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208.  Proceedings  at  the  Conference  in  the  Savoy,  respecting  a 
Review  of  the  Liturgy :  13  Charles  II.  a.  d.  1661.  [2  Col- 
liers Eccles.  Hist  871.  4  Neal's  Puritans,  233.  3  Kennett* 
225.] 


AT  the  Restoration,  the  Church  recovered 
with  the  Crown  ;  though  this  ground  was  not 
pined  without  some  contest  with  the  dissent- 
ing jwty.  Neither  is  this  struggle  much  sur- 
prising, if  we  consider,  that  for  14  or  15 
▼ears  last  past  the  hierarchy  had  been  broken, 
(be  Jiujrry  laid  aside,  and  a  new  forrn  both  as 
to  TOfthjp  and  government,  publicly  pre- 
vailed. The  Presbyterians  had  several  ctrcum- 
flaaors  of  advantage  to  support  their  hopes. 
rWsneo  of  the  chair,  the  inclination  of  no 
null  numbers  of  the  people,  the  countenance 
ofgreat  men,  and  the  king's  declaration  at 
Breda,  gave  this  party  no  uncomfortable  pros- 
pect. To  keep  them  somewhat  sanguine  in 
uev  expectations,  Dr.  Remolds,  Dr.  Spurstow, 
Dr.  Waffis,  Dr.  Bates,  Dr.  Manton,  Mr.  Ca- 
kaj,  Mr.  Ask,  Mr.  Baxter,  Mr.  Case,  and 
1*0  or  three  more,  were  made  the  king's  chap- 
Lu»  in  ordinary  ;  though  none  of  them  ever 
preached  before  hia  majesty  excepting  Calamy, 
BeiaoUs,  Baxter,  Spurstow,  and  VVoodbridee; 
ud  none  of  these  but  once.  However,  this 
ipfeari.ig  in  the  chapel,  made  their  access  to 
m  majesty  the  snore  easy.  To  pursue  their 
QtertK  therefore  they  waited  on  his  majesty 
***  after  the '  restoration,  being  introduced  by 
**  earl  of  Manchester.  In  their  address, 
*  Tbey  recommended  the  uniting  the  kingdom 
■  natters  of  religion :  that  if  his  majesty 
**8al  please  to  contribute  bis  assistance  no- 
to*  could  he  more  promising  than  the  present 

|  J*ctnre :   tbey  intreated  that  the    terms  of 

I  l'«oe  might  include  nothing  bnt  necessary 
*»*» :  that  the  true  exercise  of  church  disci- 

i  **  nitwit  be  allowed :  tbat  those  ministers 
•»  were  most  serviceable  for  ttiis  branch  of 

|  Sanction  might  not  be  laid  aside,  nor 
■"•why  onquaiifyed    men,   put   upon    the 


The  king  declared  himself  much  pleated, 
with  their  reconciling  temper,  and  resolved  to* 
do  bis  part  for  promoting  what  was  suggested  s 
but  told  them  withal,  "  Tbat  this  agreement 
could  not  be  expected  without  something  of 
cession  and  abatement  on  both  sides  :  that  if 
the  issue  did  not  answer,  it  should  not  be  hia 
fault  but  their  own  :  that  he  was  resolved  to 
leave  no  proper  methods  unattempted,  /or  pro- 
curing a  harmony,  and  drawing  the  distant 
persuasions  to  a  good  understanding.  To  this 
end  he  desired  them  to  lay  some  proposals 
before  him  touching  church  government.  That 
this  main  difference  being  once  settled,  other 
matters  would  be  easily  accommodated."  And 
here  his  majesty  ordered  them  to  set  down  the 
full  length  of  their  concessions.  They  told 
the  king  they  were  but  a  small  number,  and 
had  no  commission  from  their  brethren  to 
declare  themselves  upon  this  head.  They  de- 
sired therefore  they  might  have  leave  to  ac- 
quaint their  brethren  in  the  country  with  his 
majesty's  commands,  and  receive  their  senti- 
ments upon  this  argument.  The  king  replied, 
that  method  would  be  dilatory,  and  make  too 
much  noise:  that  therefore  he  bad  rather  the 
proposals  should  come  from  themselves,  and 
that  for  fuller  information,  they  might  commu- 
nicate this  affair  with  their  friends  in  the  city. 
To  this  their  answer  was :  "  They  were  in  no 
condition  either  to  speak  for,  or  oblige  other 
people  :  and  therefore  what  they  offered  his 
majesty  could  only  be  taken  for  their  own  sense  * 
The  king  let  them  know  they  should  be  con* 
strued  no  otherwise,  and  that  he  did  not  design 
to  convene  a  Synod  or  Assembly  of  tbe  other 
party,  but  only  make  use  of  a  few  for  ad  justing 
this  matter."  Upon  this,  these  divines  begged 
the  king  that  when  they  laid  their  concessions 
before  him,  his  majesty   would   order   their> 
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brethren  ,of  the  Church  of  England,  might 
deliver  in  a  paper  of  the  utmost  they  could 
yield:  that  when  the  relaxations  of  both  side* 
were  compared,  thesuccess  might  the  better  be 
conjectured.  The  king,  thinking  this  reason- 
Able,  promised  their  request. 

Upon  this  they  summoned  tire,  city  minis- 
ters toy  meet  and  consult  at  Sion  college,  not 
excluding  such  of  their  country  brethren  as 
would  attend,  that  it  might  not  he  said  after- 
wards they  took  upon  themselves  the  conclud- 
ing so  weighty  an  affair.  After  two  or  three 
weeks  consultation  they  agreed  upon  a  paper 
to  the  following  purpose,  drawn  up  chiefly  by 
Dr.  Reynolds," Dr.  Worth,  and  Mr.  Calatny, 
which,  together  with  archbishop  Usher*s  reduc- 
tion of  Episcopacy,  they  offered  to  the  king  ; 
with  the  following  Address  :* 
-  "  May  it  please  your  most  excellent  ma- 
jesty ;  We  your  majesty's  most  loyal  subjects 
cannot  but    acknowledge  it  as  a  very   great 


*  Tim  Primate's  scheme  was  necessary  to 
avoid  the  corruptions,'  partiality,  and  tyranny 
incident  to  the  administration  of  a  single  person. 
The  things  which  they  chiefly  blamed  in  the 
English  hierarchy  were;  the  great  extent  of 
the'-bishop's  diocess;  their  deputing  cotnissa- 
ries ;  chancellors,  and  officials  to  act  in  their 
Mead  ;  their  assuming  the  sole  power  of  ordi- 
nation and  jurisdiction  ;  and  acting  so  arbi- 
trarily in.  visitation  articles.  Besides  this,  they 
objected  their  bringing  in  new  ceremonies,  and 
suspending  ministers  at  pleasure  :  for  reform- 
ing these  evils,  as  they  called  them,  they  pro- 
posed that  bishop  Usher's  notion  of  episcopal 
government  might  be  received  as  the  ground- 
work of  an  accommodation.  This  Primate's 
scheme  is  couched  under  the  four  following 
propositions. 

I.  "  Usher  would  have  it,  that  in  every  parish 
the  rector,  or  the  incumbent  pastor,  together 
with  the  churchwarden  and  sideman,  may 
every  week  take  notice  of  such  as  live  scanda- 
lously in  the  congregation ;  who  are  to  &ce'.ve 
such  several  admonitions  and  reproofs  as  the 
quality  of  their  offence  shall  deserve;  and  if 
by  this  means  they  dan  not  be  reclaimed  they 
may  be  presented  unto  the  next  monthly 
Synod,  and  in  the  mean  time,  be  debarred  by 
the  Pastor  from  access  unto  theJLord's  table. 

II.  "  Whereas  by  a  statute  in  the/26  of  Hen.  8 
(revived  in  the  1st  of  Q.  Biz.)  Suffragans  are 
^appointed  to  be  erected  in  26  several  placet,  of 

this  kiufcdora,  the  number  of  them  might  be 
very  well  conformed  unto  the  several  rilral 
deaneries,  into  which  every  diocese  is  subdi- 
vided ;  which  being  done,  the  Suffragan  (sup- 
plying the  place  of  these  who  in  the  ancient 
church  were  called  Chorepiscopi)  might  every 
,  month  assemble  a  Synod  of  all  the  rectors  or 
incumbent  pastors, 'within  the  precinct,  and 
according  to  the  major  part  of  their  voices, 
conclude  all  matters  that  should  he  brought 
into  debate  before  them.  •  To  this  Synod  the 
lector  and  churchwardens  might  present  such 
impenitent  .persons,  as  by  admonition  and  iiu- 


triercyof  God,  that  immediately  after  so  won- 
derfull  and  peaceable  restoration,  to  your 
tbrone  and  government  (for'  which  we  bless 
his  name)  he  has  stired  up  your  royal  heart, 
as  to  a  zealous  testimony  against  prophaneness, 
so  to  endeavour  an  happy  composing  of  the 
differences  and  healing  the  said  breaches  which 
are  in  the  church.  And  we  shall  according  to 
our  bounden  duty,  become  humble  suitors  to 
the  throne  of  grace,  that  the  God  of  peace, 
who  has  put  such  a  thing  as  this  into  your 
majesty's  heart,  will,  by  his  heavenly  wisdom 
and  holy  spirit  assist  you  herein,  that  you  may 
bring  your  Resolutions  to  a  perfect  effect  and 
issue—  ^ 

"  In-  humble  conformity  to  your  majesty's 
christian  designs,  we  taking  it  for  granted,  that 
there  is  a  firm  agreement  between  our  brethren 

pension  from  the  sacrament,  would  not  be 
reformed,  who,  if  they  would  still  remain  con- 
tumacious and  incorrigible,  the  sentence  of 
excommunication  might  be  decreed  against 
them  by  the  Synod,  and  accordingly  be  exe- 
cuted in  the  parish  where  they  lived.  Hitherto 
also  all  things  that  concerned  the  parochial 
ministers  might  be  referred,  whether  they  did 
touch  their  doctrine  or  their  conversation  :  at 
also  the  censure  of  all  new  opinions,  heresies, 
and  schisms,  which  did  arise  within  that  cir- 
cuit, with  liberty  of  appeal  if  need  so  require, 
unto  the-  Diocesan  Synod. 

III.  "  The  Diocesan  Synod  might  be  held 
once  or  twice  in  the  year,  as  it  should  be 
thought  most  convenient  ^  '  therein  all  the 
Suffragans,  and  the  rest  of  the  rectors  or  in- 
cumbent pattors,  or  a  certain  select  number 
out  of  every  deanery  within  that  diocese  might 
meet ;  with  whose  consent  or  the  major  part  of 
them,  all  things  might  be  concluded  by  the 
bishop  or  superintendent  (call  him  which  yon 
mil)  or  in  his  absence  by  one  of  the  Suffra- 
gans, whom  he  should  depate  in  bis  stead,  to 
be  moderator  of  that  assembly.  .  Here  all 
matters  of  great  moment  might  be  taken  into 
consideration,  and  the  orders  of  the  monthly 
Synods  revised,  and,  if  need  be,  reformed.  And 
if  here  also  any  matter  of  difficulty  could  not 
receive  a  full  determination  it  might  be  referred 
to  the  next  provincial,  or  nation  Synod. 

IV.  "  The  provincial  Synod  might  consist  of 
nil  the  Bishops  and  Suffragans  and  snch  of  the 
clcrjjy  as  should  be  elected  out  of  every 
diocese  within  the  province.  The  primate  of 
either  province,  might  be  the  moderator  of  this 
meeting  (or  in  his  room  some  one  of  the 
bishops  appointed  by  him)  and  all  matters  be 
ordered  therein  by  common  consent,  asm  the 
former  assemblies.  This  Synod  might  be  held 
every  third  year,  and  if  the*  parliament  do  then 
sir,  both  the  primates  and  provincial  Synods 
of  the  land  might  join  together  and  make  up  * 
national  council  ;  wherein  all  appeals  from 
inferior  Synods  might  be  received,  all  their  acta 
examined,  and  all  ecclesiastical  constitutions 
which  concern  the  state  of  the  church  oi  *be 
whole  nation  established*" 
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and  ns,  in  the  doctrinal  truths  of  tlie  Tefonned 
religion,  and  in  the  substantial  parts  of  divine 
worship,  humbly  desire, 

"First  that  we  may  be  secured  of  those 
thing*  in  practice  of  which  we  seem  to  be  agreed 
in  principle;  as, 

14 1.  That  those  of  our  flocks  that  are  serious 
io  matters  of  their  salvation  may  not,  be  re- 
proachfully handled  by  words  of  scorn  or  any 
abusive  language,  but  may  be  encouraged  in 
their  duties  of  exortiog  and  provoking  one 
soother  in  their  'most  holy  faith,  and  of  fur- 
thering one  another  in  the  ways  of  eternal  life. 

"  2.  That  each  congregation  may  have  a 
learned,  orthodox,  and  godly  pastor ;  that  the 
people  may  be  publicly  instructed  by  preaching 
every  Lord's  day,  by  catechising,  by  frequent 
admioistrmg  the  Lord's  Supper  and  Baptism ; 
and  that  effectual  provision  by  law  may  be 
made,  that  such  as  are  insufficient,  negligent,  or 
scandalous,  may  not  officiate. 

"3.  That  none  may  be  admitted  to  the 
Lord's  Sapper  till  they  personally  own  their 
baptismal  covenant  by  a  credible  profession  of 
faith  and  holiness,  not  contradicted  by  a  scan- 
dalous life.  That  to  such  only  Confirmation 
may  be  administered  ;  and  that  the  approba- 
tion of  the  pastor  to  whom  the  instructing 
those  under  bis  charge  doth  appertain,  may 
be  produced  before  any  person  receives  con- 
firmation. 

"  4.  That  an  effectual  course  be  taken  for 
the sanctincation  of  the  Lords  day,  appro- 
priating the  same  to  holy  exercises  both  in 
public  and  private,  without  any  unnecessary 
divertisemeuts." 

"  Then  formatters  in  difference  (viz.)  Church 

Snrernment,  Liturgy,  and  Ceremonies,  wehum- 
y  represent, 

"  That  we  da  not  renounce  the  true  antient 
primitive  episcopacy  or  presidency  as  it  was  bal- 
anced with  a  duecommixtion  of  Presbyters.  If 
therefore  your  majesty,  in  your  grave  wisdom 
and  moderation,  shall  constitute  such  an  epis- 
copacy we  shall  humbly  submit  thereunto. 
And  in  order  to  an  accommodation  in  this 
weighty  affair,  we  desire  humbly  to  offer  some 
particulars  which  we  conceive  were  amiss  in 
the  episcopal  government  as  it  was  practised 
before  the  year  1640. 

"  i.  The  great  extent  of  the  bishops  diocese, 
which  we  apprehend  too  large  for  his  personal 
inspection. 

"  2.  That  by  reason  of  this  disability  the 
bishops  did  depute  the  administration  in  mat- 
ters of  spiritual  cognizance,  to  commissaries 
chancellors,  officials,  whereof  some  are  secular 
persons  and  could  not  administer  that  power 
that  originally  belongs  to  the  officers  of  the 
church. 

"  3.  That  the  bishops  did  assume  the  sole 
power  of  ordination  and-jurisdiction  to  them- 
selves. 

"  4c  That  some  of  the  bishops  exercised  an 
arbitrary  power,  by  sending  forth  articles  of 
visitation,  enquiring  unwarrantably  into  several 
things;  and  swearing  church  wardens  to  pro- 


sent  accordingly.  Also  many  innovations  and 
ceremonies  were  imposed  upon  ministers  and 
people  not  required  by  law.  , 

"  For  remedy  of  these  evils  we  crave  leave  to 
offer, 

*'  1.  The  late  roost  reverend  Primate  of 
Ireland,  his  Reduction  of  Episcopacy  into  the 
form  of  Synodical   Government. 

"  2.  We  humbly  desire,  that  the  Suffragan? 
or  Chorepiscopi,  may  be  chosen  by  the  respec* 
tive  syuods. 

"  3.  That  no  oaths  or  promises  of  obedience 
to  the  bishops,  nor  any  unnecessary, subscript 
tions  or  engagements  be  made  necessary  to  ordi- 
nation, institution,  or  induction,  ministration, 
communion  or  immunities  of  ministers,  they 
being  responsible  for  any  transgression  of  the 
law.  And  that  no  bishops  or  ecclesiastical 
governors  may  exercise  their  government,  by 
their  private  will,  or  pleasure,  but  only  by  such 
rules,  canons,  and  constitutions,  as  shall  be 
established  by  parliament." » 

"  Secondly,  concerning  Liturgy. 

"  1.  We  are  satisfied  in  our  judgments  conr 
cenriqg  the  lawfulness  of  a  liturgy,  or  form  of 
worship,  provided  it  he  for  matter  agreeable  to 
the  word  of  God,  and  suited  to  the  nature  of 
the  several  ordinances'  and  necessities  of  the 
church,  neither  too  tedious,  nor  composed  of 
too  short  prayers  or  responsals,  nor  dissonant 
from  the  liturgies  of  other,  reformed  churches, 
nor  too  rigorously  imposed,  nor  the  minister 
confined  thereunto,  but  that  he  may  also  make 
ute  of  bis  gifts  for  prayer  and  exhortation.  . 

"  2.  Forasmuch  as  the  book  of  common- 
prayer  is  in  some  things  justly .  offensive,  and 
needs  amendment,  we  most  humbly  pray,  that 
some  learned,  godly,  and  moderate  divines  of 
both  persuasions,  may  be  employed  to  compile 
such  a  form  as  is  before  described  as  much  as 
may  be  in  scripture  words ;  or  at  least  to 
revise,  and  reform  the  old  ;  together  with  an 
addition  of  other  various  forms  in  Scripture 
phrase,  to  be  used  at  the  minister's  choice/' 

, "  Thirdly,  concerning  Ceremonies.  t 

"  We  hold  ourselves  obliged  in  every  part 
of  divine  worship,  to  do  all  things  decently 
and  in  order,  and  to  edification ;  and  are 
willing  to  be  determined  by  authority  in  such 
things,  as  being  merely  circumstantial,  are 
common  to  human  actions  and  societies  and  are 
to  be  ordered  by  the  light  of  nature,  and 
human  prudence. 

"  As  to  divers. ceremonies  formerly  retained 
in  the  cluirch  of  England,  we  do,  in  all  humility, 
offer  to  your  majesty  the  following  considera- 
tions. 

"  That  the  worship  of  God  is  in  itself  pure 
and  perfect,  and  decent  without  any  snehoere- 
nionjes.  That  it  is  then  most  pure  and  accep- 
table when  it  has  least  of  human  mixtures. 
That  these  ceremonies  have  been  imposed  and 
advanced  by  some,  so  as  to  draw  near  to  the 
significaacy  and  moral  efficacy  of  sacraments. 
That  they  have  been  rejected  by  many  of  the 
reformed  churches  abroad,  and  have  been  ever 
the  subject  of  contention  and  endless  disputes 
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in  this  church  ;  and  therefore  being  in  their 
own  nature  indifferent  and  mutable,  they 
ought  to  be  changed,  lest  in  time  they  should 
lie  apprehended  as  necessary  as  the  substantiate 
1       of  worship  themselves. 

"  May  it  therefore  please  your  majesty  gra- 
ciously to  grant,  that  kneeling  at  the  Lord's 
Supper,  and  such  holy  days  as  are  bufrof  human 
institution,  may  not  be  imposed  on  such  as 
scruple  them.  That  the  use  of  the  surplice 
and  cross  in  baptism,  and  bowing  at  tbe  name 
of  Jesus,  may  be  abolished.  And  forasmuch 
at  erecting  altars  and  bowing  towards  them, 
and  such  like  (having  no  foundation  in  the 
law  of  the  •  land)  hare  been  introduced  and 
imposed,  we  humbly  beseech  your  majesty, 
that  such  innovations  may  not  be  used  or  im- 
posed for  the  future." 

When  the  Presbyterian  divines  came  to 
court  with  these  proposals  the  king  received 
them  favourably,  and  promised  to  bring  both 
parties  together.  His  majesty  told  them,  he 
"  was  glad  to  hear  that  they  were  for  a  liturgy, 
and  forms  of  prayer,  and  that  they  were 
willing  to  yield  to  the  essence  of  episcopacy, 
and  therefore  he  doubted  not  of  procuring  an 
accommodation.  The  ministers  expected  to 
have  met  the  bishops  with  their  papers  of  pro- 
posals,  but  none  of  them  appeared,  having  been 
letter  instructed  in  a  private  conference  with 
the  lord  chancellor  Hyde,  who  told  them,  it 
was  not  their  business  to  bring  proposals, 
because  they  were  in  possession  of  the  laws  of 
the  land  ;  that  the  hierarchy  and  service  book 
being  the  only  legal  establishment  ought  to  be 
the  standard  of  agreement ;  and  therefore  they 
bad  nothing  to  do  but  to  answer  the  exceptions 
of  the  ministers  against  it.  Accordingly  instead 
of  a  Conference,  or  Paper  of  Proposals  which 
the  ministers  expected,  the  bishops  having  ob- 
tained a  copy  of  the  Paper  of  the  Presbyterians, 
drew  op  an  Answer  in  writing  which  was  com- 
municated to  their  ministers,  July  8. 

In  this  Answer  the  bishops  take  notice  of  the 
ministers'  concessions  in  their  preamble, "  as 
that  they  agree  with  them  in  the  substantiate 
of  doctrine  and  worship ;"  and  infer  from 
thence,  that  their  particular  exceptions  are  of 
less  importance  ana  ought  not  to  be  stood  upon 
to  the  disturbance  of  the  peace  of  the  church. 

As  to  their  preliminary  requests,  they  con- 
ceive the  laws  of  the  realm  have  made  a  suffi- 
cient provision,  and  that  no  farther  security 
can  be  g>*en.  As  for  liberty  of  conscience 
-they  are  willing  to  comply,  provided  a  passage 
may  not  be  opened  for  private  conventicles : 
for  should  such  an  indulgence  be  granted,  the 
consequences  might  prove  very  unserviceable 
to  the  state.  That  they  approve  the  fixing  a 
godly  minister  in  each  parish,  but  do  not  un- 
derstand what  is  meant  by  residing  on  his  cure, 
nor  how  far  those  words  may  be  stretched ; 
nor  what*  fartlter  provision  can  be  made  upon 
that  head.  As  for  Confirmation,  and  the  bar- 
Ting  scandalous  persons  from  the  Communion, 
they  thought  the  church  had  taken  sufficient 
«art  of  tint  natter.    And  touching  the  obser- 


vation of  "the  Lord's  day :  They  reply,  the  laws 
of  the  kingdom  were  stricter  than  those  of  any 
foreign  reformed  Communion  whatsoever. 
To  the  particulars  they  answer, 

1.  Concerning  church-government^  "  That 
they  never  beard  anv  just  reasons  for  a  dissent 
from  the  Ecclesiastical  hierarchy  of  this  king- 
dom, which  they  believe  in  the  main  to  be  the 
true  primitive  episcopacy,  which  was  more 
than  a  mere  presidency  of  order.  Nor  do  they 
find  that  it  was  balanced  by  any  authoritative 
com  mixtion  of  Presbyters,  though  it  has  been 
in  all  times  exercised  with  the  assistance  and 
counsel  of  Presbyters,  in  subordination  to 
Bishops.  They  wonder  that  they  should  ex- 
cept against  the  government  by  one  single  per- 
son, which,  if  applied  to  the  civil  magistrate,  is 
a  most  dangerous  insinuation." 

As  to  the  four  particular  instances  of  things 
amiss. 

1.  "  We  cannot  grant  the  extent  of  any  dio- 
cese is  so  great,  but  that  a  bishop  may  well 
perform  his  duty,  which  is  not  a  personal  in- 
spection of  every  man's  soul,  but  the  pastoral 
charge,  or  taking  care  that  the  ministers,  and 
other  ecclesiastical  officers  within  their  diocess, 
do  their  duties :  and  if  some  diocesses  should 
be  too  large,  the  law  allows  suffragans. 

2.  "  Concerning  Lay-Chancellors,  &c  we 
confess  the  Bishops  did  depute  part  of  their  ec- 
clesiastical jurisdiction  to  Chancellors,  Com- 
missaries,'Officials,  &c.  as  men  better  skilled 
in  the  civil  and  canon  laws;  but  as  for  matters 
of  mere  spiritual  concernment,  as  excommuni- 
cation, absolution,  and  other  censures  of  tbe 
church,  we  conceive  they  belong  properly  to 
the  Bishop  himself,  or  his  surrogate,  wherein 
if  any  thing  has  been  done  amiss,  we  are  willing 
it  should  be  reformed. 

S.  "  Whether  Bishops  are  a  distinct  order 
from  presbyters,  or  not?  or,  whether  they 
have  the  sole  power  of  ordination ;  is  not  now 
the  question ;  but,  we  affirm,  that  tbe  Bishops 
of  this  realm  have  constantly  ordained  with 
the  assistance  of  Presbyters,  and  the  imposition 
of  their  hands  together  with  the  Bishops,  and 
for  this  purpose  the  colleges  of  Deans  and 
Chapters  are  instituted. 

4.  u  As  to  Archbishop  Usher's  model  of 
church  government,  we  decline  it,  as  not  con* 
sistent  with  his  other  learned  discourses  on  tbe 
original  of  Episcopacy,  and  of  Metropolitans ; 
nor  with  the  king  s  supremacy  in  causes  eccle- 
siastical." 

II.  Concerning  Liturgy. 

u  We  esteem  tbe  Liturgy  of  the  church  of 
England,  contained  in  the  book  of  common- 
prayer,  and  by  law  established,  to  be  such  an 
one  as  is  by  them  desired,  according  to  the 
qualifications  which  they  mention ;  the  disuse 
of  which  has  been  tbe  cause  of  the  sad  divisions 
of  the  church,  and  the  restoring  it  may  be,  by 
God's  blessing,  a  special  means  of  making  up 
tbe  breach.  *Nor  can  the  imposition  of  it  be 
called  rigorous,  as  long  as  clergymen  have  the 
liberty  of  using  their  gifts  before  and  after  ser- 
mon,   Nevertheless  we  are  not  against  revising 
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the  liturgy  by  such  discreet  persons  as  his  ma- 
jesty shall  dunk  fit  ro  employ  therein." 
III.  Of  Ceremonies. 

"  Lawful  authority  has  already  determined 
the  ceremonies  in  question  to  be  decent  and 
orderly,  and  for  edification,  and  consequently 
to  be  agreeable  to  the  general  rules  of  the 
word.  We  allow  the  worship  of  God  is  in  it- 
self perfect  in  essentials,  but  still  the  church  is 
at  liberty  to  improve  it  with  circumstantials  for 
decency  and  order.  -  Ceremonies  were  never 
esteemed  to  be  sacraments,  nor  imposed  as 
Men;  they  are  retained  by  most  Protestant 
churches;  and  that  t hey  have  been  the  subject 
of  contention  is  owing  to  mens  weakness,  and 
their  unwillingness  to  submit  their  private  opi- 
nions to  the  public  judgment  of  the  church. 
"We  acknowledge,  that  these  things  are  in  their 
natore  mutable,  but  we  can  by  no  means 
think  it  expedient  to  remove  them.  However, 
as  we  are  no  way  against  such  a  tender  and 
religious  compassion  in  things  of  this  nature,  as 
his  majesty's  piety  and  wisdom  shair  think  fit  to 
ettend :  so  we  cannot  think  that  the  satisfac- 
tion of  some  private  persons  is  to  be  laid  in  the 
balance  against  the  public  peace  and  uniformity 
of  the  church. 

"  As  for  kneeling  at  the  Lord's  Supper,  it  is 
a  gesture  of  the  greatest  reverence  and  de- 
votion, and  so  most  agreeable  to  that  holy 
service. 

u  Holy  days  of  human  institution  having 
been  observed  by  the  people  of  God  in  the 
Old  Testament,  and  by  our  blessed  Saviour 
himself  in  the  gospel,  and  by  all  the  churches 
of  Christ  in  the  primitive  and  following  tiroes*  as 
apt  means  to  preserve  the  memorials  of  the  chief 
mysteries  of  the  Christian  religion :  and  such 
holy  days  also  being  fit  times  for  the  honest  re- 
creation of  the  meaner  sort  of  people;  for 
these  reasons  we  humbly  desire  th«y  may  be 
continued  in  the  church. 

u  As  for  the  three  other  Ceremonies,  the 
Sarplice,  the  Cross  after  Baptism,  and  bowiog 
at  the  Name  of  Jesus,  though  we  see  not  any* 
sufficient  reason  why  they  should  be  utterly 
abolished,  nevertheless,  how  far  forth,  in  re* 
gard  of  tender  consciences,  a  liberty  may  be 
thought  fit  to  be  indulged  to  any,  bis  majesty  is 
best  able  to  judge. 

They  conclude  thus,  u  We  are  so  for  from 
believing  that  bis  majesty's  condescending  to 
the  ministers  demands  will  take  away  not  only 
oar  differences,  but  the  roots  and  causes  of 
them,  that  we  are  confident  it  will  prove  the 
seminary  of  new  differences,  both  by  giving  dis- 
satisfaction to  those  that  are  well  pleased  with 
what  is  already  established,  who  are  much  the 
greatest  part  of  his  majesty's  subjects :  and  by 
eocooraging  unquiet  spirits,  when  these  things 
shall  be  granted,  to  make  further  demands; 
there  being  no  assurance  by  them  given,  what 
will  content  all  dissenters,  than  which  nothing 
»  more  necessary  for  settling  a  firm  peace  in 
tkeclmrch." 

About  a  week  after,  the  Presbyterian  di- 
waesseot  Use  Bishops  a  warm  itemonstraiice, 


and  Defence  of  their  Proposals,  drawn  up 
chiefly  by  Mr.  Baxter,  to  the  following  pur* 
pose. 

Concerning  the  Preamble. 

"  We  are  not  insensible  of  the  great  danger 
of  the  church,  through  the  doctrinal  errors  of 
those  with  whom  we  differ  also  about  points  of 
government  and  worship ;  but  we  choose  to  say 
nothing  of  the  party  that  we  are  agreed  with 
in  docirinals,  because  we  both  subscribe  the 
same  holy  scriptures,  articles  of  religion,  and 
books  of  homilies;  and  the  contradictions  to 
their  own  confessions  which  too  many  are 
guilty  of,  we  did  not  think  just  to  charge  upon 
the  whole." 

Concerning  Church-government 

"  Had  you  read  Gerson,  Bucer,  Parker, 
Baynes,  Salmasius,  Blonde!,  &c.  yon  would 
have  seen  just  reason  given  for  our  dissent 
from  the  Ecclesiastical  Hierarchy  as  stated  in 
England.19 

Instances  of  Things  amiss. 

M  You  would  easily  grant  that  dioceses  are 
too  great,  if  you  had  ever  conscionably  tried 
the  task  which  Dr.  Hammond  desepbeth  as  the 
Bishop's  work ;  or  had  ever  believed  Ignatius, 
and  other  nntient  descriptions  of  a  Bishop'* 
church.  You  cannot  be  ignorant,  that  our 
Bishops  have  the  sole  government  of  pastors 
and  people ;  that  the  whole  power  of  the  keys 
is  in  their  hands,  and  that  their  Presbyters  are 
but  Cyphers." 

Concerning  Ceremonies. 

"  These  divines  argue  for  leaving  them  indif- 
ferent for  the  peace  of  the  church,  as  being  not 
essential  to  tne  perfection  of  Christian  wor- 
ship, especially  when  so  many  looked  upon 
them  as  sinful." 

They  conclude  thus,  "  We  perceive  your 
counsels  against  peace  are  not  likely  to  be 
frustrated.  Your  desires  concerning  us  are 
likely  to  be  accomplished.  Yon  are  like  to  be 
gratified  with  our  silence  and  ejection;  and 
yet  we  will  believe,  that  blessed  are  the  peace- 
makers; and  though  we  are  prevented  by  yon 
in  our  pursuits  of  peace,  and  are  never  like 
thus  publicly  to  seek  it  more,  yet  are,  we  re- 
solved, as  much  as  possible,  to  live  peaceably 
with  all  men." 

The  laws  were  now  put  in  execution  against 
such  as  did  not  make  use  of  the  old  liturgy. 
Many  were  suspended  and  turned  out  of  their 
livings,  on  tbia  account;  upon  which  the  leading 
Presbyterians  applied  to  the  king,  and  hum- 
bly requested, 

1.  "  That  they  might  with  all  convenient 
speed  see  his  majesty's  conclusions  upon  the 
proposals  of  mutual  condescensions,  before 
they  pass  into  resolves. 

2.  "  That  his  majesty  would  publicly  declare 
bis  pleasure  for  the  suspension  of  all  proceed- 
ings  upon  the  Act  o(  Uniformity,  against  non- 
conformists to  the  liturgy  and  ceremonies,  till 
they  saw  the  issue  ef  their  hoped-for  agree- 
ment. 

S.  « That  until  the  said  settlement  there 
may  be  no  oath  of  canonical '  obedience,  oof 
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subscription  to  the  liturgy  and  ceremonies 
required,  nor  renunciation  of  their  ordination 
by  mere  Presbyters,  imposed  as  necessary  to 
institution,  induction,  or  confirmation. 

4.  "  That  his'  majesty  would  cause  the  hroad 
seal  to  be  revoked,  where  persons  had  been 
put  into  the  possession  of  the  livings  of  others 
not  void  by  sequestration,  but  by  the  death  of 
the  former  incumbents. 

5. "  That  a  remedy  may  be  provided  against 
the  return  of  scandalous^  ministers  into  the 
places  from  whence  they  had  been  ejected/* 

His  majesty  gave  them  a  civil  audience,  and 
told  them,  he  would  put  what  he  thought  fit  to 
grant  them  into  the  form  of  a  Declaration, 
which  they  should  have  the  liberty  of  perusing 
before  it  was  made  public.  A  copy  of  this  was 
accordingly  delivered  by  the  chancellor  to  Mr. 
Baxter,  and  other  Presbyterian  divines,  Sept. 
4,  with  liberty  to  make  exceptions,  and  give  no- 
tice of  what  they  disliked.  These  divines  pe- 
titioned for  some  further  amendments  and  al- 
terations; upon  which  the  king  appointed  a 
day  to  hear  what  could  be  said  on  both  sides, 
and  came  to  the  chancellor's  house,  October 
32,  attended  by  the  dukes  of  Albemarle  and 
Ormond,  the  earls  of  Manchester,  Anglesea, 
and  lord  Hollis. 

On  the  part  of  the  Bishops  were,  Dr.  Shel- 
don, bishop  of  London;  Dr.  Morley,  bishop 
of  Worcester;  Dr.  Henchman,  bishop  of  Sa- 
lisbury ;  Dr.  Cosins,  bishop  of  Durham  ;  Dr. 
Gaudcn,  bishop  of  Exeter;  Dr.  Hacket,  bishop 
•f  Litchfield  and  Coventry;  Dr.  Berwick, 
dean  of  St.  Paul's;  Dr.  Gunning;  &c. 

On  the  side  of  the  Presbyterians  were,  Dr. 
Reynolds,  Mr.  Calamy,  Dr.  Spurstow,  Mr. 
Ashe,  Dr.  Mamon,  Mr.  Baxter,  Dr.  Wallis. 

As  the  chancellor  read  over  the  Declaration 
each  party  were  to  make  their  exceptions,  and 
the  king  to  determine.  The  chief  debates 
were  on  the  high  power  of  the  Bishops,  and  the 
necessity  of  re-ordination.  Bishop  Morley 
and  Doctor  Gunning  spoke  most  on  one  side ; 
and  Mr.  Calamy  and  Baxter  on  the  other.  Upon 
hearing  the  whole  his  majesty  told  them  what 
he  thought  proper  should  stand  in  the  declara- 
tion ;  and  appointed  bishop  Morley  and  Hench- 
man, doctor  Reynolds  and  Mr.  Calamy  to  de- 
termine upon  proper  words ;  and  if  they  dis- 
agreed the  earl  of  Anglesea  and  lord  Hollis  to 
decide. 

At  length  the  Declaration,  with  such  amend- 
ments as  the  king  would  admit,  was  published 
uader  the  following  title : 

w  His  Majesty's  Declaration  to  all  his  loving 
subjects  of  his  kingdom  of  England  and  do- 
minion of  Wales,  concerning  Ecclesiastical 
Affairs.  Given  at  our  Court  at  Whitehall, 
October  25, 1660,  in  the  twelfth  year  of  our 
reign. 

"C.H 
u  How  much  the  peace  of  the  state  is  con- 
cerned ia  the  peace  of  the  church,  and  how 
difficult  a  thing  it  is  to  preserve  order  and  go- 
vernment in  cirii;  whilst  there  is  no  order  or 


government  in  Ecclesiastical  affairs,  is  evident  to 
the  world  :  and  this  little  part  of  the  world,  our 
own  dominions,  hath  had  so  late  experience  of 
it,  that  we  may  very  well  acquiesce  iu  the  con- 
clusion, without  enlarging  ourself  iu  discourse 
upon  it,  it  being  a  subject  we  have  had  frequent 
occasion  to  contemplate  upon,  and  to  lament 
abroad  as  well  as  at  home. 

"  In  our  Letter  to  the  Speaker  of  the  House 
of  Commons  from  Breda,  we  declared  how 
much  we  desired  the  advancement  and  propa- 
gation of  the  Protestant  religion-;  that  neither 
the  unkindness  of  those  of  the  same  faith  to- 
wards us,  nor  the  civilities  and  obligations  from 
those  of  a  contrary  profession  (of  both  which 
we  have  had  abundant  evidence)  could  in  the 
least  degree  startle  us  or  make  us  swerve  from 
it;  and  that  nothing  can  be  proposed  to  mani- 
fest -our  zeal  and  affection  for  it,  to  which  we 
will  not  readily  consent.  And  we  said  then,  that 
we  did  hope  in  due  time,  ourself  to  propose 
somewhat  for  the  propagation  of  it,  that  will  sa- 
tisfy the  world  that  we  have  always  made  it 
both  our  care  and  our  study,  and  have  enough 
observed  what  is  most  like  to  bring  disadvan- 
tage to  it.  And  the  truth  is,  we  do  think  our- 
self more  competent  to  propose,  and  with  God's 
assistance  to  determine  many  things  now  in 
difference,  from  the  time  we  have  spent,  and 
the  experience  we  have  had,  in  most  of  the  re- 
formed churches  abroad,  in  France,  iu  the  Low 
Countries,  and  in  Germany,  where  we  have 
had  frequent  conferences  with  the  most  learned 
men,  who  have  unanimouslylamented  the  great 
reproach  the  Protestant  religion  undergoes 
from  the. distempers  and  too  notorious  schisms 
in  matters  of  religion  in  England.  And  as  the 
most  learned  amongst  them  have  always  with 
great  submission  and  reverence  acknowledged 
and  magnified  the  established  government  of 
the  Church  of  England,  and  the  great  counte- 
nance ana*  slielter  the  Protestant  religion  re- 
ceived from  it  before  these  unhappy  times :  so 
many*  of  them  have  with  great  ingenuity  and 
sorrow  confest,  that  they  were  too  easily  misled 
by  misinformation  and  prejudice  into  some 
disesteem  of  it,'  as  if  it  had  too  much  complied 
with  the  church  of  Rome ;  whereas  they  now 
acknowledge  it  to  be  the  best  fence  God  hath 
yet  raised  against  popery  in  the  world;  and 
we  are  persuaded  they  do  with  great  zeal  wish 
it  restored  to  its  old  dignity  and  veneration., 

"  When  we  were  in  Holland,  we  were  at-  * 
tended  by  many  grave  and  learned  ministers 
from  hence,  who  were  looked  upon  as  the  most 
able  and  principal  assertors  of  the  Presbyte- 
rian opinions ;  with  whom  we  had  as  much  con- 
ference as  the  multitude  of  affairs  which  were 
then  upon  us  would  permit  us  to  have ;  and,  to 
our  great  satisfaction  and  comfort,  found  them 
persons  full  of  affection  to  us,  of  zeal  for  the 
peace  of  the  church  and  state,  and  neither  ene~ 
mies(as  they,  have  been  given  out  to  be)  to 
episcopacy  or  liturgy,  but  modestly  to  desire 
such  alterations  in  either,  as,  without  sliaking 
foundations,  might  best  allay  the  present  dis- 
tempers which  the  indisposition  of  the  time  and 
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doctrine  Qf  the  church,  against  which  no  man 
with  whom  we  have  conferred  hath  excepted, 
ought  to  be  reformed  as  well  as  the  discipline. 

"  This  over-passionate  and  turbulent  way  of 
proceeding,  and  the  impatience  we  find  in 
many  forborne  speedy  determination  in  these 
matters,  whereby  the  minds  of  men  may  be 
composed,  and  the  peace  of  the  church  estab- 
lished, hath  prevailed  with  us  to  invert  the 
method  we  had  proposed  to  ourself,  and  even 
in  order  to  the  better  calling  and  composing  % 
Synod  (which  the  present  jealousies  will  hardly 
agree  upon)  by  the  assistance  of  God  a  blessed 
spirit,  which  we  daily  invoke  and  supplicate,  to 
give  some  determination  ourself  to  the  matters 
in  difference,  until  such  a  synod  may  be  called, 
as  may  without  passiqn  or  prejudice  give  us 
such  farther  assistance  towards  a  perfect  Union 
of  affections  as  well  as  submission  tp  authority, 
as  is  necessary*  And  we  are  tbe  rather  induced 
to  take  this  upon  us,  by  finding  upon  the  full 
conference  we  have  had  with  the  learned  men 
of  several  persuasions,  that  the  mischiefs  udder 
which  the  church  and  state  do  at  present  suffer, 
do  not  result  from  any  formed  doctrine  or  con* 
elusion  which  either  party  maintains  or  avows  ; 
but  from  the  passion  and  appetite,  and  interest 
of  particular  persons,  who  contract  greater 
prejudice  to  each  other  from  those  affections, 
than  would  naturally  rise  from  their  opinions; 
and  those  distempers  must  be  in  some  degree 
allayed,  before  the  meeting  in  a  synod  can  be 
attended  with  better  success  than  their  meet* 
ing  in  other  places',  and  their  discourses  in 
pulpits,  havft  hitherto  been  :  and  till  all  thought* 
of  victory  arc  laid  aside,  the  humble  and  ne-» 
cessary  thoughts  for  the  vindication  of  truth 
cannot  be  enough  entertained. 

"  We  must,  for  the  honour  of  all  those  of 
either  persuasion  with  whom  we  have  confer- 
red, declare.  That  the  professions  and  desires 
of  all;  for  the  advancement  of  piety  and  true 
godliness,  are'  the  same ;  their,  professions  of 
seal  for  the  peace  of  the  church,  the  same ; 
,of  affection  and  duty  to  us  the  same:  they 
all  approve  episcopacy ;  they  all  approve  • 
set  form  of~liturgy  ;  and  they  all  disprove 
and  dislike  the  sin  of  sacrilege,  and  the  alie- 
nation of  the  revenue  of  the  eburch.  And 
if,  upon  these  excellent  foundations,  in  sub- 
mission to  which  there  is  such  a  harmony  of 
affections,  auy  superstructures  should  be  raised, 
to  the  shaking  those  foundations,  and  to  the 
contracting  and  lessening  the  blessed  gift  of 
charity,  which  is  a  vital  part  of  Christian  reli- 
gion, we  shall  think  ourself  very  unfortunate, 
and  even  suspect  that  we  are  defective  in  that 
administration  of  government  with  which  God 
hath  intrusted  us. 

"  We  need  no*  profess  the  high  affection 
and  esteem  we  have  for  the  Church  of  England, 
as  it  is  established  bylaw;  the  reverence  to 
which  hath  supported  us,  by  God's  blessing, 
against  many,  temptations :  nor  do  we  think 
that  reverence  in  the  least  degree  diminished 
by  our  condescensions,  not  pe/emptorily  to  in- 
sist en  some  particulars  of  ceremony,  which 


the  tendereess.of  some  mens  consciences  had 
contracted.  For  the  better  doing  whereof,  we 
did  intend,  upon  our  first  arrival  in  this  king- 
dom, to  call  a  Synod  of  divines,  as  the  most 
proper  expedient  to  provide  a  proper  remedy 
tor  all  those  differences  and  dissatisfactions 
which  had  or  should  arise  in  matters  of  reft- 
gion.  And  in  the  mean  time,  we  published  in 
our  Declaration  from  Breda,  a  liberty  to  tender 
consciences^  and  that  no  man  should"*  be  dis- 
Qaieted,  or  called  in  question  for  differences 
of  opinion  in  matters  of  religion,  which  do  not 
disturb  the  peace  of  the  kingdom,  and  that  we 
shall  be  ready  to  consent  to  such  an  act  of 'par- 
liament as  upon  mature  deliberation  shall  be 
offered  to  us,  for  the  full  granting  that  indul- 
gesce. 

"  Whilst  we  continued  in  this  temper  of 
mind,  and  resolution,  and  have  so  far  complied 
with  the  persuasions  of  particular  persons,  and 
the  distemper  of  the  time,  as  to  be  contented 
with  the  exercise  of  our  religion, in  our  own 
chapel,  according  to  the  constant  practice  and 
laws  established,  without  enjoining  that  prac- 
tice, and  the  observation  of  those  laws  In  the 
churches  of  the  kingdom;  in  which  we  have 
undergone  the  censure  of  many,  as  if  we  were 
without  that  zeal,  for  the  church  which  we 
ought  to  have,  and  which,  by  God's  grace,  we 
shall  always  retain :  we  have  found  ourself  not 
so  candidly  dealt  with  as  we  have  deserved, 
and  that  there  are  unquiet  and  restless  spirits, 
who,  without  abating  any  of  their  own  distemper 
in  recompence  of  the  moderation,  they  find  in 
us,  continue  their  bitterness  against  the  fcburcb,* 
and  endeavour  to  raise  jealousies  of  os,  and  to  . 
lessen  our  reputation  by  their  reproaches,  as  if 
we  were  not  true  to  the  professions  we  have 
made :  and  in  order  thereunto,  ttuy  have  very 
unseasonably  caused  to  be  printed,  published, 
and  dispersed,  throughout  the  kingdom,  a  De- 
claration heretofore  printed  in  our  name  in 
Scotland,  of  which  we  shall  say  no  more,  than 
that  the  circumstances  by  which  we  were  en- 
forced to  sign  that  Declaration,  are  enough 
known  to  the  world;  and  that  the  worthiest 
and  greatest  part  of  that  nation,  did  even  then 
detest  and  abhor  the  ill  usage  of  us  in  that 
particular,  when  the  same  tyranny  was  exer- 
cised there  by  the  power  of  a  .few  ill  men, 
which  at  that  time  had  spread  itself  over  this 
kingdom,  and-  therefore  we  had  no  reason  to 
expect  that  we  should  at  this  season,  when  we 
are  doing  aU  we  can  to  wipe  out  the  meinosy 
of  all  that  hath  been  done  amiss  by  other  men, 
and  we  thank  God  have  wiped  it  out  of  our 
own  remembrance,  have  been  ourself  assaulted 
with  those  reproaches,  which  we  will  likewise 
forget. 

"  Since  the  printing  this  Declaration,  seve- 
ral seditious  pamphlets  and  queries  have  been 
published  and  scattered  abroad  to  infuse  dis- 
like and  jealousies  into  the  hearts  of  the  people, 
ami  of  the  errny  :  and  some,  who  ought  rather 
to  have  repented  the  former  mischief  they  have 
wrought,  than  to  have  endeavoured  to  improve 
it,  have  had  tbe  iwdioess  to  publish;  That  the 
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however  introduced  by  the  piety  and  devotion, 
and  order  of  former  times,  may  not  be  so  agree- 
ble  to  the  present,  but  may  even  lessen  -that 
piety  and  devotion  for  the  improvement  where- 
of they  might  happily  be  first  introduced,  and 
consequently  may  well  be  dispensed  with.  And 
we  hope  this  charitable  compliance  of  ours 
will  dispose  the  minds  of  all  men  to  a  chearful 
submission  to  that  authority,  the  preservation 
whereof  is  so  necessary  for  the  unity  and  peace 
of  the  church ;  and  that  they  will  acknowledge 
the  support  of  the  episcopal  authority  to  be  the 
best  support  of  religion,  by  being  the  best 
means  to  contain  the  .minds  of  men  within  the 
rules  of  government.  And  they  who  would 
restrain  the  exercise  of  that  holy  function  with- 
in the  rules  which  were  observed  in  the  primi- 
tive times,  must  remember  and  consider,  that 
the  ecclesiastical*  power  being  in  those  blessed 
times  always  subordinate  and  subject  to  the 
civil ;  it  was  likewise  proportioned  to  such  an 
extent  of  jurisdiction,  as  was  most  agreeable  to 
that*  And  as  the  sanctity,  and  simplicity,  and 
resignation  of  that  age  did  then  refer  many 
tilings  to  the  bishops,  which  the  policy  of  suc- 
ceeding ages  would  not  admit,  at  least  did 
otherwise  provide  for ;  so  it  can  be  no  reproach 
to  primitive  episcopacy,  if  where  there  have 
been  great  alterations  m  the  civil  government 
from  what  was  then,  there  have  been  likewise 
some  difference  and  alteration  in  the  eccle-' 
spastica!,  the  essence  and  foundation  being  still 
preserved. 

"  And  upon  this  ground,  without  taking 
upon  us  to  censure  the  government  of  the 
•hurch  in  other  countries,  where  the  govern- 
ment of  the  state  is  different  from  what  it  is 
here;  or  enlarging  ourself  upon  the  reasons 
why,  whilst  there  was  an  imagination  of  erect- 
ing a  democratical  government  here  in  the 
state,  they  should  be  willing  to  continue  an 
aristocratical  government  in  the  church:  it 
shall  suffice  to  say,  that  since  by  the  wonderful 
blessing  of  God,  the  hearts  of  this  whole  nation 
are  returned  to  an  obedience  to  monarchic  go- 
vernment in  the  state,  it  must  be  very  reason- 
able to  support  that  government  in  the  church 
which  is  established)  by  law,  and  with  which 
the  monarchy  harh  flourished  through  so  many 
ages,  and  which  is,  in  truth,  as  ancient  in  this* 
island  as  the  Christian  monarchy  thereof;  and 
which  hath  always,  in  some  respects  or  degrees, 
been  enlarged  or  restrained,  as  hath  been 
thought  most  conducing  to  the  peace  and"  hap- 
piness of  the  kingdom.  And  therefore  we  have 
not  the  least  doubt,  but  that  the  present  bishops 
will  think  the  present  concetf'nns  now  made 
by  us  to  allay  the  present  distempers,  very  just 
and  reasonable,  and  will  very  cheerfully  con- 
form themselves  thereunto. 

1.  "  We  do  in  the  first  pi  jc  declare  our  pur- 
pose and  resolution  is,  and  shall  be,  to  promote 
the  power  of  godliness,  to  encourage  the  exer- 
cises of  religion  both  pubhc  and  private,  and  to 
take  care  that  the  Lord's  day  he  applied  to 
holy  exercises,  without  unnecessary  diverjise- 
ments;  and  that  insufficient!  negligent,  and 


dalous  ministers  be  not  permitted  in  tbe  church* 
And  that  as  the  present  bishops  are  known  to  be 
men  of  great  and  exemplary  piety  in  their  lives, 
which  they  have  manifested  in  their  notorious* 
and  unexampled  sufferings 'during  these  lata 
distempers,  and  of  great  and  knowu  sufficiency 
of  learning:  So  we  shall  take  especial  care  to 
prefer  no  men  to  that  office  and  charge,  bot 
men  of  learning,  virtue  and  piety,  who  may  be 
themselves  the  beat  examples  to  those  who  are 
to  be  governed  by  them.  And  we  shall  ex- 
pect and  provide  the  best  we  can,  that  the 
bishops  be  frequent  preachers,  and  that  they 
do  very  often  preach  themselves  in  some  church 
of  their  diocese,  except  they  be  hindered  by 
sickness  or  other  bodily  infirmities,  or  some 
other  justifiable  occasion,  which  shall  not  be 
thought  justifiable  if  it  be  frequent. 

2.  "  Because  the  dioceses,  especially  some 
of  them,  are  thought  to  -be  of  too  large  extent, 
we  will  appoint  such  a  number  of  suffragan 
bishops  in  every  diocese,  as  shall  be  sufficient 
for  the  due  performance  of  their  work. 

3.  "  No  bishop  shall  ordain  or  exercise  any 
part  of  jurisdiction  which  appertains  to  the 
censures  of  the  church,  without  the  advice  and 
assistance  of  the  Presbyters:  And  no  chancel- 
lors, commissaries  or  officials,  as  such,  shall, 
execute  any  act  of  spiritual  jurisdiction  '  in 
these  cases,  viz.  Excommunication,  Absolu- 
tion, or  wherein  any  of  the  ministry  are  con- 
cerned, with  reference  to  their  pastoral  charge. 
However  our  intent  and  meaning  is  to  uphold 
and  maintain  the  profession  of  the  civil  law, 
so  far  and  in  such  matters,  as  it  hath  been  of 
use  and  practice  within  our  kingdoms  and  do- 
minions t  albeit,  as  to  Excommunication,  our 
will  and  pleasure  is,  that  no  chancellor,  com- 
missary or  official  shall  decree  any  sentence  of 
excommunication  or  absolution,  or  be  judges  in 
those  things  wherein  any  of  the  ministry  are 
concerned  as  is  aforesaid :  Nor  shall  the 
archdeacon  exercise  any  jurisdiction  without 
the  an*  vice  and  resistance  of  six  ministers -of  his 
archdeaconry,  whereof  three  to  be  nominated 
by  the  bishop,  and  three  by  the  election  of  the 
major  part  of  the  presbyters  within  the  arch* 
deaconrv. 

4.  "to  the  end  that  the  Deans  and  Chap- 
ters may  be  the  better  fitted  to  afford  counsel 
and  assistance  to  the  bishops,  both  in  ordina- 
tion and  the  other  offices  mentioned  before, 
we  will  take  care  that  those  preferments  be 
given  to  the  most  learned  and  pious  presbyters 
of  the  diocese.  And  moreover,  that  an  equal 
number  to  those  of  the  chapter,  of  the  most 
learned,  pious  and  discreet  presbyters  of  the 
same  diocc>»e,  annually  chosen  by  the  major 
vote  of  all  the  preby  ters  of  that  diocese  present 
at  suc^i  elections,  shall  be  always  advising  and 
assisting  together  with  those  of  the  chapter  in 
all  ordinations,  and  in  every  part  of  jurisdic- 
tion, which  appertains  to  the  censures  of  the 
church,  and  at  nil  other  solemn  and  important 
actions  in  the  exercise  of  the  ecclesiastical 
jurisdiction,  wherein  any  of  the  ministry  are 
concerned ;  provided  that  at  all  such  meetings 
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the  number  of  the  ministers  so  elected,  and 
those  present  of  the  cliapter,  shall  be  equal, 
ami  not  exceed  one  the  other,  and  that  to 
bake  the  numbers  equal,  (he  juniors  of  the 
exceeding  number  be  withdrawn,  that  the  most 
ancient  may  take  place.  Nor  shall  any  suf- 
fragan bishop  ordain  or  exercise  the.  forerueti- 
tioaed  offices  and  acts  of  spiritual  jurisdiction, 
tut  with  the  advice  and  assistance  of  a  sum- 
cent  number  of  the  most  judicious  and  pious 
presbyters  annually  chosen  a*  aforesaid  within 
Lis  precincts.  And  our  will  is,  that  the  great 
work  of  Ordiuatiou  be  constantly  and  so- 
lemnly performed  by  the  bishop  and  his 
a/uresaid  presbytery,  at  the  four  set  times 
and  seasoua  appointed  by  the  church  for  that 
purpose. 

5. "  We  will  take  care  that  Confirmation  be 
rightly  and  solemnly  performed,  by  the  inform- 
ation and  with  the  consent  of  the  minister  of 
the  place,  who  shall  admit  none  to  the  Lord's 
Sapper,  till  they  have  made  a  credible  pro- 
fession of  their  faith,  and  promhed  obedience 
to  the  will  of  God,  according  as  is  expressed  in 
the  considerations  of  the  Rubric  before  the 
Catechism  •  And  that  all  possible  diligence  be 
used  lor  the  instruction  and  reformation  of 
scandalous  offenders,  whom  the  minister  shall 
not  softer  to  partake  of  the  Lord's  table,  until 
they  have  openly  declared  themselves  to  have 
truly  repented  and  amended  their  former 
naughty  lives,  as  is  partly  expressed  in  the 
Rubric  and  more  fully  in  the  canons;  pro- 
vided there  be  place  for  due  appeals  to  supe- 
rior power.  But  besides  the  suffragan*  and 
their  presbytery,  every  rural  dean  Qthose  deans 
as  heretofore,  to  be  nominated  by  tlie  bishop 
of  the  diocefte)  together  with  three  or  four  mi- 
nisters of  that  deanery,  chosen  by  the  major 
pare  of  all  the  ministers  within  the  same,  shall 
tneet  once  in  every  mouth,  to  receive  such 
cumplaiots  as  sliall  be  presented  to  them  by 
the  ministers  or  church- wardens  of  the  respec- 
tive parishes ;  and  also  to  compose  all  such 
differences  between  party  and  party,  as  shall 
be  offered  to  them  by  way  of  arbitration,  and 
to  convince  offenders,  and  reform  all  such 
tluogs  as  they  shall  find  amiss  by  their  pastoral 
reproofs  and  admonitions,  if  they  may  be  so 
reformed :  And  such  matters  as  they  cannot 
by  this  pastoral  and  persuasive  way  compose 
and  reform,  are  by  them  to  be  prepared  for, 
ud  presented  to  the  bishop ;  at  which  meeting 
aoy  other  minister  of  that  deanery  may,  if  they 
please,  be  present.  Moreover,  the  rural  dean 
sad  his  assistants  are  in  their  respective  divi- 
sions to  see  that  the  children  and  the  younger 
sort  be  carefully  instructed  by.  the  respective 
minister*  of  every  parish  in  the  grounds  of 
Christian  Religion,  and  be  able  to  give  a  good 
account  of  their  faith  and  knowledge,  and  also 
of  iheir  Christian  Conversation  conformable 
thereunto,  before  they  be  confirmed  by  the 
hwLop,  or  admitted  to  the  sacrament  of  the 
Urd's  Sapper. 

&  **  No  bishop  shall  exercise  any  arbitrary 
P*er,  of  da  or  impose  any  thing  upon  the 
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clergy  or  the  people,  but  what  is  according  to 
the  known  law  oi  die  land. 

7.  "  We  are  very  glad  to  find,  that  all  with 
whom  wc  have  conferred,  do  in  their  judgments 
approve  a  Liturgy,  or  set  form  of  public  worship 
to  he  lawful;  which  in  our  judgment,  for  the 
preservation  of  unity  and  uniformity,  we  con- 
ceive  to  be  very  necessary.  And  though  we 
do  conceive  the  liturgy  of  the  church  of  Eng- 
land, contained  in  the  book  of  Common- 
Prayer,  and  by  law  established,  to  be  the  best 
we  have  seen ;  and  we  believe,  that  we  huv# 
seeu  all  that  are  extant,  and  used  in  this  part 
of  the  world,  and  well  know  what  reverence 
most  of  the  reformed  churches,  or  at  least  the 
most  learned  men  in  those  churches  have  lor  it; 
yet  since  we  find  some  exceptions  made  against 
several  things  therein,  we  will  appoint  an  equat 
number  of  learned  divines  of  both  persuasion* 
to  review  the  same,  and  to  make  such  altera- 
tions as  sliall  be  thought  most  necessary  ;  aud 
some  addditionnl  forms  (in  the  scripture  phrase 
as  near  as  may  be)  suited  unto  the  several  parts 
of  worship,  and  that  it  be  left  to  the  ministers, 
choice  to  use  one  or  other  at  his  discretion.  In. 
the  mean  time,  and  until  this  be  done,  although 
we  do  heartily  wish  and  desire,  that  the  minis- 
ters in  their  several  churches,  because  they 
dislike  some  clauses  and  .expressions,  would  not 
totally  lay  aside  the  use  of  the  book  of  Com- 
mon-Prayer, but  read  those  parts  against  which 
there  can  be  no  exception,  which  would  be  the 
best  instance  of  declining  those  marks  of  dis- 
tinction which  we  so  much  labour  and  desire  to 
remove:  yet  in  compassion  to  divers  of  our. 
good  subjects,  who  scruple  the  use  of  it  as  now 
it  is,  our  will  and  pleasure  is,  that  none  be 
punished  or  troubled  for  not  using  it,  until  it 
ke  reviewed  and  effectually  reformed  as  afore- 
said. 

8.  "  Lastly,  concerning  Ceremonies,  which 
have  administered  so  much  matter  of  difference 
and  contention,  and  which  have  been  intro- 
duced by  the  wisdom  and  authority  of  the 
church  lor  edification  and  the  improvement  of 
piety:  We  shall  say  no  more,  than  that  we 
have  the  more  esteem  of  all,  and  reverence  for 
many  of  them,  by  having  been  prestnt  in  many 
of  those  churches,  where  they  are  most  abo- 
lished or  discountenanced,  and  it  cannot  be 
doubted,  but  that,  as  the  universal  church  can- 
not introduce  one  ceremony  in  the  worship  of 
God,  that  is  contrary  to  God]s  word  expressed 
in  the  scripture ;  so  every  national  church  with 
the  approbation  and  consent  of  the  sovereign 
power,  may,  and  hath  always  introduced  such 
particular  ceremonies,  as  in  that  conjuncture 
of  time  are  thought  most  proper  for  edification 
and  the  necessary  improvement  of  piety  and 
devotion  in  the  people,  though  the  necessary 
practice  thereof  can-jot  be  deduced  from  scrip- 
ture ;  and  that  which  before  was,  and  is  in  it- 
self indifferent,  ceases  to  be  indifferent,  after  it 
is  established  by  law.  And  therefore  our  pre- 
sent consideration  and  work  is,  to  gratify  the 
private  consciences  of  those  who  are  grieved 
with  the  use  of  some  ceremonies,  by  indulging 
.    C 
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lo  and  dispensing  with  their  omitting  those 
ceremonies ;  not  utterly  to  abolish  any  which 
are  established  by  law  (if  any  are  practfeed 
contrary  to  law  the  same  shall  cease)  which 
should  be  unjust  and  of  ill  example,  and  to  im- 
pose upon  the  conscience  oi'  some,  for  the 
satisfaction  of  the  conscience  of  others,  which 
is  otherwise  provided  for.  As  it  could  nor  he 
reasonable  that  such  men  should  expect,  that 
we  should  ourself  decline,  or  enjoin  others  to 
do  so,  to  receive  the  blessed  sacrament  on  our 
jtnees,  which  in  our  conscience  is  the  most 
humble,  most  devout  and  most  agreeabfe  pos- 
ture for  that  holy  duty,  because  some  other 
men  upon  reasons  best,  if  not  only  known  to 
themselves,  choose  rather  to  do  it  sitting  or 
standing :  We  shall  leave  all  decisions  and  de- 
terminations of  that  kind,  if  they  shaft  be 
thought  necessary  for  a  perfect  and  entire  unity 
and  uniformity  throughout  the  nation,  to  the 
advice  of  a  national  synod,  which  shall  be  duly 
called,  after  a  little  time,  and  a  mutual  conver- 
sation between  persons  of  different  persuasions, 
hath  mollified  those  distempers,  abated  those 
sharpnesses,  and  extinguished  those  jealousies 
which  make  us  unfit  for  those  consultations. 
And  upon  such  advice,  we  shall  use  our  utmost 
endeavour,  that  such  laws  may  be  established, 
as  may  best  provide  for  the  peace  of  the  church 
and  state;  provided  that  none  shall  be  denied 
die  Sacrament  of  the  Lord's  Supper,  though* 
they  do  not  use  the  gesture  of  kneeling  in  the 
act  of  receiving. 

"  In  the  mean  time,  out  of  compassion  and 
compliance  towards  those  who  would  forbear 
the  cross  iii  baptism.  We  are  content  that  no 
man  shall  be  compelled  to  use  the  same,  or 
suffer  for  not  doing  it.  But  if  any  parent  de- 
sire to  have  his  child  christened  according  to 
the  form  used,  and  the  minister  will  not  use  the 
sign,  it  shall  be  lawful  for  that  parent  to  pro- 
cure another  minister  to  do  it:  And  if  the 
proper  minister  shall  refuse  to  omit  that  cere- 
mony of  the  cross,  it  shall  be  lawful  for  the 
parent,  who  would  not  have  his  child  so  bap- 
tised, to  procure  another  minister  to  do  it  who 
will  do  it  according  to  his  desire. 

"  No  man  shall  be. compelled  to  bow  at  the 
name  of  Jesus,  or  suffer  in  any  degree  for  not 
doing  it,  without  reproaching  those  who  out 
of  their  devotion  continue  that  ancient  cere- 
mony of  the  church. 

"  For  the  use  of  the  surplice,  we  are  con- 
tented that  all  men  be  left  to  their  liberty  to  do 
as  they  shall  think  fit,  without  suffering  in  the 
least  degree  for  wearing  or  not  wearing  it. 
Provided  that  this  liberty  do  not  extend  to  our 
own  chapel,  cathedral  or  collegiate  churches, 
or  to  any  college  in  either  of  our  universities, 
but  that  the  several  statutes  and  customs  for 
the  use  thereof  in  the  said  places,  be  there  ob- 
served as  formerly; 

'*  And  because  some  men,  otherwise  pious 
and  learned,  say,  tbey  cannot  conform  unto  the 
subscription  required  by  the  canon,  nor  take 
the  oath  of  canonical  obedience,  we  are  con- 
tact, and  it  is  our  will  and  pleasure  (so  they  take 


the  oath  of  allegiance  and  supremacy)  that*  they 
shall  receive  ordination,  institution  and  induc- 
tion, and  shall  be  permitted  to  exercise  theu 
function,  and  to  enjoy  the  profits  of  their  liv- 
ings, without  the  said  subscription  or  oath  of 
canonical  obedience :  And,  moreover,  that  no 
persons  in  the  universities  shall,  for  the  warn  of 
such  subscription,  be  hindered  in  the  takine  their 
degrees.  Easily /That  none  be  judged  to  forfeit  his 
presentation  or  benefice  or  be  deprived  of  it  Upon 
the  statute  of  the  thirteenth  of  queen  Elizabeths 
chapter  the  twelfth,  so  he  read  and  declare  his 
assent  to  all  the  articles  of  religion,  which  only 
concern  the  confession  of  the  true  christian 
faith,  and  the  doctrine  of  the  sacraments  com- 
prised  in  the  book  of  Articles  in  the  said 
statute  mentioned.  In  a  word,  we  do  again 
renew  what  we  have  formerly  said  in  our  De- 
claration from  dreda,  for  the  liberty  of  tender 
consciences,  that  no  man  shall  be  disquieted, 
or  called  in  question  for  differences  of  opinion 
in  matters  of  religion,  which  do  not  disturb  the 
peace  of  the  kingdom:  And  if  any  have  bteu 
disturbed  in  that  kind  since  our  arrival  here, 
it  hath  not  proceeded  from  any  direction  of 
ours. 

"  To  conclude,  and  in  this  place  to  explaio 
what  we  mentioned  before,  and  said  in  our  Let. 
ter  to  the  House  ofCommons  from  Breda.that  we 
hoped  in  doc  time  ourself  to  propose  somewhat 
for  the  propagation  of  the  Protestant  religion 
that  will  satisfy  the  world,  that  we  have  always 
made  it  boih  onr  care  and  our  stndy,  and  have 
enough  observed  what  is  most  like  to  bring 
disadvantage  to  it :  We  do  conjure  all  our  lov- 
ing subjects  to  acquiesce  in  and  submit  to  this 
our  Declaration  concerning  those  differences 
which  have  so  much  disquieted  the  nation  at 
home,  and  given  such  offence  to  the  Protestant 
churches  abroad,  and  brought  such  reproach 
upon  the  Protestant  religion  in  general  from 
the  enemies  thereof;  as  if  upon  obscure  no- 
tions of  faith  and  fancy,  it  did  admit  the  prac- 
tice of  christian  duties"  and  obedience  to  be 
discountenanced  and  suspended,  and  introduce 
a  licence  in  opinions  and  manners,  to  the  pre- 
judice of  the  christian  faith.  And  let  us  alt 
endeavour  and  emulate  each  other  in  those  en- 
deavours, to  countenance  and  advance  the 
Protestant  religion  abroad,  which  will  be  best 
done  by  supporting  the  dignity  and  reverence 
due  to  the  best  Reformed  Protestant  Church  at 
home:  and  which  being  once  freed  from  the 
calamities  and  reproaches  it  bath  undergone 
from  these  late  ill  times,  will  be  the  best  shelter 
from  those  abroad,  «  hich  will  by  that  couirte- 
nance  both  be  the  better  protected  against 
their  enemies,  and  be  the  more  easily  induced  ' 
to  compose  the  differences  amongst  themselves, 
which  give  their  enemies  more  advantage 
against  rhem  :  And  we  hope  and  expect, 
that  all  men  will  henceforward  forbear  to  vent 
any  such  doctrine  in  the  pulpit,  or  to  endeavour 
to  work  in  such  manner  upon  the  affections  of 
the  people,  as  may  dispose  them  to  an  ill  opinion 
of  us  and  the  government,  and  to  disturb  the 
peace  of  the  kingdom ;  which  if  all  mea  wjll 
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Concerning  the  preamble  of  his  majesty's  De- 
claration they  tender  these  llequests : 

1.  "  That  as  they  are  persuaded  it  is  not  in 
his  majesty's  thoughts,  to  intimate  that  they 
are  guilty  "of  the  offences  therein  mentioned, 
they  hope  it  will  be  a  motive  to  hasten  the 
Union. 

2.  '•  Though  they  detest  sacrilege,  yet  they 
will  not  determine,  whether  in  some  cases  of 
superfluities  of  revenues,  and  the  necessity  of. 
the  Church,  there  may  not  bean  alienation,, 
which  is  no  sacrilege. 

3.  "  His  majesty  having  acknowledged  their 
moderation,  they  stilt  hope  they  may  be  re- 
ceived into  the  settlement,  and  continue  tbeir 
stations  in  the  Church. 

4.  "  Sioce  his  majesty  has  declared,  that  the 
essence  of  Episcopacy  may  be  preserved,  though 
the  extent  of  the  jurisdiction  be  altered,  they 
hope  bis  majesty  *  ill  consent  to  such  an  altera- 
tion as  may  satisfy  their  consciences.'* 

They  then  renew  their  requests  for  promoting 
of  piety ;  of  a  religious  and  diligent  ministry  ; 
of  the  requisites  of  Church  Communion,  and  for 
the  observation  of  the  Sabbath.  They  com- 
plain that  parish  discipline  is  not  sufficiently 
granted  in  his  majesty*  Declaration,  that  in-i 
ferior  synods  are  passed  by,  and  that  the  bishop 
is  not  'Episcopus  prssses,  but  episcopus  pria~ 
*  ceps,'  endued  with  sole  power  of  ordination 
and  jurisdiction.  They  therefore  pray  again, 
that  archbishop  Usher's  form  of  Church-Go- 
vernment may  oe  established  at  least  in  these 
three  points:  t 

1.  "  That  the  pastors  of  parishes  may  be  al- 
lowed to  preach,  catechise,  and  deny  the  Com- 
munion of  the  Church  to  the  impenitent,  scan- 
dalous, or  such  as  do  not  make  a  credible  pro- 
fession of  faith  and  obedience  to  the  commands 
of  Christ. 

2.  "  That  the  pastors  of  each  rural  deanrjr 
may  meet  once  a  month  to  receive  presentments 
and  appeals,  to  admonish  offenders,  and  after 
due  patience  to  proceed  to  excommunication. 

S.  "  That  a  diocesan  synod  of  the  delegates 
of  rural  synods  may  be  called  as  often  as  need 
requires ;  that  the  bishop  may  not  ordain  or 
exercise  spiritual  censures  without  the  consent 
of  the  majority ;  and  that  neither  chancellors, 
archdeacons,  commissaries  nor  officials,  mas' 
pass  censures  purely  spiritual ;  but  for  the  exer- 
cise of  civil  government,  coercively  by  mulcts* 
or  corporal  penalties,  by  power  derived  frona 
your  majesty,  as  supreme  over  all  persons  and 
things  ecclesiastical,  we  presume  not  at  all  to 
interpose," 

As  to  the  Liturgy.  « 

u  They  rejoice  that  his  majesty  has  declared, 
that  none  should  suffer  for  not  using  tho  Com- 
mon -Praver  and  Ceremonies;  but  then  it  grieves 
us,  say  tney,  to  bear  that  it  is  given  in  chasge 
to  the  judges  at  the  assizes,  to  indict  men  upon 
the  Act  of  Uniformity' for  not  using  the  Com- 
mon-Prayer. That  it  is  not  .onW  some  obsolete 
words  and  phrases  that  are  offensive,  but  the* 
other  things  need  amendment;  therefore  w* 
1  pray,  that  none  may  be  punished  /or  not;  r~~ 


la  their  several  vocations  endeavour  to  pre- 
serve the  same  affection  and  seal  we  ourself 
will  do;  all  our  good  subjects  will  by  God's 
blessing  upon  us  enjoy  as  great  a  measure  of 
felicity,  as  this  nation  hath  ever  done,  and 
which  we  shall  constantly  labour  to  procure  for 
them,  as  the  greatest  blessing  God  can  bestow 
upon  us  in  this  world.  Given  at  our  court 
at  Whitehall  this  twenty  fifth  day  of  October 

Though  this  Declaration  did  not  please  all 
the  ministers,  yet  the  greatest  numbers  in  Lon- 
don and  country  were  content;  but  because  it 
went  upon  the  plan  of  Diocesan  Episcopacy, 
mhich  they  Jiad  covenanted  against,  others  were 
not  satisfied ;  'some  ventured  upon  a  second 
Address  to  the  king,  in  which  they  renew  their 
requests  for  Archbishop  Usher's  scheme  of 
PruaitKe  Episcopacy,  as  most  agreeable  to 
Scripture,  most  conducive  to  good  discipline; 
and  as  that  which  would  save  the  nation  from  the 
violation  of  the  Solemn  League  and  Covenant, 
which  whether  it  were  lawfully  imposed  or  no, 
they  conceive  now  to  be  binding  upon  them. 

*  u  A  little  time  before  this  Declaration  was 
published.  Chancel  lor  Hyde  (whose  head  and 
Laud  were  most  in  it)  had  given  notice  of  it  in 
a  speech  to  tlie  parliament,  wherein  he  tells 
them,  '  He   was  commanded   to  mention   to 

*  them  two  things  recommended  to  them  by  his 
'  majesty  in  his  Declaration  from  Breda,  the  one 

*  for  composing  those  unhappy  differences  and 
'  distempers  in  religion,  which  had  too  much 
1  disturbed  the  peace  of  the  kingdom.  This 
'  saith  he,  is  a  sad  argument  indeed,  it  is  a 
'  consideration  that  must  make  every  religious 

*  heart  to  bleed,  to  see  religion,  which  should  be 
4  the  strongest  obligation  and  cement  of  affec- 
4  tion,  and  brotherly  kindness  and  compassion, 

*  made  now  by  the  perverse  wranglings  of  pas- 
'  sionate  and  froward  men,  the  ground  or  all 
'animosity,  hatred,  malice  and  revenge;  and 

*  this  unruly  and  unmanly  passion,  I  fear,  too 
'frequently  transports  those  who  are  in  the 

*  right,  as  well  as  those  who  are  in  the  wrong, 
'  and  leaves  the  latter  more  excusable  than  the 

*  former.     When  men  who  find  their  manners 

*  and  dispositions  very  conformable  in  all  the 

*  necessary  obligations  of  human  nature,  avoid 

*  one  another's  conversation,  and  grow  first  un- 

*  sociable  and  then  uncharitable  to  each  other, 

*  because  one  cannot  think  as  the  other  doth. 

'  My  Lords  and  Gentlemen ;  This  disquisi- 
'  tion  hath  cost  the  king  many  a  sigh,  many  a  sad 

*  hour,  when  he  hath  considered  the  almost  irre- 
1  parable  reproach  the  Protestant  Religion  hath 

*  undergone  from  the  divisions  and  distractions 
1  which  have  been  so  notorious  in  this  kingdom. 

*  What  pains  he  hath  taken  to  compose  them, 
'  after  several  discourses  with  pious  and  learned 
1  men  of  different  persuasions,  you  will  shortly 
4  see  by  a  declaration  he  will  shortly  publish 

*  upon  that  occasion ;  by  which  you  will  see  his 

*  peat  indulgence  to  those  who  can  have  any 
'pretension  from  conscience  to  differ  irons  their 

Jptnten/*    Kennel. 
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the  Book,  till  it  be  reformed  by  the  consent  of 
divines  of  both  parties." 

Concerning  Ceremonies. 
"  They  thank  his  majesty  for  his  gracious 
concessions,  but  pray  him  to  leave  out  of  bis 
Declaration  these  words, '  That  we  do  not  be- 
'  lieve  the  practice  of  the  particular  ceremonies 
'  excepted  against  unlawful,  because  we  are  not 
'  all  of  that  opinion ;  but  we  desire,  that  there 
*  may  be  no  law  nor  canon  for,  nor  against 
''them,  (being  allowed  by  our  opponents  as  in- 
'. different)  as  there  is  no  canon  against  any. 
'  particular  gesture  io  singing  Psalms,  and  yet 
'  there  is  an  uninterrupted  unity,' n 

For  particular  Ceremonies. 

1,  "  We  humbly  crave,  that  there  may  be 
liberty  to  receive  the  Lord's  Supper  either 
kneeling,  standing,  or  sitting.  2.  That  the  ob- 
servation of  holy  days  of  human  institution 
may  be  left  indifferent.  3.  W>  thank  your  ma- 
jesty for  liberty  as  to  the  cross  in  Baptism,  the 
surplice,  and  bowing  at  the  name  of  Jesus;  but 
we  pray,  that  this  liberty  may  extend  to  colleges 
and  cathedrals  tor  the  benefit  of  youth  as  well 
«S  elder  persons,  and  that  the  caoons  which 
impose  these  ceremonies  may  be  repealed. 

"  We  thank  your  majesty  for  your  grncious 
concession  of  the  forbearance  of  subscription  ; 
though  we  do  not  dissent  from  the  doctrinal 
articles  of  the  Church  of  England ;  nor  do  we 
acruple  the  oaths  of  allegiance  and  supremacy, 
nor  would  we  have  the  door  left  open  for  pa- 
pists and  heretics  to  come  in. 

"  But  we  take  the  liberty  to  represent  to  your 
majesty,  that  notwithstanding  your  gracious 
concessions,  our  ministers  cannot  procure  in- 
stitution without  renouncing  their  ordination 
by  Presbyters,  of  being  re-ordained,  nor  with- 
out subscription  and  the  oaths  of  canonical 
obedience.  A  nd  we  are  apprehensive  that  you  r 
majesty's  indulgence  does  not  extend  to  the 
abatement  of  re-ordination,  or  subscription,  or 
the  oath  of  canonical  obedience.  We  there- 
fore earnestly  crave,  that  your  majesty  will  de- 
clare your  pleasure.  1.  lhat  ordination  nod 
institution,  and  induction,  may  be  conferred 
without  the  said  subscription  and  oath.  t. 
That  none  may  be  urged  to  be  re-ordained,  or 
denied  institution  for  want  of  ordination  by 
prelates,  that  have  been  ordained  by  Presby- 
ters. That  none  may  forfeit  their  presentation 
or  benefice  for  not  reading  those  Articles  of  the 
thirty  nine  that  relate  to  government  and  cere- 
monies." 

However  if  the  kind's  Declaration  without 
any  amendments,  had  passed  into  a  law,  it 
would  have  prevented  in  a  great  measure  the 
separation  that  followed  ;  but  neither  the  Court, 
nor  ministry  intended  it,  if  they  could  stand 
their  ground  upon  the  foot  of  the  old  establish- 
ment. A  reverend  prelate  of  the  Church  of 
3&Dgland  confesses,  ".that  this  Declaration  has 
in  it  a  spirit  of  true  wisdom  and  charity  above 
liny  one  public  confession  that  was  ever  made 
,»n  matters  of  religion.  It  shews  the  admirable 
lamp  or  and  prudence  of  the  king  oad  his  conn* 
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cil  IB  that  tender  juncture  of  affairs;  it  proves 
the  charity  and  moderation  of  the  suffering  ' 
bishops,  in  thinking  sucli  concessions  just  and 
reasonable  for  peace- and  unity;  and  it  shews 
a  disposition  in  the  other  party  to  have  accepted 
the  terms  of  anion  consistent  with  our  eptsco- 
pacy  and  liturgy.  It  condemns  the  unhappy 
ferment  that  soon  after  followed  for  want  ot" 
this  temper;  and  it  may  stand  for  a  pattern  to 
posterity,  whenever  they  are  disposed,  to  receive 
the  discipline,  and  heal  the  breaches  of  the 
Church."  Another  conformist  writer  adds, 
"If  ever  a  divine  sentence  was  in  the  mouth 
of  any  king,  and  his  mouth  erred  not  in  judg- 
ment ;  I  verily  believe  it  was  thus  with  our  pre- 
sent ranjesty  when  he  composed  that  admirable 
Declaration,  which  next  to  holy  scripture  I 
adore,  and  think  that  the  united  judgment 
of  the  whole  nation  cannot  frame  a  better 
or  a  more  unexceptionable  expedient,  for  a 
firm  and  lasting  concord  of  (hese  distracted 
churches." 

The  Presbyterians  about  London  were  so 
pleased,  that  they  drew  up  the  following  Ad- 
dress of  thanks  in  the  name  of  the  city  minis- 
ters, and  presented  it  to  the  king,  Nov.  10, 
by  the  hands  of  the  rev.  Mr.  Samuel  Clarke. 

«'  Most  dread  Sovereign!  We  your  majesty's 
most  dutiful  and  loyal  subjects,  ministers  of  the 
gospel  in  your  city  of  Loudon,  having  perused 
your  majesty's  late  Declaration,  and  find  it  so 
full  of  indulgence  and  gracious  condescension, 
we  cannot  hut  judge  ourselves  highly  obliged 
first  to  render  our  unfeigned  thanks  to  God, 
and  next  our  most  humble  and  hearty  acknow- 
ledgments to  your  majesty,  that  we*  may  tes- 
tify to  yoar  royal  self,  and  all  the  world,  our 
just  sentiments*  of  your  majesty's  great  good- 
ness and  clemency  therein  expressed.1*  The 
Address  then  recites  the  several  condescensions 
of  his  majesty  in  the  Declaration,  and  conemdes 
thus,  "  We  crave  leave  to  profess,  that  though 
.alt  things  in  this  frame  of  government  be  not 
exactly  suited  to  our  judgments,  yet  your  ma- 
jesty's moderation  has  so  great  an  influence  on 
us,  that  we  shall  to  our  utmost  endeavour  the 
healing  of  the  breaches,  and  promoting  the 
peace  and  union  of  the  church, — We  would 
beg  of  your  majesty  with  all  humility  upon  our 
.knees,  that  re-oidination,  and  the  surplice  ia 
colleges  might  not  be  imposed;  and  we  hope 
1  God  will  incline  your  majesty's  heart  to  gratify 
us  in  these  our  desires  also.**  Signed  by 
Samuel  Chirk;  William  Cooper ;  Tho.  Case; 
Jo.  Rawiinson;  Jo.  Sheffield;  Thomas  Gouge; 
Gab.  Sanger;  El.  Pledger;  Matth.  Poole.;  Jo. 
Gihbon;  William  Whitaker;  Tho.  Jacomb; 
Thomas  Lye;  John  Jackson;  John  Meriton; 
William  Bates;  with  many  others. 

The  king  having  received  the  Address,  re* 
tamed  tbia  answer,  "  Gentlemen,  I  will,  en- 
deavour to  give'  you  att  satisfaction,  and  to 
moke  you.  a*  happy  as,  myself." 

Agreeably  to  the  promise  made  in  this  De- 
claration, concerning  a  Review  of  the  Liturgy, 
the  following  Commission  was  issued : 
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The  Commissios  for  the  Cwfuekce  of  the  \  T*?*™*} the  ""*&  *n'h  (if  occatio*  W>  ' 
Savoy  »  make  such  reasonable  and  necessary  altera- 

tions, corrections  and  amendments  therein,  as  i 
by  and  between  you  the  said  archbishops,  bi-  . 
shops,  doctors,  and  persons  hereby  required  and  f 
authorized  to  meet  and  advise  aforesaid,  shall  - 
be  agreed  upon  to  be  needfal  and  expedient,;, 
for  the  giviug  satisfaction  to  tender  consciences, 
and  the  restoring  and  continuance  of  peace' 
and  unity  in  the  churches  under  our  protection 
and  government ;  but  avoiding  (as  much  as  may 
be)  all  unnecessary  abbreviations  of  the  forms 
and  liturgy,  wherewith  the  people  are  altoge- 
ther acquainted,  and  have  so  long  received  in 
the  church  of  England.  And  our  will  and 
pleasure  is,  that' when  you  the  said  archbishop, 
bishops,  doctors  and  persons  authorized  and 
appointed  by  these  our  Letters  Patents  to  meet,, 
advise  and  consult  upon,  and. about  the  pre- 
mises as  aforesaid,  shall  have  drawn  your  con- 
sail  tat  ions  to  any  resolution,  and  determination 
which  you  shall  agree  upon  as  needful  or  ex- 
pedient to  be  done  for  the  altering,  diminish- 
ing, or  enlarging  the  said  book  of  Common- 
Prayer,  or  any  part  thereof.  That  then  forth*, 
with  you  certify  and  present  to  us  in  writing 
under  your  several  hands  the  matters  and 
things  whereupon  joq  shall  so  determine  for 
our  approbation ;  and  to  the  end  the  same,  or 
so  much  thereof,  as  &hall  be  approved  by  us, 
may  be  established  ;  rind  forasmuch  as  the  said 
archbishop  and  bishops  have  several  great 
charges  to  attend,  which  we  would  not  dispense' 
with,  or  that  the  same  should  be  neglected 
upon  any  great  occasion  whatsoever :  and 
some  of  them  being  of  great  age  and  fnfirnjH1 
ties,  may  not  be  able  constantly  to  attend  the  < 
execution  of  the  service  and  authority  hereby 
given  and  required  by  us,  in  the  meeting  and 
consultation  aforesaid ;  We  will  therefore,  and 
hereby  require  you  the  said  Dr.  Earles,  &c  to 
supply  the  place  and  places  of  such  of  the 
archbishops  and  bishops  (other  than  the  said 
Edward  bishop  of  Norwich)  as  shall  by  age, 
sickness,  infirmity,  or  other  occasions  be  hin- 
dered from  attending  the  said'. meeting  or  con- 
sultation-(that  is  to  say)  that  one  of  you  the 
said  Dr.  Earles,  &c.  shall  from  time  to  time 
supply  the  place  of  each  one  of  them  the  said 
archbishop  and  bishops  (other  than  the  sain! 
Edward  bishop  of  Norwich)  which  shall  hap- 
pen to  he  hindered  or  to  be  absent  from  the 
said  meetings  or  consultations;  and  shall  and 
may  advise  consult  and  determine;  and  also 
certify  and  execute  all  and  singular  the  powers 
and  authorities  before  mentioned,  in  and  about; 
the  premises,  as  fully  and  absolutely  as  such  arch- 
bishops and  bishops  which  shall  so  happen  to  be 
absent,  should  or  might  do  by  virtue  of  these  our 
Letters  Patents,  or  any  thing  herein  contained, 
in  case  he  or  they  were  personally  present.  And 
whereas  in  regard  of  the  distance  of  some,  the 
infirmity  of  others,  the  multitude  of  constant 
employment  and  other  incidental  impediments  ; 
some  of  you  the  said  Edward  bishop  of  Nor- 
wich, &c.  may  be  hindered  from  the  constant 
attendance  in  the  execution   of  the   service 


••  Charles  tbe  second  by  the  grace  of  God, 
kin;  nf  England,  Scotland,  France  and  Ireland, 
Deiender  of  the  Faith,  &c.    To  our  trusty  and 
tveuVbeloved  the  most  reverend  fatter  in  God 
Accepted,  archbishop  of  York,  the  right  reve- 
rend rat  hers  in  God,  Gilbert  bishop  of  London, 
John  bishop  of  Durham,  John  bishop  of  Ro- 
chester, Humphrey  bishop  of  Sarum,  George 
bishop  of  Worcester,  Robert  bit- bop  of  Lincoln, 
Benjamin  bishop  of  Peterborough,  Brian  bishop 
of  Chester,  Richard  bishop  of  Carlisle,  John 
bishop  of  Exeter,  Edward  bishop  of  Norwich : 
and  to  our  trusty  and  well  beloved,  tbe  reve- 
rend Anthony  Tuckuey,  D.  D.  Johu  Connnt, 
D.  D.  William  Spurstow,  D.  D.  John  WalKs, 
D.  D.  Tho.  Manton,  D.  D.  Edmund  Calamy, 
I>.  D.  Richard  Baxter  Clerk,  Arthur  Jackson, 
Tho.  Case,  Samuel  Clerk,  Matthew  Newcomen 
Clerks;  and  to  our  trusty  and  well  beloved  Dr. 
Earles,  dean   of  Westminster,  Peter   Heylin, 
D.  D.  John  Hacket,   D.  D.  John  Berwick, 
D.  D.  Peter  Gunning,  D.  D.  John   Pearson, 
D.  D.  Tho.  Pierce,  D.  D.  Anthony  Sparrow, 
Herbert  Thorndike,   D.  D.  Thomas    Unrtar, 
D.  D.  Thomas  Jacornb,  D.  D.  William  Bate, 
JohnRawIinson,  Clerks,  William  Cooper,  Clerk, 
Dr.JohnLichtfoot,Dr.JohnCollini;s,  Dr.  Ben- 
jamin Woodbririgc,  and  William  Drake  clerk, 
greeting.     Whereas  by  our  Declaration  of  the 
£)th  of  October  last,  concerning  Ecclesiastical 
Affairs,  we  drd  (amongst  other  things)  express  our 
esteem  of  tbe  litorgy  of  the  church  of  England, 
contained  in  the  book  of  Common- 1  Vaver;  and 
yet  since  we  find  exceptions  made  against  several 
things  therein,  we  did  by  our  said  Declaration  de- 
clare we  woufd  appoint  an  equal  number  of  learn- 
ed divines,  of  both  persuasions,  to  review  the 
same:  We  therefore  in  accomplishment  of  our 
stid  will  and  iutent,  and  of  our  continued  and 
constant  care  and  study  for  the  peace  and  unity 
of  the  churches  withiu  our  dominions;  and  for 
the  removal  of  a  fl  exceptions  nnd  differences,  nnd. 
tbe  occasion  of  such  differences  and  exceptions 
from  among  our  ^ood  subjects  ;  for  or  concern- 
ing the  said  book  of  Common- Prayer,  or  any 
thing  therein   contained,  do  by  these  our  Let- 
ters Patents  require,  authorize,  constitute  and 
appoint  you  the  said,  &c.  to  advise  upon,  and 
review  the  said  book  of  Common-Prayer;  com- 
paring the  same  with  the  most  ancient  liturgies 
which  have  been  used  in  the  church  in  the  pri- 
mitive and  purest  times.     And  to  that  end,  to 
assemble  and  meet  together,  from  time  to  time, 
And  at  such  time  within  the  space  of  four  ca- 
lender months  now  next  ensuing,  in  the  Mas- 
ten  lodging  in   the  Savoy   in  the  Strand,  in 
the  county  of  Middlesex,  or  in  such  other  place 
or  places  as  to  you.  >hall  be  thought  fit  and  con- 
venieut;   to  take  into  your  seri  >u«  and  grave 
consideration  the  several  directions  and  rules, 
forms  of  prayer,  and  tilings  in  the  said  book  of 
Common-Prayer    contained,  and    to  advise, 
cnnsult  upon  and  about  the  same,  and  several 
objection*  and  exceptions  which  shall  now  be 
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aforesaid ;  We  therefore  will,  and  do  hereby 
require  nnd  authorize  you  the  said  Thomas 
Ilorton,  &c.  to  supply  the  place  or  places  of 
such  the  commissioners  last  above  mentioued, 
as  shall  by  the  means  aforesaid,  or  any  other 
occasion  be  hindered  from  the  said  meeting 
and  consultations,  that  one  of  you  the  said 
Thomas  Hoiton,  doctor,  shall  from  time  to  time 
supply  the  places  of  each  one  of  the  said  com- 
missioners last  mentioned,  which  shall  happen 
to  be  hindered  or  absent  from  the  said  meeting 
and  consultations ;  and  shall  and  may  advise, 
consult  and  determine,  and  also  certify  and 
execute  all  and  singular  the  powers  and  autho- 
rities before  mentioned,  in  and  ahout  the  pre- 
mises, as  fully  and  absolutely  as  such  of  the 
said  last  mentioned  commissioners,  which  shall 
so  happen  to  be  absent,  should  or  might  /do 
by  virtue  of  these  our  Letters  Patents,  or  any 
thing  therein  contained,  in  case  he  or  they 
were  personally  present:  in  witness  whereof 
we  have  causea  these  our  Letters  to  be  made 
Patents  :  Witness  Ourself  at  Westminster,  the 
55th  of  March,  in  the  thirteenth  year  of  our 
reign.    (Per  ipsum  Regera.)  %   Bark  £  a.1' 

The  bishop  of  London**  lodgings  in  the  Savoy 
was  appointed  for  the  place  of  meeting ;  when 
the  parties  appeared,  the  bishop  of  Loudon  ac- 
quainted the  Presbyterian  ministers,  that  them- 
selves and  not  the  bishops,  had  requested  the 
Conference  for  making  alterations  in  the  Litur- 
gy: That  therefore  nothing  was  to  be  done  till 
they  had  delivered  their  Exceptions  in  writing, 
together  with  the  additional  forms  and  altera- 
tions which  they  desired.* 

The  Exceptions  were  accordingly  drawn  up 
^        ■  ■  .... 

,  •  "  When  the  commissioners  were  assem- 
bled the  first  time,  April  15,  the  Archbishop  of 
York  stood  up  and  snid,  he  knew  but  little  of 
the  business  they  were  met  about,  and  therefore 
referred  it  to  Dr,  Sheldon,  Bishop  of  London, 
who  gave  it  as  his  opinion,  thai  the  Presbyte- 
rians having  desired  this  conference,  they,  the 
Bishops,  should  neither  sny  nor  do  any  thing 
till  the  others  had  brought  in  all  their  exceptions 
and  complaints  against  the  Liturgy  in  writing 
with  their  additional  forms  and  amendments. 
The  Presbyterians  humbly  moved  for  a  Con- 
ference according  to  the  words  of  the  commis- 
sion, but  the  Bishop  of  London  insisting  pe- 
remptorily upon  his  own  method,  the  others 
consented  to  bring  in  their  Exceptions  at  one 
time  and  their  Additions  at  another.  For  this 
purpose  Bishop  Reynolds,  Dr.  Wallis,  and  the 
rest  of  the  Presbyterian  party,  met  from  day  to 
day  to  collect  their  Exceptions ;  but  the  Addi- 
tions or  drawing  up  a  new  Form,  was  intrusted 
with  Mr. Baxter  alone. '  Bishop  Sheldon  saw  well 
'  enough/  says  Burnet,  *  what  the  effect  would 
'  be  of  obliging  them  to  make  all  their  demands 
'  at  once,  that  the  number  would  raise  a  mighty 
1  outcry  against  them  as  a  people  that  could 
*  never  be  satisfied.'  On  the  other  band  the 
Presbyterians  were  divided  in  their  sentiments; 
.tome  were  for  insisting  only  on  a  few  important 


things,  reckoning  that  if  they  were  gained,  and 
by  Dr.  Renold*,  Dr.  Wallis,  Dr.  Bates,  Dr. 
Jacomb,  Mr.  Calamy,  Mr.  Newcomen,   Mr. 

Clerk,  and  others. 

In  this  Paper  laid  before  the  bishop*,"  they 
move,  that  the  prayers  and  other  materials  of 
the  liturgy,might  not  be  clogged  with  any  tiling 
that  was  doubtful  or  questioned  among  pious, 
learned  and  orthodox  persons. 

"  1.  That  the  imposing  things  of  doubtful 
disputation  as  terms  of  communion,  had  in  all 
ages  been  the  ground  of  schism  and  separation: 
and  for  this  they  cite  the  authority  of  Mr. 
Hales. 

"  g.  That  as  the  English  reformers  at  first 
out  of  their  great  wUdom,  formed  the  liturgy 
in  such  a  manner  as  was  most  likely  to  ^aiu 
upon  the  Papists,  by  varying  as  little  as  might 
be  from  the  offices  anciently  received ;  so  ac- 
cording to  the  same  rule  of  prudence,  and  cha- 
rity, they  desired  the  liturgy  might  be  so  com- 
posed as  might  best  reconcile  it  to  those  Pro- 
testants who  are  agreed  in  the  substantial  points 
of  religion. 

"  3.  To  proceed,  they  would  have  the  repe- 
titious and  responsals  of  the  parish-clerk  and 
people,  and  the  alternate  reading  of  the  psalms 
and  hymns,  omitted.  They  pretend  this  custom 
raised  a  confused  noise  in  the  congregation, 
and  made  what  was  read,  less  intelligible. 
They  argue  farther,  that  the  minister  ought  to 
be  the  people's  mouth  in  all  public  services  : 
and  that  by  the  Holy  Scriptures,  the  people's 
part  is  only  to  attend  with  reverential  silence, 
and  declare  their  cousent  in  the  close,  by  say- 
ing Amen. 

"  4.  For  this  reason  they  would  have  the 

tin  Union  followed,  it  might  be  easier  to  obtain 
other  things  afterwards.  But  the  majority,  by 
the  influence  of  Mr.  Baxter,  were  for  extending 
their  desires  to  the  utmost,  and  thought  them- 
selves bound  by  the  words  of  the  commission 
to  offer  every  thing  they  thought  might  conduce 
to  the  peace  of  the  church,  without  considering 
what  an  aspect  this  would  have  with  the  world, 
or  what  influence  their  numerous  demands 
might  have  upon  the  minds  of  those  who  were 
now  their  superiors  in  numbers  and  strength  ; 
hut  when  they  were  put  in  miud  that  the  king's 
commission  gave  them  no  power  to  alter  the  go- 
vernment of  the  church,  nor  to  insist  upon 
Archbishop  Usher's  model,  nor  so  much  as  to 
claim  the  concessions  of  his  majesty's  late  De- 
claration, they  were  quite  heartless ;  for  they 
now  saw  that  all  they  were  to  expect  was  a  few 
amendments  in  the  Liturgy  and  Common- 
Prayer  Book.  This  was  concluded  before-hand 
at  court,  and  nothing  more  intended  than  to 
drop*  the  Presbyterians  with  some  plausible 
decency."    4  Neal,  271. 

"  N.  B.  All  the  Papers  relating  to  the  Con* 
ference  at  the  Savoy  are  collected  in  a  Book 
intituled,  '  The  History  of  Non-Conformity, 
'  as  it  was  argued  and  stated  by  commissioners 
'  on  both  sides  appointed  by  his  majesty  king 
•  Charles  2,  in  1661.'  6vo.  edit.  2d.  17Q3. 
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a  10.  That  the  minister  may  not  be  enjoined 
to  read  any  part  of  the  liturgy  at  the  commu- 
nion table,  excepting  such  portions  which  pro- 
perly belong  to  the  Lord's  Supper :  And  at  such 
times  only,  when  the  Holy  Sacrameut  is  admi- 
nistered. 

"11.  That  whereas  the  word  minister,  and 
not  priest  or  curate,  stands  in  the  rubric  for 
the  absolution,  and  divers  other  places :  It  is 
requested  this  usage  may  be  continued  throngh 
the  whole  book:  And  that  the  Lord's  Day 
may  be  inserted  instead  of  Sundny. 

"  12.  And  in  regard  singing  of  psalms  is  a 
considerable  part  of  public  worship ;  they  de- 
sire the  version  set  forth  and  allowed  to  he 
sung  in  churches,  may  be  mended;  or  that 
they  may  have  leave  to  make  use  of  a  more 
correct  translation. 

"  13.  That  all  obsolete  terms  and  expres- 
sions in  language  worn  out,  may  be  altered  to 
words  of  common  use.  This  is  repeating  part 
of  their  Eighth  Objection.  Their  instances 
are  *  Aread'  used  in  the  gospel  for  Monday  and 
Wednesday  before  Easter.  '  And  then  opened 
he  their  wits/ in  the  gospel  for  Easter  Tuesday. 

"  14.  That  no  portions  of  the  Old  Testa- 
ment, or  of  the  Acts  of  the  Apostles,  be  called 
epistles,  and  read  as  such. 

"  15.  That  the  phrase  in  several  offices 
which  presumes  all  persons  within  the  commu- 
nion of  the  church,  regenerated,  converted, 
and  in  an  actual  state  of  grace,  may  be  re- 
formed •  For  considering  the  want  of  ecclesi- 
astical discipline,  confessed  in  the  Comiqi na- 
tion, such  a  supposition  is  more  than  the  ut- 
most charity  can  admit. 

"  16.  That  the  petitions  in  the  prayers  might 
have  a  more  orderly  connection,  and  the  forms 
carried  on  to  a  more  competent  length :  That 
this  method  would  be  more  to  edification,  and* 
gain  fartlier  upon  the  people's  esteem. 

"  Under  this  head,  they  are  somewhat  more 
particular : 

M  And  first,  They  charge  the  collects  with 
being  generally  too  short,  many  of  them  con- 
sisting but  of  one,  or  at  most,  but  of  two  sen- 
tences of  petition.  That  they  a. re  generally 
prefaced  with  a  repeated  mention  of  the  name 
and  attributes  of  Uod,and  presently  concluded 
with  the  name  and  merits  of  Christ.  That  by 
this  disposition  of  the  service,  many  unneces** 
sary  breaks  are  occasioned  :  And  that  when 
many  petitions  are  to  be  offered  at  the  same 
time,  these  interruptions  are  neither  agreeable 
to  scriptural  examples,  nor  suited  to  thegrarity 
of  that  holy  dutv. 

"Secondly,  ^They  object  the  prefaces  of 
many  collects  have  no  clear  and  direct  refer- 
ence to  the  following  petitions.  That  the  pe- 
titions are  put  together  without  due  order  or 
natural  connection,  and  falling  short,  instead 
of^  being  suitable  to  the  occasions  for  which 
they  are  used,  seem  to  have  been  the  effect  of 
chance  and  inadvertency.  It  is  therefore  de- 
sired, that  instead  of  those  discontinued  col- 
lects there  may  be  one  methodical  and  entire 
form  of  prayer  composed  out  of  many  of  them* 


divided  petitions  in  the  litany  thrown  into  one 
solemn  prayer,  to  be  pronounced  by  the  mini- 
sters. 
,  **  5.  That  nothing  might  remain  in  the  litur- 
gy, which  seems  to  countenance  the  observa- 
tion of  Lent,  as  a  religious  fast :  That  the  ex- 
ample of  our  Saviour's  fasting  forty  days  and 
forty  nights,  was  Above  human  strength,  and 
never  designed  for  imitation.  To  corroborate 
this  reasoning,  they  take  notice,  that  by  an  act 
of  parliament  made  the  5th  of  Elizabeth,  ab- 
stinence from  flesh  is  prohibited,  upon  the 
score  of  religion,  and  only  recommended  for 
politic  considerations. 

"  6\  That  the  religious  observation  of  Snints- 
days,  together  with  their  Vigils,  may  be  laid 
aside.  And  that  if  any  of  them  ore  coutinued, 
they  may  be  called  Festivals,  and  not  Holy- 
da  vs,  that  they  may  not  be  made  equal  with 
the  Lord's-day,  nor  have  any  peculiar  service 
appointed,  nor  the  people  obliged  wholly  to 
forbear  working :  and  that  such  names  in  the 
Calender  which  are  not  inserted  in  the  first  and 
-second  books  of  king  Edward  the  6th,  may  be 
left  out. 

M  7.  That  rhe  gift  of  prayer  being  one  spe- 
cial qualification  for  the  ministry,  they  desire 
the  liturgy  may  not  be  so  strictly  imposed,  as 
totally  to  exclude  the  exercise  of  that  faculty  in 
any  part  of  public  worship :  and  that  in  con- 
sequence of  this,  it  may  be  left  to  the  discre- 
tion of  the  minister  to  omit  part  of  the  stated 
service,  as  occasion  shall  require.  And  this 
liberty,  they  pretend,  was  allowed  by  the  first 
Common-Prayer- Book  of  Edward  the  sixth. 

"  8.  That  in  regard  of  the  many  defects  ob- 
served in  the  Version  of  the  Scriptures,  used 
in  the  liturgy,  they  move  these  mis-perfor- 
mances may  be  struck  out,  and  the  new  trans* 
hbon  allowed  by  authority,  substituted  instead 
of  the  former.  That  the  Version  in  the  liturgy 
is  either  obsolete  in  language,  or  mistaken  in 
senses  they  endeavour  to  prove  from  the  follow- 
ing instances.  In  the  epistle  for  the  first  Sun- 
day after  Epiphany,  Bom.  19.  1,  it  is  read,  Be 
ye  changed  in  your  shape:  and  the  epistle  for  the 
funday  next  before  Easter,  Phil.  9.  5.  Our 
Saviour  is  said  to  be  found  in  his  apparel  as  a 
man :  and  in  the  epistle  for  the  fourth  Sunday 
in  Lent,  GalaL  4.  the  old  Version  runs,  Mount 
Smarts  Agar  in  Arabia,  and  borders  upon  the 
city,  which  is  now  called  Jerusalem :  the  epis- 
tle for  St  Matthew's  day,  3  Cor.  4.  they  trans- 
late, We  go  not  out  of  kind.  The  gospel  for 
the  second  Sunday  after  Epiphany,  John  2.  it  is 
translated,  When  men  be  drunk.  The  gospel 
for  the  first  Sunday  in  Lent,  taken  out  of  the 
11th  of  St.  Luke,  it  is  turned,  One  house  does 
foil  upon  another.  And  lastly,  the  gospel  for  the 
Annunciation,  taken  out  of  the  1st  or  St.  Luke. 
This  is  the  first  month  which  is  called  barren. 

"  9.  That  the  canonical  scriptures  contain- 
ing all  things  necessary  to  salvation,  they  de- 
sire the  Apocryphal  books  may  not  he  read  : 
these  writings  having  no  unquestionable  autho- 
rity for  recousmeuding  matters  either  of  belief, 
er  practice. 
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"  17.  They  observe  the  public  liturgy  of  a 
cblirch  ought  to  comprehend  the  sum  of  nil 
such  sins  as  are  ordinarily  to  be  confessed  ia 
prayer;  And  take  in  such  petitions  and  thanks- 
givings as  are  commouly  to  be  put  up  by  the 
church :  And  that  the  Catechisms,  or  public 
systems  of  doctrine,  should  contain  a  brief  ab- 
stract of  all  such  doctrines  as  are  necessary  to 
lie  believed  j  And  the  points  should  be  set 
down  in  a  clear,  explicit  manner.  And  here 
they  pretend  the  liturgy  is  defective  as  to  all 
these  matters. 

,  "  1.  Say  they,  there  is  no  preparatory 
prayer,  in  the  beginning  of  the  service,  for 
God's  assistance  and  acceptance;  and  yet 
many  collects  in  the  middle  of  the  worship, 
have  little  or  nothing  else. 

"  2.  The  Confession,  as  these  ministers  con- 
tinue, is  very  defective :  Original  sin  is  not 
clearly  expressed,  nor  the  number  of  actual 
sins  with  their  aggravations  sufficiently  en- 
larged on.  That  tbe  form  goes  too  much  opon 
generals  :  Whereas  confession  teing  an  exer- 
cise of  repentance,  ought  to  be  more  particular. 

"  3.  Tliey  complain  of  a  great  defect  in  tbe 
forms  ofpublic  thanksgiving.    And, 

"  4.  They  object  the  whole  body  of  the 
Common  Prayer  is  top  much  wrapt  up  in  ge- 
nerals :  As,  (  To  be  kept  from  all  evil,  from  all 
'  enemies,  from  all  adversity,  that  we  may  do 
*  God's  will,'  &c.  without  dilating  upon  tbe 
particulars  included. 

"  5.  They  pretend  the  Catechism  is  defec- 
tive in  many  necessary  doctrines,  and  that 
some  of  the  essentials  of  Christianity  are  not 
mentioned,  unless  in  the  creed. 

"  18.  They  alledge  the  Liturgy  enjoins  the 
tfte  of  several  ceremonies,  which  from  the 
lime  of  the  first  reformation  have  been  judged 
unwarrantable  by  divers  learned  and  pious  men. 

"  The  impositions  complained  of  are,  First, 
The  enjoining  the  use  of  the  surplice.  Second- 
ly, That  none  may  baptise  or  be  baptised, 
without  the  transient  image  of  the  cross,  which 
has  at  least,  they  say,  the  appearance  of  a  sacra- 
ment of  human  institution.  Thirdly,  The  en- 
joining the  posture  of  kneeling  at  receiving  the 
Lord's  Supper.  And  here  they  cite  the  autho- 
rity of  our  Saviour  and  his  Apostles  for  a  diffe- 
rent gesture :  And  that  the  Church  of  England 
contradicts  the  practice  of  tbe  Catholic  Church 
for  several  ages,  and  runs  counter  to  the  ca- 
nons of  the  most  venerable  synods.  And  last- 
ly, that  the  weight  of  these  impositions  are 
still  made  more  hurthensome  by  the  canons 
requiring  the  clergy  to  subscribe  their  lawful- 
ness." 

To  these  Exceptions  the  Commissioners 
who  represented  the  Church  of  England  re- 
turned an  Answer ;  part  of  which  shall  be  laid 
before  the  reader. 

"  1.  The  Presbyterian  ministers  objected  the 
Liturgy  bad  all  ajong  given  dissatisfaction  to 
several  persons  o(  piety  and  learning;  to  this 
the  episcopal  divines  returned,  That  the  pas- 
sages complained  of  in  tbe  Liturgy  ought  to  be 


evidently  proved  unlawful,  before  any  altera*- 
ti<  ns  can  be  demanded.  That  it  is  no  argu- 
ment to  say  a  great  many  pious  persons  scruple 
the  ose  of  it,  unless  it  €*n  clearly  be  made  out 
the  Liturgy  lias  given  just  ground  for  such  scru- 
ples. For  otheiwise,  if  the  bare  pretence  of 
scruples  is  a  sufficient  plea  to  discharge  u« 
from  obedience,  all  law  and  order  can  signify 
nothing.  To  this  they  ad  J,  that  if  the  Liturgy 
bhould  be  altered  as  tiie  Ministers'  Paper  re- 
quires, the  generality  of  the  soberest  and  best 
members  of  the  Church  of  England,  would  have 
just  cause  of  disgust.  For  thai  such  an  altera- 
tion would  imply  a  concession,  that  this  Litur- 
gy was  an  intolerable  burthen  upes  tender 
consciences,  and  a  usage  plainly  superstitious  : 
For  these  are  the  pretences  suggested  for  an 
alteration.  Now  the  granting  all  this,  must 
infer  the  justifying  those  who  have  separated' 
from  it,  and  the  condemning  all  those  who  have 
adhered  to  it,  with  the  hazard  and  lose  of  lives 
and  fortunes.  After  this  introduction,  they 
proceed  to  give  an  answer  to  the  first  general 
j>roposal,,aad  affirm,  that  the  English  reformers 
had  been  careful  to  put  nothing  into  the  Utur- 

Sr,  but  what  is  either  evidently  tbe  word  of 
od,  or  has  been  generally  received  by  tbe 
Carliolic  Church.  To  the  next  proposal  they 
answer,  that  great  care  must  be  taken  to  sop- 
press  private  conception  of  prayer,  both  be- 
fore and  after  sermon  :  That  otherwise  private 
opinions  will  be  brought  into  pulpit-prayers. 
For  what  else  can  be  expected,  if  private  per- 
sons may  have  the  liberty  of  making  public  de> 
vol  ions? 

"  To  that  part  of  the  proposal  that  prayers 
may  consist  of  nothing  doubtful  or  questioned 
by  pious,  learned,  and  orthodox,  persons :  The 
episcopal  divines  reply,  That  since  it  is  not  de- 
nned and  asccrtaiued  who  tliose  orthodox  per- 
sons are,  they  must  either  take  all  those  for 
orthodox  persons  who  have  the  assurance  to 
affirm  themselves  such :  And  if  so,  the  demand 
is  unreasonable.  For  some  who  deny  the  divi- 
nity of  the  Son  of  God,  will  stile  themselves 
orthodox,  and  yet  there  is  no  reason  we  should 
part  with  an  article  of  oar  creed  for  their  satis- 
faction. Besides,  the  proposal  requires  an  im- 
possibility. For  there  never  was»  nor  ever  will 
be,  any  prayers  couched  in  such  a  manner,  as 
not  to  be  questioned  by  some  people  who  call 
themselves  pious,  learned  and  oithodox.  But 
if  by  orthodox  is  meant  only  those  who  adhere 
to  scripture,  and  the  Catholic  consent  of  anti- 
quity, they  are  not  of  opinion  that  any  part  of 
tite  English  Liturgy  has  been  questioned  by 
such. 

"  To  the  general  objection  of  the  English 
service  being  loaded  with  church -pomp,  ima- 
gery, many  superfluities,  and  reviving  obsolete 
customs :  To  this  they  answer,  That  if  these 
generals  are  intended  to  be  applied  to  the  Li- 
turgy, they  are  grots  calumnies,  and  a  contra- 
diction to  the  confession  of  these  very  Minis* 
ters  in  the  latter  part  q(  their  Exceptions.  But 
if  no  application  is  intended,  they  are  foreign 
to  ttie  purpose,  and  therefore  it  had  been  more 
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prudence  and  candour  not  to  hare  mentioned 

To  to  on  with  the  Church  Commissioners, 
who  Deed  not  be  mentioned  at  every  Article. 

*  It  was  the  wisdom  of  our  Reformers,  say 
tney,  to  draw  op  such  a  Liturgy  as  neither  Ro- 
lsanists  nor  Protestants  could  justly  except 
against :  And  therefore,  as  the  first  never 
charged  it  with  any  positive  errors,  bat  pnly 
witn  the  want  of  something  they  conceived  ne- 
cessary, so  was  it  never  found  rouk  with  by 
Chose  properly  distinguished  by  the  name  of 
Protestants;  that  is,  those  of  the  Augustan 
Confession.  And  as  for  others  who  have 
brought  the  chorch  service  into  dislike  with 
some  people ;  this  practice  of  their's  has  been 
their  fault  and  their  sin:  So  that  to  urge  the 
present  state  of  affairs  as  an  argument  why  the 
look  should  be  altered,  is  by  no  means  reason- 
able. To  do  this  would  be  to  gratify  these 
men  in  an  error,  and  make  their  own  unwar- 
rantable conduct  an  ad  vantage  to  them. 

"  The  third  and  fourth  Proposals  may  go  to- 
gether;  the  demand  in  both  being  against  re- 
sponses and  alternate  readings  in  hymns, 
psalms,  &c.  And  that  upon  such  a  motive  as 
really  rather  proves  the  necessity  of  continuing 
them  in  their  present  condition.  They  would 
take  these  usages  away,  because  they  do  not 
edify :  Now  for  this  very  reason:,  they  ought  to 
be  kept  on.  For  that  they  do  edify,  is  plain, 
if  not  by  informing  our  understandings,  (the 
prayers  atid  hymns  being  never  made  for  a  Ca- 
techism) yet  "by  quickening,  keeping  up,  and 
uniting  our  devotion,  which  is  apt  to  sleep  or 
grow  languid,  in  a  long  continued  prayer.  Our 
edification  therefore  is  best  consulted  by  being 
Called  of i  and  awakened  by  frequent  Ameps  : 
by  being  excited  by  mutual  exultations,  peti- 
tions and  holy  emulations,  which  of  us  shall  go 
farthest  in  shewing  Ins  jown  zeal  for  the  glory 
of  God,  or  contribute  most  to  that  of  others. 
For  this  purpose  alternate  reading,  repetitions 
and  responses,  are  far  more  serviceable  than  a 
long  tedious  prayer.  Nor  is  this  our  opinion 
only,  but  the  judgment  of  former  ages,  as  ap- 
pears by  the  practice  of  the  Jewish  and  ancient 
Christian  churches. 

"  But  these  Demandants  object,  this  custom 
clashes  with  the  Scripture  :  That  these  inspired 
writings  declare  the  minister's  being  appointed 
for  the  congregation  in  public  prayers  :  That 
the  people's  part  is  only  to  aitend  with  silence, 
aud  signify  their  assent  by  saying  Amen.  Now 
it  the^e  gentlemen  mean,  that  the  people  in 
public  services  must  only  say  the  word  Amen, 
they  have  no  text  to  prove  their  assertion.  Be- 
sides, they  themselves  practise  the  direct  con- 
trary in  one  of  their  principal  parts  of  worship  : 
We  mean  their  singing  of  psalms,  where  the 
people  have  as  great  a  part  as  the  minister. 
Now  if  this  may  be  done  in  Hopkins's,  why  not 
io  David's  Psalms?  If  in  metre,  why  tiot  in 
prose?  If  in  a  Psalm,  why  not  in  a  Litany  ? 

**  Fartiter,  it  is  desired  that  nothing  should  be 
in  the  Liturgy  which  so  much  as  seems  to  coun- 
tenance the  observation  of  Lent,  as  a  religious 

YOL.  YJ» 


fast:  This  is  requested  as  an  expedient  for 
peace,  and  is  in  effect  to  desire  our  church 
may  shew  herself  contentious  for  the  aake  of 
peace,  and  divide  from  the  Catholic  Churchy 
that  we  may  correspond  the  closer  at  home, 
and  live  at  unity  among  ourselves.  But,  St. 
Paul  reckons  those  contentious,  who  oppose 
the  custom  of  die  charclies  of  God.  Now 
that  the  religious  observation  of  Lent  was  Si 
custom  of  the  churches  of  God,  appears  by  the 
testimonies  of  the  Fathers.  This  demand 
therefore  has  no  tendency  to  peace,  but  dis- 
sention.  And  here  the  fasting  forty  days  may- 
be practised  in  imitation  of  our  Saviour,  not- 
withs&nding  what  is  objected  to  the  contrary. 
For  though  we  cannot  reach  up  to  his  divinity, 
follow  him  passHms  equU,  and  abstain  wholly 
from  meat  for  so  long  a  time,  yet  we  may  fast 
forty  days  together,  either  as  Cornelius  did,  till 
three  o'clock  in  the  afternoon,  or  till  noon,  aft 
St.  Peter  did,  or  at  least  we  may  come  op  to 
Daniel's  fast,  and  forbear  entertaining  our  pa- 
rate  :  And  thus  far,  without  question,  it  is  pos- 
sible for  us  to  imitate  our  Lord.  Nor  does 
the  act  of  parliament*  6  Elii.  forbid,  fasting  in 
this  manner,  or  upon  the  view  abovemention* 
ed  :  We  dare  not  suppose  the  parliament  had 
any  intention  to  prohibit  a  custom  commanded 
by  the  Church  of  Christ.  Neither  does  the 
act  determine  any  thing  about  a  Lenten  fast, 
but  only  provides  for  the  increase  of  the  navy, 
and  encouraging  the  fishery  upon  that  score. 
Besides,  we  must  not  interpret  one  statute  so> 
as  to  make  it  clash  with  another.  Now  the  1st 
of  Eliz.  cap.  2,  still  in  force,  confirms  the) 
whole  Liturgy,  and  by  consequence  the  reli- 
gious keeping  of  Lent :  aud  this  with  a  severe 
penalty  upon  all  those  who.  speak  in  deroga- 
tion of  any  part  of  the  Common-Prayer.  And 
therefore  that  other  act  of  5  Eliz.  cap.  B,  must 
not  be  interpreted  to  a  counter  sense,  and  as) 
if  it  prohibited  the  religious  keeping  of  Lent. 

"  The  observing  Saints-Days  is  not  enjoined 
as  of  divine,  but  of  ecclesiastical  institution : 
that  therefore  it  is  not  necessary  they  should 
have  any  particular  appointment  in  Scripture t 
their  being  useful  for  the  promoting  piety,  and 
serviceable  to  the  general  end  recommended 
in  holy  writ,  is  sufficient  for  this  purpose. 
That  the  observation  of  these  solemnities  was 
a  primitive  custom,  appears  by  the  Rituals  and 
Liturgies,  by  the  consentient  testimony  of  an- 
tiquity, and  by  the  ancient  Translations  of  the 
Bible  :  for  instance,  by  the  Svriac  and  Ethio- 
pic  versions,  where  the  lessons  appointed  for 
noly  days,  are  particularly  marked.  Now  the 
former  of  these  Translations  comes  near  the 
apostolic  age.  Farther,  our  Saviour  himself 
kept  the  feast  of  the  Dedication,  which  was  a 
solemnity  of  the  church's  institution.  And 
the  chief  business  of  these  days,  being  not  for 
feasting,  not  fpr  entertainment  and  diversion, 
bnt  the  eiercise  of  holy  duties,  they  are  more 
properly  called  holv  days  than  festivals :  and 
though  they  are  all  of  a  resembling  nature, 
it  cannot  be  inferred  they  all  require  an  equal 
regard.    As  for  the  people,  they  may  be  in* 
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dalged  working  after  evening  service,  if  autho- 
rity shall  think  fit.  The  other  names  excepted 
against,  stand  in  the  Kalendar,  not  that  they 
should  be  kept  as  holy  days,  but  upon  the  score 
of  their  being  useful  for  preserving  the  memo- 
ries of  some  e  mi  neat  persons  :  they  are  like- 
wise serviceable  f»r  leases,  law-days,  &c. 

"  Their  proposal  touching  the  gift  of  prayer, 
makes  the  Liturgy,  in  effect,  wholly  insignifi- 
cant :  for  what  else  can  be  the  consequence, 
if  every  minister  may  pot  in,  and  leave  out1  at 
discretion?  As  for  the  gift,  or  rather  the 
spirit  of  prayer,  it  consists  in  the  inward  graces 
of  i  he  Holy  Spirit,  and  not  in  extemporary  ex- 
pressions :  such  unpremeditated  effusions  are 
only  the  effects  of  natural  parts,  of  a  voluble 
tongue  and  uncommon  assurance.  But  if 
there  is  any  such  gift  as  is  really  pretended, 
this  extraordinary  qualification  must  be  subject 
to  the  prophets  and  the  order  of  the  church. 

"  Considering  the  mischiefs  coming  by  im- 
pertinent, ridiculous,  and  sometimes  seditious, 
wicked  and  blasphemous  eipressions,  under 
pretence  of  giving  liberty  for  exercising  the 
gift  of  prayer ;  considering  the  honour  of  God 
is  so  highly  injured,  and  religion  suffers  so 
much  this  way,  it  is  reasonable  those  who 
desire  such  an  indulgence  in  public  devotions, 
.  should  first  give  the  church  security,  that  no 
private  opinions  should  be  pot  into  their  pray- 
ers :  ana  that  nothing  contrary  to  the  faith, 
shoujd  be  uttered  before  God,  or  offered  up  to 
him  in  the  church.  To  prevent  which  mis- 
chiefs, the  former  ages  knew  no  better  way 
than  forbidding  the  use  of  any  prayers  in  public, 
.  excepting  such  as  were  prescribed  by  public 
authority* 

"  The  Presbyterians  objections  against  the 
obsolete  language,  and  mistaken  sense  in  the 
Translation  u*ed  in  the  Liturgy,  are  all  true, 
and  all  amended. 

"  The  Church  Commissioners  proceed  to 
consider  their  Exceptions  against  reading  Apo- 
cbryphal  lessons  in  the  church.  And  here  they 
observe,  the*  Presbyterians  demand  an  altera- 
tion upon  such  grounds  as  would  exclude  all 
Sermons  «s  well  as  the  Apocrypha.  Their  ar- 
gument is,  the  ho!y  Scriptures  contain  all 
things  necessary  with  reference  both  to  helief 
and  practice.  This  plea  is  returned  upon  them 
with  a  dilemma:  if  the  inspired  writings,  say 
the  Church-Commissioners,  are  so  compre- 
hensive, to  what  purpose  are  there  so  ma  ay 
•unnecessary  Sermons  ?  Why  have  we  any  thing 
more  than-  the  reading  of  Holy  Scriptures? 
But  if  notwithstanding  the  sufficiency  of  the 
Old  and  New  Testament,  Sermons  are  neces- 
sary, there  is  no-  reason  why  these  Apocryphal 
chapters  should  not  be  reckoned  equally  use- 
ful :  for  most  of  them  deliver  excellent  dis- 
courses and  precepts  of  morality  :  and  it  is 
much  to  be  wished  the  sermons  of  these  minis- 
ters were  no  worse :  if  they  are  afraid  these 
books  may  by  this  regard  come  up  to  an  equal 
authority  with  the  Canon  ;  the  church  has  se- 
cured them  against  this  apprehension,  by  call- 
ing them  Apocryphal :   now  it  it  tut  church's 


testimony  which  teaches  as  to  make  this  dis- 
tinction. And  lastly,  to  leave  oat  these  Apo- 
cryphal, lessons,  were  to  cross  upon  the  practice 
of  former  ages. 

"  That  the  minister  should  not  read  the 
communion  service  at  the  communion-table, 
is  not  reasonable  to  demand,  since  it  was  the 
practice  of  all  the  Primitive  Church  :  and  if 
we  do  not  govern  ourselves  by  that  golden 
rule  of  the  Council  of  Nice,  "  Let  ancient  cus- 
toms be  continued/'  unless  reason  plainly  re- 
quires the  contrary,  we  shall  give  offence  to 
sober  Christians  by  a  causeless  departure  from 
Catholic  usage,  and  put  a  greater  advantage  in 
the  hands  of  our  adversaries,  than  it  is  to  be 
hoped  our  brethren  the  Dissenters  would  wil- 
lingly allow.  As  for  the  priest's  standing  at 
the  (Communion-table,  it  seems  an  invitation 
to  the  holy  Sacrament,  and  reminds  us  that  it 
is  the  duty  of  some  of  us  at  least,  to  receive 
every  Sunday  :  and  though  we  happen  to  neg- 
lect our  duty,  it  is  fit  the  church  should  suggest 
recollection,  and  keep  her  standing. 

"  It  is  not  reasonable  tlie  word  Minister 
should  only  be  used  in  the  Common-Prayer  : 
for  since  some  parts  of  the  Liturgy  may  be  per- 
formed by  a  deacon  and  others,  such  as  Abso- 
lution and  Consecration,  by  none  nnder  tbe 
order  of  a  Priest,  it  is  fit  some  such  word  as 
Priest  should  be  used  for  those^  offices  which 
are  appropriated  to  his  character:  the  term 
Minister  being  of  too  low  and  lax  a  significa- 
tion for  this  purpose.  The  word  Curate  like- 
wise signifies  those  who  are  entrusted  by  the 
bishop  with  the  cure  of  souls,  and  therefore 
very  fit  to  be  used.  Sunday  being  a  very  an- 
cient distinction  of  the  day  upon  which  our 
Saviour  rose  from  the  dead,  there  is  no  reason 
that  name  should  be  disused. 

"  Singing  of  Psalms  in  metre,  continue  the 
Church-Commissioners,  is  no  part  of  the  Li- 
turgy, and  by  consequence  no  part  of  our  com- 
mission. 

"  Iu  answer  to  the  15th  objection,  they  al- 
ledge,  that  the  church's  phrase  in  her  prayers, 
is  no  more  offensive  than  St.  Paul  s :  this 
apostle  in  his  epistles  to  the  Corinthians,  Gala- 
tians,  and  others,  calls  them  in  general  the 
Churches  of  God  sanctified  in  Christ  Jesus, 
and  Saints  by  their  vocation.  And  yet  amongst 
these,  there  were  many,  who  upon  the  score  of 
their  open  irregularities,  could  not  properly 
be  stiled  such:  however,  St.  Paul  denomi- 
nates the  whole  from  the  greater  part,  and 
puts  the  rest  in  mind  of  their  profession,  what 
they  have  undertaken  in  their  baptism,  and 
the  privileges  and  honourable  distinctions  to 
which  that  Saci  anient  has  give  n  them  a  title. 

"  As  to  the  connexion  of  the  parts  of  the 
Liturgy,  it  is  conformable  to  rhe  example  of 
die  Churches  of  God,  and  has  as  much  co- 
herence as  usually  occurs  in  many  petitions  of 
•the  same  Psalm'  And  the  method  of  these 
offices  they  mast  believe  to  be  admirable  and 
beyond  exception,  till  the  Presbyterians  can 
suggest  a  better,  which  h  not  yet  done. 

*••  I'lie  Collects,  by  their  brevity,  are  best 
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suited  to  devotion,  and  resemble  those  short, 
bat  prevalent  prayers  in  Scripture,  '  Lord  be 
merciful  to  me  a  sinner.9  *  Son  of  David  have 
mercy  on  us/    4  Lord  increase  our  faith.' 

After  tlits,  proceeding  to  the  remainder  of 
tbe  objection,  they  subjoin,  "  We  cannot  ima- 
gine why  the  repeated  name  and  mention  of 
tbe  attribute*  of  God,  should  not  be  most  ac- 
ceptable to  any  person  religiously  disposed ;  or 
bow  this  repetition  should  seem  any  burthen, 
since  David  magnified  one  attribute  of  God's 
mercy  six  and  twenty  times  together.  Nor 
can  we  conceive  why  the  name  and  merits  of 
Jesus  should  be  less  comfortable  to  us  than  to 
former  saints'  and  martyrs :  and  since  the  hopes 
of  obtaining  our  petitions  are  founded  upon 
tbe  attributes  of  God,  such  prefaces  of  prayers 
as  are  taken  from  the  divine  perfections,  are 
not  to  be  censured  as  unsuitable  and  casual, 
though  they  should  have  no  special  reference 
to  the  following  petitions." 

From  hence  they  advance  to  the  17th  ex* 
ception :  "  And  whereas  it  was  objected  there 
was  no  preparatory  prayer  in  our  Liturgy  for 
God's  assistance  or  acceptance,  they  answer, 
this  is  plain  misreporting  the  Common-Prayer. 
For  beside*  a  preparatory  exhortation,  there 
are  several  prayers  upon  the  beads  in  which  it 
is  pretended  they  are  deficient.  The  instances 
arc  these ;  *  Despise  not,  O  Lord,  humble  and 
eoaehte  hearts.'  '  That  those  things  may 
please  him  that  we  do  at  this  present.'  '  O 
Lord  open  our  lips,'  &c. 

"  As  to  the  Presbyterians  objection  against 
the  Church's  Confession  being  couched  in 
general  terms,  the  episcopal  divines  answer,  that 
this  is  rather  a  perfection,  than  a  disadvantage: 
that  the  offices  are  intended  for  common  use : 
that  general  services  would  cense  to  be  such, 
by  descending  to  particulars.  To  come  closer 
to  the  case  :  when  confession  of  sins  is  general, 
sil  persons  may  and  must  join  in  it,  considering 
ia  many  things  we  offend  all.  But  if  the  enu- 
meration of  sin  was  particular,  it  would  not  be 
so  well  suited  to  the  use  of  the  congregation  : 
for  it  may  well  be  supposed  to  happen,  that 
some  persons  may  by  God's  grace,  have  been 
preserved  from,  several  of  those  sins  recited  : 
and  therefore  by  confessing  themselves  guilty, 
they  would  lie  to  God  Almighty,  and  thus  stand 
ia  need  of  a  new  confession.  As  for  original 
sin,  they  conceive  it  sufficiently  acknowledged 
in  the  church's  confessing,  that  *  without  God's 
J  help,  our  frailty  cannot  but  fall ;  and  that  our 
'  mortal  nature  can  do  no  good  thing  without 


u  And  whereas  tbe  Presbyterians  complained 
of  the  want  of  stated  forms  for  several  public 
occasions  ;  tbe  Church-Commissioners-  answer, 
they  sure  not  conscious  of  any  such  defect : 
however,  if  any  such  thing  can  be  made  good, 
the  Church  will  provide  accordingly. 

*  The  Dissenters  complain,  the  Liturcy  goes 
tso  much  upon  generals,  in  their  applications 
far  God's  grace  and  protection,  and  instance 
ia  these  expressions  ;  *  That  we  may  do  God's 
wul;  that  we  may  be  kept   from  all   evil/ 


Now  these,  reply  the  Church-Commissioners, 
are  almost  the  very  terms  in  the  Lord's  Prayer. 
So  that  they  must  reform  that,  before  they  can 
pretend  to  mend  our  Liturgy  in  these  petitions." 

Tbe  principal  demand  of  the  Presbyterians, 
was,  "  That  those  which  impose  any  ceremo- 
nies, especially  the  surplice,  the  sign  of  the 
cross,  and  kneeling,  might  be  abrogated.  Their 
reasons  for  this  demand,  are  these. 

"  1.  It  is  doubtful,  as  the  Presbyterians 
argue,  whether  God  has  empowered  men  to 
impose  such  significant  signs.  For  though  they 
call  them  significant,  they  have  no  real  good- 
ness in  the  judgment  of  the  im posers  them- 
selves :  for  they  call  them  things  indifferent, 
and  therefore  they  cannot  fall  under  St.  Paul's 
rule  of  Omnia  decent *rt  neither  are  they  suit- 
able to  the  simplicity  of  gospe.1  worship. 

*u  S.  Because  it  is  a  violation  of  the  royalty 
of  Christ,  and  an  impeachment  of  his  laws  as 
insufficient.  Their,  other  two  reasons,  drawn 
from  their  being  scrupled  by  several  learned 
and  orthodox  men  ;  and  giving  occasion  to 
divisions  and  persecution,  have  been  mentioned 
already." 

The  Church- Commissioners,  before  they  an- 
swer particularly  to  these  reasons,  premise  some 
general  rules  for  supporting  their  following  dis- 
course. 

"  1.  They  observe,  that  God  has  not  only 
given  a  power,  but  likewise  commanded  the 
imposing  whatever  shall  be  truly  decent 'and 
becoming  his  public  service,  'lhat  after  St. 
Paul  had  laid  down  some  particular  rules  for 
praying,  thanksgiving,  prophesying,  &c.  he 
concludes  with  this  general  precept,  let  all 
things  be  done  l*wfu**f,  in  a  decent  manner : 
and  that  there  may  be  uniformity  in  these  cir- 
cumstances of  decency,  the  apostle  adds,  let 
there  be  a  rmfa,  a  rule,  or  Canon  for  'that 
purpose. 

"  2.  Superiors,  not  inferiors,  must  be  judges 
of  what  is  decent  and  convenient :  those  who 
have  authority  to  order  that  every  thing  be 
done  decently,  must  of  necessity  first  judge  of 
the  quality  of  things. 

"  3.  These  rules  for  decency  made  and  en- 
joined by  superiors,  ought  to  be  obeyed  by 
inferiors,  till  it  is  made  as  clear  that  they  are 
not  bound  to  obey  in  the  particular  case,  as  it 
is  evident  in  general,  that  it  is  their  duty  to 
obey  their  superiors  :  for  if  the  exemption 
from  obedience  is  less  clear  than  the  command 
to  obey,  it  must  be  sjn  not  to  obey. 

"  4.  Pretence  of  conscience  is  no  discharge 
from  obedience,  for  the  law,  as  long  as  it  con- 
tinues, binds  to  obedience  :  it  is  the  apostle's 
doctrine,  *  Ye  must  needs  be  subject.'  As  to 
the  pretence  of  a  tender  or  reluctant  conscience, 
this  plea  can  never  disable  the  law :  for  it  nei- 
ther takes  away  the  authority  of  the  legislator, 
nor  makes  the  matter  of  the  law  unlawful.  Be- 
sides, if  pretence  of  conscience  was  a  sufficient 
excuse  for  non-obedience,  laws  would  signify 
nothing;  for  every  body  might  pretend  this 
plea;  which  if  allowed,  anarchy  and  confusion 
must  inevitably  follow. 
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dulged  working  after  evening  service,  if  autho- 
rity shall  think  fit.  The  other  names  excepted 
agai n st,  stand  in  the  Kalendar,  not  that  they 
should  be  kept  as  holy  days,  but  upon  the  score 
of  their  being  useful  for  preserving  the  memo- 
ries of  some  eminent  persons  :  they  are  like 
wi>e  serviceable  for  leases,  law-days,  &c. 
•  "  Their  proposal  touching  the  gift  of  prayer, 
makes  the  Liturgy,  in  effect,  wholly  insignifi- 
cant :  for  what  else  can  be  the  consequence, 
if  every  minister  may  pot  in,  and.  leave  our  at 
discretion?  As  for  the  gift,  or  rather  the 
spirit  of  prayer,  it  consists  in  the  inward  graces 
of  the  Holy  Spirit,  and  not  in  extemporary  ex- 
pressions :  such  unpremeditated  effusions  are 
only  the  elTects  of  natural  parts,  of  a  voluble 
tongue  and  uncommon  assurance.  But  if 
there  is  any  such  gift  as  is  really  pretended, 
this  extraordinary  qualification  must  be  subject 
to  the  prophets  and  the  order  of  the  church. 

"  Considering  the  mischiefs  coming  by  im- 
pertinent, ridiculous,  and  sometimes  seditious, 
wicked  and  blasphemous  expressions,  under 
pretence  of  giving  liberty  for  exercising  the 
gift  of  prayer ;  considering  the  honour  of  God 
is  so  highly  injured,  and  religion  suffers  so 
much  this  way,  it  is  reasonable  those  who 
desire  such  an  indulgence  in  public  devotions, 
.  should  first  give  the  church  security,  that  no 
private  opinions  should  be  put  into  their  pray- 
ers :  and  that  nothing  contrary  to  the  faith, 
shou|d  be  uttered  before  God,  or  offered  up  to 
him  in  the  church.  To  prevent  which  mis- 
chiefs, the  former  ages  knew  no  better  way 
than  forbidding  the  use  of  any  prayers  in  public, 
.  excepting  such  as  were  prescribed  by  public 
authority. 

"  The  Presbyterians  objections  against  the 
obsolete  language,  and  mistaken  sense  in  the 
Translation  used  in  the  Liturgy,  are  all  true, 
and  all  amended. 

"  The  Church  Commissioners  proceed  to 
consider  their  Exceptions  against  reading  Apo- 
cbryphal  lessons  in  the  church.  Aiid  here  they 
observe,  tliQs  Presbyterians  demand  an  altera- 
tion upon  such  grounds  as  would  exclude  all 
Sermons  as  well  as  the  Apocrypha.  Their  ar- 
gument is,  the  h»!y  Scriptures,  contain  all 
things  necessary  with  reference  both  to  l>elief 
and  practice.  This  plea  is  returned  upon  them 
with  a  dilemma:  if  the  ipspired  writings,  say 
the  Church-Commissioners,  are  so  compre- 
hensive, to  what  purpose  are  there  so  maty 
•unnecessary  Sermons  ?  Why  have  we  any  thing 
more  than-  the  reading  of  Holy  Scriptures  ? 
But  if  notwithstanding  the  sufficiency  of  the 
Old  and  New  Testament,  Sermons  are  neces- 
sary, there  is  no*  reason  why  these  Apocryphal 
chapters  should  not  be  reckoned  equally  use- 
ful :  for  most  of  them  deliver  excellent  dis- 
courses and  precepts  of  morality  :  and  it  is 
much  to  be  wished  the  sermons  of  these  minis- 
ters were  no  worse :  if  they  are  afraid  these 
books  may  by  this  regard  come  up  to  an  equal 
authority  with  the  Canon  ;  the  church  has  se- 
cured them  against  this  apprehension,  by  call- 
ing them  Apocryphal :   now-  it  iff  the  church's 


testimony  which  teaches  us  to  make  this  dis- 
tinction. And  lastly,  to  leave  out  these  Apo- 
cryphal, lessons,  were  to  cross  upon  the  practice 
of  former  ages. 

"  That  the  minister  should  not  read  the 
communion  service  at  the  communion-table, 
is  not  reasonable  to  demand,  since  it  was  the 
practice  of  all  the  Primitive  Church  :  and  if 
we  do  not  govern  ourselves  by  that  golden 
rule  of  the  Council  of  Nice,  "  Let  ancient  cus- 
toms be  continued,"  unless  reason  plainly  re- 
quires the  contrary,  we  shall  give  offence  to 
sober  Christians  by  a  causeless  departure  from 
Catholic  usage,  and  put  a  greater  advantage  in 
the  hands  of  our  adversaries,  than  it  is  to  be 
hoped  our  brethren  the  Dissenters  would  wil- 
lingly allow.  As  for  the  priest's  standing  ac 
the  Communion-table,  it  seems  an  invitation 
to  the  holy  Sacrament,  and  reminds  us  that  it 
is  the  duty  of  some  of  ns  at  least,  to  receive 
every  Sunday  :  and  though  we  happen  to  neg- 
lect our  duty,  it  is  fit  the  church  should  suggest 
recollection,  and  keep  her  standing. 

"  It  is  not  reasonable  the  word  Minister 
should  only  be  used  in  the  Common-Prayer  : 
for  since  some  parts  of  the  Liturgy  may  be  per- 
formed by  a  deacon  and  others,'  such  as  Abso- 
lution and  Consecration,  by  none  under  the 
order  «f  a  Priest,  it  is  fit  some  such  word  as 
Priest  should  be  used  for  those^  offices  which 
are  appropriated  to  his  character:  the  term 
Minister  being  of  too  low  and  lax  a  significa- 
tion for  this  purpose.  The  word  Curate  like- 
wise signifies  those  who  are  entrusted  by  the 
bishop  with  the  cure  of  souls,  and  therefore 
very  fit  to  be  used.  Sunday  being  a  very  an- 
cient-distinction of  the  day  upon  which  our 
Saviour  rose  from  the  dead,  there  is  no  reason 
that' name  should  be  disused. 

"  Singing  of  Psalms  in  metre,  continue  the 
Church-Commissioners,  is  no  part  of  the  Li- 
turgy, and  by  consequence  no  part  of  our  com- 
mission. 

"  In  answer  to  the  15th  objection,  they  al- 
ledge,  that  the  church's  phrase  in  her  prayers, 
is  no  more  offensive  than  St.  Paul  s :  this 
apostle  in  his  epistles  to  the  Corinthians,  Gala- 
tians,  and  others,  calls  tbem  in  general  the 
Churches  of  God  sanctified  in  Christ  Jesus, 
and  Saints  by  their  vocation.  And  yet  amongst 
these,  there  were  many,  who  upon  the  score  of 
their  open  irregularities,  could  not  properly 
be  stiled  such:  however,  St.  Paul  denomi- 
nates the  whole  from  the  greater  part,  and 
puts  the  rest  in  mind  of  their  profession,  what 
they  have  undertaken  in  their  baptism,  and 
the  privileges  and  honourable  distinctions  to 
which  that  Sacrament  has  give  n  them  a  title. 

"  As  to  the  connexion  of  the  parts  of  the 
Liturgy,  it  is  conformable  to  the  example  of 
the  Churches  of  God,  and  has  as  much  co- 
herence as  usually  occurs  in  many  petitions  of 
■the  same  Psalm.  And  the  method  of  these 
offices  they  must  believe  to  he  admirable  and 
beyond  exception,  till  the  Presbyterians  can 
suggest  a  better,  which  is  not  yet  done. 

**  The  Collects,  by  their  brevity,  are  best 
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suited  to  devotion,  and  resemble  those  short, 
bat  prevalent  prayers  in  Scripture,  *  Lord  be 
merciful  to  me  a  sinner/  *  Son  of  David  have 
mercy  on  us.'  . '  Lord  increase  our  faith.' 

After  this,  proceeding  to  the  remainder  of 
the  objection,  they  subjoin,  "  We  cannot  ima- 
gine why  the  repeated  name  and  mention  of 
the  attributes  of  God,  should  not  be  most  ac- 
ceptable to  any  person  religiously  disposed ;  or 
how  this  repetition  should  seem  any  burthen, 
sioce  David  magnified  one  attribute  of  God's 
mercy  six  and  twenty  times  together.  Nor 
can  we  conceive  why  the  name  and  merits  of 
Jesus  should  be  less  comfortable  to  us  than  to 
former  saints'  and  martyrs :  and  since  the  hopes 
of  obtaining  our  petitions  are  founded  upon 
the  attributes  of  God,  such  prefaces  of  prayers 
as  are  taken  from  the  divine  perfections,  are 
not  to  be  censured  as  unsuitable  and  casual, 
though  they  should  have  no  special  reference 
to  the  following  petitions." 

From  hence  they  advance  to  the  17th  ex- 
ception :  "  And  whereas  it  was  objected  there 
was  no  preparatory  prayer  in  our  Liturgy  for 
God**  assistance  or  acceptance,  they  answer, 
this  is  plain  misreporting  the  Common-Prayer. 
For  besides  a  preparatory  exhortation,  there 
are  several  prayers  upon  the  beads  in  which  it 
is  pretended  they  are  deficient.  The  instances 
are  these ;  *  Despise  not,  O  Lord,  humble  and 
contrite  hearts.'  '  That  those  things  may 
please  him  that  we  do  at  this  present.'  '  (J 
Lord  open  our  lips/  &c. 

"  As  to  the  Presbyterians  objection  against 
the  Church's  Confession  being  couched  in 
general  terms,  the  episcopal  divines  answer,  that 
this  is  rather  a  perfection,  than  a  disadvantage: 
that  the  offices  are  intended  for  common  use : 
that  general  services  would  cease  to  be  such, 
by  descending  to  particulars.  To  come  closer 
to  the  case  :  when  confession  of  sins  is  general, 
all  persons  may  and  must  join  in  it,  considering 
ia  many  things  we  offend  all.  But  if  the  enu- 
meration of  sin  was  particular,  it  would  not  be 
so  well  suited  to  the  use  of  the  congregation  : 
for  it  may  well  be  supposed  to  happen,  that 
some  persons  may  by  God's  grace,  have  been 
preserved  from .  several  of  those  sins  recited  : 
and  therefore  by  confessing  themselves  guilty, 
tbey  would  lie  to  God  Almighty,  and  thus  stand 
in  need  of  a  new  confession.  As  for  original 
sin,  tbey  conceive  it  sufficiently  acknowledged 
in  the  church's  confessing,  that  *  without  God's 
J  help,  oar  frailty  cannot  but  fall ;  and  that  our 
4  mortal  nature  can  do  no  good  thing  without 
•  him.' 

M  And  whereas  the  Presbyterians  complained 
of  the  want  of  stated  forms  for  several  public 
occasions ;  the  Church-Commissioners  answer, 
they  are  not  conscious  of  any  such  defect : 
however,  if  any  such  thing  can  be  made  good, 
me  Church  will  provide  accordingly. 

44  The  Dissenters  complain,  the  liturgy  goes 
too  much  upon  generals,  in  their  applications 
f*  God's  grace  and  protection,  and  instance 
in  these  expressions ;  *  That  we  may  do  God's 
«iu;  that  we  may  be  kept   from  all   evil/ 


Now  these,  reply  the  Church-Commissioners, 
are  almost  the  very  terms  in  the  Lord's  Prayer. 
So  that  they  must  reform  that,  before  they  can 
pretend  to  mend  our  Liturgy  in  these  petitions." 

The  principal  demand  of  the  Presbyterians, 
was,  "That those  which  impose  any  ceremo- 
nies, especially  the  surplice,  the  sign  of  the 
cross,  and  kneeling,  might  be  abrogated.  Their 
reasons  for  this  demand,  are  these. 

"  1.  It  is  doubtful,  as  the  Presbyterians 
argue,  whether  God  has  empowered  men  to 
impose  such  significant  signs.  For  though  they 
call  them  significant,  they  have  no  real  good- 
ness in  the  judgment  of  the  imposers  them- 
selves »  for  they  call  them  things  indifferent, 
and  therefore  tbey  cannot  fall  under  St.  Paul's 
rule  of  Omnia  decent trt  neither  are  they  suit- 
able to  the  simplicity  of  gospej  worship. 
*"  3.  Because  it  is  a  violation  of  the  royalty 
of  Christ,  and  an  impeachment  of  his  laws  as 
insufficient.  Their,  other  t«  o  reasons,  drawn 
from  their  being  scrupled  by  several  learned 
and  orthodox  men  ;  and  giving  occasion  to 
divisions  and  persecution,  hare  been  mentioned 
already." 

The  Church- Commissioners,  before  they  an- 
swer particularly  to  these  reasons,  premise. some 
general  rules  for  supporting  their  iollowiug  dis- 
course. 

"  1.  They  observe,  that  God  has  not  only 
given  a  power,  but  likewise  commanded  the 
imposing  whatever  shall  be  truly  decent  and 
becoming  his  public  service.  *1  hat  after  St. 
Paul  had  laid  down  some  particular  rules  for 
praying,  thanksgiving,  prophesying,  &c.  he 
concludes  with  this  general  precept,  let  all 
things  be  ddne  l^nfum,  in  a  decent  manner: 
and  that  there  may  be  uniformity  in  these  cir- 
cumstances of  decency,  the  apostle  adds,  let 
there  he  a  ntfr,  a  rule,  or  canon  for  'that 
purpose. 

"  2.  Superiors,  not  inferiors,  must  be  judges 
of  what  is  decent  and  convenient :  those  who 
have  authority  to  order  that  every  thing  be 
done  decently,  most  of  necessity  first  judge  of 
the  quality  of  things. 

*•  3.  These  rules  for  decency  made  and  en- 
joined by  superiors,  ought  to  be  obeyed  by 
inferiors,  till  it  is  made  as  clear  that  they  are 
not  bound  to  obey  in  the  particular  case,  as  it 
is  evident  in  general,  that  it  is  their  duty  to 
obey  their  superiors  :  for  if  the  exemption 
from  obedience  is  less  clear  than  the  command 
to  obey,  it  must  be  sin  not  to  obey. 

"  4.  Pretence  of  conscience  is  no  discharge 
from  obedience,  for  the  law,  as  long  as  it  con- 
tinues, binds  to  obedience  :  it  is  the  apostle's  , 
doctrine, «  Ye  must  needs  be  subject.'  As  to 
the  pretence  of  a  tender  or  reluctant  conscience, 
this  plea  can  never  disable  the  law :  fur  it  nei- 
ther takes  away  the  authority  of  the  legislator, 
nor  makes  the  matter  of  the  law  unlawful.  Be- 
sides, if  pretence  of  conscience  was  a  sufficient 
excuse  for  non-obedience,  laws  would  signify 
nothing;  for  every  body  might  pretend  this 
plea;  which  if  allowed,  anarchy  and  confusion 
mutt  inevitably  follow. 


39]  STATE  TRIALS,  1$  Csaues  IL  1G61.— Cfrtfrwe  m  tfa  Stay, 


[40 


5.  "  Though  charity  moves  for  compassion, 
and  may  dispose  superiors  to  relieve  those  that 
are  really  over  scrupulous  and  perplexed;  yet  we 
must  not  break  God's  command  out  of  good  na- 
ture :  and  therefore  we  must  not  suffer  the  pub- 
lic service  to  be  indecently  or  disorderly  per- 
formed, for  the  ease  of  tender  consciences. 

"  Having  premised  this  general  answer,  the 
church  commissioners  proceed  to  argue  that 
those  things  which  they  call  indifferent,  because 
neither  expressly  commanded,  nor  forbidden  by 
God  Almighty,  have  something  of  natural  pro- 
portion, goodness  and  decency  in  them ;  and 
for  this  reason  they  are  imposed :  Thus  by  St. 
Paul's  rule,  and  many,  others  in  scripture,  au- 
thority is  given  to  governors,  to  impose  signs, 
which  certainty  are  never  the  worse,  because 
they  carry  a  signification  of  decency  and  re- 
gard. On  the  other  side,  if  the  church  should 
enjoin  the  use  of  ceremonies  which  were  wholly 
insignificant ;  such  an  exercise  of  power  might 
father  be  questioned. 

2.  "  To  make  such  laws  upon  the  score  of 
decency  is  no  violation  of  Christ's  royalty :  it  is 
only  exercising  a  branch  of  that  authority  grant- 
ed-to  his  church :  and  therefore  disobeying  such 
commands  of  superiors,  is  a  plain  opposition  to 
his  sovereignty.  Farther,  making  laws  for  the 
take  of  decency,  does  by  no  means  imply  a 
charge  of  insufficiency  upon  our  Saviour's  insti- 
tutions. For  it  is  evident  by  the  precepts  them- 
selves, that  our  Saviour  never  intended  to  de- 
termine every  minute  circumstance  of  time, 
place,  and  manner :  he  only  commanded  the 
substance  of  religious  duties  in  general,  and  di- 
rected to  the  right  ends  of  the  performance.  As 
to  other  matters,  our  Lord  left  every  man  to  the 
suggestions  of  reason  for  private  services ;  and 
appointed  governors  of  the  church' to  determine 
such  particularities  for  the  public.  Thus  for 
instance,  our  Saviour  commanded  prayers*  fasU 
ing,  &c.  But  time  and  place  for  these  duties 
are  undetermined.  Thus  by  parity  of  reason- 
ing, to  make  laws  for  regulating  the  points  of 
decency,  is  no  imputation  upon  his  economy ; 
tor  it  is  plain  it  was  not  his  design  to  state  these 
matters.  He  has  left  us  governors  for  this  pur- 
pose ;  their  commission  is  express  to  all  ima- 
ginable advantage:  '  As  my  Father  sent  me,  so 
*  send  I  you.  Obey  those  that  have  the  rule 
'  over  you/  He  has  likewise  told  us,  that  if  we 
will  not  bear  his  church,  we  must  be  reckoned 
BO  better  than  heathens  and  publicans. 

"  And  whereas  the  non-conformists  plead 
they  cannot  obey  the  commands  of  the  church 
for  fear  of  violating  the  precept,  which  forbids 
adding  to  the  word  of  God.  To  this  the  church 
commissioners  answer,  These  ministers  do  not 
well  consider,  that  it  is  no  addition  to  the  word 
of  God  to  command  things  for  order  and  de- 
cency, provided  they  are  not  enjoined  as  God's 
immediate  instructions,  but  only  as  regulations 
of  human  authority.  But  on  the  other  hand, 
to  affirm  that  superiors  are  n«»t  allowed  to  com 
mand  things  unforbidden  by  God  Almighty,  is 
"an  undeniable  addition  to  the  word  of  God. 
And  likewise  to  deny  eccJasjasJUcaloi  civil  go- 


vernors that  power  which  the  scriptures  have 
given  them,  is  diminishing  God's  word,  which  is 
no  less  forbidden  in  the  text  last  mentioned. 

"  And  supposing  some  people  continue  per* 
plexed,  and  under  scruples;,  the  church  may 
notwithstanding,  without  sin,  insist  upon  her 
commands  for  complying  with  decent  ceremo- 
nies. And  all  this  without  being  guilty  of  of- 
fending our  weak  brother;  for  here  the  scandaL 
is  taken,  and  not  given.  It  is  the  prejudice  and 
mistake  of  the  scrupulous  person  that  disturbs 
himself;  and  therefore  he  may  be  justly,  said  to 
lay  the  stumbling  block  in  his  own  way. 
.  "  Neither  will  the  case  of  St.  Paul's  not  eat- 
ing flesh  if  it  offended  his  brother,  do  any  ser- 
vice to  the  complainants.  For  here  it  must  be 
observed,  the  apostle  speaks  of  things  not  com- 
manded by  God  or  his  church ;  of  matter* 
which  had  nothing  of  decency  or  significance 
for  religious  purposes.  And  therefore  in  a  case 
thus  foreign  and  unrelated  to  divine  worship* 
St.  Paul  was  willing  to  resign  his  liberty,  rather 
than  offend  his  brother.  But  if  any  man  should 
venture  to  break  a  just  law  or  custom  of  the 
church,  the' apostle  marks  him  for  a  contentious* 
person. 

"That  these  ceremonies  have  occasioned 
many  divisions,  as  it  is  pretended,  is  no  more 
their  fault,  than  the  misunderstandings  between 
the  nearest  relations,  accidentally  consequent 
upon  the  preaching  of  the  Gospel,  can  be  iairl/ 
charged  on  the  Christian  religion. 

"  After  this  they  proceed  to  justify  the  usfli 
of  the  surplice  by  alledgiog,  that  both  reason 
and  experience  may  inform  us,  that  decency  in 
ornament  and  habit  strike  the  senses,  and  ex- 
cite reverence  and  regard :  upon  this  view  they 
are  made  use  of  in  the  equipage  of  princes,  and 
in  courts  of  justice.  And  why  then  should  the 
service  of  God  be  refused  this  common  ad  van-' 
tage  f  and  to  come  to  the  particular  case,  no 
habit  is  more  suitable  at  holy  ministrations 
than  white  linen :  It  is  an  emblem  of  purity 
and  beauty :  angels  have  appeared  in  this  dress, 
and  therefore  what  colour  can  be  more  proper 
for  those  whom  the  scripture  dignifies  with  that 
name?  and  that  this  liabit  was  anciently  used  in 
the  church,  we  may  learn  from  St.  Chryeostom. 

"  The  cross,  continue  these  episcopal  di- 
vines, was  always  used  in  the  church  in  immop* 
tali  tavQcro.  To  testify  therefore  our  commu- 
nion with  the  saints  of  former  ages,  as  our  creed 
teaches  us ;  and  to  signify  we  are  not  ashamed 
of  the  cross  of  Christ  .*  for  these  reasons  they 
conceive  it  proper  this  ceremony  should  be 
continued,  and  cannot  imagine  it  should  trouble 
the  conscience  of  any  person  that  desires  to  be 
satisfied. 

"  As  to  the  posture  of  kneeling,,  they  argoe 
it  best  becomes  the  solemnity  of  the  holy  En- 
rharist :  That  the  most  valuable  blessings  ought 
to  be  received  with  the  greatest  marks  of  reve- 
rence and  submission.  That  postures  of  tamv 
liaiity  are  not  acceptable  to  God  Almighty 
upon  so  solemn  an  occasion,  may  be  collected 
from  Malachi  i.  6>  8*  That  when  the  church 
used,  standing,  ather  pcayets,  the  manner  of.ns- 
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ad  as,  in  the  doctrinal  truths  of  the  reformed 
rcufioo,  aad  in  the  substantial  parts  of  divine 
rafaip,  humbly  desire, 

«Fim  that  we  inay  be  secured  of  those 
tluflf!  io  practice  of  wluch  we  seem  to  be  agreed 
ia principle;  as, 
*  1.  That  those  of  our  flocks  that  are  serious 
a  miners  of  their  salvation  may  not,  be  re- 
proachfully bandied  by  words  of  scorn  or  any 
iboswe  language,  but  may  be  encouraged  in 
their  duties  of  exortiog  and  provoking  one 
rather  in  their  'most  holy  faith,  and  of  fur- 
(beriagone  another  in  the  ways  of  eternal  life. 

"  2.  That  each  congregation  may  have  a 
lamed,  orthodox,  and  godly  pastor ;  that  the 
people  may  be  publicly  instructed  by  preaching 
ererj  Lords  day,  by  catechising,  by  frequent 
adaiaistring  the  Lord's  Supper  and  Baptism ; 
aad  that  effectual  provision  by  law  may  be 
Bade,  that  such  as  are  insufficient,  negligent,  or 
KamnioQ*,  may  not  officiate. 

"  3.  That  none  may  be  admitted  to  the 
lord)  Sapper  till  they  personally  own  their 
baptismal  covenant  by  a  credible  profession  of 
fcth  and  holiness,  not  contradicted  by  a  scan- 
dalous life.  That  to  such  only  Confirmation 
nuj  be  administered  ;  and  that  the  approba- 
tion of  the  pastor  to  whom  the  instructing 
those  under  bis  charge  doth  appertain,  may 
b  produced  before  any  person  receives  con- 
Snaatioii. 

"  4.  That  an  effectual  course  be  taken  for 
fesaactification  of  the  Lord's  day,  appro- 
priaiing  the  same  to  holy  exercises  both  in 
public  and  private,  without  any  unnecessary 
dirertiseoents.'' 

"  Then  for  matters  in  difference  (viz.)  Church 
Etteromeot,  Liturgy,  and  Ceremonies,  we  hum- 
fy  represent, 

u  That  we  da  hot  renounce  the  true  ancient 
primitive  episcopacy  or  presidency  as  it  was  baU 
Wd  with  a  due  commixtion  of  Presbyters.  If 
therefore  your  majesty,  in  your  grave  wisdom 
ad  moderation,  shall  constitute  suchanepis- 
ope?  we  shall  humbly  submit  thereunto. 
Aad  in  order  to  an  accommodation  in  this 
*agl>ty  affair,  we  desire  humbly  to  offer  some 
ptrticulars  which  we  conceive  were  amiss  in 
J*  episcopal  government  as  it  was  practised 
before  the  year  1640. 

"  1.  The  great  extent  of  the  bishops  diocese, 
■hich  we  apprehend  too  large  for  his  personal 
iwpeetion. 

"2.  That  by  reason  of  this  disability  the 
"shops  did  depute  the  administration  in  mat- 
te*  of  spiritual  cognizance,  to  commissaries 
ekflcellors,  officials,  whereof  some  are  secular 
pHtoos  and  could  not  administer  that  power 
that  originally  belongs  to  the  officers  of  the 
church. 
u  3.  That  the  bishops  did  assume  the  sole 
P*er  of  ordination  anoSjurisdiction  to  them- 
selves. 

"4-  That  some  of  the  bishops  exercised  an 
tftntrary  power,  by  sending  forth  articles  of 
v*tt*tioQ,  enquiring  unwarrantably  into  several 
*H*;  and  swearing  church  wrardens  to  pre- 


sent accordingly.  Also  many  innovations  and 
ceremouies  were  imposed  upon  ministers  and 
people  not  required  by  law.  , 

"  For  remedy  of  these  evils  we  crave  leave  to 
offer, 

*'  1.  The  late  roost  reverend  Primate  of 
Ireland,  his  Reduction  of  Episcopacy  into  the 
form  of  Synodical   Government. 

"2.  We  humbly  desire,  that  the  Suffragans, 
or  Chorepiscopi,  may  be  chosen  by  the  respect 
tive  syuods. 

"  3.  That  no  oaths  or  promises  of  obedience 
to  the  bishops,  nor  any  unnecessary^  subscript 
tions  or  engagements  be  made  necessary  to  ordi- 
nation, institution,  or  induction,  ministration, 
communion  or  immunities  of  ministers,  they 
being  responsible  for  any  transgression  of  the 
law.  And  that  no  bishops  or  ecclesiastical 
governors  may  exercUe  their  government,  by 
their  private  will,  or  pleasure,  but  only  by  such 
rules,  canons,  and  constitutions,  as  shall  be 
established  by  parliament.". 

"  Secondly,  concerning  Liturgy. 

"  1.  We  are  satisfyed  in  our  judgments  conT 
cerniog  the  lawfulness  of  a  liturgy,  or  form  of 
worship,  provided  it  be  for  matter  agreeable  to 
the  word  of  God,  and  suited  to  the  nature  of 
the  several  ordinances'  and  necessities  of  the 
church,  neither  too  tedidus,  nor  composed  of 
too  short  prayers  or  responsals,  nor  dissonant 
from  the  liturgies  of  other  reformed  churches, 
nor  too  rigorously  imposed,  nor  the  minister 
confined  thereunto,  but  that  he  may  also  make 
use  of  bis  gifts  for  prayer  and  exhortation, 

"  2.  Forasmuch  as  the  book  of  common- 
prayer  is  in  some  things  justly  offensive,  and 
needs  amendment,  we  most  humbly  pray,  that 
some  learned,  godly,  and  moderate  divines  of 
both  persuasions,  may  be  employed  to  compile* 
such  a  form  as  is  before  described  as  much  as 
may  be  in  scripture  words ;  or  at  least  to 
revise,  and  reform  the  old  ;  together  with  an 
addition  of  other  various  forms  in  Scripture 
phrase,  to  be  used  at  the  minister's  choice," 

. "  Thirdly,  concerning  Ceremonies.  » 

"  We  hold  ourselves  obliged  in  every  part 
of  divine  worship,  to  do  all  things  decently 
and  in  order,  and  to  edification  ;  and  are 
willing  to  be  determined  by  authority  in  such 
things,  as  being  merely  circumstantial,  are 
common  to  human  actions  and  societies  and  are 
to  be  ordered  by  the  light  of  nature,  and 
human  prudence. 

"As  to  divers. ceremonies  formerly  retained 
in  the  church  of  England,  we  do,  io  aU  humility, 
offer  to  your  majesty  the  following  considera- 
tions. 

"  That  the  worship  of  God  is  in  itself  pure 
and  perfect,  and  decent  without  any  such  cere- 
monies. That  it  is  then  most  pure  and  accep- 
table when  it  has  least  of  human  mixtures. 
That  these  ceremonies  have  been  imposed  and 
advanced  by  some,  so  as  to  draw  near,  to  the 
significaacy  and  moral  efficacy  of  sacraments. 
That  they  have  been  rejected  by  many  of  the 
reformed  churches  abroad,  and  have  been  ever 
the  subject  of  cgo^puon  and  endless  disputes 
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been  deprived  so  lately  of  a  legal  establishment, 
it  u  not  surprising  that  in  the  true  spirit  of 

.  sectaries,  they  declined  a  comprehension  which 
must  have  soon  extinguished  their  religion  and 
their  name.  • 

"  A  partial  indulgence  proposed  at  the  same 
time  by  Tweedale,  would  have  proved  a  more 
efficacious  remedy,  had  it  been  extensively 
adopted,  or  even  steadily  pursued.  A  part  of 
the  ejected  clergy  was  permitted  to  officiate  in' 
vacant  churches,  and  a  small  salary  >*as  pro- 
mised to  others  who  remained  unprovided. 
The  wages  of  silence  were  rejected,  or  ratber 
were  never  paid  ;  but  the  indulgence  was  at 
first  so  acceptable,  that  at  different  times  above 
forty  ministers  were  restored  to  their  churches ; 
and  their  labours  were  at  first  so  successful,  that 
the  people  endeavoured,  in  other  parishes,  to 
purchase  the  resignation  of  the  episcopal  in- 
cumbents. .  But  the  exiled  and  ejected  clergy 
inveighed  at  an  indulgence  from  which  they 
were  excluded  themselves.  In  a  few  years, 
their  publications  and  sermons  against  an  £ras- 
tian  depend ance  on  tbe%  civil  magistrate,  es- 
tranged and  separated  the  people  from  the  in- 
dulged. When  the  latter  ceased  to  preach  to 
the  times,  the  salt  of  their  doctrine  lost  its 
relish,  and  it  was  visible  to  the  people  that  the 
divine  grace  with  which  they  were  endued  in 
conventicles,  had  departed  on  their  submission  to 
the  injunctions  of.tbe  civil  power.  The  kings  cu- 
rates, as  they  were contumeliously  denominated, 
were  compared  to  durmb  dogB,  unable  or  afraid 
to  bark.  The  controversy  continued  burning 
.  for  many  years.  The  people  returned  to  their 
conventicles  with  an  increase  of  appetite,  the 
temporising  clergy  relapsed  into  those  popular 
doctrines  which  they  had  been  forbidden  to 
preach.  But  the  severity  of  government  was 
soon  awakened  by  the  rapid  growth  and  in- 
crease of  conventicles,  for  which  the  indulgence 

*  was  supposed  to  leave  no  pretext."    4  Hist,  of 

*  Scotland,  53. 


For  the  Proceedings  at  the  Hampton  Court 
Conference  in  1604,  see  vol.  2,  p.  69,  of  this 
Collection.  Shortly  after  the  Revolution  king 
William  was  vert  desirous  of  an  accommodation 
between  the  Church  and  the  Protestant  Dis- 
senters, and  some  steps  were  taken,  but  unsuc- 
cessfully, to  effect  that  purpose.  The  following 
is  bishop  Kennett*s  Account : 

"  On  April  4,  1689,  the  Hoi/se  of  Lords 
entered  into  a  consideration  of  the  Report  of 
the  Amendments  in  the  Bill  *  For  Uniting  their 
4  majesty's  Protestant  Subjects :'  And,  upon 
debate,  the  question  was  put,  "  Whether  to 
•igree  with  the  Committee  in  leaving  out  the 
clause,  about  the,  iudifTerency  of  the  posture  at 
receiving  the  Sacrament."  The  Votes  were 
equal,  and  therefore  according  to  the  ancient 
rule  in  the  like  cases  it  was  carried  in  the  Ne- 

Sative.  The  next  day  the  Lords  resumed  the 
ebate  of  the  Report  of  the  said  Amendment*, 
particularly  of  the  clause  concerning  a  Commis- 
sion to  be  given  out  by  the  king,  to  some  bishops 


and  others  of  the  clergy ;  and  k  being  propose 
Whether  some  of  the  laity  should  be  added 
The  Votes  were  agaiu  equal  on  both  sides,  arj 
so  it  was  again  carried  in  the  Negative ;  bi 
some  peers  entered  their  dis&euts  for  the 
reasons. 

"  First;  Because  the  act  itself  being*  as  tl 
preamble  sets  forth,  designed  for  the  Peace  i 
the  State ;  the  putting  the  clergy  into  commii 
sion,  with  a  total  exclusion  of  the  laity,  laj 
this  humiliation  on  the  laity,  as  if  the  clergy  t 
the  Church  of  England  were  alone  Incnds  I 
the  Peace  of  the  State,  and  the  laity  le*s  abl 
or  less  concerned  to  provide  for  it. 

u  2.  Because  the  matter  to  be  considere 
being  barely  of  human  constitution,  viz.  tfa 
Liturgy  and  Ceremonies  o(  the  Church  o!  Enj 
land,  which  had  their  establishment  from  Kin] 
Lords  spiritual  and  temporal,  and  Common 
assembled  in  parliament,  there  can  be  no  reaso 
why  the  Commissioners,  for  altering  any  thin 
in  that  civil-constitution,  should  consist  only  c 
men  of  one  sort  of  them,  unless  it  be  suppose 
that  human  reason  is  to  he  quilted  in  this  al 
fair,*  and  the  inspiration  of  spiritual  men  to  b 
alone  depended  on. 

"  3.  Because  though  upon  Romish  principle 
the  clergy  may  have  the  title  to  meddle  alon 
in  matters  of  religion,  yet  with  us  they  cannot 
where  the  Church  is  acknowledged  and  define 
to  consist  of  clergy  and  laity;  and  so  tl>«»si 
matters  of-  religion  which  fall  under  humai 
determination,  being  properly  the  business  o 
the  Church,  belong  equally  to  both  ;  for  ii 
what  is  of  divine  institution,  neither  clergy  iw 
laity  can  make  any  alteration  at  all. 

"  4.  Because  the  pretending,  That  diffe- 
rences and  delays  may  arise,  by  mining  lay-inei 
with  ecclesiastics,  to  the  frustrating  the  desigi 
of  the  Commission,  is  vain  and  out-of-doors 
unless  those  that  make  use  of  tins  pretence 
suppose  that  the  clergy-part  of  the  Churcl 
have  distinct  interests  or  designs  from  the  laj 
part  of  the  same  Church;  and  will  be  a  reason 
if  good,  why  one  or  other  of  them  should  qui 
this  bouse,  lor  fear  of  obstructing  the  busiucs 
ofit. 

5.  "  Because  the  Commission  being  intends 
for  the  satisfaction  of  Dissenters,  it  would  to 
convenient,  that  lay-men  of  different  ranks 
nay,  perhaps  of  different  opinion*  too,  shouU 
be  mixed  in  it,  the  better  to  find  expedients  to! 
that  end;  rather  than  clergy-men  alone  of  ou 
Church,  who  are  generally  observed  to  have  al 
very  much  the  same  way  of  reasoning  anc 
thinking. 

6.  "  Because  it  is.  the  most  ready  way  t( 
facilitate  the  passing  the  alterations  into  a  law 
That  lay-lord*  and  commoners  should  he  joined 
in  the  Commission,  who  may  bo  able  to  satisfy 
both  Houses  of  the, reasons  upon  »h«cii  the] 
were  made,  and  thereby  remove  all  ft-urs  an< 
jealousies  ill  men  may  raise  up  agum»t  tin 
clergy,  of  their  endeavouring  to  keep  up,  uitb 
out  grounds,  a  distinct  interest  from  that  of  ih< 
laity,  whom  they  so  carefully  exclude  from  being 
joined  with  them,  in  consultations  of  coinwoj 
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p.  249.  See  also  4  Cobb.  Pari.  Hist.  413,  et 
seq.  and  4  Neat's  History  of  die  Puritans  340. 
An  attempt  of  the  same  nature  in  favour  of  the 
sectaries'  was  made  about  the  same  time  in 
Scotland.    Laing  thus  speaks  of  it : 

"  The  humane  design  to  relieve  the  Presby- 
terians, was  retarded,  not  discouraged  by  the 
attempt  on  Sharp.  The  scandalous  lives,  and 
the  ignorance  of  the  western  clergy  were  no- 
torious, and  the  people  were  agitated  aijd  in- 
flamed By  a  hot,  itinerant  race  of  youthful 
preachers,  whose  fiery  polemics  required  a  pre- 
sent remedy,  more  efficacious  than  persecution 
could  afford.  An  accommodation  with  the  pres- 
byterians  was  attempted  by  Leighton,  while  the 
situation  of  the  church  might  admit  of  an  easy 
comprehension  of  sects.  The  prelates,  in  ten* 
on  the  acquisition  of  power,  had  introduced  no 
material  innovation  in  its  worship  ©r  its  rites  * 
Its  worship  was  still  extemporary,  or  in  some 
congregations  was  exchanged  for  a  portion  of 
the  Liturgy ;  the  sacrameutal  rites  were  ad- 
ministered without  kneeling,  or  the  sign  of  the 
cross;  and  as  the  surplice,  the  altar,  and  the 
offensive  ceremonies  of  the  preceding  reign 
were  not  generally  revived,  an  uniform  mode 
of  worship  was  not  difficult  to  be  restored. 
The  chief  obstacle,  and  almost  the  only  source 
of  defection,  was  the  government  of  the  church, 
which,  according  to  Leigh  ton's  scheme  of  com- 
prehension, was  to  be  restored  to  its  former  si- 
tuation in  the  reign  of  James.  The  bishops 
were  to  relinquish  their  negative,  and  not  to  or* 
dain  without  the  concurrence  of  the  presbyter?, 
and  their  authority  was  to  be  reduced  to  little 
more  than  a  right  to  preside  in  ecclesiastical 
courts.  The  presbyterian  clergy  were  to  be 
replaced  and  relieved  from  canonical  oath*, 
and  permitted,  on  their  ordination  or  return 
to  their  Presbyteries,  to  exonerate  their  con- 
science by  a  Protestation  against  the  prece- 
dence of  the  bishops,  to  which  they  submitted 
only  for  the  sake  of  peace.  Leighton,  whose 
proposals  were  moderate,  yet  artful  to  an  ex- 
treme, expected  that  the  protestations  would 
soon  be  forgotten,  nnd  represented  to  his  own 
order,  that  their  authority  would  easily  be  re- 
covered, without  the  danger  of  a  "schism,  when' 
the  present  generation  had  sunk  into  the  grave. 
But  the  prelates  were  not  more  unwilling  to 
unlock  the  gates,  than  the  Presbyterians  to 
enter  within  the  pale  of  the  established  church. . 
The  latter  were  apprehensive  of  the  same  con- 
sequences wfiich  Leighton  anticipated,  that  if 
the  people  were  once  accustomed  to  the  name 
of  prelates,  Presbytery  would  expire  with  the 
present  generation,  and  therefore  they  prefer- 
red a  separate,  precarious  existence,  as  a  perse- 
cuted sect,  to  a  secure  and  honourable,  hot 
obscure  asylum,  during  the  remainder  of  their 
lives.  The  people  were  industriously  impressed 
with  their  fears ;  Touch  nor,  taste  nor,  handle 
not,  was  their  favourable  text  against  ltligious 
communion  with  an  hostile  sect.  The  accom- 
modation was  protracted  by  fruitless  conferen- 
ces, in  which  their  scrupulous  obstinacy  was 
generally  blamed ;  but  when  their  church  bad 


lie  vts  against  all  abatements.  He  frequently 
interrupted  Mr.  Baxter ;  and  when  Dr.  Bates 
said,  Pray  my  lord,  give  me  leave  to  speak,  he 
could  not  obtain  it. 

Buiiop  Cosins  was  there  constantly,  and 
though  he  was  inclined  to  moderate  measures, 
slid  some  very  severe  things.  When  the  mi- 
nisters prayed  the  bishops  to  have  some  com- 
panion on  their  brethren,  and  not  cast  such 
great  numbers  unnecessarily  out  of  the  minis- 
try, he  replied,  "  What,  do  yoii  threaten  us 
*ith  na«nbers  ?  For  my  part  I  think  the  king 
«ould  do  well  to  make  you  name  thetn  all." 
Again,  when  the  ministers  complained,  that 
titer  so  many  years  calamity  the  bishops  would 
not  yield  to  that  which  their  predecessors  of- 
fered before  the  war,  bishop  Cosins  replied, 
u  Do  you  threaten  as  then  with  a  new  war  ? 
Tistime  for  the  king  to  look  to  you/' 

Bishop  Gauden  often  took  part  with  the 
presbyterian  divines,  and  was  the  only  mode- 
rator among  the  bishops,  except  oishop  Rey- 
nolds, who  spoke  much  the  first  day  for  abate- 
ments and  moderation ;  but  afterwards  sitting 
among  the  bishops  he  only  spoke  now  and  then 
a  qualifying  word;  but  was  heartily  grieved  for 
the  fruitless  issue  of  the  Conference, 

Of  the  disputants,  'tis  said.  Dr.  Pearson,  af- 
terwards bishop  of  Chester,  disputed  accurately, 
toberly,and  calmly,  the  presbyterian  ministers 
bad  a  great  regard  for  him,  and  believed,  that 
it' he  bad  been  an  umpire  in  the  controversy 
his  concessions  would  have  gone  a  great  wav. 

Dr.  Gunning  was  the  most  forward  speaker, 
and  stuck  at  nothing.  Bishop  Burnet  says, 
that  all  the  arts  of  sophistry  were  used  by  him 
in  as  confident  a  manner  as  if  they  had  been 
»und  reasoning ;  that  he  was  unweariedly  ac- 
tive to  very  little  purpose,  and  being  very  fond 
of  the  popish  ritual  and  ceremonies,  he  was 
much  set  upon  reconciling  the  church  of  Eng- 
land to  Rome. 

Od  the  side  of  the  presbyterians,  Dr.  Bates 
awl  Manton  behaved  with  great  modesty :  the 
most  active  disputant  was  Mr.  Baxter,  who  had 
*  very  metaphysical  head  and  fertile  iuvention, 
and  was  one  of  the  most  ready  men  of  bis,  time 
wr  an  argument,  but  too  tenacious  of  his  own 
opinions.  Next  to  him  was  Mr.  Calaray,  who 
tad  a  great  interest  among  the  presbyterian 
^misters  in  the  city  and  country,  and  for  his 
aye  and  gravity  was  respected  as  their  fa- 
thrr. 

Among  the  auditors  Mr.  Baxter  observes 
there  was  with  the  bishops  a  crowd  of young  di- 
vines who  behaved  indecently ;  but  mentions , 
only  two  or  three  scholars  and  laymen,  who, 
v  auditors,  came  in  with  the  Presbyterians,  as 
*lr.  Miles,  Mr.  Tillotson,  and  others. 


After  the  removal  of  lord  Clarendon,  an  at- 
fctopt  for  a  Comprehension  of  the  Protestant 
{^enters  was  set  on  foot  in  the  year  1668, 
^Lord-Keeper  Btidgman,  Hale,  Wilkins  aad 
^he^;  an  account  of  its  failure  is-  givea  l»v 
*woct  w  theHistory  of  hit  own  Times,  Vol.  i; 
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or  arch- deacon's  Court,  or  recorded  at  the  said 
general  or  quarter-sessions." 

Though  the  body  of  Dissenters  were  content- 
ed with  this  liberty,  jet  the  more  moderate  and 
wiser  part  of  them  would  be  glad  to  be  taken 
into  the  national  establishment ;  and  there  was 
indeed  a  bill  of  Union  still  depending  in  parlia- 
ment, which  passed  the  House  of  Lords,  and 
when  it  came  down  to  the  House  of  Commons, 
they  desired  his  majesty  to'  summon  a  Convo- 
cation, and  lay  the  matter  before  them.  Ac- 
cordingly a  Convocation  was  summoned  by  the 
king's  writ,  to  meet  on  Dec.  4.  In  the  mean 
time  his  majesty  thought  fit  to  fill  up  the  vacant 
sees :  And  therefore  on  Oct,  IS,  Dr.  Edward 
Stillingflcet,  late  dean  of  St.  Paul's,  bishop  elect 
of  Worcester;  Dr.  Simon  Patrick,  late  dean  of 
Peterborough,  bishop  elect  of  Chichester;  and 
Dr.  Gilbert  Ironside,  late  warden  of  Wad  ham- 
college  in  Oxford,  bishop  elect  of  Bristol,  were 
consecrated  in  the  chapel  of  Fulham-Palace  by 
the  bishops  of  London,  St.  Asaph  and  Rochester, 
by  virtue  of  a  Commission  granted  to  them  in 
that  behalf.  And  because  the  time  allowed  by 
act  of  parliament  for  the  clergy  to-  take  the 
oaths  was  expired,  those  who  refused  to  qualify 
themselves  were  suspended  ab  officio ;  particu- 
larly the  archbishop  of  Canterbury,  and  the 
bishops  of  Gloucester,  Ely,  Norwich,  Bath  and 
Wells,  and  Peterborough. 

Iu  order  to  prepare  matters  to  be  considered 
by  the  Convocation,  his  majesty  issued  out  this 
legal  and  reasonable  Commission,  to  the  most 
em  in  en;  bishops  and  divines. 

"  Whereas  the  particular  Forms  of  divine  wor- 
ship, and  the  Rites  and  Ceremonies  appointed  to 
be  used  therein,  are  things  in  their  own  nature 
indifferent  and  alterable,  and  so  acknowledged ; 
It  is  but  reasonable,  that  upon  weighty  and  im- 
portant considerations,  according  to  the  vari- 
ous exigencies  of  times  and  occasions,  such 
changes  and  alterations  should  lie  made  there- 
in, as  to  those  that  are  in  place  and  authority, 
should  from  time  to  time  seem  either  necessary' 
or  expedient. 

"  And  whereas  the  book  of  Canons  is  fit  to 
be  reviewed,  apd  made  more  suitable  to  the 
state  of  the  church;  And' whereas  there  are 
defects  and  abuses  in  the  ecclesiastical  courts 
and  jurisdiction  ;  and  particularly,  there  is  not 
sufficient  provision  made  for  the  removing  of 
scandalous  ministers ;  and  for  the  reforming  of 
manners  either  in  ministers  or  people:  And 
whereas  it  is  most  fit,  that  there  should  be  a 
strict  method  prescribed  for  the  examination  of 
such  persons  as  desire  to  be  admitted  iuto  holy 
orders,  both  as  to  their  learning  and  manners. 

"  We  therefore,  out  of  our  pious  and  prince- 
ly care,  for  the  good  order,  and  edification,  and 
unity  of  the  church  of  England,  committed  to 
our  charge  and  care;  and  for  the  reconciling, 
as  much  as  is  possible,  of  all  differences  among 
our  good  subjects,  and  to  take  away  all  occa- 
tious  of  the  hke  for  the  future,  have  thought  fit 
to  authorise  and  empower  you,  &c.  and  any 
nine  of  you,  whereot  three  to  be  bishops,  to 
meet  from  time  to  time  at  often  as  shall  be 


needfol,  and  to  prepare  such  alterations  of  the  ' 
Liturgy  and  Canons,  and  such  proposals  for 
the  reformation  of  ecclesiastical  courts,  and  to 
consider  of  such  other  matters,  as  in  your  judg- 
ments may  most  conduce  to  the  ends  above- 
mentioned.19 

The  Names  of  the  Commissioners,  a.  d.  1689* 

Tho.  Lamplugh,  lord  archbishop  of  York. 
Henry  Coinpton,  lord  bishop  of  London. 
Peter  Mew,  lord  bishop  of  Winchester. 
William  Lloyd,  lord  bishop  of  St.  Asaph. 
Thomas  Sprat,  lord  bishop  of  Rochester. 
Thomas  Smith,  lord  bishop  of  Carlisle. 
Jonathan  Trelawny,  lord  bishop  of  Exeter. 
Gilbert  Burnet,  lord  bishop  of  Salisbury. 
Humphrey  Humfreys,  lord  bishop  of  Bangor. 
Nicholas  Stratford,  lord  bishop  of  Chester. 
Edward  Stillingfleet,  late   dean  oT  St.  Paul's 

London,  now  bishop  of  Worcester. 
Simon  Patrick,  late  dean  of  Peterborough,  novr 

bishop  of  Chichester. 
John  Tillotson,  D.  D.  late  dean  of  Canterbury, 

now  dean  of  St.  Paul's,  London, 
Ricbard  Meggot,  D.  D.  dean  of  Winchester. 
John  Sharp,  D.  D.  late  dean  of  Norwich,  now 

dean  of  Canterbury. 
Richard  Kidder,  D.  D.  dean  of  Peterborough. 
Henry  Aldridge,  D.  D.  dean  of  Christ-Church, 

Oxford. 
William  Jane,  D.  D.  Regius- Professor  of  Di- 
vinity in  the  university  of  Oxford. 
John  Hall,  D.  D.  Margaret- Professor  of  Divi- 
nity in  the  university  of  Oxford. 
Joseph  Beaumont,  D.  D.  Regius- Professor  of 

Divinity  in  .the  university  of  Cambridge. 
John  Mountague,  D.  D.  and  master  of  Trinity- 
College  in  the  university  of  Cambridge. 
John  Goodman,  D.  D.  arch- deacon  of  Mid- 
dlesex. 
William  Beveridge,  D.  D.  arch-deacon  of  Col- 
chester. 
John  rJattely,D.  D.  arch-deacon  of  Canterbury. 
Charles  Alston,  D.  D.  arch-deacon  of  Essex. 
Tho.  Temson,  D.  D.  arch-deacon  of  London. 
John  Scot,  D.   D.  prebendary  of  St.  Paul's 

London. 
Edw.  Foviler,  D.  D  prebendary  of  Gloucester. 
Robert  Grove,  D.  D.  prebendary  of  St.  Paul's, 

London. 
John  Williams,  D.  D.  prebendary  of  St.  Paul's, 
London.  | 

These  Commissioners  often  met,  and  drew  up 
several  alterations  to  make  conformity  the  more ' 
easy  and  acceptable  to  all  manner  of  conscien- 
tious persons;  but  some  that  were  named  in 
the  Commission,  did  either  not  appear,  or  did 
soon  desert  their  other  brethren  upon  a  high  j 
notion,  That  either  no*  alterations  ought  to  be' 
made  or  at  least  that  this  was  not  a  season- ' 
able  time  for  the  making  of  them;  of  which 
uumber  were  Dr.  Jane,  Regius  Professor  of  I 
Divinity  in  Oxford,  and  some  others.    But  the 
better  and  much  greater  majority  applied  them-  I 
selves  to  the  business  of  accommodation,  with 
great  industry  and  prudence :  That  'point  which1 1 
created  the  greatest  difficulty,  was  about  the' 
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csecenunent,  that  they  will  not  have  those 
hare  any  pan  in  the  deliberation,  who  must 
hare  the  greatest  in  determining. 

?.  u  Because  such  a  restrained  Commission 
linkable  to  this  great  objection,  That  it  might 
be  wade  use  of  to  elude  repeated  promises,  and 
tbr  present  general  expectation  of  compliance 
«aa  teodcr-coDSciencetf,  when  the  providing 
for  it,  is  taken  ont  of  the  ordinary  course  of 
parliament,  to  be  pot  into  the  hands  of  those 
slope,  who,  were  latest  in  admitting  any  need 
of  it,  and  who  may  be  thought  to  be  the  more 
unfit  to  be  the  sole  composers  of  our  diffe- 
rences, when  they  are  looked  upon,  by  some,  as 
parties. 

lastly,  «  Because,  after  all,  this  carries  a 
dangerous  supposition  along  with  it,  as  if  the 
laity  were  not  a  part  of  the  Church,  nor  had 
aaj  power  to  meddle  in  matters  of  religion;  a 
supposition  directly  opposite  to  the  constitu- 
tion both  of  Church  and  State:  which  will 
make  all  alterations  utterly  impossible,  unless 
the  clergy  alone  be  allowed  to  have  power  to 
make  laws  in  matters  of  religion ;  since  what  is 
eitablished  by  law,  cannot  be  taken  away,  but 
by  consent  of  lay-men  in  parliament;  the 
clergy  themselves  having  no  authority  to  med- 
dle in  this  very  case,  in  which  the  laity  are  ex- 
cluded by  this  Vote,  but  what  they  derive  from 
lay-hands.  (Subscribed)    "  Winchester, 

"  Mordavt, 
"  Lovelace" 

"  !  dissent,  for  this  and  other  reasons;  be- 
cause it  is  contrary  to  three  statutes,  made  in 
the  reign  of  king  Henry  8,  and  one  io  king 
Edward  6,  which  impower  32  Commissioners, 
to  alter  the  canon  and  ecclesiastical-law,  ore. 
whereof  sixteen  to  be  of  the  laity,  and  sixteen 
of  the  clergy.  Stamforp." 

Oe  May  94th,  the  Act  of  Toleration,  or  Liber- 
ty of  Conscience,  received  the  royal  assent,  inti- 
tuled/ An  Actfbr  exempting  their  majesty's  Pro* 
tenant-Subjects,  dissenting  from  the  Church 
of  England,  from  the  penalties  of  certain  laws.1 
The  reason  of  it  was  thus  given,  in  the  pre- 
amble :  Forasmuch  as  some  ease  to  scrupulous 
cenfoeaces,  in  the  exercise  of  religion*  may  be 
an  effectual  means  to  unite  their  majesty's  pro- 
testant-sohjects  in  interest  and  affection;  it 
was  therefore  enacted,  "  That  none  of  the 
penal-laws  shall  be  construed  to  extend  to  any 
penoa  or  persons  dissenting  from  the  Church 
of  England,  that  shall  take  the  oaths  to  the  pre- 
sent government,  and  subscribe  the  declaration 
nentioned  in  Stat.  SO  Car.  2.  cap.  1.  Pro- 
ridtd,  That  no  assembly  of  persons  so  dissent 


ing,  should  be  had  in  any  place  for  religious 
worship  with  the  doors  locked,  barred  or  bolted, 
fang  the  time  of  such  meeting  together  ;  and 
pwided,  That  nothing  should  be  construed 
»  exempt  any  of  the  persons  aforesaid  from 
psjinfof  tyihea,  or  other  parochial  duties:  If 
**J  Dissenter  should  be  chosen  or  appointed  to 
bear  the  office  of  constable,  church- warden, 
**neer,  etc  and  should  scruple  the  oaths  re- 
t»<1  hy  law  to  be  taken,  in  respect  of  stub 
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office,  be  shall  or  may  execute  such  office  or 
employment  by  a  sufficient  deputy:  That  all 

Ereachers  or  teachers  of  any  congregation  of 
lissenting  Protestants,  who  shall  take  the 
oaths,  and  subscribe  the  declaration  aforesaid,  • 
and  also  subscribe  the  articles  of  religion,  men- 
tioned in  Stat.  13  Eli*,  cap.  12.  except  the 
34th,  35th,  and  30tb,  and  these  words  in  the 
20tb  Article,  viz.  [Hie  Church  hath  power  to 
decree  rites  or  ceremonies,  and  authority  in 
controversies  of  faith ;  and  yet]  shall  not  be 
liable  to  any  of  the  pains  and  penalties  men- 
tioned in  Stat.  17  Car.  2,  2.  22  Car.  2,  13,  & 
14  Car.  2.  cap.  4.  Every  such  teacher  shall  be 
exempted  from  serving  upon  any  jury,  or  from 
being  chosen  and  appointed  to  bear  the  office 
of  church-warden,  overseer  of  the  poor,  &c. 
but  any  justice  of  peace  may  require  any  per- 
son that  goes  to  any  meeting,  for  exercise  of 
religion,  to  subscribe  the  declaration,  and  to 
take  the  oaths;  and  in  case  of  refusal,  is  re- 
quired to  commit  such  person  to  prison,  with-* 
out  bail  or  mainprise,  otc."  The  like  liberty 
was  given  to  Anabaptists:  and  the  Quakers 
were  admitted  to  it,  on  condition  of  making 
this  declaration  of  fidelity :  '  I  A.  B.  do  sin- 
'  cerely  promise,  and  solemnly  declare,  before 
'  God  and  the  world,  That  I  will  be  true  and 
'  faithful  to  king  William  and  queen  Mary ; 
1  and  I  do  solemnly  profess  and  declare,  that  I 
'  dp,  from  my  heart,  abhor,  detest  and  renounce, 

*  as  impious  and  heretical,  that  damnable  doc* 
'  trine  and  position/  [That  Princes  excommu^ 
nicated  or  deprived  by  the  pope,  or  any  au- 
thority of  the  See  of  ILorae,  may  be  deposed  or 
murdered  by  their  subjects,  or  any  other  what- 
soever.] '  And  I  do  declare,  That  no  foreign 
'  prince,  person,  prelate,  state  or  potentate, 
'  hath,  or  ought  to  have,  any  power,  juristic- 
'  tion,  superiority,  pre-eminence  or  authority, 
'  ecclesiastical  or  spiritual,  within  this  realm/ 
And  subscribing  a  profession  of  their  Christian 
Belief,  in  these  words;  « I  A.  B.  profess  faith 
'  in  God  the  Father,  and  in  Jesus  Christ  bis 

'  Eternal  Son  the  true  God,  and  in  the  Hojx  / 

*  Spirit,  one  God  blessed  for.  evermore;  and 
'  do  acknowledge  the  Holy  Scriptures  of  the 
'Old  and  New  Testament,  to*  be  given    by 

*  divine  inspiration.'  "  Provided,  That  all  the 
laws  made,  for  the  frequenting  Divine  Service 
on  the  Lord's  Day,  shall  be  still  in  force  ana*, 
executed  against  all  persons  that  offend  against 
the  said  laws,  except  such  persons  come  to  some 
congregation  permitted  by  this  act.  Provided* 
That  if  any  person  shall  maliciously  or  coo* 
temptuously  come  into  any  cathedral  or  parish* 
church,  or  other  congregation,  and  disquiet  qr 
disturb  the  same,  or  misuse  any  preacher,  or 
teacher,  be  shall,  upon  conviction,  suffer  the 
penalty  of  twenty  pounds.  And  finally,  Pro* 
vided,  That  no  congregation  or  assembly  fb* 
religious  worship,  shall  be  permitted  or  allowed) 
by  this  act,  untu  the  place  of  such  meeting  shall 
be  certified  to  the  bishop  of  the  diocese,  or  t* 
the  arch- deacon  of  that  arch-deaconry,  or  to 
the  justices  of  the  peace  at  the  general  or  quae* 
tes-bctsjoDS*  an*  tcghuewd  h>  th*«eio\  hiishotf* 

E 


51 )      '     STATE  TRIALS,  1 3  Charles  II.  HM1.— Canfcr*ct  in  the  Savoy, 


or  arch-deacon's  Court,  or  recorded  at  the  said 
general  or  quarter-session*." 

Though  the  body  of  Dissenters  were  content- 
ed with  this  liberty,  jet  the  more  moderate  and 
wiser  part  of  them  would  be  glad  to  be  taken 
into  the  national  establishment ;  and  there  was 
indeed  a  bill  of  Union  still  depending  in  parlia- 
ment, which  passed  the  House  of  Lords,  and 
when  it  came  down  to  the  House  of  Commons, 
they  desired  his  majesty  to'  summon  a  Convo- 
cation, and  lay  the  matter  before  them.  Ac- 
cordingly a  Convocation  was  summoned  by  the 
king's  writ,  to  meet  on  Dec.  4.  In  the  mean 
time  his  majesty  thought  fit  to  fill  up  the  vacant 
aees :  And  therefore  on  Oct.  IS,  Dr.  Edward 
Stillingfleet,  late  dean  of  St.  Paul's,  bishop  elect 
of  Worcester;  Dr.  Simon  Patrick,  late  dean  of 
Peterborough,  bishop  elect  of  Chichester;  and 
t)r.  Gilbert  Ironside,  late  warden  of  Wadham- 
college  in  Oxford,  bishop  elect  of  Bristol,  were 
consecrated  in  the  chapel  of  Fulham- Palace  by 
the  bishops  of  Londqn,  St.  Asaph  and  Rochester, 
by  virtue  of  a  Commission  granted  to  them  in 
that  behalf.  And  because  the  time  allowed  by 
act  of  parliament  for  the  clergy  to- take  the 
oaths  was  expired,  those  who  refused  to  qualify 
themselves  were  suspended  ab  officio ;  parties 
larly  the  archbishop  of  Canterbury,  and  the 
bishops  of  Gloucester,  Ely,  Norwich,  Bath  and 
-  Wells,  and  Peterborough. 

Iu  order  to  prepare  matters  to  be  considered 
oy  the  Convocation,  his  majesty  issued  out  this 
legal  and  reasonable  Commission,  to  the  must 
eminent,  bishops  and  divines. 

11  Whereas  the  particular  Forms  of  divine  wor- 
ship, and  the  Rites  and  Ceremonies  appointed  to 
be  used  therein,  are  things  in  their  own  nature 
indifferent  and  alterable,  and  so  acknowledged ; 
It  is  but  reasonable,  that  upon  weighty  and  im- 
portant considerations,  according  to  the  vari- 
ous exigencies  of  times  and  occasions,  such 
changes  and  alterations  should  be  made  there- 
in, as  to  those  that  are  in  place  and  authority, 
should  from  time  to  time  seem  either  necessary' 
or  expedient. 

u  And  whereas  the  book  of  Canons  is  fit  to ' 
be  reviewed,  apd  made  more  suitable  to  the 
state  of  the  church;  And' whereas  there  are 
defects  and  abuses  in  the  ecclesiastical  courts 
and  jurisdiction ;  and  particularly,  there  is  not 
sufficient  provision  made  for  the  removing  of 
scandalous  ministers ;  and  for  the  reforming  of 
manners  either  in  ministers  or  people:  And 
whereas  it  is  most  fit,  that  there  should  be  a 
strict  method  prescribed  for  the  examination  of 
such  persons  as  desire  to  be  admitted  into  holy 
orders,  both  as  to  their  learning  and  manners. 

"  We  therefore,  out  of  our  pious  and  prince- 
ly care,  for  the  good  order,  and  edification,  and 
unity  of  the  church  of  England,  committed  to 
our  charge  and  care;  and  for  t be  reconciling, 
as  much  as  is  possible,  of  all  differences  among 
our  good  subjects,  and  to  take  away  all  occa- 
sions of  the  like  for  the  future,  have  thought  fit 
to  authorise  and  empower  you,  &c.  and  any 
nine  of  you,  whereof three  to  be  bishops,  to 
meet  from  time  to  time  at  often  as  shall  be 


needful,  and  to  prepare  such  alterations  of'  the  ' 
Liturgy  and  Canons,  and  such  proposals  for 
the  reformation  of  ecclesiastical  courts,  and  to 
consider  of  such  other  matters,  as  in  your  judg- 
ments may  most  conduce  to  the  ends  above- 
mentioned.0 

The  Names  of  the  Commissioners,  a.  p.  1689. 

Tho.  Lam  pi  ugh,  lord  archbishop  of  York. 
Henry  Compton,  lord  bishop  of  Loudon. 
Peter  Mew,  lord  bishop  of  Winchester. 
William  Lloyd,  lord  bishop  of  St.  Asaph. 
Thomas  Sprat,  lord  bishop  of  Rochester. 
Thomas  Smith,  lord  bishop  of  Carlisle. 
Jonathan  Trelnwny,  lord  bishop  of  Exeter. 
Gilbert  Burnet,  lord  bishop  of  Salisbury. 
Humphrey  Hurnfreys,  lord  bishop  of  Bangor. 
Nicholas  Stratford,  lord  bishop  of  Chester. 
Edward  Stillingfleet,  late  dean  oT  St.  Paul's 

London,  now  bishop  of  Worcester. 
Simon  Patrick,  late  dean  of  Peterborough,  now 

bishop  of  Chichester. 
John  Tillotson,  D.  D.  late  dean  of  Canterbury, 

now  dean  of  St.  Paul's,  London, 
Richard  Meggor,  D.  D.  dean  of  Winchester. 
John  Sharp,  D.  D.  late  dean  of  Norwich,  now 

dean  of  Canterbury. 
Richard  Kidder,  D.  D.  dean  of  Peterborough. 
Henry  Aldridge,  D.  D.  dean  of  Christ-Church, 

Oxford. 
William  Jane,  D.  D.  Regius- Professor  of  Di- 
vinity in  the  university  of  Oxford, 
John  Hall,  D.  D.  Margaret- Professor  of  Divi- 
nity in  the  university  of  Oxford. 
Joseph  Beaumont,  D.  D.  Regius-Professor  of 

Divinity  in  .the  university  of  Cambridge. 
John  Mountague,  D.  D.  and  master  of  Trinity- 
College  in  the  university  of  Cambridge. 
John  Goodman,  D.  D.  arch-deacon  of  Mid- 
dlesex. 
William  Beveridge,  D.  D.  arch-deacon  of  Col- 
chester. 
John  i}attely,D.  D.  arch-deacon  of  Canterbury. 
Charles  Alston,  D.  D.  arch-deacon  of  Essex. 
Tho.  Temson,  D.  D.  arch-deacon  of  London. 
John  Scot,  D.  D.  prebendary  of  St.  Paul's 

London. 
Edw.  Fowler,  D.  D.  prebendary  of  Gloucester. 
Robert  Grove,  D.  D.  prebendary  of  St.  Paul's, 

London. 
John  Williams,  D.  D.  prebendary  of  St.  Paul's, 
London. 

These  Commissioners  often  met,  and  drew  up 
several  alterations  to  make  conformity  the  more 
easy  and  acceptable  to  all  manner  of  conscien- 
tious persons;  but  some  that  were  named  in 
the  Commission,  did  either  not  appear,  or  did 
soon  desert  their  other  brethren  upon  a  high 
notion,  That  either  ncr  alterations  ought  to  be 
made  or  at  least  that  this  was  not  a  season- 
able time  for  the  making  of  them;  of  which 
number  were  Dr.  Jane,  Regius  Professor  of 
Divinity  in  Oxford,  and  some  others.  But  the 
better  and  much  greater  majority  applied  them* 
selves  to  the  business  of  accommodation,  with 
great  industry  and  prudence :  That  point  which 
created  the  greatest  difficulty,  was  about  the* 
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admitting  of  dissenting-ministers  to  officiate  in 
the  church,  wheo  duly  reconciled  to  it.  Some 
of  the  Commissioners  were  inclined  not  to  iu- 
tif  t  on  the  re-ordination  of  them,  alledging,  That 
thej  ought  not  to  shew  less  regard  to  the  voca- 
tion of  Presbyterian  ministers,  than  to  that  of 
Roman  Catholic  priests,  whose  ordination  was 
never  questioned  upon  their  joining  in  commu- 
nion with  the  church  of  England.  But  the  ma- 
jority tliought  it  more  proper  to  keep  a  middle 
coarse,  which  was,  first  with  respect  to  Romish 
priests,  to  leave  it  undecided  whether  their  ordi- 
nation was  good  or  no :  But  because  they  were 
not  obliged  to  give  credit  to  their  certificates, 
That  therefore  such  of  them  as  for  the  future 
should  turn  Protestants,  should  live  in  lay-com- 
munion only,  unless  they  were  re-ordained  to  a 
legal  title  of  any  church  or  cure :  And  secondly, 
That  though  they  did  not  determine  the  ordina- 
tion of  Presbyterians  to  be  altogether  invalid ; 
yet  they  thought  it  necessary  for  their  minis- 
ters to  receive  orders  from  a  bishop,  who,  in 
conferring  the  same  might  add  a  clause  to  the 
common-form,  as  the  church  had  already,  or- 
dained in  the  case  of  uncertain  baptism,  to  this 
effect,  If  thou  art  not  already  ordained,  I  or- 
dain thee,  &c.  and  this  was  the  greatest  con- 
cession that  was- made  by  the  Commissioners. 
One  of  the  chief  Dissenters  has  given  this  opi- 
nion of  their  proceedings  :  "  These  Commis- 
sioners often  met  and  debated  matters,  but 
were  deserted  by  Dr.  Jane  *  and  several  others. 
The?  drew  up  sundry  alterations,  a  copy  of 
which  I  have  by  me ;  but  they  having  never 
thought  fit  to  communicate  them  to  the  body 
of  the  convocation,  or  to  expose  them  to  the 
f iew  of  the  world  from  the  press,  I  know  not 
how  proper  it  would  be  for  me  to  print  them. 
But  this  much  I  shall  venture  to  say  that  such 
amendments  as  thosevwere,  with  such  an  allow- 
ance in  toe  point  of  orders  for  ordination  by 
presbyters,  as  is  made  13  Eliz.  car/.  12.  would  in 
all  probability  have  brought  in  two  thirds  of 
the  Dissenters  in  England,  which  being  done, 
and  at  the  same  time  a  liberty  continued  to 
such  as  could  not  be  comprehended,  would 
have  been  greater  service  than  can  easily  be 
imagined." 

One  of  the  commissioners  has  more  lately 
given  this  better  account  of  it;  "  In  the  reign 
of  king  James,  those  of  the  church  who  saw  the 

•-  Dr.  Jane  was  very  averse  to  any  conces- 
sion on  the  part  of  the  Church.  There  i*  a 
fctory,  that  when  a  friend  expressed  to  him  a 
hope  that  he'  bad  not  given  up  much,  the  Doctor 
replied.  "  I  hare  not  given  up  Bel  and  the 
Dragon,"  See  also  as  to  Bel  and  the  Dragon, 
I  Burnet's  Own  Time,  184.  This  Dr.  Jane 
had  been  the  penner  of  the  famous  Oxford 
Decree;  as  to  which  and  his  conduct  respecting 
it  upon  the  Revolution,  which  gave  occasion  to 
this  Epigram : 

Cum  fronti  sit  nulla  fides  ut  carmina  dicunt, 
Cur  tibi  bifronti,  Jane,  sit  ulla  fides, 
m  3  Kaaattt's  Compl.  Hist.  (1st  td.)  419, 
«  sea,. 


papists  drawing  in  the  Dissenters  to  concur 
with  them  in  their  designs  against  the  church, 
applied  to  the* hen  priuce  of  Orange,  desiring 
him  to  make  use  of  his  interest  in  them  for 
diverting  them  from  that :  And  in  those  letters 
which  are  yet  extant,  assurances  were  given, 
That  the  church  was  then  in  such  a  temper,  so 
well  convinced  of  former  errors,  that  if  ever 
she  cot  out  of  that  distress,  all  those  differences 
would  be  certainly  made  up :  And  to  make  this 
assurance  more  public,  the  archbishop  and 
bishops,  in  that  Petition,  for  which  they  were 
imprisoned  and  tried,  declared,  That  they  were 
ready  to  come  to  a  temper  in  those  matters, 
both  in  parliament  and  convocation.  Upon 
this  it  was,  that  the  prince  of  Orange  promised 
in  his  declaration,  to  use  his  endeavours,  to 
heal  all  those  divisions :  In  order  to  the  per- 
forming this,  he,  by  a  special  commission  ap- 
pointed all  those  bishops  who  owned  his  author, 
rity,  he  being  then  set  on  the  throne,  together 
with  a  great  many  of  the  clergy,  to  draw  out 
the  grounds  upou  which  the  Dissenters  had 
separated  from  us,  and  to  oner  expedients  in 
order  to  the  healing  our  breaches.  We  had  be- 
fore us  all  the  books  and  papers  that  they  had 
at  any  time  offered,  setting  forth  their  demands; 
together  with  many  advices  and  propositions 
which  had  been  made  at  several  times,  by  most 
of  the  best  and  most  learned  of  our  divines ; 
of  which  the  late. most  learned  bishop  of  Wor- 
cester had  a  great  collection :  So  we  prepared 
a  scheme  to  be  laid  before  the  convocation ; 
but  did  not  think  that  we  ourselves,  much  less 
that  any  other  person,  was  any  way  limited,  or 
bound  to  comply  with  what  we  resolved  to  pro- 
pose. On  the  contrary,  we  said,  if  we  saw 
better  reason,  we  should  change  our  minds  i 
yet  this,  which  was  only  a  council,  created  by 
the  king  to  prepare  matters,  was  complained 
of  as  an  imposing  on  the  convocation,  and  as  a 
limiting  of  it;  and  though  a  royal  license  was 
sent  them,  yet  a  previous  resolution  was  takeu, 
to  admit  of  no  alterations.  .  When  we  saw  that, 
we  resolved  to  be  quiet,  and  leave  that  matter 
to  better  times :  But  then  the  enemies  of  the 
civjl  government  began  to  work  on  the  jea- 
lousies and  fears  of  many  well  minded  men  ; 
and  the  preserving  the  church,  was  given  out 
as  tlie.v«Qr.d,  by  those  who  meant  France  or  St, 
Gerroains  by  it ;  and  under  this  fatal  delusion 
many  are  apt  to  be  misled  to  this  day." 

The  convocation  met  on  Thursday,  Nov.  41, 
and  began  in  an  unhappy  difference  about  the 
choice  of  a  Prolocutor.  Tha  person  designed 
by  the  bishop  of  London  and  most  of  his  bre- 
thren and  the  sober  part  of  the  clergy,  was  Dr. 
Tiilotson,  dean  of  Canterbury,  wbora\be  king 
had  lately  made  clerk  of  his  closet,  and  used  to 
call  him  the  honestest  man  and  the  best  friend 
that  ever  he  had  in  his  life ;  but  it  was  carried 
by  a  majority  of  votes  for  Dr.  Jane  of  Oxford, 
who  being  presented  on  the  25th  to  the  bishop  of 
London  as  president,  for  his  approbation,  made 
a  customary  speech  in  Latin,  wherein  he  ex* 
tolled  the  excellency  of  the  church  of  England 
as  established  by  law,  above  all  christian  com* 
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dulged  working  after  evening  service,  if  autho- 
rity shall  think  fit.  The  other  names  excepted 
against,  stand  in  the  Kalendar,  not  that  they 
should  be  kept  ns  holy  days,  but  upon  the  score 
of  their  being  useful  for  preserving  the  memo- 
ries of  some  eminent  persons  :  they  are  like- 
wise serviceable  for  leases,  law-days,  &c. 

•  "  Their  proposal  touching  the  gift  of  prayer, 
makes  the  Liturgy,  in  effect,  wholly  insignifi- 
cant :  for  what  else  can  be  the  consequence, 
if  every  minister  may  pot  in,  and.  leave  out*  at 
discretion?  As  for  the  gift,  or  rather  the 
spirit  of  prayer,  it  consists  in  the  inward  graces 
of  the  Holy  Spirit,  and  not  in  extemporary  ex- 
pressions :  such  unpremeditated  effusions  are 
only  the  effects  of  natural  parts,  of  a  voluble 
tongue  and  uncommon  assurance.  But  if 
there  is  any  such  gift  as  is  really  pretended, 
this  extraordinary  qualification  must  be  subject 
to  the  prophets  and  the  order  of  the  church. 

"  Considering  the  mischiefs  coming  by  im- 
pertinent, ridiculous,  and  sometimes  seditious, 
wicked  and  blasphemous  expressions,  under 
pretence  'of  giving  liberty  for  exercising  the 
gift  of  prayer ;  considering  the  honour  of  God 
is  so  hignly  injured,  and  religion  suffers  so 
much  this  way,  it  is  reasonable  those  who 
desire  such  an  indulgence  in  public  devotions, 

.  should  first  give  the  church  security,  that  no 
private  opinions  should  be  put  into  their  pray- 
ers :  and  that  nothing  contrary  to  the  faith, 
should  be  uttered  before  God,  or  offered  up  to 
him  m  the  church.  To  prevent  which  mis- 
chiefs, the  former  ages  knew  no  better  way 
than  forbidding  the  use  of  any  prayers  in  public, 
excepting  such  as  were  prescribed  by  public 
authority. 

"  The  Presbyterians  objections  against  the 
obsolete  language,  and  mistaken  sense  in  the 
Translation  med  in  the  Liturgy,  are  all  true, 
and  all  amended. 

"  The  Church  Commissioners  proceed  to 
consider  their  Exceptions  against  reading  Apo- 
chryphal  lessons  in  the  church.  Atid  here  they 
observe,  the>  Presbyterians  demand  an  altera- 
tion upon  such  grounds  as  would  exclude  all 
Sermons  as  well  as-  the  Apocrypha.  Their  ar- 
gument is,  the  he!y  Scriptures,  contain  all 
things  necessary  with  reference  both  to  l>elief 
and  practice.  This  plea  is  returned  upon  them 
with  a  dilemma:  if  the  inspired  writings,  say 
the  Church-Commissioners,  are  so  compre- 
hensive, to  what  purpose  are  there  so  maty 

•unnecessary  Sermons  ?  Why  have  we  any  thim$ 
more  than-  the  reading  of  Holy  Scriptures  ? 
But  if  notwithstanding  the  sufficiency  of  the 
Old  and  New  Testament,  Sermons  are  neces- 
sary, there  is  no-  reason  why  these  Apocryphal 
chapters  should  not  be  reckoned  equally  use- 
ful :  for  most  of  them  deliver  excellent  dis- 
course! and  precepts  of  morality  :  and  it  is 
much  to  be  wished  the  sermons  of  these  minis- 
ters were  no  worse :  if  they  are  afraid  these 
books  may  by  this  regard  come  up  to  an  equal 
authority  with  the  Canon  ;  the  church  has  se- 
cured the io  against  this  apprehension,  by  call- 
ing them  Apocryphal :   now-  it  it  the  church's 


testimony  which  teaches  ns  to  make  this  dis- 
tinction. And  lastly,  to  leave  out  these  Apo- 
cryphal, lessons,  were  to  cross  upon  the  practice 
of  former  ages. 

"That  the  minister  should  not  read  the 
communion  service  at  the  communion-table, 
is  not  reasonable  to  demand,  since  it  was  the 
practice  of  all  the  Primitive  Church  :  and  if 
we  do  not  govern  ourselves  by  that  golden 
rule  of  the  Council  of  Nice,  "  Let  ancient  cus- 
toms be  continued,*'  unless  reason  plainly  re- 
quires the  contrary,  we  shall  give  offence  to 
sober  Christians  by  a  causeless  departure  from 
Catholic  usage,  and  put  a  greater  advantage  in 
the  hauds  of  our  adversaries,  than  it  is  to  be 
hoped  our  brethren  the  Dissenters  would  wil- 
lingly allow.  As  for  the  priest's  standing  ac 
the  Communion-table,  it  seems  an  invitation 
to  the  holy  Sacrament,  and  reminds  us  that  it 
is  the  duty  of  some  of  us  at  least,  to  receive 
every  Sunday  :  and  though  we  happen  to  neg- 
lect our  duty,  it  is  fit  the  church  should  suggest 
recollection,  and  keep  her  standing. 

"  It  is  not  reasonable  the  word  Minister 
should  only  be  used  in  the  Common-Prayer  : 
for  since  some  parts  of  the  Liturgy  may  be  per- 
formed by  a  deacon  and  others,1  such  as  Abso- 
lution and  Consecration,  by  none  under  the 
order  of  a  Priest,  it  is  fit  some  such  word  aa 
Priest  should  be  used  for  those^  offices  which 
are  appropriated  to  his  character:  the  term 
Minister  being  of  too  low  and  lax  a  significa- 
tion for  this  purpose.  The  word  Curate  like- 
wise signifies  those  who  are  entrusted  by  the 
bishop  with  the  cure  of  souls,  and  therefore 
very  fit  to  be  used.  Sunday  being  a  very  an- 
cient distinction  of  the  day  upon  which  our 
Saviour  rose  from  the  dead,  there  is  no  reason 
that' name  should  be  disused. 

*'  Singing  of  Psalms  in  metre,  continue  the 
Church-Commissioners,  is  no  part  of  the  Li- 
turgy, and  by  consequence  no  part  of  our  com- 
mission. 

"  Iu  answer  to  the  15th  objection,  they  al- 
ledge,  that  the  church's  phrase  in  her  prayers, 
is  no  more  offensive  than  St.  Paul  s :  this 
apostle  in  his  epistles  to  the  Corinthians,  Gala- 
tians,  and  others,  calls  them  in  general  the 
Churches  of  God  sanctified  in  Christ  Jesus, 
and  Saints  by  their  vocation.  And  yet  amongst 
these,  there  were  many,  who  upon  the  score  of 
their  open  irregularities,  could  not  properly 
be  stiled  such:  however,  St.  Paul  denomi- 
nates the  whole  from  the  greater  part,  and 
puts  the  rest  in  mind  of  their  profession,  what 
they  hare  undertaken  in  their  baptism,  and 
the  privileges  and  honourable  distinctions  to 
which  that  Saci  atnent  has  givf  n  them  a  title. 

"  As  to  the  connexion  of  the  parts  of  the 
Liturgy,  it  is  conformable  to  the  example  of 
the  Churches  of  God,  and  has  as  much  co- 
herence as  usually  occurs  in  many  petitions  of 
•the  same  Psalm.  And  the  method  of  these 
offices  they  must  believe  to  be  admirable  and 
beyond  exception,  till  the  Presbyterians  can 
suggest  a  better,  which  is  not  yet  done. 

"  The  Collects,  by  their  brevity,  are  best 
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aimed  to  devotion,  and  resemble  those  short, 
but  prevalent  prayers  in  Scripture,  *  Lord  be 
merciful  to  me  a  sinner/  *  Son  of  David  have 
merer  on  us.'  .  *  Lord  increase  our  faith.' 

After  this,  proceeding  to  the  remainder  of 
the  objection,  they  subjoin,  "  We  cannot  ima- 
gine why  the  repeated  name  and  mention  of 
the  attributes  of  God,  should  not  be  most  ac- 
ceptable to  any  person  religiously  disposed  ;  or 
how  this  repetition  should  seem  any  burthen, 
since  David  magnified  one  attribute  of  God's 
mercy  six  and  twenty  times  together.  Nor 
can  we  conceive  why  the  name  and  merits  of 
Jesus  should  be  less  comfortable  to  us  than  to 
former  saints'  and  martyrs :  and  since  the  hopes 
of  obtaining  our  petitions  are  founded  upon 
the  attributes  of  God,  such  prefaces  of  prayers 
as  are  taken  from  the  divine  perfections,  are 
not  to  be  censured  as  unsuitable  and  casual, 
though  they  should  have  no  special  reference 
to  the  following  petitions." 

From  hence  they  advance  to  the  17th  ex- 
ception :  "  And  whereas  it  was  objected  there 
was  no  preparatory  prayer  in  our  Liturgy  for 
God's  assistance  or  acceptance,  they  answer, 
this  is  plain  misreporctng  the  Common-Prayer. 
For  besides  a  preparatory  exhortation,  there 
are  several  prayers  upon  the  beads  in  which  it 
is  pretended  they  are  deficient.  The  instances 
are  these ;  *  Despise  not,  O  Lord,  humble  and 
contrite  hearts.'  '  That  those  things  may 
please  him  that  we  do  at  this  present/  '  O 
lord  open  our  lips/  &c. 

"  As  to  the  Presbyterians  objection  against 
the  Church's  Confession  being  couched  in 
general  terms,  the  episcopal  divines  answer,  that 
this  is  rather  a  perfection,  than  a  disadvantage: 
that  the  offices  are  intended  for  common  use : 
that  general  services  would  cense  to  be  such, 
by  descending  to  particulars.  To  come  closer 
to  the  case  :  when  confession  of  sins  is  general, 
all  persons  may  and  mus(  join  in  it,  considering 
in  many  things  we  offend  all.  But  if  the  enu- 
meration of  sin  was  particular,  it  would  not  be 
so  well  suited  to  the  use  of  the  congregation  : 
for  it  may  well  be  supposed  to  happen,  that 
some  persons  may  by  God's  grace,  have  been 
preserved  from .  several  of  those  sins  recited  : 
and  therefore  by  confessing  themselves  guilty, 
they  would  lie  to  God  Almighty,  and  thus  stand 
in  need  of  a  new  confessiou.  As  (or  original 
sin,  they  conceive  it  sufficiently  acknowledged 
in  the  church's  confessing,  that  *  without  God's 
*  help,  oar  frailty  cannot  but  fall ;  and  that  our 
'  mortal  nature  can  do  no  good  thing  without 
<him., 

a  And  whereas  the  Presbyterians  complained 
of  the  want  of  stated  forms  for  several  public 
occasions ;  the  Church-Commissioners  answer, 
they  are  not  conscious  of  any  such  defect  : 
however,  if  any  such  thing  can  be  made  good, 
the  Church  will  provide  accordingly. 

M  The  Dissenters  complain,  the  Liturgy  goes 
too  much  upon  generals,  in  their  applications 
for  God's  grace  and  protection,  and  instance 
in  these  expressions ;  '  That  we  may  do  God's 
Willi  that  we  nay  be  kept  from  all   evil/ 


Now  these,  repty  the  Church-Commissioners, 
are  almost  the  very  terms  in  the  Lord's  Prayer. 
So  that  they  must  reform  that,  before  they  can 
pretend  to  mend  our  Liturgy  in  these  petitions." 

The  principal  demand  of  the  Presbyterians, 
was,  "  That  those  which  impose  any  ceremo- 
nies, especially  the  surplice,  the  sign  of  the 
cross,  and  kneeling,  might  be  abrogated.  Their 
reasons  for  this  demand,  are  these. 

"  1.  It  is  doubtful,  as  the  Presbyterians 
argue,  whether  God  has  empowered  men  to 
impose  such  significant  signs.  For  though  they 
call  them  significant,  they  have  no  real  good- 
ness in  the  judgment  of  the  imposers  them- 
selves ;  for  they  call  them  things  indifferent, 
and  therefore  tney  cannot  fall  under  St  Paul's 
rule  of  Omnia  decenter,  neither  are  they  suit- 
able to  the  simplicity  of  gospej  worship. 
*"  S.  Because  it  is  a  violation  of  the  royalty 
of  Christ,  and  an  impeachment  of  his  laws  as 
insufficient.  Their,  other  tw  o  reasons,  drawn 
from  their  being  scrupled  by  several  learned 
and  orthodox  men  ;  and  giving  occasion  to 
divisions  and  persecution,  have  been  mentioned 
already." 

The  Church- Commissioners,  before  they  an- 
swer particularly  to  these  reasons,  premise  some 
general  rules  for  supporting  their  following  dis- 
course. 

"  1.  They  observe,  that  God  has  not  only 
given  a  power,  but  likewise  commanded  the 
imposing  whatever  shall  be  truly  decent  and 
becoming  his  public  service.  *1  hat  after  St. 
Paul  had  laid  down  some  particular  rules  for 
praying,  thanksgiving,  prdphesyinji,  &c.  he 
concludes  with  this  general  precept,  let  all 
things  be  d6ne  \»x<nf»t*ty  in  a  decent  manner: 
and  that  there  may  be  uniformity  in  these  cir- 
cumstances of  decency,  the  apostle  adds,  let 
there  be  a  r*&s,  a  rule,  or  dunon  for  'that 
purpose. 

"  2.  Superiors,  not  inferiors,  must  be  judges 
of  what  is  decent  and  convenient :  those  who 
have  authority  to  order  that  every  thing  be 
done  decently,  must  of  necessity  first  judge  of 
the  quality  of  things. 

«*  3.  These  rules  for  decency  made  and  en- 
joined by  superiors,  ought  to  be  obeyed  by 
inferiors,  till  it  is  made"  as  clear  that  they  are 
not  bound  to  obey  in  the  particular  case,  as  it 
is  evident  in  general,  that  it  is  their  duty  to 
obey  their  superiors  :  for  if  the  exemption 
from  obedience  is  less  clear  than  the  command 
to  obey,  it  must  be  sjn  not  to  obey. 

"  4.  Pretence  of  conscience  is  no  discharge 
from  obedience,  for  the  law,  as  long  as  it  con- 
tinues, binds  to  obedience  :  it  is  the  apostle's  ' 
doctrine, '  Ye  must  needs  be  subject/  As  to 
the  pretence  of  a  tender  or  reluctant  conscience, 
this  plea  can  never  disable  the  law  :  for  it  nei- 
ther takes  away  the  authority  of  the  legislator, 
nor  makes  the  matter  of  the  law  unlawful.  Be- 
sides, if  pretence  of  conscience  was  a  sufficient 
excuse  for  non-obedience,  laws  would  signify 
nothing;  for  every  body  might  pretend  this 
plea;  which  if  allowed,  anarchy  and  confusion 
must  inevitably  follow. 
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5.  "  Though  charity  moves  for  compassion, 
and  may  dispose  superiors  to  relieve  those  that 
are  really  over  scrupulous  and  perplexed ;  yet  we 
must  not  break  God'»  command  out  of  good  na- 
ture :  and  therefore  we  must  not  suffer  the  pub- 
lic service  to  be  indecently  or  disorderly  per- 
formed, for  the  ease  of  tender  consciences. 

"  Having  premised  this  general  answer,  the 
church  coinmissioneis  proceed  to  argue  that 
those  things  which  they  call  indifferent,  because 
neither  expressly  commanded,  nor  forbidden  by 
God  Almighty,  have  something  of  natural  pro- 
portion, goodness  and  decency  in  tliem ;  and 
for  this  reason  they  are  imposed :  Thus  by  St. 
Paul's  rule,  and  many  others  in  scripture,  au- 
thority is  given  to  governors,  to  impose  signs, 
which  certainly  are  never  the  worse,  because 
they  carry  a  signification  of  decency  and  re- 
gard. On  the  other  side,  if  the  church  should 
enjoin  the  use  of  ceremonies  which  were  wholly 
insignificant ;  such  an  exercise  of  power  might 
rather  be  questioned. 

2.  "  To  make  such  laws  upon  the  score  of 
decency  is  no  violation  of  Christ's  royalty :  it  is 
only  exercising  a  branch  of  that  authority  grant- 
ed-to  his  church :  and  therefore  disobeying  such 
commands  of  superiors,  is  a  plain  opposition  to 
his  sovereignty.  Farther,  making  laws  for  the 
sake  of  decency,  does  by  no  means  imply  a 
charge  of  insufficiency  upon  our  Saviour's  insti- 
tutions. For  it  is  evident  by  the  precepts  them- 
selves, that  our  Saviour  never  intended  to  de- 
termine every  minute  circumstance  of  time, 
place,  and  manner :  he  only  commanded  the 
substance  of  religious  duties  in  general,  and  di- 
rected to  the  right  ends  of  the  performance.  As 
to  other  matters,  our  Lord  left  every  man  to  the 
suggestions  of  reason  for  private  services ;  and 
appointed  governors  of  the  church* to  determine 
such  particularities  for  the  public.  Thus  for 
instance,  our  Saviour  commanded  prayers,  fasu 
ing,  &c.  But  time  and  place  for  these  duties 
are  undetermined.  Thus  by  parity  of  reason- 
ing, to  make  laws  for  regulating  the  points  of 
decency,  is  no  imputation  upon  his  economy ; 
lor  it  is  plain  it  was  not  his  design  to  state  these 
matters.  He  has  left  us  governors  for  this  pur- 
pose ;  their  commission  is  express  to  all  ima- 
ginable advantage:  «  As  my  Father  sent  me,  so 
«  send  I  you.  Obey  those  that  have  the  rule 
'  over  you/  He  has  likewise  told  us,  that  if  we 
will  not  bear  his  church,  we  must  be  reckoned 
no  better  than  heathens  and  publicans. 

"  And  whereas  the  n on- conformists  plead 
they  cannot  obey  the  commands  of  the  church 
for  fear  of  violating  the  precept,  which  forbids 
adding  to  the  word  of  God.  To  tl.is  the  church 
commissioners  answer,  These  uin listers  do  not 
well  consider,  that  it  is  no  addition  to  the  word 
of  God  to  command  things  for  order  and  de- 
cency, provided  they  are  not  enjoined  a*  God's 
immediate  tnttructiuns,  but  only  as  regulations 
of  human  authority  But  on  the  other  hand, 
to  affirm  that  superiors  are  n«*  allowed  to  com 
rqand  thing*  unforbidden  by  God  Almighty,  is 
*  an  undeniable  additioti  to  the  word  of  God. 
And  likewise  to  deny  eccjgeiaitiosi  ox  civil  go- 


vernors that  power  which  the  scriptures  have 
given  them,  is  diminishing  God's  word,  which  is 
no  less  forbidden  in  the  text  last  mentioned. 

"  And  supposing  some  people  continue  per- 
plexed, and  under  scruples ;,  the  church  may 
notwithstanding,  without  sin,  insist  upon  her 
commands  for  complying  with  decent  ceremo- 
nies. And  ail  this  without  being  guilty  of  of- 
fending our  weak  brother;  for  here  the  scandaL 
is  taken,  and  not  given.  It  is  the  prejudice  and 
mistake  of  the  scrupulous  person  that  disturbs 
himself;  and  therefore  he  may  be  justly  said  to 
lay  the  stumbling  block  in  his  own  way. 
.  "  Neither  will  the  case  of  St.  Paul's  not  eat* 
ing  flesh  if  it  offended  his  brother,  do  any  ser- 
vice to  the  complainants.  For  here  it  must  be 
observed,  the  apostle  speaks  of  tilings  not  com- 
manded by  God  or  his  church ;  of  matter* 
which  had  nothing  of  decency  or  signi6cancj 
for  religious  purposes.  And  therefore  in  a  case 
thus  foreign  and  unrelated  to  divine  worship* 
St.  Paul  was  willing  to  resign  his  liberty,  rather 
than  offend  his  brother.  But  if  any  man  sbouldx 
venture  to  break  a  just  law  or  custom  of  User 
church,  the  apostle  marks  him  for  a  contentious* 
person. 

"That  these  ceremonies  have  occasioned 
many  divisions,  as  it  is  pretended,  is  no  more 
their  fault,  than  the  misunderstandings  between 
the  nearest  relations,  accidentally  consequent, 
upon  the  preaching  of  the  Gospel,  can  be  fairly 
charged  on  the  Christian  religion. 

"  After  this  they  proceed  to  justify  the  usej 
of  the  surplice  by  ^Hedging,  that  both  reason 
and  experience  may  inform  us,  that  decency  in 
ornament  and  habit  strike  the  senses,  and  ex- 
cite reverence  and  regard :  upon  this  view  they 
are  made  use  of  in  the  equipage  of  princes,  and 
in  courts  of  justice.  And  why  then  should  the 
service  of  God  be  refused  this  common  ad  van-' 
tage  ?  and  to  come  to  the  particular  case,  no 
habit  is  more  suitable  at  holy  ministrations 
than  white  linen :  It  is  an  emblem  of  purity 
and  beauty :  angels  have  appeared  in  this  dress, 
and  therefore  what  colour  can  be  more  proper 
for  those  whom  the  scripture  dignifies  with  that 
name?  and  that  this  liabit  was  anciently  used  in 
the  church,  we  may  learn  from  St.  Chrysostom. 

"  The  cross,  continue  these  episcopal  di» 
vines,  was  always  used  in  the  church  in  immor* 
tali  tavQcro.  To  testify  therefore  our  commu- 
nion with  the  saints  of  former  ages,  as  our  creed 
teaches  us ;  and  to  signify  we  are  not  ashamed 
of  the  cross  of  Christ :  for  these  reasons  they 
conceive  it  proper  this  ceremony  should'  be 
continued,  and  cannot  imagine  it  should  trouble 
the  conscience  of  any  person  that  desires  to  be 
satisfied. 

"  As  to  the  posture  of  kneeling,  they  argnev 
it  best  becomes  the  solemnity  of  the  holyEn- 
rhamt:  That  the  most  valuable  blessings  ought 
to  be  received  with  the  greatest  marks  of  reve- 
rence and  submission.  That  postures  of  fami- 
liarity are  not  acceptable  to  God  Almighty 
upon  so  solemn  an  occasion,  may  be  collected 
from  Malachi  i.  6>  84  That  when  the  church 
used,  standing,  at  her  payers,  (he  manner  of.  r#» 
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coring  m  more  mhnmtium :  That  since  this 
posture  of  standing  has  been  disused,  and  kneel* 
ing  practised  instead  of  it ;  since  this  circum- 
stance is  thus  altered  by  the  church's  appoint- 
ment, to  stand  at  the  Communion  now,  when 
we  kneel  at  prayers,  would  be  by  no  means  de- 
cent; neither  was  it  ever  the  custom  of  the  best 
times. 

"  The  Church  Commissioners  conclude  their 
General  Answer  with  taking  notice,  that  there 
were  ancient  liturgies  in  the  church,  as  appears 
plainly  from  St.  Chrysostom's,  St.  Basil's,  and 
others:  And  the  Greeks,  say  they,  mention  St. 
James's,  much  older  than  the  rest.  And  though 
«e  cannot  trace  entire  liturgies  through  all  the 
centuries  of  Christianity;  yet  that  there  were 
web  in  the  earliest  ages,  may  certainly  be  con- 
dense1 from  the  fragments  remaining  :  such  as, 
Ssaom  Corda,  ore.  Gloria  Patri,  Benedicite, 
Hjmoos,  Cbembtfltis,  ccc.Vere  Dignum  etjus- 
tnm,&c.  Domino*  yubiscum  et  cum  Spiritu  tuo, 
with  several  others :  and  notwithstanding  the  li- 
turgies now  extant  may  be  interpolated;  yet 
•here  the  forms  aad  expressions  are  agreeable 
to  Catholic  doctrine,  they  may  well  be  presumed 
iDcorrnpted  remainders)  and  primitive  usage; 
especially  since  general  councils  are  silent  as  to 
the  original  of  these  liturgies*" 

To  this  Answer  the  Non-conformists  put  in 
a  long  Reply. 

As  to  their  more  particular  exceptions  against 
the  Rubric  and  the  offices  in  the  CoramonPrayer ; 
u  fo  the  Litany  they  would  have '  from  all  other 
1  deadly  sin,'  altered  to  *  from  all  other  heinous 
'sisi.'  '  From  sodden  death/  they  moved 
night  be  changed  to  *  unprepared  dying  sudden- 
1  ly.'  They  take  check  at  the  church's  praying 
for'  all  that  travel,'  and  insist  the  expression  may 
be  Qualified,  to '  those  that  travel.'  In  the  office 
fee  the  Visitation  of  the  Sick,  they  except  to  the 
form  of  absolution,  press  for  declarative  and 
conditional  expressions ;  as  *  I  pronounce  thee 
1  absolved  if  thou  dost  troly  repent  and  believe :' 
So  this  the  Church  Commissioners  answer, 
"That  the  form  of  absolving  in  the  Liturgy  is 
w*e  agreeable  to  the  scriptures  than  that  which 
tbes*  ministers  desired.  For  where  the  apos- 
tles, and  their  successors  the  bishops  and  priests, 
*«  coinmisaionirted  for  this  purpose,  it  is  de- 
clared, « Whose  sins  ye  rrmir,  tbey  are  remit- 
ted ;*  not '  whose  sins  you'  pronounce  remit- 
ted jf  neither  needs  the  condition  be  expressed, 
boo*  always  necessarily  understood. 

u  In  the  office  for  Churching  of  Women,  they 
**sW  have  this  prayer  with  the  responsal  omit- 
ted ;  0  ton*  save'  this  woman  thy  servant ; 
™»-  Which  pntteth  her  trust  in  thee.  The 
wan  of  then-  exception  is,  That  it  may  hap- 
pw  a  woman  may  come  to  give  thanks  for  a 
cnM  born  in  adultery  or  fornication.  But  to 
trotbe  episcopal  divines  reply,  That  in  such 
CMoshe  is  to  do  penance  before  she  is  church- 
ed. And  which  is  the  last  case  that  I  shall 
|»»uob,  they  except  against  the  Rubrics  en- 
ding the  woman  ta  offer  the  accustomed  of- 
ferings: this  tbey  pretend  bots  too  tike  a  Jew- 


ish purification.  To  this  the  Church  Commit 
sioners  return,  That  offerings  are  required  as* 
well  under  the  Gospel,  as  under  the  Law; 
aud  that  when  we  -give  thanks  for  special 
blessings  and  deliverance  from  danger,  it  is  a? 
proper  occasion  for  such  religious  acknowledg- 
ments.'* 

Besides  the  Exceptions  already  mentioned  by 
the  Non-conformists,  there  were  larger  Additions) 
or  new  Forms  referred  to  Baxter's  management. 
This  divine  went  a  great  way  in  his  commission, 
and  drew  up  an  entire  service  which  be  intituled 
the  Reformed  Liturgy.  This  was  read  by  the* 
ministers,  and  generally  approved.  The  Com- 
mon Prayer  is  very  much  altered  in  this  compo- 
sition :  the  additions  and  omissions  are  consi- 
derable; and  both  matter  and  form  remarkably 
different.  It  was  laid  before  the  bishops  and 
other  divines  in  the  commission.  In/ the  recom- 
mendatory'address  before  it,  the  non-con  romK 
ists  had  the  modesty  to  declare,  that  if  any  of 
those  rules  or  directions  upon  debate  shall  bet 
judged  by  the  Commissioners  unnecessary  or 
over-long,  we  shall  be  very  ready  (say  the}')  to 
submit  either  to  the  alteration,  or  omission  of 
them.  Al  last,  in  the  close  of  their  application, 
they  desire  the  several  particulars  thereof  may 
be  inserted  into  the  respective  places  of  the  Li- 
turgy to  which  they  belong ;  and  he  left  to  the 
minister's  choice  to  use  the  one  or  the  other, 
according  to  his  majesty's  gracious  Declaration 
concerning  Ecclesiastical  Affairs. 

About  ten  days  before  the  commission  ex- 
pired, the  non-conformists  desired  a  personal 
conference  with  the  bishops  upon  the  subject  of 
the  papers  exchanged.  This  request  being; 
agreed,  three  of  each  party  were  pitched  on  to 
manage  the  dispute:  the  bishops  chose  Dr. 
Pearson,  Dr.  Gunning,  and  Dr.  Sparrow  •  the 
ministers'  managers  were  Dr.  Bates,  Dr.  Ja- 
comb,  and  Mr.  Baxter :  When  they  met,  the 
conference,  through  want  of  order,  frequent  in- 
terruptions, and  personal  reflections,  turned  to 
no  account. 

Time  being  thus  spent  to  little  purpose,  bi- 
shop Cosens  at  last  produced  a  Paper,  contain- 
ing an  expedient  to  end  the  controversy.  The 
principal  thing  in  this  paper  was  a  proposal  to 
put  the  complainants  upon  distinguishing  be- 
tween things  they  charged  as  sinful,  and  others, 
which  they  opposed  upon  the  score  of  inexpe- 
diency. The  three  disputants  on  the  ministers* 
side,  were  desired  to  draw  up  their  sense  upon 
this  subject  against  the  nest  morning.  This 
was  accordingly  done  and  delivered,  but  in 
their  own  names  only :  for  here  they  would  not 
pretend  to  represent  their  party.  In  this  dis- 
course they  charge  the  Rubric  and  Injunctions, 
of  the  Church  with  eight  things,  flatly  sinful  and 
contrary  to  the  word  of  God :  they  are  these : 
1.  That  no  minister  be  admitted  to  baptize 
without  the  transient  image  of  the  cross.  2. 
That  no  minister  be  permitted  to  read  or  pray, 
or  exercise  the  other  parts  of  his  office,  that  dares 
not  wear  a  surplice.  3.  That  none  be  admitted 
to  Communion  in  the  Lord's-Supper,  that  dare 
not  receive  it  kneeling;  and  that  all  ministers 
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be  enjoined  to  deny  it  to  such.  4.  TJiat  mi- 
nisters are  obliged  to  pronounce  all  baptized 
infants  regenerate  by  the  Holy  Ghost,  whether 
they  are  children  of  Christians  mr  not.  5.  That 
ministers  be  forced  to  deliver  the  sacrament  of 
the  body  and  blood  of  Christ  unto  the  unfit, 
both  in  health,  and  sickness,  and  that  with  per- 
sonal application,  putting  it  into  their  hands : 
And  that  such  are  forced  to  receive  it,  though 
against  their  own  wills,  in  the  conscience  of 
their  impenitency.  6.  That  ministers  are 
forced  to  absolve  the  unfit,  and  that  in  abso- 
lute expressions.  7.  That  ministers  are  forced 
to  give  thanks  for  all  whom  they  bury,  as 
brethren  whom  God  has  delivered  and  taken 
to  himself.  And,  8.  That  none  may  be  a 
preacher  that  dares  not  subscribe  there  is  no- 
thing in  the  Common-Prayer-Book,  book  of 
Ordination,  and  the  39  Articles,  that  is  contrary 
to  the  word  of  God. 

-  The  most  remarkable  things  in  this  debate 
were  these  two. 

"  First,  They  had  a  long  argument  about  set- 
tling the  sense  and  application  of  Rom.  xiv.  1, 
9,  3.  '  liim  that  is  weak  in  the  faith,  receive 
'you,  ibut  not  to  doubtful  disputations,  oW 
Here  the  Presbyterian  ministers  were  the  oppo- 
nents. 

"  In  the  other  part  of  the  dispute,  the  ques- 
tion was,  Whether  it  was  sinful  to  enjoin  mi- 
nisters to  deny  the  Communion  to  those  that 
would  not  receive  it  kneeling?  And  here  the 
episcopal  divines  who  opposed,  urged  several 
arguments,  thatchings  in  their  own  nature  in- 
different, might  become  necessary  as  to  their  use, 
when  commanded  by  lawful  authority.  In  this 
debate,  the  episcopal  divines  arguing  thus ;  That 
a  command  which  commands  only  an  act  in 
itself  lawful  is  not  sinful.  This  was  denied  by 
Baxter,  upoir  the  score  that  some  unlawful  cir- 
cumstance might  hang  upon  the  command,  or 
because  the  penalty  might  be  over-charged. 
The  opponents  reinforced  their  proposition  thus : 
That  command  which  conimandeth  an  act  in 
itself  lawful,  and  no  other  act  whereby  any  un- 
just penalty' is  injoined,  nor  any  circumstance 
whence  directly,  or  per  accident,  any  sin  is 
consequent,  which  the  commander  ought  to 
provide  against,  is  not  sinful.  This  Baxter  de- 
nied, '  because  the  first  act  commanded,  may 
'  be  accidentally  unlawful,  and  be  commanded 
'  by  an  unjust  penalty,  though  no  other  act  or 
'  circumstance  be  such.'  The  opponents  endea- 
voured to  set  the  argument  in  a  stronger  light,  if 
possible .  To  this  purpose  they  improve  their 
proposition  thus :  That  command  which  com- 
mandeth  an  act,  in  itself  lawful,  and  no  other 
act  whereby  any  unjust  penalty  is  eujoined, 
nor  any  circumstance  whence  directly  or  per 
accident,  any  sin  is  consequent,  which  the 
commander  ought  to  provide  against,  hath  in 
it  all  things  requisite  to  the  lawfulness  of  a 
command,  and  particularly  cannot  be  guilty  of 
commanding  an  act  per  accident  unlawful,  nor 
of  commanding  an  act  under  an  unjust  penalty. 
This  proposition  was  denied  by  Baxter  for  his 
reasons  last  mentioned." 


|      And  thus  the  Conference  at  the  Savoy  ended 
without  an  accommodation.*     ' 

Before  we  leave  this  famous  Conference  at 
the  Savoy  it  will  not  be  amiss  to  remark  the  be- 
haviour of  the  Commissioners  on  both  sides ; 
some  of  whom  seldom  or  never  appeared,  as 
Dr.  King,  bishop  of  Chichester,  Dr.  Heylin, 
Barwick  and  Earl ;  Sheldon  bishop  of  London 
eame  but  seldom,  though  he,  with  Henchman 
and  Morley,  had  the  chief  management  of  af- 
fairs ;  others  were  present,  but  did  not  much 
concern  themselves  in  the  debate,  as  Dr.  * 
Frewen  archbishop  of  York  ;  Lucy  of  St.  Da- 
vid's; Warner  of  Rochester ;  Saunderson  of 
Lincoln  :  Lancy  of  Peterborough ;  Walton  of 
Chester ;  Sterne  of  Carlisle;  Dr.  Hocket  and  Dr. 
Sparrow — On  the  side  of  the  Presbyterians  Dr. 
Horton  never  appeared,  nor  Dr.  Drake,  be- 
cause of  a  misnomer  in  the  commission  ;  Dr. 
Lightfoot,  Tuckney,  and  Mr.  Woodbridge  were 
present  but  once  or  twice. 

Among  the  bishops;  Dr.  Morley  was  the 
chief  speaker;  his  manner  was  vehement,  and 

*  "  Whether  the  encouragement  the  Non- 
Conformists  received  from  the  king,  and  the 
ministry,  the  assurances  they  might  have  from 
some  leading  members  in  parliament,  or  their 
interest  they  reckoned  on  with  the  people; 
whether  all,  or  any  of  these  motives  made  them 
stand  off,  and  less  compliant,  is  farther  than  I 
shall  pronounce. 

"  Before  I  take  leave  of  this  subject,  I  shall 
just  mention  those  Chufch  Commissioners  who 
had'  the  greatest  share  in  die  debate.  Hench- 
man, then  bishop  of  Salisbury,  and  afterwards 
of  London,  is  reported  well  acquainted  with 
the  Fathers  and  Councils :  lie  discoursed  with 
great  temper,  but  was  strongly  against  large 
abatements,  and  schemes  of  comprehension. 
This  prelate,  together  with  Sheldon  and  Mor- 
ley, are  said  to  have  had  the  chief  management 
of  this  affair.  Dr.  Pearson,  afterwards  bishop 
of  Chester,  disputed  with  great  exactness.  The 
ministers  on  the  other  side  had  a  particular  re- 
gard for  him,  and  believed  that  if  this  divine 
had  been  an  umpire  in  the  controversy,  his  con- 
cessions would  have  gone  a  great  way :  And  to 
mention  only  one  more,  Dr.  Gunning,  after- 
wards bishop  of  Ely,  bad  a  principal  part  in 
the  debase  :  He  had  a  ready  pronunciation, 
and  argued  with  great  learning  and  vigour 
His  regard  for  the  practice  of  antiquity  made 
him  adhere  strictly  to  the  ceremonies  and  con- 
stitution of  the  church:  and  he  thought  it  by  no 
means  reasonable  to  give  up  usages  and  regula- 
tions, so  primitively  settled,  and  supported. 

"  At  the  close  of  the  last  day  it  was  mutual- 
ly agreed,  that  the  Report  of  the  Conference 
should  be  delivered  to  the  king  in  writing: 
And  that  each  party  should  give  in  this  general 
account, '  That  the  church's  welfare,  that  unity 
'  and  peace,  and  his  majesty's  satisfaction,  were 
'  ends  upon  which  they  were  all  agreed :  But 
'  as  to  the  means,  they  could  not  cone  to  an  j 
*  harmony.'  *    Collier, 
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he  was  against  all  abatements.  He  frequently 
interrupted  M (.  Baxter ;  and  when  Dr.  Bates 
said,  Pray  ray  lord,  give  me  leave  to  speak,  he 
could  not  obtain  it. 

Bishop  Cosins  was  there  constantly,  and 
though  he  was  inclined  to  moderate  measures, 
s£id  some  very  severe  things.  When  the  mi- 
nisters prayed  the  bishops  to  have  some  com- 
passion on  their  brethren,  and  not  cast  such 
peat  Qumbers  unnecessarily  ont  of  the  minis- 
try,  he  replied,  "  What,  do  you  threaten  us 
*!th  ntmbers?  For  my  parti  think  the  king 
would  do  well  to  make  you  name  ihem  nil." 
Acain,  when  the  ministers  complained,  that 
after  so  many  years  calamity  the  bishops  would 
not  yield  to  that  which  their  predecessors  of- 
fered before  the  war,  bishop  Cosins  replied, 
"  Do  you  threaten  as  then  with  a  new  war  f 
Tis  time  for  the  king  to  look  to  you." 

Bishop  Gauden  often  took  part  with  the 
preabyteriau  divines,  and  was  the  only  mode- 
rator among  the  bishops,  except  bishop  Rey- 
nolds, who  spoke  much  the  first  day  for  abate- 
ments and  moderation ;  but  afterwards  sitting 
among  the  bishops  be  only  spoke  now  and  then 
a  qualifying  word;  but  was  heartily  grieved  for 
the  fruitless  issue  of  the  Conference, 

Of  the  disputants,  'tis  said.  Dr.  Pearson,  af- 
terwards bishop  of  Chester,  disputed  accurately, 
soberly,  and  cairaly,  the  presbyterian  ministers 
had  a  great  regard  for  him,  and  believed,  that 
if  he  had  been  an  umpire  in  the  controversy 
his  concessions  would  have  gone  a  great  way. 

Dr.  Gunning  was  the  most  forward  speaker, 
and  stuck  at  nothing.  Bishop  Burnet  says, 
that  all  the  arts  of  sophistry  were  used  by  him 
ffl  as  confident  a  manner  as  if  they  had  been 
wuod  reasoning ;  that  he  was  unweariedly  ac- 
tive to  very  little  purpose,  and  being  very  fond 
of  the  popish  ritual  and  ceremonies,  he  was 
much  set  upon  reconciling  the  church  of  Eng- 
land to  Rome. 

On  the  side  of  the  presbyterians,  Dr.  Bates 
and  Manton  behaved  with  great  modesty  :  the 
most  active  disputant  was  Mr.  Baxter,  who  had 
a  very  metaphysical  head  and  fertile  invention, 
*>d  was  one  of  the  most  ready  men  of  bis,  time 
f,jr  an  argument,  but  too  tenacious  of  his  own 
opinions.  Next  to  him  was  Mr.  Calamy,  who 
had  a  great  interest  among  the  presbyterian 
ministers  in  the  city  and  country,  and  for  his 
*Ce  and  gravity  was  respected  as  their  fa- 
ther. 

Among  the  auditors  Mr.  Baxter  observes 
there  was  with  the  bishops  a  crowd  of  young  di- 
vines who  behaved  indecently ;  but  mentions , 
only  two  or  three  scholars  and  laymen,  who, 
w  auditors,  came  in  with  the  Presbyterians,  as 
Mr.  Miles,  Mr.  Tillotson,  and  others. 


After  the  removal  of  lord  Clarendon,  an  at- 
£»»*  for  a  Comprehension  of  the  Protestant 
Desentm  was  set  on  foot  in  the  year  1668, 
hy  Lord-Keeper  Bridgman,  Hale,  Wilkins  and 
Jthcrs;  an  account  of  its  failure  ia  given  bv 
■■met  iu  the  History  of  his  own  Times,  Vol.  1. 


p.  949.  See  also  4  Cobb.  Pari.  Hist.  413,  et 
seq.  and  4  Neal's  History  of  the  Puritans  340. 
An  attempt  of  the  same  nature  in  favour  of  the 
sectaries'  was  made  about  the  same  time  in 
Scotland .    Laing  thus  speaks  of  it  : 

"  The  humane  design  to  relieve  (he  Presby- 
terians, was  retarded,  not  discouraged  by  the 
attempt  on  Sharp.  Tlie  scandalous  lives,  and 
the  ignorance  of  the  western  clergy  were  no* 
torious,  and  the  people  were  agitated  au/i  in- 
flamed by  a  hot,  itinerant  race  of  youthful 
preachers,  whole  fiery  polemics  required  a  pre- 
sent remedy,  more  efficacious  than  persecution 
could  afford.  An  accommodation  with  the  pres- 
byterians was  attempted  by  Leighton,  while  the 
situation  of  the  church  might  admit  of  an  easy 
comprehension  of  sects.  The  prelates,  intent 
on  the  acquisition  of  power,  had  introduced  no 
material  innovation  in  its  worship  or  its  rites  a 
Its  worship  was  still  extemporary,  or  in  some 
congregations  was  exchanged  for  a  portion  of 
the  Liturgy ;  the  sacramental  rites  were  ad- 
ministered without  kneeling,  or  the  sign  of  the 
cross;  and  as  the  surplice,  the  altar,  and  the 
offensive  ceremonies  of  the  preceding  reign 
were  not  generally  revived,  an  uniform  mode 
of  worship  was  not  difficult  to  be  restored. 
The  chief  obstacle,  and  almost  the  only  source 
of  defection,  was  the  government  of  the  church, 
which,  according  to  Leighton's  scheme  of  com- 
prehension, was  to  be  restored  to  its  former  si- 
tuation in  the  reign  of  James.  The  bishops 
were  to  relinquish  their  negative,  and  not  to  or* 
dain  without  the  concurrence  of  the  presbyter?, 
and  their  authority  was  to  be  reduced  to  little 
more  than  a  /ight  to  preside  in  ecclesiastical 
courts.  The  presbyterian  clergy  were  to  be 
replaced  and  relieved  from  canonical  oaths, 
and  permitted,  on  their  ordination  or  return 
to  their  Presbyteries,  to  exonerate  their  con- 
science by  a  Protestation  against  the  prece- 
dence of  the  bishops,  to  which  they  submitted 
only  for  the  sake  of  peace.  Leighton,  whose 
proposals  were  moderate,  yet  artful  to  an  ex- 
treme, expected  that  the  protestations  would 
soon  be  forgotten,  and  represented  to  his  own 
order,  that  their  authority  would  easily  be  re- 
covered, without  the  danger  of  a  schism,  when' 
the  present  generation  had  sunk  into  the  grave. 
But  the  prelates  were  not  more  unwilling  to 
unlock  the  gates,  than  the  Presbyterians  to 
enter  within  the  pale  of  the  established  church. , 
The  latter  were  apprehensive  of  the  same  con- 
sequences wRich  Leighton  anticipated,  that  if 
die  people  were  once  accustomed  to  the  name 
of  prelates,  Presbytery  would  expire  with  the 
present  generation,  and  therefore  they  prefer- 
red a  separate,  precarious  existence,  as  a  perse- 
cuted sect,  to  a  secure  and  honourable,  hot 
obscure  asylum,  during  the  remainder  of  their 
lives.  The  people  were  industriously  impressed 
with  their  fears ;  Touch  nor,  taste  not,  handle 
not,  was  their  favourable  text  agninst  religious 
communion  with  an  hostile  sect.  The  accom- 
modation was  protracted  by  fruitless  conferen- 
ces, in  which  their  scrupulous  obstinacy  was 
generally  blamed ;  but  when  their  church  bad 
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been  deprived  so  lately  of  a  legal  establishment, 
it  is  not  surprising  that  in  the  true  spirit  of 

.  sectaries,  they  declined  a  comprehension  which 
must  have  soon  extinguished  their  religion  and 
their  name.  * 

"  A  partial  indulgence  proposed  at  the  same 

.  time  by  Tweedale,  would  have  proved  a  more 
efficacious  remedy,  had  it  been  extensively 
adopted,  or  even  steadily  pursued.  A  part  of 
the  ejected  clergy  was  permitted  to  officiate  in' 
vacant  churches,  and  a  small  salary  'was  pro- 
mised to  others  who  remained  unprovided. 
The  wages  of  silence  were  rejected,  or  rather 
were  never  paid  ;  but  the  indulgence  was  at 
first  so  acceptable,  that  at  different  times  above 
forty  ministers  were  restored  to  their  churches ; 
and  taeir  labours  were  at  first  so  successful,  that 
the  people  endeavoured,  in  other  parishes,  to 
purchase  the  resignation  of  the  episcopal  in- 
cumbeots.  But  the  exiled  and  ejected  clergy 
inveighed  at  an  indulgence  from  which  they 
were  excluded  themselves.  In  a  few  years, 
their  publications  and  sermons  against  an  Eras- 
tian  dependance  on  the*  civil  magistrate,  es- 
tranged and  separated  the  people  from  the  in- 
dulged. When  the  latter  ceased  to  preach  to 
the  times,  the  salt  of  their  doctrine  lost  its 
relish,  and  it  was  visible  to  the  people  that  the 
divine  grace  with  which  they  were  endued  in 
conventicles,  had  departed  on  their  submission  to 
the  injunctions  of  the  civil  power.  The  kings  cu- 
rates, as  they  were contumeliously  denominated, 

''  were  compared  to  dumb  dogs,  unable  or  afraid 
to  bark.  The  controversy  continued  burning 
.  for  many  years.  The  people  returned  to  their 
conventicles  with  an  increase  of  appetite,  the 
temporising  clergy  relapsed  iiuo  those  popular 
doctrines  which  they  had  been  forbidden  to 
preach.  But  the  severity  of  government  was 
soon  awakened  by  the  rapid  growth  and  in- 
crease of  conventicles,  for  which  the  indulgence 
*  was  supposed  to  leave  no  pretext."    4  Hist*  of 

*  Scotland,  63. 


For  the  Proceedings  at  the  Hampton  Court 
Conference  in  1604,  see  vol.  2,  p.  69,  of  ibis 
Collection.  Shortly  after  the  Revolution  king 
William  was  very  desirous  «f  an  accommodation 
between  the  Church  and  the  Protestant  Dis- 
senters, and  some  steps  were  taken,  but  unsuc- 
cessfully, to  effect  that  purpose.  The  following 
is  bishop  Kennett's  Account : 

"  On  April  4,  1689,  the  House  of  Lords 
entered  into  a  consideration  of  the  Report  of 
the  Amendments  in  the  Bill '  For  Uniting  their 
4  majesty's  Protestant  Subjects :'  And,  upon 
debate,  the  question  was  pot,  "  Whether  to 
agree  with  the  Committee  in  leaving  out  the 
clause,  about  the^inditferency  of  the  posture  lit 
receiving  the  Sacrament."  The  Votes  were 
equal,  and  therefore  according  to  the  ancient 
rule  in  the  like  cases  it  was  carried  in  the  Ne- 

Sative.  The  next  day  the  Lords  resumed  the 
ebate  of  the  Report  of  the  said  Amendments, 
particularly  of  the  clause  concerning  a  Commis- 
sion to  be  given  out  by  the  king,  to  some  bishops 


and  others  of  the  clergy ;  and  it  being  proposed. 
Whether  some  of  the  laity  should  be  added  ? 
The  Votes  were  again  equal  on  both  sides,  and 
so  it  was  again  carried  in  the  Negative ;  but 
some  peers  entered  their  disseuts  for  these 
reasons. 

"  First;  Because  the  act  itself  being,  as  the 
preamble  sets  forth,  designed  for  the  Peace  of 
the  State  ;  the  putting  the  clergy  into  commis- 
sion, with  a  total  exclusion  of  the  laity,  lays 
this  humiliation  on  the  laity,  as  if  the  clergy  of 
the  Church  of  England  were  alone  friends  to 
the  Peace  of  the  State,  and  the  laity  lets  able, 
or  less  concerned  to  provide  for  it. 

"  2.  Because  the  matter  to  be  considered 
being  barely  of  human  constitution,  viz.  the 
Liturgy  and  Ceremonies  of  the  Church  ol  Eng- 
land, which  had  their  establishment  from  King, 
Lords  spiritual  and  tenlporal,  and  Commons 
assembled  in  parliament,  there  can  be  no  reason 
why  the  Commissioners,  for  altering  any  thing 
in  that  civil-constitutiou,  should  consist  only  of 
men  of  one  sort  of  them,  unless  it  be  supposed 
that  human  reason  is  to  be  quitted  in  this  af- 
fair,* and  the  inspiration  of  spiritual  men  to  be 
alone  depended  on. 

"  3.  Because  though  upon  Romish  principles 
the  clergy  may  have  the  tide  to  meddle  alone 
in  matters  of  religion,  yet  with  us  they  cannot, 
where  the  Church  is  acknowledged  and  defined 
to  consist  of  clergy  and  laity;  and  so  those 
matters  of  religion  which  fall  under  human 
determination,  being  properly  the  business  of 
the  Church,  belong  equally  to  both ,~  for  in 
what  is  of  divine  institution,  neither  clergy  nor 
laity  can  make  any  alteration  at  all. 

"  4.  Because  the  pretending,  That  diffe- 
rences and  delays  may  arise,  by  mixing  lay-men 
with  ecclesiastics,  to  the  frustrating  die  design 
of  the  Commission,  is  vain  and  out-of-doors; 
unless  those  that  make  use  of  tin's  pretence, 
suppose  that  the  clergy- part  of  die  Church 
have  distinct  interests  or  designs  from  the  lay- 
part  of  the  same  Church;  and  will  be  a  reason, 
if  good,  why  one  or  other  of  diem  should  quit 
this  bouse,  for  fear  of  obstructing  the  business 
of  it. 

5.  "  Because  the  Commission  being  intended 
for  the  satisfaction  of  Dissenters,  it  would  be 
convenient,  that  lay-men  of  different  ranks, 
nay,  perhaps  of  different  opinions  too,  should 
be  mixed  in  it,  the  better  to  find  expedients  lor 
that  end;  rather  than  clergy-men  alone  of  our 
Church,  who  are  generally  observed  to  have  all 
very  much  the  same  way  of  reasoning  and 
thinking. 

6.  "  Because  it  is  the  most  ready  way  to 
farilitate  the  passing  the  alterations  into  a  iuw, 
That  lay-lord*  and  commouers  should  liej-nued 
in  the  Commission,  who  may  bo  able  to  sat^fy 
both  Houses  of  the.rensons  upon  wh«ch  they 
were  made,  and  thereby  remove  all  ft  ar*  arid 
jealousies  ill  men  may  niise  up  agum.-t  the 
clergy,  of  their  endeavouring  to  keep  up,  with- 
oik  grounds,  a  distinct  interest  from  that  of  .hi 
laity,  whom  they  so  carefully  ex  elude  from  boinj 
joined  with  them,  in  consultations  of  comiuol 
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CMcenuKBty  that  they  will  not  bate  those 
have  any  part  in  the  deliberation,  who  most 
hare  toe  greatest  in  determining. 

7.  "  Because  such  a  restrained  Commission 
lies  liable  to  this  great  objection,  That  it  might 
be  made  use  of  to  elude  repeated  promises,  and 
the  present  general  expectation  of  compliance 
vita  tender-consciences,  when  the  providing 
for  it,  is  taken  one  of  the  ordinary  course  of 
parliament,  to  be  pot  into  the  hands  of  those 
abac,  who  were  latest  in  admitting  any  need 
of  it,  and  woo  may  be  thought  to  be  the  more 
unfit  to  be  the  sole  composers  of  our  diffe- 
rences, when  they  are  looked  upon,  by  some,  as 
parties. 

lastly,  "  Because,  after  all,  this  carries  a 
dangerous  supposition  along  with  it,  as  if  the 
laity  were  not  a  part  of  the  Church,  nor  had 
any  power  to  meddle  in  matters  of  religion;  a 
supposition  directly  opposite  to  the  constitu- 
tion both  of  Church  and  State :  which  will 
make  all  alterations  utterly  impossible,  unless 
the  clergy  alone  be  allowed  to  have  power  to 
make  laws  in  matters  of  religion ;  since  what  is 
established  by  law,  cannot  be  taken  away,  but 
by  consent  of  lay-men  in  parliament;  the 
clergy  themselves  having  no  authority  to  med- 
dle in  this  very  case,  in  which  the  laity  are  ex- 
cluded by  this  Vote,  but  what  tbev  derive  from 
laj-baads.  (Subscribed)    "  Winchester, 

u  Mordant, 

u  LOVELACS." 

M  !  dissent,  for  this  and  other  reasons;  be- 
cause it  is  contrary  to  three  statutes,  made  in 
the  reign  of  king  Henry  8,  and  one  in  king 
Edward  6,  which  impower  32  Commissioners, 
to  alter  the  canon  and  ecclesiastical-law,  &c. 
whereof  sixteen  to  be  of  the  laity,  and  sixteen 
of  the  clergy.  Stamford." 

Oa  May  94th,  the  Act  of  Toleration,  or  Liber- 
ty of  Conscience,  received  the  royal  assent,  inti- 
tuled, '  An  Act  for  exempting  their  majesty's  Pro- 
testantrSubjects,  dissenting  from  the  Church 
of  England,  from  the  penalties  of  certain  laws.' 
The  reason  of  it  was  thus  given,  in  the  pre- 
amble :  Forasmuch  as  some  ease'  to  scrupulous 
oanibencee,  in  the  exercise  of  religion*  may  be 
an  effectual  means  to  unite  their  majesty's  pro- 
testant-soMects  in  interest  and  affection;  it 
was  therefore  enacted,  "  That  none  of  'be 
penal-laws  shall  be  construed  to  extend  to  any 
person  or  persons  dissenting  from  the  £hurcb 
of  England,  that  shall  take  the  oaths  to  the  pre- 
sent government,  and  subscribe  the  declaration 
mentioned  in  Stat.  SO  Car.  &  cap.  1.  Pro- 
vided, That  no  assembly  of  persons  so  dissent- 
ing, should  be  had  in  any  place  for  Delicious 
worship  with  the  doors  locked,  barred  or  bolted, 
earing  the  time  of  such  meeting  together  ;  and 
provided,  That  nothing  sltould  be  construed 
to  exempt  any  of  the  persons  aforesaid  from 
Mjing  of  ty thes*  or  other  parochial  duties :  If 
say  Dissenter  should  be  chosen  or  appointed  to 
bear  the  office  of  constable,  church- warden, 
overseer,  &c.  and  should  scruple  the  oaths  re- 
ined by  law  to  he  taken,  m  respect  of  soeh 
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office,  be  shall  or  may  execute  such  office  or 
employment  by  a  sufficient  deputy:  That  all 
preachers  or  teachers  of  any  congregation  of 
Dissenting  Protestants,  who  shall  take  the 
oaths,  and  subscribe  the  declaration  aforesaid, 
and  also  subscribe  the  articles  of  religion,  men- 
tioned in  Stat.  13  Elk.  cap.  12.  except  the 
34tb,  35th,  and  30tb,  and  these  words  in  the 
90th  Article,  viz.  [The  Church  hath  power  to 
decree  rites  or  ceremonies,  and  authority  in 
controversies  of  faith  ;  and  yet]  shall  not  be 
liable  to  any  of  the  pains  and  penalties  men- 
tioned in  Stat.  17  Car.  3,  8.  29  Car.  2, 13,  & 
14  Car.  3.  cap.  4.  Every  such  teacher  shall  he 
exempted  from  serving  upon  any  jury,  or  from 
being  chosen  and  appointed  to  bear  the  office 
of  church-warden,  overseer  of  the  poor,  &c. 
but  any  justice  of  peace  may  require  any  per- 
son that  goes  to  any  meeting,  for  exercise  of 
religion,  to  subscribe  the  declaration,  and  to 
take  the  oaths;  and  in  case  of  refusal,  is  re- 
quired to  commit  such  nersou  to  prison,  with- 
out bail  or  mainprise,  etc."  The  like  liberty 
was  given  to  Anabaptists:  and  the  Quakers 
were  admitted  to  it,  on  condition  of  making 
this  declaration  of  fidelity :  '  I  A.  B.  do  ain- 
'  cerely  promise,  and  solemnly  declare,  before 
'  God  and  the  world,  That  I  will  be  true  and 
'  faithful  to  king  William  and  queen  Mary ; 

*  and  I  do  solemnly  profess  and  declare,  that  I 
'  do,  from  my  heart,  abhor,  detest  and  renounce, 
'  as  impious  and  heretical,  that  damnable  doc* 
'  trine  and  position/  [That  Princes  excommu- 
nicated or  deprived  by  the  pope,  or  any  au> 
thority  of  the  See  of  Rome,  may  be  deposed  or 
murdered  by  their  subjects,  or  any  other  what- 
soever.] <  And  I  do  declare,  That  no  foreign 
'  prince,  person,  prelate,  state  or  potentate, 
'hath,  or  ought  "to  have,  any  power,  jurisdio 
'  tion,  superiority,  pre-eminence  or  authority, 
'  ecclesiastical  or  spiritual,  within  this  realm/ 
And  subscribing  a  profession  of  their  Christian 
Belief,  in  these  words:  *  I  A.  8.  profess  faith 

*  in  God  the  Father,  and  in  Jesus  Christ  bis 
'  Eternal  Son  the  true  God,  and  in  tbe  Hojjt  t 

*  Spirit,  one  God  blessed  for  evermore;  and 
<  do  acknowledge  the  Holy  Scriptures  of  the 
'Old  and  New  Testament,  to'  be  given    by 

*  divine  inspiration.'  "  Provided,  That  all  the 
laws  made,  for  the  frequenting  Divine  Service 
on  the  Lord's  Day,  shall  be  still  in  force  and 
executed  against  all  persons  that  offend  against 
the  said  laws,  except  such  persons  come  to  some 
congregation  permitted  by  this  act.  Provided, 
That  it  any  person  shall  maliciously  or  con*, 
temptuousiy  come  into  any  cathedral  or  parish- 
church,  or  other  congregation,  and  disquiet  of 
disturb  the  same,  or  misuse  any  preacher,  or 
teacher,  he  shall,  upon  conviction,  suffer  the 
penalty  of  twenty  pounds.  And  finally.  Pro* 
vided,  That  no  congregation  or  assembly  for 
religious  worship,  shall  be  permitted  or  allowee) 
by  this  act,  until  the  place  of  such  meeting  shall 
be  certified  to  the  bishop  of  the  diocese,  or  te 
the  arch-deacon  of  that  arch-deaconry,  or  to 
tbe  justices  of  the  peace  at  the  general  or  quae, 
tex-teaiioiis,  and  registered  i*  the  aid  M*hon> 
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or  areb- deacon's  Court,  or  recorded  at  the  said 
general  or  aaarier-sessions." 

Though  ttie  body  of  Dissenters  were  content- 
ed with  this  liberty,  yet  the  more  moderate  and 
wiser  part  of  them  would  be  glad  to  be  taken 
into  the  national  establishment;  and  there  was 
indeed  a  bill  of  Union  still  depending  in  parlia- 
ment, which  passed  the  House  of  Lords,  and 
when  it  came  down  to  the  House  of  Commons, 
they  desired  his  majesty  to'  summon  a  Convo- 
cation, and  lay  the  matter  before  them.  Ac- 
cordingly a  Convocation  was  summoned  by  the 
king's  writ,  to  meet  on  Dec.  4.  In  the  mean 
time  his  majesty  thought  fit  to  fill  up  the  vacant 
sees :  And  therefore  on  Oct.  IS,  Dr.  Edward 
Still ingfleer,  late  dean  of  St.  Paul's,  bishop  elect 
of  Worcester;  Dr.  Simon  Patrick,  late  dean  of 
Peterborough,  bishop  elect  of  Chichester;  and 
Dr.  Gilbert  Ironside,  late  warden  of  Wad  ham- 
college  in  Oxford,  bishop  elect  of  Bristol,  were 
consecrated  in  the  chapel  of  Fulharo-Palace  by 
the  bishops  of  London,  St.  Asaph  and  Rochester, 
by  virtue  of  a  Commission  granted  to  them  in 
that  behalf.  And  because  the  time  allowed  by 
act  of  parliament  for  the  clergy  to-*  take  the 
oaths  was  expired,  those  who  refused  to  qualify 
themselves  were  suspended  ab  officio ;  particu- 
larly the  archbishop  of  Canterbury,  and  the 
bishops  of  Gloucester,  Ely,  Norwich,  Bath  and 
"Wells,  and  Peterborough. 

In  order  to  prepare  matters  to  be  considered 
by  the  Convocation,  his  majesty  issued  out  this 
legal  and  reasonable  Commission,  to  the  most 
eminent,  bishops  and  divines. 

"  Whereas  the  particular  Forms  of  divine  wor- 
ship, and  the  Rites  and  Ceremonies  appointed  to 
be  used  therein,  are  things  in  their  own  nature 
indifferent  and  alterable,  and  so  acknowledged ; 
It  is  but  reasonable,  that  upon  weighty  and  im- 
portant considerations,  according  to  the  vari- 
ous exigencies  of  times  and  occasions,  such 
changes  and  alterations  should  be  made  there- 
in, as  to  those  that  are  in  place  and  authority, 
ahould  from  time  to  time  seem  either  necessary' 
or  expedient. 

"  And  whereas  the  book  of  Canons  is  fit  to 
be  reviewed,  apd  made  more  suitable  to  the 
state  of  the  church;  And- whereas  there  are 
defects  and  abuses  in  the  ecclesiastical  courts 
and  jurisdiction  ;  and  particularly,  there  is  not 
sufficient  provision  made  for  the  removing  of 
scandalous  ministers ;  and  for  the  reforming  of 
manners  either  in  ministers  or  people:  And 
whereas  it  is  most  fit,  that  there  should  be  a 
strict  method  prescribed  for  the  examination  of 
such  persons  as  desire  to  be  admitted  iuto  holy 
orders,  both  as  to  their  learning  and  manners. 

"  We  therefore,  out  of  our  pious  and  prince- 
ly care,  for  the  good  order,  and  edification,  and 
unity  of  the  church  of  England,  committed  to 
our  charge  and  care;  and  for  the  reconciling, 
as  much  as  is  possible,  of  all  differences  among 
our  good  subjects,  and  to  take  away  all  occa- 
sions of  the  like  for  the  future,  have  thought  fit 
to  authorise  and  empower  you,  Sec.  and  any 
nine  of  you,  whereof  three  to  be  bishops,  to 
meet  from  time  to  time  as  often  as  shall  be 


needful,  and  to  prepare  such  alterations  of  the  * 
Liturgy  and  Canons,  and  such  proposals  for 
the  reformation  of  ecclesiastical  courts,  and  to 
consider  of  such  other  matters,  as  in  your  judg- 
ments may  most  conduce  to  the  ends  above- 
mentioned." 

The  Names  of  the  Commissioners,  a.  d.  1689. 

Tho.  Lamplugh,  lord  archbishop  of  York. 
Henry  Compton,  lord  bishop  of  London. 
Peter  Mew,  lord  bishop  of  Winchester. 
William  IJoyd,  lord  bishop  of  St.  Asaph. 
Thomas  Sprat,  lord  bishop  of  Rochester. 
Thomas  Smith,  lord  bishop  of  Carli^e. 
Jonathan  Trelnwny,  lord  bishop  of  Exeter* 
Gilbert  Burnet,  lord  bishop  of  Salisbury. 
Humphrey  Humfreys,  lord  bishop  of  Bangor. 
Nicholas  Stratford,  lord  bishop  of  Chester. 
Edward  Stillingfleet,  late   dean  oT  St.  Paul's 

London,  now  bishop  of  Worcester. 
Simon  Patrick,  late  dean  of  Peterborough,  now 

bishop  of  Chichester. 
John  Tillotson,  D.  D.  late  dean  of  Canterbury, 

now  dean  of  St.  Paul's,  London, 
Richard  Meggot,  D.  D.  dean  of  Winchester. 
John  Sharp,  D.  D.  late  dean  of  Norwich,  now 

dean  of  Canterbury. 
Richard  Kidder,  D.  D.  dean  of  Peterborough. 
Henry  Aldridge,  D.  D.  dean  of  Christ-Church. 

Oxford. 
William  Jane,  D.  D.  Regius- Professor  of  Di- 

vimtv  in  the  university  of  Oxford. 
John  Hall,  D.  D.  Margaret- Professor  of  Divi- 
nity in  the  university  of  Oxford.  N    . 
Joseph  Beaumont,  D.  D.  Regius- Professor  of 

Divinity  in  .the  university  of  Cambridge. 
John  Mountague,  D.  D.  and  master  of  Trinity- 
College  in  the  university  of  Cambridge. 
John   Goodman,  D.  D.  arch-deacon  of  Mid- 
dlesex. 
William  Beveridge,  D.  D.  arch-deacon  of  Col- 
chester. 
John  hattely,D.  D.  arch-deacon  of  Canterbury. 
Charles  Alston,  D.  D.  arch-deacon  of  Essex. 
Tho.  Tenison,  D.  D.  arch-deacon  of  London. 
John  Scot,  D.  D.  prebendary  of  St.  Paul's 

London. 
Edw.  Fowler,  D.  D.  prebendary  of  Gloucester. 
Robert  Grove,  D.  D.  prebendary  of  St.  Paul's, 

London. 
John  Williams,  D.  D.  prebendary  of  St.  Paul's, 
London. 

These  Commissioners  often  met,  and  drew  up 
several  alterations  to  make  conformity  the  more 
easy  and  acceptable  to  all  manner  of  conscien- 
tious persons;  but  some  that  were  named  in 
the  Commission,  did  either  not  appear,  or  did 
soon  desert  their  other  brethren  upon  a  high 
notion,  That  either  mr  alterations  ought  to  be 
made  or  at  least  that  this  was  not  a  season- 
able time  for  the  making  of  them;  of  which 
number  were  Dr.  Jane,  Regius  Professor  of 
Divinity  in  Oxford,  and  some  others.  But  the 
better  and  much  greater1  majority  applied  them- 
selves to  the  business  of  accommodation,  with 
great  indostry  and  prudence :  That  point  which' 
created  the  greatest  difficulty,  was  about  the 
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admitting  of  dissenting-mioisters  to  officiate  in 
the  church,  when  duly  reconciled  to  it.  Some 
of  the  Commissioners  were  inclined  not  to  in- 
ftitt  on  the  re-ordination  of  them,  alledging,  That 
they  ought  not  to  shew  less  regard  to  the  voca- 
lic* of  Presbyterian  ministers,  than  to  that  of 
Roman  Catholic  priests,  whose  ordination  was 
never  questioned  upon  their  joining  in  commu- 
nion with  the  church  of  England.  But  the  ma- 
jority tliought  it  more  proper  to  keep  a  middle 
coarse,  which  was,  first  with  respect  to  Romish 
priests,  to  leave  it  undecided  whether  their  ordi- 
nation was  good  or  no :  Bat  because  they  were 
not  obliged  to  give  credit  to  their  certificates, 
That  therefore  such  of  them  as  for  the  future 
should  turn  Protestants,  should  live  in  lay-com- 
munion only,  unless  they  were  re-ordained  to  a 
legal  title  of  any  church  or  cure  t  And  secondly, 
That  though  they  did  not  determine  the  ordina- 
tion of  Presbyterians  to  be  altogether  invalid; 
yet  they  thought  it  necessary  for  their  minis- 
ters to  receive  orders  from  a  bishop,  who,  in 
conferring  the  same  might  add  a  clause  to  the 
common-form,  as  the  church  had  already,  or- 
dained in  the  case  of  uncertain  baptism,  to  this 
effect,  If  thou  art  not  already  ordained,  I  or- 
dain thee,  &c.  and  this  was  the  greatest  con- 
cession that  was -made  by  the  Commissioners. 
One  of  the  chief  Dissenters  has  given  this  opi- 
nion of  their  proceedings  :  "  These  Commis- 
sioners often  met  and  debated  matters,  but 
were  deserted  by  Dr.  Jane  *  aud  several  others. 
They  drew  up  sundry  alterations,  a  copy  of 
which  I  have  by  me;  but  they  having  never 
thought  fit  to  communicate  them  to  the  body 
of  the  convocation,  or  to  expose  them  to  the 
view  of  the  world  from  the  press,  I  know  not 
how  proper  it  would  be  for  me  to  print  them. 
But  this  much  I  shall  venture  to  say  that  such 
amendments  as  those  were,  with  such  an  allow- 
ance in  the  point  of  orders  for  ordination  by 
presbyters,  as  is  made  13  Eliz.  cap'.  12.  would  in 
all  probability  have  brought  in  two  thirds  of 
the  Dissenters  in  England,  which  being  done, 
and  at  the  same  time  a  liberty  continued  to 
such  as  could  not  be  comprehended,  would 
have  been  greater  service  than  can  easily  be 
imagined." 

One  of  the  commissioners  has  more  lately 
given  this  better  account  of  it;  "  In  the  reign 
of  king  James,  those  of  the  church  who  saw  the 

*-  Dr.  Jane  was  very  averse  to  any  conces- 
sion on  the  part  of  the  Church.  There  is  a 
btory,  that  when  a  friend  expressed  to  him  a 
hope  that  he  had  not  given  up  much,  the  Doctor 
replied.  "  I  have  not  given  up  Bel  and  the 
Dragon,"  See  also  as  to  Bel  and  the  Dragon, 
Jl  Burnet's  Own  Time,  184.  This  Dr.  Jane 
had  been  the  penner  of  the  famous  Oxford 
Decree;  as  to  which  and  his  conduct  respecting 
it  upon  the  Revolution,  which  gave  occasion  to 
this  Epigram : 

Cum  frunti  sit  nulla  fides  ut  carmina  dicunt, 
Cur  tibi  bifronti,  Jane,  sit  ulla  fides, 
frte  3  Kaunett's  Com  pi.  Hist.  (1st  ed.)  419, 
et  set). 


papists  drawing  in  the  Dissenters  to  concur 
with  them  in  their  designs  against  the  church, 
applied  to  the4hen  priuce  of  Orange,  desiring 
him  to  make  use  of  his  interest  in  them  for 
diverting  them  from  that :  And  in  those  letters 
which  are  yet  extant,  assurances  were  given, 
That  the  church  was  then  in  such  a  temper,  so 
well  convinced  of  former  errors,  that  if  ever 
she  got  out  of  that  distress,  all  those  differences 
would  be  certainly  made  up :  And  to  make  this 
assurance  more  public,  the  archbishop  and 
bishops,  in  that  Petitiou,  for  which  they  were  ~ 
imprisoned  and  tried,  declared,  That  they  were 
ready  to  come  to  a  temper  in  those  matters, 
both  in  parliament  and  convocation.  Upon 
this. it  was,  that  the  prince  of  Orange  pEonmed 
in  his  declaration,  to  use  his  endeavours,  to 
heal  all  those  divisions :  In  order  to  the  per- 
forming this,  he,  by  a  special  commission  ap- 
pointed all  those  bishops  who  owned  his  author, 
rity,  he  being  then  set  on  the  throne,  together 
with  a  great  many  of  the  clergy,  to  draw  oat 
the  grounds  upou  which  the  Dissenters  had 
separated  from  us,  and  to  offer  expedients  in 
order  to  the  healing  our  breaches.  We  had  be- 
fore us  all  the  books  and  papers  that  they  bad 
at  any  time  offered,  setting  forth  their  demands; 
togetner  with  many  advices  and  propositions 
which  had  been  macle  at  several  times,  by  most 
of  the  best  and  most  learned  of  our  divines ; 
of  which  the  late.most  learned  bishop  of  Wor- 
cester had  a  great  collection  :  So  we  prepared 
a  scheme  to  be  laid  before  the  convocation ; 
but  did  not  think  that  we  ourselves,  much  less 
that  any  other  person,  was  any  way  limited,  or 
bound  to  comply  with  what  we  resolved  to  pro- 
pose. On  the  contrary,  we  said,  if  we  saw 
better  reason,  we  should  change  our  minds  i 
yet  this,  which  was  only  a  council,  created  by 
the  king  to  prepare  matters,  was  complained 
of  as  an  imposing  on  the  convocation,  and  as  a 
limiting  of  it;  and  though  a  royal  license  was 
sent  them,  yet  a  previous  resolution  was  takeu, 
to  admit  of  no  alterations.  .  When  we  saw  that, 
we  resolved  to  be  quiet,  and  leave  that  matter 
to  better  times :  But  then  (he  enemies  of  the 
civil  government  began  to  work  on  the  jea- 
lousies and  fears  of  many  well  minded  men  ; 
and  the  preserving  the  chtirch,  was  given  out 
as  the.wqr.d,  by  those  who  meant  France  or  St. 
Gerroains  by  it;  and  under  this  fatal  delusion 
many  are  apt  to  be  misled  to  this  day." 

The  convocation  met  on  Thursday,  Nov.  31, 
and  began  in  an  unhappy  difference  about  the 
choice  of  a  Prolocutor.  Tha  person  designed 
by  the  bishop  of  London  and  most  of  his  bre- 
thren and  the  sober  part  of  the  clergy,  was  Dr. 
Tillotson,  dean  of  Canterbury,  wbom'tbe  king 
bad  lately  made  clerk  of  his  closet,  and  used  to 
call  him  the  honestest  man  and  the  best  friend 
that  ever  he  had  in  his  life ;  but  it  was  carried 
by  a  majority  of  votes  for  Dr.  Jane  of  Oxford, 
who  being  presented  on  the  25th  to  the  bishop  of 
London  as  president,  for  his  approbation,  made 
a  customary  speech  in  Latin,  wherein  he  ex* 
tolled  the  excellency  of  the  church  of  England 
as  established  by  law,  above  all  christian  com* 
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tnunities,  and  implied  that  it  wanted  aoemeod-' 
toents ;  and  the*  ended  with  the  application  of 
this  sentence  by  way  of  triumph  •  Notamus 
*  iegis  Anglic  mutari.'  The  bishop  of  London, 
to  whom  the  Prolocutor  had  been  chaplain, 
made  a  speech  m  the  same  language  with  more 
charity  and  candour:  He  told  the  clergy,  they 
onght  to  endeavour  a  temper  in  those  things 
that  are  not  essential  in  religion,  thereby  to 
open  the  door  of  salvation  to  a  multitude  of 
straying  christians:  That  it  must  needs  be  their 
duty, to  shew  the  same  indulgence  and  charity 
to  the  Dissenters  under  king  WiKam  which 
seme  of  the  bishops  and  clergy  had  promised 
to  them  in  their  addresses  to  king  James,  and 
concloded  with  a  patbeticalexboTtation  to  una- 
nimity and  concord. 

.  At  the  nest  meeting,  the  bishop  of  London, 
being  sensible  that  the  majority  of  the  Lower 
House  were  resolved  to  oppose  the  intended 
Union  with  the  Dissenters,  acquainted  the 
Convocation,  "That  havine;  communicated  the 
Royal  Commission  by  which  they  were  em- 
powered to  act,  to  an  eminent  civilian,  he  had 
found  it  defective  in  not  having  the  Great  Seal, 
end  therefore  he  should  prorogue  them  till  that 
was  procured."  During  this  interval  many  ar- 
guments were  used  to  bring  tbe  most  stiff  of 
the  inferior  clergy  to  a  charitable  condescen- 
sion, and  the  much  desired  Union,  but  to  very 
little  purpose ;  there  was  a  jealousy  and  a  dis- 
trust not  to  be  conquered :  thonch  there  could 
be  but  two  arguments  of  any  force  to  justify 
their  averseness  to  enter  upon  the  terms  of  ac- 
commodation ;  one  was,  That  it  seemed  to  de- 
rogate from  the  dignity  of  the  Church  of  Eng- 
land, to  make  any  step  toward  the  altering  of 
her  constitution,  till  it  did  appear  that  tbe  Dis- 
senters themselves  did  desire  a  reconcilement, 
and  were  ready  to  offer  some  Proposals  or  to 
accept  of  others.  A  second  argument  might 
be,  That  the  archbishop  of  Canterbury  and 
some  of  his  suffragans,  and  some  other  divines, 
would  not  own  the  present  government,  and" 
were  therefore  ready  to  fall  into  a  new  separa- 
tion from  their  brethren ;  so  that  at  this  junc- 
ture it  might'  be  dangerous  to  make  any 
change  that  might  give  a  pretence  of  being  for 
the  Old  Church,  as  well  as  for  the  Old  King. 

On  December  4th,  while  both  Houses  were 
together  in  Henry  7th'»  chapel,  the  earl  of 
Nottingham  brought  iu  the  king's  Commission, 
end  a  Afessage  from  his  majesty  in  writing, 
Both  which  were  read,  there  being  present 
twelve  bishops  and  a  good  number  of  the  infe- 
rior dcrgy. 

The  Commission  was  as  follows : 

44  William  and  Mary,  by  the  grace  of  God, 
king  and  queen  of  England,  Scotland,  France, 
and  Ireland,  Defender  of  the  Faith,  &c.  To 
ail  to  whom  these  presents  shall  come,  greet- 
ing :  Whereas,  in  and  hy  one  act  of  parlia- 
ment, made  at  Westminster  in  the  *5th  year 
of  Henry  the  Sen,  reciting,  That  whereas  the 
king's  humble  and  obedient  subjects,  thexlergy 
of  this  realm  of  England,  had  not  only  nrknow- 
1  according  to  the  truth,  that  the  Gonvo* 


cation  of  the  same  clergy,  were  always,  heel 
been,  and  outfit  to  be  assembled  only  by  the 
king%  writ ;  but  also  submitting  themselves  to 
the  king's  majesty,  bad  prombed  in  verbo  sav 
etrdotis.  That  they  would,  never  from  thence- 
forth presume  to  attempt,  alledge,  claim  or  put 
in  ure,  or  enact,  pnimulge  or  execute  any  new 
canons,  constitutions,  ordinances,  provincial, 
or  others,  or  lry  whatsoever  other  name  they 
should  be  called  in  the  Convocation,  unless  the 
said  king's  most  royal  assent  and  license  might 
to  them  be  had,  to  make,  promnlge  and  exe- 
cute the  same ;  and  that  tbe  said  king  did  gtvtj 
his  royal  assent  and  authority  in  that  behalf. 

«•  It  was  therefore  enacted  by  the  authority 
of  the  said  parliament,  according  to  the  saiS 
submission  and  petition  of  the  said  clergy, 
among  other,  things,  that  they,  nor  any  of  them 
from  thenceforth  should  enact,  promulge  or 
execute  any  such  canons,  constitutions,  or 
ordinances  provincial,  by  whatsoever  name  they 
might  be  called  in  their  convocations  in  tine 
coming,  which  always  should  be  assembled  by 
authority  of  the  king's  writ,  unless  the  same 
clergy  might  have  the  king's  royal  assent  ami 
licenw,  to  make,  promulge  and  execute  such 
canons,  constitutions  and  ordinances,  proving 
rial  or  synodal,  upon  pain  of  every  one  of  the 
said  clergy  doing  contrary  to  the  said  act,  and 
being  thereof  convict,  to  suffer  imprisonment, 
and  make  fines  at  tbe  king's  will. 

"  And  further,  by  the  said  act  it  is  provided, 
That  no  canons,  constitutions  or  ordinances) 
should  be  made,  or '  put  in  execution  within 
this  realm,  by  authority  of  tbe  convocations  oT 
the  clergy,  which  should  be  contrariant  or  re- 
pugnant to  the  king's  prerogative-royal,  or  the 
customs,  laws  or  statutes  of  this  realm,  any 
thing  contained  in  the  saidmct  to  the  contrary 
thereof  notwithstanding. 

"  And  lastly,  it  is  also  provided  by  the  said 
act,  that  such  canons,  constitutions,  ordinances 
and  synodals  provincial,  which  then  were  al- 
ready made,  and  which  then  were  not  con- 
trariant or  repugnant  to  the  laws,  statutes  and 
customs  of  this  realm,  nor  to  the  damage  or 
hurt  of  the  king's  prerogative-royal,  should 
then  still  be  used  and  executed  as  they  were 
before  the  making  of  the  said  act,  until  such 
time  as  they  should  be  viewed  or  searched,  or 
otherwise  ordered  and  determined  by  the  per* 
sons  mentioned  in  the  said  act,  to  the  most 
part  of  them,  according  to  the  tenor,  form  and 
effect  of  the  said  act ;  as  by  the  said  act,  among 
divers  other  things,  more  fully  and  at  large,  it 
doth  and  may  appear. 

"  And  whereas  the  particular  Forms  of  iKvioe 
worship,  and  Rites  and  Ceremonies  appointed 
to  be  used  therein,  being  things  of  their  own 
nature  indifferent  and  alterable,  and  so  ac- 
knowledged, it  is  but  reasonable,  that  upon 
weighty  and  important  considerations  acced- 
ing to  the  various  exigency  of  times  and  occa- 
sion*, such  changes  and  alteration*  «.l.«i'ii»i  lts 
made  therriu,  as  to  those  that  arc  in  v)>uV  *•  ^ 
authority,  should  from  time  to  time,  ^ecru  t..^cr 
necessary  or  expedient. 
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the  said  lord-bishop  of  London,  or  other  pre- 
sident of  the  said  convocation,  and  the  rest 
of  the  said  bishops,  and  other  the  clergy  of 
the  same  province,  or  the  greatest  number  of 
them  that  shall  be  present  in  person,  or  by 
their  proxies,  shall  and  may,  from  time  to 
time,  draw  into  forms,  rules,  orders,  ormV 
nances,  constitutions  and  canons,  such  matters 
as  to  thetd  shall  be  thought  necessary  and  ex- 
pedient for  the  purposes  above-mentioned; 
and  the  same  set  down  in  writing,  from  time  to 
time,  to  exhibit  and  deliver,  or  cause  to  be  ex- 
hibited and  delivered  unto  us;  to  the  end  that 
we,  as  occasion  shall  require,  may  thereoposi 
have  the  advice  of  oar  parliament :  and  that 
such,  and  so  many  of  the  said  canons,  orders, 
ordinances,  constitutions,  matters,  causes  and 
things,  as  shall  be  thought  requisite  and  con* 
venient  by  our  said  parliasnent,  may  be  pre- 
sented to  us  in  due  form,  for  our  royal  assent, 
if,  upon  mature  consideration  thereof,  wo 
shall  think  fit  to  enact  the  same.  In  witness 
whereof,  we  have  caused  these  our  letters,  to  be 
made  patent.  Witness  ourselves  mt  West- 
minster the  80th  day  of  November,  in  the  first 
year  of  our  reign. 

Per  Breve  de  Private  Sigtllo.    "  Buskbk." 


m  And  whereas  the  Book  of  Canons  is  fit  to 
be  reviewed,  end  made  more  suitable  to  the 
state  of  the  Church  t  and  whereas  there  are 
divers  detects  and  abuses  in  the  ecclesiastical 
courts  and  jurisdictions;  and  particularly  there 
is  not  sufficient  provision  made  for  the  removing 
of  scandalous  ministers,  and  for  the  reforma- 
tion of  manners,  either  in  ministers  or  people : 
and  whereas  k  is  most  fit  that  there  should  be 
a  strict  method  prescribed,  for  the  examina- 
tion of  such  persons  as  desire  to  he  admitted 
into  Holy  Orders,  both  as  to  their  learning  and 
manners  z  Know  ye,  that  we,  for  divers  urgent 
and  weighty  causes  and  considerations,  us 
thereunto  moving,  of  our  especial  grace,  cer- 
tain knowledge,  and  mere  motion,  have  by 
virtue  of  our  prerogative-royal,  and  supreme 
authority  in  causes  ecclesiastical,  given  and 
granted,  end  by  these  presents  do  give  and 
grant,  rail,  free  and  lawful  liberty,  licence, 
power  end  authority  unto  the  right  reverend 
father  in  God,  Henry,  lord- bishop  of  London, 
president  of  this  present  convocation  for  the 
province  of  Canterbury,  (opon  the  suspension 
of  the  lord  archbishop  of  Canterbury,)  during 
this  present  parliament  now  assembled ;  and 
in  his  absence,  to  such  other  bishop  as  shall 
he  appointed  president  thereof,  and  to  the  rest 
of  the  bWhopsof  the  same  province,  and  all 
deans  of  cutriedral-chorches,  arch-deacons, 
chapters  and  colleges,  and  the  whole  clergy  of 
every  several  diocese,  within  the  said  pro- 
vince :  that  they  the  said  lord-bishop  of  Lon- 
don, or  other  president  of  the  said  convoca- 
tion, end  the  rest  of  the  clergy  of  this  present 
convocation  within  the  said  province  of  Can- 
terbury, or  the  greatest  number  of  them, 
whereof  the  president  of  the  said  convocation 
to  be  always  one,  shall  and  may  from  time  to 
time,  daring  this  present  parliament,  confer, 
treat,  debate,  consider,  consult,  and  agree  of 
and  upon  such  points,  matters,  causes  and 
things  as  we  from  time  to  time  shall  propose  or 
cause  to  be  proposed  by  the  said  lord  bishop 
of  Lrnkm,  or  other  president  of  the  said  con- 
vocation concerning  Alterations  and  Amend- 
ments of  the  Liturgy  and  Canons,  and  orders, 
ordinances  and  constitutions  for  the  reforma- 
tion of  ecclesiastical  courts,  for  the  removing 
of  scandalous  ministers,  for  the  reformation  of 
manners  either  in  ministers  or  people,  and  for 
the  examination  of  such  persons  as  desire  to 
be  admitted  into  Holy  Orders :  and  all  such 
other  points,  causes  and  matters  as  we  shall 
think  necessary  and  expedient,  for  advancing 
the  honour  and  service  of  Almighty  God,  the 
good  and  quiet  of  the  church,  and  the  better 
government  thereof, 

"  And  we  do  also,  by  these  presents,  give 
tad  grant  unto  the  said  ford-bishop  of  London, 
or  other  president  of  the  said  convocation,  and 
to  the  rest  of  the  bishops  of  the  said  province 
of  Canterbury,  and  unto  all  deans  of  catbedral- 
chorcbes,  arch-deacons,  chapters  and  colleges, 
and  the  whole  clergy  of  every  several  diocese 
within  the  said  province,  foil,  free  and  lawful 
fatty,  license,  powef  and  authority,  That  they 


His  Majesty's  Message  to  the  Convocation,  is 
as  follows : 

William  R. 

"  His  majesty  has  summoned  this  convoca- 
tion, not  only  because  it  is  usual,  upon  holding 
of  m  parliament,  but  out  of  a  pious  seal,  to  do 
every  thing  that  may  tend  to  the  best  esta- 
blishment of  the  church  of  England,  which  is 
so  eminent  a  part  of  the  Reformation,  and  is 
certainly  the  best  suited  to  the  constitution  of 
this  government,  and  therefore  does  most  sig- 
nally deserve,  and  shall  always  have  both  his 
favour  and  protection ;  and  he  doubts  not, 
but  mat  you  wul  assist  him  in  promoting  the 
welfare  of  it,  so  that  no  prejudices,  with  which 
some  men  have  laboured  to  possess  you,  shall 
disappoint  bis  good  intentions,  or  deprive  the 
chorch  of  any  benefit  from  your  consulta- 
tions. His  majesty  therefore  expects,  that 
the  things  that  shall  be  proposed,  shall  be 
calmly  and  impartially  considered  by  you; 
and  assures  you,  that  he  will  oner  nothing  to 
you,  but  what  shall  be  for  the  honour,  peace 
and  advantage,  both  of  the  Protestant  religion' 
in  genera],  and  particularly  of  the  Church  of 
England." 

The  Bishops  agreed  on  this  Address  to.  his 
majesty : 

"  We  your  majesty's  most  dutiful  subjects, 
the  bishops  and  clergy  of  the  province  of  Can- 
terbury, in  convocation  assembled,  having 
received  your  majesty's  gracious  Message,  toge- 
ther with  a  Commission  from  your  majesty,  by 
the  earl  of  Nottingham,  hold  ourselves  bound 
in  gratitude  and  duty,' to  return  our  most  bum- 
ble thanks  and  acknowledgements,  of  the  grace 
and  goodness  expressed,  in  your  majesty's  Mes- 
sage, and  the  zeal  you  shew  in  it  for  the  Pro- 
testant religion  in  general,  and  the  chorch  of 
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England  in  particular,  and  of  the  trust  and 
confidence  reposed  in  us,  by  this  commission. 
We  look  upon  these  marks  of  jour  majesty's 
care  and  favour,  as  the  continuance  of  the 
peat  deliverance  Almighty  God  wrought  for 
us,  by  your  means,  in  making  you  the  blessed 
instrument  of  preserving  us  from  falling  under 
the  cruelty  of  Popish  tyranny.  From  which, 
as  we  have  so  often  thanked  Almighty  God,  so 
we  cannot  forget  that  high  obligation  and  duty 
.which  we  owe  to  your  majesty ;  and  on  these 
new  assurances  of  your  protection  and  favour 
to  our  church,  we  beg  leave  to  renew  the  as- 
surance of  our  constant  fidelity  and  obedience 
to  your  majesty ;  whom  we  pray  God  to  con- 
tinue long  and  happily  to  reign  over  us." 

The  Lower  House,  whose  professed  business 
was  to  do  nothing,  would  not  consent  to  this 
Address,  but  first  pleaded  for  the  privilege  of 
presenting  a  separate  Address  of  their  own 
drawing  up ;  and  then,  dropping  that  preten- 
sion, they  fell  to  making  Amendments,  and 
gave  a  reason  why  they  could  not  concur  with 
the  bishops,  in  their  form,  in  these  words: 
#l  We  are  desirous  to  confine  our  Address  to  his 
majesty's  most  gracious  Message,  and  to  those 
things  only  therein  which  concern  the  church 
of  England."  Hereupon  a  conference  was  de- 
sired, that  was  chiefly  managed  between  the 
bishop  of  Salisbury  and  the  Prolocutor ;  and 
these  reasons  were  reported,  why  their  lord- 
ships insisted  on  the  express  mention  of  the 
Protestant  religion :  1.  "  Because  it  is  the 
known  denomination  of  the  common  doctrine 
of  the  western  part  of  Christendom,  in  opposi- 
tion to  the  errors  and  corruptions  of  the  church 
of  Rome.  9.  Because  the  leaving  out  this, 
may  have  ill  consequences,  and  be  liable  to 
strange  constructions,  both  at  home  and  abroad, 
Among  Protestants  as  well  as  Papists.  3.  Be- 
cause it  agrees  with  the  general  reason,  offered 
by  the  clergy,  for  their  amendments,  since  this 
is  expressly  mentioned  in  the  king's  Message; 
and  in  this  the  church  of  England  being  so 
much  concerned,  (he  bishops  think  it  ought  to 
stand  still  in  the  address."  The  Lower  House 
debated  these  reasons,  and  disagreed  to  them ; 
And  then  resolved,  "  That  instead  of  Protestant 
Religion,  they  would  rather  say,  Protestant 
Churches."  Their  lordships  desired  a  reason 
of  this  alteration ;  which  was  returned  to  them 
in  these  words :  "  We  being  the  representative 
of  a  formed  Established  Church,  do  not  think 
fit  to  mention  the  word  Religion,'  any  farther 
than  it  is  the  religion  of  some  formed  Establish- 
ed Church."  The  Lords  returned  the  amend- 
ments, with  this  Alteration  :  "  We  doubt  not 
the  interest  of  the  Protestant  religion,  in  this 
and  all  other  Protestant  Churches.  * 

The  Lower  House  seeming  to  fear  it  was  a 
diminution  to  the  church  of  England,  to  join 
it  with  foreign  Protestant  Churches,  would  have 
the  words  [this  and]  to  be  omitted;  and  at  last, 
with  great  difficulty,  this  Address  wa*  agreed 
on,  and  presented 'to  his  majesty  in  the  Ban- 
quetingohousv  at  Whitehall,  on  Thursday,  Dec. 
tfths 


"  We  your  majesty's  most  loyal  and  most 
dutiful  subjects,  the  bishops  and  clergy  of  the 
proviuce  of  Canterbury,  in  convocation  as- 
sembled, having  received  a  most  gracious  Mes- 
sage from  your  majesty,  by  the  earl  of  Notting- 
ham, hold  ourselves  bound  in  duty  and  grati- 
tude, to  return  our  most  humble  acknowledg- 
ments for  the  same,  and  the  pious  zeal  and  care 
your  majesty  is  pleased  to  express  therein,  for 
the  honour,  peace,  advantage  and  establish- 
ment of  the  church  of  England  ;  whereby,  we 
doubt  not,  the  interest  of  the  Protestant  Reli- 
gion in  all  other  Protestant  Churches,  which  is 
dear  to  us,  will  be  the  better .  secured,  under 
the  influence  of  your  majesty's  government  and 
protection.  And  we  crave  leave  to  assure 
your  majesty,  That  in  pursuance  of  that  trust 
and  confidence  you  repose  in  us,  we  will  cou- 
sider,  whatsoever  shall  be  offered  to  us  from 
your  majesty,,  without  prejudice,  and  with  all 
calmness  and  impartiality :  And  that  we  will 
constantly  pay  the  fidelity  and  allegiance  which 
we  have  all  sworn  to  your  majesty  and  the 
queen ;  whom  we  pray  God  to  continue  long 
and  happily  to  reign  over  us." 

His  majesty  well  understood  why  this  Ad- 
dress omitted  the  thanks  which  the  bishops  had 
recommended  his  royal  commission,  and  the 
zeal  be  had  shewn  for  the  Protestant  Religion ; 
and  why  there  was  no  expression  of  tenderness 
to  the  Dissenter*,  and  but  a  cool  regard  to 
Other  Protestant  Churches.  However,  his  ma- 
jesty returned  this  gracious  Answer:  ."  AIy 
Lords,  I  take  this  Address  very  kindly  from  the 
Convocation.  You  may  depend  upon  it,  that 
all  I  have  promised,  and  all  I  can  do,  for  the 
service  of  the  Church  of  England,  I  will  do : 
And  I  give  you  this  new  assurance,  that  I  will 
improve  all  occasions  and  opportunities  for  its 
service." 

The  majority  of  the  Lower  House  had  a 
reserved  kindness  for  the  Non  juring  bishops 
and  clergy ;  and  therefore,  oue  of  the  members 
made  a  zealous  speech,  in  behalf  of  the  bishops 
under  suspension,  "  That  something  might  be 
done,  to  qualify  them  to  sit  in  convocation ; 
yet  so,  as  that  the  convocation  might  not  incur 
any  danger  thereby."  But  this  matter  was  too 
hard  for  them,  and  therefore  it  was  left  to  far- 
ther consideration;  while  they  laboured  to  find 
out  some  -  other  business  to  divert  them  from 
that  for  which  they  were  called  together  :  And 
therefore,  on  Dec.  11th  the  Prolocutor  attend-" 
ed  the  President  and  Bishops,  and,  in  the  name 
of  the  House,  represented  to  their  lordships, 
"  That  there  were  several  books  of  very  dan- 
gerous cousequence  to  the  Christian  Religion, 
and  the  Church  of  England ;  particularly,  Notes 
upon  Athanasius's  Creed,  and  two  Letters 
relating  to  the  present  Convocation,  lately  come 
abroad  ;  and  desired  their  lordUiips  advice,  iu 
what  wsy,  and  how  far  safely,  without  incur- 
ring the  penalty  of  stat.  25  Hen.  8.  the  con- 
vocation may  proceed,  in  the  preventing  the 
publishing  the  like  scandalous  books  for  the  fu- 
ture, and  inflicting  the  censure  of  the  churcli, 
according  to  the  canons  provided  in  that  be? 
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half,  upon  the  authors  of  them.*9  Upon  which 
the  ProjoctJtor  soon  after  acqoainted  the  House, 
11  That  the  President  had  declared  his  sense  of 
the  ill  consequence  of  those  books  that  were 
sent  op  from  this  House  to  their  lordships;  and 
that,  upon  enquiry,  he  could  not  receive  any 
satisfaction,  how  far  the  convocation  might 
proceed  in  that  affair,  but  he  would  as  far  as 
laj  in  him,  take  farther  order  about  it."  W hen 
the  President  and  bis  brethren  saw  the  disposi- 
tion of  the  Lower  House,  they  foun4  it  was  to 
no  purpose  to  communicate  any  proposals  to 
them ;  and  therefore  the  Convocation  was  pro- 
rogued to  Jan.  24tb,  and  soon  after,  with  the 
parliament,  prorogued  and  dissolved.  "It 
nust  be  confessed,  (says  a  late  writer)  That 
the  Presbyterians  did  not  a  little  contribute  to 
exasperate  the  convocation  against  them,  hav- 
ing at  this  very  time,  given  orders  to  near 
nlfy  young  students;  and  Mr.  Baxter  (tbe  head 
of  their  party)  having  published  a  book,  reflect- 
in;  an  the  Church  of  England.  It  was  also 
reported,  That  the  Presbyterians  of  Scotland 
were  the  authors  of  a  sham  plot,  which  they 
fathered  upon  the  Episcopal  party  of  Glasgow, 
tint  they  might  have  a  pretence  to  disarm 
tuem,  and  oppress  them. 


The  following  is  Burnet's  Account  of  this 
transaction,  and  of  some  of  the  leading  Church- 
men of  the  time :  "  At  the  Restoration,  Juxon, 
tbe  ancientest  and  most  eminent  of  the  former 
bisliops,  who  had  assisted  the  late  king  in  his 
last  hours,  was  promoted  to  Canterbury,  more 
out  of  decency,  than  that  he  was  then  capable 
to  fill  that  pott;  for  as  he  was  never  a  great 
divine,  so  he  was  now  superannuated.  Though 
others  have  assured  me,  that  after  some  dis- 
courses with  the  king  he  was  so  much  struck 
with  what  he  observed  in  him,  that  upon  that 
he  lost  both  heart -and  hope.  The  king  treated 
him  wiih  outward  respect,  but  had  no  regard  to 
him.  Sheldon  and  Morley  were  the  men  that 
had  tbe  greatest  credit.  Sheldon  was  esteemed 
s  learned  man  before  the  wars:  But  he  was 
sow  engaged  so  deep  in  politics,  that  scarce  any 
prims  of  what •  he  had  been  remained.  He 
was  a  very  dexterous  man  in  business,  had  a 
great  quickness  of  apprehension,  and  a  very  true 
judgment.  He  was  a  generous  and  charitable 
man.  He  had  a  great  pleasantness  of  conver- 
sation, perhaps  too  great.  He  had  an  art,  that 
was  picuhar  to  him,  of  treating  all  that  came 
to  rum  in  a  most  obliging  manner :  But  few 
depended  much  on  bis  professions  of  friendship. 
He  seemed  not  to  have  a  deep  sense  of  religion, 
if  any  at  all :  And  spoke  of  it  most  commonly 
h  of  an  engine  of  government,  and  a  matter  of 
policy.  By  this  means  the  king  came  to  look 
on  Jura  as  a  wise  and  honest  clergyman.  Shel- 
don was  at  first  made  bishop  of  London,  and 
***  npon  Juxoo's  death  promoted  to  Canter- 
bury. Morley  bad  been  first  known  to  the 
world  as  a  friend~of  the  lord  Falkland's :  and 
that  was.  enough  to  raise  a  man's  character. 

He  had  continued  for  many  years  in  the  lord 


Clarendon's  family,  and  was  his  particular 
friend.  He  was  a  Calvinist  with  relation  to  the 
Arrninian  points,  and  was  thought  a  friend  to 
the  Puritans  before  the  wars*  But  betook 
care  after  his  promotion  to  free  himself  from 
all  suspicions  of  that  kind.  He  was  a  pious 
and  charitable  man,  of  a  very  exemplary  life, 
but  extreme  passionate,  and  very  -obstinate. 
He  was  first  made  bishop  of  Worcester.  Dr. 
Hammond,  for  whom  that  see  was  'designed, 
died  a  little  before  the  Restoration,  which  was 
an  unspeakable  loss  to  the  church :  For,  as  he 
was  a  man  of  great  learning,  and  of  most 
eminent  merit,  he  having  been  the  person  that 
during  the  bad  times  had  maintained  the  cause 
of  the  church  in  a  very  singular  manner,  so  he 
was  a  very  moderate  man  in  his  temper,  though 
with  a  high  principle;  and  probably  he  would 
have  fallen  into  healing  counsels.  He  was  also 
much  set  on  reforming  abuses,  and  for  raising 
in  the  clergy  a  due  sense  of  the  obligations  they 
lay  under.  But  by  his  death  Morley  was  ad- 
vanced to  Worcester :  And  not  long  after  he 
was  removed  to  Winchester,  void  by  Duppa's 
death,  whw  had  been  the  king's  tutor,  though 
no  way  fit  for  that  post ;  but  he  was  a  meek 
and  bumble  man,  and  much  loved  for  the 
sweetness  of  his  temper;  and  would  have  been 
more  esteemed,  if  he  had  died  before  the  Re- 
storation ;  for  he  made  not  that  use  of  the 
great  wealth  that  flowed  in  upon  him  that  was 
expected.  Morley  was  thought  always  the 
Aonester  man  of  the  two,  as  Sheldon  was  cer- 
tainly the.  abler  man. 

"  The  first  point  in  debate  was,  whether  con- 
cessions should  be  made,  and  pains  taken  to  ' 
gain  the  Dissenters,  or  not ;  especially  the 
Presbyterians.  The  earl  of  Clarendon  was 
much  for  it ;  and  got  tbe  king  to  publish  a  De- 
claration soon  after  his  Restoration,  concern- 
ing ecclesiastical  affairs,  to  which  if  he  had 
stood,  very  probably  the  greatest  part  of  them 
might  have  been  gained.  But  the,  bishops  did 
not  approve  of  this:  And  after  tbe  service  they 
did  that  lord  in  tbe  duke  of  York's  marriage, 
be  would  not  put  any  hardship  on  those  who  . 
had  so  signally  obliged  him.  This  disgusted  the 
lord  Southampton,  who  was  for  carrying  on  the 
design  that  had  been  much  talked  of  during  the 
wars,  of  moderating  matters  both  with  relation 
to  the  government  of  the  church,  and  the  wor- 
ship and  ceremonies:  Which  created  some 
coldness  between  him  and  the  earl  of  Claren- 
don when  the  Lord  Chancellor  went  off  from 
those  designs.  The  consideration  that  those 
bishops  and  their  party  had  in  the  matter  was 
this:  Tbe  Presbyterians  were  possessed  of  most 
of  the  great  benefices  in  tbe  church,  chiefly  in 
the  City  of  London,  and  in  the  two  universi- 
ties. It  is  true,  all  that  had  come  into  the 
room  of  those  who  were  turned  out  by  the  par- 
liament, or  the  visitors  sent  by  them,  were 
removed  by  the  course  of  law,  as  men  that  were 
illegally  possessed  of  other  mens  rights :  And 
that  even  where  the  former  incumbents  were, 
dead,  because  a  title  originally  wrong  was  still 
,  wrong  in  law.    But  there  were  a  great  many  of 
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them  in  very  eminent  posts,  who  were  legally 
possessed  of  them  Many  of  these,  chiefly  in 
the  City  of  London,  had  gone  into  the  design 
of  the  Restoration  in  so  signal  a  manner,  and 
with  such  success,  that  they  bad  great  merit, 
and  a  just  title  to  very  high  preferment.  Now, 
as  there  remained  a  great  deal  of  the  old  ani- 
mosity against  them  for  whac  they  had  done 
during  the  wars,  so  it  was  said,  it  was  better  to 
hare  a  schism  out  of  the  church  than  within  it ; 
and  that  the  half  conformity  of  the  Puritans  be- 
fore the  war  had  set  up  a  faction  in  every  city 
and  town  hetween  the  lecturers  and  the  incum- 
bents, that  the  Ibrmer  took  all  methods  to 
render  themselves  popular,  and  to  raise  the 
henevolence  of  their  people,  which  was  then- 
chief  subsistence,  by  disparaging  the  govern* 
meat  both  in  church  and  state.  They  had  also 
many  stories  among  them,  of  the  credit  they 
had  in  the  elections  of  parliament  men,  which 
they  infused  in  the  king,  to  possess  him  with  the 
necessity  of  having  none  to  serve  in  the  church, 
but  persona  that  should  be  firmly  tied  to  his  in- 
terest, both,  by  principle,  and  by  subscriptions 
and  oaths.  It  is  true,  the  joy  then  spread 
through  the  nation  bad  got  at  this  time  a  new 
parliament  to  be  elected  of  men  so  high  and  so 
hot,  that,  unless  the  Court  had  restrained 
them,  they  would  have  carried  things  much 
farther  than  they  did,  against  all  that  had  been 
concerned  in  the  late  wars:  But  they  were  not 
to  expect  such  success  at  all  times:  Therefore 
they  thouflht  it  was  necessary  to  make  sure 
work  at  tnis  time:  And,  instead  of  using  me* 
thods  ta  bring  in  the  sectaries,  they  resolved 
rather  bo  seek  the  most  effectual  ones  for  cast- 
ing them  out,  and  bringing  a  new  set  of  men 
into  the  church.  This  look  with  the  king,  at 
least  it  seemed  to  do  so.  But,  though  he  pat 
on  an  outward  appearance  of  moderation,  yet 
he  was  in  another  and  deeper  laid  design,  to 
which  the  heat  of  these  men  proved  subser- 
vient, for  bringing  in  of  popery.  A  popish 
queen  was  a  great  step  to  keep  it  in  counte- 
nance at  Coiwt,  and-  to  have  a  great  many 
Sriests  going  about  the  Court  making  converts. 
k  was  thought,  a  toleration  was  the  only  method 
for' setting  it  a  going  aU  the  nation  over.  And 
nothing  could  make  a  toleration  for  popery 
pass,  but  the  having  great  bodies  of  men  put 
out  of  the  church,  and  pot  under  severe  laws, 
which  should  force  them  to  move  for  a  tolera- 
tion, and  should  make  it  reasonable  to  grant  it 
to  them.  And  it  was  resolved,  that  whatever 
should  be  granted  of  that  sort  should  go  in  so 
large  a  manner,  that  Papists  should  be  com- 
prehended within  it.  So  the  Papists  had  this 
generally  spread  among  them,  that  they  should 

ree  all  propositions  for  comprehension,  and 
Id  animate  the  church  party  to  maintain. 
their  ground  against  all  the  sectaries.  And  in 
that  point  they  seemed  sealoos  for  the  church; 
Jlut  at  the  same  time  they  spoke  of  toleration, 
as  necessary  both  for  the  peace  and  auiet  of  the 
nation,  and  for  the  eucouMgement  of  trade. 
And  with  this  the  dake  was  so  possessed,  that 
he  declared  himself  a  most  violent  enemy  to 


comprehension,  ami  as  sealoos  for  toleration* 
The  king  being  thus  resolved  on  fixing  the  terms 
of  conformity  to  what  they  had  been  before 
the  war,  without  making  the  least  abatement  or 
alteration,  they  carried  on  still  an  appearance 
of  moderation,  till  the  strength  of  the  parties 
should  appear  in  the  new  parliament. 

"  So,  after  the  declaration  was  set  out,  a 
commission  was  granted  to  twelve  of  a  aide, 
with  nine  assistants  to  each  side,  who  were  ap- 
pointed to  meet  at  the  Savoy,  and  to  consider 
on  the  ways  of  uniting  both  sides.  At  their 
first  meeting,  Sheldon  told  them^that  those  of 
the  church  had  not  desired  this  meeting,  as  be- 
ing satisfied  with  the  legal  establishment ;  and 
therefore  they  had  nothing  to  offer ;  but  it  he* 
longed  to  the  other  aide,  who  moved  for  altera- 
tions, to  offer  both  their  exceptions  to  the  laws 
in  being,  and  the  alterations  that  they  proposed. 
He  told  them,  they  were  to  lay  all  they  bad  to 
offer  before  them  at  once ;  for  they  would  not 
engage  to  treat  about  any  one  particular,  till 
they  saw  how  for  their  demands  went :  And  be 
said,  that  all  was  to  be  transacted  in  writing, 
though  the  others  insisted  on  an  amicable  con- 
ference; which  was  at  first  denied  s  Yet  some 
hopes  were  given  of  allowing  it  at  last.  Papers 
were  upon  this  given  in.  The  Presbyterians 
moved,  that  bishop  Usher's  reduction  should 
be  laid  down  as  a  ground-work  to  treat  <©n ; 
that  bishops  should  not  govern  their  diocese  by 
their  single  authority,  nor  depute  it  to  lay  offi- 
cers in  their  courts,  but  should  in  matters  of 
ordination  and  jurisdiction  take  along  with  them 
the  counsel  and  concurrence  of  the  Presbyters. 
They  did  offer  several  exceptions  to  the  liturgy, 
against  the  many  responses  by  the  people  ;  and 
they  desired,  all  might  be  made  one  continued 
prayer.  They  desired  that  no  lessons  should 
be  taken  out  of  the  Apocryphal  books ;  that 
the*  Psalms  used  in  the  daily  service  should  he 
according  to  the  new  translation.  They  ex- 
cepted to  many  parts  of  the  office  of  Baptism, 
that  import  the  mward  regeneration  of  all  that 
were  baptised.  But  as  they  proposed  these 
amendments,  so  they  did  also  offer  a  liturgy 
new  drawn  by  Mr.  Baxter.  They  insisted 
mainly  against  kneeling  at  the  Sacrament  of 
the  Lords  Supper,  chiefly  against  the  imposing 
it;  and  moved  that  the  posture  might  be  left 
free,  and  that  the  use  of  the  surplice,  of  the 
cross  in  baptism,  of  God-mthers  being  the  spon- 
sors in  baptism,  and  of  the  holy  days,  might  be 
abolished.  Sheldon  saw  well  what  the  effect 
would  be  of  potting  them  to  make  all  their  de- 
mands at  once.  The  number  of  them  raised  a 
mighty  outcry  against  them,  as  people  that 
could  never  be  satisfied.  But  nothing  gave  so 
great  an  advantage  against  them,  as  the*  offer- 
ing a  new  liturgy.  In  this  they  were  divided 
among  themselves.  Some  were  for  insisting 
oaly  on  a  fow  important  things,  reckoning  that* 
if  they  were  gained,  and  an  union  followed  upon 
that,  it  would  be  easier  to  gain  other  things  ei- 
terwnrds.  But  all  this  was  overthrown  by  Mr. 
Baxter,  who  was  a  man  of  gseat  piety ;  and,  if 
be  had  not  meddled  in  too  many  things,  would. 


tf]    STATE  TRIALS,  IS  CiUaxis  IL  m\.—*ttpt*tmg  a  Bmemtf  the  Liturgy.    [60 


have  been  esteemed  one  of  the  learned  men  of 
the  age :  He  writ  near  two  hundred  books :  Of 
these,  three  are  large  folios :  He  had  a  very 
moving  and  pathetical  way  of  writing,  and  was 
his  whole  life  loog  a  man  of  great  Zealand  much 
simplicity ;  but  was  most  unhappily  subtle  and 
metaphysical  in  every  thing.  Ihere  was  a 
great  submission  paid  to  him  by  the    whole 

a    So  he  persuaded  them,  that  from  the 
of  the  commission  they  were  bound  to 
ofier  every  thing  that  they  thought  might  con- 
duce to  the  good  or  peace  of  the  church,  with- 
out considering  what  was  like  to  be  obtained, 
or  what  effect  their  demanding  so  much  might 
hive,  in  irritating  the  minds  of  those  who  were 
then  the  superior  body  in  strength  and  number. 
All  the  whole  matter  was  at  last  reduced  to  one 
single  point,  whether  it  was  lawful  to  determine 
the  certain  use  of  things  indifferent  in  the  wor- 
ship of  God  ?  The  bishops  held  them  to  that 
point,  and  pressed  them  to  shew  that  any  of 
the  things  imposed  were  of  themselves  unlaw- 
ful.   The  Presbyterians  Reclined  this;  but  af- 
firmed, that  other  circumstances  might  make  it 
become  unlawful  to  settle  a  peremptory  law 
about  things  indifferent;  which  they  applied 
chiefly  to  kneeling  in  the  Sacrament,  and  stood 
upon  it  that  a  law,  which  excluded  all  that  did 
not  kneel  from   the  Sacrament,  was  unlawful, 
as  a  limitation  in  the  point  of  communion  put 
on  the  laws  of  Christ,  which  ought  to  be  the 
onlv  condition  of  those  who  had  a  right  to  it. 
Upon  this  point  there  was  a  free  conference 
thit  lasted  some  days.    The  two  men,  that 
had  the  chief  management  of  the  debate,  were 
the  most  unfit  to  heal  matters,  and  the  fittest 
to  widen  them,  that  could  have  been  found  out. 
Baxter  was  the  opponent,  and  Gunning  was 
the  respondent ;  who  was  afterwards  advanced, 
first  to  Chichester,  and  then  to  Ely:  He  was 
a  man  of  great  reading,  and  noted  for  a  special 
subblty  of  arguing:  All  the  arts  of  sophistry 
were  made  use  of  by  him  on  all  occasions,  in 
as  confident  a  manner,  as  if  they  had  been 
sound  reasoning;  He  was  a  man  of  an  innocent 
life,  UDweariedly  active  to  very  little  purpose  : 
He  was  much  set  on  the  reconciling  us  with 
popery  in  some  points :  And,  because  the  charge 
of  idolatry  seemed  a  bar  to  all  thoughts  of  re- 
conciliation with  them,  he  set  himself  with  very 
great  seal  to  clear  the  church  of  Rome  of  Idola- 
try:  This  made  many  suspect  him  as  inclining  to 
goovertothem:  But  "he  was  far  from  it;  and  was 
*  very  honest,  sincere  man,  but  of.  no  sound 
judgment,  and  of  no  prudence  in  affairs;  He 
was  lor  oar  conforming  in  all  things  to  the  rules 
of  the  primitive  church,  particularly  in  praying 
for  the  dead,  in  the  use  of  oil,  with  many  other 
rituals :  He  formed  many  in  Cambridge  upon 
his  own  notions,  who  have  carried  them  per- 
fep?  farther  than  he  intended.    Baxter  and  he 
■pent  some  days  in  much  logical  arguing,  to  the 
wersioa  of  the  town,  who  thought  here  were  a 
couple  of  fencers  engaged  in  disputes,  that 
could  never  be  brought  to  an  end,  nor  have  any 
pod  effect.    In  conclusion,  this  commission, 
being  limited  to  such  a  number  of  davs,  came 
m.  n.  I 


to  an  end,  before  any  one  thing  was  agreed  po« 
The  bishops  insisted  on  the  laws  that  were  still 
in  force,  to  which  they  would  admit  of  no  ex- 
ception, unless  it  was  proved  that  the  matter  of 
those  laws  was  sinful.  They  charged  the  pres- 
bvterians  with  having  made  a  schism,  ui>on  a 
charge  against  the  church  for  things,  wbjen  now 
they  themselves  could  not  call  sinful.  They 
said,  there  was  no  reason  to  gratify  such  a  sort 
of  men  in  any  thing ;  One  demand  granted 
would  draw  on  many  more ;  All  authority  both 
.  in  church  and  state  was  struck  at  by  the  position 
they  bad  insisted  on,  that  it  was  not  lawful  to 
impose  things  indifferent,  since  they  seemed  to 
to  be  the  only  proper  matter  in  which  human 
authority  could  interpose.  So  this  furnished 
an  occasion  to  expose  them  as  enemies  to  all 
order.  Things  had  been  carried  at  the  Savoy 
with  great  sharpness,  and  many  reflections. 
Baxter  said  once,  such  things  would  offend 
many  good  men  in  -the  nation.  Stearn,  the 
archbishop  of  York,  upon  that  took  notice  that 
he  would  not  say  kingdom,  but  nation,  because 
he  would  not  acknowledge  a  king.  Of  this 
great  complaints  were  made,  as  an  indecent  re- 
turn for  the  zeal  they  had  shewn  in  the  restorar 
tion. 

"  The  Conference  broke  up  without  doing 
any  good.  It  did,  rather  hurt,  and  heightened 
the  sharpness  that  was  then  on  peoples  minds 
to  such  a  degree,  that  it  needed  no  addition  to 
raise  it  higher.  The  presbyterians  laid  their* 
complaints  before  the  king :  But  little  regard 
was  had  to  them.  And  now  all  the  concern 
that  seemed  to  employ  the  bishops  thoughts 
was,  not  only  to  make  no  alteration  on  their 
account,  but  to  make  the  terms  of  conformity 
much  stricter  than  they  had  been  before  the 
war.  So  it  was  resolved  to  maintain  con- 
formity to  the  height,  and  to  put  lecturers  in 
the  same  condition  with  the  incumbents,  as  to 
oajhs  and  subscriptions;  and  to  oblige  all  per- 
sons to  subscribe  an  unfeigned  assent  and  con- 
sent to  all  and  every  particular  contained  and 
Srescribed  in  the  Book  of  Common  Prayer, 
fany  who,  thought  it  lawful  to  conform  in  sub- 
mission, yet  scrupled  at  this,  as  importing  a  par- 
ticular approbation  of  every  thing ;  And  great 
distinction  was  made  between  a  conformity  in 
practice,  and  so  full  and  distinct  an  assent; 
Yet  men  got  over  that,  as  importing  no  more 
but  a  consent  of  obedience :  For  though  the 
words  of  the  subscription,  which  were  also  tax 
be  publicly  prooounced  before  the  congrega- 
tion, declaring  the  person's  unfeigned  assent 
and  consent,  seemed  to  import  this,  yet  the 
clause  of  the  act  that  enjoined  this  carried  a 
clear  explanation  of  it ;  for  it  enacted  this  de- 
claration as  an  assent  and  consent  to  the  use  of 
all  things  contained  in  the  book.  Another 
subscription  was  enacted,  with  relation  to  the 
League  and  Covenant;  by  which  they  were  re- 
quired to  declare  it  unlawful  upon  any  pre- 
tence whatsoever  to  take  arms  against  the 
king,  renouncing  the  traiteroua  position  of  tak- 
ing arms  by  his  authority  against  his  person, 
or  those  commissioned  by  him,  together  with  a 
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declaration,  that  no  obligation  lay  on  them  or 
any  other  person  from  the  League  or  Cove- 
nant to  endeavour  any  ehange  or  alteration 
df  government  in  church  and  state,  and  that 
the  Covenant  was  in  itself  an  unlawful  oath. 
This  was  contrived  against  all  the  old  men, 
who  had  both  taken  the  covenant  them- 
selves,- and  -  had  pressed  it  upon  others.  So 
they  were  now  to  own  themselves  very  guilty 
in  that  matter.      And  those,  who  thought  it 


might  be  lawful  upon  great  and  illegal  provoca- 
tion to  resist  unjust  invasions  on  the  laws  and 
liberties  of  the  subjects,  excepted  to  the  sub- 
scription, though  it  was  scarce  safe  for  any  at 
that  time  to  have  insisted  on  that  point.  Some 
thought,  that  since  the  king  had  taken  the  co- 
venant, he  at  least  was  bound  to  stand  to  it/* 

He  then  proceeds  to  give  some  account  of 
the  Act  of  Uniformity,  and  of  different  transac- 
tions connected  therewith. 


209.  The  Trial  of  John  James,  a  .Fifth  Monarchy  Man,*  at  the 
Kinp/s-Bench,  for  High  Treason:  13  Charles  II.  a.  d.  1661. 


[Written  by  his  Friends.] 

Some  Parages  at  the  first  taking  and  appre- 
hending of  John  James,. and  the  Company 
with  him,  met  together  in  Bnlstake  alley 
in  Whitechapel,  Oct.  19»  1661. 

TllE  Congregation  being  assembled  the  day 
above-mentioned,  (being  the  seventh  day  of  the 
week)  in  Bulstake-alley  (where  was  the  place 
of  their  public  meeting^the  doors  being  open) 


continued  together  the  former  part  of  the  day 
in  the  worship  of  God  without  disturbance ; 
and  being  again  come  together  in  the  after- 
noon, continued  without  interruption  till  three 
o'clock;  about  which  time  John  James  was 
speaking  from  1  Cor.  vi.  20,  in  these  words, 
c  For  ye  are  Ijought  with  a  price,-  therefore 
*  glorify  God  in  your  body,  and  in  your  spirit, 
'  which  are  Gods.'    About  which  time  one  jus- 


*  Of  the  Insurrection  of  the  Fifth  Monarchy 
&  en,  under  Venner,  archdeacon  Echard  gives 
us  the  following  account;  "  White  the  attain 
of  the  nation  seemed  to  be  in  peace  and  tran- 
quillity, in  the  beginning  t>f  the  new  year 
}660-l/there  happened  a  strange  and  unparal- 
leled action  in  London,  which  strengthened  the 
Belief:  of  those  secret  Plots  and  Conspiracies 
memioued  by  the  lord'  chancellor.  This  was 
occasioned  by  a  small  body  of  Fifth- Monarchy 
Men,  who  hating  all  monarchy,  and  the  ap- 
pearance of  ir,  had  formerly  made  an  alteiqpt 
against  Cromwell's  government,  but  escaped 
beyond  expectation.  -  The  head  of  them  was 
one  Thomas  Venner,  sometime  a  wine-cooper, 
who  by  the  king's  indulgence  held  a  conven- 
ticle iu  Colemau- street,  where  he,  and  others, 
used  to  preach  to  them  out  of  the  Prophecies 
of  Daniel  and  the  Revelations,  and  from  thence 
drew  strange  inferences,  persuading  their  con- 
gregations *  to  take  ttp  arms  for  King  Jesus, 

*  against  the  powers  or  the  earth,  the  king,  the 
'  duke  of  York,  general  Monk,  &c/  assuring 
them,  « That  na  weapons  formed  against  them 
'  should  prosper,  nor  a  hair  of  their  heads  be 
'touched;  for  one  should  chace  a  thousand, 
'  and  two  put  ten  thousand  to  flight/  Upon 
which  they  got  a  Declaration  printed,  entitled, 

*  A  Door  of  Hope  opened /  irr  which*  they 
saidf  and  declared,  '  That  they  would  never 

*  sheath  their  swords  till  Babylon,  as  they 
'  called   monarchy,  became   a    hissing  and  n 

*  curse,  and  there   be  left   neither  Remnant, 

*  Son,  nor  Nephew  j  that  when  they  had  led 
'  captivity  captive  into  England  they  would  go 
'  into  France,  Spain,  Germany,  &c.  and  rather 
4  die  than  take  the  wicked  Oaths  of  Supre- 
macy and  Allegiance:  that  they  would  not 

*  make  any  leagues  with  monarchists,  but 
4  would  rise  up  against  the  carnal,  to  posses 


'  the  Gate,  or  the  world,  to  bind4  their  kings  in 
'chains,  and  their  nobles  in  fetters  of  iron.* 
And  so  to  accomplish  this  heroic  design,  they 
observed  so  much  policy  as  to  put  it  in  exe- 
cution when  the  king  was  attending  his  mother 
and  sister  to  embark  at  Portsmouth,  for  their 
return  into  France.  Accordingly  on  Sunday 
the  6th  of  Jan.  being  fully  animated  by  the 
sermon,  which  hinted  to  them,  '  That  they  had 
been  praying  and  preaching)  but  not  acting 
for  God/  they  sallied  out  weft  armed  from 
their  Meeting-House,  and  marched  to  St.  Paul's 
Church- Yard  in  the  dark  of  the  evening.  Here 
they  mustered  their  party,  amounting  to  above* 
50,  and  placed  their  cent  in  els  for  the  time,  one 
of  whom  killed  a  poor  innocent  man,  who  upon 
demand  had  answered,  '  He  was  for  God  and 
'  king  Charles?*  This  gave  an  alarm  to  the  city, 
and  the  lord-mayor,  sir  Rd.  Brown,  and  th« 
trained-bands  being  upon  the  guard,  some  filet 
of  men  were  sent  against  them,  whom  these 
desperate  men  quickly  routed,  and  so  marched 
on  to  Bishopsgate,  where  they  passed  without 
opposition,  and  from  thence  to  Cripplegate, 
where  they  came  into  the  ciry  again,  and  so  to 
Aldcrsgate.  Here  threatening  the  constable, 
,who_  was  weakly  attended,  they  were  let  out 
a^atir.  Then  they  declared  themselves  for 
King  JeSus,  and  thus*  proceeded  to  Be'ech- 
Lane,  where  they  killed  a  headborough  that 
oppo6td  them,  and  so  Hastened 'to  Cane- Wood, 
between  Uighgate  and-  Warn pstead,  when?  they 
reposed  themselves  for  that  nigjht.—*The  noise 
of  this  strange  Insurrection  caused  the  General 
to  send  a  party  of  horse  and  foot  the  next  day, 
who  drove  them  out  of  the  wood,  and  took 
some  of  them  prisoners,  who  were  committed 
to  the  Gate-House.  The  rest  "having  rallied 
again,  on  Wednesday  morning  returned,  to 
London,  with  assurance  by  Venner  their  leader, 
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tioe  Chard,  with  Mr.  Wood  the  beadborough, 
came  to  the  meeting-place,  Mr.  Wood  com- 
■landing  him  in  toe  king's  name  to  be  silent 
and  come  down,  having  spoke  Treason  against 
the  king :  but  John  James,  taking  little  notice 
thereof,  and  going  on  npou  his  subject,  the 
headborough  came  nearer  to  him  in  the  mid- 
die  of  the  meeting-place,  and  commanded  him 
again  in  the  king's  name  to  come  down,  or  else 
he  would  pull  him  down ;  whereupon  the  dis- 
turbance grew  so  great  he  could  not  proceed, 
.  bat  told  the  headboroash  be  would  not  come 
down  except  he  was  pulled  down ;  whereupon 
be  pulled  him  down,  and  hauled  him  away. 
The  cause  of  his  being  apprehended  proceeding 
from  one  Tipler,  a  pipemaker,  journeyman  to  a 
neighbour  near  adjoining,  who  from  their  yard 
bearing  the  said  John  James  speak  a  little  be- 
fore, from  Psal.  viii.  9,  in  these  words;  '  Out 

*  of  the  mouths  of  babes  and  sucklings  hast 

*  thou  ordained  strength  because  of  thine  ene- 

*  That  no  weapon  formed  against  them  should 
1  prosper :    therefore    they  might  lank  upon 

*  the  example  of  Gideon:   it  was  the  same 

*  thing  to  God,  whether  he  saved  by  a  few 

*  or  a  multitude.'  Their  first  appearance  was 
in  Threadneedle-street,  behind  the  Exchange, 
where  they  beat  back  a  party  sent  by  the 
guard  there.  But,  upon  the  advance  of  more 
forces,  they  retreated  to  Bisbopsgate-street ; 
where  after  a  sharp  encounter,  two  of  each 
side  being  slain,  they  gradually  slipt  away, 
and  disappeared.  A  while  after,  like  the 
gathering  of  clouds,  they  were  seen  again  at 
College-Hill  and  Maiden-Lane,  where  they 
designed  to  sacrifice  the  lord-mayor.  But 
missing  of  him,  they  crossed  Cheapside,  and 
passed  into  Wood-street.  Here  began  a  cruel 
fight,  wherein  they  shewed  skill  as  well  as  great 
valour ;  and  having  ruffled  some  trained-bands, 
and  repelled  the  horse-guards  that  came  to 
assist  them,  tbey  did  not  give  way  till  Venner 
was  knocked  down  and  severely  wounded,  and 
Tufiher  and  Cragg,  two  of  their  fiercest  preach- 
ers and  combatants,  were  slain.  Whereupon 
the  greatest  part  of  them  retreated  to  Cripple- 
gate,  firing  in  good  order  in  their  rear  upon 
the  trained-bands,  woo  were  in  close  pursuit 
of  them.  Col.  Cox,  who  commanded,  lodged 
ten  of  them  in  an  ale-house  near  the  postern, 
which  house  they  obstinately  maintained.  The 
house  being  surrounded,  some  of  the  soldiers 
untiled  the  next  bouse,  and  shot  in  upon  them, 
being  in  the  upper  room,  who  still  refused 
quarter:  at  the*  same  time  another  party  of 
musketeers  got  up  the  stairs,  broke  down  the 


door,  and  entered  their  garrison.  Six  of  them 
were  killed  before,  another  refusing  quarter 
was  first,  knocked  down,  and  thai  shot  with  a 
musket.  The  rest  being  demanded  why  tbey 
did  not  ask  quarter  before,  auswered  'They 
durst  not  for  fear  their  own  fellows  should 
have  shot  them.'  In  this  Insurrection  30  of 
the  king's  men  were  slain,  and  as  many  of  the 
rebels.  Those  taken  were  Venner  himself, 
Hodgkins,  Gowler,  Allen,  Pym,  Athlon,  Pricb- 
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1  mies,  that  thou  mightest  still  the  enemy  and 
'  the  avenger.'  (Which  words  were  occasionally 
spoken  to,  by  way  of  addition  to  what  another 
brother  had  spoken  before)  whereat  the  said 
Tipler  taking  offence,  went  to  justice  Chard  to 
acquaint  him  therewith ;  but  being  an,  idle 
fellow,  the  justice,  as  it  is  said,  took  not  much 
notice  of  what  he  spake,  till  bringing  a  neigh- 
boor  with  him,  he  was  provoked  by  him  to  re- 
gard his  testimony. 

Whereupon  the  Justice  came  forth  and  went 
with  Mr.  Wood  the  headborough  to  the  meet- 
ing-place, and  seized  upon  him  as  aforesaid, 
the  said  Justice  standing  at  the  door :  Here- 
upon an  uproar  grew,  some  crying  out  in  the 
streets,  Treason !  Treason !  the,  Hamlets  were 
hereupon  summoned  upon  pain  of  death,  many 
of  whom  appeared  accordingly;  and  by  this 
time  four  Justices  of  the  Peace  were  come  to- 
gether, to  wit,  the  Lieutenant  of  the  Tower, 
Justice  Bide>  Justice    Swallow,  and    Justice 


ard,  Fall,  Hopkins,  Wells,  and  about  as  many  n 
more,  not  much  worth  the  naming ;  who  blast 
phemously  alledged,  <  That  if  tbey  were  do* 
ceived  or  mis-led,  it  was  God  that  deceived 
them.'— These,  to  the  number  of  20,  were 
soon  after  arraigned  at  the  Old  Bailey  for  trea- 
son and  murder;  which  being  fully  proved, 
with,  all  the  forementioned  particulars,  they 
were  all  found  guilty,  except  Hopkins  and 
Weils,  against  whom  tl^e  evidence  was  not  lull, 
and  against  one  Patshul  only  a  single  witness : 
wherefore  they  were  acquitted  by  the  jury. 
When  sentence  was  pronounced  against  them, 
and  the  lord  chief  justice  Foster  seriously 
charged  Venner  with  the  blood  of  his  unhappy 
accomplices,  he  impudently  replied,  <  It  was 
not  he,  but  Jesus  that  led  them.'  Three  of 
them  confessed  their  crime,  and  craved  mercy, 
but  the  rest  continued  obstinate.  Being  sen- 
tenced to  be  banged,  *di  awn,  and  quartered, 
Veuner  and  Hodglins  were  on  the  19th  of 
Jan.  executed  over-against  their  Meetiug2- 
House  in  Coleman- street.  The  farmer  *pcfke 
little  but  in  vindication  of  himself  and  Jib  fact, 
and  something  of  his  opinion,  with  an  assur- 
ance '  That  the  time  was  at  hand  when  other 
judgment  would  be ;'  highly  reflecting  upon 
the  present  government.  Hodgkins  raved  and 
cursed  in  the  manner  of  praying,  <  calling 
down  vengeance  from  Heaven  upon  the  king; 
the- judges,  and  the  city  of  London;1  nor 
would  he  desist,  till  the  executioner  put  an 
end  to  all  his  extravagancies.  Two  days  alter 
nine  more  were  executed  in  fire  several  places 
of  the  city,  without  being  quartered,  as  the 
two  first  were.  All  persisted,  like  the  Regi- 
cides, in  justifying  their  crimes,  except  one 
young  man,  who  shewed  great  signs  of  repen- 
tance.—Thus  ended  a  Rebellion  of  a  Tery 
strange  nature,  which  was  begun  and  carried 
on  with  such  infernal  rage,  that  if  their  numbers 
had  been  equal  to  their  spirits,  thev  would  have 
overturned  the  city  and  the  nation,  and  the 
world,  which  in  their  imagination  they  bad 
divided  among  themselves."    P.  784.  > 
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Chan) ;  John  James  in  the  mean  time  was  com- 
mitted to  the  custody  of  the  hearfhorougb,  who 
carried  him  to  a  tavern  near  thereunto,  where 
several  soldiers  and  other  loose  people  came 
^  About  him,  scoffing  and  blaspheming,  some 
w  taking  wine  and  saying, '  I  drink  to  you  in  the 

*  spirit;'  and  others  being  rude,  and  reproved 
by  the  officer,  said, '  I  would  only  speak  to 
4  him  a  few  words  in  the  spirit :'  in  this  time 
the  rest  of  the  meeting  by  sevens  were  brought 
before  the  justices  (being  at  an  house  near  the 
meeting-place)  who  tendering  the  Oath  of  Alle- 
giance unto  them,  committed ^hose  that  refused, 
some  to  Newgate,  both  men  and  women,  being 
guarded  thither  by  the  Hamlets;  afterwards 
Che  same  justices  entering  the  meeting-place 
sate  down  about  the  table  with  their  clerk  and 
(one  major  Manly  standing  by)  did  send  for 
John  James,  and  in  the  mean  time  the  Lieu- 
tenant of  the  Tower  read  a  Paper  which  he 
pulled  out  of  his  pocket,  saying,  he  would  read 
to  them  what  doctrine  was  preached  there  that 
day,  being  of  the  nature  of  a  charge,  which 
they  drew  up  from  Tipler's  mouth  against'  John 
James,  demanding  of  certain  women  (relating 
to  the  meeting,  yet  detained,  and  whose  names 
they  were  then  taking)  how  they  could  hear 
such  things  as  those  f  To  which  they  unani- 
mously replied  in  the  fear  of  the  Lord,  That 
they  never  beard  such  words,  as  they  should 
answer  it  before  the  Lord,  and  they  durst  not 
lie :  who  replied,  That  they  had  but  their  words, 
but  they  had  others  oaths  for  its  who  made  an- 
swer in  the  prophet's  words,  Psal.  cii.  8.  '  They 
'  which  were  mad  against  them,  had  sworn 

*  against  them/  By  this  time  John  James  was 
brought  into  the  meeting-place,  and  the  Lieu- 
tenant (looking  upon  him)  said  to  the  women, 
What  have  you  no  better  a  holder-forth  than 
be  ?  John  James  said,  That  the  way  of  the  Lord 
was  and  is  many  times,  to  use  the  poorest  of 
bis  people  to  do  bis  work,  alledging  also  the 
Apostle's  words,  1  Cor.  i.  37,  that «  He  chooseth 
'  the  weak  and  foolish  things  of  the  world  to 
1  confound  the  mighty /  Then  said  the  Lieu- 
tenant of  the  Tower,  What  you  are  a  Jew. 
John  James  said,  that  in  one  .sense  'he  was 
a  Jew,  and  in  another  sense  not,  repeating 
those  words  of  the  Apostle  in  Rom.  ii.a  last. 

*  For  he  is  not  a  Jew  that  is  one  outwardly, 
4  neither  is  that  circumcision  which  is  outward 
1  in  the  fle»h ;  but  he  is  a  Jew  which  is  one  in- 

*  wardly,  and  circumcision  is  that  of  the  heart 
'  in  the  spirit,  whose  praise  is  not  of  men,  hut 
«  of  God/  The  Lieutenant  asked  him,  whether 
be  had  not  been  before  him  before  this?  who 
answered,  he  had :  and  whether  he  had  not 
been  civilly  used?  be  replied,  Yea,  and  for  bis 
civility  he  thanked  him :  Then  the  Lieutenant 
asked  him,  if  he  was,  not  counselled  for  to  take 
beed  for  the  future?  he  answered,  Yea, and  he 
bad  taken  it  so  far  as  be  could  with  a  good  con- 
science :  upon  which  the  Lieutenant  told  him 
be  should  stretch  for  it, '  and  if  be  were  not 
4  banged  he  would  be  banged  for  him/  John 
James  toid  him,  he  was  not  careful  in  that  mat- 
ter, and  that  they  could  dp  no  more  than  they 


should  be  suffered  by  the  Lord  to  do:  The 
Lieutenant  told  him,  be  thought  be  was  not 
careful,  for  he  had  a  mind  to  be  hanged  as 
some  of  his  holy  brethren  that  went  before 
him.  John  James  desired  he  wonld  not  speak 
so  lightly.  The  Lieutenant  spake  something 
also  about  the  Fifth  Kingdom,  and  asked  him, 
whether  it  was  not  his  principle?  who  told  him 
he  did  own  the  Fifth  Kingdom  which  must  come : 
whereupon  they  laughed  one  upon  another  and 
said, '  Now  they  had  it  from  his  own  mouth/ 
Something  also  was  charged  upon  him  about 
his  learning  to  sound  a  trumpet,  in  order  to  a 
rising  with  Venner's  Party  ;  to  which  he  said, 
there  was  a  friend  of  his  who  lay  in  bis  hoose, 
minding  to  go  to  sea,  being  to  learn  to  sound, 
desired  he  might  have  liberty  to  be  taught  in 
bis  house,  but  he  never  learned  himself,  neither 
was  he  one  of  those  in  that  rising,  judging  it  to 
be  a  rash  act.  Then  the  Deutenant  of  the 
Tower  called  in  cant.  Hodgskin,  who  com- 
manded the  party  of  soldiers  that  stood  at  the 
door,  and  said,  Take  this'  man,  be  careful  of 
him,  and  commit  him  close  prisoner  to  New- 
gate. So  they  carried  him  away  with  bis  Mit- 
timus hereafter  expressed. 

To  the  Keeper  of  die  Gaol  of  Newgate,  or  his 
Deputy. 

<  Middles.  These  are  in  the  king's  majesty's 
'  name  to  require  you  to  receive  into  your  cua- 
'  tody  the  body  of  John  James,  whom  we  send 
*  you  herewith,  being  taken  this  present  day 
'  at  a  conventicle,  or  private  meeting,  in  the 
'  parish  of  White-Chapel,  and  there  speaking 
4  in  the  audience  of  the  people  present,  trea- 
'  sonable  words  against  bis  majesty's  royal 
'  person  ;  you  shall  therefore  keep  him  close 
'  prisoner  until  further  order,  and  this  shall  be 
4  your  warrant.  Given  tinder  our  hands  this 
'  19th  day  of  October,  1661. 

'  John  Robinson,  Lieut,  of  the  Tower/ 
'  Thomas  Bide,  Edward  Chard. 
'  Thomas  Swallow/ 

After  that  John  James  was  sent  away  ac- 
cording to  the  Mittimus  afore-mentioned,  the 
witnesses  were  called  in  and  further  examined, 
and  forthwith  a  Paper  was  presented  to  one  of 
them,  being  as  was  supposed  the  substance  of 
what  Tipler  had  before  sworn  to,  which  being 
read  with  a  low  voice,  the  relator  could  not 
hear,  but  this  he  saw,  that  one  of  the  witnesses 
refused  to  take  his  oath,  saying,  That  there 
were  many  words  in  the  paper  which  be  did 
not  bear:  but  the  justices  said,  That  this 
which  was  written,  and  that  which  was  beard, 
was  all  to  one  purpose,  therefore  take  it ;  but 
he  refused  it  again :  yet  it  being  tendered  once 
more,  with  much  persuasions,  entreaties,  and 
tbreatnings  to  send  him  to  prison  if  he  refused 
it,  he  took  it ;  after  which  the  lieutenant  said, 
he  knew  nothing  to  the  contrary  but  that  this 
business  might  be  worth  to  them  100/.  a  piece : 
after  this  Osburn,  who  Was  a  seaman,  said, 
I  cannot  stay,  but  must  go  to  sea  for  a  liveli- 
hood, for  I  am  poor;  Then  justice  Chard  said 
to  the  lieut.  of  the  Tower,  Let  liim  be  entered 
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in  the  Tower,  or  upon  some  ship,  to  receive  the 
king's  pay  till  tbe  business  be  over ;  bidding 
him  come  to  the  Tower  accordingly  the  next 
morning.  As  they  were  going  away,  a  woman 
and  friend  of  the  seaman's  being  present  and 
heard  what  passed,  said,  that  his  oath  was  not 
to  betaken  ?  Then  the  lieutenant  asked  what  she 
was,  saying  that  she  would  fain  seduce  the  wit- 
nesses, and  that  she  deserved  to  be  sent  to  New- 
gate ;  to  which  ahe  replyed  saying,  You  may  do 
what  you  please,  but  I  speak  the  truth,  and  know 
that  his  word  is  not  to  be  taken ;  after  this  they 
said  to  the  seaman  as  they  were  going  away, 
Be  not  seduced  by  her ;  and  further  said,  that 
if  be  did  not  stand  to  his  oath,  he  should 
be  committed,  with  other  threatening  words, 
and  so  tbey  departed.  And  it  is  further  assert- 
ed by  several  persons  that  were  then  upon  the 
place  when  Osburn  was  sworn,  who  immedi- 
ately demanded  of  him  what  it  was  be  had 
swore  unto,  desiring  him  to  tell  them  the 
words,  who  seemed  at  that  time  to  be  very  sad, 
telling  them  that  he  could  not  remember  tbe 
words  except  he  heard  them  named  over  again; 
upon  which  also  some  of  the  guard  themselves 
bearing  him  speak  thus,  said  to  biro,  that  they 
would  not  be  in  his  condition  for  all  the  world. 
Some  time  after  this,  several  spake  unto  the 
said  Bernard  Osburn,  questioning  him  about  the 
oath  he  had  taken ;  he  declared  that  he  had 
sworn  to  he  knew/  not  what,  being  forced  there- 
to through  fear  and  hopes  of  release ;  That  tbe 
said  Bernard  Osburn  intending  not  to  stand  to 
his  oath,  went  to  his  ship  towards  the  Hope 
in  order  to  the  sea-voyage  he  was  engaged  in, 
bat  not  long  after  came  a  warrant  from  the 
beat,  of  the  Tower,  to  require  his  appearance 
in  the  court  as  one  of  the  witnesses,  which  was 
directed  to  bis  brother's  house  in  Wapping 
where  he  used,  to  lodge,  but  bis  sister  ac- 
quainted them  that  be  was  gone  to  sea  some- 
tune  before;  and  they  demanding  where?  she 
said,  I  suppose  he  may  be  in  the  Downs  by 
this  time;  at  which  the  messenger  was  much 
offended,  threatening  him  greatly,  which  occa- 
sioned her  speedy  coming  to  thelieut.  of  the 
Tower,  who  in  great  wrath  demanded,  how 
long  he  had  been  gone,  and  what  ship  he  was 
■poo  ?  which  she  signified  nnto  him,  and  ac- 
cordingly he  forthwith  sent  his  marshal  to  de- 
mand him  from  his  ship,  which  was  performed 
accordingly;  and  when  he  was  come,  tbey 
threatened  to  have  htm  hanged,  if  he  did  not 
stand  to  his  evidence,  but  if  he  did  be  should 
have  all  bis  charges  borne,  and  a  reward  for  his 
pains;  and  from  this  time  he  was  kept  in  the 
marshal's  hands  at  tbe  king's  charge,  till  the 
trial  was  over;  After  this  the  said  Osburn, 
with  the  other  witnesses,  were  divers  times 
ttnder  orivate  examination  by  the  king's  coun- 
sel and  attorney  and  solicitor  general,  &c. 

The  evidence  being  prepared,  and  all  things 
ro  readiness  for  a  Trial,  John  James4  having  been 
in  Newgate  from  the  19th  of  tbe  8th  month, 
"*■  appointed  the  14th  of  the  9th  month  to  ap- 
P*r  at  the  KingVbeoch  bar  in  order  to  his 


.     HIS  ARRAIGNMENT  AND  TRIAL. 

What  passed  the  It*  day,  Nov.  14. 

Being  carried  in  a  coach  te  Westminster  by 
'the  under-sheriff,  and  brought  to  the  King's 
bench  bar;  chief  justice  Forster,  justice  Mallet, 
justice  Twisden,  and  justice  Windham,  being 
judges  upon  the  bench ;  be  .was  commanded, 
according  to  custom,  to  hold  up  his  hand;  and 
he  did  so,  and  told  them  he  did  hold  up, 
his  hand  to  signify  he  was  there  to  answer  to 
what  should  be  laid  to  his  charge.  But  ha 
held  up  his  hand  with  his  glove  on,  which  some 
were  offended  at;  and ,  told  him  be  must  pull  it 
off.  John  James  answered,  it  was  all  one  to  him, 
to  hold  up  his  hand  with  it  off  or  on ;  and  then 
he  did  pull  off  his  glove,  and  held  up  his  hand, 
and  then  bis  Charge  was  need. 

The  Substance  qf  the  Indictment. 

*  He  stood  indicted  by  the  name  of  John 
'  James:  1.  For  compassing  and  imagining  the 

*  death  of  the  king.  g.  For  endeavouring  to  levy 
4  war  against  the  king.    ^.  For  endeavouring  a 

<  change  of  the  government.  And  in  this  his  com- 
'  passing,  imagining,  and  contriving  the  king's 
'  death,  be  had  maliciously,  traitorously,  and  by 

*  instigation  of  the  devil,  not  having  the  fear  of 
'  God  before  his  eyes,  declared  these  words:  1. 
'  That  the  king  was  a  bloody  tyrant,  a  blood- 

<  sucker,  and  blood-thirsty  man,  and  bis  nobles 
«  the  same.  3.  That  the  lung  and  bis  nobles  had 
1  shed  the  blood  of  the  saints  at  Charing-Cross, 
1  aod  the  blood  of  the  covenanters  in  Scotland. 

*  8.  That  the  king  was  brought  in  to  this  end,  to 
'  fill  up  the  measure  of  his  iniquity;  and  that 
'  the  king's  cup  of  iniquity  had  filled  more  within 
'  this  last  year,  than  in  many  years  before.  4. 
'  That  he  did  bemoan  that  tbey  had  not  improved 
'  their  opportunity  when  tbey  had  the  power  in 
'  their  hands;  and  that  he  did  say  it  would  net 
'  be  long  before  they  bad  power  again,  and  than 
c  they  would  improve  it  better ;  and  that  be  did 

*  bewail  the  apostacy  of  tbe  people  of  God,  and 

*  say,  they  had  not  fought  tbe  Lord's  battles  the- 

*  roughly :  but  when  the  Lord  should  five  now* 
'  ex  to  them  again,  and  give  his  work  into  their 

<  hands,  tbey  would  do  it  better.  5.  That  the 

*  death  and  destruction  of  tbe  king  drew  very 
•near.' 

The  Indictment  being  read,  tbe  clerk  called 
upon  John  James  to  answer  to  his  Charge,  and 
plead  Guilty,  or  Not  Guilty. 

John  James  desired,  before  tbey  did  proceed, 
that  he  might  have  a  copy  of  his  Charge,  and 
■time  to  consider  of  it. 

The  lord  Chief  Justice  answered,  That  a 
copy  of  the  Charge  was  not  allowed  in  cases  of 
High  Treason;  and  he  told' him  he  must  plead 
Guilty,  or  Not  Guilty,  or  else  a  worse  thing 
would  follow. 

John  James  answered,  he  humbly  conceived 

it  was  his  privilege  as  an  Englishman ;  and  till 

-.  he  had  that  he  was  not  free  to  plead  one  way 

or  other.  He  alledged  that  Chief  Justice  Coke 

had  /declared  k  good  law;  and  that  Judge 
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Heath  had  declared  it  also  good  law ;  and  that 
he  did  at  Oxford  give  John  Lilburne  a  copy 
or"  his  Charge,  being  arraigned  there  for  High 
Treason. 

•  Then  one  of  the  King's  Counsel  told  him, 
That  the  law  would  not  grant  him  a  copy  of 
.  liia  Charge  in  case  of  Felony,  much  leas  in  case 

of  High  Treason;  and  told  him,  If  he  would 
not  plead,  they  would  proceed  against  him  as 
a  person  contemning  the  court,  and  look  upon 
him  a  mute. 

John  James  made  answer1,  Seeing  he  wa* 
over-ruled,  he  pleaded  Not  Guilty,  neither  m 
form  nor  matter. 

The  clerk  asked  him  how  he  would  be  tried  ? 

He  answered,  By  the  law  of  God.  At  which 
the  lawyers  gave  a  great  hiss. 

And  it  was  answered  thus,  or  to  this  effect; 
'  It  was  not  a  place  or  time  to  talk  of  the  laws 
4  of  God/  But  John  James  was  willing  to  urge 
it  again,  That  seeing  the  Judge  did  sit  there 
as  judge  of  the  law,  and  of  God's  law,  as  they 
•thought,  it  was  meet  the?  should  give  him  li- 
berty to  appeal  to  God's  law. 

Whereupon  the  Judge  told  him  be  must  pro- 
ceed according  to  their  law,  or  else  a  worse 
thing  would  follow;  and  say,  *  By  God  and 
the  country.' 

John  James  answered,  He  was  ignorant  of 
their  law,  and  knew  not  what  snare  there  might 
be  in  it,  never  having  been  at  any  bar  before : 
and  therefore  desired  him  he  would  open  the 
terms,  what  they  meant  by  God,  and  what  they 
meant  by  the  Country. 

The  Judge  answered,  God  forbid  but  he 
should  open  the  terms :  *  By  Gk>d,'  says  he, « is 
♦  meant  your  6rst  demand,  to  wit,  the  law  of 

'OojL'  ,       ,.    , 

John  James  asked  him,  Why  then  his  first 

•  demand  was  not  granted  ? 

The  Judge  said,  God  forbid  but  that  you 
should  be  so  tried ;  but  you  must  use  the  form 
« of  the  court. 

.  John  Jama  said,  If  it  were  so,  be  was  satis- 
fied. 

«  And  by  the  Country,'  saith  the  Judge,  •  18 
'  Middlesex  men,  men  of  truth,  that  would 
4  judge  impartially  between  the  king  and  him.' 

Joa*  Joints  said,  If  that  be  the  meaning,  he 
pat  himself  upon  the  trial  of  God  and  the 
Country. 

When  this  was  done,  John  James  was  sent 
by  a  Habeas  Corpus  to  the  KingVbeuch  pri- 
son in  Southwark,  and  there  continued  till  the 
19th  day  of  November,  and  then  was  brought 
again  to  the  Kingfs-bench  bar  at  Westminster, 
to  bis  further  trial. 

In  this  interval  betwixt  the  commitment  and 
trial,  upon  the  first  day  of  the  week,  being  the 
18th  of  November,  John  James  received  a  let- 
ter from  a  person  of  note,  to  advertise  him  that 
there  was  such  a  jury  of  life  and  death  im- 
pannelled  to  proceed  upon  him,  as  had  not 
been  for  many  years  before,  being  all  picked 
men,  and  most  of  them  knights  and  gentlemen; 
and  that  if  he  did  not  except  agaiost  them, 
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or  most  of  the  chief  of  them,  he  was  a  dead 
man. 

The  Second  Day. 

Upon  the  19th  of  November  he  appeared  the 
second  time  at  the  King'£bench  bar,  according 
to  the  order  of  the  court,  where  were  present. 

The  Judges.  {Sir  Robert  Forster,  chief  jus- 
tice, sir  Thomas  Mallet,  justice,  sir  Thomas 
Twisden,  justice,  sir  Wadham  Windham,  jus- 
tice, sir  Jeoftry  Palmer,  attorney-general,  sir 
Heoeage  Finch,  solicitor-general. 

t'The  King's  Counsel;  serjeant  Maynard,  ser-  ' 
jeant  Glynne,  serjeant  Wilde,  serjeant  Keeling* 

The  Witnesses  Names  appearing  in  the 
Court;  Alderman  Chard, John  Tipler,  Bernard 
Osburn.  The  fourth  witness's  name  not  yet 
known.  •' 

The  Names  of  the  Jury,  Charles  Pitfield,  Ralph 
Haisaye,  Thomas  Eglefield,  Daniel  Carlwood, 
Ambrose  Hanburoogh,  Anthony  Hall,  Humph- 
rey Higgins,  Thomas  Snow,  William  Cole,  Tho- 
mas Upnel,  Gilbert  Messe,  William  Blunt. 

The  witnesses  and  jury  being  called  into  the 
court,  John  James  having  excepted  against  di- 
vers knights  and  gentlemen  picked  for  his  ju- 
ry, and  the  aforenamed  standing  for  his  jury, 
the  Clerk  bid  John  James  hold  up  his  hand  as 
before.  He  did  so;  and  again  told  them  it 
was  to  signify  he  was  there :  (and  then  they 
laughed)  and  the  Judge  said,  O  ho,  are  you 
come? 

Afterwards,  the  Indictment  being  read  again, 
the  Clerk  proceeded  to  tell  the  coort  for  what 
he  was  indicted  and  arraigned;  and  that  he 
pleaded  Not  Guilty,  and  had  put  himself  upon 
God  and  the  country  for  trial ;  and  therefore 
told  the  jury  they  were  to  judge  between  the 
king  and  him  in  that  matter. 

Serjeant  Keeling's  Speech. 

Hereupon  Serjeant  Keeling, ,  one  of  .the  king's 
counsel,  stepped  up,  and  said,  My  lord,  and 
you  gentlemen  of  the  jury,  John  James  priso- 
ner at  the  bar  stands  indicted  for  high  Trea- 
son; for  that  he,  with  other  disaffected  per- 
sons, enemies  unto  the  government  of  the  king, 
being  assembled  at  Bulstake  Alley  in  White- 
Chapel,  not  having  God  before  his  eyes,  but 
beiog  moved  by  the  instigation  of  the  devil, 
spake  and  published  these  words,  viz.  That 
king  Charles  was  a  blood-thirsty  tyrannical 
king;  and  that  the  nobles  of  England  were 
blood-thirsty  and  tyrannical  men  ;  and  that 
the  cup  of  their  iniquity  was  begun  to  be  filled 
by  the  shedding  of  the  blood  of  the  Covenant- 
ers in  Scotland ;  and  that  it  was  almost  filled 
by  the  shedding  of  the  blood  of  the  Saints  this 
time  twelve-month;  and  that  the  time  of  their 
destruction  was  near  at  hand  :  And  did  condole 
the  neglect  of  the  opportunity  and  price  they 
had  put  into  their  hands ;  ana  that  it  ever  thi 
like  occasion  were  administered  unto  tbem  again 
they  would  fight  the  Lord's  battle  more  effec- 
tually than  they  had  done  before.'  And  (said 
he)  it  we  prove  that  these  words  were  spoken, 
by  John  James,  you,  are  to  find  him  guilty  of 
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high  treason,  (and  so  he  sat  down.)  Then  stood 
up  Sir  Jeoflfry  Palmer,  attorney-general. 

The  Substance  of  Sir  Jeoffry  Palmer's  Speech. 

First  be  spake  of  the  antiquity  of  monarchy, 
•nd  djd  folly  assert  the  present  government. 
Then,  by  way  of  reflection,  he  reviewed  the 
W  years  troubles  that  had  passed  over  our  heads 
in  these  nations;  and  that  the  vessel  of  this 
commonwealth  bad  been  beaten  and  blown  upon 
the  waves  and  billows  of  a  tempestuous,  raging 
ssa  being  almost,  broken  to  pieces,  and  like  ut- 
terly to  be  lost,  unless  God  by  a  miraculous  pro- 
vidence bad  restored  his  majesty  Charles  the 
second  to  his  crown  and  dignity ;  for  which 
(he  said)  ever  blessed  be  his  name.  Then  he 
observed  that  tbe  beginning  of  our  sorrows  was 
by  tbe  seditious  preaching  of  some  discontented 
ministers  in  this  nation,  and  about  this  city. 
Then  be  told  tbera  bow  much  care  the  law  had 
taken  for  tbe  preservation  of  his  majesty's  per- 
son and  government ;  and  that  it  was  as  much 
treason  in  the  heart,  as  in  the  act, .'  Mens  rea 
fecit  ream.'  Then  he  did  descant  upon  the 
wards  of  the  indictment,  and  opened  them,  and 
told  tbe  jury,  that  according  to  the  law  of  Eng- 
land f  13  Car.  2.  c.  1.]  *  they  were  treason,  for 
which  he  ought  to  die :  and  then  sat  down. 

Then  the  Court  called  John  Tipler,  the  first 
witness,  the  Judge  bidding  him  look  upon  the 
prisoner.  Serjeant  Glynne  asked  him,  what 
be  could  say  concerning  the  words  spoken  by 
John  James?  Who  said,  at  the  time  of  the 
Indictment  alledged,  (which  was  on  Saturday,) 
be  was  at  a  house  near  adjoining  unto  the  place 
where  they  usually  did  meet ;  and  that  about 
two  of  the  clock  in  the  afternoon,  he  stodd  at 
*  window  in  a  yard,  next  adjoining  to  the 
meetiog-p]ace,  and  saw  John  James,  the  person 
at  the  bar,  preaching,  (as  they  call  it,  said  he) 
and  repeated  tbe  words  that  were  opened  by 
Serjeant  Keeling  exactly ;  only  farther,  That 
be  did  wonderfully  adore  Oliver  Cromwell, 
saying;  That  every  finger  of  his  was  a  cham- 

•  This  was  an  Act  for  safety  and  preserva- 
tion of  his  majesty's  Person  and  Government, 
against  treasonable  and  -  seditious  practices, 
and  attempts :  by  this  statute  it  was  made 
capital  treason,  during  the  king's  life  to  de- 
vise his  death,  or  imprisonment,  or  bodily  harm, 
or  to  deprive  and  depose  him  from  the  kingly 
name,  ore  It  enacted  likewise,  that  whoever 
affirmed  tbe  king  to  be  an  Heretic,  or  a  Papist, 
or  should  by  writing,  printing,  preaching,  or 
other  speaking,  stir  up  the  people  to  hatred  or 
dislike  of  his  majesty,  or  the  established  govern- 
ment, should  be  rendered  incapable  of  holding 
•oj  employment  in  Church  or  State.  It  also 
declared  the  Long  Parliament  to  be  dissolved, 
the  Solemn  League  and  Covenant  to  be  illegal ; 
tAdtnat  there  was  no  legislative  power  in 
k??*W  k**1  ^°n8e8  of  parliament,  without 
toe  king ;  and  whoever  asserted  the  contrary, 
•we  made  liable  to  the  penalty  of  a  PremunirV 
**  iCobbetft  Pari.  Hat,  *J7. . 


pion ;  and  that  wben  they  had  power  again, 
they  should  do  the  work  more  thoroughly. 
And  said,  That  thereupon  he  told  it  presently 
to  a  justice,  and  afterwards  to  a  neighbour 
of  bis,  who  was  in  an  extreme  fright  and  horror, 
and ,  so  they  both  went  together  to  alderman 
Chard,  justice,  who  then  came  immediately,  and 
surprised  and  seized  upon  tbem ;  the  womea 
only  they  let  go,  but  the  men  tbe  Justice  did 
commit  to  prison  that  would  net  take  the  oath 
of  Allegiance:  that  they  seized  John  James  in 
the  pulpit,  where  he  was  preaching  when  they 
came  in.  The  Court  asked  him,  what  time  of 
the  day  it  was  ?  And  he  said  it  was  about 
two  of  the  clock  in  the  afternoon.  And  they 
asked  him,  where  he  stood  ?  And  he  said  he 
stood  directly  opposite  in  a  window,  in  a  yard 
next  adjoining  to  the  meeting-place;  and  that 
he  could  easily  discern  him.  Demanding  of 
him  some  other  questions,  that  might  induce 
the  jury  to  believe  the  evidence  given  was 
neither  with  thought  of  malice  to  the  prisoner, 
nor  hope  of  reward  :  then  the  Court  gave  the 
prisoner  leave  to  ask  Tipler  what  questions, he 
pleased. 

The  exception  that  John  James  took  unto  the 
witness,  was,  That  it  was  a  hard  thing  for'  him 
to  swear  that  he  was  the  person  that  was  then 
preaching,  he  being  without  the  window,  which 
might  intercept  his  sight.  To  which  he  an- 
swered, That  he  knew  him  very  well;  and 
that  he  was  not  deceived. 

Another  witness  was  Alderman  Chard,  the 
Justice ;  who  said,  He  could  say  nothing  as  to 
tbe  words  that  were  spoken ;  but  so  soon  as 
John  Tipler  came  to  him,  and  informed  him 
of  tbe  words  spoken  by  John  James,  he 
enquired  the  place  where  it  was,  and  imme- 
diately he  and  bis  clerk  and  the  constable 
hasted  thither,  where  they  found  John  James 
preaching,  and  about  SO  or  40  assembled  there 
to  bear  him.  And  said,  He  there  seized  John 
James,  and  pulled  him  out  of  the  pulpit  where 
he  was  preaching;  and  air  those  men  that 
would  not  take  the  oath  of  Allegiance,  he  com* 
mitted,  but  the  women  he  let  go.  So  the  court 
asked  him,  if  it  were  at  the  time  alledged  in 
the  Indictment  ?    And  he  said,  yea. 

Another  witness  was  a  Yorkshire  man,  whose 
name  we  know  not;  who  coming  into  the 
Court  was  commanded  to  look  upon  the  prisoner 
at  the  bar,  and  declared  what  he  heard  him 
say.  Who  answered,  he  was  at  Tipter's  house, 
and  heard  very  loud  speaking,  which  caused 
him  to  come  out,  and  hearken,  and  he  heard 
very  dangerous  words.  The  Judge  asked  him, 
what  those  dangerous  words  were  ?  He  said, 
he  could  remember  no  more  than  this,  that 
one  said ;  That  the  Lord  bad  a  great  work  to 
do  for  his  people;  and  that  they  were  the  peo- 
ple that  must  do  it.  The  Judge  asked  him  if  ~ 
he  beard  nothing  concerning  the  king's  cup  of 
iniquity"?  To  which  he  answered,  No.  And 
they  bid  him  look  upon  the  prisoner  at  the  bar, 
and  asked  if  that  was  the  man  ?  He  an* 
swered,  He  could  not  say  that  he  was  the  man. 

Whereupon  John  James  desired  tbe  Judge  tr 
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ask  him,  if  he  was  the  man?  And  he  turned 
bis  face  towards  John  James,  as  if  he  di- 
rected his  speech  to-  him,  and  said  he  coold  not 
say  be  was  tbe  man. 

Another  was  Btrnard.  Otburn,  whom  tbe 
Judge  commanded  to  look  upon  the  prisoner  at 
the  bar,  and  tell  the  Court  what  he  heard  him 
say  concerning  the  king,  and  the  powers  that 
were  now  io  being. 

Hereupon  John  James  told  Osbura,  He 
hoped  he  was  a  man  of  some  conscience  and 
integrity,  and  that  he  feared  wrongfully  to ,  take 
away  the  life  of  a  man ;  and  how  great  a  sin 
it  was,  especially  to  shed  tbe  blood  of  them  that 
fear  the  Lord, 

Then  tbe  Court  asked  the  witness,  where  he 
was  when  the  words  were  spoken  ?  He  said 
he  was  in  tbe  meeting-place ;  and  he  said  he 
heard  John  James  say, "  That  king  Charles 
was  a  blood-thirsty  tyrannical  king ;  and  that 
tbe  nobles  of  England  were  blood-thirsty :  that 
he  had  drank  pretty  deep  of  tbe  blood  of  tbe 
Saints  already,  in  that  be  bad  shed  their  blood 
12  months  agooe  at  Chariog-Cross.  and  the 
blood  of  tbe  Covenanters  in  Scotland;  and 
that  God  had  brought  him  in  to  that  end,  to 
filU  op  the  measure  of  his  iniquity,  and  he  had 
filled  it  up  more  in  twelvemonths  than  in  many 
years  before/'  They  asked  him  if  he  heard 
nothing  concerning  the  Lord's  battles  ?  And 
he  told  (as  though  he  had  forgot  it)  that  he 
had  heard  him  say,  «<  That  they  should  have 

Swer  in  their  hands;  and  that  tbey  should 
ht  the  Lord's  battles  more  thoroughly."  And 
they  asked  him  if  he  heard  auy  thing  concern- 
ing the  ruin  of  the  king  ?  He  answered,  Yes, 
he  heard  him  say,  "  That  the  ruin  of  the  king 
was  very  near."  Then  they  asked  him  if  those 
were  tbe  words?  He  said,  He  could  not  say 
they  were  the  same  words,  but  to  the  same 
substance. 

Having,  done  this,  the  Judge  told  John 
James  be  had  liberty  to  speak  for  liimself. 

Whereupon  he  desired  tbe  favour  of  the 
court  to  those  witnesses  he  had  attending  the 
court,  io  respect  of  Bernard  Osbura.  Where- 
upon four  witnesses  were  called  into  the  court, 
that  gave  evidence  that  this  Bernard  Oaburn 
confessed  to  them  he 'had  sworn  against  John 
James  he  knew  not  what.    One  of  them  de- 


clared further  and  more  largely,  (that  was  near 
marriage  to  Bernard  Osburnt  That  be  had  told 
her  "  be  did  not  only  swear  he  knew. not  what, 
but  that  he  was  affrighted  into  what  be  swore." 
He  did  say,  That  what  he  swore  to,  was  first 
•worn  to  by  another  man,  and  then  brought  to 
him  in  writing.  Tbe  former  witnesses  declared, 
That  moreover  they  desired  to  know  of  Ber- 
nard what  he  had  sworn  against  John  James : 
And  he  told  them,  He  could  not  tell,  except  he 
heard  the  words  repeated.  (Though  Bernard 
Osbura  denied  in  the  fece  of  the  court  that  ever 
be-tatd  any  such  things.)  John  James  then  told 
the  court  he  had  several  witnesses  attending 
the  court,  that  were  free,  if  they  pleased,  to 
prove  that,  the  words  charged  upon  him  were 
ftetspafaeo,  P*Jun^  told  him  be  inigbt  call 
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in  as  many  witnesses  as  he  would.  Whereupon 
John  James  called  in  four  witnesses  more  ;  all 
which  did  testify  in  the  face  of  tbe  court,  That 
the  words  charged  upon  him  were  not  spoken. 
And  the  court'  did,  as  before,  give  them  the 
hearing. 

Then  the  Judge  bid  the  jury  take  notice 
what  had  been  spoken  by  the  lung's  witnesses 
and  his.  And  then  the  court  told  John  James 
that  now  he  had  tr^e  leave  to  speak  for  himself, 
as  much  and  as  long  as  he  pleased,  if  he  had 
called  all  bis  witnesses;  and  told  him,  That 
when  the  king's  couosel  had  concluded,  he 
coold  speak  no  more :  but  now  he  might  aajr 
as  much  as  he  pleased.  Then  he  spake  with 
much  freedom,  the  court  and  all  present  giving 
attention  to  what  he  said,  which  was  to  this 
purpose: 

John  James's  Defensive  Speech. 

lie  said  he  had  somewhat  to  say,  first,  as  to 
tbe  form  of  the  Charge,  viz.  "  That  be  had 
maliciously,  wickedly,  traitorously,  and  by  the 
instigation  of  the  devil,  not  having  the  fear  of 
God  before  his  eves,  &c."  He  told  them, 
That  in  the  fear  of  God  he  did  deny  it ;  and 
told  them  he  had  not  a  malicious  thought 
against  the  person  of  tbe  king,  but  desired  the 
salvation  of  his  soul,  as  of  his  own ;  that  he 
had  not  dealt  maliciously  against  the  king,  nei- 
ther was  instigated  thereto  by  the  devil ;  and 
that  by  tbe  goodness  of  the  Lord,  what  he  had 
done,  he  had  done  it  in  tbe  fear  of  God. 
Neither  could  he  be  judged,  as  be  told  them, 
as  a  malicious  person  against  the  king,  in  re* 
gard  he  never  had  any  public  employment  in  the 
nation,  either  against  this  king  in  being  or  his 
father,  being  a  man  of  no  account  in  the 
world,  having  not  worn  a  sword  these  eleven 
years ;  and  therefore  desired  they  would  in 
their  understanding  clear  him  from  this  charge, 
as  a  person  malicious  against  the  king.  And 
further  he  said,  He  was  a  person  that  could 
not  be  supposed  to  have  in  his  eve  any  thing  of 
advantage  in  the  world  in  so  acting  against  the 
king.  And  as  to  the  matter  of  the  charge, 
whereas  it  runs,  "  That  I  John  James  had 
compassed,  imagined  and  contrived,  the  death 
of  the  king ;"  John  James  told  the  court  he  did 
not  well  understand  what  they  meant  by  com- 
passing the  death  of  the  king,  as  compassing 
and  imagining  is  ordinarily  taken :  he  had  not, 
neither  was  he  capable  of  endeavouring  the 
king's  death ;  nor  the  change  of  the  govern- 
ment ;  being  a  mean  inconsiderable  person,  a 
man  that  had  lived  upon  his  calling.  And  as 
to  those  particulars  lastly  charged  upon  him, 
he  said  be  was  not  guilty  of  them :  He  did  not 
say  "  the  king  was  a  bloody  tyrant,  a  blood- 
sucker, a  blood-thirsty  man  ;"  That  in  tbe  fear 
of  the  Lord  he  did  utterly  deny ;  neither  did  he 
say  anv  thing  tending  thereto.  He  further 
said,  He  did  not  say  "  tbe  king  had  shed  the 
blood  of  the  saints  at  Chariug  Cross  this  time 
twelve-month:"  he  did  not  say,  "  That  when 
tbey  had  power,  in  their  bands,  would  improve 
it  more  thoroughly  for  God;  and  that  we  did  not 
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figbt  the  Lord's  battles  thoroughly.  And  whereas 
be  was  charged  for  coutending  for  Cromwell,  and 
that  power,  (that  God  hath  eminently  wiped  oif 
from  the  stage^  he  said  be  did  declare  against 
that  power,  and  was  averse  to  it,  and  did  suffer 
under  it  iu  hts  measure ;  and  cold  them  he  did 
not  stand  there  as  Cromwell's  advocate.  Then 
did  he  endeavour  to  speak  more  particularly  to 
the  jury,  Jetting  them  know,  that  in  a  seconda- 
ry way  his  life  was  in  their  hands ;  and  it  was 
in  the  eye  of  reason,  in  their  power  to  save 
or  destroy  him,  and  wished  them  to  have  a  care 
of  shedding  innocent  Wood:  and  told  them, 
because  of  innocent /blood  the  land  did  mourn; 
to  wir,  for  the  blood  shed  in  queen  Mary's  days, 
and  king  Henry  the  Eighth's;  and  if  there  were 
any  innocent  Mood  shed  since,  he  desired  no 
more  to  be  added  to  it.  He  told  them  he  did 
desire  they  would  set  conscientiously,  and  not 
to  be  over-awed  by  any  man.  He  told  them 
they  were  his  judges  in  law  of  matter  of  fact, 
and  desired  them  to  be  tender,  of  bis  blood. 
He  said,  he  should  say  very  little  more  for  him- 
self, but  one  word  for  the  Lord,  and  therefore 
desired  he  might  have  hi*  fear  before  him,  and 
although  be  was  the  poorest  and  meanest  for 
such  a  work,  yet  he  was  called  forth,  and  did 
declare,  "  That  the  Lord  Jesus, Christ  was  king 
of  nations  as  well  as  king  of  saints ;  aud  that 
the  government  of  kingdoms  did  of  right  belong 
to  him."  And  he  quoted  Rev.  xi.  15.  ««  And 
the  seventh  angel  sounded,  and  there  were 
great  voices  in  heaven,  saying,  The  kingdoms 
of  this  world  are  become  the  kingdoms  of  our 
Lord,  aud  of  his  Christ,  and  he  shall  reign  for 
ever  and  ever." 

And  when  he  liar!  so  spoke,  the  Lord  Chief 
Justice  Forster  interrupted  biro,  saying,  "  Hold* 
Sirrah;  Sirrah,  you  think  you  are  in  the  conven- 
ticle in  White  Chapel  preaching."  Aud  there- 
upon commanded  the  clerk  to  read  an  act  of 
parliament,  entitled,  "An  Act  for  the  pre- 
servation of  the  king's  person  and  government ;" 
wherein  was  expressed  to  this  purpose,  "  That 
whosoever  shall  contrive  or  endeavour  to  levy 
war  against  the  king  or  government,  &c.  or 
endeavour  to  compass  or  contrive  the  death  of 
the  king,  bis  wound  or  maim  ;  or  that  by  print- 
ing, preaching,  writing,  or  other  speaking,  en- 
deavour the  same ;  then  every  such  person  or 
persons  shall  be  looked  upon  as  traitors  to  the 
tine,  and  shall  be  proceeded  against  as  in  the 
case  of  Htgb-Treasoo,  &c."  Which  when  the 
clerk  had  read, 

John  James  desired  liberty  to  speak,  desir- 
ing the  court  to  produce  a  statute  that  would 
teach  bis  case,  for  that  did  not,  but  the  case 
of  such  as  bad  endeavoured  to  levy  war  against 
the  king,  or  had  compassed  or  contrived  his 
death  or  maim:  but  he  had  not  contrived  or 
compassed  the  death  of  the  king,  or  the  change 
of  the  government  within  or  without  his  domi- 
nions; and  therefore  desired  a  statute  might  he 
produced  that  might  reach  his  case,  for  he  con- 
ceived that  was  short. 

The  Judge  told  him  it  fully  reached  his 
caw. 

VQ*.  Tt. 


And  one  of  tbe  king's  counsel  made  answer, 
That  it  reached  him  in  every  case. 

And  another  of  the  counsel  said,  Treason 
was  the  first  conception  and  the  first  evil  thought 
in  the  heart;  and  treason  was  made  visible  by 
preaching,  printing,  or  speaking.  &c.  which  was 
a  manifestation  of  the  things  that  were  in  the 
heart. 

This  being  spoken,  the  Judge  asked  him  if  ha' 
had  any  more  to  say  for  himself;  and  told  him. 
if  he   did  not  speak  now,  the  king's  counsel 
would  enter  upon  their  plea,  and  then  he  must 
speak  no  more  fur  himself. 

lie  told  them  he  had  one  word  to  the  Jury, 
which  he  desired  to  lay  before  them :  It  was  a 
scripture  written  in  the  20th  of  Isaiah,  ver.  21. 
"  That  make  a  man  an  offender  (or  a  word, 
and  lay  a  snare  for  him  that  reproveth  in  the 
gate." 

Whereupon  the  Judge  told  him  it  was  not 
to  be  borne :  for  he  did  inveigh  against  the  par- 
liament. 

Though  he  said,  He  had  not  the  least  thought 
of  the  parliament:  but  he  spake  it  to  let  the 
Jury  know,  that  if  he  were  guilty  of  those 
words,  there  was  no  law  of  God  to  take  awuy 
a  man's  life  for  words. 

Hereupon  the  king's  counsel  spake  severally 
one  after  another.— First serjeant  Glynne  stood 
up,  and  said,  Brother  Maynard,  shall  we  not 
answer  something  to  what  the  prisoner  hath  ob- 
jected? So  Glynne  began. 

The  Substance  of  Serjeant  Glynne's  Speech. 

He  told  the  jury,  That  if  they  proved  the 
words  alledged  in  the  indictment  substantially, 
though  it  were  not  adequate  thereunto  in  every 
tittle  and  iota,yet  it  was  tuificieut  to  satisfy  theix. 
consciences,  and  to  find  the  prisoner  guilty  or 
high- treason. 

First,  He  began  with  the  exception  taken 
unto  the  first  witness,  that  he  stood  without  the 
window,  and  therefore  could  nbt  easily  discern 
the  visage  and  physiognomy  of  the  prisoner 
that  was  there  a  preaching.  He  told  them  be 
had  sworn  expressly  it  was  the  same-  person; 
and  that  as  he  came  into  tbe  yard  he  was  there 
a  preaching,  and  as  be  went  away  t*-the  justice 
of  peace  he  saw  him  :  and  the  justice  did  seise 
the  same  person,  and  fi»d  him  preaching  when 
he  came;  and  therefore  it  must  be  him,  and  jdo 
other.  And  told  them,  that  the  witness  could 
!>ave  no  end  in  discovering  o/  it ;  f»r  if  lie  had 
kept  silence,  he  had  consented,  and  so  been 
guilty  of  misprision  of  treason. 

Then  said  he,  As  to  the  exception  taken 
against  the  fourth  witness,  That  he  said  he 
swore  he  knew  not  what,  aud  could. not  tell 
what  fie  had  sworn  to*  He  said,  This  "as.  no 
cause  to  reject  this  evidence ;  for  peradventure 
he  could  not  well  call  to  mind  the  several  words 
that  were  spoken;  or  peradventure  he  would 
not  tell  them,  because  he  might  suppose  that 
they  were  sent  to  ensnare  him  in  his  evidence, 
that  they  might  make  it  void. 

Then  as  to  the  witnesses  that  were  brought 
on  the  part  of  tbe  prisoner,  to  testify  that  n<« 
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such  words  were  spoken ;  As  to  that  he  must 
refer  it  unto  the  consciences  or  the  Jury.  But 
he  said,  he  conceived  that  it  was  altogether 
immaterial ;  for  the  question  is  not,  what  he  did 
not  say,  but  what  he  did  say.  They  say  that 
he  did  not  say  these  words,  but  they  do  not  say 
what  he  did. 

Then  stcpt  up  serjennt  Moynard,  and  said, 
That  as  to  the  evidence  of  those  three  persons, 
his  brother  Glynne  bad  spoken  so  much,  and 
so  well,  that,  he  could  add  no  more,  or  very  lit- 
tle :  and  urged  the  same  things  that  Serjeant 
Glynne  did.  And  further  said,  that  the  pri- 
touer  spoke  much  of  his  integrity  and  inno- 
cency;  I  believe,  saith  he,  gentlemen  of  the 
jury,  never  was  there  any  offender,  or  the  vilest 
miscreant  in  the  world,  that  would  ever  have 
received  the  reward  of  his  doings,  if  his  own 
excuse  and  protestation  might  have  saved  him. 
Then  he  said,  as  for  the  blood  of  the  saints  that 
was  spilt  this  time  twelvemonth,  he  said  tbey 
were  sad  saints,  sach  saints,  said  he,  as  would 
have  cut  all  our  throats. 

Then  John  James  desired  to  be  beard  one 
word,  tjiat  tlrat  gentleman  had  untruly  alledged 
against  him ;  but  the  court  refused  to  allow  him 
the  liberty. 

Then  stood  up  sir  Heneage  Finch,  Solicitor- 
General. 

The  Substance  of  Sir  Hencage  Finch's  Speech. 

My  Lord,  and  you  Gentlemen  of  the  Jury, 
be  it  known  unto  you,  and  to  all  that  hear 
site  this  day,  that  the  prisoner  at  the  bar  is 
net  arraigned  for  his  conscience  or  religion, 
but  for  treason  and  rebellion,  for  horrid  treason 
and  rebellion,  for  spurning  against  the  meekest 
king  in  the  earth.  His  majesty,  to  the  great 
and  inexpressible  grief  of  his  heart,  did  not 
think  there  was  a  person  so  unworthy  left  with- 
in his  dominions,  that  wodld  have  lined  up  the 
heel  against  him,  after  twenty  years  rejecting  of 

-  his  majesty  and  his  royal  father;  and  having 
also  conferred  his  grace  upon  us,  to  reduce  us 
to  a  state  of  innocency,he  could  not  think  there 
was  any  gall  left  in  our  hearts,  or  any  guile  to 
be  found  in  our  mouths. — He  then  pressed  his 
Treason  ujton  the  consciences  of  the  Jury,  who, 
as  he  told  them,  would  affright  their  consciences 
with  his  innocency.  And  told  them,  how  that 
the  punishment  of  this  offender  might  affright 
the  like  malefactors  for  the  future:  and  said, 
that  there  were  a  people,  that  under  the  pre- 
tence of  religion  had  the  liberty  of  conscience 
allowed  by  the  king  for  a  time,  till  tbey  were 
better  informed ;  but  this  man,  and  those  of  his 
mind,  are  none  of  those  men  :  but  they  endea- 
vour not  only  to  destroy  the  monarch, 'hat  mo- 
narchy  itself;    not  only  in  England,  but  at!  the 

.  world  over.  This  is  the  principle  that  they  are 
of,  therefore  I   desire  the  Jury  to  take  notice, 

'  what  may  be  their  duty  upon  that  account. 
And  that  when  the  prisoner  waspreaching  that 
pernicious  sermon,  lie  pressed  jt  with  the  peril 
of  their  salvation,  and  now  would  affright  ynu 
upon  the  account  of  innocent  blood  :  but  ynu 
shall  tind,  if  his  blood  be  rightly  and  swiftly 


pursued,  it  may  be  a  means  of  preventing  the 
shedding  of  the  Mood  of  thousands,  for  the  time 
to  come.  And  withal  did  desire  them  to  con- 
sider further,  That  the  great  trouble  this  nation 
had  undergone  for  these  twenty  years  last  past, 
sprung  froth  pulpits,  conventicles,  and  seditious 
preaching;  and  therefore  if  these  causes  were 
taken  away,  it  might  prevent  such  evil  effects 
for  the  future.  And  said,  That  as  to  the  evi- 
dence he  had  produced,  it  had  been  well  spoke 
to  by  the  two  Serjeants  that  spoke  last:  and  as 
to  that  evidence  by  the  women,  be  said  they 
had  no  reason  to  tell  what  was  said  by  John 
James,  for  thereby  they  would  make  themselves 
guilty  of  misprision  of  treason ;  which  is  to  be 
punished  with  perpetual  imprisonment,  confis- 
cation of  goods,  and  the  loss  of  the  profits  of 
lands  during  life. 

That  is  well  observed,  said  my  lord  to  the 
Solicitor. 

Then  Judge  Fortter  endeavoured  further  to 
inform  the  Jury,  and  to  incense  them  against 
his  principle,  telling  them,  that  he  was  of  the 
same  spirit  with  those  that  did  endeavour  here- 
tofore to  put  all  the  nation  in  a  flame,  and  to 
set  every  one  against  each  other;  and  said,  No 
treason  was  comparable  to  that  treason  that 
was  covered  with  a  pretence  of  religion. 

This  being  done,  and  the  Jury  ready  to  go 
forth,  John  James  desired  the  Court  to  favour 
him  with  one  word  to  the  Jury.  They  told  him 
he  had  bad  a  great  deal  of  liberty,  and  time  to 
speak;  but  now  he  should  speak  no  more. 
Then  John  James  replied,  That  if  they  would 
not  suffer  him  to  speak  to  his  Jury,  they  had  as 
good  have  hanged  nim  at  Bull-stake  Alley  gate, 
before  he  came  there,  and  not  brought  him  thi- 
ther to  cover  over  the  matter  with  the  pretence 
of  law.  This  being  spoken,  the  Judge  gave  him 
a  soreTebuke,  and  told  him  be  was  not  to  be 
judge  in  the  case. 

Then  my  lord  and  the  Judges  laid  their  heads 
and  conferred  together,  whereupon  my  lord 
said  thus  to  t lie  Jury,  or  to  this  effect:  You 
have  heard  the  evidence,  you  are  to  find  the 
matter  of  fact  as  it  is  kid  before  ynu,  whereof 
you  are  the  proper  judges,  and  I  pray  God  di- 
rect you. 

Then  the  King's  Counsel  and  the  Jnry  de- 
parted from  the  bar;  and  at  the  return  of  the 
Jury,  being  about  a  quarter  of  an  hour,  the  At- 
torney and  Solicitor  General  came  back  into 
the  Court  with  them.  Whereupon  the  Crier 
call*  d  them  all  by  name,  and  the  Clerk  asked 
ihetn  if  they  were  all  agreed,  and  they  answered, 
Yes.  Then  the  Clerk  of  the  Crown  command- 
ed the  prisoner  to  hold  up  his  hand,  and  asked 
the  -Jury,  How  say  you,  is  John  J  Ames,  who 
hath  been  arraigned  and  tried,  Guilty  of  the 
Treason  alledged  in  the  Indictment,  or  Not 
Guilty?  And  the  Foreman,  which  was  Charles 
Pittfic'ld,  said,  Guilty  according  to  the  Indict- 
ment. 

Then  the  Attorney  General  prayed  Judgment 
for  the  king.  To  that  the  Court  answered, 
Nrver  the  same  day  he  is  arraigned,  but  ap- 
point what  day  the  prisoner  shall  be  brought, 
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aod  it  shall  be  grmnced.  Then  the  Attorney  and 
Solicitor  conferred  together,  add  the  Attorney 
said,  On  Friday  neat.  Till  which  time  he  was 
remanded  to  the  KingVBcoch  prison  iu  South- 
wark. 

Hit  Vfifdt  Application  to  tkt  King  after  her 
Husband  was  cast. 

Id  the  interval,  betwixt  his  casting  and  con- 
demnation, opon  the  fourth  day  of  the  week  in 
the  evening,  his  wife,  by  advice  of  some  friends, 
endeavoured  to  make  address  to  the  king,  to 
acquaint  him  with  her  husband's  innocency,and 
the  condition  of  those  loose  persons  «  ho  had 
falsely  accused  him ;  which  she  put  in  writing, 
lest  she  might  either  want  an  opportunity,  or 
not  have  courage  enough  to  speak  to  him.  And 
with  some  difficulty  at  last  she  met  with  the 
kin*  as  he  came  out  of  the  Park,  going  into  the 
Gallery;  where  she  presented  him  with  the 
Paper,  which  on  the  back-side  was  indorsed, 
"  The  humble  Request  of  Elizabeth  James :" 
acquainting  him  also  by  word  who  she  was,  to 
ftbom  he  held  up  his  finger,  and  said,  "  Ob ! 
Mr.  James,  be  is  a  sweet  gentleman !"  but  fol- 
lowing him  for  some  further  answer,  the  door 
•as  shut  against  her ;  which  was  all  she  could 
obtain  at  that  time.  The  next  morning  she 
came  again  to  the  same  place,  «i  here  she  had 
not  long  been,  hut  the  King  came  out  of  the 
Gallery  to  go  into  the  Park,  whom  she  followed 
down  the  stairs,  imploring  his  answer  to  her 
request ;  who  then  replied,  "  That  he  was  a 
rogue,  and  should  be  banged/'  One  of  the 
Lords  attending  him,  asked  her  of  whom  she 
spake ;  w hereunto  the  king  answered,  "  Of 
John  James,  that  rogue  :-  he  shall  be  hanged, 
yea  he  shall  be  hanged.**  And  so  she  came 
awav,  satisfied  in  her  conscience,  that  what 
•be  Lad  done  was  but  her  duty. 

The  Third  Day,  Nov.  22. 

Being  this  day  broogbt  to  the  bar,  according 
to  former  order,  the  Clerk  proceeded  according 
to  their  manner,  and  told  the  Court,  That  John 
James  had  been  arraigned  and  tried,  &c.  and 
had  committed  himself  to  God  and  the  country 
for  trial,  and  by  the  country  was  found  guilty 
of  we  crimes  and  treasonsalledged  against  him 
in  the  Indictment.  A ud  then  it  was  demanded 
of  John  James,  what  he  had  to  say  for  himself 
why  Sentence  of  death  should  not  he  passed 
■poa  him  according  Co  the  law?  To  which 
John  James  answered,  That  he  had  not  much  to 
say,  only  two  or  three  Scriptures  he  would  leave 
with  them.  The  first  Scripture  was  Jer.  xx  vi.  14, 
15.  "  As  for  me,  do  at  seeieeth  good  ento 
job;  but  know  ye  for  certain,  that  if  ye  put 
ale  to  death,  yon  shall  surely  bring  innocent 
Mood  upon  jporaelves,  and  upon  this  city,  and 
•son  the  inhabitants  thereof."  The  second 
Scripture  was  Psal.  clri.  is.  M  Precious  m  the 
tight  of  the  Lord  is  the  death  of  his  Saints.* 
He  also  minded  that  good  word  of  the  Lord, 
M  He  that  toocheth  the  Lord's  people,  toncheth 
«w  apple  of  his  eye.*?    He  told  them  he  bad 


not  more  to  cay  for  himself,  only  one  word  fur 
the  Lord,  and  so  he  had  done  :  "  That  Jesus 
Christ  the  Son  of  God,  was  king  of  England, 
Scotland,  and  Ireland,  and  of  all  the* kingdoms 
of  this  world." 

Which  being  spoken,  they  silenced  him.  and 
the  Court  proceeded  to  Sentence,  ana  the 
Judge  pronounced  Seutence  according  to  the 
law,  and  said  thus  : 

4  John  James,  thou  hast  been  here  indicted, 

*  arraigned,  and  tried  as  a  false  traitor  to  his 
'  majesty,  his  crown  and  dignity,  and  hast  put 
4  thyself  upon  the  trial  of  God  and  the  country, 

*  and  the  country  have  found  thee  guilty ;  and 
c  therefore,  John  James,  thou  art  to  he  carried 
<  from  hence  to  prison,  and  from  thence  to  the 
4  place  of  execution,  and  there  to  be  hanged 
4  by  the  neck,  and  being  yet  alive,  to  be  cut 
4  down,  and  thy  bowels  to  be  tnkeitout,  (a  fire 
4  being  prepared)  and  to  be  burnt  before  thy 
4  face ;  and  thy  head  to  be  severed  from  thy 
4  body,  and  thy  body  to  be  quartered,  and  thy 
4  head  and  body  to  be  disposed  according  to 
1  the  king's  pleasure.' 

This  being  done,  John  James  had  only  time 
to  say,  ''  Blessed  be  God ;  whom  man  hath 
condemned,  God  hath  justified.'* 


*  Keble's  Report  of  the  Case  of  John  James 
is  as  follows : 

"  John  James  was  indicted  (and  found 
guilty)  for  compassing  and  imagining  of  the 
king's  death,  and  intending  his  deprivation, 
manifested  by  preaching  at  White-Chapel*  after 
the  24th  of  Joue  1661,  via.  ISth  of  Oct.  affirm- 
ing of  the  king  and  his  nobles,  That  the  king 
was  a  blood-thirsty  and  tyrannical  king,  and  so 
of  the  nobles ;  and  that  the  cup  of  their  iniquity 
was  almost  filled  with  the  blood  of  the  saints  a 
year  ago,  but  the  putting  of  the  covenanters  to 
death  in  Scotland,  had  (to  fit  them  for  destruc- 
tion) filled  it  fuller;  and. he  was  sorry  he  bad 
neglected  his  opportunity  of  fighting  the  Lord's 
battle,  but  hoped  that  if  ever  he  had  it  again,' 
he  should  consider  it  more  fully.  Serjeant 
Keeling  opened  the  indictment  (the  Court  on 
his  desire  refused  to  allow  any  friend  to  take 
notes  for  him)  Mr.  Attorney  General  further 
observed,  That  the  intent  and  imagination  was 
the  prime  treason,  the  preaching  an  evidence  of 
it,  which  was  the  law  before  any  statute  made 
in  the  world,  bb  ancient  as  monarchy,  itself ;< 
but  the  uncertainty  is  bounded  by  the  statute, 
35  Edw.  3,  which  is  only  declaratory  of  die 
common  law  for  the  ease  of  the  subject,  hare 
words  at  common  Jaw  being  treason,  this  it 
more  than  that,  preaching  is  an  overt  act,  at 
least  by  the  statute  of  IS  Car.  2,  cap.  1,  of 
preserving  the  king's  person,  that  he  endea- 
voured not  only  to  overthrow  the  king,  but 
monarchy  (that  divine  rule  from  all  antiquity) 
in  this  land.  After  the  evidences  that  swore 
the  words  punctually,  the  prisoner  objected 

r'nst  the  testimony.    The  Court  summed  up 
evidence,  and  verdict  pro  rcge* " 
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Some  Account  of  the  Fees  and  Charges  de- 
manded and  paid  b$  John  James  to  the 
Officers  <ifld  Jailors,  during  his  Trial  and 
Imprisonment, 

That  notwithstanding  his  great  poverty,  who 
(as  it  was  well  known)  what  through  the 
means  of  his  calling,*  bHit  especially  the  weak- 
ness of  hb  body,  bad  much  ado  for  this  many 
years  t6  get  bread  for  his  family,  these  follow- 
ing Fees  were  exacted  from  him.  First  (lie- 
sides  ue  Charges  and  Fees  paid  by  him  in 
Newgate)  upon  his  Arraignment  at  Westmin- 
ster, and  first  committment  to  the  King's- Bench 
prison,  the  tipstaff  men  received  of  him  13s. 
tor  the  Judges  clerks,  their  own  and  officer* 
fees  ;  and  Is  for  his  prison  in  the  King's  Head 
tavern  in  Westminster,  which  they  demanding 
with  rigour,  he  told  them  he  was  a  poor  man 
and  hud  it  n  *t  to  give  them ;  and  that  they 
would  have  his  lifV,  and  he  thought  that  might 
suffice  them  :  but  they  won  Id  abate  him  no- 
thing ;  for  their  fees  (they  said)  they  must 
have;  whereupon  he  was  constrained  to  bor- 
row the  same  at  Westminster  to  pay  them. 

Upon  his  coming  to  the  King's- Bench  prison, 
sir  John  Lenthall  received  of  him  for  Fees  the 
sun »  of  15s.  and  then  turned  him  into  a  yard 
where  it  rained  upon  him ;  and  after,  (for  some 
shelter  he  got  amongst  them  in  an  alehouse) 
he  paid  3s.  6d. 

After  he  was  cast  for  his  life,  the  tipstaff  men 
belonging  to  the  King's-Bench  at  Westminster 
demandc!  his  cloak  of  him,  which  he  re! using 
to  give,  they  took  by  violence,  *aving,  "It 
luust  be  div..  ed  am  >ti£St  several  of  them  ;M 
which  afterwards  they  ottered  to  stll  him:  but 
he  told  iN-ai  he  had  but  a  little  time  to  live, 
nnd  those  cloaths  he  had  should  now  serve 
him.  After  his  return  to  the  King's- Bench 
prison,  he  was  constrained  to  pay  5*.  to  keep  in 
his  former  prison  chamber,  and  they  forced 
him  also  to  diet  a  man  they  put  with  him  to 
look  afrer  him  during  .his  stay  there.  And  all 
the  time  of  his  trial  they  would  hurry  him  i<j 
alehouses,  nnd  still  make  him  pay  for  all ;  and 

{jut  him  to  alt  charges  of  going  by  water,  when 
le  was  brought  to  and  from  his  triuls.  Fur- 
ther, his  wife  was  constraint  I  to  pay  to  HickB 
the  keeper  of  the  Prest-yard,  the  sum  of  16*. 
for  his  chamber  rent  during  his  continuance 
there,  which  was  not  above  three  or  four  days. 
The  hangmtii  also  the  day  before  his  execu- 
tion, came  to  demand  money,  that  he  -  might 
be  favourable  to  him  at  his  death  :  He  asking 
what  would  satisfy  him?  the  hangman  de 
manded  twenty  pounds;  but  John  James 
pleading  poverty,  he  fell  to  ten  pounds;  but  in 
conclusion  rold  him,  if  he  would  not  give  bim 


*"  He  was  for  some  years  a  small-coalman, 
but  not  able  to  undergo  that  calling,  by  reason 
of  weakness  (though  the  most  profitable  to 
him  of  any  other)  was  constrained  to  under- 
take ribbon  weaving,  his  former  profession, 
which  scarcely  afforded  him  bread."  Orig. 
Edit. 


five  pounds,  he  would  torture  him  exceedingly : 
To  which  John  James  said,  he  must  leave  that 
to  his  mercy,  for  be  had  nothing  to  give  bins. 

Some  occasional  Speeches  in  the  King's-Bench 
Prison  upon  his  Jit  st  Commitment  there. 

A  friend  coming  to  visit  him  at  the  King's- 
Bench,  and  finding  nun  in  his  bed,  went*  to  his 
bed  side  and  asked  him  how  he  did  ?  he  tlien 
made  relation  of  the  several  ways  that  God 
and  man  had  taken  with  him  ;  told  that  friend, 
that  touching  his  spirit  he  had  much  to  do 
while  in  Newgate ;  that  one  whole  day  and 
night  he  was  assaulted  with  very  horrible  temp- 
tations, and  sometimes  was  much  pressed  to 
make  known  to  his  brethren  what  he  met 
withal ;  but  this  Satan  hindered  for  a  long 
time,  telling  him  it  would  but  expose  him  to  be 
slighted,  &c  But  at  last  the  Lord  overcame, 
and  he  did  acquaint  them  with  his  condition, 
who  immediately  betook  themselves  to  prayer 
for  him,  and  God  was  near  unto  them,  and 
broke  in  upon  him  with  that  word,  2  Sam.  93. 
5.  '  Although  my  house  he  not  so  with  God, 
yet  he  hath  made  with  me  an  everlasting  cove* 
nant,  ordered  in  all  things  and  sure ;'  which 
came  with  wonderful  efficacy,  and  (said  lie) 
for  present  set  me  into  perfect  liberty  from  all 
my  fears  :  but  in  some  time  Satan  came  on 
again,  and  would  endeavour  to  weaken  the 
force  of  the  Word  to  him,  by  shewing  him 
how  weak  and  inconsiderable  he  was,  and 
short  of  David,  lo  whom  that  word  was  spokeu: 
but  this  cloud  was  quickly  blown  over,  and  the 
Lord  by  two  words  of  Scripture  fully  answered 
all ;  one  of  which  was,  2  Cor.  8.  12.  If  there 
be  first  a  willing  mind  it  is  accepted  according 
to  that  a  man  hath,  and  not  according  to  that  he 
hath  uot ;'  and  the  other,  that  word  of  the 
apostle,  '  It  is  God  who  worketh  in  us  both  to 
wdl  and  to  do,  according  to  his  good  pleasure.9 
And  proceeding  to  acquaint  his  friend  with  the 
Lord's  ways  further  with  him,  he  said,  I  was 
alter  this  brought  from  Newgate  to  this  place, 
where,  upon  my  first  coming,  I  was  deait  hardly 
with,  and  first  put  into  a  place  where  it  rained 
upon  me;  complaining  of  this,  I  had  leave  to 
go  iu to  an  alehouse,  which  liberty  I  purchased 
with  my  money ;  in  which  place  I  was  attended 
from  three  till  nine  of  the  clock  with  cruel 
mockings,  by  one  company  after  another;  and 
afterwards,  though  I  desired  to  be  alone,  yet 
could  not  obtain  it,  but  would  have  put  me 
with  a  very  unsuitable  company;  yet  with 
much  ado  obtained  the  company,  whose  civi- 
lities I  cannot  but  acknowledge,  though  I 
would  rather  have  been  alone;  and  truly  for 
some  fime  I  was  troubled,  and  said,  as  be  of 
old,  "  Why  should  I  live  any  longer  ?  Lord, 
take  away  my  life."  1  Kings  19. 5.  .  But  this 
also  the  Lord  in  some  little  time  rebuked,  and 
I  had  much  calmness  in  my  spirit,  and  very 
suddenly  by  grace  arrived  to  my  rejoicings  in 
God,  and  now  I  bless  the  Lord  I  am  well ; 
sometimes  I  am  putting  the  halter  about  my 
neck,  nnd  putting  the  sled  before  my  eyes,  to 
see  if  it  will  terrify  me  J   but  through  grace* 
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tuejare  not  at  all  terrible  (as  yet)  to  me ;  and 
Le  hoped  the  Lord  would  keep  him  to  the  end, 
or  wards  to  this  purpose :  speaking  also  to  the 
rose  friend,  frith  admiration  that  such  a  poor 
eojiteiaptible  wretch  as  he  was,  should  be 
ailed  forth  into  such  service  for  the  Lord. 
And  as  to  them  that  sought  bis  life,  there  was 
ao  advantage  could  accrue  to  them  thereby, 
l*t  were  not  like  to  get  one  penny  by  him, 
kinog  fur  these  eight  years  been  put  to  such 
ugeoeies  to  get  a  livelihood,  that  many  a 
Mght  he  has  not  been  able  to  take  his  rest,  for 
toe  sure  and  painful  labour  he  had  taken  tbe 
i»?  before  with  his  weak  -body,  to  get  food 
i*  hn  poor  family ;  but  if  the  Lord  would 
»niy  himself  by  such  a  worm  he  desired  to  be 
$re»  up  to  his  dispose. 

After  he  was  carried  from  the  Court,  being 
farad  Guilty,  lie  was  asked  how  it  was  with 
bun  ?  He  answered,.  Very  well,  I  bless  the 
lord :  1  am  a  great  deal  more  at  ease  in  my 
Bundt>«n  1  was  before,  for  the  verdict  of  the 
Jury  bath  not  at  ail  terrified  me. 

Aoother  friend  visiting  him  in  the  same 
place,  found  him  exceeding  chearful,  and  much 
ailed  with  tbe  sense  of  the  goodness  of  the 
Lord,  declaring  in  these  very  expression*,  that 
he  could  truly  say,  Whatever  tbe  Lord  had 
spoken  of  in  his  blessed  word,  in  relation  to 
w  trials  he  had  hitherto  met  withal,  be  had 
been  every  way  as  good  as  bis  word. 

Some  other  friends  visiting  him  at  the  same 
prison,  after  some  discourse,  he  desired  them 
wt  to  be  troubled,  for  tbe  Lord  bad  compassed 
sim  about  that  he  had  neither  fear  nor  torment, 
jet,  he  sai«l,  he  •had  looked  uyon  ail  their  instru- 
ments of  death,  and  was  filled  with  joy  and 
peace  uoutterable,  but  when  he  had  any 
thought*  of  living  be  bad  nothing  but  trouble 
ind  distraction  ;  for  alas,  said  he,  what  will  my 
kit  signify  I  It  will  signify  but  little  ;  but  my 
stood  will  ory  aloud,  it  will  speak  louder  than 
all  my  life.  I  have  spoke  many  a  time  at  a 
higher  rate  for  'the  kingdom  of  Christ  than  I 
oid  then,  bat  my  boor  was  not  come. 

Some  Speeches  uttered  by  him  in  the  Dungeon  in 
Newgate  after  the  Sentence  was  pronounc- 
ed against  him. 

Oae  visiting  him  in  that  place,  expressed 
moch  trouble  on  bis  behalf,  aad  could  not  re- 
frain weeping ;  who  came  «to  the  party  smiling 
sod  said,  I  beseech  you  let  ine  not  see  any  of 
(his,  for  all  is  well,  and  therefore  forbear  I  be- 
seech yen,  such  carriage,  which  will  too  much 
encoorage tbe  enemies  of  the  Lord;  therefore 
I  pray  yon  let  roe  not  see  a  sad  countenance 
frwn  any  of  you. 

To  several  be  uttered  these  words;  O  saith 
ht,  this  poor  weak  body  has  been  often  near 
the  sates  of  death  in  my  own  thoughts,  and 
•xhers,  and  now  that  the  Lord  should  make 
choice  of  so  poor  a  carcass  to  put  it  off  at  such 
*  nte,  O  (said  he,  with  moch  rejoicing)  blessed 
be  God!    let  him  take  it. 

Two  of  his  fellow  prisoners  coming  onto 
kin  at  that  place,  found  him  at  jprayer  with 


some  friends,  who  observed  that  his  heart  was 
much  enlarged  in  thanksgiving  and  praises  for 
that  choice  help  and  assistance  the  Lord  had 
given  him  in  the  work  he  had  been  called  to, 
who  after  he  had  ended,  saluted  them,  rejoicing 
greatly  to  see  them  ;  telling  them  of  his  hard- 
ships be  bad  endured  since  he  was  taken  from 
tliem,  and  also  spake  of  the  goodness  of  the 
Lord,  which  he  judged  to  be  great  towards  him, 
in  that  he  was  supported  with  suitable  strength, 
and  made  willing  to  do  the  good  pleasure  of 
his  Father,  either  in  life  or  death,  and  also  said, 
he  had  gotten  the  start  of  his  brethren,  and 
was  going  to  a  place  where  the '  Wicked  cease  ' 
'  from  troubling,  and  where  the  prisoners  be  at 
'  rest/  (Job  iii.  17,  19.)  declaring  further  to 
tbe  hi,  that  God  bad  been  eminently  with  him, 
in  delivering  him  from  all  the  fears  he  lay  under 
while  the  trial  was  upon  him ;  and  although 
it  was  hard  to  flesh  and  blood  to  look  the  King 
of  Terror  in  the  face,  yet  when  the  Lord 
brought  him  to  it,  it  was  made  easy  to  him  ; 
for  which  he  thanked  God,  and  bid  his  friends 
be  encouraged,  saying,  That  his  dear  Lord  had 
helped  him  over  two  of  bis  steps,  and  now  he 
had  bnt  one  more  before  he  should  he  free  % 
from  ail  that  care  and  fear  of  dishonouring 
G«d,  or  grieving  his  people  in  the  work  he  was 
called  to  ;  and  while  he  was  speaking  of  the 
poodness  of  the  Lord  to  him  in  an  admiring  mat- 
ner,that  God  shoulr)  choose  and  own  such  a  con- 
temptible cr nature  as  he  was,  he  presently  re- 
flected upon  himself,  fearing  lest  he  might  he 
too  much  lifted  up,  but  withal  saying,  he  was 
now  going  to  a  place  where  his  sins  should  , 
trouble  him  no  more. 

Another  friend  visiting  of  him  in  that  place, 
asking  him  how  he  did?  said,  I  bless  God  I  am 
well,  never  better  in  all  my  life.  I  will  tell  thee 
brother,  never  a  poor  creature  bath  more 
dreaded  this  condition  than  I  have  done;  I 
have  been  afraid  of  a  prison,  my  heart  would 
tremble  to  think  of  it ;  I  would  have  rone  but 
of  the  land  to  have  escaped  a  prison ;  but  now 
it  is  all  gone,  every  cloud  is  blown  over  ;  1  bless 
God  I  do  uo  more  fear  this  death,  than  to  lye 
down  upon  this  bed.  And  to  another  he  said, 
The  Sentence  that  day  was  no  more  to  him  than 
the  eating  of  those  raisins  in  his  hand,  saying, 
O  how  good  is  God  !  There  is  a  ground  of 
encouragement  in  the  Lord's  dealing  with  such . 
a  poor  worm  as  I,  for  all  tbe  saints  to  trust  it* 
him  in  every  condition. 

Upon  the  seventh  day  in  the  morning,  being  ' 
the  day  after  bis  Sentence,  some  friends  com- 
ing to  see  him  before  he  was  unlocked,  none 
being  in  the  room- but  his  wife  and  himself,  he 
was  in  prayer  for  some  good  time,  and  that  in 
more  than  "ordinary  enlargement,  (though  the 
said  friends  could  only  hear  some  sound  of 
words  ;)  after  he  had  concluded,  and  the  door 
being  opened,  being  asked  how  he  did,  and  bow 
it  was  with  him  in  his  spirit ?  his  answer  was, 
Vtrj  well,  I  bless  the  Lord,  never  better  in  all 
my  life ;  my  wife  and  I  have  had  the  best 
morning  that  ever  we  had,  we  have  been  giving 
up  one  another  to  the  Lord,  and  I  blest  the 
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Lord  he  hath  made  u§  ai  willing  to  port  one 
from  another,  as  ever  we  were  to  come  to- 
gether.   f 

Some  Passages  and  Speeches  in  the  Press-yard, 
in  Newgate,  after  his  Removal  from  the 
Dungeon,  three  or  four  days  before  he  suf- 


Upon  the  6 ret  day  of  the  week,  after  the  Sen- 
tence of  condemnation  was  passed  upon  him, 
several  friends  being  come  te  see  him,  he  told 
thtm  that  with  the  help  of  the  Lord  be  would 
now  finish^  that  discourse  amongst  them,  that 
he  was  upon  at  White-Chapel  when  he  was 
taken  prisoner;  for  then,  he  said,  he  was 
pulled  qown  before  he  had  gone  far  in  it,  and 
to  he  read  the  scripture  to  them. 

The  Scripture  was,  1  Cor.  vl  last  verse. 
"  For  you  are  bought  with  a  price,''  etc.  In 
the  opening  of  which  blessed  portion  of  troth, 
he  was  made  a  choice  blessing  to  them  that 
were  with  him ;  his  words  came  upon  them 
like  the  small  rain  upon  the  tender  herbs,  and 
.as  the  dew  upon  the  crass. 

He  first  treated  of  the  great  cost  the  Al- 
mighty was  at  to  redeem  our  bodies  and  spirits, 
as  to  what  the  Son  of  his  Love  underwent  upon 
that  account.  And,  secondly,  What  it  was  to 
glorify  God  io  our  bodies  aod  spirits,  as  to 
obedience  in  respect  to  the  rule  of  God's 
Word,  and  that  we  were  in  great  danger  to  fall 
short  in  our  duties  therein,  and  eicept  we  had 
more  than  ordinary  zeal  and  watchfulness,  we 
might  lose  our  holy  frames  of  spirit,  etc.  But 
that  which  was  most  considerable  in  the  con- 
clusion, ho  treated  of  glorifying  God  in  the 
body,  by  giving  it  op  in  the  spirit  to  suffer 
for  righteousness  sake,  shewing  bow  many 
prophets,  apostles,  and  precious  saints  had  glo- 
rified God  that  way,  and  had  great  joy  in. that 
service;  and  that  our  dear  Lord  Jesus  was 
perfect  through  sufferings,  and  how  he  did  re- 
joice in  that  be  had  a  body  given  him  to  do  the 
will  of  God,  not  only  as  to  obediecce  to  the 
preceptive  will  of  the  Father,  but  also  to  fulfil 
ail  the  prophecies  that  bad  been  spoken  of  him, 
that  related  to  his  suffering,  6ec 

And  then  said,  lie  did  not  think  when  he  be- 
gan to  speak  from  that  text  io  White-Chapel, 
that  he  should  so  suddenly  have  been  called  to 
gbrify  God  in  bis  body  in  that  way  be  was 
now  likely;  yet,  inasmuch  as  it  was  his  Fa- 
ther's good  pleasure  so  to  honour  such  a  poor 
worm  as  be  was,  to  eive  him,  not  only  to  be- 
lieve in  his  name,  but  also  to  suffer  for  his 
sake,  his  soul  did  rejoice  in  the  Lord ;  and  as 
be  hsd  a  baptism  to  be  baptised  withal,  he  was 
straitened  till  it  was  accomplished. 

The  messenger  that  brought  the  tidings  from 
the  Under-Sber iff  of  his  execution,  coming  the 
second  day  of  the  week  to  him,  found  him  in 
bed,  and  said  be  had  brought  him  sad  news; 
who  raising  himself  in  his  bed,  said,  God  forbid, 
what  can  that  be  ?  who  said,  that  the  next 
fourth  day  he  was  ordered  to  go  to  his  Execu- 
tion. He  replied,  Blessed  be  God,  that  is  good 
news.   Whereupon  a  friend  coming  in,  he  said. 


Ah !  now  I  can  invite  thee  to  my  wedding,  for 
I  know  now  my  wedding  day :  Upon  the 
bringing  of  which  news  that  Scripture  was  pre- 
sented to  him  with  much  power,  "  The  cup 
which  my  Father  hath  given  me  to  drink,  shall 
I  not  drink  it  l'f 

Upon  the  second  day  of  the  week  in  the  af- 
ternoon, several  friends  being  with  him,  be 
judging  that  the  greatest  cause  of  the  Sentence 
and  Condemnation  passed  upon  him,  was  in 
respect  to  his  principle  of  the  fifth  Kingdom, 
therefore  be  desired  to  leave  with  them  some 
of  his  Scripture-grounds  for  that  bis  persuasion, 
for  which  he  was  now  about  to  suffer,  desiring 
the  same  might  be  committed  to  writing,  which 
was  as  followeth. 

He  said,  1  do  really  judge  that  the  Lord 
Jesus  Christ  that  is  now  at  the  right  hand  of 
the  Father,  shall  have  the  kingdoms  of  the 
world.  I  shall  quote  seme  Scriptures  for  it : 
The  first  is  in  Psal.  2, 8.  "  Ask  of  me,  and  I 
will  give  thee  the  heathen  for  thiue  inheritance, 
and  the  uttermost  parts  of  the  earth  for  thy 
possession  :"  and  this  he  must  have  by  God's 
decree,  as  in  ver.  7.  "  I  declare  the  decree, 
the  Lord  hath  said  unto  me,  Thou  art  my  Son, 
this  day  have  I  begotten  thee."  That  Christ 
must  have  the  heathen  for  his  inheritance,  and 
the  uttermost  parts  of  the  earth  for  bis  posses- 
sion, is  proved  clear  from  hence.  There  is 
another  word  in  Psal.  79,  from  the  beginning 
of  the  Psalm  to  the  end  of  the  15th  verse,  but 
more  especially  the  8, 9, 10th  verses :  u  He  shall 
have  dominion  also  from  sea  to  sea,  and  from 
the  river  to  the  ends  of  the  earths  they  that 
dwell  in  the  wilderness  shall  bow  before  him, 
and  his  enemies  shall  lick  the  dust :  the  kings 
of  Tarsbish,  and  of  the  Isles,  shall  brine  pre- 
sents, the  kings  of  Sheba  and  8eha  shall  offer 
gifts."  Another  Scripture  is  in  the  9th  of 
Isaiah  (though  I  might  urge  many  more  Scrip- 
tures, as  Psal.  145,  about  the  beginning  of  that 
Psalm,  &c.)  Isa.  9, 6.  "  For  unto  us  a  child 
is  born,  unto  us  a  Soo  is  given,  and  the  govern- 
ment shall  be  upon  his  shoulder ;  and  but  name 
shall  be  called,  Wonderful  Counsellor,  The 
Mighty  God,  the  Everlasting  Father,  the  Prince 
of  Peace;  Of  the  increase  of  his  government 
and  peace  there  shall  be  no  end,  upon  the 
throne  of  David,  and  upon  his  Kingdom,  to 
order  it,  and  to  establish  it  with  judgment 
and  with  justice,"  Ace.  These  Scriptures  are 
very  clear  to  prove  that  Jesus  Christ  must 
have  the  government.  Another  foil  word 
is  in  Isa.  58,  19,  (and  that  by  purchase) 
"  Therefore  will  I  divide  him  a  portion  with 
the  great,  and  he  shall  divide  the  portion 
with  the  strong,  because  he  hath  poured  oat  his 
soul  unto  death,"  etc.  That  Jesus  Christ  must 
have  the  government  is  dear,  as  he  is  the  son 
of  David,  Luke  1,  31,  89,  88."  And  behold, 
thou  shalt  conceive  in  the  womb,  and  bring 
forth  a  son,  and  shalt  call  bis  name  Jesus ;  He 
shall  be  great,  and  shall  be  called  the  Son  of 
the  Highest :  And  the  Lord  God  shall  give 
unto  him  the  throne  of  bis  rather  David,  and 
he  shall  reign  over  the  house  of  Jacob  for  ever, 
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and  of  fab  kingdom  there  shall  be  no  end."  I 
judge  this  Scripture  to  be  equivalent  to  that  io 
Isa.  9, 6.  M  Unto  ns  a  child  is  bora,"  &c. 
respecting  Christ  as  he  is  the  son  of  David. 
But  these  Scriptures  may  suffice  for  the  Old 
Testament  Toe  apostle  Paul  clearly  asserts 
this  troth  af  the  Fifth  Kingdom,  in  iTim.  6, 
15.  M  Which  in  his  time  he  will  shew,  who 
b  the  blessed  and  only  Potentate,  the  King  of 
kings,  and  Lord  of  lords.  The  Apostle  asserts 
Jews  Christ  to  be  the  only  Potentate,  King  of 
kings,  and  Lord  of  lords :  which  is  the  very 
superscription  he  brings  upon  the  thigh  when 
be  comes  to  make  war  with  the  horns,  Rev. 
19, 10.  M  He  bath  on  his  vesture  and  on  his 
thigh  a  name  written,  King  of  kings,  and  Lord 
on<mJs."  That  Jesus  Christ  must  have  the 
government,  that  he  must  have  the  kingdoms 
of  the  world  is  very  clear :  but  to  the  further 
proof  thereof,  take  Rev.  11,  15.  u  The  se- 
venth angel  sounded,  and  there  were  great 
voices  in  heaven,  saying,  the  kingdoms  of  this 
world  are  become  the  kiogdoms  of  our  Lord, 
and  of  his  Christ,  and  he  shall  reign  forever 
and  ever." 

If  any  oow  say,  We  grant  that  Jesus  Christ 
shall  have  dominion  and  power,  and  shall  reign 
for  ever,  but  Jesus  Christ  savs,  "  His  kingdom 
boot  of  this  world." 

Ajwp.  It  is  true,  Christ  spake  truth,  Christ's 
kingdom  was  not  then  in  this  world,  or  of  this 
world  ;  but  what  is  this  to  that  ?  there  is  a  time 
that  his  kingdom  must  be  of  this  world,  the 
Scnptare  saith  it  plainly,  I  never  heard  any 
allegorise  this  text,  but  have  been  forced  to 
take  it  in  the  plain  sense  of  the  words ;  the 
Scripture  saith  it  plainly,  if  that  word  in  Joh.  5, 
26,  27,  be  rightly  understood :  "  For  as  the 
Father  hath  life  in  himself,  so  hath  he  given  to 
the  Son  to  have  life  in  himself;  and  hath  given 
him  authority  to  execute  judgment  also,  be* 
cause  he  is  the  Son  of  Man."  Again,  this 
truth  is  plain  from  that  of  Daniel  (which  I 
thought  not  to  have  urged)  ch.  7,  18,  com- 
pared with  the  37  verse.  Ver.  J  8.  "  But  the 
Saints  of  the  Most  High  shall  take  the  king* 
tan,  and  possess  the  kingdom  for  ever,  even 
for  ever  and  evev*  And  ver.  97.  w  And  the 
kingdom  and  dominion,  and  the  greatness  of 
the  kingdom  under  the  whole  Heaven,  shall  be 
given  to  the  people  of  the  Saints  of  the  Most 
High,  whose  kingdom  is  an  everlasting  king- 
dom, and  all  dominions  shall  serve  and  obey 
kim.*  Now  observe,  here  is  two  things  I  take 
notice  of,  to  prove  that  this  kingdom  is  an  out- 
ward visible  kingdom.  First,  the  kingdom 
ihat  the -Saints  take  is  from  the  fourth  beast ; 
the  beast  had  newer  to  do  within  any  kingdom 
Ut  what  is  below  in  the  lower  region;  the 
kingdom  that  the  Saints  take,  which  is  said  to 
W  Christ's  kingdom,  (in  the  27  verse)  )b  an 
oatward  kingdom,  and  therefore  not  a  spiritual 
kingdom.  That  is  one  reason.  Secondly  ano- 
ther reason  is,  it  is  the  kingdom  and  dominion, 
sod  the  greatness  of  the  kingdom  under  the 
whole  heaven ;  and  therefore  it  must  be  an 
sotward  kingdom,  and  must  be  equivalent  to 


that,  Rev.  11,  15.  "The   kingdoms  of  this  » 
world  are  become  the  kingdoms  of  our  Lord, 
and  of  his  Christ,  &c," 

The  next  thing  that  I  have  to  say,  will  be  as 
to  the  nature  of  this  kingdom  in  the  adminis- 
tration thereof,  which  will  be  very  righteous 
and  holy  ;  which  you  have  clearly  in  Isa.  32, 
1,  S.  "  Behold,  a  king  shall  reign  "in  righteous- 
ness, and  princes  shall  rule  in  judgmeut,  &c." 
Isa.  1,  26,  hath  respect  to  the  same  time,  M  I 
will  restore  thy  judges  as  at  the  first,  and  thy 
counsellors  as  at  the  beginning ;  afterwards 
thou  shalt  be  called  the  City  of  Righteousness, 
the  Faithful  City."  This  kingdom  will  he  a 
kingdom  wherein  the  laws  of  Uod  will  be  the 
only  laws  extant,  the  laws  of  God  will  be  the 
only  laws  in  being ;  and  those  that  shall  bate 
the  executive  power  of  those  laws,  will  he  men 
qualified  accordingly,  moulded  according  to 
that  holy  and  just  law  :  as  to  the  persons  that 
shall  have  the  executive  power  of  that  govern- 
ment, you  have  in  Isa.  60,  17.  "  I  will  also* 
make  thy  officers  peace,  and  thine  exactors 
righteousness." 

The  next  thing  (I  must  but  touch  upon  things) 
How  Jesus  Christ  must  come  by  this  kingdom  r^ 
and  that  is,  "  He  shall  use  his  people  in  his 
hand  as  his  battle-ax  and  weapon  of  war  for 
the  bringing  in  the  kingdoms  or  this  world  into 
subjection  to  hiin."  A  few  Scriptures  (and  but 
a  few)  as  to  this,  Isa.  41,  14  ver.  but  more 
especially  the  15,  and  16  verses,  the  Prophet,, 
speaking  of  Jacob,  saith,  "  Behold,  I  will  make 
thee  a  new  sharp- threshing  instrument,  having, 
teeth ;  thou  shalt  thresh  the  mountains,  and 
beat  them  small,  and  shalt  make  the  bills  as> 
chafF;  thou  shalt  fan  them,  and  the  wind  shall 
carry  them  away,"  &c.  The  next  Scripture  is 
in  Jer.  51,  SO,  SI.  *'  Thou  art  my  Battle- ax 
(speaking  to  his  own  people)  "  and  weapons  of 
war  ;  for  with  thee  will  I  break  in  pieces  the 
nations,  and  with  thee  will  I  destroy  kingdoms,"" 
&c.  I  might  produce  many  Scriptures  more, 
that  God  will  make  use  of  his  people  in  doin» 
of  this  great  work  :  17,  14.  "  These  shall 
make  war  with  the  Lamb,  and  the  Lamb  shall 
overcome  them  ;  for  he  is  Lord  of  lords  and 
king  of  kings :  and  tbey  that  are  with  him^ 
are  called,  and  chosen,  and  faithful."  In  the 
great  work  of  Jesus  Christ  against  the  horn**, 
he  hath  a  remnant  called,  and  faithful,  and 
chosen,  standing  by  him  in  this  work,  which* 
dotfi  mightily  correspond  with  those  two  former 
prophecies.  Therefore,  seeing  that  the  Lord* 
will  make  use  of  his  people  as  his  battle-ax 
and  weapon  of  war;  and  that  they  are  a  faith- 
ful, and  called,  and  chosen  remnant,  I  only 
leave  this  one  word  by  way  of  exhortation  to 
the  Lord's  people  that  have  faith  in  these  pro- 
phecies, to  be  looking  to  the  qualifications  of 
this  chosen  remnant,  and  that  they  have  in 
ttev.  14,  3, 4, 5.  u  They  sung  as  it  were  a  new 
song  before  the  throne,  ana  before  the  four 
beasts,  and  the  elders,  and  no  man  could  leara 
that  sone  but  the  hundred  and  forty  and  four 
thousand  which  were  redeemed  from  the  earth, 
&c*    They  that  serve  the  Lord  in  this^great 
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work,  they  must  be  a  remnant  indeed,  re- 
deemed from  the  earth.  I  press  the  Lords 
people  very  earnestly  to  look  to  the  qualifi- 
cations of  that  remnant  that  must  serve  the 
Lord,  and  see  how  it  is  with  them,  whether  or 
no  they  are  a  people  so  qualified,  a  people 
indeed  'redeemed  from  the  earth/  a  people 
indeed  taken  from  among  men  ;  a  people 
in  whose  mouth  is  no  guile,  a  people  *  that 
have  not  defiled  themselves  with  women,' 
a  people  '  that  are  virgins/  and  have  kept  a 
virgin-like  spirit :  and  I  shall  say  no  more,  but 
leave  what  hath  been  spoken  as  some  Scripture- 
evidence  of  my  judgment  aforesaid. 

In  this  interval  between  the  Sentence  and 
his  Execution,  several  persons  of  quality  came 
to  visit  him,  both  men  and  women,  courtiers 
and  others,  whose  coming  were  chiefly  to  this 
end  and  purpose,  to  persuade  him  to  petition 
the  king  for  his  life,  and  further  to  lay  forth  his 
innocency ;  and  especially  one  of  eminency  in 
the  city,  did  labour  much  with  him  to  that  eud : 
to  whom  he  did  reply,  as  usually  to  others  in 
that  case,  That  he  had  discharged  his  duty 
and  conscience  already  in  the  clearing  of  him- 
self, and  to  die  king  be  had  done  no  wrong; 
and  therefore  would  submit  himself  to  the  Lord, 
and  rest  satisfied  in  his  good- pleasure.  The 
•aid  party  of  note  afterwards  urged  .his  wife 
that  she  would  petition,  if  her  husband  had  not 
that  freedom  ;  and  withal,  as  an  argument  to 
provoke  her  thereto,  told  her  it  might  be  a 
means  to  prevent  the  cry  of  innocent  blood, 
which  otherwise  might  be  brought  upon  them  : 
to  whom  she  gave  a  particular  account  what 
means  she  had  already  used  to  that  purpose, 
and  what  success  she  "had  (according  as  has 
been  before  recited)  which  gave  htm  satisfac- 
tion in  that  matter. 

Seme  Collections  and  Observations  of  a 
friend,  that  was  frequently  with  him  dur- 
ing his  Imprisonment,  till  the  time  of  his 
Execution. 

He  was  for  the  most  part  borne  up  in  a  sweet 
spiritual  rejoicing  frame,  and  his  words  were 
graciouB,  much  rejoicing  in  the  Lord,  and  ad- 
miring at  his  bounty  towards  such  a  poor  worm 
as  he  was,  inasmuch  as  he  was  accounted  worthy 
to  suffer  for  so  glorious  a  cause,  even  for  testify- 
ing to  the  kingdom  of  Christ,  and  the  righteous- 
ness thereof;  and  against  the  kingdom  of  this 
world,  and  the  wickedness  thereof;  and  also  in 
that  he  was  a  companion  of  them  that  had  been  so 
used, be  being  so  unlike  them ;  they  being  men  of 
note,  and  he  a  man  of  no  name;  they'  were 
men  educated  and  of  considerable  breeding, 
and  he  hardly  knew  letters ;  their  persons  had 
some  presence  and  oraiableness,  but  he  a  poor 
low  deformed  worm,  yea  a  flea ;  and  some- 
times he  would  speak  with  a  smiling  counte- 
nance, rejoicing  that  he  was  iu  his  trials  and 
death  made  so  like  his  precious  Redeemer; 
first,  in  that  he  was  delivered  up  into  the  hands 
of  men  to  be  judged  through  envy,  &c.  Se- 
condly, and  that  envy  procured  false  witnesses, 
to  lay  to  his  charge  things  that  be  knew  not ; 


\ie  himself,  with  manv  witnesses,  affirming, 
that  what  was  witnessed  against  him  was  falsv, 
both  as  to  the  matter  and  form  :  And  thirdly , 
that  he  was  tried  in  so  high  a  Court,  there  be- 
ing several  Judges  before  him,  and  four  of  the 
King's  Counsellors,  besides  the  Attorney  and 
Solicitor  General,  pleading  against  him  to  take 
nwav  his  life ;  nijd  a  Jury  of  knights  and  gen- 
tlemen all  of  the  same  spirit,  thirsting  after  his 
blood,  and  in  thus  much,  like  to  bis  precious 
Redeemer,  according  to  the  word  of  prophecy 
spoken  of  him  in  this  case,  Psal.  xxii.  It,  16. 
Fourthly,  in  that  they  robbed  bim  of  his  gar- 
ments; for  when  they  had  condemned  Uim, 
the  King's- Bench  jailors  took  awny  his  cloak 
from  him.  And  fifthly,  in  that  he  was  to  be 
hanged  on  a  tree,  and  that  his  bowel?  were  t«i 
be  noticed  forth  like  water,  and  his  body  not 
suffered  to  be  put  into  a  grave,  but  set  upon 
poles,  ns  is  foretold  of  them,  Rev.  11. 

To  all  his  friends  that  came  to  visit  him  he 
gave  good  encouragement  to  perseverance  and 
constancy  in  the  matters  of  Worship  and  Tes- 
timony; and  that  they  should  not  fear  man'* 
fear,  nor  be  afraid,  assuring  them,  that  suffer- 
ings from  man  for  righteousness  were  not  so 
bad  as  they  seemed  to  be. 

He  did  not  like  to  see' any  that  came  to  him 
to  weep  or  be  «ad,  he  would  still  tell  them,  that 
concerning  him  they  had  no  cause  to  muurn, 
but  rather  to  rejoice;  for  the  joy  of  the  Lord 
was  his  strength,  and  he  was  going  to  his  Fa- 
ther, even  to  God  bis  exceeding  ioy.  But  he 
said  to  his  friends,  they  would  rather  see  cause 
to  weep  for  themselves,  for  the  world  where  iu 
they  were  to  abide,  for  a  time  would  be  full  oi 
defilements,  and  that  even  the  grossoess  of  Po- 
pery was  coming  up  to  try  them. 

The  day  before  he  suffered,  he  had  mauy 
friends  came  to  see  him,,  so  that  his  chamber 
was  thronged  one  could  hardly  pass  in  it  from 
one  side  to  the  other ;  he  spake  to  every  com- 
pany, and  to  most  of  them  particularly,  with  a 
sweet  joyful  countenance,  encouraging  the  m 
much  in*  the  Lord,  testifying  to  them  that  the 
Lord  was  good,  and  that  there  was  no  bitter- 
ness in  his  service ;  and  said,  that  even  that 
part  which  seemed  to  be  roost  bitter,  was.  made 
most  sweet,  for  in  it  the  glory  of  Christ  was 
most  revealed. 

The  night  before  be  suffered,  be  sat  at  sup- 
per with  some  of  his  friends,  and  said  unto 
them,  "  I  sup  with  you  to  night,  but  you  would 
be  gled  to  Bup  with  me  to-morrow  night." 
And  would  often  say,  he  had  many  a  night 
been  in  more  care  to  get  bread  for  his  family 
the  day  following,  than  for  what  he  should  suf- 
fer the  morrow. 

That  night  he  sat  up  late  till  near  the  mid- 
dle of  the  night,  accompanied  with  several 
friends ;  his  discourse  was  very  sweet  and  pro- 
fitable* rejoicing  in  his  portion,  telling  his  friends 
that  be  should  be  taken  out  of  the  land  of  his 
labours,  and  should  be  at  peace  and  rest  before 
another  night. 

About  three  o'clock  ia  the  morning  be  had  &v» 
sharp  combat  with  tbe  King  of  Terrors  for   . 
4 


m 


.STATE  TRIALS,  ISChakusII.  \60\<~jbr  High  Treason. 


m 


about  an  boar  and  half's  time,  bat  spake  no 
word,  only  had  air  inward  wrestling  that  put 
him  into  a  sweat ;  a  friend  that  watched  with 
him  read  a  portion  of  scripture  to  him,  which 
was  the  I lth  of  the  Hebrews,  and  therein  the 
Lord  discovered,  to  the  refreshing  .of  his  soul, 
how  that  the  way  that  he  was  to  travel  that 
day,  had  been  travelled  through  by  the  Lord's 
Worthies  in  the  days  of  old,  and  by  faith  they 
•adored  both  stoniogs  and  sawings  asunder, 
and  accepted  not  of  deliverance  upon  man's 
terms,  because  they  looked  for  a  better  resur- 
reetiou ;  and  afterwards  that  friend  sought  the 
Lord.  And  then  John  James  declared  that  the 
Comforter  was  come  to  him  again,  and  had  re- 
freshed bis  sool ;  and  then  he  made  himself 
ready,  and- in  a  joyful  frame  took  his  Bible  and 
read,  Jam.  i.  12,  *'  Blessed  is  the  man  that  en- 
dareth  temptation ;  for  when  he  is  tried,  he 
shall  receive  the  crown  of  life,  which  God  hath 
prepared  for  them  that  love  him."  From  which 
Scripture  he  spake  about  half  an  hour,  and  did 
chiefly  make  forth  the  blessed  estate  of  those 
that  endured  torment  for  righteousness  sake, 
and  how  the  I-ord  had  given  that  choice  bless- 
ing only  to  his  choicest  children  in  all  ages; 
aad  that  it  was  no  mercy  to  be  tried,  if  we 
yielded  to  the  temptation ;  for  when  he  is  tried, 
he  shewed  the  Lord  took  great  pleasure  in 
those  servants  that  bore  their  trials,  and  came 
forth  like  gold :  he  instanced  Job,  and  the  holy 
prophets  aod  martyrs,  and  our  dear  Lord  Jesus, 
who  was  a  tried  stone ;  declaring,  That  it  was 
*  way  wherein  men  were  greatly  manifested  to 
be  heirs  of  the  prepared  glory,  and  that  where- 
in men  did  as  much  manifest  their  love  to  God 
as  men  could  be  capable  to  do  ;  yea,  it  was 
the  way  that  our  Lord  took  to  hold  out  his 
love  to  mankind  :  And  then  shewed  with  great 
joy  of  heart,  that  he  was  going  to  follow  bis 
dear  Lord  through  Golgotha,  and  to  manifest 
b'»  love  to  his  Redeemer  by  shedding  his  heart's 
blood  for  him,  and  passing  that  way  to  the  pre- 
pared glory,  yea,  to  receive  the  crown  of  glory 
Prepared  for  the  Beloved  Ones.  And  wbeu  he 
bad  ended  his  discourse,  he  kneeled  down  and 
prayed,  and  , praised  the  Lord,  and  was  much 
enlarged,  to  the  comfort  and  edification  of  the 
foends  that  were  wiih  him.  After* that,  he  dis- 
coursed with  much  joy  and  sweetoess,  and 
Mid,  That  the  Lord  had  granted  him  the  de- 
tire  of  his  heart ;  for  he  had  desired  and  sought 
the  Lord  that  he  might  be  so  far  fn»m  being 
afraid  of  any  amoiement,  that  he  might  endure 
the  shame  with  joy  when  it  came,  and  even 
long  for  the  coming  of  the  sledge ;  and  he  said, 
be  did  bless  the  Lord  it  was  so  with  him,  for  he 
did  much  long  for  it  before  it  came. 

A  little  befure  his  going  forth,  seeing  some 
of  his  friends  come  in  who  had  particularly  de- 
sired to  accompany  him  to  the  place  of  Execu- 
tion, said,  «« Here  comes  my  bride-men,"  era* 
braciag  them  with  much  joy.  But,  said  he, 
M  Must  not  the  sacrifice  be  bound  P  one  an- 
•wered,  u  Yea,  it  most  be  bound  with  cords:0 
"  "9<"»°fe  «"<*>  »°  »e  bad  heard. 

Soon  after  the  Keeper  came  into  the  room, 
▼01.  ti. 


and  calling  him  down  to  deliver  him  to  the 
Sheriff,  lie  told  him  lie  was  a  welcome  messen- 
ger, he  bad  waited  long  for  him ;  and  so  he 
came  v.ith  joy  after  the  Keeper  from  his  cham- 
ber into  the  Press- Yard,  where  hearing  the 
noise  of  the  multitude  without,  said  to  a  friend 
"  There  would  be  by  and  by  as  many  Hallelujahs, 
as  shoutings  of  the  people  without ;f  and  there 
they  bound  him  about  the  back  with  a  new 
cord,  and  so  had  him  into  the  street  like  a 
sheep  to  the  slaughter ;  with  a  sweet  smiling 
countenance  he  came  into  the  street,  where 
he  was  a  gazing-stock  unto  the  multitude, 
and  so  being  placed  upon  the  sled,  drawn  by 
a  team  of  horses,  attended  by  the  Sheriff's 
men  and  a  company  of  foot-soldiers,  was 
drawn  ulong  to  Tyburn ;  the  way  out  of  the 
town  being  very  foul,  he  was  drawn  through 
very  much  water  and  dirt,  besides  the  very 
much  slapping  of  the  horses  that  went  besides 
him,  yet  for  all  this  be  was  born  up  with  much 
joy  and  cheerfulness,  not  at  all  dismayed  or 
terri6ed. 

Being  come  to  the  place  of  Execution,  he. 
asked  Mr.  Sterling  the  Sheriff,  whether  he 
might  not  have  the  liberty  to  speak  to  the  peo- 
ple. He  told  him  he  might,  if  he  would  not 
speak  seditiously,  (or  words  to  that  purpose.) 
1  hen  John  James  addressed  himself  to  speak  as 
folio  weth: 

The  latt  SrEECH  and  Pkayero/*  Johit  Jambs 
at  Tyburn,  immediately  before  lut  Esteu- 
'tion,  November  26,  1661. 

First  of  all,  that  which  I  have  to  say  before 
I  go  out  of  this  world,  is,  to  remove  that  which 
hath  been  thrown  upon  me  by  way  of  aspersion 
as  if  I  were  a  Jesuit,4  Here  at  this  place; 
at  this  time  are  some  that  knew  me  from 
my  childhood,  and  can  clear  me  in  this  particu- 
lar and  therefore  I  shall  only  say  this  to  it, 
That  I  am  an  Englishman,  never  was  out  of  the 
nation  in  all  my  life;  never  had  any  knowledge 
of  any  other  tongue  but  the  English  tongue, 
therefore  altogether  incapable  of  such  work 
and  employment  as  Jesoits  are  usually  put 
upon,  they  being  commonly  men  of  great  parts 
and  learning,  which  I  am  not.  I  shall  only 
speak  this.in  respect  of  my  parentage  and  edu- 
cation, I  came  of  a  very  mean  family;  I  may 
truly  say,  as  once  Gideon  did,  '  My  family  is 
the  least  in  all  Manasseh,  and  I  am  the  least 
in  all  the  family:9  And  in  truth  I  may  justly 
say,  my  family,  the  family  that  I  came  of,  it  ivns 
a  very  mean  family,  the  meanest  amongst  all  fa- 
milies of  the  people  of  the  Lord  at  that  day,  as  I 
knew  of;  and  for  my  parents,  they  were  people 
fearing  God,  those  that  durst  not  for  their, live*, 
I  say,  they  were  those  that  durst  not  for  their 


*  '*  This  Vindication  was  occasioned  by  the 
coming  of  a  Courtier,  (and,  as  some  said 
one  of  the  bed-chamber)  two  or  tliree  nights 
before  he  suffered,  to  know  if  he  was  not  a  Je- 
suit, and  if  he  had  not  been  beyond  the  seas/' 
Oris.  Edit. 
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lives  stain  tbeir  consciences  in  respect  of  ido- 
latry and  superstition  that  was  up  at  that  day. 

I  shall  not  need  ro  speak  any  more  to  that,  I 
came  not  here  to  boast  of  my  parentage ;  I  de- 
clare I  came  -of  a  mean  family,  only  rat  parents 
were  people  fearing  God,  and  did  to  their  utmost, 
endeavour  what  they  could  to  bring  me  up  in 
the  nurture  and  admonition  of  the  Lord ;  and  I 
hope  my  father  at  his  death  hod  not  ought  to  be 
charged  with  by  way  of  bhune :  and  my  mother 
is  yet  alive  and  attained  to  n  good  old  age,  and 
I  trust  so  she  is.  But  I  shall  not  trouble  you 
more  about  this  matter,  for  I  only  speak  this,  to 
take  off  {bat  which  was  cast  upon  me,  wherein 
I  judged  the  name  of  God  would  have  suffered 
had  I  not  cleared  myself. 

8.  The  second  thing  that  I  shall  say,  is,  what 
I  am  in  my  principles,  what  I  am  in  respect  of 
my  religion  and  judgment,  and  I  shall  be  brief 
as  to  that.  I  do  own  the  title  of  a  Baptized 
Believer,  I  do  own  the  Ordinances  and  Ap- 
pointments of  Jesus  Christ,  I  do  own  all  the 
principles  in  Heb.  6.  1.  2.  about  the  doctrine 
of  Faith  towards  God,  and  repentance  from 
dead  works,  the  doctrine  of  Baptisms  and  laying 
on  of  hands,  the  Resurrection  of  the  dead,  and 
Eternal  Judgment.  These  are  the  principles 
that  I  desire  to  own,  and  have  in  some  weak 
measure  been  found  walking  in ;  I  do  not  only 
own  the  principles  and  doctrines,  declared  in 
the  sixth  of  the  Hebrews,  but  1  do  own  the 
Commandments  of  Qod,  the  Ten  Command- 
ments as  they  are  expressed  in  the  90th  of 
Exodus.  I  do  here,  as  before  the  Lord,  testify 
I  durst  not,  I  durst  not  willingly  break  the  least 
of  those  Commandments  to  save  my  life;  I 
do  declare  that  the  ratlier,  because  I  would 
inform  persons  that  I  do  own  the  Lord's  holy 
Sabbath,  the  seventh  day  of  the  week  to  be  the 
Lord's  Sabbath ;  you  know  the  Commandment 
•  Remember  that  thou  keep  hory  the  seventh 
day/  I  shall  forbear  to  speak  any  more  to 
that. 

Again,  further,  in  respect  of  my  principle 
(as  that  for  which  I  judge  I  am  here  this  day 
to  suffer)  That  I  do  own  the  kingdom  of  our 
Lord  Jesus  Christ,  (to  wit)  the  visible  kingdom 
of  Jesus  Christ  here  on  earth,  and  I  do  desire 
to  declare  it  humbly  and  in  the  fear  of  the 
Lord,  That  Jesus  Christ  the  Son  of  God  is  king 
of  all  the  nations  in  the  world,  according  to 
that  in  Rev.  II.  15.  upon  the  sounding  of  the 
seventh  trumpet  there  was  a  great  voice  in 
Heaven,  "  The  kingdoms  of  this  world  are  be- 
come the  kingdoms  of  our  Lord,  and  of  his 
Christ ;  and  he  shall  reign  for  ever  and  ever.* 
There  needs  no  more  to  be  said,  though  many 
more  Scriptures  might  be  brought  to  prove  that 
it  is  so.  It  cannot  be  a  spiritual  kingdom,  the 
text  cannot  be  allegorical ;  for  the  text  saith 
expressly,  (The  Kingdoms  of  this  world,  &c.)  I 
•hall  endeavour  not  to  tire  you  with  many 
words :  1  do  not  come  here  (the  Lord  knows) 
to  sow  sedition,  I  have  it  not  upon  nty  heart,  it 
bath  not  been  my  practice,  though  this  be  the 
pretended  cause  of  bringing  me  hither ;  but 
the  Lord  knows,  before  whom  I  stand,  aid 


with  whom  I  shall  shortly  be,  that  whatever  i 
am  accused  of,  as  to  matter  of  satr,  1  sun  free 
from  it ;  I  desire  you  may  hear  it,  and  take  no* 
tice  of  it,  the  things  charged  upon  me  are  no- 
toriously false,  I  speak  it  as  my  -last  words,  the 
Lord  that  knows  all  hearts,  und  one  day  will 
call  all  men  to  an  eccounr,  knows  1  speak  true, 
both  in  respect  of  the  maimer  of  the  thing 
charged  upon  me,  and  in  respect  of  the  mat- 
ter, notwithstanding  that  several  witnesses 
took  the  boldness  to  swear  it  in  coart.  I 
'do  in  the  fear  of  ti>e  Lord  also  tell  yon, 
that  I  bless  the  Lord  I  have  not  the  least 
hard  thought  of  them,  that  swore  against  roe,  I 
have  not  the  least  hard  thought  upon  that  ac- 
count, nor  the  least  rising  of  spirit  against 
either  Judge,  Jury,  or  Witnesses,  or  any  other 
the  Lord  knows  it,  but  have  sought  their  par- 
don upon  my  bended  knees,  aod  1  hope  far- 
ther shall  do  it,  if  Ood  permit.  I  have  one 
word  to  say  to  the  people  of  God,  and  that  is 
this ;  I  would  entreat  you  not  to  think  ever  the 
worse  of  the  ways  of  God,  because  you  see 
such  a  poor  worm  as  I  brought  hither  to  surfer 
upon  i hat  account,  let  not  tlie  assembling  o( 
yourselves  together  be  any  way  a  burden  ro 
you  ;  know  that  word,  "  Forsake  not  the  as- 
sembling of  your  selves  together,  as  the  manner 
of  some  is,  but  be  instructing  one  another  so 
much  the  more  as  you  see  the  day  approaching,*' 
Heb.  10.  35.  and  let  not  any  of  the  ways  of 
God,  any  of  the  ordinances  of  God,  any  of  the 
commandments  of  God,  be  ever  the  worse  in 
your  eyes,  because  a  poor  worm  that  has  pro- 
fessed them,  and  has  in  some  poor  measure 
tatted  in  them  of  the  love  of  God,  is  brought 
hither,  do  not  think  the  words  and  command- 
ments of  God  are  the  worse  for  that ;  and  I 
would  intreat  you  that  you  would  stick  close 
to  them  whatever  dispensation  may  be  at  the 
door,  which  no  man  here  knows  one  or  other : 
but  I  say,  whatever  the  ways  and  dispensations 
of  God  may  he,  though  you  may  expect  to  suf- 
fer more  and  more,  yet  know  that  was  the  way 
that  our  Lord  did  go,  the  captain  of  our  salva- 
tion was  made  perfect  through  &uiTeri*gs ;  and 
the  Apostles  and  holy  christians  of  old  counted 
it  great  joy,  they  accounted  it  great  joy  to  be 
filling  up  the  measure  of  Christ's  sufferings  that 
are  behind.  And  now  my  dear  friends,  for 
Jesus  Christ's  sake  be  exhorted  in  the  fear  of 
God,  not  only  to  stick  to  those  ordinances  and 
commandments  of  God,  wherein  you  ore  en- 
lightened, but  take  that  good  word  of  God,  in 
1  Chron.  98. 8.  it  was  David's  advice  to  Solo- 
mon, the  words  are,  *  Solomon  my  son,  keep 
and  seek  for  all,  ore' do  not  content  yourselves 
with  what  you  do  already  know,  but  endeavour 
in  the  fear  of  the  Lord  to  be  .seeking  after  more. 
I  would  further  charge  every  one  of  the  peo- 
ple of  the  Lord,  to  have  a  care  of  defiling  them* 
selves  with  any  idolatry,  with  any  susperstition 
by  treading  in  by- paths -that  may  not  suit  tue 
mind  of  God,  however  it  may  be  accepted 
in  the  land. 

I  shall  not  trouble  you  with  much   more, 
only  a  word  to  those  that  hart  not  yet  anuv» 
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tare*  in  Jesua  Christ,  that  cannot  call  God 
father,  I  beseech  such  te  consider,  it  may  be 
that  God  hath  a  wind  by  the  words  of  a  dying 
man  fio  do  their  soul*  good,  and  i  would  add 
a  word ;  I  beseech  you  consider,  though  you 
my  not  go  the  same  way  I  go,  you  do  not 
knew  how  toon  God  may  call  for  you  by  death, 
and  therefore  I  speak  to  them  chat  are  young 
ones,  in  the  first  place,  <  That  they  remember 
their  Creator  in  the  days  of  their  youth,  before 
the  evilday  is  come,'  and  the  days  wherein  they 
themselves  shaJI  any, '  they  have  no  pleasure 
in  them.'  And  to  those  that  are  ancient,  that 
have  spent  the  greatest  part  of  their  time  here, 
ia  sporting  in  their  own  lusts,  I  would  only  say 
this  to  them,  There  is  yet  a  day  of  Grace,  <  To 
day  if  yon  will  hear  his  voice.'  Jesus  Christ  is 
held  Jorth  io  the  Gospel  freely,  He  holds  forth 
his  blood  freely;  for  the  worst  of  sinners  are 
not  too  old,  nor  too  wicked,  nor  too  great,  they 
are  net  too  unclean  for  Jesus  Christ  to  pity  ; 
and  therefore  friends,  consider  in  the  fear  of 
tbe  Lord  whereabouts  you  are,  and  how  the 
case  stands  with  your  poor  souls.  I  have  said 
what  I  hare  to  say,  only  I  would  desire  that 
I  might  have  liberty  to  wait  upon  God,  to  com- 
mit my  soul  and  the  concernments  of  each 
other  to  the  Lord  in  prayer. 

Then  he  addressed  himself  to  the  Lord  in 
prayer,  asfolloweth: 

Hit  Prayer. 

"  Glorious  and  holy  majesty,  in  whose  eyes  all 
the  nations  of  the  world  are  but  us  the  drop  of  a 
WVet,  or  as  the  small  dust  of  the  balance ; 
and  therefore  O  Lord,  this  mighty  concourse  of 
people  are  nothing  io  thy  sight.  Thy  eyes  are 
open  to  tbe  ways  of  thy  people,  and  thy  ears  are 
open  to  their  cries,  and  thou  wilt  one  day  shew 
thyself  strong  in  the  behalf  of  them  that  fear  thee, 
«bose  hearts  are  upright  towards  thee.  Sweet 
Father!  blessed  be  thy  holy  and  dear  name, 
that  such  a  poor  worm  as  is  before  thee  can 
call  thee  Father,  that  such  a  poor  worm  before 
tbes  can  come  and  take  hold  of  thee  through 
thy  dear  Son.  O  Lord,  O  Lord,  what  am  I, 
or  what  was  my  father's  house,  that  thou  haBt 
brought  me  hitlierto?  and,  ah  Lord,  this  has 
been  but  a  small  thing  in  thine  eyes,  but  tiiou 
hast  spoken  thy  serrants  welfare  for  a  while  to 
come,  even  to  all  eternity.  Dear  Lord,  in  the 
audience  of  this  people)  thy  poor  worm  cannot 
but  bless  thee  that  ever  thou  didst  call  him, 
and  ever  became  acquainted  with  his  soul,  that 
ever  thou  wert  pleased  to  engage  his  soul  to 
walk  before  thee  in  thine  own  paths;  and, 
blessed  be  thy  holy  name,  thy  paths  do  not 
seem  in  the  eyes  of  thy  servants  to  be  ever 
tbe  worse  because  of  this  thing,  but  thine 
can  bless  thee,  thine  can  rejoice  before  thee, 
thine  can  say,  bless  the  Lord,  O  my  soul, 
all  that  is  within  me  bless  his  boly  name.  And 
blessed  be  thy  holy  name  that  thou  hast  been 
pleased  to  keep  the  soul  of  thy  poor  servaut 
hitherto ;  and  blessed  be  the  Lord,  that  though 
thy  poor  servant  doth  suffer  in  the  account  of 
the  greatest  part  of  this  people  at  an  evil-doer, 


yet  it  is  not  so;  yea,  blessed  be  thy  name,  thy 
poor  worm  can  approve  bis  heart  to  thee  now 
at  the  very  giving  op  of  the  jgbost,  that  he  it 
not  guilty,  that  be  is  not  guilty  in  respect  of 
the  things  thai  have  been  by  ungodly  men  wit- 
nessed against  him :  sweet  aod  dear  Father, 
thy  poor  worm  can  aow  lift  up  hit  face  with 
mvchjbolclneas  to  thee,  and  is  assured  that  he 
whoatman  hath  judged,  God  hath  justified:  and 
now  for  thy  dear  name  sake  give  thy  poor  worm 
leave,  in  integrity  and  godly  simplicity  to  beg 
one  request  at  thy  hands  for  the  poor  witnesses; 
O  Lard  for  the  very  thing  that  they  have  <)ooe, 
O  that  tbon  wouldst  pardon  them,  O  that  thou 
wouidett  pardon  them,  O  that  thou  wouldest 
shew  them  as  much  grace  as  thou  hast  done  to 
thy  poor  wonm:  and  that  thou  wouldest  please, 
that  as  the?  have  done  their  utmost  to  wash 
their  hands  in  the  blood  of  thy  servant,  let  their 
souls  be  washed  thoroughly  in  tbe  blood  of 
Jesus  Christ ;   for  thy  tender  mercies  take  be 

Ceased  to  deal  graciously  with  every  one,  if  it 
t  thy  blessed  will,  that  have  had  a  band 
against  thy  servant,  from  the  least  to  two 
greatest,  from  the  first  to  the  last.  And  Fa- 
ther, O  that  thou  wouldest  be  pleased  to  look 
upon  the  poor  executioner,  which  is  to  destroy 
thy  servant  and  take  him  out  of  the  world;  Q 
Lord,  thou  knowest  the  soul  of  thy  servant  has 
not  the  least  rising  against  him;  that  thou 
wooldest  be  pleased,  if  it  may  stand  with  thy 
glory,  and  if  he  be  within  the  line  of  the  cove* 
nant  of  grace,  that  thou  wooldest  wash  his  soul 
in  the  blood  of  Jesus  Christ.  O  how  eminently 
didst  thou  please  in  times  past .  to  work  upon 
some  of  those  that  were  the  executioners  of  thy 
people  in  the  Marian  days,  &c.  this  work  is  not 
coo  hard  for  thee,  thou  canst  work  upon  htm, 
thou  canst  Nmake  him  as  chosen  a  vessel  of  thy. 
glory  as  ever  was  in  the  world ;  O  Lord,  if  it 
he  thy  will,  that  thou  wouldest  do  it,  if  it  be 
thy  will,  O  that  tbou  wooldest  do  it.  And  for 
thy  dear  name's  sake  remember  all  thy  people 
in  this  land ;  Lord  remember  all  thy  people  in 
Scotland,  and  in  Ireland,  and  all  thy  people  up 
and  down  the  countries ;  O  Lord,  thou  hast  a 
remnant  that  fear  thy  name,  thou  hast  a  rem- 
nant that  fear  thy  name  in  truth,  good  Lord 
keep  their  hearts  close  to  thee,  fit  them  for  any 
trial,  for  any  hard  dispensation  that  may  be 
coming  upon  them.  Sweet  and  dear  Father, 
cement  thy  people,  let  thy  people's  hearts  be 
oae;  Lord,  remove  those  controversies,  Lord 
close  op  all  those  divisions,  Lord  grant  there 
may  be  no  more  rending  among  thy  people ;  O 
Lord,  what  differences  there  may  be  among 
thy  people  in  respect  of  some  circumstances  in 
matters  of  religion,  I  beseech  thee  for  Jesus 
Christ  his  sake  that  tliou  wouldst  be  pleased  to 
knit  their  souls  as  one,  O  Lord,  knit  their  sooU 
as  one,  that  there  may  be  more  love,  and  mora 
peace,  and  more  unity,  and  more  universal 
agreement  among  thy  own  people.  And  sweet 
Lord,  remember  our  dear  king,  our  right- 
eous Redeemer;  O  that  thou  wooldest  be 
pleated  according  to  thy  word,  to  give  him 
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the  heathen  for  his  inheritance,  and* the  at- 
-  most  parti  of  the  earth  for  his  possession ; 
and  lee  his  dominions   be  from  sea  to  sea, 
*nd  from  river  to  river;  and  let  those  that 
dwell  in  Sion  rejoice  before  him,    and  let  his 
enemies  be  brought  under  the  soles  of  his  feet; 
and  set  him,   precious  Father,  upon  thy  holy 
hill  of  Sion,  and  hasten  thy  work  in  order  to 
his  exaltation  ;  cut  it  short  in  righteousness, 
for  a  short  work  thou  hast  said  thou  wilt  make 
upon  the  earth.     And   be  thou  pleased  for  thy 
name  sake    to  think  upon  this  concourse-  of 
people  that   are  come  to  this  place  this  day, 
and  be  thou  pleased  to  set  home  to  their  souls 
with  much  power,  what  hath  been  spoken  and 
•delivered  by  •  a  pour  weak  instrument ;  let  no 
soul  come  hither  this  day  in  vain,  but  let  it  be 
%  day  '  wherein   thy  own  people  may  get  much 
strength  to  serve    thee  in  any  further  work 
they  may  be  called  to;  and   let  it  be  a  day 
wherein  those  that  have  not  yet  the   know- 
ledge of  thee,  those  that  are  enemies,  those 
that  are  aliens  to  the  commonwealth  of  Israel, 
and  strangers   to   the'  covenant  of   promise, 
let  it  be  a  day  wherein  their  souls  may  come 
acquainted  with  thee ;  let  it  be  a  day  of  exer- 
■cmag  much  power  and  much  favour,  and  much 
grace  to  the  souls  of  those  that  shall  be  lookers 
on,   that  shall  be  spectators  upon   thy  poor 
worm    this   day.     And  now,    sweet  majesty, 
for  thy  name  sake  think  upon  thy  poor  worm ; 
thou  knowest,  thou  koowest  O  Lord,  how  it  is 
with  him,  upon   what  account  he  is  brought 
hither,   the  Lord  knows  it  is  not  so  :  Father, 
wilt  thou  be  pleased  from  some  eminent  token 
from  thyself  to  clear  np  the  jnnocency  of  thy 
servant,  in  respect  of  the    things  charged  upon 
him ;    and  keep  now  the  soul  of  thy  servant 
upright    with  tbee  this  little  moment  that  he 
1ms  to  live  in  this  world.    And  dear  Father,  O 
give  thy  poor  worm  strength  enough   to  en- 
counter with  the  king  of  Terrors  ;  blessed  be 
God   that  thou  bast  been  io  kind  to  thy  poor 
worm  ail  the  way  from  Newgate  hither ;  and 
sweeten  to,  his  soul  all  that  thy  poor  creature 
.  has  been  tasting  of,  and  what    thy  poor  one  is 
entering  into ;    let   him  know  what   it  is  to 
enjoy  those  mansions  that  our  sweet  Lord  went 
to  prepare ;    and  indeed  and  in  truth  let  thy 
*  poor  worm  know  what  it  is  to  be  a  child,  what 
it  is  to  be  an  heir,    what  it  is  to  be  a  co-heir 
with  Jesus  Christ :  O  that  thou  wouldest  please 
to  give  some  sweet  taste  of  thy  holy  spirit  to 
thy  poor  worm,  whereby  his  soul,   whilst  in 
this  world,  whilst  in  this  place,  might  be  well 
satisfied,  and  more  strongly  assured  than  ever, 
that  be  is  coming  to  thee :    blessed  be  God, 
blessed  be  God,  thy  poor  worm  knows  he  is 
thine,  tby  poor  worm  knows  he  is  thine.    And 
now  dear  and  tender  Father,  think  upon   thy 
poor  worm,  think  upon  the  trial  that  at  present 
js  upon  him  ;    aud  as  trials  and  tribulations 
abound  for  Christ,  so  let  all  grace  and  consola- 
tion abound  by  Christ :  and  dear  God,  in  the 
very  passage    be  then  pleased  to  sweeten *  to 
my  soul  the  very  passage ;  let  not  the  instru- 
ments of  cruelty  that  are  provided  to  destroy 


thy  poor  worm  any  way  scare  bun,  but  let 
there  be  suction  open  door  into  the  glory  thou 
hast  provided  for  thy  poor  creature,  that  thy 
poor  one  may  know  it  ail  the  time  his  body  is 
in  the  bands  of  men ;  and  make  the  passage 
very  easy  and  let  thy  poor  servant  see  by 
faith  an  innumerable  company  of  angels  as- 
cending and'  descending  to  convey  my  soul 
into  Abraham's  bosom ;  Father,  let  thy  servant 
see  that  theie  are  as  many  angels  ready  to 
attend  and  receive  the  soul  of  thy  servant  as 
people  here  to  look  npon  him.  And  now 
sweet  Father,  for  thy  dear  name  sake  hear 
what  has  been  spoken  here,  hear  tthat  has  been 
spoken  by  thy  poor  worm,  and  be  thou  pleased 
to  be  far  more  gracious  than  what  thy  poor 
creature  is  able  to  beg  of  thee ;  and  all  upon 
the  account  of  thy  dear  Son,  the  Saviour  and 
Redeemer  of  thy  poor  worm,  to  whom  lie  is 
coming  to  live  with  to  all  eternity  ?  to  whom  be 
glory  aud  praise,  power,  dominion,  aud  the 
kingdom,  this  day  and  for  evermore." 

After  this  he  said  he  could  not  speak  more, 
being  very  much  tired,  and  his  body  brought 
very  low.  The  hangman  said  '  The  Lord 
receive  your  soul/  He  replied,  '  I  thank  you.* 
Then  another  said,  *  This  is  a  happy  day/  lie 
said,  *  I  bless  the  Lord  it  is  so/  The  other 
said,  *  The  Lord  make  your  passage  easy/ 
He  said,  '  I  trust  he  will  so .'  One  asked  if 
he  had  any  thing  to  say  to  the  sheriff?'  He  said 
4  No,  but  only  thank  him  for  his  civility/ 
Then  the  hangman  having  prepared  him  tor 
his  deuth,  drew  atvay  the  cart,  John  James  said 
aloud,  lifting  up  his  hands,  *  Father  into  thy 
hands  1  commit  my  spirit,'  and  so  6nished  his 
course. 

The  sheriff  and  hangman  were  so  civil  to  him 
in  his  execution,  as  to  suffer  him  to  be  dead 
before  he  was  cut  down ;  the  hangman  taking 
out  bis  heart,  and  burning  his  uw  tubers  and 
in  trails,  returned  Ins  head  and  quarters  back 
to  Newgate,  put  in  a  basket  in  a  cart,  and 
from  thence  were  disposed  by  the  king,  (viz.) 
his  quarters  to  the  gates  of  the  city,  aud  his 
head  first  upon  the  bridge,  but  afterwards, 
by  appointment,  taken. down  thence,  and  put 
upon  a  pole  in  White-Chapel,  over  against  the 
passage  to  the  meeting -place,  where  he  and 
his  company  were  apprehended.* 


*  The  following  passages  of  "  An  Historical 
Account  of  all  the  Trials  aud  Attainders  of 
High  Treason  from  the  beginning  6t  the  Reign 
of  king  Chuiles  the  First,  &c."  throw  some 
light  on  this  Case  of  John  James :  "  The  ex- 
cess of  mercy  shewn  by  king  Charles  2,  at  his 
Restoration,  was  a  great  encouragement  to  that 
immense  multitude  of  hardened  rebels  the 
nation  swarmed  with,  to  proceed  in  their  vile 
practices.    The  first  that  broke  out,  were  a 

£ack  of  wild  enthusiasts,  so  besotted  with  their 
cllish  notions,  that  they  conceived  a  handful 
of  them  sufficient  to  overwhelm  and  embroil 
the  whole  nation.  These  were  the  Millenaries, 
or  Fifth-Monarchy  Men,  who,  notwithstanding 
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A  Relation  of  the  Arraignment  and  Trial  of  those  who  made  the 
late  Rebellious  Insurrections  in  London.     \66l. 

[From  the  Third  Collection  of  Somcrs*  Tracts,  Vol.  4>  p.  520.] 


WE  shall  here  give  you  the  Arraignment 
and  Trial  of  those  bloody  fanatics,  who  brake 
forth  into  open  rebellion  on  January  the  6th 
and  9th  last  (we  cannot  forget  the  time,  for  the 
one  was  the  day  when  the  Regicides  at  West- 
die  prime  heads  of  them,  as  colonel  Overton, 
cornet  Day,  major  Alien,  Courtney,  &c.  had 
been  before  seized  upon  suspicion,  still  per- 
sisted in  their  wicked  designs,  which  (hey  at- 
tempted to  pat  in  execution  in  January  1661, 
as  follows, 

"  On  Sunday,  January  6,  1661,  these  mon- 
sters assembled  at  their  Meeting-bouse  in  Cole- 
mao-street,  where  they  armed  themselves,  and 
sallying  thence,  came  to  St.  Paul's  in  the 
dask  of  the  evening,  and  there,  after  ordering 
their  small  party,  placed  sentinels,  one  oi 
whom  killed  a  person  accidentally  passing  by, 
because  he  said  he  was  for  God  and  king 
Charles,  when  challenged  by  him.  This  giving 
tlte  alarm,  and  some  parties  of  Trained- Bands 
charging  tiiem,  and  being  repulsed,  they 
inarched  to  Biahopsgate,  thence  to  Cripplegate 
and  Aldersgate,  where  going  out,  in  spite  of 
the  constables  and  watch,  they  declared  for 
king  Jesus.  Proceeding  to  Beech-lane,  they 
killed  an  head  borough,  who  would  have  op- 
posed them.  It  was  observed,  thqt  all  the? 
shot,  though  never  so  slightly  wounded,  dyed. 
Then  they  hasted  away  to  Cane  Wood,  where 
they  lurked,  resolved  to  make  another  effort 
upon  the  city,  but  were  drove  thence,  and 
routed  by  a  party  of  horse  and  foot,  sent  for 
that  purpose,  about  SO  being  taken,  and 
brought  before  general  Monk,  who  committed 
them  to  the  Gate-house. 

"  Nevertheless,  the  others,  who  had  escaped 
oat  of  the  wood,  returned  to  London,  not 
doubting  of  success  in  their  enterprise ;  Venner, 
a  wine-cooper  by  trade,  and  their  head,  affirm- 
ing, '  1*  was  assured,  that  no  weapons  em* 
1  ployed  against  them,  would  prosper,  nor  a 
'  hair  of  their  heads  be  touched ;'  which  their 
coming  off  at  first  so  well,  made  them  willing 
to  believe.  These  fellows  had  taken  the  op- 
portanitv  of  the  king's  being  gone  to  Ports- 
mouth, having  before  made  a  disposition  for 
drawing  to  them  of  other  desperate  rebels,  by 
pablisbiag  a  Declaration/called,  '  A  Door  of 
'  Hope  opened/  full  of  abominable  slanders 
•gainst  the  whole  royal  family. 

44  On  Wednesday  morning, .January  9,  after 
the  watches  and  guards  were  dismissed,  tliey 
reassamed  their  first  enterprize.  Their  first 
sppearance  was  in  Threadneedle-atreet,  where 


minster  passed  their  Ordinance  for  the  Trial  of 
our  glorious  sovereign  king  Charles  the  1st; 
the  other  was  the  day  when  they  proclaimed 
tlieir  High  Court  of  Justice  for  that  monstrous 
Trial,)  which  without  troubling  you  with  their 

they  alarmed  the  Trained- Bands  upon  duty 
that  day,  and  drove  back  a  party  sent  after 
them,  to  their  main  guard,  which  then  march- 
ing in  a  body  towards  them,  the  Fifth  Monar- 
chists retired  into  Bishopgate-street,  where 
some  of  them  took  into  an  ale-house,  known 
by  the  sign  of  the  Helmet,  where  after  a  sharp 
dispute,  two  were  killed,  and  as  many  taken, 
the  same  number  of  the  Trained  Bands  being 
killed  and  wounded.  The  next  sight  of  them, 
(for  they  vanislied,  and  appeared  again  on  a 
sudden)  was  at  Colic  ge-llill,  which  way  they 
went  up  into  Cbeapside,  and  so  into  Wood- 
street,  Venner  leading  them,  with  a  murrion  on 
bis  head,  and  a  halbert  in  his  hand.  Here  was 
the  main  and  hottest  action,  for  they  fought 
stoutly  with  the  Trained-Bands,  and  received 
a  charge  from  the  life-guards,  whom  the? 
obliged  to  give  way,  until  being  over-powered, 
and  Venner  knocked  down,  and  wounded 
with  shot,  Tufney  and  Crag,  two  others  of  their 
chief  teachers,  being  killed  by  him,  they  began 
to  give  ground,  and  soon  after  dispersed,  flying 
out-right,  and  taking  several  ways.  The  great- 
est part  of  them  went  down  Wood-street  to 
Cripplegate,  firing  in  the  rear  at  the  yellow 
Trained-Bands,  then  in  close  pursuit  of  them. 
Ten  of  them  took  into  the  Blue-Anchor  ale- 
house, near  the  Postern,  which  house  they 
maintained  until  lieutenant-colonel  Cox,  with 
his  company,  secured  all  the  avenues  to  it.  In 
the  mean  time,  some  of  the  aforesaid  yellow- 
Trained-Bands  got  upon  the  tiles  of  the  next 
house,  which  they  threw  off,  and  fired  in  upon 
the  rebels,  who  were  in  the  upper  room,  and 
even  then  refused  quarter/  At  the  same  time 
another  file  of  musketeers  got  up  the  stairs, 
and  having  shot  down  toe  door,  entered  upon 
them.  Six  of  them  were  killed  before,  another 
wounded,  and  one  refusing  quarter,  was  knocked 
down,  and  afterwards  shot.  The  others  being 
asked  why  they  had  not  begged  quarter  before, 
answered,  they  durst  not,  for  fear  their  own 
fellows  should  shoot  them.  Such  was  their  reso- 
lution, or  enthusiastic  madness. 

"  The  whole  number  in  this  last  attempt,  does 
not  appear  to  have  been  above  60  persons, 
though  not  above  40  were  ever  seen  together  ; 
yet  so  great  was  their  confidence  in  the  pre- 
tended revelations  o£  their  teachers,  that  al- 
l 
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repeated  impertinencies  and   contradictions, 
which  longer  narratives  are  too  often  full  of, 
was  briefly  thus : 
Oft.  Thursday,  January  17,  twenty  of  the 

hiding  to  the  history  of  Gideon  to  hory  writ, 
they  questioned  not,  with  that  small  remnant 
that  could  lap,  to  subdue  and  conquer  all  the 
rest,  designing  to  allow  none  bat  such  Quakers 
as  agreed  with  them  in  their  millenary  notions, 
as  nearest  to  their  sort  of  enthusiasm,  the 
honour  of  partaking  with  them  in  this  their 
oeat  and  glorious*  design,  as  they  termed  it,  in 
their  aforesaid  declaration,  wherein  they  farther 
keasphemoutly  said,  '  That  if  they  were  de- 
'  carved,  at  misled,  it  was  God  that  deceived 
'them;'  laying  their  delusions,  and  charging 
their  wicked  and  desperate  folty  on  him,  as  the 
author  of  it. 

M  la  this  vile  insurrection,  were  skin  3ft  of 
die  bias's  men,  and  as  many  of  the  traitors, 
matt  of  them  in  houses,  and  some  others  taken 
prisoners,  were  afterwards  shot  for  refusing  to 
tell  their  names.  There  were  90  taken,  beanies 
some  few  upon  suspicion  ;  the  90  were  as  fol- 
lows, vis.  Thomas  Venner,  the  wine-cooper, 
their  captain ;  Roger  Hodgkins,  a  button-seller, 
in  St.  ClementVLane,  Lombard-street ;  Leo- 
nard Gowler,  Jonas  Allen,  John  Pym,  William 
Orsragham,  William  Asbton,  Giles  Fritchard, 
a  cow-keeper,  Stephen  Fall,  John  Smith,  Wil- 
liam Cooket,  John  Dod,  John  Elcstea,  Thomas 
Harris,  John  Gardener,  Robert  Bradley,  Rich- 
ard Marten,'  John  Patsbal,  Robert  Hopkins, 
and  John  Wells,  five  of  whom  bad  been  for* 
merlym  a  design  against  Oliver  Cromwell. 

"  These  were  all  brought  to  their  trials  toge- 
ther; the  wounded  men  bad  chairs  allowed 
them,  and  their  indictment  was  (or  High-Trea- 
son and  Murder. 

u  Thomas  Venner  was  first  called,  who,  when 
be  had  held  .up  his  band  at  his  arraignment, 
being  asked,  Guilty,  or  Not  Gwilty,  began  a 
wild  f«n»tic  discourse  about  his  conversa- 
tion in  New- England,  and  concerning  the  Fifth* 
Monarchy,  and  the  Testimony  within  him  for 
above  twenty  years,  with  such  like  impertinent 
ramble.  He  confessed  be  had  been  in  the  lafe 
rising,  but  was  net  guilt?  of  treason,  intending 
not  to  levy  war  against  the  king;  and  then  sal- 
lied out  into  nonsensical  pleas,  as  at  first :  But 
the  Court  pressing  him  to  plead  directly  to  the 
indictment,  be  answered,  Not  Guilty,  and  put 
binttelf  upon  his  coontrv. 

"  In  like  manner  Hodgkins,  after  some 
rambling  from  the  business  in  hand,  and  the 
Court's  threatenine  to  record  him  mute,  pleaded 
>  to  the  indictment;  the  rest  of  his  fellows  sub* 
mitting,  after  some  previous  excursions  in  their 
frantic  way.  The  witnesses  being  then  sworn, 
two  against  every  particular  person,  made  it  ap- 
pear, that  Venner,  Turaey,  and  Crag,  the  two 
last  whereof  been  skin  in  the  action,  did  seve- 
ral times  persuade  their  congregation  to  take 
up  arms  for  king  J? sos,  against  the  powers  of 
the  earth,  which  were  his  majesty,  the  duke  of 
York,  and  the  general;  daU  they  were  to  kiM 
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/  prisoners  taken  in  arms  were  arraigned  together 
at  Justice  Hall  in  the  Old  Bailey,  the  rent  be- 
ing dangerously  wounded,  were  put  off  by  the 
Court  for  *  future  trial.    These  twenty  arraign- 


all  that  opposed  them ;  thai  they  had  been 
praying  and  preaching,  but  not  acting  for  God ; 
that  tbey  armed  themselves  at  their  meeting- 
house in  Coleman-Street,  with  blunderbusses, 
muskets,  &c.  besides  other  particular  evidence 
against  each  of  them  to  matter  of  fact.  The 
proof  against  Martin,  Hopkins,  and  Wells,  was 
not  so  lull  as  against  the  others,  and  against 
Patshal  there  was  but  one  witness,  whereupon 
they  were  acquittal  by  the  jury.  The  other 
16  being  found  Guilty,  and  brought  to  the  bar, 
were  required  to  shew  cause  «hy  judgement 
should  not  be  given  against  them,  &c.  The 
Lord  Chief  Justice  Foster  charging  Venner 
with  the  blood  of  his  accomplices,  by  seducing 
and  leading  them,  he  answered,  He  did  not. 
To  which,  the  witnesses  being  produced  again*  he 
blasphemously  quibbled  and  said,  It  was  not  he, 
but  Jesus,  that  led  them.  Three  of  them  con- 
fessed their  crime  and  error,  and  begged  mercy. 
All  the  16  were  condemned  to  be  drawn, 
hanged,  and  quartered. 

"  According  to  which  Sentence  on  Saturday, 
January  1667*8,  Venner  and  Hodgkins,   both 
uncured  of  the  wounds   tbey  Had  received  in 
their  rebellion,  being  guarded  by  two  compa- 
nies of  the  tmined- bands*  were  drawn  on  a 
sledge  from  Newgate  through  Cheapside,  over 
against  their  meeting-house  in  $wan~alloy  in 
Coleman-Street,  and  there  executed.     Venner 
spoke  little,  end  that  in  vindication  of  himself 
and  his  fact,  and  something  of  his  opinion,  be- 
ing confident  '  the  time  was  at  hand,  when 
'  other  judgment  would  be ;'    and  reflecting 
much  upon  the  government*    Hodgkins  raved 
and  cursed  by  way  of  praying,  *  culling  down 
'  vengeance  from  heaven  upon  the  king,  the 
4  judges,  and  the  city  of  London ;'  nor  would 
be  give  over,  though  forbid  by  the  Sheriff,  till 
the  hangman  was  hastened  from  his  employ- 
ment of  quartering  Venner,  to  turn  him   off. 
Thus  they  died  in  the  same  mad  religion  they 
had  lired.    Their  quarters  were  set  upon  the 
four  Gates  of  the  City,  by  the  late  executed 
Regicides,  whose  quarrel  and  revenge  they  had 
undertaken  in  this  their  fanatic  attempt.    Their 
beads  were  also  set  upon  poles,  by  some  of  the 
other?,  on  London-Bridge. 

"  On  Monday  the  £  1st  of  the  same  January, 
nine  more  of  them  were  executed,  all  iu  one 
morning,  at  five  several  places,  by  the  same  exe- 
cutioner ;  two  at  the  Wesuead  of  St.  Paul?, 
two  at  the  Bull  andJuouth,  two  at  Beecb-Laue, 
two. at  the  Koyel-Bxchaoge,  and  the  Last, 
Leonard  Gowler,  a  notable  fellow,  at  Bishops- 
gate.  They  all  obstinately  persisted  io  their 
villainy,  especially  the  last,  who  began  with  im- 
precations, like  Hodgkins,  and  was  silenced  the 
same  way,  by  the  command  of  the  Sheriff. 
Only  one  young  man,  who  was  banged  in  ReeV 
oross-Streer,  did  repent  of  his  sin,  and  the  blood 
he  had  *n*k;  bat  yet  died  in  hi*  opinion  of 
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ei  were  Thomas  Vewoer,  Hog*  f$odb4i«, 
Leonard  Gowler,  Jonas  Allen,  John  Pjrm, 
Wilhasi  Oman  otitis  Orsingbam,  WiJnam 
Ashton,  Giles  Pritehard,  Stephen  Fall,  John 
Smith,  Wifiiam  Corbet,  John  Dad,  John  El- 
stoo,  Thomas  Harris,  Join  Gardner,  Robert 
firyerly,  Richard  Marten,  John  Patshali,  Ro- 
bert Hopkins,  and  John  Welts.*  These  were 
brought  to  the  bar  together;  the  woeeded 
men  had  chairs  anWed  them ;  and  after  the 
Indictment  read,  for  Murder  and  Treason, 
first,  Thomas  Venner  was  called,  who  when  he 
bad  held  up  his  hand,  being  asked  whether  he 
was  Guilty  or  Not  Guilty  r  began  an  extrava- 
gant and  bottomless  discourse  about  the  Fifth 
Monarchy,  and  bis  having  had  a  testimony 
above  twenty  years  in  New  England  (we  will 
never  deny  bis  New  England  testimony,  which 
bss  madeOtd  England  smart,  haying  been  the 
nirsery  and  receptacle  of  sedition  too  long ; 
though  Hugh  Peters  be  dead,  Googb  and  Wba- 

Cbilianism.  When  oat  down,  the  sentence 
was  not  executed  on  them  to  the  full ;  bat  only 
their  heads    cut  off,  and  set  upon  London- 


bis  same  year,  one  John  James,  a  small- 
coaUroan  by  trade,  and  a  Fifth-Monarchy -Man, 
who  had  been  concerned  in  Venner**  business, 
hot  happened  to  be  absent,  or  made  his  escape 
the  last  day  they  broke  out,  bat  had  not  shaken 
off  his  villainous  designs,  but  continued  his 
meetings  and  conventicles,  with  others  of  that 
desperate  crew,  among  whom,  he  was  n  great 
Rabhy,  or  teacher,  took  the  liberty  of  launch- 
ing oat  into  many  traiterous  speeches,  and  ma- 
licious invectives  against  the  king's  person,  go- 
verootent,  and  family,  which  rehsbed  much  of 
the  design  coached  in  Venner *5  declaration. 
Having  been  overheard  by  some  neighbours, 
living  near  the  conventicle,  James  was  seized, 
and  carried  before  a  justice,  who  committed 
him  to  Newgate,  whence,  fn  Michaeirnas-Term, 
be  was  brought  to  the  King's- Bench  bar  at 
Westminster,  wbere  the  words  were  proved 
agair.st  him,  and  he  convicted,  and  condemned 
us  traitor. 

"  On  the  9,7th  of  October  he  was  drawn  on  a 
sledge  to  Tyburn,  some  of  his  pernicions  sect 
throwing  themselves  into 'his  sledge,  and  em- 
bracing him,  so  fond  -were  they  of  that  silly, 
though  bold,  seducer.  At  the  gallows  he  de- 
nied the  woMs;  but  owned  and  avowed  his 
Cbilianism,  and  the  personal  reign  of  Christ,  on 
which  account  he  prayed  not  for  the  king,  or 
any  authority ;  but  made  an  end  with  the  nana! 
confidence  of  his  party.  His  quarters  were 
disposed  of  by  his  majesty's  orders,  and  his 
bead  set  upon  a  pole  at  Whitechapel,  near  the 
place  of  ms  meeting,  for  an  example  to  bis 

*  Lord  Clarendon  represents  die  govern- 
ment of  Cromwell  as  cruel  and  blood-thirsty, 
yet  it  may  be  Questioned  whether  all  the  per- 
»ns  executed  for  Treason  in  the  whole  of  his 
reittn,  were  more  in  number  than  those  who 
vtre  executed  for  this  single  mad  plot. 


ley  are  there  alive.)  And  Venner  oouid  not 
deny  be  was  Guilty  of  the  late  rising,  bat  vet, 
forsooth,  of  rneasoe,  mteodiag  not  to  levy  war 
•gainst  the  king  (as  if  to  murder  both  king  and 
subject  were  no  treason,  and  to  destroy  their 
own  and  ^11  Christian  monarebs  by  open  force, 
were  no  levying  war  against  the  king.)  After- 
wards he  confessed,  be  was  partly  Guilty,  and 
partly  not:  But  being  pressed  by  the  Court  to 
pre  his  positive  answer,  whether  be  was  Guilty 
in  manner  .and  form  of  the  Indictment,  be  an- 
swered, Not  Guilty,  and  at  last  submitted  to  a 
trial  by  God  and  the  country. 

The  nest  was  Roger  Hodgkin,  who  said, ' 
He  bad  not  heard  the  indictment ;  whereupon 
the  Court  caused  it  to  be  read  a  second  time, 
and  being  asked  Guilty  or  Not  Guilty,  he  an- 
swered, I  am  Guilty  of  no  Treason,  Not  Guilty ; 
and  said,  he  would  be  tried  by  the  Jaws  of  God, 
whereupon  the  Court  told  him,  if  he  would  not 
plead,  he  must  be  recorded  as  a  Mute. 

Leonard  Gowler  readily  answered,  Not 
Guilty,  and  that  he  would  be  tried  by  the  lews 
of  God  and  the  country. 

Jonas  Allen  said,  He  had  confessed  before, 
but  if  he  most,  he  would  say,  Not  Guilty,  and 
that  he  would  be  tried  by  the  laws  of  God,  but 
after  said  by  God  and  the  country. 

John  Pym  said,  he  was  Not  Guilty,  and 
that  he  would  be  tried  by  God  and  the  country. 

William  Oxman  answered,  Not  Guilty,  and 
that  he  would  be  tried  by  the  laws  of  God  and 
holy  men ;  but  being  informed  that  that  was  no 
legal  answer,  he  said,  by  God  and  the  country. 

Giles  Pritcliard  said,  he  disowned1  the 
manner  and  form  ;  that  he  was  Not  Guilty, 
and  would  be  tried  by  the  Lord  of  Hosts  (and 
so  he  is  sure  to  be)  but  being  pressed  to  give 
his  aaswer,  he  said,  by  God  and  the  country. 

The  rest,  vis.  William  Ashton,  Stephen 
Fall,  John  Smith,  William  Corbet,  John  Dod, 
John  Aston,  Thomas  Harris,  John  Gardner, 
Robert  Brieriy,  Richard  Martin,  John  Patshal, 
and  Robert  Hopkins  having  heard  what  others 
had  done,  did  not  pot  the  Court  to  much  trou- 
ble, but  answered  severally,  Not  Guilty,  and 
that  they  would  be  tried  by  God  and  the  coun- 
try ;  so  did  John  Wells,  who  confessed  he  was 
Guilty  of  many  sins  before  the  Lord,  and  that 
he  would  be  tried  by  God  and  the  country. 

Roger  Hodgkin,  who  before,  as  we  toM 
you,  had  shewn  so  much  obstinacy,  was  now 
again  asked,  Whether  Guilty  or  Not  Guilty, 
and  how  be  would  be  tried  ?  whereupon  he  fol- 
lowed the  examples  of  his  brethren,  and  an- 
swered in  form  accordingly. 

The  Jury  was  now  called,  and  the  pri- 
soners informed  by  the  Court  of  the  right  they 
had  as  Englishmen,  to  challenge  each  of  them 
55  Jurors  without  giving  reason,  and  more  if 
they  shewed  cause :  But  they  saw  so  little  ex- 
ception in  the  looks  of  the  Jurors,  that  tbey  ex- 
cepted against  none  of  them. 

The  Jury  sworn,  the  witnesses  were  pro- 
duced, who  made  it  appear,  That  at  the  Meet- 
ing-house in  Swan-alley  in  Coleman-street, 
Venner,  Tumey,  and  Crsgg  (which  two  latter 
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were  slain  in  this  rebellion)  did  several  times 
persuade  their  congregation  to  take  up  arras 
for  king  Jesus,  against  the  powers  of  the  earth, 
(which  were  the  king,  the  duke  of  York,  and 
the  general).    That  they  were  to  kill  all  that 

•  .opposed  them,  that  they  had  been  praying  and 
preachiug,  but  not  acting  for  God.  That  divers 
armed  themselves  at  the  Meeting-house  in 
Coleman-street,  with  musquets,  blunderbusses, 
pistols,  back,  breast,  and  head-piece,  with  pow- 
der and  bullet,  and  other  warlike  weapons  : 
That  in  the  streets  they  cried  out  against  the 
king,  and  said,  they  would  fetch  out  the  Lord 
Mayor  of  London  :  That  Venner  and  Pritchard 
were  the  chief  that  led  them  in  their  engage- 
ment. That  on  Sunday,  Jaa.  6,  they  went  to 
St.  Paul's,  where  tbev  broke  open  a  door,  but 
not  thinking  it  a  place  of  safety  they  went 
thence.  Tout  they  fled  to  St.  John's  Wood, 
where  they  reported  they  had  made  an  uproar 
in  London,  and  came  thither  for  safety,  That 
thence  tbey  went  to  Cane  Wood,  That  on 
Wednesday,  Jao.  9;  Venner  was  at  the  bead  of 
a  party  in  Wood-street,  with  an  halbert  in  his 
band,  wherewith  he  struck  and  (with  the  Test 
of  the  company)  killed  three  men  there,  That 
Venner  went  with  a  party  to  the  Cpmpter-gate, 
and  demanded  of  them  to  turn  out  the  prisoners 
or  else  tbey  were  dead  men;  That. Corbet  be- 
1113  apprehended  confessed  he  was  with  them, 
That  Elston,  being  taken  by  the  constable,  had 
in  his  pocket  a  pistol  loaded  with  a  steel  slug, 
and  confessed  he  had  been  in  Wood-street ; 
That  Gardner  said,  he  had  been  at  the  killing 
of  three  men  in  Wood-street ;  That  Venner, 
Hodgkin,  Gowler,  Allen,  Pym,  Oxman,  Ash- 
ton,  Pritchard,  Hall,  Smith,  Corbet,  Dod,  El- 
ston, Harris  and  Gardner,  were  all  in  arms, 
and  that  Brierly  went  with  them  to  Cane- 
Wood,  and  was  taken  with  several  bullets 
.about  him  on  Wednesday  morning  coming 
home.  The  evidence  against  Martin,  Hopkins, 
.  and  Wells  was  not  so  foil ;  and  against  Pat- 
shal,  only  one  witness,  That  he  went  with  them 
in  arms  from  Coleman-street,  but  was  taken 
that  night  without  arms. 

That  Evidence  being  heard,  the  Court  asked 
the  prisoners  at  the  bar,  what  they  had  to  say 
for  themselves :  Venner  confessed  himself  in 
the  insurrection,  but  said,  He  did  not  lead 
them,  and  when  the  witnesses  positively  swore 
it,  he  excused  it,  and  said,  it  was  not  be,  but 
Jesus  led  them ;  That  he  could  not  deny  but 
that  most  of  the  things  witnessed  against  him 
were  true,  yet  pleaded  that  he  could  not  com- 
mit Treason  because  the  king  was  not  vet 
crowned  :  But  being  told  by  the  Court  that 
every  Englishman  knows  the  king  never  dies, 
and  that  that  opinion  of  his  was  first  started  by 
Watson  the  Jesuit,  and  long  since  condemned, 
be  pressed  it  no  farther. 

Ilodgkin,  Gowler,  Allen,  Pym,  Oiman, 
Ashton,  Pritchard,  Fall,  Smith,  Corbet,  Dod, 

.  EJstoo,  Harris  and  Gardner,  seeing  the  Evi- 
dence so  clear  against  them,  confessed  that  tbey 
were  in  arms  in  the  insurrection.  Brierly  de- 
fied it,  and  said,  That  he.  was  called  up,  and 


went  with  them,  but'was  not  in  arms.  Martin 
and  Hopkins  denied  they  were  in  arms.  Pat- 
sbal  said,  he  was  taken  without  arms,  and  ought 
not  to  answer  against  himself. 

Wells  said,  that  Venner  called  him  out  in 
the  morning,  and  bid  him  take  arms  to  save 
his  throat  from  cutting,  that  be  was  suddenly 
surprised  in  his  spirit,  ond  went  along  wit£ 
them  with  his  sword  and  pistol  to  Wood* street, 
but  that  his  heart  was  not  with  them,  that 
with  the  first  opportunity  he 'flung  clown  bis 
arms  and  ran  away,  and  that  he  took  great 
shame  upon  him..  The  Lord  Chief  Justice 
Foster  asked  him,  Whether  be  took  .shame  upon 
htm  for  engaging  with  rebels,  or  for  running 
away  r  He  said,  it  was  because  he  had  gone  so 
far  with  them. 

This  is  the  substance  of  all  the  prisoners  an- 
swered for  themselves :  which  <\ont,  the  Lord 
Chief  Justice  Foster  gave  his  directions  to  tlie 
jury,  telling  them  of  the  natural  allegiance  due 
to  our  sovereign  lord  the  king,  Thttt  uo  war 
could  be  raised  without  the  king's  commission 
and  consent,  and  that  any  war  without  such 
commission  was  against  the  king,  That  to  prove 
treason  there  must  be  two  witnesses  (without 
the  parties  confession)  with  many  other  mate- 
rial particulars  necessary  for  the  jury's  infor- 
mation in  this  case,  which  his  lordship  then  de- 
livered, wherewith  the  jury  at  going  forth  seem- 
ed highly  satisfied.  After  which  the  Court  ad- 
journed "till  three  o'clock  that  afternoon. 

When  the  Court  returned,  the  jury  brought 
in  their  verdict,  whereby  tbey  found  Thomas 
Venner,  Roger  Hodgkins,  Leonard  Gowler, 
Jonas  Allen,  John  Pym,  William  Oxmen,  Wil- 
liam Asbton,  Giles  Pritchard,  Stephen  Fall, 
John  Smith,  William  Corbet,  John  Dod,  John 
Elston,  Thomas  Harris,  John  Gardner,  and 
Robert  Brierly,  guilty  of  the  matters  charged 
against  tbeni  in  the  indictment ;  and  acquitted 
Richard  Martin,  Johu  Patshol,  Robert  Hop- 
kins, and  John  Wells. 

Whereupon  Pym  said,  he  was  sorry  for  what 
he  had  done.  Smith  desired  the  mercy  of  the 
Bench.  Corbet  said,  be  knew  not  what  he  did, 
and  begged  the  mercy  of  the  Bench.  And 
Brierly  prayed  that  God  would  put  it  ioto  the 
king's  heart  to  pardon  him. 

But  no  cause  being  shewn  by  the  prisoners 
why  sentence  should  not  be  given  against  them, 
the  Lord  Chief  Justice  Foster  made  an  excel- 
lent short  material  speech  to  let  them  see  their 
condition,  how  highly  they  had  offended  God, 
their  king,  and  country;  what  a  vast  measure 
of  pride  for  so  few  to  attempt  to  destroy  so 
many ;  and  how  ungratefully  to  so  merciful  a 
king  that  had  granted  them  so  much  liberty ; 
particularly  telling  Venner,  that  he  was.  not 
only  an  actor  in  so  wicked  a  design,  but  a 
seducer  of  those  silly  men  whose  blood  would 
lie  upon  him :  After  which  (and  divers  other 
seasonable  passages)  his  lordship  pronounced 
sentence  upon  as  many  as  the  jury  had  brought 
in  Guilty,  to  be  drawn,  hanged,  and  quartered, 
&c 

Yet  bis  majesty  bath  been  graciously  pieasee* 
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to  pardon  pert  of  the  sentence ;  for  only  two 
were  ordered  to  be  quartered  (which  were  Ven- 
neraod  Hodgkin)  who  accordingly  were  exe- 
cuted before  their  meeting- house. in  Coleman- 
street  thisAy,  Jan.  9,  (it  it  the  very  day,  1648, 
rbftt  the  worthy  Lord  Mayo?  sir  Richard 
Brown  (whom  these  rebels  would  now  have 
Murdered)  was  sent  prisoner  for  his  loyalty  to 
Windsor  castle)  the  rest  are  to  be  banged  only 
and  beheaded,  whereof  two  (viz.  Oxman  and 
Pntchard)  were  so  executed  at  Wood-street 
end  the  same  day.  Others  must  suffer,  some 
before  the  Old  Exchange,  some  in  Redcross 
tnd  in  Whitecross*  streets,  and  other  places  in 
the  City  of  London.  Two  (vis.  Pym.  and 
Brierly)  are  for  some  time  reprieved.'*  Somen' 
Tracts. 


The  following  is  Burnet's  Account  of  Ven- 
fter's  Tumult  and  its  consequences  .* 

"The  king  had  not  been  many  days  at 
Whitehall,  when  one  Vernier,  a  violent  fifth  mo- 
narchy man,  who  thought  it  was  not  enough 
to  believe  that  Christ  was  to  reign  on  earth, 

*  The  wild  conduct  of  these  crazy  people 
stems  to  have  given  occasion  to  real  or  pre- 
tended apprehensions  of  alarming  and  exten- 
sive conspiracies.  On  Nov.  «|,  1661,  the 
Lords  received  a  Message  from  the  Commons 
by  Mr.  Secretary  Morrice  to  let  them  kuow, 
"  That  the  House  of  Commons  have  intelli- 
geace  that  divers  male-contents,  fanatics, 
cashiered  and  disbanded  officers  and  soldiers, 
and  others,  have  some  design  amongst  them 
tending  to  the  breach  of  the  peace  of  this 
kingdom ;  therefore  they  desire  their  lordships 
•ouldjoin  with  them,  to  move  his  majesty  that 
he  would  please  to  issue  out  a  Proclamation, 
that  all  suspicious  and  loose  persons  may  be 
forthwith  sent  out  of  these  towns  of  London 
*nd  Westminster,  and  the  liberties  thereof,  for 
wetime."  And  on  the  19th  of  December, 
The  Lord  Chancellor  acquainted  the  Lords, 
"That  he  had  a  Message  to  deliver  from  the 
k»ng;  which  was,  to  let  them  know,  that  be- 
sides the  apprehensions  ana"  fears  that  are  ge- 
nerally abroad,  bis  majesty  hath  received 
Letters  from  several  parts  of  the  kingdom,  and 
•ho  by  intercepted  letters  it  does  appear,  that 
divers  discontented  persons  are  endeavouring 
to  raise  new  troubles,  to  the  disturbance  of  the 
peace  of  the  kingdom,  as  in  many  particulars 
was  instanced  :  which  matter  being  of  So  great 
consequence,  his  majesty's  desire  is,  That  the 
House  of  Common?  may'  he  made  acquainted 
*ith  it,  that  so  his  majesty  may  receive  the  ad- 
vice «nd  counsel  of  both  houses  of  parliament, 
*tat  is  fit  to  be  done  herein  ;  and  to  think  of 
*.>rne  proper  remedy  to  secure  the  peace  of  the 
kingdom."— Upon  this,  a  joint  Committee  of 
fwth  Houses  was  appointed  to  sit,  notwithstand- 
ing die  usual  recess  at  Christinas,  in  order  to 
make  discoveries,  and  prepare  a  Report  against 
the  nest  meeting ;  the  substance  af  which,  as 
delivered  by  the  Lord  Chancellor  Clarendon, 
vox.  VI. 


and  to  put  the  saints  in  the  possession  of  the 
kingdom,  (an  opinion  that  they  were  all  un- 
speakably fond  of,)  but  added  to  this,  that  the 
saints  were  to  take  the  kingdom  themselves. 
He  gathered  some  of  the  most  furious  of  the 
party  to  a  meeting  in  Coleman  Street.    There 


was  as  follows:—"  That  there  was  found  with 
Salmon  a  list  of  160  officers  of  the  late  army  s 
that  it  was  further  discovered  that  there  should 
have  been  a  meeting  in  London  about  the  10th 
of  December,  and  that  they  intended  about  the 
end  of  January  to  have  made  sure  of  Shrews-* 
bury,  Coventry,  and  Bristol,  and  that  they 
should  rise  in  several  parts  at  once:  that 
where  they  were  prevalent  they  should  begin 
with  assassination,  which  moved  one  of  them 
to  relate, '  That  some  of  the  late  king's  judge* 
were  entertained  in  France,  Holland  and  Ger- 
many, and  held  constant  correspondence  with 
those,  and  were  fomented  by  some  foreign 
princes/  That  many  arms  were  brought  in 
order  to  this  design,  and  that  they  bragged, 
'  If  they  once  got  footing,  they  should  not 
want  means  to  carry  on  their  work/  That 
they  were  discovered  by  one  of  their  party, 
and  bis  relation  confirmed  by  such  intelligence 
from  abroad,  as  never  failed/'  He  further  told 
them, "  That  at  Huntington  many  there  met 
under  the  name  of  Quakers,  that  were  not  so, 
and  rode  there  in  multitudes  by  night,  to  the 
great  terror  of  his  majesty's  good  subjects. 
That  it  might  be  wondered  at  that  some  pro* 
^pO&als  were  not  made  to  remedy  this  impend* 
ine  evil :  hut  the  king  had  advised  with  the 
duke  of  Albemarle,  now  present  at  this  com- 
mittee, and  has  put  two  troops  into  Shrewsbury, 
and  as  many  into  Coventry  ;  who  by  the  way, 
have  broken  a  great  knot  of  thieves,  and  taken 
90.  That  a  rumour  was  spread,  that  the  ap- 
pointing of  this  committee  was  only  a  pint  to 
govern  by  an  army ;  but  the  committee  was 
very  sensible  of  the  real  danger,  and  hoped  the 
Uouses  would  be  so  too ;  and  that  since  alL 
their  adversaries  were  united  to  destroy ^hem, 
so  they  should  unite  to  preserve  themselves.'* 
[See  4  Cobb.  Pari.  Hist.  224,  and  226.] 
Mr,  Hatsell  (3  Piecedents  34.)  observes,  That 
1  hough  the  lteport  as  eutered  on  the  Lords' 
Journals,  is  very  short,  there  is  in  Toland's  life 
of  Harriogton,  as  cited  in  the  Biog.  Britann. 
another  account  said  to  he  given  by  Lord 
Chancellor  Clarendon  at  the  joint  Committee 
of  Lords  and  Commons  :  It  is  as  follows : 
•  That  one  nnd  twenty  persons  were  the  chief 

*  managers  of  it;  that  they  met  in  Bow-street 
'  Covent  Garden,  in  St.  Mitrtin's-le-Grand,  «»t 
'  the  Mill-bank,  and  in  other  places;  end  that 
'  they  were  of  seven  different  parties  or  interests, 

*  as,  three  for  the  Common-wealth,  three  for 
1  the  Long  Parliament,  three  for  the  City,  three 
'  for  the  Purchasers,  three  for  the  Disbanded 

*  Army,  three  for  the  Independents,  and  three 
•fox  the  Fifth  Monarchy-Men,  That  their 
1  first  consideration  was  how  to  agree  on  the 
'  choice  of  Parliament-men  against  the  ensuing 
'  session ;  and  that  a  special  core  ought  to  be 
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they  concerted  the  day  and  Che  manner  of  their . 
vising  to  set  Christ  on  his  throne,  as  they  called 
k.  But  withal  they  meant  to  manage  the  go- 
vernment in  his  name ;  and  were  so  formal, 
that  they  had  prepared  standards  and  colours 
with  their  devices  on  them,  and  furnished  them- 
selves with  very  good  arms. '  But  when  the  day 

'  had  about  members  for  the  city  of  London, 'as 
'  a  precedent  for  the  rest  of  the  kingdom  to 
*•  follow,  whereupon  they  nominated  the  four 
«  members  after  chosen,  and  then  sitting  in  par- 

*  li anient,  but  three  of  these  being  then  pre- 
'  sent  stood  up  and  cleared  themselves  of  this 
f  aspersion.  Their  next  care  was  to  frame  u  Pe- 
4  tition  to  the  parliament  for  a  preaching  minis- 
«  try,   and  liberty  of  conscience.    Then   they 

*  were  to  divide  and  subdivide  tjiem  selves  into 
<  several    councils    and  committees,    for  the 

*  better  carrying  on  their  business  by  them- 

*  selves  or  their  agents  and  accomplices  all 
'  over  the  kingdom.  In  these  meetings  Har- 
f  riogton  was  said  to  be  often  in  the  chair : 

*  that  they  bad  taken  an  oath  of  secrecy,  and 

*  concerted  measures  for  levying  men  and  roo- 
4  ney.'  The  Chancellor  added,  that  though  he 
had  certain  information  of  the  times  and  places 
of  their  meetings,  and  particularly  these  of 
Harrington  and  Wildman,  they  were  neverthe- 
less so  fixed  in  their  nefarious  design,  that  none 
of  those  they  hud  taken  would  confess  any  tiling, 
not  so  much  as  that  they  had  seen  or  spoken 
to    one    another   at  these    times   or   places: 

.  which  obstinacy  he  thought  must  needs  piocecd 
from  a  faithfulness  to  their  oath. 

Toland  tells  us,  that  upon  Harrington's  im- 
prisonment one  of  his  sisters  threw  herself  at 
the  king's  feet,  and  pressed  that  her  brother 
might  be  examined  before  his  majesty  or  be 
brought  to  a  speedy  trial,  and  that  shortly 
afterwards,  lord  Lauderdale,  s»r  George  Car- 
teret and  sir  Edward  Walker  were  sent  to  the 
Tower  to  question  him,  and  that  he  found 
means  to  transmit  to  his  sisters  a  copy  of  his 
Examination;  which  Tolatid  publishes  as  fol- 
lows : 

The  ExAMiKATibN  of  James  Harrington, 
x  taken   in   the  Tower  of  Loudon,  by  the 
Earl  of  Lauderdale,  sir  George  Carteret, 
and  sir  Edward  Walker. 

Lord  Lauderdale.  Sir,  I  have  heretofore 
accounted  it  an  honour  to  be  your  kinsman, 
but  am  now  sorry  to  see  yon  upon  this  occa- 
sion ;  very  sorry,  I  assure  you. 

Harrington.  My  lord,  seeing  this  is  oo  oc- 
casion, I  am  glad  to  see  you  upon  this  occasion 
• — When  he  had  said  this,  the  Commissioners  sat 
down,  end  Mr.  Harrington  standing  before 
them,  the  Earl  began  in  the  following  manner. 
-  X.  Sir,  the  king  thinks  it  strange  that 
you,  who  have  so  eminently  appeared  in  prin- 
ciples contrary  to  his  majesty's  government, 
-aud  the  laws  of  this  nation,  should  ever  since 
he  came  over  live  so  quiet  aud  unmolested, 
and  yet  should  be  so  ungrateful.  Were  you 
disturbed?    Were  you  so  much  as  affronted, 


came,  there  was  hut  a  small  appearance,  not 
exceeding  twenty.  However  they  resolved  to  - 
venture  nut  into  the  streets  and  cry  out,  No 
king  but  Christ.  Some  of  them  seemed  per- 
suaded that  Christ  would  come  down  and  head 
them.  They  scoured  the  streets  before  thern, 
and  made  a  great  progress.    Some  were  afraid 


that  you  should  enter  into  such  desperate 
practices? 

If.  My  lord,  when  I  know  why  this  is  said 
I  shall  know  what  to  say. 

X.  Well  then,  without  any  longer  preamble, 
will  yon  answer  me  ingenuously,  and  as  you  are 
a  gentleman,  to  what  Fhave  to  propose. 

H.  My  lord,  1  value  the  asseveration,  c  as 
I  am  a  gentleman,'  as  high  as  any  man  ;  but 
think  it  an  asseveration  too  low  upon  this  oc- 
casion ;  wherefore,  with  your  leave,  I  shall 
make  use  of  some  greater  asseveration. 

L.  For  that  do  as  you  see  good :  Do  you 
know  Mr.  Wildman  ? 

H.  My  lord,  I  have  some  acquaintance 
with  him. 

L.    When  did  you  see  him? 

H.  My  lord,  he  and  I  have  not  been  in  one 
hout>e  together  these  two  years. 

L.    Will  you  say  so  ? 

H.    Yes,  my  lord. 

X.     Where  did  you  see  him  last? 

H.  About  a  year  ago  I  met  him  in  a  street 
that  goes  to  Drury  Lane. 

X.    Did  you  go  into  no  bouse? 

H.    No,  my  lord. 

Sir  George.  Carteret.    Thai's  strange  ! 

X.  Come,  this  will  do  you  no  good :  Had 
not  yon,  in  March  last,  meetings  with  him  in 
Bow-street,  in  Covent  -Garden?  where  there 
were  about  twenty  more  of  you,  where  you 
made  a  speech  about  half  an  hour  long,  that 
they  should  lay  by  distinguishing  names,  and 
betake  themselves  togetlier  into'  one  work, 
which  was  to  dissolve  this  parliament  and  bring 
in  a  new  one,  or  the  old  one  again.  Was  not 
this  meeting  adjourned  from  thence  to  the 
Mill-bank  ?     Were  not  you  there  also? 

H.  My  lord,  you  may  think,  if  these  things 
be  true,  I  have  no  refuge,  but  to  the  mercy  of 
God,  and  of  the  king. 

X.    True. 

H.  Well  then,  my  lord,  solemnly  and  de- 
liberately, with  my  eyes  to  Heaven,  I  renounce 
the  mercy  of  God  and  the  king,  if  any  of  this 
be  true,  or  if  ever  I  thought  or  heard  of  this  till 
now  that  you  tell  it  me. 

Sir  G.  Carteret.    This  is  strange  1 

X.    Do  you  know  Barebooes  ? 

H.    Yes,  my  lord. 

X.     When  did  you  see  him  ? 

H.  I  think  that  I  have  called  at  his  house 
or  shop  thrice  in  my  life.  ^ 

L.  Had  you  never  any  meetings  with  bin* 
since  the  king  came  over  ? 

H.    No,  my  lord. 

Sir  G.  Carteret.    Tins  is  strange ! 

X.     Do  you  know  Mr.  Ncvile? 

if.    Very  well,  my  lujd. 
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tod  all  were- amazed  at  this  piece  of  extrava- 
gance. They  kilied  a  great  many,  but  were  at 
last  mastered  by  numbers ;  and  were  all  either 
killed  or  taken  and  executed.  Upon  this  some 
troops  of  guards  were  raised.  And  there  was 
a  great  talk  of  a  design,  as  soon  as  the  army 

JL    When  did  you  see  him  ?  * 

If.  My  lord,  I  seldom  used  to  visit  him; 
but  when  be  was  in  town,  he  used  to  see  me  at 
my  house  every  evening,  as  duly  almost  as  the 
day  went  over  his  bead. 

L,  Were  you  not  with,  him  at  some  public 
meetings  ? 

Hm  My  lord,  the  publickest  meeting  I  have 
been  with  him  at,  was  at  dinner  at  his  own 
lodging,  where  I  met  sir  Bernard  Gascoigne, 
and,  I  think  col.  Legge. 

Sir  Edward  Walker.    They  were  good  safe 
company. 
£.    What  time  was  it  ? 
If.    In  venison  time,  I  am  sure,  for  we  had 
a  good  venison  pasty. 
L.    Do  you  know  one  Portman  ? 
If.    No,  my  lord,  I  never  heard  of  his  name 
before. 
Sir  G.  Carteret.    This  is  strange ! 
L.    Come,  deal  ingenuously ;  you  had  better 
confess  the  things?  % 

H.  My  lord,  yau  do  not  look  upon  me ; 
(for  I  saw  he  did  not  firmly)  I  pray  look  upon 
me.  Do  you  not  know  an  innocent  race 
from  a  guilty  one  ?  Come,  you  do,  my  lord ; 
every  one  does.  My  Lords,  you  are  great  men ; 
you  come  from  the  king;  you  are  the  mes- 
sengers of  death. 

L.  Is  that  a  small  matter  ?  (at  which  bis 
lordship  gave  a  shrog.) 

H.  If  I  be  a  malefactor,  I  am  no  old  ma- 
lefactor :  why  am  not  I  pale  ?  why  do  not  I 
tremble?  why  does  not  my  tongue  falter?  why 
have  you  not  taken  me  tripping  ?  My  lord, 
these  are  unavoidable  symptoms  of  guilt.  Do 
you  fiod  any  such  thing  in  me  ? 

L.    No,  (which  he  spoke  with  a  kind  of 
amazement,)  and  then  added,  I  have  said  all 
taut  I  think  I  have  to  say. 
H.    My  lord,  but  I  have  not. 
L.    Come,  then. 

if.  This  plainly  is  a  practice,  a  wicked 
practice,  a  practice  for  innocent  blood ;  and 
as  weak  a  one  as  irfs  wicked.  Ah,  my  lord,  if 
you  had  taken  half  the  pains  to  examine  the 
guilty,  that  you  have, done  to  examine  the  in- 
nocent, you  had  found  it ;  it  could  not  have 
escaped  you.  Now,  my  lord,  consider  if  this 
be  a  practice,  what  kind  of  persons  you  are 
that  are  thus  wr  made  instrumental  in  the 
hands  of  wicked  men.  Nay,  whither  will 
wickedness  go  ?  Is  not  the  kiog's  authority 
(which  should  be  sacred)  made  instrumental  ? 
My  lord,  for  your  own  sake,  the  king's  sake, 
for  the  Lord's  sake,  let  such  villainies  be  found 
out  and  punished. — At  this,  lord  Lauderdale 
appearing  to  be  somewhat  out  of  countenance, 
ro*«  up,  and  fumbling  with  bis  hand  upon  the 
Ubl^iaid:  . 


was  disbanded,  to  raise  a  force  that  should  be 
so  chosen,  and  modelled,  that  the  king  might 
depend  upon  it ;  and  that  it  should  be  so  con* 
siderable,  that  there  might  be  no  reason  to  ap- 

Srehend  new  tumults  any  more.    The  earl  of 
outhampton  looked  on  a  while :  Aad  when  he 


X.  Why,,  if  it  be  as  you  say,  they  deserve 
punishment  enough ;  but  otherwise,  look,  it  will 
come  severely  upon  you. 

H.  My  lord,  I  accepted  of  that  condition 
before. 

X.    Come,  Mr.  Vice- Chamberlain,  it  is  late. 

H.  My  lord,  now  if  1  might  I  could  answer 
the  preamble. 

JL    Come,  say  -.,  so  he  sat  down  again. 

H.  My  lord,  in  the  preamble  you  charge 
me  with  being  eminent  in  principles  contrary 
to  the  king's  government,  and  the  laws  of  this 
nation.  Some,  my  lord,  have  aggravated  thisj 
saying,  that  "  I  being  a  private  man,  have 
been  so  mad  as  to  meddle  with  politics  :  what 
had  a  private  man  to  do  with  government  ?" 
My  lord,  there  is  not  <any  public  man,  nor  any 
magistrate,  that  has  written  in  the  politics 
worth  a  button.  All  they  that  have  been  ex- 
cellent in  this  way,  have  been  private  men,  as 
private  men,  my  lord,  as  myself.  There  is 
Plato,  there  is  Aristotle,  there  is  Livy,  there  is 
Machiavel.  My  lord,  I  can  sum  up  Aristotle's 
Politics  in  a  very  few  words :  be  says,  There 
is  the  barbarous  monarch y,  (such  a  one  where 
the  people  have  no  votes  in  makiog  the  laws ;) 
he  says,  There  is  the  heroic  monarchy,  (such  a 
one  where  the  people  have  their  votes  in  mak- 
ing the  laws ;)  and  then  he  says,  There  is  De- 
mocracy ;  and  affirms,  that  a  man  cannot  be 
said  to  have  liberty,  but  in  a  Democracy  only. 

Lord  Lauderdale,  who  had  hitherto  been 
very  attentive,  at  this  shewed  some  impatience. 

H.  I  say,  Aristotle  says  so,  I  have  not  said 
so  much.  And  under  what  prince  was  it  ? 
Was  it  not  under  Alexander,  the  greatest  prince 
then  in  the  world?  I  beseech  you,  my  lord,  did 
Alexander  hang  up  Aristotle?  Did  he  molest 
him  ?  Livy,  for  a  commonwealth,  is  one  of  the 
fullest  authors;  did  not  he  write  under  Au- 
gustus Caesar?  Did  Cssar  hang  up  Livy  ?  Did 
he  molest  him  ?  Machiavel,  what  a  common- 
weal thsman  was  he?  but  he  wrote  under  the 
Medici,  when  there  were  princes'  inr  Florence; 
did  they  hang  up  Machiavel,  or  did  they  mo- 
lest him  ?  I  have  done  no  otherwise  than  as 
the  greatest  politicians :  the  king  will  do  no 
otherwise  than  as  the  greatest  princes.  But, 
my  lord,  these  authors  had  not  thnt  to  say  for 
themselves  that  I  have,  I  did  not  write  under  a 
prince ;  I  wrote  under  a  Usurper,  Oliver.  He 
having  started  up  into  the  throne,  his  officers 
(as  pretending  to  be  for  a  Commonwealth) 
kept  a  murmuring,  at  which  he  told  them, 
that  he  knew  not  what  they  meant,  nor 
themselves;  but  let  any  of  them  shew  him 
what  they  meant  by  a  Commonwealth,  (or  that 
there  was  any  such  thing)  they  should  see  that 
be  sought  not  himself:  the  Lord  knew  he 
sought  not  himself,  but  to  moke  good   the 
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saw  bow  this  design  seemed  to  be  entertained 
mud  magnified,  he  entered  into  a  very  free  ex- 
postulation with  the  earl  of  Clarendon  about  it. 
He  said,  they  had  felt  the  effects  of  a  military 
government,  though  sober  and  religious,  in 
Cromwell's  army:  lie  believed  vicious  and  dis- 
solute troops  would  be  much  worse :  The  king 
-would  grow  fond  of  them:  And  they  would 
quickly  become  insolent  and  ungovernable  s 
And  then  -such  men  as  be  was  must  be  only  in- 


Cause.  Upon  this  some  sober  men  came  to 
me,  and  told  me,  if  any  man  in  England  could 
shew  what  a  Commonwealth  was,  it  was  my- 
self.- Upon  this  persuasion  I  wrote ;  and  after 
I  had  written,  Oliver  never  answered  his  offi- 
cers as  be  had  done  before,  therefore  I  wrote 
not  against  the  king's  government.  And  for 
*he  lew,  if  the  law  could  have  punished  me, 
Oliver  had  done  it;  therefore  ray  writing  was 
not  obnoxious  to  the  law.  After  Oliver,  the 
Parliament  said  they  were  a  Commonwealth  ; 
I  said  they  were  not,  and  proved  it :  insomuch 
that  the  Parliament  accounted  me  a  Cavalier, 
and  one  that  had  no  other  design  in  my  writ- 
ing, than  to  bring  in  the  king;  and  now 
the  king,  first  of  auy  man,  makes  me  a  Round- 
head. 

L.  These  things  are  out  of  doors ;  if  you  be 
no  plotter,  the  king  does  uot  reflect  upon  your 
"writings. 

Upon  this  the  Commissioners  rose  up,  and 
if  eot  out ;  but  when  lord  Lauderdale  was  at 
the  head  of  the  stairs,  I  said  to  him,  Mv  lord, 
there  is  one  thinu  more,  you  tax  me  with  in- 
gratitude to  the  king,  who  had  suffered  me  to 
live  undisturbed  :  truly,  my  lord,  bad  I  been 
taken  right  by  the  king,  it  hud.  (by  this  exam- 
ple already  given)  been  no  more  than  my  due. 
But  I  know  well  enough  I  have  been  mistaken 
by \ the  king;  the  king  therefore  taking  me  for 
fc  no  friend,  and  yet  using  roe  not  as  an  enemy, 
is  such  a  thing  *s  I  have  mentioned  to  all  I 
nave  conversed  with,  as  a  high  character  of  in- 
genuity and  honour  in  the  king's  nature. 

X.  1  am  glad  you  have  liad  a  sense  of  it ; 
and  so  he  went  down. 

if.  My  lord,  it  is  my  duty  to  wait  on  you 
no  father* 


struments  to  serve  their  ends.  He  said,  be 
would  not  look  on,  and  see  the  ruin  of  bis 
country  begun,  and  be  silent ;  a  white  staff 
should  not  bribe  him.  The  earl  of  Clarendon  was 
persuaded  he  was  in  the  right,  and  promised 
he  would  divert  the  king  from  any  other  force 
than  what  might  be  decent  to  make  a  shew 
winl,  aud  what  might  serve  to  disperse  unruly 
multitudes.  The  earl  of  Sonthainp ton  said,  if 
it  went  no  farther  he  could  hear  it ;  but  it  would 
not  be  easy  to  fix  such  a  number,**  would  please 
onr  princes  and  not  give  jealousy.  The  earl  of 
Clarendon  persuaded  the  king,  that  it  was  ne- 
cessary for  him  to  carry  himself  with  great 
caution,  till  the  old  army  should  be  disbanded : 
For,  if  an  ill  humour  got  among  them,  tbej 
knew  both  their  courage  and  their  principles, 
which  the  present  times  had  for  a  while  a  little 
suppressed  :  Yet  upon  any  just  jealousy  there 
might  be  great  cause  to  fear  new,  and  mors  vio- 
lent disorders.  By  these  means  the  king  was 
so  wrought  on,  that  there  was  no  great  occa- 
sion given  for  jealousy.  The  army  was  to  be 
disbanded,  but  in  such  a  manner,  with  so  much 
respect,  and  so  exact  an  account  of  arrears 
and  such  gratuities,  that  it  looked  rather  to  be 
the  dismissing  them  to  the  next  opportunity, 
and  a  reserving  them  till  there  should  be  occa- 
sion for  their  service,  than  a  breaking  of  them. 
They  were  certainly  the  bravest,  the  best  dis- 
ciplined, and  the  soberest  army  that  had  been 
known  in  these  latter  ages :  Every  soldier  was 
able  to  do  the  functions  of  an  officer.  The  court 
was  at  great  quiet,  when  they  got  rid  of  such 
a  burden,  as  lay  on  them  from  the  fear  of  such 
a  body  of  men.  The  guards,  and  the  new 
troops  that  were  raised,  were  made  up  of  such 
of  the  army  as  Monk  recommended,  and  answer* 
ed  for.  And  with  that  his  great  interest  at 
court  came  to  a  stand.  He  was  little  consider- 
ed afterwards."*— See,  too,  1  Macpherson,  IT, 
18,J9. 

*  Ralph,  vol.  1,  p.  53,  gives  a  curious  extract 
from  a  work  published  in  1681,  by  captain  Yar- 
ranton  (with  his  name  in  the  title  page)  to  de- 
monstrate, that  the  whole  accusation  against 
the  Presbyterians  for  being  engaged  in  this  al- 
ledged  Plot  of  1661,  was  a  forgery. 


210.  The  Trial  of  Sir  Henry  Vane,  knt.  at  the  KingVBench,  for 
High-Treason:  14  Charles  II.  a,  d.  I66i.  [Written  by 
Himself.] 


(The  points  of  law  determined  in  this  Cass  are 
thus  noticed  by  the  Reporters  of  the  time: 

*  Memorandum,  That  in  Trinity  term,  14  Car. 
£,  sir  Hen.  Vane  was  indicted  at  the  King's- 
Bench  for  compassing  the  death  of  king 
Charles* the  2nd,  and  intending  to  change  the 
kiogjy  government  of  this  nation  ;  sod  the 
overt-acts  which  were  laid,  were,  that  he  with 
divers  other  unknown  persons  did  meet  and 
consult  of  the  means  to  destroy  the  king  aad 
goveromsbt;  and  did  take  upon  him  jhe  go- 


vernment of  the  forces  of  this  nation  by  sea 
and  land,  and  appointed]  colonels,  captains, 
and  officers;  and  the  sooner  to  effect  his 
wicked  design,  did  actually  inithe  county  of 
Middlesex  raise  war.  And  upon  his  trial,  be 
justified  that  what  be  did  was  by  the  autho- 
rity of  parliament,  and  that  the  king  was 
then  out  of  possession  of  the  kingdom ;  snd 
the  parliament  was  then  the  only  power 
regnant;  and  therefore,  no  treason  coufl  be 
committed  against  the  king :  aud  he  objected. 
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that  a  levying  war  in  Surrey  coold  not  be 
given  in  evidence  to  a  jury  in  Middlesex ; 
and  he  desired  to  offer  a  BUI  of  Exception, 
became  these  things  were  over-ruled  by  the 
Court ;  and  in  this  case  jhese  points  were  re- 
solved of  by  the  Court. 

*  1.  That  by  the  death  of  king  Charles  the  1st, 
that  long  parliament  was  actually  deter* 
mined;  notwithstanding  the  acts  of  parlia- 
ment that  it  should  not  be  dissolved  but 
by  consent  of  both  Houses.  For  every 
parliament  is  called  to  consult  with  the 
person  of  the  king  who  calleth  it;  and 
therefore  upon  his  death  it  is  determined;  for 
they  can  no  longer  consult  with  him,  for 
which  end  they  were  called.  And  a  case 
was  cited  to  be  resolved,  that  where,  in  the 
IS  of  queen  Elht.  an  ace  of  parliament  was 
made,  that  a  Commission  of  Sewers  should 
continue  for  ten  years,  unless  the  same  be 
determined  or  repealed  hy  any  new  com- 
mission, or  by  supenedeot,  king  James  granted 
such  a  commission  and  died  within  that  time; 
adjudged,  that  the  commission  was  deter- 
mined ;  for  all  commission*  are  determined 
by  the  death  of  the  king  who  grants  them, 
and  this  point  of  the  actual  determination  of 
that  parliament  by  the  death  of  king  Charles 
the  1st,  was  before  that  time,  resolved  by  all 
the  judges  of  England,  as  my  lord  Bridgeman 
teld  me.  But  note,  there  were  no  special 
words  to  continue  the  parliament  upon  the 
king's  death.  % 

"  2.  It  was  resolved,  that  the  king  Charles  the 
Sod,  was  aVJacto  kept  out  of  the  exercise  of 
the  kingly  office  by  traitors  and  rebels;  yet 
he  was  king  both  de  facto  et  de  jure.  And 
all  the  acts  which  were  done  to  the  keeping 
him  out  were  high  treason,* 

*  Mr.  Bast  observes,  "  the  latter  part  of 
this  Resolution  fiunisbes  the  true  ground  of  the 
jadgment.  Sir  H.  Vane  was  actively  instru- 
.  mental  in  preventing  the  king  from  assuming 
his  authority.  Bo/ it  is  a  misapplication  of 
terras  to  say  that  that  prince  was  king  de  facto 
before  the  period  of  the  Restoration/'  To  be 
sore,  if  Charles  the  2nd  was  kin;  de  facto  dur- 
ing the  different  usurpations  which  intervened 
between  ms  miner's  death  and  his  own  Resto- 
ratien--wnise  he  was  n  wanderer,  a  beggar  and 
an  outcast— it  seems  idle  to  talk  of  any  distinc- 
tion between  n  king  defect*  and  a  king  dejure. 
Still,  however,  the  case  is  not  absolutely  clear, 
and  the  obscurity  has  aot  been  diminished  by 
a  practice  of  net  attending  to  the.  ptecise  force 
of  the  terms  of  tbestat.  llH.T.  c.  A.  which 


of  the 
nasfouowa 

*  The  king  our  sovereign  lord,  calling  to  his 
'  remembrance  the  duty  of  allegiance  of  his 
1  ssbjects  of  this  bis  realm,  and  that  they  by 
1  reason  of  the  same  see  bound  to  serve  their 
'  prince  and  sovereign  lord  for  the  time  being, 
4  m  on  wars,  for  she  defence  of  him,  and  the 
'laud,  against  every  rebellion,  power,  and 
'  night,  reared  against  him,  and  with  him  to 
senate  in  battle,  if 
7 


"  3.  It  was  resolved  that  the  very  consultation 
and  advising  together  of  the  means  to  destroy 
the  king  and  his  government,  was  an  overt 
act  to  prove  the  compassing  "of  the  king's 
death. 


so  require;  (2)  and  that  for  the  same  service, 
what  fortune  ever  fall  by  chance  in  the  same 
battle  against  the  mind  and  will  of  the  prince 
(as  in  this  land  some  time  passed  hath  been 
seen,)  that  it  is  not  reasonable,  but  against  all 
laws,  reason,  and  good  conscience,  that  the 
said  subjects  going  with  their  sovereign  lord 
in  wars,  attending  upon  him  in  his  person,  or 
being  in  other  places  by  his  commandment, 
within  this  land,  or  without,  any  thing  should 
lose  or  forfeit,  for  doing  their  true  duty  and 
service  of  allegiance.  (3)  It  he  therefore  or* 
dained,  enacted,  and  established  by  the  King 
our  sovereign  lord,  by  the  advice  and  assent 
of  the  Lords  spiritual  and  temporal,  and  the 
Commons,  in  this  present  parliament  assem* 
bled,  and  by  authority  of  tlie  same,  that  from 
henceforth  no  manner  of  person  or  persons, 
whatsoever  he  or  they  be,  that  attend  upon 
the  king  and  sovereign  lord  of  this  land  for 
the  time  being,  in  his  person,  and  do  him  true 
and  faithful  service  of  allegiance  in  the  same, 
or  be  in  other  places  by  his  commandment  iit 
his  wars,  withiu  this  land,  or  without,  that  foe 
the  said  deed  and  true  duty  of  allegiance,  he 
or  they  be  in  no  wise  convict  or  attaint  of 
High  Treason,  oe  of  other  offences  for  that 
cause,  by  act  of  parliament,*  or  otherwise  be 
any  process  of  law,  whereby  he,or  any  of  them, 
shall  lose  or  forfeit  life,  lands,  tenements, 
rents,  possessions,  hereditaments,  goods,  chat- 
tels, or  any  other  things  /but  to  be  for  that 
deed  and  service  utterly  discharged  of  any 
vexation,  trouble,  or  loss.  (4VAnd  if  any  act 
or  acts,  or  other  process  of  the  law  hereafter 
thereupon  for  the  same  happen  to  be  made, 
contrary  to  this  ordinance,  that  then  that  act 
or  acts,  or  other  processes  of  the  law,  whatsn* 
ever  they  shall  be,  stand,  and  be  utterly 
void.  (5)  Provided  alway,  that  no  person  oe 
persons  shall  take  any  benefit  or  advantage 
bv  this  act,  which  shall  hereafter  decline  from 
his  or  their  said  allegiance/ 

*  "  Acts  of  parliament  derogatory  from  the 

rer  of  subsequent  parliaments  bind  not. 
the  statute  11  Hen..  7.  c.  1.  which  directs, 
that  no  person  for  assisting  a  king  de  facto  shall 
be  attainted  of  Treason  by  act  of  parliament  or 
otherwise,  is  held  to  be  good  only  as  to  com* 
moo  prosecutions  for  High  Treason ;  but  win* 
not  restrain  or  clog  any  parliamentary  attainder. 
Because  the  legislature,  being  in  rmtb  the.  so- 
vereign power,  is  always  of  equal,  always  of  ah* 
solute  authority :  it  acknowledges  no  superior 
upon  earth,  which  the  prior  legislature  must 
have  been,  if  its  ordinances  could  bind  a  sub* 
sequent  parliament.  And  upon  the  same  prin- 
ciple Cicero,  in  his  letters  to  Atticus,  treats 
with  a  proper  contempt  these  restrain  ing  clauses, 
which  endeavour  to  tie  up  the  hands  of  sun* 
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1  4.  It  was  resolved  that  in  this  case,  the  trea- 
son laid  in  the  Indictment  being  the  compass- 
ing of  the  king's  death,  which  was  in  the 


"  From  hence,"  says  Hawkins,  PI.  Crown, 
"B.  i.  c.  17.  s.  14.  "  it  clearly  fallows,  that  one 
out  of  possession  is  so  far  from  having  any  right 
to  our  allegiance,  by  virtue  of  any  other  title 
which  he  may  set  np  against  the  king  in  being, 
that  we  are  bound  by  the  duty  of  our  allegiance 
to  resist  him."  Blackstone  (4  Com.  77.)  after 
shewing  the  illegitimacy  and  absurdity  of  this 
inference,  says, "  The  true  distinction  seems  to 
fe*,  that  the  statute  of  Henry  7th  does  by  no 
means  command  any  opposition  to  a  king  de 
jure;  but  exctues  the  obedience  paid  to  a  king 
dcjacto."  Now,  to  apply  the  statute  to  the 
case  of  Charles  the  2nd,  none  of  the  acts  which 
were  done  in  the  interval  between  the  death  of 
bis  father  and  his  own  restoration,  and  which 
werealledged  to  be  acts  of  treason  against  him, 
were  done  in  attendance  upon,  or  allegiance  to 
,  any  king  for  the  time  being,  &c.  It  seems, 
therefore,  to  be  very  clear,  that  none  of  the 

eeeding  legislatures.    '  When  you  repeal  the 

*  law  itself/  says  he,  '  you  at  the  same  time 
'  repeal  the  prohibitory  claase,  which,  guards 

*  against  such  repeal.  *' "  Blackst.  Comm.  In- 
troduction, vol.  i.  p.  90. 

The  citation  of  authorities  to  establish  this 
doctrine  might  appear  to  be  somewhat  like  the 
quotation  of  Seneca  or  Epictetus  to  prove  the 
certainty  of  death,  or  the  instability  of  fortune; 
for  tbe  maxim  '  Leges  posteriores  priores  con- 

*  trarias  atfrognnt'  is,  as  Blackstone  himself  has 
observed,  a  general  principle  of  universal  law. 
Some  allusions  to  this  doctrine  were  made  in 
tbe  Parliamentary  Debates,  which  took  place 
in  1792,  upon  a  bill  respecting  the  redemption 
of  the  National  Debt  (stat.  32  Geo.  3.  c.  55.) 
It  may  however  be  here  noticed,  that  there  is 
not  in  this  statute  any  attempt  to  derogate  from 
the  power  of  future  parliaments;  although 
some  of  the  argument*  employed  in  those  De- 
bates, seem  to  have  supposed  that  the  bill  con- 
tained matter  of  that  sort.  The  cases  which 
appear  to  give  room  for  the  most  weighty  argu- 
ments in  support  of  a  legal  derogation  from  the 
power  of  future  parliaments  are  these  two : 
1.  That  of  the  union  of  independent  legisla- 
tures upon  certain  fundamental  and  essential 
conditions.  2.  That  of  an  oath  prescribed, 
by  act  of  parliament,  to  be  taken  by  one  or 
more  of  tbe  branches  of  all  future  i^rliaments, 
to  preserve  and  maintain,  without  alteration, 
any  of  the  established  laws.  As  to  the  former 
of  these  cases,  see  Mr.  Justice  Blackstone's 
Note,  concerning  the  fundamental  and  essential 
conditions  of  the  Uoion  between  England  and 
Scotland,  (Iotrod.  to  the  Commentaries,  p.  98.) 
and  Bishop  Warburton's  Alliance  between 
Church  and  State,  as  referred  to  in  that  Note. 

*  '  Cum  lex  abrogatur,  illud  ipium  abroga- 
'tnr,  quo  boo  earn  abrogari  oporteat/  1.  3. 
ep,  23. 


county  of  Middlesex,  and  the  levying  war 
being  laid  only  as  one  of  the  overt  acts  to 
prove  tbe  compassing  of  the  king's  death, 

doers  of  those  acts  derived  a  title  to  impunity 
from  the  enacting  words  of  the  statute.  It  it 
asserted,  that  the  enactment  of  this  statute  it 
declaratory  of  the  common  law,  and  the 
preamble  of  the  statute  seems  to  prove  this  : 
(for  as  to  the  authorities  from  Edward  4's  time 
they  are  not  in  point  ;*  nor,  indeed,  would  any 

*  Of  these  the  chief  is  tbe  Case  of  sir  Ralph 
Grey,  4  Ed.  4,  cited  in  1  Hale's  Hist.  Pl.Cr.61, 
103.  from  the  Year-Book.  This  Case  is  thus 
related  by  Stow  in  his  Annals,  p.  417,  (and  an 
Abridgement  of  it  is  given  in  Selden's  Titles  of 
Honour). "  The  15th  of  May  1 464,king  Henry's 
power  being  at  Hexham,  the  lord-  Montacute 
with  a  power  came  thither,  and  inclosed  them 
round  about.  There  were  taken  and  slain 
many  lords  that  were  with  king  Henry,  but  he 
himself  was  Bed  four  days  before  into  Lanca- 
shire, where  he  and  others  lived  in  caves,  fall 
hardly,  unknown  more  than  a  year.  On  Tri- 
nity Suuriay,  king  Edward  made  the  lord  Monta- 
cute earl  of  Northumberland,  and  warden  of  the 
Marches.  The  earls  of  Warwick  andNorthum- 
erland  took  Bambrough  Castle  ;  and  sir  Ralph 
Grey  being  taken  in.Bambrough,  for  that  he  had 
sworn  to  be  true  to  king  Henry,  mas  condemned, 
and  had  judgment  given  upon  him  by  the  earl  of 
W  orcester,  H  igh  Constable  of  England,  as  follow- 
eth  :  *  Sir  Ralph  Grey,  for  thy  treason,  the.  king 
'  had  ordained  that  thou  shouldest  have  had  thy 

*  spurs  taken  off  by  the  hard  heels,  by  tbe  haod 

*  of  the  master  cook,  who  is  here  ready  to  do 
'  as  was  promised  thee,  at  the  time  that  he 
'  put  on  thy  spurs,  and  said  to  thee  as  is  ac- 
'  customed :  That  an  thou  be  not  true  to  thy  sove- 
'  reign  lord,  he  shall  smite  off  thy  spurs  with  his 
'  knife,  hard  by  the  heels,  and  so  shewed  him 

*  the  master  cook,  ready  to  do  his  office  with 
'  his  apron  and  his  knife.  Moreover  sir  Ralph 
'  Grey,  the  king  had  ordained  here  thou  may- 

*  est  see  the  kings  of  Arms  and  Heralds,  and 
'  thiue  own  proper  coat  of  arms,  which  they 
'  should  tear  off  thy  body,  and  so  shouldest  thoo 
'  as  well  be  disgraded  of  thy  worship  nobles  end 

*  orrm  as  of  thy  order  of  knighthood.  Also 
4  here  is  another  coat  of  thine  arms  reversed, 

*  the  which  thou  shouldest  have  worn  on  thy 

*  body,  going  to  thy  death-wards,  for  that  be- 
'  longeth.to  thee  after  the  law :  aotwithstandV 
'  ing,  the  disgrading  of  knighthood,  and  of  thine 
'  arms  and  nobles,  the  king  pardoneth  that, 

*  for  thy  noble  grandfather,  who  suffered  trouble 
'  for  the  king's  most  noble  predecessors.  Now 
1  sir  Ralph  Grey  this  shall  be  thy  penance :  thou 

*  shalt  go  on  thy  feet  unto  the  town's  end,  and 
'  there  thou  shalt  be  laid  down  and  drawn  to  a 
'  scaffold  made  for  thee,  and  thou  shalt  have 
'  thy  head  smitten  off,  thy  body  to  be 
'  burnt  in  the  fires,  thy  head,  where  tbe 
'  king's  pleasure  shall  be.'  This  judgment 
was  pronounced  at  Doncaster,  against  the 
said  Ralph  Grey,  for  rebelling  and  keeping 
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though  this  levying  of  war  be  laid  in  the  In- 
dictment to  be  in  Middlesex,  yet  a  war  levied 


decisions  on  tlie  subject,  arising  oat  of  the 
storms  of  long  civil  wars  and  made  before  the 
notation  produced  by  those  storms  had  sno- 
uted, be  of  very  great  authority.)  But  still, 
unlets  (which  J  presume  will  not  be  contended) 
the  words  *  Prince  and  Sovereign  Lord9  have  a 
more  extensive  signification    than    the  word 

of  the  castle  of  Bambrougb,  against  king  Ed- 
ward.'' 

According  to  the  Year  Book  it  should  seem 
that  some  particular  circumstances  of  Grey's 
punishment,  and  not  his  conviction  and  pu- 
nishment generally,  were  owing  to  the  perjury, 
treachery,  and  duplicity  which  he  had  exercised 
as  well  to  Henry  the  6th  as  Edward  the  4th, 
and  if  this  be  the  true  construction  of  the  book 
lord  Hale  seems  to  have  been  somewhat  wrong 
in  his  understanding  of  it.  He  twice  no- 
tices, Gre/a  Case,  ubi  sup. 

In  tlie  former  of  those  places  he  says, "  Upon 
the  same  account  it  is,  that  though  there  be  an 
usurper  of  the  crowit,  yet  it  is  treason  for  any 
subject,  while  the  usurper  is  in  full  possession 
of  the  sovereignty,  to  practise  treason  against 
his  person ;  and  therefore,  although  the  true 
prince  regain  the  sovereignty,  yet  such  attempts 
against  the  usurper  in  compassing  his  death 
have  been  punished  as  treason,  unless  they 
were  attempts  made  in  the  right  of  the  rightful 
prince,  or  in  aid  or  assistance  of  him,  because 
of  the  breach  of  ligeance,  that  was  temporarily 
due  to  him,  that  was  king  de facto;  and. thus 
it  was  done  4  £.  4,  9  E.  4.  1 ;  though  H.  6, 
was  declared  an  usurper  by  act  of  parliament 
1 E.  4,  and  therefore  king  Edward  4,  punished 
Italpb  Grey  with  degradation,  as  well  as  death, 
not  only  for  his  rebellion  against  himself,  but 
also  '  our  cause  de  son  perjury  et  doublene&s, 
'qu'ifavoit  fait  al  roy  H.V  4  E.  4.  20."— 
In  the  latter,  be  says,  ••  A  king  de  facto  but 
not  dejure,  such  as  were  H.  4,  H.  o,  II.  6, 
It.  3,  tl,  ?,  being  in  the  actual  possession  of 
tlie  crown  is  a  king  within  this  act,  so  that 
compassing  hi*  death  is  treason  within  this 
law ;  and  therefore  the  4E.4.  20.  a.  a  person 
that  compassed  the  death  of  II.  6,  was  attainted 
for  that  treason  in  the  time  of  tlie  rightful 
king;  but  had  it  been  an  act  of  hostility  in 
assistance  of  the  rightful  heir  of  the  crown, 
which  afterwards  obtained,  this  bad  not  been 
treason." 

It  is  very  surprising,  that  Foster,  who  seems 
to  have  paid  much  attention  to  this  Case  of 
sir  Ralph  Grey  ;  see  his  hook*  in  p.  397,  and 
tlie  conclusion  of  his  Advertisement  prefixed  to 
the  editions,  subsequent  to  the  first,  of  bis  book) 
should,  referring  to  Hale's  account  of  the  Case, 
express  himself,  as  be  docs,  in  the  following 
words. 

"  It  is  not  to  be  imagined,  that  they  [princes! 
will  consider  the  former  as  traitors  for  acts  of 
hostility  done  or  attempted  in  aid  of  thern^ 
•elves.    I  verily  beUve  no  prince  in  his  right 


by  him  in  Surry,  might  be  given  in  evidence; 
for  being  not' laid  as  the  treason,  but  only  as 

•  King  j'  it  does  seem  that  this  "  clear  and  full 
parliamentary  declaration,"  as  Foster  calls  it,  of 
the  ancient  law  and  constitution  of  England, 
founded  on  principles  of  reason,  equity,  and  good 
conscience,confers  not  upon  the  doers  of  the  be* 
fore-mentioned  acts  any  better  title  to  impunity 
than  ihey  derived  from  the  enacting  part  of  the 
statute.  Agreeably  to  this,  Foster,  when  he 
sets  himself  to  guess,  "  what  did  the  Court 
mean  by  calling  Charles  the  2nd  '  a  king  da 
'facto  V9  says,  "  they  could  not  mean,  what 
every  soul  before  themselves  understood,  a  king 
in  the  actual  and  full  exercise  of  the  regal  power. 
They  meant,  I  presume,  as  his  lordship  (Hale), 
upon  another  occasion,"  [that  of  a  right  he» 
who  once  had  possession  or  the  crown  but  it 
ousted  by  an  usurper,  see  1  Hale's  P.  C.  104.] 
"  is  pleased  to  express  himself,  one  quasi  us 
possession  of  the  crown;  since,  during  the 
usurpation,  no  other  person  did  claim  to  act 
under  the  regal  title."* 

The  same,  or  something  very  like  it  in  effect, 
is,  I  suppose,  the  meaning  of  Hawkins  (Book 
1.  c.  17.  s.  18.)  where,  in  order  to  justify  or 
rather  perhaps  to  account  for  the  resolution 
that  Charles  the  2nd  was  king  de  facto  as  well 
as  dejure,  from  his  father's  death,  he  says,  "  It 
is  apparent,  that  no  other  person  was  in  pos- 
session of  any  sovereign  power  known  to  our 
laws."  See,  too,  what  the  Chief  Baron  soys  in 
the  case  of  Cook  the  Regicide,  ante,  vol.  5.  p. 
1114.  "  That,  that  king  Henry  tlie  7th  did, 
was  to  take  care  of  the  king  de  facto  against 
the  king V*  ju re ;  it  was  for  a  king,  and  kingly 
government:  it  was  not  for  an  antimonarchical 
government," 


senses  ever  did.  I J  is  lordship  [Hale]  doth 
indeed  in  the  passages  just  cited  mention  the 
case  of  sir  Ralph  Grey  ;  and  suppose th,  that 
he  was  punished  in  the  time  of  Edw.  4.  for 
treasons  committed  against  Henry  6.  in  aid  of 
Edward.  But,  I  doubt,  that  case  will  not  war- 
rant any  such  supposition. " 

It  is  observable  moreover,  that  this  gross  sur- 
prising misrepresentation  of  Hale  occurs  in  a 
discourse  in  the  revisaland  completion  of  which 
Mr.  Justice  Foster  in  his  preface  gives  us  to 
understand,  that  he  spent  the  leisure  of  a  long 
? acatiou  ;  and  of  which  he  says, '  that  it  may 
at  least  serve  to  guard  young  and  inexperienc- 
ed minds  against  some  impressions,  which  a 
modest  deference  to  the  opinion  of  so  great 
an  author  may  have  made  upon  them.' 

*  Cromwell  felt  or  pretended  to  feel  the  im- 
portance in  this  respect  of  the  title  of  King, 
See  the  conference  between  him  and  White- 
lock  e  recorded  in  the  Memorials  of  the  latter, 
under  date  Nov.  7, 1652.  Whitelocke  told  the 
Lord-  General  that  the  11  Hen.  ?,  would  be 
little  regarded  by  their  enemies  if  they  got  the 
upper- hand. 
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the  overt  act  to  prove  the  compassing,  it  is  a 
transitory  thing;  which  may  be  proved  in  aoo- 

Thus,  the  statute  11  H.  7.  c.  1.  does  not 
seem  in  Kb  enacting  or  declaratory  parts  to 
extend  impunity  to  any  who  resist  a  king  4* 
jure,  unless  they  do  so  in  adherence  to  a  king 
4*  facto:  and  this  was  not  the  case  of  sir 
Henry  Vane. 

foster  does  not  give  a  positive  opinion  for 
or  a|aiost  the  right  to  impunity  of  persons  who 
act  in  adherence  to  usurpers,  not  being  kings, 
against  kings  tie  jure;  but  what  he  does  say 
seems  to  tend  very  strongly  in  favour  of  sucli 
right.  He  forcibly  urges  the  preamble  of  the 
statute  as  declaratory  of  the  Common  Law. 
He  enforces  the  mutuality  of  the  obligations 
of  protection  and  allegiance:  and  all  that  he 
says  on  the  grounds  of  reason  and  equity  is 
equally  applicable  to  all  forma  of  usurpation. 
The  subject,  says  be,  u  entereth  not  into  the 
question  of  title,  he  hath  neither  leisure  nor  is 
he  at  liberty  to  enter  iuto  that  question,  but  he 
seeth  the  fountain  from  whence  the  blessings  of 
liberty,  peace  and  plenty  flow  to  him,  and 
there  he  payeth  bis  allegiance." 

Blackstone,  in  treating  of  kins*  de facto  and 
ie  jure,  cautiously  avoids  all  allusion  to  this 
case  of  sir  Henry  Vane ;  but  opon  the  princi- 

eof  the  impunity  of  adherence  to  an  usurper 
is  at  least  as  strong  as  Foster. 

"  When  an  usurper/Mie  tells  us,  "is in  pos- 
session, the  subject  is  excused  and  justified  in 
obeying  and  giving  him  assistance :  otherwise, 
under  an  usurpation,  no  man  could  be  safe, 
if  the  lawful  prince  had  a  right  to  hang  him  for 
obedience  to  the  powers  in  being,  as  the 
usurper  would  certainly  do  for  disobedience. 
Nay  farther,  as  the  mass  of  people  are  imper- 
fect judges  of  title,  of  which  in  all  cases  pos- 
session is  prima  facie  evidence,  the  law  com- 
pels no  man  to  yield  obedience  to  that  prince, 
whose  right  is  by  want  of  possession  rendered 
uncertain  and  disputable ;  till  providence  shall' 
think  tit  to  interpose  in  his  favour,  and  decide 
the  ambiguous  claim :  and  therefore,  till  he  is 
entitled  to  such  allegiance  by  possession,  no 
treason  can  be  committed  against  him." 

It  may  be  said,  that  as  by  the  common  law, 
England  is  a  kingdom^  the  law  can  never  re- 
cognise any  other  sovereign  power  than  that 
'  of  a  king  (agreeably  to  the  expression  in  Haw- 
kins, ubi  sup.)  But  as-this  objection  is  obvious, 
so  likewise  is  an  answer  to  it.  England  is  not 
only  a  kingdom,  but  it  is  a  kingdom  descendi- 
ble according  to  certain  rules.  If,  for  the  pur- 
pose of  giving  effect  to  the  fundamental  prin- 
ciples of  reason,  equity,  and  good  conscience, 
the  law  can  contemplate  and  provide  for  a 
violation  of  the  constitutional  descent  of  the 
sovereign  power,  it  sorely  may  in  like  manner 
and  for  the  same  purpose  contemplate  and 
provide  for  a  violation  of  the  constitutional 
forms  of  admin irteriug  the  sovereign  power. 

See,  too,  on  this  matter.  Marten's  Speech, 
«nfe,vol.  5.  p.  1202. 

It  is  to  be  hoped  that  to  Englishmen  this 


ther  county.     But  if  an  Indictment  be  for 
levying  war,  and  that  made  the  treason  for 


subject  will  never  again  possess  any  other 
source  of  interest  than  its  curiosity.  Perhaps 
therefore,  this  note  should  have  been  spared. 
It  shall  now  (after  referring  the  reader  to 
Hawkins  and  Blackstone,  ubi  tup.  1  Hale's  II. 
P.  C.  61,  109,  and  the  elaborate  discussion  in 
Foster's  fourth  Discourse,  and  recommending 
to  his.  consideration  the  effect  ascribed  by 
Hawkins  and  Foster  to  the  Resolution  that 
Charles  the  2nd  had  been  king  de  facto)  be 
concluded  in  Foster's  words. 

"  Sir  Henry  Vane's  was  a  very  singular  case, 
and  the  transactions  in  which  he  bore  a  part 
happened  in  a  conjuncture  of  amurs  which  never 
did  exist  before,  and,  I  hone,  never  will  again ; 
an  usurpation  founded  in  the  dissolution  of  the 
ancient  legal  government,  and  the  total  sub- 
version of  the  constitution. 

"  I  will  therefore  say  nothing  to  the  merits 
of  the  question,  more  than  chat  the  rule,  laid 
down  by  the  court,  involved  in  the  guilt  of 
treason  every  man  in  the  kingdom  who  had 
acted  in  a  public  station  under  a  government 
possessed  in  fact  for  twelve  years  together  of 
sovereign  power ;  but  under  various  forms  at 
different  times,  as  the  enthusiasm  of  the  herd 
or  the  ambition  of  their  leaders  dictated. 

"  L.  C.J.  Hale,  when  of  high  rank  at  the  bar* 
took  the  engagement, (oa^,v. 5. p.  2 11)  'To  be 
*  true  and  faithful  to  the  Commonwealth  of 
'  England  without  a  King  or  House  of  Lords.' 
This,  in  the  sense  of  those  who  imposed  ir,  was 
plainly  an  engagement  for  abolishing  kiogly 
government,  at  least  for  supporting  the  aboli- 
tion of  it :  and  with  regard  to  those  who  took 
it,  it  might,  opon  the  principles  of  sir  Henry 
Vane's  case,  have  been  easily  improved  into 
an  overt-act  of  treason  against  king  Charles  2." 

[This  Engagement  was,to  be  true  and  faithful 
to  the  Commonwealth  of  England,  as  it  is  now 
established  without  King  or  house  of  Lords. 
See  Whitelocke  under  date  June  1649.  It  ie 
remarkable,  that  of  the  «  Act  for  subscribing 
the  Engagement,  %  January,  164£>M>,"  nothing 
but  the  title  is  inserted  in  ScobelTs  Acts  and 
Ordinances.  On  the  83d  of  Febmary  follow- 
ing, farther  time  was  given  for  subscribing  the 
Engagement.  On  the  19th  of  Jao.  1653-4, 
shortly  after  the  assumption  by  Cromwell  of 
the  Protectorate,  the  Acts  aud  Resolves  of 
Parliament  for  taking  the  Engagement  were 
repealed  by  an  act,  which  recites,  Thai 
"  many  general  and  promissory  oaths  and  en- 
gagements in  former  times  imposed  opon  tb* 
people  of  this  nation  have  proved  burthens  and 
snares  to  tender  consciences.7'  Whitelocke, 
under  date  Jan.  32,  1649-50,  says,"  The  taking 
of  the  Engagement*  sticks  most  with  the  Pres- 
byterian?, who  pretend  conscience  to  oppose 
it,  but  the  Cavaliers  in  policy  subscribe  it. 

It  appears  that  Chief  Justice  Vatighan  was 
more  scrupulous  than  Hale.  The  son  of  the 
former  jn  his  preface  to  his  father's  Report* 
U»ils  us,  that 


129] 


STATE  TRIALS  14  Chiles  II.  KMT— far  High  Trca$on. 


which  the  party  is  indicted,  in  that  owe  k  it' 
local,  and  most  be  laid  in  the  county  wliere 
io  troth  it  was.* 

«  From  the  jeer  1641,  io  which  lie  retired 
iron  the  parliament,  until  the  year  1660,  in 
which  God  blessed  as  with  the  Restoration  of 
oor  present  king,  he  did  in  a  manner  quit  his 
profession ;  for  in  that  time  he  never  received 
a  fee  from  any  person  whatever,  nor  could  be 
prevailed  with  to  appear  in  any  court,  although 
exceedingly  importuned  to  it  by  such  as  had  a 
desire  to  make  use  of  his  abilities :  and  the 
reason  I  have  heard  him  assign  for  it,  was, 
'  That  it  was  the  doty  of  an  honest  man  to 
<  decline,  as  far  as  in  him  lay,  owning  juris- 
'  dictions  that  derived  their  authority  from  any 
'  power,  but  their  lawful  prince/  " 

•  This  Mr.  East  says  must  be  understood  to 
mess, '  that  after  proof  of  an  overt  act  in  the 
'county  in  which  the  treason  is  laid,  evidence 
'  may  be  given  of  any  other  overt  acts,  of  the 
'same  species  of  treason  io  other  counties/ 
Mr.  East  makes  a  question  (upon  the  authori- 
ty as  it  seams  of  the  MS.  compilation,  which 
at  cites  by  the  title  of  MS.  Sum.  and  of  which 
he  gives  an  account  at  the  end  of  thl  preface 
to  his  own  work),  whether  the  distinction  laid 
down  in  this  4th  Resolution,  between  levying 
war  when  laid  as  tbe  treason,  and  levying  war 
when  laid  only  as  the  overt  act  to  prove  the 
compassing,  and  whether  the  position  that  trea- 
son in  levying  war  is  local,  can  be  right :  and 
se  ekes  the  cases  of  Dammaree  and  others, 
U-  p.  1710,  port.)  where  in  an  indictment  for 
trying  war  in  Middlesex,  acts  done  in  London 
*ere  given  in  evidence,  and  the  case  of  Dea- 
coo  (a.  n.  1746,  infra,  and  Foster  ft,)  where  in 
■a  indictment  for  levying  war  in  Cumberland, 
tvidence  of  acts  done  in  other  counties  was 
objected  to,  but  it  was  held  by  Mr.  Justice 
Abaey  and  Mr.  Justice  Foster,  *  that  it  was 
1  indeed  necessary  that  some  overt  act  laid,  be 
1  proved  on  tbe  prisoner  in  Cumberland,  but 
1  mat  being  done,  acts  of  treason  tending  to 
1  prove  the  overt  acts  laid,  though  done  in  a 
'  foreign  county,'  (perhaps  it  should  rather  be 
that  acts  of  treason  though  done  in  a  foreign 
county  tending  to  prove  the  overt  acts  laid,) 
1  saay  be  given  in  evidence/  •  On  this  point  it 
»  said,  that  Lord  Chief  Justice  Wifles  de- 
fused 
theCi 
ports 

the  whole  course  of  the  tAals,  to  tbe  giving 
rodeace  of  overt  acts  in  a  county  different 
frwa  that  where  tbe  fact  was  laid;  an  overt 
■ct  having  been  first  proved  io  the  proper 
county.  And  that  sort  of  evidence  was  given 
ttsuaostaU  the  trials.  In  a.  d.  1695,  sir  WiU 
mm  Par kyas  was  indicted  (see  the  Case,  infirm.) 
■*  compassing,  &c.  the  king's  death,  and  all 
nt  overt  acta  were  laid  in  Middlesex.  On  the 
\  conversation  in 
submitted*  whether 


giving  any  opinion.  But  as  to  this  (see 
w»t  imfra.)  Mr.  Justice  Foster  in  his  Re- 
adds,  That  no  objection  was  made  during 


{^evidence  being  given  of  a 
Hfttfofushire  the  prisoner  sub 

r in  Hertfordshire,  could  be  evi- 

fcft*  of  a  treason  acted  in  .Middlesex.    By 


[«*) 


u  6.  It  was  resolved,  that  the  stat.  of  W.  a.  c. 
31,  which  givetb  the  Bill  of  Exception,  ex- 
tends only  to  civil  causes,  and  not  to  crimi- 
-  nal ;  the  words  of  the  stat.  are, '  Cum  aliquis 
«  implacitatur  coram  aliquibus  Justiciarus,' 
&c.  And  the  intention  never  was  to  give 
such  persons  liberty  to  put  in  Bills  of  Excep- 
tion, for  then  there  would  be  no  trials  of  that 
nature  ever  dispatched  in  any  time,  neither 
here  nor  in  the  Circuity  if  every  frivolous 
exception  which  a  prisoner  would  make, 
should  be  drawn  up  in  a  Bill  of  Exception ; 

Holt,  Chief  Justice;  "  If  there  he  a  design  to 
kill  tbe  king,  and  there  are  .several  overt  acts 
to  prove  that  design,  and  one  is  in  one  county 
and  another  is  in  another  county,  the  party 
may  be  indicted  in  either  of  tbe  counties,  and 
evidence  may  be  given  of  both  those  overt  acts 
though  in  several  counties.  It  is  true  yon 
being  indicted  in  Middlesex,  makes  it  necessary 
that  some  evidence  sbeuld  be  given  of  some 
things  done  in  Middlesex,  as  there  is,  as  jour 
meeting  at  Mrs.  Mountjoy's,  and  at  the  Nag's 
Head  in  Coveot  Garden,  and  the  Sun  in  the 
Strand,  where  there  were  several  consults,  which, 
are  overt  acts  of  the  same  treason.  And  if 
treason  be  committed  in  several  counties,  the 
party  may  be  indicted  in  any  one,  and  the  evi- 
dence may  be  given  of  facts  done  in  all." 

See  the  Case  of  Whitbread  and  others, 
(a.  d.  1679,  infra).  Gavan  one  of  the  prisoners 
observed,  '  I  am  accused  by  one  witness  con- 

*  cerning  one  fact,  end  bv  another  concerning 
'  another;  the  one  committed  here  at  London, 
'  the  other  in  Staffordshire;  I  desire,  therefore, 
1  to  know,  whether  tbe  witness  that  swears  the 
'  thing  done  in  Stfibrdshire,  and  the  other  wit- 

•  new,  that  swears  what  was  done  in  London, 
1  can  be  esteemed  two  witnesses,  according  to 
'  the  law,  to  convict  me  of  treason  ?— L.  C.  /. 
«  North.  Yes,  111  tell  yon,  if  it  were  a  matter 
'  of  doubt,  it  might  be  found  specially,  and  he 
'  argued,  but  it  is  a  matter  that  hath  been  si- 
'  ready  resolved  in  the  case  of  sir  Hens* 
'  Vane  at  the  King's-bench  bar,  who  was  as* 
'  dieted  for  levying  of  war  against  the  king;  and 
'  there  one  witness  proved  the  levying  of  war 
'  in  one  county,  and  the  other  proved  the  levy- 

*  ing  of  war  in  another  county ;  and  so,  fhnsma 
4  they  were  but  single  witnesses  of  single  facta, 
'  yet  being  both  came  up  to  the  indictment, 
'  they  were  adjudged  sufficient  to  maintain  at. 
'  So  it  is  in  your  case,  here  is  one  witness  for 
'  the  proving  your  hand  to  the  paper  which  was 
'  for  the  murder  of  the  king,  ana  there  is  1 

•  ther  witness  of  your  discourse  to  Che 
9  purpose ;  the  fact  is  your  joining  and 
'  spiring  to  destroy  the  king,  and  to  levy  war 
•against  him,  and  both  these  are  proved  to  tbe 
.'full  of  the  indictment  by  these  wisnesses; 

•  and  though  they  are  to  several  particular 
<  facts,  yet  they  are  all  overt  nets  of  the  same 

*  treason.— Gove*.  My  lord,  I  have  a  con* 
'  trarv  opinion  to  that  in  Serjeant  Rolls.--£. 
'  C.  J.  North.  But  this  is  a  I^srsv  case,  and 
'  the  law  is  settled  therein/     •  *        ' 

K  •    •*"  .   r  J 
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besides,  the  Court  is  always  so  far  of  counsel 

with  the  prisoner  as  to  tee  that  he  hath  right,* 

and  if  tbejf  find  any  thing  doubtful,  they  of 

themselves  will  take  time  to  advise  :  but  the 

words  of  the  stat.  are  plain,  as  the  Court 

agreed,  as  to  (bis  point. 
"  6.  Although  the  treason  of  compassing  the 

king's  death  was  laid  m  the  Indictment  to  be 

the  30th  of  May,  11  Car.  2,  yet  upon  the 

evidence  it  appeared,  that  sir  Hen.  Vane,  the 
.  very  day  the  late  king  was  murdered,  did  sit 
'    m  council  for  t  he  ordering  of  the  forces  of  the 

nation  against  the  king  that  now  is,  and  so 

continued  tfn  all  along  Until  a  little  before  the 

king's  coming  in.  It  was  resolved,  that  the 
'  day  laid  in  the  Indictment  is  not  material, 

and  the  jury  are  not  bound  to  find  him  guilty 

that  day,  but  may  find  the  treason  to  lie  as 

it  was  in  truth  either  before'or  after  the  time 

laid  in  the  Indictment :    as  it  is  resolved  in 

Syer's  Case,  Co.  PI.  Coron'  230.      And  ac- 
cordingly in  this  case  the  jury  found  sir  H. 

Vane  guilty  of  the  treason  in  the  Indictment 

•  (lie  30th  of  January,  1  Car.  2,  which  was 
from  the  very  day  the  bate  king  was  murdered, 

.   and  so  all  his  forfeitures  relate  to  that  time 
.  to  avoid  all  conveyances  and  settlements 

made  by  him. 
",T.  Memorandum,  That  in  this  case  of  sir  H. 
-    Vane,  he  being  to  be  tried  at  the  KingV 

Bench  bar,  before  he  came  to  his  trial,  it  was 

considered  by  myself,  and  others  then  of  the 

king's  council,  that  it  was  possible  that  he 
. '  might  challenge  peremptorily,  and  so  defeat 

bis  trial  at  that  day,  at  which  it  was  appoint- 
.  ed,  if  there  should  be  only  24  jurors  returned. 
"  Ami  thereupon,  search  was  made  in  the  crown 

office,  and  it  did  appear,  that  in  trials  on  the 
,  crown  «ide  for  criminals,  the  sheriff  might  be* 

commanded  to  return  any  number  the  Court 

pleased;    and  accordingly,  at  his  trial  the 
, ,  sheriff  returned  about  60  of  the  jury ;  and  at 
'  *  common  law  in  civil  causes,  it  seems  the  she- 
riff might  have  returned   about  24  if    he 
Vpleased;  and  therefore  by  the  stat.  W.  2,  c 

38,  it  is  recited,  that  whereas  the  sheriffs 

•  were  used  to  summon  an  unreasonable  multi- 
tude of  jurors  to  the  grievance  of  the  people; 

-  it  is  ordained  that  from  thenceforth,  in  one 
assise,  no  more  shall  be  summoned  thau  24, 

.   which  stat.  extends  not  to  jurors,  returned 

.  for  trial  of  criminal  persons;  the  like  may  be* 
done  upon  a  commission  of  Oyer  and  Ter- 
miner, t"     Kelyng. 


*  See  a  Note  to  the  Case  of  Don  Pautaleon 
8a,  vol.  5,  p.  466,  and  a  Note  to  the  Case  of 
Twyn  and  others,  a.  d.  1663,  infra. 

+  By  the  Statute  of  Westm.  2.  13  E.  'l,  c. 
31,  it  is  enacted  :  "  When  one  impleaded  be- 
fore any  of  the  justices,  alledges  an  exception; 
praying  they  will  allow  k,  and  if  they  will  not; 
if  he  that  alledges  the  exception  writes  the  same 
and  requires  that  the  justices  will  put  to  their 
seals,  the  j  ustices  shall  do  so ;  and  if  one  will 
Dot,  another  shall ;  and  if,  upon  complaint 
toade  of  the  justice',  the  king  cause  the  record 


"  He  being  excepted  out  of  the  general  pardon, 
was  indicted  of  High  Treason  committed 
before  the  king's  restoration  ;  and  after  that 
the  Indictment  was  read,  be  desired  it  might 
be  read  again,  which  was  done  :  but  then  he 
v  desired  it  might  be  read  in  Latin,  which 
was  denied,  it  being  never  done.  Then  be 
desired  a  copy  thereof,  and  counsel,  which 
was  denied  :  but  the  court  said,  that  if  be 
took  any  legal  exception,  he  should  have  a 
copy  of  so  much  thereof  as  concerned  the 
exception,  and  counsel  to  argue  it.  And 
then  being  tried  and  found  guilty,  and  being 
brought  to  the  bar  at  a  day  afterwards,  he 
tendered  a  bill  of  exceptions,  which  the 
court  refused  to  accept ;  for  a  bill  of  excep- 
tions does  not  lie  in  criminal  cases,  bat  only 
in  actions  between  party  and  party.  And 
he  was  afterwards  executed  on  Towerbill  by 
beheading  only  J9 '  Levinz. 

"  V.  et  L.  fuerontindict  per  several  indictments 
de  haut  Treason  pur  compassing  le  mort  del 
roy  et  endeavouring  pur  subvert  et  alter 
les  leys  de  cest  reolme,  et,  ceo  fuit  suppose 
destre  f;it  anno  xj.  hujus  regis  et  apres 
(quel  fuit  durant  le  temps  de  Long  Parlia- 
ment et  committee  del  safety}  sc.  quant 
ils  de  facto  imprent  sur  eux  le  government  de 
ceux  roialms)leroy  esteant  ouster  le  mere,  et 
fueront  trove  culp  per  several  juries  icy  all 
barr,  ej  aiauter  jour  quant  fueront  demand 
que  ils  poent  dire  pur  que  sentence  de  bant 
Treason  ne  serra  passe  sur  eux  sir  H.  Vane 
ofier  several  matters  pur  stay  ceo  sur  que  le 
court  done  lour  resolution  come  ensuist. 

"  1.  Que  content  indictments  sont  escry  en 
Latin  uncore  ne  serra  lie  al  prisoner  forsqu* 
in  Anglois  si  le  prisoner  aprend  Anglois  ou  in 
tiel  language  le  quel  il-  aprend,  car  est  le 
matter  de  ceo  et  nemy  le  forme  a  que  il 
,  doit  doner  resp.*  Et  in  auter  pays  les  prisoner 
nont  que  verbal  charge  vers  eux.  Nota  al 
request  des  prisoners  chescuu  de  leur  indict* 

to  come  Wore  him,  and  the  exception  be  not 
found  in  the  roll,  and  the  plaintiff  shew  the 
written  exception,  with  the  seal  of  the  justice 
thereto  put,  the  justice  shall  be  commanded  to 
appear  at  a  certain  day,  either  to  confess  or 
deny  bis  seal,  arid  if  he  cannot  deny  his  seal, 
they  shall  proceed  to  Judgment  according  to  the 
exception,  as  it  ought  to  be  allowed  or  disal- 
lowed." These  Bills  of  Exceptions  are  to  be 
tendered  before  a  verdict  given,  2  Inst.  427 ; 
and  extend  only  t$  civil  actions,  not  to  crimi* 
nal.  Sid.  85,  1  Salk.  288.  1  Lev.  68.  -  But  in 
1  Leon.  5,  it  was  allowed  in  an  indictment  for 
trespass ;  .  and  in  1  Vent.  366,  in*  an  informa- 
tion in  nature  of  a  Quo  Warranto. 

*  Ralph,  vol.  i.  p.  79,  takes,  notice,  that 
there  is  a  seeming  inconsistency  in  the  con- 
tents of.  this  first  Resolution.  "  The  Indict- 
ment," says  Blackstone,  "  is  to  be  read  to  the 
prisoner  distinctly  in  the  English  tongue  (which 
was  law,  even  while  all  other  proceedings  were 
in  Latin)  thnt  he  may  fully  understand  hb 
charge/'    4  Coram.  32*3. 
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menu  fuit  lie  deux  foits  a  era  devaut  que  ilf 
plead  a  ceo  * 

"  2.  Que  tiels  prisoners  naver  coppies  de  k>or 
indictments  ne  counsel  si  non  que  ils  monstre 
matter  in  lejr,  ec  donque  ils  aver  coppie  de 
tant  de  lour  indictments  -  que  concern  liel 
matter,  et  nemy  de  touts  lour  indictments. 

*  3.  Que  )e  Statute  de  West.  2.  cap.  31.  que 
done  bill  de  exceptions  ne  extend  al  ascun 
case  lou  prisoners  sont  indict  al  suit  del  roy 
car  lestatute  intend  de  remedy  le  over- 
ruling de  evidence  en  civil  pleas  perenter  et 
party  et  party  sol  era  em. 

"  4.  Que  les  prisoners]  ne  poent  offer  ascun 
chose  pur  stay  le  judgment  forsque  matters 
que  surge  sur  le  indictment  et  nemy  mat- 
ters de  Sort  come  icy  V.  voil  aver  fait  scil. 
que  le  roy  fuit  adonque  roy  de  jure  tan  turn 
et  nemy  de  facto.  Et  pur  Ceo  que  il  ne 
poit  estre   indict    pur   treason  adonque  fait 

vers  luy  (Vide  Baggott's  Ass.  9  E.  4 )    Et 

le  long  parliament  fuit  ne  continuant,  &c. 
Sed  le  court  luy  silence  pur  eux  matters, 
et  proceed  al  sentence,  et  mesme  le  jour 
L  adjudgment,  auxy  done  vers  luy. 

"  Et  3.  jours  apres  sir  H.  Vane  fuit  execute  sur 
le  Tower  hill  pur  severing  son  test  de  son 
corps,  et  ceo  per  le  grace  del  roy,  et 
lexecution  de  L.  fuit  re  spit."  Syderfin. 
*  Vane  was  indicted,  That  intending  to,  bring 
the  king  to  death,  be  had  compassed  the 
same  by  endeavouring  to  change  the  govern- 
ment; and  to  fulfil  such  intent,  11  (Jar.  S, 
bad  assembled  (80  May,  1659,)  with  others 
to  consult  of,  and  had  usurped  the  govern- 
ment; as  also  by  regulating  the  forces  of  the 
nation  then  raised  against  the  king ;  and  that 
(20  Dec:  An.  predict.)  had  been  in  the  head 
of  1,000  persons  armed.  The  prisoner  de- 
fired  to  hear  the  indictment  read  in  Latin, 
which  the  Court  refused,  36  Ed.  3,  being 
that  the  records  must  be  entered  in  Latin, 
bat  discussed  in  English,  and  the  indict- 
ment was  read  twice  in  English,*  which  was 
conceived  more  than  usual.  2.  He  except- 
ed, That  the  indictment  doth  not  pursue  25 
Ed.  3,  2,  no  particular  acts  of  levying  war 
having  been  charged  certainly,  by  reason  it 
wants  place,  which  was  mistaken. 
"  2.  Lambert  was'  indicted  for  levying  war  at 
the  same  time,  he  pleaded,  that  the  Commons 
bad  excepted  him  only  as  to  pain,  hot  ex- 
tending to  life,  which  the  Lords  refused,  and 
for  expedient,  the  proclamation  was  "made 
for  persons  to  come  in,  which  the  Lords  now 
bare  comprised  him  in,  which  was  a  full  con- 
sent of  the  two^ouses  to  save  his  life.  And 
pursuant  to  this,  the  letter  by  the  king  to  the 
Commons,  to  whom  he  left  it  to  make  pro- 
vision; and  thus  the  consent  .of  the  three 
estates  concurred  in  bis  pardon,  nothing  that 
is  essential  to  a  law,  but  is  in  this  particular. 
Sir  Jeflfery  Palmer,  king's  attorney,  conceived 

9  This  Case  was  cited  in  Sidney's  Case  by 
Jefferies,  Chief  Justice,  M.  35  Car*  2.  B.  R. 
art  tfceboelt  brought  into  court.    1  Keb.  £7, 


this  as  a  petition  of  jthe  two  Houses  to  the 
king,  and  his  grant  of  their  desires  :  But  this 
being  not  under  seal,  cannot  be  pleaded,  but 
is  an  inducement  to  the  king's  pardon,  which 
<  the  Court  agreed. 

"  He  was  indicted  for  sitting,  with  others,  to 
consult  the  king's  destruction,  and  10  get  ihe 
government  to  themselves,  30  "May,  1059. 
The  attorney  general,  Palmer,  began  with 

*  evidence  from  the  treaty  of  the  Is{e  of 
Wight,  1618,  after  with  the  acts  made 
against  kingly  government,  and  management 
of  votes  of  the  council  of  state  for  the  navy, 
until  1653.  And  after  in  1609,  sitting  in  the 
committee  of  state  and  managing  the  land 
forces,  issuing  warrants  for  them :  And  in  the 
committee  of  the  council  for  government,  he 
contrived  the  alteration  of  government,  and 
raised  the  opinion  that  the  people  had  made 
trustees,  and  that  these  were  unalterable;  all 
which,  with  procuring  arms  for  his  own  regi- 
ment, amounting  to  a  levying  war  actually. 
Sir  Henry  urged,  That  no  person  in  being  then 
claimed  the  kingly  government,  but  all  tbipgs 
were  done  in  the  name  of  the  Commonwealth, 
and  so  matter  of  law  might  thereon  arise; 
which  the  court  conceived  would  not,  being  / 
not  material,  notwithstanding,  3  Inst.  7,  by 
sir  Henry  is  meant  of  a  king  in  possession ; 
but  by  Maynard,  the  king's  serjearit,  which 
Windham  agreed, there  mustbe  a  king  regnant,  r 
there  being  no  interregnum  in  law:  But  by' 
sir  Henry  they  may  be  said  kings  that  hare 
the  authority.  Finch  conceived  this  the  old 
priest,  Watson's  doctrine,  who  thought  to  op- 
pose king  James,  being  not  actually  in  pos« 
session,  was  no  treason ;  and  this  was  of  their 
own  doing,  who  only  usurped  the  name  of  a 
parliament ;  And  had  it  been  so,  yet  that  it 
nn  sanctuary  for  treason,  but  this  Court  may 
try  them  ;  which  the  Court  agreed.  2.  Su 
Henry  urged  also,  that  the  parliament  in 
being  13  Aug.  1642,  was  not  dissolved  by  the 
king's  death;  the  act  13  Car.  2,  cap.  1,  §  3 
of  preservation  of  the  king's  person,  men- 
tioning only  that  it  is  thereby  dissolved,  and 
the  equality  of  the  three  estates  in  sove- 
reignty is  that  which  makes  it  political,  as 
Fortescue  :  And  for  this  end  Deut.  IT,  kings 
were  constituted.  Finch  Solicitor,  the  king 
cannot  give  away  that  prerogative  of  calling 
and  dissolvipg  parliaments,  4  Car.  Tlmrsbay 
against  and  they  are  undoubtedly  de- 

termined by  his  death:  As  commission  of 
sewers,  appointed  by  IS  Eliz.  9,  not  to  end 
in  10  years ;  he  doubted  not,  but  parliaments 
may  commit  treason,  if  an  unjust  thing  of 
them  may  be  presumed  contrary  to  their  al- 
legiance and  customs  of  parliament:  The 
contrary  doctrine  followeth  from  a  venom- 
ous principle  of  co-ordination,  which  it 
against  the  oath  of  allegiance :  for  if  men 
in  parliament  will  speak  desperate  things, 
it  is  not  to  be  privileged  \>y  parliament: 
And  the  king's  being  out  of  possession  it 
but  an  aggravation  of  the  treason.  Wind- 
ham; 1  tee  no  colour,  why  by  being  conti- 


iSftj        STATE  TRIALS,  1 4-  Charles  II.  1 667.— Trial  o/  Sir  Henry  Pane,        [190 


nued  longer  than  usual,  they  should  have 
more  power  than  another  parliament,  which 
is  but  the  king's  council :  And  though  it  is 
■ot  to  be  dissolved,  but  by  another  act,  yei 
by  the  king's  death  it  is  determined  in  fact,  as 
marriage  enacted  not  to  be  divorced  till*  ano- 
ther act,  yet  it  is  done  by  death ;  aod  betwixt 
king  and  parliament  is  a  like  conjunction. 
And  bad  an  army  in  the  life  of  kiug  Charles 
the  1st,  forced  and  packed  any  of  the  parlia- 
ment, it  had  been  a  suspension  of  a  parlia- 
ment till  it  might  resort  again  to  its  freedom, 
Its  is  the  law  of  all  nations.  Twisden  ad 
idem,  it  had  been  without  question,  had 
not  the  act  been  made  that  it  should  not  be 
dissolved,  which  word  is  not  extendable  to  a 
discontinuance ;  so  it  saith,  no  act  done  or 
to  be  done  shall  dissolve  it,  his  death  is  no 
such  act;  Mailer  and  Foster  ad  idem,  it 
was  only  to  treat '  nobiscum,'  which  is  meant 
in  the  king's  political  and  personal  capacity, 
and  so  determined  by  his  death,  whereby 
those  capacities  were  severed,  which  to  do, 
or  suppose,  by  any  other,  is  the  greatest  trea- 
son, the  law  making  no  such  distinction :  but 
4  eo  instant*,'  that  one  dietb  the  oilier  is  king. 
Either  House  may  commit  treason,  though 
the  parliament,  viz.'  kiug,  lords,  and  com- 
mons cannot.  Twisden  rebuked  the  aborning 
abledistinction  of  the  king's  capacity;  and '  per 
*  Curiam/  the  endeavouring  to  keep  the  king 
out,  though  he  be  not  in  possession,  is  trea- 
son ;  and  counsel,  bjr  Twisden,  is  not  to  be 
allowed  in  things  that  tend  to  subvert  funda- 
mentals, as  Story's  Case. 
*  Sir  Henry  cited  Westm.  2,  cap.  31,  that  he 
ought  to  have  a  bill  of  exception  sealed  by 
the  Court,  and  the  indictment  to  that  end 
read  in  Latin,  which  the  Court  denied,  as  a 
thing  unreasonable,  the  statute  not  extend- 
ing to  any  indictmenr,  by  Glyn  the  kiug's 
serjeant,  for  this  is  no  supersedeas ;  but  that 
judgment  and  execution  may  be  had  not- 
withstanding, and  so  this  would  be  to  no  pur- 
pose; and  no  gaol-delivery  would  ever  be  if 
it  should  be  allowed.  But  by  sir  Henry 
Vane,  the  parliament  have  declared  that  exe- 
cution should  be  remitted  in  case  judgment 
passeth :  which  petition  of  the  houses,  aud 
pant  of  the  king,  were  read.  Windham, 
Did  the  prisoner  not  understand  English,  it 
ought  to  be  read  in  Latin ;  but  no  copy  of 
the  indictment  was  ever  delivered  in  Latin 
or  English.  Twisden,  as  the  rest,  delivered 
his  opinion,  that  a  bill  of  exception  is  not 
within  the  statute,  nor  ever  heard  of;  and 
at  common  law  this  bill  lieth  in  no  case. 
The  chief  justice  having  given  judgment, 
declared  tliat  the  petition  of  the  bouses, 
was  not  to  be  allowed  by  the  king,  in  case 
the  prisoner  were  obsj mate,  as  lie  nad  been 
In  broaching  ill  documents  and  fundamentals. 
2.  Lambert  excepted  to  the  indictment  that 
he  was  named  without  addition,  which  was 
mistaken.  And  so  the  court  gave  judgment, 
and  declared  him  more  capable  of  the  bene- 
it  of  the  houses  petition  than  air  Henry 


Vane,  by  his  fair  carriage  :  And  sir  Henry 
Vane  soon  after  was  beheaded  on  Tower-hill 
and  Lambert  sent  to  Cersey."  Keble. 
Of  this  Case  of  sir  lienry  Vane  some  considera- 
tion was  had  in  the  controversy  which  was 
excited  by  lord  Russell's  Case,  ▲.  n.  1683. 
See  the  different  articles  subjoined  to  bis 
Trial  in  this  Collection.  See  also  a  Note  to 
the  Case  of  Anderton,  a.  d.  16931  infra.] 

SlR  Henry  Vane  being  committed  for  High 
Treason,  bad  prepared  the  following  Argument 
for  his  Defence,  before  he  knew  bow  the  In- 
dictment would  be  laid. 

Hit  intended  Argument. 

The  Offence  objected  against  me,  Is  levying 
War,  within  the  Statute  25  Ed.  3.  and  by  conse- 
quence, a  most  high  and  great  failer  in  the  doty 
which  the  subject,  according  to  the  law*  of 
England,  stands  obliged  to  perform,  in  relation 
to  the  Imperial  crown  and  Sovereign  power  of 
England. 

The  crime,  if  it  prove  any,  must  needs  be 
very  great,  considering  the  circumstances  with 
which  it  hath  been  accompanied  :  for  it  relates 
to,  and  rakes  in  a  series  of  public  action,  of 
above  20  years  continuance.  It  took  its  rise  - 
and  had  its  root  in  the  being,  authority,  judg- 
ment, resolutions,  votes,  and  orders  ot  a  par- 
liament, and  ihat;  a  parliament  not  only  autho- 
rized and  commissioned  in  the  ordinary  and 
dustomarv  waft  by  his  majesty's  writ  oV  sum- 
mons, and  the  -peoples  election  and  deputation, 
subject  to  adjournment,  discontinuance*  and 
dissolution,  at  the  king's  will ;  but  which,  by 
express  act  of  parliament,  was  constituted  in 
its  continuance  and  exemse  of  its  power,  free 
from  that  subjection,  and  made  therein  wholly 
to  depend  upon  their  own  will  to  be  declared 
in  an  act  of  parliament,  to  be  passed  for  that  pur- 
pose, when  they  should  see  cause.  To  speak 
plainly  aod  clearly  in  this  matter ;  That  which 
is  endeavoured  to  be  made  a  crime  and  an  of-, 
fence  of  such  an  high  nature  in  my  person,  is 
no  other  than  the  necessary  and  unavoidable 
actings  of  the,  representative  body  of  the  king- 
dom, for  the  preservation  of  the  good  people 
thereof  in  their  allegiance  and  duty  to  God  and 
his  law,  as  also  from  the  imminent  dangers  and 
destruction  threatened  them,  from  God's  and 
their  own  enemies. 

This  made  both  Houses  in  their  Remon- 
strance, May  26,  J 642,  protest,  if  the  ma- 
lignant spirits  about  the  king  should  ever  force 
or  necessitate  them  to  defend  their  religion, 
the  kingdom,  the  privileges  of  parliament,  and  - 
the  rights  aud  liberties  of  the  subjects,  with 
their  swords ;  the  blood  and  destruction  that 
should  ensue  thereupon,  must  be  wholly  cast 
upon  their  account,  God  and  their  own  con- 
sciences telling  them,  that  they  were  clear ; 
and  would  not  doubt,  but  that  God  aod  the 
whole  world  would  clear  them  therein* 

In  his  majesty's  Answer  to  the  Declaration 


*  S«e  2  Cobb.  Par),  Hist.  U97. 
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of  the  two  Houses,  May  19,  1642,  lie  ac- 
knowledged! his  going  into  the  House  of  Com- 
mons to  demand  the  fire  members,  was  an 
error.*  And  chat  was  it,  which  gave  ibe  par- 
liament the  first  cause  to  pat  themselves  in  a 
jxrture  of  defence,  by  their  own  power  and  au- 
thority, in  commanding  the  Trained- Bands  of 
the  Citv  of  London  to  guard  and  secure  them 
from  wiolence,  in  the  discharge  of  their  rrn%t 
uti  duty,  as  the  two  Houses  of  Parliament  ap- 
pointed by  act*  to  continue,  as  above-mentioned. 
The  next  cause  was,  bis  majesty's  raising 
Forces  at  York,  (under  pretence  of  a  guard) 
expressed  in  the  bumble  Petition  of  the  Lords 
and  Commons,  May  23,  164ft,t  wherein  they 
beseech  bis  majesty  to  disband  all  such  forces, 
sod  desist  from  any  further  designs  of  that  na- 
tare,  otherwise  they  should  hold  themselves 
bound  in  doty  towards  God,  and  the.  trust  re- 
posed in  them  by  the  people,  and  the  funda- 
mental laws  and  constitutions  of  this  king- 
dom, to  employ  their  care  and  utmost  power 
to  secure  the  parliament,  and  preserve  the  peace 
sad  quiet  of  the  kingdom. 

MavftO,  1642,  The  two  Houses  of  parliament 
gave  their  judgment,  in  these  votes.  1.  "  That 
it  appears,  that  the  king  (seduced  by  wicked 
counsels)  intends  to  make  wax  against  the  par- 
liament, who  in  alt  their  consultations  and  ac- 
tions have  proposed  no  other  end  to  themselves 
bat  the  care  of  his  kingdoms,  and  the  perform- 
ance of  ail  duty  and  loyalty  to  lib  person.  ft. 
That  whensoever  the  king  roaketh  war  upon 
the  parliament,  it  is  a  breach  of  trust  reposed 
in  lam  by  bis  people,  contrary  to  his  oath, 
and  tending  to  the  dissolution  of  this  govern- 
ment 3.  That  whosoever  shall  serve  or  assist 
him  in  such  wars,  are  traitors  by  the  funda- 
mental laws  of  this  kingdom,  and  have  been  so 
adjudged  by  two  acts  of  parliament,  and  ought 
to  suffer  as  traitors/' 

m  Die  Jovis,Octob.  8,  1642,t  in  the  Instruc- 
ts agreed  upon  by  the  Lords  and  Commons 
•boat  the  Militia,  they  declare, "  That  the  king 
(seduced  by  wicked  counsel)  hath  raised  War 
fprost  the  parliament,  and  other  his  good  sub- 
jects.1' 

And  by  the  Judgment  and  Resolution  of 
wth  Houses,  hearing  date  Aug.  ^3, 164(2,  upon 
•cession  of  his  majesty's  Proclamation  for  sup- 
pressing the  present  Rebellion,  under  the  com- 
mand of  Robert  earl  of  Essex,  they  do  unani- 
mously publish  and  declare,  "  That  all  they 
*ho  have  advised,  declared,  abetted,  or  coun- 
tenanced, or  hereafter  shall  abet  and  counte- 
nance the  said  Proclamation,  are  traitors  and 
S enemies  to  God,  the  king  and  kingdom,  and 
It}  of  the  highest  degree  of  treason  that  can 
committed  against  the  king  and  kingdom,  as 
ihat  which  invites  his  majesty's  subjects  to  de? 
*N9  ha  parliament,  and  good  people,  by  a 
wijwar;  and  by  that  means,  to  bring  rain, 
e?™w»>  and  perpetual  slavery  upon  tne  sur- 
rm*S  part  of  a  then  wretched  kingdom." 

*  See  ft  Cobb.  Pari.  Hist.  p.  1280. 
t  *H  p.  MM.         t  Ibid.  p.  1541. 


The  Law  is  acknowledged  by  the  king,  to  be 
the  only  Rule,  by  which  the  people  can  he  jusdy 
governed ;  and  that,  as  it  is  his  duty,  so  it  shall 
be  his  perpetual,  vigilant  care,  to  see  to  it : 
therefore  be  will  not  suffer  either  or  both  Houses 
by  their  votes,  without  or  against  his  con- 
sent, to  enjoin  any  thing  that  m  forbidden  by 
the  taw,  or  to  forbid  any  thing  that  is  enjoined 
by  the  law. 

The  king  does  assert  \n  his  Answer  to  the 
Houses'  Petition,  May  *S,  164ft,  "  That  he 
is  a  part  of  the  parliament,  which  they  take 
upon  tnem  to  defend  and  secure;  and  that 
hist  prerogative  is  a  part  of,  and  a  defence  to 
the  laws  of  the  land." 

In  tlie  Remonstrance  of  both  Houses,  (May 
86, 1049)  they  do  assert;  "  that  if  they  have 
made  any  precedents  this  parliament  they  have 
made  them  for  posterity,  upon  the  same  or 
better  grouuds  of  reason  ana  law,  than  those 
were,  upon  which  their  predecessors  made  any 
for  them;  and  do  say  that  as  some  precedent, 
ought  not  tn  be  rules  for  them  to  follow,  so  nous 
can  be  limits  to  bound  their  proceedings,  which 
may  and  must  vary,  according  to  the  different 
condition  of  times."  And  for  the  particulars 
with  which  they  were  charged,  of  setting  forth 
Declarations  to  the  people  who  have  chosen 
and  intrusted  them  with  all  that  is  dearest  to 
them,  if  there  be  no  example  for  it  in  former 
times,  They  say,  "  it  is  because  there  never 
were  such  monsters  before,  that  attempted  tw 
disaffect  the  people  towards  a  parliament.1' 

They  further  *ay ;  "  His  majesty's  towns  are 
no  more  his  care  than  his  kingdom,  nor  his 
kingdom  than  his  people,  who  are  not  so  his 
own  that  he  hath  absolute  power  over  them,  or 
in  them,  as  in  his  proper  goods  and  estate;  but 
fiduciary,  for  the  kingdom,  and  in  the  para- 
mount right  of  the  kingdom.  They  also  ac- 
knowledge the  law  to  be  the  safeguard  and  Cus- 
tody uf  all  public  and  private  interests.  They 
also  hoM  it  fit,  to  declare  unto  the  kingdom, 
(whose  honour  and  interest  is  so  much  con- 
cerned in  it)  what  is  the  privilege  of  the  peat 
council  of  parliament,  herein ;  and  what  is  the 
obligation  that  lies  upon  the  kings  of  this  realm, 
as  to  the  passing  such  bills  as  are  offered  to 
them  by  both  Houses,  in  the  name,  and  for  the 
good  of  the  whole  kingdom,  whereunto  they 
stand  engaged,  both  in  Conscience  and  Justice 
to  give  their  royal  assent." 

First,  In  Conscience;  in  respedt  of  the  Oath 
that  is,  or  ought  to  be  taken  by  them  at  their 
coronation,  as  well  to  confirm  by  their  royal 
assent  all  such  good  laws  as  the  people  shall 
chuse,  (whereby  to  remedy  such  inconveni- 
.encies  as  the  kingdom  may  suffer)  as  to  keep 
and  protect  the  Taws  already  in  being.  The 
form  of  the  Oath  is  upon  record,  and  asserted 
by  Books  of  good  authority.  Unto  it  relation 
is  had,  25  Ed.  3,  entitled,  "  The  Statute  of 
Provisory  of  Benefices." 

Hereupon,  the  said  Commons  prayed  ear 
said  lord  the  king,  (saitb  the  right  of  theqrown 
of  England,  and  the  law  of  the  said  realm,  is 
such*  that  upon  the  mischiefs  and  damages 
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which  happen  to  this  realm,  he  ought  and  is 
bound  by  his  oath,  with  the  accord  of  his  peo- 
ple in  parliament,  to  make  remedy  ntod  law,  for 
the  removing  thereof)  Thatlt  may  please  him 
to  ordain  remedy. 

.  This  right  thus  claimed  by  the  Lords  and 
Commons,  the  king  doth  not  deny,  in  his  An- 
swer thereunto. 

Secondly,  In  Justice  the  kings  are  obliged 
as  well  as  in  Conscience,  in  respect  of  the  trust 
reposed  in  them,  to  preserve  the  kingdom  by 
the  making  of  new  laws,  where  there  shall  be 
'  need,  as  well  as  by  observing  of  laws  already 
made ;  a  kingdom  being  many  times  as  much 
•tposed  to  ruin  for  want  of  a  new  law,  as  by 
the  violation  of  those  that  are  in  being. 

This  is  a  most  clear  right,  not  to  be  denied, 
but  to  be  as  due^  from  his  majesty  to  his  people, 
as  his  protection.,  In  all  laws  framed  by  both 
houses,  as  Petitions  of  Right,. they  have  taken 
themselves  to  be  so  far  judges  of  the  rights 
claimed  by  them,  That  when  the  king's  Answer 
hath  not  been  in  every  point  fully  according  to 
their  desire,  they  have  still  insisted  upon  their 
claim,  and  never  given  it  over,  till  the  Answer 
hath  been  according  to  their  demand,  as  was 
done  in  the  late  Petition  of  Right  3  Caroli*. 

This  shews,  the  two  houses  of  parliament 
are  judge  between  the  king  and  people  in  ques- 
tion /of  right,  as  in  the  case  also  of  Ship  Money  t 
'  and  other  illegal  taxes ;  and  if  so,  why  should 
they  not  also  be  judge  in  the  cases  of  the  com- 
fhon  good  and  necessity  of  the  kingdom,  where- 
in the  kingdom  hath  as  clear  a  right  to  have  the 
benefit  and  remedy  of  the  law,  as  in  auy  other 
matter,  saving  pardon  and  grants  of  favour  ? 

The  Malignant  party,  are  they,  that  not  only 
neglect  and  despise,  but  labour  to  undermine 
the  law,  under  colour  of  maintaining  it.  They 
endeavour  to  destroy  the  fountain  and  con- 
servators of  the  law,  the  Parliament.  They 
make  other  judges  of  the  law,  than  what  the 
Jaw  hath  appointed.  They  set  up  other  rules 
for  themselves  to  walk  by,  than  such  as  are  ac- 
cording to  law ;  and  dispense  with  the  subjects 
obedience,  to  that  which  the  law  calls  authority, 
and  to  their  determinations  and  resolutions,  to 
whom  the  judgment  doth  appertain  by  law : 
Yea,  though  but  private  persons,  they  make 
the  law  to  be  their  rule,  according  to  their  own 
understanding  only,  contrary  to  the  judgment 
Of  those  that  are  the  competent  judges  thereof. 
The  king  asserts,  That  the  act  of  sir  John 
Hotham  was  levying  war  against  the  king,  by 
the  letter  of  the  statute  25  Ed.  3,  cap.  2. 

The  Houses  state  the  case,  and  deny  it  to  be 
within  that  statute ;  saying,  If  the  letter  of  that 
statute  be  thought  to  import  this;  That  no  war 
tan  be  levied  against  the  king,  but  what  is  di- 
rected and  intended  against  his  person ;  Or, 
that  every  levying  of  forces,  for  the  defence  of 
the  king's  authority,  and  of  his  kingdom,  against 
the,  personal  commands  of  the  king,  opposed 

*  See  2  Cobbett's  Pari.  Hist.  374. 
-    t,  See  No.  147,  rol.  3,  p,  8*$  of  this  Collec- 
ftjan. 


thereunto,  (though  accompanied  with  bis  pre- 
sence) is  treason  or  levying  war  against    the 
king  ;  Such  interpretation  is  very  far  from  the 
sense  of  that  statute,  and  so  much  the  statute 
itself  speaks,  besides  the  authority  of  Book- 
Cases.     For  if  the  clause  of  levying  war  had 
been  meant  only  against  the  king's   person, 
what  need  had  there  been  thereof,  after    the 
other  branch  in  the  same  statute,  of  compass- 
ing the  king's  death,  which  would  necessarily 
have   implied  this?  And   because  the  former 
doth  imply  this,  it  seems  not  at  all  to  be  in- 
tended, at  least,  not  chiefly  in  the  latter  branch, 
but  the  levying  war  against  his  laws  and  autho- 
rity; and  such  a  levying  war,  though  not  against 
his  person,  is  a  levying  war  against  the  ting  ; 
whereas  the  levying  of  force  against    his  per- 
sonal commands,  though  accompanied  with  hi* 
presence,  and  not  against  his  laws  and  autho- 
rity, but  in  the  maintenance  thereof,  is  no  levy- 
ing of  war  against  the  king,  but  for  him,  especi- 
ally in  a  time  of  so  many  successive  plots  and 
designs  of  force  against  the  parliament    and 
kingdom,  of  probable  invasion  from  abroad, 
and  of  so  great  distance  and  alienation  of  his 
majesty's  affections  from  his  parliament    and 
people,  and  of  the  particular  danger   of  the 
place  and  magazine  of  Hull,  of  which  the  two 
Houses  sitting,  are  the  most  proper  judges. 

In  proclaiming  sir  John  Ilothara,  Traitor, 
they  say,  The  breach  of  the  privilege  of  parlia- 
ment was  very  clear,  and  the  subversion  of  the 
subjects  common  right.  For  though  the  privi- 
leges of  parliament  extend  not  to  these  cases, 
mentioned  in  the  Declaration  of  Treason,  Fe- 
lony, and  breach  of  the  peace,  so  as  to  exempt 
the  members  of  parliament  from  punishment,  or 
from  all  manner  of  process  and  trial,  yet  it  do;h 
privilege  them  in  the  way  and  method  of  their 
trial  and  punishment,  and  that  the  parliament 
should  first  have  the  cause  brought  before  them, 
that  they  may  judge  of  the  fact,  and  of  the 
grounds  of  their  accusation,  and  how  far  forth 
the  manner  of  their  trial  may  or  may  not  con- 
cern the  privilege  of  parliament :  otherwise, 
under  this  pretext,  tn*e  privilege  of  parliament 
in  this  matter,  may  be  so  essentially  broken,  as 
thereby  the  very  being  of  parliaments  may  be 
destroyed,  ^either  doth  the  sitting  of  a  par- 
liament, suspend  all  or  any  law,  in  maintaining 
that  law,  which  upholds  the  privilege  of  parlia-  , 
ment,  which  upholds  the  parliament,  which  op- 
holds  the  kingdom. 

They  further  assert;  That  in  some  sense, 
they  acknowledge  the  king  to  be  the  only  per- 
son, against  whom  treason  can  be  committed, 
that  is,  as  he  is  king,  and  that  treason  which  is 
against  the  kingdom,  is  more  against  the  king, 
than  that  which  is  against  his  person,  because 
he  is  king :  for  treason  is  not  treason,  as  it  is 
against  him.  as  a  man,  but  as  a  man  that  is  a 
king,  and  as  he  hath,  and  stands  in  that  relation 
to  the  kingdom,  intrusted  with  the  kingdom, 
and  discharging  that  trust. 

They  also  avow,  That  there  can  be  no  com- 
petent judge  of  this  or  any  the  like  case,  but  a 
Parliament;  and  do  say,  t)iat  if  tha  wicked 
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eouosel  about  the  king  could  master  this  parlia- 
ment by  force,  they  wou(d  hold  up  the  same 
power  to  deprive  os  of  all  parliaments,  which 
are  the  ground  and  pillar  of  the  subject's  liberty, 
and  cbat  which  only  maketh  England  a  free 
nonsreby. 

The  Orders  of  the  two  Houses  carry  in  them 
law  for  their  limits,  and  the  safety  of  the  land 
for  their  end.  This  makes  them  not  doubt  but 
all  his  majesty's  good  subjects  will  yield  obe- 
dience to  his  majesty's  authority,  signified  there- 
in by  both  Houses  of  Parliament :  for  whose 
encouragement,  and  that  they  may  know  their 
duty  in  matters  of  that  nature,  and  upon  how 
tare  a  ground  tbqp-  go,  that  follow  the  judgment 
of  parliament  for  tbeir  guide ;  They  alledge  the 
true  meaning  and  ground  of  that  statute,  11 
Hen.  7,  cap.  1,  printed  at  large  in  bis  majesty's 
Message,  May  4;  This  statute  provides,  that 
none  that  attend  upon  the  king  and  do  bim 
true  service,  shall  be  attainted,  or  forfeit  any 
thing.— What  was  the  scope  of  this  Statute  t 

Answ.  To  provide,  that  men  should  not  suf- 
fer as  traitors,  for  serving  the  king  in  his  wars 
according  to  the  duty  of  their  allegiance.  But 
if  this  had  been  all,  it  had  been  a  very  needless 
and  ridiculous  Statute.  Was  it  then  intended 
(astbej  seem  to  make  it,  that  print  it  with  his 
majesty's  Message)  that  those  should  be  free 
from  all  crime  and  penalty,  tbat  should  follow 
the  king  and  serve  htm  in  war,  in  any  case 
whatsoever,  whether  it  was  for  or  against  the 
kingdom,  or  the  laws  thereof?  That  cannot 
he ;  for  that  could  not  stand  with  the  duty  of 
their  allegiance,  which  in  the.  beginning  of  this 
Statute,  is  eipressed  to  be,  *  to  serve  the  king 

*  for  the  time  being  in  his  wars,  for  the  defence 

*  of  bim  and  the  land/  If  therefore  it  be 
•gainst  the  laud,  (as  it  must  be,  if  it  be  against 
the  parliament,  the  representative  body  of 
the  kingdom)  it  is  a  declining  from  the  doty'  of 
allegiance,  which  this  statute  supposes  may  be 
done,  though  men  should  follow  the  king's 
person  in  the  war.  Otherwise,  there  had  been 
no  need  of  such  a  Proviso  in  the  end  of  the 
Statate,  that  none  should  take  benefit  thereby, 
that  should  decline  from  their  allegiance. 

That  therefore  which  is  the  principal  verb 
in  this,  is,  *  the  serving  of  the  king  for  the 

*  time  being,'  which  cannot  be  meant  of  a  Per- 
kin  War  beck,  or  any  tbat  should  call  himself 
king,  but  such  a  one,  as  (whatever  his  title 
might  prore,  either  in  himself  or  \n  his  ances- 
tors) should  be  received  and  acknowledged  for 
wen,  by  the  kingdom,  the  consent  whereof 
cannot  be  discerned  but  by  parliament ;  the 
act  thereof  is  the  act  of  the  whole  kingdom, 
by  the  personal  suffrage  of  the  peers,  and  the 
delegate  consent  of  the  Commons  of  England. 
Hen.  7th  therefore,  a  wise  prince,  ro  clear  this 
matter  of  contest,  happening  between  kings  dt 
facto  and  kings  dtjure,  procured  this  Statute  to 

he  made,  '  That  none  shall  be  accounted  a 
'  traitor  for  serving  in  his  wars,  the  king  for  the 
1  rime  being ;'  that  is,  for  the  present  allowed 
■mi  received  by  (he  parliament  in  behalf  of  the 
Uogdom.    Aad  as  it  is  truly  suggested  in  the 


preamble  of  the  Statute ;  it  is  not  agreeable  to 
reason  or  conscience  that  it  should  be  other- 
wise, seeing  men  should  be  put  upon  an  im- 
possibility of  knowing  tbeir  duty,  if  the  judg- 
ment of  the  highest  court  should  not  be  a  rule 
to  guide  them.  And  if  the  judgment  thereof 
is  to  be  followed,  when  the  Question  is,  Who 
is  king?  much  more, » when  the  Question  is, 
What  is  the  best  service  of  the  king  and  king- 
dom ?  Those  therefore  that  shall  guide  them-' 
selves  by  the  judgment  of  parliament,  ought 
(whatever  happen)  to  be  secure  and  free  from 
all  account  and  penalties,  upon  the  grouod  and 
equity  pf  this  Statute. 

To  make  the  parliament  countenancers  of 
treason,  they  say,  is  enough  to  have  dissolved 
all  the  bands  of  service  and  confidence  between 
his  majesty  and  his  parliament,  of  whom  the 
law  says,  a  dishonourable  thing  ought  not  to  be 
imagined. 

This  conclusion  then  is  a  clear  result  from 
what  hath  been  argued ;  That  in  all  cases  of 
such  difficulty  and  nnusualness,  happening  by 
the  over-ruling  providence  of  God,  as  render 
it  impossible  for  the  subject  to  know  his  duty 
by  any  known  law  or  certain  rule  extant,  hit 
relying  then  upon  the  judgment  and  reason  of 
the  whole  realm,  declared  by  their  represen- 
tative body  in  parliament,  then  sitting,  and  ad- 
hering thereto,  and  pursuing  thereof,  (though 
the  same  afterwards  be  by  succeeding  parlia- 
ments, judged  erroneous,  factious  and  unjust) 
is  most  agreeable  to  right  reason  and  good  con- 
science ;  and  in  so  doing,  all  persons  are  to  be 
free  and  secure  from  all  account  and  penalties 
not  only  upon  the  ground  and  equity  of  that 
Statute,  11  Hen.  7.  but  according  to  all  rules 
of  justice,  natural  or  moral. 

Afterwards,  in  Easter  Term,  Sir  Henry  Vane 
was  indicted  of  High-Treason,  before  the  Mid- 
dlesex Grand-Jury ;  and  the  Bill  being  found 
by  them,  he  was  upon  Monday  the  Snd  of  June 
iu  Trinity  Term,  arraigned  to  this  effect ; 

'  That  you,  as  a  false  Traitor  against  his  most 
'  excellent  majesty  king  Charles  the  2nd,  your 
'  supreme  and  natural  lord,  not  having  the  fear 
'  of  God  before  your  eyes,  and  withdrawing 

*  that  your  duty  and  allegiance,  which  a  true 
«  subject  ought  to  .have  and  bear  to  our  said 

<  liege  and  sovereign  lord,  the  IStb  of  May,  in 

<  the  11th  year  of  our  said  'sovereign  lord  the 
1  king,  at  the  parish  of  St.  Martin  in  the  Fields, 
'  in  the  county  of  Middlesex,  /lid' compass  and 
'  imagine*  the  death  of  our  said  sovereign  lord 
'  the  king,  and  the  ancient  frame  of  govern* 

*  ment  of  this  realm  totally  to  subvert,  and 

*  keep  out  our  said  sovereign  lord  from  the. 
'  exercise  of  his  regal  government.    And  the 

*  same  the  better  to  effect,  the  said  sir  Henry 
«  Vane,  the  said  13th  day  of  May,  m  the  said 

*  11th  year,  &c.  at  St.  Martin's  aforesaid,  to- 

*  gether  with  other  false  Traitors,  to  the  jurors 
'  unknown,  did  traitorously  and  maliciously  as* 

*  See  the  Note  to  the  Case  of  the  Begicides, 
amt%  vol.  S,  p.  972. 
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4  consulted  to  bring  the  king  unto  destruction, 
4  and  to  sold  bin  oat  from  the  exercise  of  bis 

*  regal  authority,  and  then  and  there  usurped 
4  the  government, '  and  appointed  officers,  to 
'  frit,  colonels  and  captains  of  a  certain  army, 

*  raised  against  the  king ;  against  the  peace  of 
'  our  sovereign  lord  the  king,  his  crown  and 
'  dignity,  ana  contrary  to  the  form  of  the  sta- 
'  tote  in  that  ease  mad©  and  provided.    And 

*  the  better  to  effect  this,  the  SOtn  of  December, 

*  in  the  said  11th  year,  with  a  multitude,  to  die 
«  number  of  a  thousand  persons,  to  the  jurors 
1  unknown,  in  warlike  manner  assembled,  and 
4  arrayed  with  guns,  trumpets,  drums,  ore.  did 
4  levy  war  against  the  peace,  &c.  and  contrary 
4  to  the  form  of  a  statute.' 

Which  being  read,  he  prayed  to  have  it  read 
a  second  time,  which  was  granted  him.  He 
then  prayed  to  have  it  read  in  Latin,  which  all. 
the  court  denied,  *  and  Keeling  the  king's  Ser- 
jeant said,  That  though  all  pleas  and  entries  are 
set  down  on  record  in  Latin,  yet  the  agitations 
of  causes  in  court,  ought  to  be  in  English* 

The  prisoner  moved  several  exceptions  to  the 
Indictment,  as  lhat  the  25  £.  3.  is  not  pursued: 
that  he  had  levied  no  such  force  as  amount- 
ed to  a  levying  of  war ;  Also  the  place  in 
which  persons  with  whom,  are  both  uncertain ; 
and  the  particular  acts  of  levying  war  being 
pot  set  forth,  he  thought  therefore  the  indict- 
ment was  insufficient  Also  he  said,  Here'  is 
a  long  time  of  action  for  which  I  am  charged, 
and  I  may  be  concerned  for  what  I  acted  as  a 
member  in  that  Sovereign  Court  of  Parliament, 
and  if  any  thing  concerns  the  jurisdiction  of 
that  court,  I  ought  not  to  bejndged  here.  At 
which  the  Court  and  King's  Counsel  took  great 
offence. 

He  said  also.  There  hath  been  an  Act  of  ge- 
neral Pardon  since  that  time,  whereby  all  trea- 
sons are  put  in  utter  oblivion;  and  though  sir 
Henry  Vane  were  excepted,  yet  none  oonsent 
tbat  be  was  that  sir  Henry  Vane.  But  the 
King's  Counsel  said,  If  he  would  plead  that 
-ptea,  they  would  join  that  issue  with  him,  if  he 
pleased ;  which,  if  it  should  be  found  against 
(nm,  it  would  be  too  late  to  plead  not  guilty. 

But  the  Court  said,  In  favour  of  life  a  man 
May  plead  a  double  plea,  and  give  in  his  ex- 
ception, and  plead  over  tothe  felouy  or  treason 

But  as  to  the  exceptions  taken  to  the  In- 
t,  they  save  little  need  to.  them,  but 
him  to  plead  or  confess. 

Whereupoff  be  pleaded  Not  Guilty;  and 
bad  four  days,  to  wit  till  Friday  next,  for  his 
trial 


la  OwuiKKk'sCase,  a.  n.  1696,  ia/rii, tt  tbe 
pawner*  request  the  Indictment  in  Latin  was 
seed  over  to  him  twice.  See  tbe  Case  infra. 
Altar  Vane's  conviction  the  King's  counsel  con- 
tented that  the  Indictaaeutin  Latin  might  be 
read  to  him.  Q  i 


Memorandums  for  and  towards  my  Defence. 

Upon  bearing  the  Indictment  read,  and  before 
Pleading. 

First,  to  lay  before  the  court  the  inspoasibilit/ 
that  be  humbly  conceives  is  already  in  view,  as  to 
the  having  any  such  indifferent  and  equal  trial,  aa 
the  law  intends  him,  and  doth  require  nod  com- 
mand on  the  behalf  of  all  the  free  people  of 
England.  The  rise  for  this  conception  he  takes 
from  what  bath  been  already  done  in  relation 
to  the  prisoner  himself,  unheard,  unexamined 
and  yet  kept  close  prisoner  for  near  two  whole 
years.  This  be  shall  leave  to  the  judgment 
of  the  court,  after  that  be  bath  made  known  the 
particulars  thereof  unto  them,  as  necessary  to 
precede  the  thing  demanded  of  him,  inpleavslsng 
Guilty,  or  Not  Guilty. 

Secondly,*  what  is  the  indifterency  which 
the  law  requires  and  appoints  throughout,  as 
well  in  matters  that  go  before  the  trial,  aa  in 
the  proceedings  at  the  trial  itself. 

Before  the  trial;  and  in  the  first  step  to  it, 
which  is  the  keeping  and  securing  bis  person, 
Magna  Charta  is  clear,  and  gives  tins,  rule, 
cap.  99.  '  Nullus  liber  homo  capiatnr,9  ckc. 
'  No  Freeman  shall  be  taken  or  imprisoned,  or 
'  be  disseised  of  his  freehold  or  liberties,  or  fne 
'  customs,  or  be  outlawed  or  exiled,  or  any  other- 
'  wise  destroyed ;  Nor  we  will  not  pass  upon 
c  him,  nor  condemn  him,  but  by  lawful  judgment 
c  of  his  Peers,  or  by  the  law  of  the  land :  We 
*  will  sell  to  no  man,  we  will  not  deny  or  defer 
'  to  any  man  either  justice  or  right/ 

Out  of  this  Chapter,  as  out  of  a  root  (saith 
Sir  Edward  Coke)  do  many  fruitful  branches 
of  the  law  of  England  spring.  It  contains  nine 
branches;  some  whereof  I  shall  insist  upon  in 
my  case. 

First,  That  no  man  be  taken  or  imprisoned 
but  per  legem  terra,  that  is,  bv  the  common 
law  or  custom  of  England ;  which  words  per 
legem  terre,  though  put  last,  refer  to  all  the 
precedent  branches. 

Secondly,  The  goods  of  any  offender  cannot 
regularly  he  taken  and  seized  to  the  king's 
use  before  conviction,  nor  be  inventoried,  nor  the 
town  charged  therewith,  before  the  owner  be 
indicted  of  record. 

Thirdly,  no  man  shall  be  exiled  or  banished 
out  of  his  country,  nor  be  in  any  sort  destroyed 
but  by  the  verdict  of  his  Peers. 

This  appears  bv  Bracton  and  other  ancient 
writers,  quoted  by  Coke,  in  the  third  part  of 
his  Institutes,  fol.  228. 

Upon  tlie  whole  matter,  saith  Coke,  These 
two  conclusions  are  manifestly  proved.  1.  That 
before  Indictment,  the  goods  or  other  things  of 
any  offender  cannot  be  searched,  inventoried 
or  in  any  sort  seized,  nor  aibvmduxment,  seiz- 
ed, removed,  or  taken  away,  before  conviction 
orattainder.  2dly,  That  the  begging  of  tk*  goods 
or  estate  of  any  delinquent,  accused  or  indict- 
ed of  any  treason,  felony,  or  ptber  ofence  before 
he  be  convicted  and  attainted*  is  utterly  unlaw- 
ful; Star.  Ri.l,  cap.3. 
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And  besides,  it  maketh  the  prosecution 
against  the  delinquent,  more  precipitant,  vio- 
lent and  undue,  than  the  quiet  and  equal  pro- 
ceeding of  the  law  and  justice  would  permit: 
Or  else,  by  some  underhand  agreement,  stops 
•r  binders  the  due  course  of  justice,  and  dis- 
courageth  both  judge,  juror  and  witness  to  do 
tbeirdoty. 

Srdly,  The  Jodjges  are  not  to  give  so 
much  as  their  opinion  before  hand,  concern- 
ing the  offence,  whether  it  prove  that  offence 
in  that  case. 

Coke  in  the  chapter  of  Petty-Treason,  fol.  89, 
expressly  saith ;  <  And  to  the  end  the  trial 
may  be  the  more  indifferent,  seeing  the  safe- 
ty of  tbe  prisoner  consists  in  the  indifferency  of 
the  court,  the  judges  ought  not  to  deliver  their 
opinions  before  hand,  of  any  criminal  case  that 
may  come  before  them  judicially.9  And  he 
there  cites  Humphrey  Stafford's  case,  that  arch- 
traitor,  in  which  Hussey,  Chief  Justice,  besought 
Hen.  7,  not  to  demand  of  them  their  opinions 
before  hand.  And  in  the  4th  of  his  Institutes 
io  the  chapter  of  the  high  court  of  parliament, 
fbL  37,  he  folly  shews  the  evil  of  askiog  the 
judges  opinions  before  hand. 

But  instead  of  tnis,  The  judges  being  assist- 
ant in  tbe  Lords'  House,  whfi  all  acts  of  parlia- 
ment pass  and  whose  advrce  is  taken  in  them 
(as  appears  by  what  is  declared  in  tbe  said  acts) 
prejudged  by  their  opinions  and  the  opinions  of 
the  parliament  before  band,  the  'merit  of  the 
cause  that  now  appears  to  be  put  upon  tbe  is- 
sue in  my  trial.  Hereby  the  Judges  are  render- 
ed et  parte,  and  the  indifferency  the  law  re- 
quire*, impossible  to  be  afforded. 

Nor  is  this  all ;  but  by  the  rules  declared  in 
the  Act  of  Indemnity,  all  are  disenabled  to 
plead,  or  make  use  of  the  ordinances,  orders 
and  votes  of  both,  or  either  Houses  of  parlia- 
ment, that  may  have  occasion  thereof:  and 
then  by  excepting  the  prisoner  and  his  fellows 
oat  of  the  said  act,  and  all  benefit  thereby,  a 
door  is  left  open  to  arraign,  bring  to  trial  and 
sentence  the  whole  cause  from  the  beginning  to 
the  ending,  in  the  person  of  the  prisoner,  and 
at  the  same  time,  deprive  him  of  ail  means  and 
possibility  of  justification  and  defence. 

4th!y.  It  is  observable  how  early  hard  mea- 
sure appeared  in  the  way  wherein  the  prisoner 
became  excepted  out  of  the  Act  of  Indemnity, 
*ben  the  Commons  iiis  proper  jndges,  declared 
him  in  their  thoughts,  not  'fit  to  be  endangered 
in  the  point  of  life  ;  yet  under  the  judgment 
of  the  Lords,  (that  ought  not  to  judge  com- 
moners, unbrought  before  them  by  the  Com- 
mons, much  less,  in  opposite  jodgment  to  tbe 
Commons)  the  Commons  were  necessitated  to 
J*M,  lest  otherwise  the  Act  of  Indemnity  to 
tbe  whole  nation  should  stop  upon  this  dispute 
*od  essential  difference  between  the  two 
booses;  a  competition,  easily  over-ruled  ;  al- 
though (as  it  proves  by  the  sequel)  that  Act  of 
Indemnity  is  like  to  become  feto  de  se,  or  a 
•kstroyerof  itself,  if  your  lordships  9ha11  con- 
<*»*«  yourselves  at  liberty,  (notwithstanding 
that  act)  not  only  to  bring  anew  into  memory 
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upon  the  stage,  the  state  of  all  the  passed  dif- 
ferences, from  first  to  last,  but  to  try  and  judge 
the  merit  of  them  in  my  person,  and  therein 
call  in  question  the  validity  of  that  whole  act, 
and  make  void  the  benefit  intended  by  it,  in 
case  the  war  undertaken  and  managed  bv  both 
of*  either  of  the  houses  of  parliament  be  judged 
unlawful,  and  withirf  the  statute  of  35  Edw.  3. 
For  this  adjudges  all  the  people  of  England 
morally  guilty  of  the  evil  ot  a  sin  and  offence 
against  the  law  of  nature,  which  once  done, 
whatever  promised  indemnity  be  granted  for- 
the  present,  the  evil  of  theaction  remains  upon, 
record ;  not  only  to  the  infamy  of  the  whole 
people  of  England,  but  their  future  danger, 
upon  pretence  they  have  forfeited  the  very  in- 
demnity granted. 

5thly.  The  length  of  time  taken  to  search 
out  matter  against  the  prisoner,  and  tbe  undue 
practices  and  courses  to  find  out  witnesses,  do 
further  evidence  how  unlike  the  prisoner  is  to* 
have  an  equal  and  indifferent  trial:  He  doubt* 
not,  this  will  appear  in  his  two  years  close  im- 
prisonment, (six  months  whereof  was  banish- 
ment) during  which  time,  he  was  never  so 
much  as  once  examined,  or  had  any  question 
put  to  him,  whereby  he  might  conjecture 
wherefore  he  was  committed  to  prison,  any 
further  than  was  expressed  in  the  warrants  of 
commitments. 

Now  these  were  so  general,  that  nothing' 
certain  or  particular  could  be  gathered  out 
of  them.  But  upon  the  received  opinion,  that' 
be  was  excepted  out  of  the  act  of  indemnity, 
and  in  the  sense  of  both  houses  a  great  delin- 
quent, bis  estate  was  attempted  to  be  inven- 
toried, his  rentals  demanded,  his  rents  were 
actually  seized  in  the  tenants  hands,  and  they 
forbidden  to  pay  them,  His  very  courts  were 
prohibited  by  officers  of  great  personages, 
claiming  the  grant  of  the  estate,  and  threatening 
his  officers  from  doing  their  duty.  By  these 
kind  of  undue  proceedings  the  prisoner  had  not 
wherewithal  to  maintain  himself  in  prison;  and 
his  debts  to  the  value  of  above  10,000/.  were 
undischarged,  either  principal  or  interest.  The 
hopes  of  private  hicre  and  profit  hereby,  was 
such  in  the  tenants  and  other  persons,  sought 
out  for  far  and  near,  to  be  witnesses,  that  it  is 
no  wonder  at  last  something  by  way  of  charge 
comes  to  be  exhibited. 

And  as  this  is  the  case  of  the  person  before 
his  appearance  at  this  bar,  with  respect  to  tho 
foresaid  unequal  proceedings  towards  him,  and 
the  great  disadvantages  put  upon  him,  and  ill  I 
these,  as  it  were,  in  a  continued  series  of  design; 
so,  the  matters  and  things  themselves  with 
which  it  now  appears  he  is  charged  in  the  in- 
dictment, make  his  case  still  very  extraordinary 
and  unusual,  involving  him  in  difficulties  that 
are  insuperable,  unless  God's  own  immediate 
power  do  shew  itself  in  working  hi?  deliverance. 

The  things  done,  are  for  many  years  past, 
in  a  time  of  differences  between  king  and  par- 
liament, and  wars  ensuing  thereupon.  Many 
extraordinary  changes  and  revolutions  in  tbe 
state  and  government  were  necessitated  in  tho 
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coarse  of  God's  providence,  for  wise  and  holy 
ends  of  his  above  tbe  reach  of  human  wisdom. 
Tbe  authority  by  which  they  are  done,  is 
prejudged.  The  Orders,  Votes  and  Resolu- 
tions of  parliament  are  made  useless,  and  for- 
bidden to  be  produced.  Hereby,  all  manner 
of  defence  is  taken  away  from  the  prisoner ; 
and  that  which  was  done  according  to  law,  as 
the  laws  of  those  times  were,  is  endeavoured  to 
be  made  unlawful,  and  so  the  persons,  acting 
according  to  such  laws,  are  brought  to  punish- 
ment. 

,  The  Judges  (as  hath  been  shewed)  are  fore- 
stalled in  their  judgments,  by  tbe  declared  sense 
of  parliaments,  given  ex  pott  fmcta.  The  jurors 
axe  put  upon  difficulties  never  known  before, 
for  twelve  commoners  te  judge  the  actions  of 
ail  the  Commons- of  England,  in  whom  they  are 
included,  as  to  whose  judgment  is  the  right,  tbe 
one  or  tbe  other's;  and  whether  their  represen- 
tatives be  trusty. 

.  The  party  indicted  is  under  an  incapacity 
to  bring  witnesses,  as  well  from  the  nature  of 
tbe  place  wherein  the  things  were  done,  within 
the  walls  of  the  house,  as  from  the  shortness  of 
time,  having  heard  nothing  of  his  charge,  and 
being  kept  a  close  prisoner,  to  the  last  day. 
His  solicitors  aad  persons  implored  in  his  law- 
business,  were  also  restrained  from  him. 

.  It  is  also  most  evident,  that  the  matters  for 
which  be  is  questioned,  beiog  tbe  product  of  so 
many  years  agitations  of  parliamentary  coun- 
cils and  arms,  cannot  be  of  a  single  concern, 
nor  be  reputed  as  the  actions  of  a  private  man, 
done  of  nts  own  head,  nor  therefore  come  with- 
in any  o£  the  six  classes  of  Treason,  contained 
in  95  Ed.  3. 
It  is  a  case  most  unusual,  and  never  hap- 

Cning  before  in  this  kingdom  ;  yet  it  is  al- 
iged  in  the  Indictment  to  be  a  levying  war 
within  that  statute,  and  so  comes  to  have  the 
name  of  High-Treason  put  upon  it,  thereby  (if 
possible)  to  deprive  him  of  the  use  and  benefit 
of  counsel,  as  also  of  competent  time  to  prepare 
for  his  Defeoce,  and  all  fitting  and  requisite 
means  fur  the  clearing  of  his  iimocency.  Unto 
this,  unless  some  remedy  be  afforded  by  the 
juatice,  candor  and  favour  of  this  Court,  it  may 
be  better  for  the  prisoner  (for  ought  he  yet 
knows)  to  be  immediately  destroyed  by  special 
command  (if  nothing  else  will  satisfy)  within 
any  form  of  law,  as  one  to  whom  quarter,  after 
at  least  two  years  cool  blood,  is  thought  fit  to 
be  denied  in  relation  to  the  late  wars.  This 
may  seem  better,  than  under  a  colour  and'form 
of  justice,  to  pretend  to  give  him  the  benefit  of 
the  law  and  the  king's  courts,  whose  part  it  is, 
to  set  free  the  innocent,  upon  an  equal  and  in- 
different trial  had  before  them,  if  their  cause 
will  bear  it:  but  k  is  very  visible  beforehand, 
that  all  possible  menus  of  defence  are  taken 
and  withheld  from  him,  and  laws  are  made  ear 
pint  facto,  to  forejudge  the  merit  of  the  cause, 
tlm  party  being  unheard. 

And  when  he  hath  said  all  this,  that  as  a  ra- 
tional man  does  occur  to  him,  and  is  fit  for  him 
to  represent  in  all  humility  to  the  court,  he 


crates  leave  further  to  add ;  That  he  Stand*  at 
this  bar  not  only  ae  a  man,  and  a  man  doatbed 
with  the  privileges  of  the  most  sovereign  conrt, 
but  as  a  Christian,  that  hath  faith  and  reliance 
in  God,  through  whose  gracious  and  wise  ap- 
pointment be  is  brought  into  these  ciecom- 
stances,  and  unto  this  place  at  this  tane,  whose 
will  be  desires  to  be  found  resigned  up  into,  an 
well  m  what  he  now  ca&b  him  to  saner,  as  in 
what  he  bath  called  him  formerly  to  act,  for 
the  good  of  his  country,  and  of  the  people  of 
Ged  in  it.  Upon  this  bottom  (he  blesses  the 
name  of  hie  God)  be  is  fearless,  and  knows  the 
issue  will  be  good,  whatever  it  prove.  God'a 
strength  may  appear  in  the  prisoner's  weak- 
aess ;  aad  the  more  all  things  entry  the  race  of 
certain  ruin  and  destruction  unto  all  that  u 
near  and  dear  to  htm  in  this  world,  the  snaen 
will  divine  deliverance  and  salvation  npr*aT ; 
to  the  making  good  of  that  Scripture,  *  That  he 
4  that  is  content  to  lose  his  life  in  Gov's  cause 
'  and  way,  shall  save  it,  and  he  that  instead 
'  thereof  goes  about  to  save  his  life  npon  andne 
1  terms,  shall  lose  it/ 

Far  be  it  therefore  from  me,  to  have  know- 
ingly, maliciously  or  wittingly  offended  the  law, 
rightly  understood  and  asserted ;  much  less,  to 
hare  done  any  thing  that  is  malum  p$r  se,  or 
that  is  morally  evil'.  This  is  that  I  allow  not 
as  I  am  a  man,  and  what  I  desire  with  stedmst- 
ness  to  resist,  as  I  am  a  Christian.  If  I  can 
judge  any  thing  of  my  own  case,  The  true  rea- 
son of  the  present  difficulties  and  straits  I  am 
in,  is  because  I  have  desired  to  walk  by  a  jut 
and  righteous  rule  in  all  my  actions,  and  net  te 
serve  the  lusts  and  passions  of  men,  but  had 
rather  die,  than  wittingly  and  deliberately  sin 
against  God  and  transgress  his  holy  laws,  or 
prefer  my  own  private  interest  before  tbe  good 
of  the  whole  community  I  relate  onto,  in  the 
kingdom  where  the  lot  of  my  residence  is  east. 

Iriday,  June  6, 1062. 

On  this  day,  the  Sheriff  returned  forthright 
freeholders  of  the  county  of  Middlesex,  After 
thirty-two  were  challenged  by  the  prisoner,  he 
had  a  jury  of  twelve  men  sworn ;  to  wit,  sir 
William  Roberts,  jun.  sir  Christopher  Andy, 
John  Stone,  Henry  Carter,  John  Leech,  Daniel 
Cole,  Daniel  Browae,ThoismChelsam,Tnosnae 
Pitts,  Thomas  Upman,  Andrew  Bent,  and  Wil- 
liam Smith. 

Attorney  Generml.  (Sir  Geoffry  Palmer.) 
The  Indictment  is, '  For  traitorously  imagining 
*  and  intending,  ore.  the  death  ot  the  ting/ 
This  very  imagination  and  compassing,  ore.  is 
treason.  Yet  forasmuch  as  tbe  intentions  of 
tbe  heart  are  secret,  the  law  cannot  take  no* 
tice  of  them,  till  they  are  declared  by  Overt- 
Act.  Therefore  we  shall  give  in  evidence, 
That  for  accomplishing  of  these  intentions,  tbe 
prisoner  sat  with  others  in  several  Council*,  or 
rather  confederacies,  incroacbed  the  govern- 
ment, levied  forces,  appointed  officers,  nod  at 
last  levied  open  and  actual  war,  in  die  head  of 
a  regiment.  If  any  of  these  crimes  be  proved, 
it  is  sufficient  to  make  him  guilty  within  this 
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And  the  open  levying  of  war,  mid 
appearing  in  to*  heed  of  a  regiment,  it  not  only 
« treason  of  itself,  bet  en  evidence  of  ell  those 
other  treasons  he  stands  charged  with  in  the 
hdictment. 

These  things  happening  before  the  Act  of 
Oblivion,  you  will  take  notice  of  that  act ;  and 
that  the  prisoner  being  excepted  by  name  from 
the  benefit  of  that  pardon,  though  he  he 
chargeable  for  any  crime  of  treason  since  the 
beginning  of  the  late  war,  yet  we  shall  confine 
the  facts  of  which  we  charge  him,  to  the  reign 
of  his  now  majesty. 

After  the  Home  had  voted  the  late  king's 
Concessions  in  the  Isle  of  Wight  to  be  a  good 
Ground  tor  Peace,  maoy  of  die  members  were 
kept  out  by  force,  ethers  turned  out ;  the  peers 
laid  aside,  and  at  last  the  king  murdered.  The 
fin*  thing  then  that  we  shall  lay  to  the  charge 
of  the  prisoner,  is,  That  that  very  day  wherein 
that  horrid  act  was  commuted,  we  find  his  hand 
and  seal  to  a  Warrant  to  the  officers  of  the  navy 
t*  itsae  oat  stores  for  a  Summer's  Guard  of  the 
Nasrow  Seas.  This  was  the  first  day  of  the 
reign  of  his  now  majesty.  And  so  be  enume- 
rated all  the  particulars  which  be  intended  to 
charge  him  with,  and  proved  them,  as  fol- 
lowed, 

1.  The  Warrant  of  the  *Oth  of  Jan.  1649 
was  pfoved  to  be  the  hand  of  sir  Henry  Vane 
by  Thomas  Lewis  and  Thomas  Tamer,  as  they 
belief t;  neither  of  them  affirming  that  they 
saw  him  write  it,  wot  knowing  bis  hand,  believed 
it  to  be  so. 

*.  Ralph  Darnel,  an  Under-Clerk  of  die 
Home  of  Commons,  proved  the  Journal-Book 
of  the  House,  and  said,  though  he  will  not  take 
apoa  him  to  nay  when  sir  Henry  Vane  Was 
there,  and  wfeea  he  was  absent,  yet  he  said  po- 
•ttwd*,  That  at  what  time  soever  he  is  set 
down  jo  the  Journal,  to  have  acted  or  reported 
any  thing,  be  was  there.  In  which  book  Febr. 
r,  1649,  fol.  6tt,  was  the  Order  to  set  op  a 
Conned  of  State. 

Fol.  4S4,  Feb.  13.  where  the  Instructions 
patented  to  the  House,  upon  which  the  Coun- 
cil of  State  was  to  act. 

1.  The  first  was,  '  That  yon,  or  any  four  or 
1  mote,  are  to  suppress  aft  and  every  person 

*  tod  perseas  pretending  title  to  the  kingly  go- 

*  vemment  of  tbss  nation,  from  or  by  the  late 
'tag;  Charles  Stuart,  bis  son;  or  any  claim* 
1  iaf  frooa  or  by  them  or  ejther  of  them,  or  any 
'  otn|F  single  person  whatsoever.* 

This  the  Attorney  said,  was  in  the  first  part 
of  chat  Instruction,  to  destroy  the  king's  person, 
tod  in  tbe second  part,  the  kingly  government. 

9.  That  yon,  &c  are  appointed  to  direct  tbe 
fortes  of  thts  commonwealth,  for  the  preventing 
aud  •oppiessingof  tasnoks  end  insurrections  at 
borne,  or  iavaamos  from  abroad ;  and  for  these 
coos  to  raise  forces,  &c. 

3.  That  Feb.  14,  1649.  fol.  695.  Sir  Henry 
Vans  was  chosen  a  member  of  the  CotmcHf 
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of  State,  hod  acted  open  these  Instructions : 
which  they  proved  thus;  to  wit,  1.  That  Sir 
Henry  Vane,  as  fo).  893,  23rd  of  March  1649, 
reported  from  the  Council  oT  State,  an  Esti-, 
mate  of  the  Number  of  Ships  for  the  Summer's 
Guard  of  the  Narrow  Seas.  «.  March  SO, 
1649,  Sir  Henry  Vane  reports  from  the  Council 
of  State.  That  10,000/.  Parcel  of  the  20,000*. 
assessed  upon  South- Wales  for  their  delinquen- 
cy, be  allowed  towards  the  setting  out  of  this 
Fleet,  for  the  service  of  the  parliament:  which 
was  ordered  accordingly,  and  to  be  paid  to  sir 
Henry  Vane,  as  Treasurer  of  the  Navy.  3. 
That  Sir  Henry  Vane  usually  sat  in  Council ; 
but  this  deponent  being  never  admitted  to  go  in 
after  the  Council  was  sat,  proves  that  he  often 
saw  bim  go  in  at  the  fore-door  and  back-door, 
and  often  continue  there  all  the  time  the  Coun- 
cil was  sitting. 

William  Dobbins  and  Matthew  Lock  say, 
That  they  several  times  saw  sir  Henry  Van* 
sit  in  a  Committee  of  the  Council,  in  the  years 
4661  and  1659,  which  consisted  only  of  mem- 
bers of  the  council ;  and  particularly  at  the 
Committee  for  Scotish  and  Irish  Affairs,  where 
sir  Henry  Vane  was  often  in  the  chair,  and 
produced  several  orders  of  that  Committee. 

Fourthly,  Feb.  IS,  1649,  a  new  Council  of 
State  was  chosen,  of  which  sir  Henry  Vane  wait 
one:  fol.  790. 

Feb.  13,  1649.  AH  the  Instructions  of  the 
former  year  were  read  and  asseuted  to. 

Feb.  49,  1649,  (fol.  760.)  Sir  Henry  Vans) 
reported  the  Form  of  an  Oath  of  Secrecy  to  be 
administered  to  every  of  tbe  mem  bees  of  the 
Council;  which  was,  to  keep  ail  things  which 
should  be  transacted  in  Council  secret,  and  to  . 
be  true  and  faithful  to  their  Instructions:  which 
the  Attorney  said  (since  their  first  Instruction* 
was,  to  suppress  all  persons  pretending  title 
from  the  king)  was  in  effect  an  oath  of  abjura- 
tion. 

Fifthly,  Anno  1651,  air  Henry  Vane  was 
President  of  the  Council  of  State,  and  several 
.Warrants  were  produced,  to  wit,  May  $$• 
1659,  and  May  99, 1659,  to  deliver  to  Major 
Wigan  900  Firelocks  and  ten  Drums.  The 
other,  for  the  delivery  of  500  Foot- Arms,  for 
Recruit  of  Colonel  lngoldsby's  regiment :  and 
these  were  subscribed,  *  By  order  of  the  Coun- 
cil, H.  Vane  President.9 

April  9, 1653.  A  Warrant  of  that  date  wad 
produced  by  the  Couunissiooers  of  the  Navy, 
of  which  he  was  one,  for  furnishing  oat  fcho 
Hampshire  frigate  with  f  revisions  and  ammwr 
nation  for  the  use  of  tbe  state. 

From  this  time  to  1659,  tbey  charge  bin* 
with  .nothing ;  and  then  tbe  Jonrnol^Book  was 
produced,  and  attested  by  Ralph  Darned 
wherein,  May  7,  1659,  an  Order  was  made  for 
appointing  a  Committee  of  Safety, (whereof  sir 
Henry  Vane  was  one)  '  That  they,  or  any  four 
or  more  of  them,  should  take  care  of  tlie  Safety 
of  this  Commonwealth,  and  they  to  sit  for  eight 
days  and  no  longer :'  fol.  36. 

May  IS.  1659.  Sir  Henry  Vane  reported, 
That  tbey  bad  conferred  with  aU  Che  Foreign 
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Ambassadors :  that  the  Commonwealth  is  in 
amity  with  all  foreign  princes,  but  Spain. 

Resolved,  That  Ch.  Fleetwood,  J.  Lambert, 
J.  Desborough,  James  Berry,  Arthur  Haslerip, 
Edmund  Ludlow,  and  sir  Henry  Vane,  be 
Commissioners,  to  nominate  commission-officers 
for  the  army  of  this  Commonwealth.  By  virtue 
hereof,  they  proceeded,  Juue  17,  1659,  to  no- 
minate commission-officers,  appointed  Robert 
Mosse  a  colonel,  presenting  a  list  of  his  com- 
mission officers ;  and  John  Mason  to  be  go- 
vernor of  Jersey. 

May  31,  fol.  158.  Sir  Henry  Vane  reports 
concerning  Affairs  between  the  two  northern 
kings  in  the  Sound,  wherein  the  Affairs  of  this 
Commonwealth  are  concerned. 

Sept.  2,  1659.  At  the  Committee  of  State 
Jtt  Whitehall  :  an  Order  was  produced  for  the 
re-delivery  of  the  City-horses  to  their  respec- 
tive owners,  signed  H.  Vane,  President. 

A  Warrant  was  produced  under  the  hand  of  sir 
Henry  Vane,  proved  by  Thomas  Lewis  and  one 
Falconer,  for  so  many  hangers  to  col.  Thomp- 
son, as  he  shall  require  for  nis  regiment. 

Three  several  Letters,  to  deliver  1,200  Arms 
for  the  use  of  my  regiment ;  to  wit,  to  Sam. 
Linn,  my  captain- lieutenant,  30  arms  for  my 
company  ;  to  major  Thomas  Shurman,  major 
of  my  regiment,  4  or  5  barrels  of  powder. 

Then  one  Marsh  was  produced  a  witness, 
who  proves,  That  sir  Henry  Vane  proposed 
the  new  Model  of  Government,  Whitiocke 
being  in  the  chair,  in  these  particulars : 

u  1.  That  the  Supreme  Power,  delegated  by 
the  people  to  their  trustees,  ought  to  be,  in 
•tome  fundamentals,  not  dispensed  with. 

"  «.  That  it  is  destructive  to  the  people's 
liberties  (to  which  by  God's  blessing  they  are 
restored)  to  admit  any  earthly  king  or  single 
person,  to  the  legislative  or  executive  power 
ever  this  nation. 

"  3.  That  the  Supreme  Power  delegated,  is 
Hot  entrusted  to  the  peoples  trustees,  to  erect 
matters  of  faith  or  worship,  so  as  to  exercise 
-compuliiou  therein." 

Thomas  Pury  proves,  That  he  was  at  the 
^debating  of  the  two  last  of  these  Propositions, 
And'  believes  they  were  proposed  to  the  ohair* 
man  Whitiocke  by  sir  Henry  Vane ;  but  affirms 
confidently,  that  sir  Henry  Vane  gave  reasons 
(o  maintain  them. 

Tho.  Walla  produced,  proves  sir  Henry 
Vane  and  col.  Rich  in  the  head  of  a  company 
in  Winchester  Park  in  Southwark ;  and  that 
the  captain  lieut.  Linn  said  to  the  soldiers, 
Inat  sir  Henry  Vane  had  given  them  five 
pounds  to  drink ;  that  the  said  Linn  sent  home 
a  key  to  his  wife  to  send  him  four  pounds  out 
of  his  trunk,  to  give  the  soldiers. 

John  Cook  deposeth,  That  he  was  sent  to 
the  Horseshoe-Stairs  to  meet  sir  Henry  Vane 
and  col.  Rich,  and  that  sir  Henry  Vane  deli- 
vered five  pounds  to  capt,  Linn  to  reward  the 
soldiers.  This  was  all  the  Evidence  given  by 
the  king**  counsel ;  to  which  sir  Henry  Vane 


was  required  to  make  his  Defence,  and  to  go 

through  with  his  case  all  at  once,  and  not  to 
reply  agaia  upon  the  king's  counsel,  who  re- 
solved to  have  the  last  word  to  the  jury. 

Sir  Henry  Vane.  Coke,  in  his  Pleas  of  the 
Crown,  fol.  6,  saith,  King  is  to  be  understood 
of  a  King  regnant,  and  in  actual  possession  of 
a  crown,  and  not  of  a  king  when  he  is  only 
rex  de  jure,  and  out  of  possession.  Now  an 
interregnum  is  confessed  by  the  Indictment  : 
all  ensigns  of  authority,  and  badges  of  govern- 
ment, were  visibly  in  another  name  and  stite ; 
the  king's  l>est  friends  suing,  and  being  sued, 
in  another  name. 

The  Court  told  him,  he  should  first  make  his 
case  out  in  point  of  fact,  and  it  would  be 
then  seasonable  to  stand  upon  matter  of  law  ; 
for  (say  they)  it  is  a  good  rule,  tn  facto  jut 
oritur,  and  enjoined  him  to  call  his  witnesses, 
if  he  had  any. 

To  which  sir  Henry  Vane  desired  process  of 
court  to  summon  them,  and  a  further  time  to 
answer  the  charge.  But  it  was  told  him,  the 
Jury  were  to  be  kept  without  meat,  drink, 
fire  or  candle,  till  their  verdict  was  delivered 
in ;  and  therefore  that  could  not  be  granted. 
He  then  cited  the  fourth  part  of  Coke's  In* 
stitotes  concerning  the  privilege  of  parliament, 
aud  that  many  of  these  things Doing  transacted 
there — 

The  Court  here  interrupted  him,  and  said,  If 
the  things  charged  were  done,  justify  them  ; 
if  not,  disprove  them.  So  he  went  to  give  au- 
swer  to  the  fact. 

And  as  to  the  first  Warrant,  Jan.  30, 1648-9, 
he  said,  That  his  hand  had  been  oftentimes 
counterfeited,  and  amongst  other  occasions,  for 
two  great  sums,  to  the  value  of  10,000/. :  and 
that  he  had  great  reason  to  (relieve,  that  this 
warrant  was  forged,  and  produced  two  wit* 
nesses  to  prove  it. 

Then  said  Justice  Windham:  It  may  be 
your  hand  may  have  been  forged  for  receiving 
of  money,  but  it  is  not  to  be  conjectured,  that 
it  should  be  forged  to  set  ships  to  sea;  and 
directed  to  the  Jury  to  cousider  of  the  cir- 
cumstance*. 

Sir  Henry  Vane,  Neither  of  the  witnesses 
ever  saw  me  set  my  hand  to  either  of  these 
Warrants  or  Orders;  nor  doth  one  witness 
prove  that  he  ever  saw  me  sit  in  the  Council 
of  State.  He  further  said,  That  lie  absented 
from  the  House  from  December  3,  1648,  till 
February  7.  That  he  was  chosen  a  member 
of  the  Council  of  State  without  his  consent  and 
knowledge ;  and  being  demanded  to  take  an 
oath  of  approbation  of  what  bad  been  done  to 
the  late  king,  he  refused,  and  caused  it  to  be 
expunged ;  That  these  actings  in  council,  (if 
any  were)  were  by  authority  of  a  parliament, 
of  a  parliament  constituted  in  an  extraordinary 
manner,  made  indissoivable  but  by  act  of  par* 
liament.  He  insisted  much  on  the  preamble  of 
that  act,  so  as  that  parliament  being  co-or- 
dinate with  the  king,  (for  the  government  was 
in  the  king  and  the  two  houses)  whatever  be 
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■cied  by  them  or  their  authority  cannot  be 
treason  within  the  statute  of  95  Ed.  3. 

He  cited  an  Ordinance  of  parliament  in 
1642,  and  said,  That  he  hoped  these  things  had 
been  laid  asleep  by  the  Act  of  Oblivion ;  and 
if  tbej  should  now  rise  in  judgment  against 
him,  he  feared  they  would  shake  that  security 
which  the  people  promised  themselves  under 
that  act.  But  if  he  should  be  now  called  in 
question  for  those  things  which  were  transacted 
in  that  parliament,  of  which  he  was  a  member, 
he  shall  have  the  comfort  and  peace  of  those 
actions  to  sopport  him  in  his  greatest  sufferings, 
lie  added,  That  if  he  were  excepted,  then  must 
he  be  judged  for  the  crimo  of  the  whole  nation, 
and  that  crime  must  be  ravelled  into  through 
him :  that  the  case  is  seen  as  never  yet  fell 
out,  to  wit,  that  the  government  being  in* 
trusted  to  three  estates,  they  should  so  rail  out 
among  themselves,  as  the -people  cannot  tell 
which  to  obey  ;  that  where  these  great  changes 
fell  out,  it  is  not  possible  for  any  man  to  pro- 
ceed according  t»  all  formalities  of  law  ;  that 
there  was  a  political  power  by  this  act  of  17 
Caroti  co-ordmate  with  the  king;  and  where 
these  powers  are  not  in  conjunction,  but  in 
enmity  to  each  other,  no  Court  inferior  to  the 
parliament,  by  whose  authority  these  things 
were  acted,  ought  to  be  judges  of  this  case, 
which  certainly  never  happened  before. 

He  farther  saith,  He  was  not  the  first  mover 
»  these  actions,  and  that  he  should  be  called 
in  question  for  these  matters  by  a  king  that 
was  out  of  possession  at  a  lime  when  these 
things  were  acted,  would  be  inconvenient,  to 
saj  oo  m*>re ;  that  when  the  three  estates  were 
disjoined,  he  thought  it  the  be»t  policy  to  pre- 
*rte  the  government  in  its  root,  to  wit,  the 
Commons ;  by  wbom.it  was  preserved,  and  at 
«*t  restored  to  its  former  course  :  that  as  to 
the  regiment  that  passed  under  his  name,  he 
disowned,  it  •  That  reports  of  Messages  are  not 
the  holt  of  the  reporter ;  for  his  judgment 
does  not  always  go  along  with  them,  but  be  is 
QHiod  to  deliver  bis  message  ;  That  he  always 
lured  the  government  as  it  is  set  forth  in  oar 
ancient  law-books;  and  that  that  parliament 
(so  much  decried)  at  last  restored  affairs  to  the 
posture  in  which  they  bow  are. 

As  to  the  Warrants  signed  by  him,  he  said, 
'he?  appear  to  be  signet!  in  the  name,  and  by 
the  Order  of  the  Council;  and  his  hand  that 
subscribes,  is  not  so  much  as  active  or  passive 
to  the  commands  of  the  council.  If  the 
council,  who  commanded  the  signing  were  un- 
warrantable, Use  parliament  who  appointed  the 
council  must  be  much  more  unwarrantable. 

And  here  be  offered  these  points  to  be  con- 
"tad  and  prayed  earnestly  to  have  counsel 
**igoed  him  to  speak  to  them* 

1.  Whether  the  collective  body  of  the  par- 
hamrnt  can  be  impeached  of  High  Treason  ? 

•  See  a  Note  to  the  Case  of  Don  Pantaloon 
fc»  «nt€.  vol  5,  p.  4*6,  and  a  Note  to  the  Case 
tf  Twya,  Brewster,  Dooo  aud  Brooks  a.  j>. 
lW.pml, 


2.  Whether  any  person  acting  hy  authority 
of  parliament,  can  (so  long  as  heactethby 
that  authority)  commit  treason  ? 

3.  Whether  matters  acted  by  that  autho- 
rity, can  be  called  in  question  in  .an  inferior 
court? 

4.  Whether  a,  king  dejure%  and  out  of  pos- 
session, can  have  treason  committed  against 
him,  he  not  being  king  de  facto,  and  in  actual 
possession  ?  and.  prayed  it  might  be  argued  by 
counsel. 

5.  Whether  matters  done  in  Southwark,  in 
another  county,  may  be  given  in  evidence  to  a 
Middlesex  jury  ? 

As  to  the  last  Exception,  the  Court  said, 

That  he  was  indicted  for  compassing  and 
imagining  the  king's  death  in  Middlesex  ;  and 
any  Overt-Act  to  prove  this  imagination,  may 
be  given  in  evidence,  wheresoever  it  be  acted. 
To  which  sir  Henry  Vane  prayed  the  benefit 
of  a  bill  of  exception,  upon  the  statute  of 
Westminster  S.  cap.  31.  and  prayed  that  the 
justices  might  seal  it ;  which  they  all  refused, 
and  held,  it  lay  not  in  any  case  of  the  crown. 

The  King's  Counsel  desired  be  might  call  hit 
witnesses,  (if  any  he  had)  for  if  they  once  came 
to  reply  to  him,  he  must  then  be  silent ;  and 
consented,  that  (if  it  would  aid  him)  they  would 
allow  his  actings  to  be  in  the  name  ana  by  the 
authority  of  the  council  of  state ;  and  the 
actings  of  the  council  of  state  to  be  by  autho- 
rity of  what  he  called  a  parliament. 

Sir  Henry  Vane  replied,  Then  what  I  acted 
in  the  Council  of  State,  and  Committee  of 
Safety,  constituted  by  the  parliament  to  endure 
for  eight  days,  you  will  allow  me  :  then  you 
must  prove  that  I  ever  acted  in  the  other 
Council  of  State,  after  the  parliament  was 
turned  out. 

Then  the  King's  Counsel  produced  a  War- 
rant, dated  November  3,  1659,  which  was  sent 
in  pursuance  of  an  Order  of  the  Committee  of 
Safety,  by  sir  Henry  Vane,  as  Treasurer  of  the 
Navy. ,  This  Warrant  was  for  the  sending  of 
divers  arms  Northwards  after  Mr.  Lambert 
who  was  gone  down  to  oppose  the  now  duke  of 
Albemarle.— Sir  Henry  Vane  produced  Wil- 
liam An^el,  Brisco,  Middleton,  &c.  officers  of 
that  regiment  which  went  under  his  name ; 
who  having  recourse  unto  him  for  orders  about 
October  1659,  he  bad  them  desist,  and  decla- 
red bis  dissatisfaction  in  their  proceedings': 
and  this,  after  their  se?eral  importunities  to  have 
orders  from  him.  And  thu»  he  closed  his 
Defence. 

Solicitor  Finch.  As  to  pretence  of  the 
Power  of  Parliament,  it  is  to  be  known,  that 
it  was  not  the  eighth  part  of  the  House  of  Com- 
mons  ;  such  as  were  let  in  to  do  all  that  hath 
been  complained,  and  acting  under  aotbority 
of  such  an  end  of  a  parliament,  under  such  a 
violation,  was  no  excuse,  but  an  aggravation ; 
but  that*  the  parliament  was  in  law  ended  by 
the  death  of  the  late  king,  notwithstanding 
that  act  of  17  Caroli  primi,  appears  thus;— 
The  king's  writ  for  a  parliament  is  ad  tracton- 
dum  nobucum  ;   which  is  intended  as  well  of 
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the  natural  capacity  of  the  kin*,  as  of  his 
politic.  2.  It  is  absurd  to  say,  that  the  acta 
of  Parliameot  of  king  Charles  the  first,  should 
be  bis  acts  in  the  time  of  king  Charles  the 
second.  3.  A  Commission  of  Sewers,  enacted 
to  be  on  foot  for  ten  years,  expires  by  the  death 
of  the  kiog,  and  the  authority  of  the  commis- 
sioners is  at  an  end.  4.  It  is  not  possible  for 
one  king  to  impose  a  parliament  epon  a  suc- 
cessor. So  much  for  his  acting  by  colour  of  au- 
thority of  parliament. — And  as  to  the  question, 
Whetheran  House  of  Parliament  can  commit 
Treason,  If  they  departfrom  that  allegiance  which 
they  have  sworn  at  their  first  meeting,  they  are 
impeachable  for  it.  As  to  a  co-ordination  in  the 
aartiament,  he  denied  it. — As  to  the  question, 
Whether  the  king  being  oat  of  actual  posses- 
sion, pan  have  treason  committed  against  him  ? 
be  affirmed  it,  and  said,  otherwise,  if  rebellion 
should  be  so  prosperous  as  to  depos&or  oppress 
tbe  king  in  battle,  the  offenders  are  not  to  be 
called  in  question,  because  they  prevailed. 
He  said  it  was  tbe  plea  of  Watson  die  Jesuit, 
who  being  indicted  for  compassing  the  death  of 
king  James  in  Scotland,  after  he  was  declared 
king  of  England,  and  before  his  actual  entering 
into  this  realm,  made  this  defence,  that  the 
king  was  never  in  possession  of  the  crown. 

Justice  Windham,  As  to  the  act  of  17 
Caroli,  and  the  preamble  of  that  act,  so  much 
insisted  on  by  the  prisoner;  1.  He  held,  that 
the  parliament  had  not  greater  authority  by 
it,  but  was  only  made  more  durable  than 
other  parliaments  have  been ;  but  be  held, 
that  <jbe  parliament  was  absolutely  dissolved 
by  the  death  of  the  king;  and  put  this  case: 
if  it  should  he  enacted  that  such  a  marriage 
should  continue  till  it  was  dissolved  by  act  of 
parliament;  if  one  dies,  it  is  a  determination 
of  it  m  fact,  so  as  no  man  can  say  but  it  is 
absolutely  dissolved.  2.  It  must  continue  in 
the  degree  and  dignity  of  a  parliament.  If  the 
House  be  under  a  force,  and  some  kept  out, 
tome  let  in,  to  serve  a  turn,  whatever  they  act 
is  a  nullity  in  law.  For  freedom  is  the  princi- 
pal essence  and  honour  of  a  parliament ;  yet 
though  the  House  he  under  a  force,  the  House 
is  not  dissolved  by  such  force,  but  the  proceed- 
ings are  to  he  suspended,  till  it  acquire  its 
former  liberty ;  and  this  as  well  by  tbe  common 
law,  as  by  the  civil  and  canon  laws  of  all  other 
countries.  3.  Tbe  parliament  is  the  king's 
great  council,  the  pters  are  conctiiarii  nati, 
if  they  be  forced  away,  or  laid  aside,  as  here 
they  were,  all  the  rest  is  but  magniuaminis 
umbra. 

Taismm  beld  the  same  opinion,  That  it  is 
not  the  sitting  of  a  few  members  within  those 
walk  that  will  continue  it  a  parliament :  and 
th»u*h  enother  parliament,  •  great  many 
years  after  tke  king's  death,  declared  it  to  be 
at  an  end ;  y«t  that  act  was  but  declaration,  it 
was  at  an  end  before.  Whether  a  parliament 
may  commit  treason,  is  not  the  question  ;  bur 
whether  a  few  of  tbe  House  shutting  out  their 
fellows,  and  usurping  the  government,  were 
not  traitors? 


Fortter  held  the  same  opinion,  and  said.  The 
distinction  between  toe  politic  and  natural 
capacity  of  the  king,  was  the  treason  of  Che 
two  Spencers:  that  privilege  of  the  parlia- 
ment is  no  shelter  for  breach  of  the  peace,  much 
less  for  treason. 

TwutUm  added,  That  to  compass  the  death 
of  the  king  as  a  natural  person,  was  treason  ;  to 
compass  his  death  in  his  political  capacity,  as 
to  depose  biro,  was  treason  ;  and  both  pro- 
vided for  by  the  act  of  95  Edw.  3.  That  in 
the  same  instant  the  late  king  expired,  in  tbe 
very  same  his  now  majesty  was  king  de  facto  ; 
and  affirmed  the  cases  of  Watson  and  Clark, 
t  Jac.  If  an  army  be  raised  against  the  king, 
aad  the  king  is  alam  in  the  oatde,  thia  treason 
is  questionable  by  the  Successor,  as  Stone's 
ease  is  in  Dyer.  398.  b.* 

Thus  ended  the  Questions  of  law  proposed. 

The  Solicitor  spake  after  to  the  jury  con- 
cerning the  fact,  which  after  they  withdrew 
to  consider,  and  being  withdrawn  about  half 
an  hour,  returned  wkhr  "their  verdict;  which 
beitif  delivered  by  tbe  foreman,  in  the  nante 
of  bis  fellows,  with  their  consent  found  the 
prisoner  Guilty  of  High  Treason  from  Jan.  30, 
1648-9. 

They  not  only  found  him  Gailtr  according 
to  the  Indictment,  which  was  laid  tor  what  the 
prisoner  did,  1669 ;  but  for  a  long  series  of 
High  Treason,  as  they  reckon,  from  Jan.  30, 
1648-9. 

A  true  Copy  of  the  Prisoner's  own  Papers 
containing  the  Substance  of  what  he  plead- 
ed on  the  said  day  of  his  Triul,  June  6. 

That  without  any  seeking  of  mine,  I  was 
chosen  by  writ  under  the  great  seal,  to  serve  as 
burgess  for  the  town  of  Kingston  upon  Hull,  m 
the  parliament  that  sat  down  on  the  3rd  of 
November,  1640,  and  having  in  pursuance 
thereof  taken  my  seat  in  the  said  parliament,  I 
was  obliged  by  law  to  give  my  attendance  open 
the  said  trust,  as  well  as  upon  grounds  of  ekity 
and  conscience. 

The  said  parliament  was  not  only  called  aad 
assembled  after  tbe  usual  manner,  aad  bad  the 
power  and  privileges  incident  to  that  high 
court,  but  was  by  express  statute  aad  conseot 
of  the  three  estates  so  constituted,  as  to  its 
cootinuanoe,  adjournment,  prorogation  and 
dissolution,  that  in  none  of  these  particulars 
they  were  subject  to  alteration,  but  by  their 
own  common  assent,  declared  by  act  of  par- 
liament, to  be  passed  by  themselves  for  that 
purpose,  with  the  royal  assent. 

In  the  Preamble  to  the  Act  for  Continu- 
ance of  the  said  Parliament,  these  words  are 
contained :  "  Whereas  great  sums  of  money 
must  of  necessity  be  speedily  advanced  and 
provided  for  tbe  relief  of  his  majesty's  array 
and  people  in  the  northern  parts  of  this  realm, 
and  for  preventing  the  imminent  danger  this 
kingdom  is  in  ;  attd  for  supply  of  ins  majesty's 

*  See  vol.  1.  p.  1087,  of  this  Collection, 
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present  and  uryi  occasions,  which  cannot  be 
» timely  effected  as  is  requisite,  without  credit 
for  ratting  the  said  monies ;  which  credit  can- 
aot  be  obtained  until  such  obstacles  be  first  re- 
amed, as  ere  occasioned  by  fears,  jealousies 
sod  apprehensions  of  divers  his  majesty's  loyal 
adjects,  That  this  present  parliament  may 
be  artjovroed,  prorogued  or  dissolved,  before 
justice  shall  be  dulyexeeuted  unon  delinquents, 
ted  public  grievances  redressed,  a  firm  peace 
between  the  two  nations  of  England  and  Scot- 
kad  concluded,  and  before  sufficient  provision 
be  made  for  the  repayment  of  the  said  monies 
to  to  be  raised,  otc."  By  all  which  the  very 
aerk  that  was  between  the  three  estates  agreed 
to  se  done  for  the  good  and  safety  of  the  king- 
sow,  was  id  sundry  particulars  declared  and 
eipretsed ;  and  not  only  so,  but  as  is  acknow- 
ledged by  the  late  king  himself  in  his  Answer 
u>  the  Nineteen  Propositions,  the  power  which 
tbrreby  was  legally  placed  m  both  Utilises,  was 
awe  than  suskcieat  to  prevent  and  restrain  ty- 
ranny. 

So  that,  by  what  hath  been  shewed,  the  law 
itself  is  with  me,  and  for  me,  enjoining  my 
continued  attendance  on  the  trust  which  by 
this  means  was  committed  to  me,  and  autho- 
rised me  m  particular  to  effect  the  things  con- 
tused in  the  said  preamble  ;  and  to  act  ia  all 
abetters  belonging  to  the  high  court  of  park** 
nenr,  for  the  good  and  safety  of  ^t lie  kingdom 
io  time  of  isnminent  danger  s  I  had  been  lia- 
ble to  great  punishment  by  the  law,  for  rks- 
sttendance  and  deserting  my  station  therein, 
till  lawfully  or  by  force  dismissed  therefrom  ; 
sod  this,  whatever  occasion*  others  might  have, 
by  s  voluntary  or  forced  departure  from  atten- 
dance upon  that  trust. 

The  actions  therefore  done  by  me  m  this  em* 
pscity,  and  according  to  the  law,  privileges, 
cottons  and  power  of  parliament,  and  that 
web  a  one  as  was  thus  extraordinarily  consti- 
tuted, neither  are  nor  can  be  brought  within  the 
statute  of  96  Esrw.  3,  c.  8,  nor  are  to  be  ques- 
tioned, tried,  much  lees  judged  and  sentenced, 
many  inferior  court.  Nay,  se  far  is  it  from 
this,  that  by  a  declaration  and  resolution  ef 
samament,  August  IS,  164S,  it  m  adjudged  to 
be  oaamitring Treason  in  the  highest  degree,  to 
bring  both  or  either  Houses  of  Parliament 
under  that  or  such  like  imputations. 

Nor,  till  of  late,  have  I  ever  beard  but  that 
those  who  took  the  judgment  of  parlieuseat  for 
their  rule  and  guide,  (however  tortuous  or  erro- 
eecas  it  might  afterwards  be  accounted  in  sne- 
eeeding  tasee)  and  they  that  acted  by  and  un- 
der the  ooaotenance  of  their  declared  jodg- 
aeats,  orders  or  ordinances,  ever  acknowledge 
ei  binding  during  the  sitting  of  the  parliament, 
"ere  tare  and  indemnified  from  all  punish* 
And  for  s^vernsnent-sahe  itself,  it  is 
it  should  be  so ;    because  none*  are 
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Junes  of  the  power  and  privilege*  of  parlia* 
■eu  but  taemstrres.  For-  admit  once  that 
their  judgment  may  be  caked  in  question,  and 
•wpeted  ky  private  persons,  or  by  inferior 
courts,  whose  votes  are  included  in  theirs,  the 


fundamentals  of  government  are  plucked  up  by 
die  roots.  '  Par  m  pares  non  hebet  impcrium» 
'  muko>  minue  m  eoS  qui  majus  impefium  ha- 
'  bent :'  An  equal  has  no  command  over  his 
equal,  much  less  over  those  that  have  a  greater 
command  or  authority. 

His  late  majesty,  in  his  Answer  to  the  Nine'* 
teen  Propositions,  does-very  brie6y  and  exactly 
state  the  nature  and  kind  pf  government  that » 
exercised  in  this  kingdom,  saying,  "  The  laws 
of  this  kingdom  are  made  by  a  King,  a  House 
of  Peers,  and  a  House  of  Commons,  chosen  by 
the  People,  all  having  free  votes,  and  portico* 
kr  privilege.  These  three  estates  making  one 
incorporate  body,  are  they,  in  whom  the  sove- 
reignty and  supreme  powec  is  placed,  as  to  the? 
making  and  repealing  of  laws  i  And  the  go- 
vernment, according  to  these  laws,  is  trusted  Co 
the  king,  who  in  the  interval  of  parliament  is 
sole  in  the  exercise  of  government,  which,  the 
parliament  sitting,  he  i»  to  exercise  in  conjunc- 
tion with  the  two  Houses." 

And  his  said  majesty  asserting  three  sorts  of 
government,  Absolute  Monarchy,  Aristocracy 
and  Democracy,  does  most  rightly  distinguish! 
the  Monarchy  of  England  from  all  tlione  three* 
and  commends  the'  constitution  of  this  kiae> 
dom,  as  it  is  a  mixture  of  all  three,  having  the 
conveniences  of  them  all  without  the  inconve- 
niences of  any  one,  as  long  as  the  balance 
hangs  even  between  the  three  estates,  that  they  - 
run  jointly  on  in  their  proper  channels,  and  thai 
the  oversowing  of  either  on  either  side,  raise 
do  deluge  nor  inundation. 

By  the  passing  of  the  aforesaid  act  for  the 
continuance  of  the  fbre-mcotiooed  parliament, 
the  intervals  of  parliament  were  no  longer,  an 
before,  at  the  will  and  pleasure  of  the  kinga 
but  the  power  to  continue  in  the  said  park** 
ment,  witkout  adjournment,  prorogation  or  dis- 
solution, resided  in  the  two  Houses  with  the 
king  jointly,  and  in  none  of  them  severally :  so 
that  in  effect  the  government  of  the  kingdom, 
during  the  cosjsrauaace  ef  that  parliament,  was  » 
in  conjunction  of  the  three  estates,  and  in  their 
common  coaseiiu  and  agreements  among  them- 
selves given  in  parliament ;  the  assembling  and 
meeting  whereof  was  appointed  and  fixed  to*  a 
place  certain,  by  law. 

By  reason  hereof,  it  is  not  the  attendance  of 
any  of  the  members  in  parliament  (for  die- 
charge  of  the  trust  reposed  in  them,  confirmed 
and  enlarged  by  the  said  acri  that  is  faulty  or 
censurable  by  the  law,  but  those  that  unwar- 
rantably depart  and  desert  that  their  trust  and 
station,  are  to  be  blamed ;  6  Hen*  8, 16. 

The  king  in  conjunction  with  the  parliament, 
ia  mtuiml  Res,  and  is  supported  in  die  throne 
add  exercise  of  his  regal  power  by  the  joint 
concurrence  of  both  Houses.  And  because,  as 
kit  lace  majesty  well  observed,  the  happiness 
and  good  of  the  constitution  of.  this  government 
bee  in  keeping  the  balance  even  between  the 
three  estates,  containing  themselves  within  the 
bounds  of  their  proper  channels,  therefore  m 
attempts  of  either  to  overflow  those  bounds, 
they  tasng  coordinate,  the  office  of  s>  purlin* 
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meat  is  by  the  very  fundamental  constitution  of 
the  government,  to  keep  this  balance  well 
poised.  And  to  that  end,  as  was  before  men- 
tioned, his  majesty's  own  words  are,  in  his  said 
Answer  to  the  Nineteen  Propositions ;  '  That 
•  there  was  legally  placed  in  both  Houses,  a 
'  power  more  than  sufficieut  to  prevent  and  re- 
'  strain  the  power  of  tyranny.'  If  so,  then  are 
they  the  legal  judges,  when  there  is  danger  of 
tyranny ;  and  have  legal  power  to  require  their 
judgment  and  resolves  to  be  obeyed,  not  only 
when  arms  are  actually  raised  against  them, 
but  when  tliey  discern  and  accordingly  declare 
a  preparation  towards  it ;  else  they  may  find 
it  too  late  to  prevent  the  power  of  tyranny. 
There  is  no  greater  attempt  of  tyranny,  than  to 
arm  against  the  parliament;  and  there  is  no 
visible  way  for  the  restraining  such  tyranny,  but 
by  raising' arms  in  their  own  and  the  kingdom's 
defence.  Less  than  this  is  not  sufficient,  and 
therefore  far  from  more  than  sufficient  for  the 
punishment  of  delinquents,  and  restraint  of  ty- 
ranny. 

Unto  the  king,  in  conjunction  with  his  two 
houses,  according  as  is  provided  by  the  law  in 
this  capacity  of  his,  as  maxime  Rex,  was  the 
duty  of  allegiance  to  be  yielded  by  his  subjects 
during  the  indissolved  state  of  that  parliament: 
for  they  were  the  king's  great  council,  and  su- 
preme court,  exercising  the  known  power  and 
privileges,  that  timeout  of  mind  have  apper- 
tained to  them,  and  been  put  forth  by  them,  as 
the  exigents  of  the  kingdom  have  required, 
when  differences  have  happened  about  the  very 
title  of  the  crown,  in  declaring  the  duty  of  the 
subject,  by  yielding  their  allegiance  to  kings  de 
facto,  when  kings  de  jure  have  been  kept  out 
of  possession.  This  our  chronicles,  aod  the 
histories  of  former  times,  do  plentifully  inform. 

The  causes  that  did  happen  to  move  his  late 
majesty  to  depart  from  his  parliament,  and  con- 
tinue for  many  years,  not  only  at  a  distance, 
■ad  in  disjunction  from  them,  but  at  last,  in  a 
declared  posture  of  enmity  and  war  against 
them,  are  so  well  known,  and  fully  stated  in 
print  (not  to  say,  written  in  characters  of  blood) 
on  both  parts,  that  I  shall  only  mention  it,  and 
refer  to  it.  ' 

This  matter  was  not  done  in  a  corner :  the 
appeals  were  solemn,  and  the  decision  by  the 
sword  was  given  by  that  God,  who  being  the 
judge  of  the  whole  world,  does  right  aod  can- 
not do  otherwise. 

By  occasion  of  these  unhappy  differences 
thus  happening,  moat  great  and  unusual 
changes  and  revolutions,  like  an  irresistible 
torrent,  did  break  in  upon  as,  not  only  to  the 
disjointing  that  parliamentary  assembly  among 
themselves  (the  head  from  •  the  members,  the 
co-ordinates  from  each  other,  and  the  houses 
within  themselves)  but  to  the  creating  such 
formed  divisions  among  the  people,  and  to  the 
producing  such  a  general  state  of  confusion 
and  disorder,  that  hardly  any  were  able  to  know 
their  doty,  and  with  certainty  to  discern  who 
were  to  command,  and  »bo  to  obey.  All 
things  seemed  to  be  reduced,  and,  in  a  manner,  I 


resolved  into'  their  first,  elements  and  princi- 
ples. 

Nevertheless,  ns  dark  as  such  a,  state  might 
be,  the  law  of  England  leaves  not  the  subject 
tliereof  (as  I  humbly  conceive)  without  some 
glimpses  of  direction  what  to  do :  in  the  cleav- 
ing to,  and  pursuing  of  which,  I  hope  I  shall 
not  be  accounted  nor  adjudged  an  offender ;  or 
if  I  am,  I  shall  have  the  comfort  and  peace  of 
my  actions  to  support  me  in  and  uoder  iuy 
greatest  sufferings. 

The  resolutions  of  all  the  judges  in  Calvin's 
Case,  entitled  Post-nati,  •  in  the  7th  book  of 
Coke's  Reports,  and  the  learned  arguments 
thereupon,  afford  me  instruction  even  in  this 
matter.  It  may  be  it  is  truly  thence  affirmed, 
That  allegiance  is  due  only  to  the  king,  and 
how  due,  is  also  shewed. 

The  king  is  acknowledged  to  have  two  capa- 
cities in  him ;  one  a  natural,  as  he  is  descend- 
ed of  the  blood  royal  of  the  realm ;  and  the 
body  natural  he  hath  in  this  capacity,  is  of  the 
creation  of  Almighty  God,  aud  mortal.  The 
other  is  a  politic  capacity,  in  respect  of  which 
he  is  a  body  politic  or  mystical,  framed  by 
the  policy  of  man,  which  is  immortal  and  in- 
visible. To  the  king,  in  both  these  capacities 
conjoined,  allegiance  is  due ;  that  is  to  say,  to 
the  natural  person  of  the  king,  accompanied 
with  his  politic  capacity,  or  the  politic  appro- 
priated to  the  natural. 

The  politic  capacity  of  the  king  hath  pro- 
perly no  body  nor  soul ;  for  it  is  framed  by 
the  policy  of  man. 

In  all  indictments  of  treason,  when  any  one 
does  intend  the  death  and  destruction  of  the 
king,  it  must  needs  be  understood  of  his  natu- 
ral body,  the  other  being  immortal.  The  in- 
dictment therefore  concludes  tamtra  UgemntUt 
mug  debit  um,  against  the  duty  of  his  allegiance ; 
so  that  allegiance  is  due  to  the  natural 
body. 

Admitting  then,  that  thus  by  law,  allegiance 
is  due  to  the  king,  (as  before  recited)  yet 
it  is  always  to  be  presamed,  that  it  is  to 
the  king  in  Conjunction  with  the  parlia- 
ment, the  law  and  the  kingdom,  and  not  in 
disjunction  from,  or  opposition  to  them  ;  and 
that  while  a  parliament  is  in  being,  and  cannot 
be  dissolved,  but  by  the  consent  of  the  three 
estates. 

This  is  therefore  that  which  makes  the  mat- 
ter in  question,  a  new  case,  that  never  before 
happened  in  the  kingdom,  nor  was  possible  to 
happen,  unless  there  had  been  a  parliament 
constituted,  as  this  was,  unsobjected  to  ad- 
journment, prorogation,  or  dissolution,  by  the 
king's  will.  Where  such  a  power  is  granted, 
and  the  co-ordinates  thereupon  disagree  and  fall 
out,  such  effects  and  consequents*  as  these  that 
have  happened  will  but  too  probably  follow. 
And  if  either  the  law  of  nature  or  England  in* 
form  not  in  such  case,  it  will  be  impossible 
for  the  subjects  to  koow  their  duty,  when  that 
power  and  command  which  ought  to  flow  from 


*  See  vol  iv.  p.  559,  of  this  Collection. 
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three  in  conjunction,  comes  to  be  exercised  by 
all  or  either  of  them,  singly  and  apart,  or  by 
two  of -then;  against  one. 

When  new  and  never-  heard  of  changes  do 
Jail  out  in  the  kingdom,  it  is  not  likely  that  the 
known  and  written  laws  of  the  land  should  be 
toe  exact  rote;  but  the  grounds  and  rules  of 
justice,  contained  and  declared  in  the  law  of 
nature,  are  and  ought  to  be  a  sanctuary  in  such 
cases,  even  by  the  very  common  law  of  Eng- 
land :  for  thence  originally  spring  the  unerring 
rules  that  are  set  by  the  divine  and  eternal  law, 
for  rule  and  subjection  in  all  states  and  king- 
doms. 

In  contemplation  hereof,  as  the  Resolve  of 
all  the  Judges,  it  was  agreed ; 
*  1.  That  allegiance  is  due  to  sovereignty  by 
the  law  of  nature ;  to.  wit,  that  law  which  God, 
at  the  creation  of  man,  infused  into  his  heart 
for  bis  preservation  nnd  direction,  the  law  eter- 
nal. Yet  it  is  not  this  law,  as  it  is  in  the  heart 
vf  every  individual  man,  that  is  binding  over 
many;  or  legislative,  but  as  it  is  the  act  of  a 
community,  or  an  associated  people,  by  the 
right  dictates  and  persuasions  of  the  work  of 
this  law  in  their  hearts.  This  appears  in  the 
case  of  the  Israelites,  Judges,  chap.  20  &  81, 
cited  iu  the  4th  part  of  Coke's  Institutes,  where 
mention  is  made  of  a  parliament,  without  a 
king,  that  made  war,  and  that  with  their  bre- 
thren :  they  met  as  one  man  to  do  it, in  vin- 
dication of  that  justice  unto  which  they  were 
obliged  even  by  the  law  of  nature.  This  is 
that  which  chancellor  Fortescue  calls  political 
power  here  in  England ;  by  which,  as  by  the 
ordinance  of  man,  in  pursuance  of  the  ordi- 
nance of  God,  the  regal  office  is  constituted,  or 
the  king's  politic  capacity,  and  becomes  ap- 
propriated to  bis  natural  person. 

Thus  politic  power  is  the  immediate  efflux 
and  offspring  of  the  law  of  nature,  and  may  be 
called  a  part  of  it.  To  "this*  Hooker  in  his  Ec- 
clesiastical Polity  agrees,  and  Selden  on  that 
{object. 

The  law  of  nature  thus  considered,  is  part  of 
the  law  of  England,  as  is  evident  by  all  the  best 
received  law  books,  Bracton,  Fleta,  Lamhard 
apoo  the  Saxon  laws,  and  Fortescue  in  the 
praise  of  the  laws  of  England.  This  is  the  law 
that  is  before'aoy  judicial  or  municipal  law,  as 
the  root  and  fountain  whence  these  and  all  go- 
vernments, under  .God  and  bis  law,  do  flow. 

This  politic  power,  as  it  is  exercised  in  con- 
junction with, and  conformity  to  the  eternal  law, 
partakes  of  its  moral  and  immutable  nature,  and 
cannot  be  changed  by  act  of  parliament.  Of 
this  law  it  is  that  Magna  Charta,  and  the 
Charter  of  Forest,  with  other  statutes  rehearsed 
in  the  Petition  of  Right,  are  for  the  most  part 
declaratory :  for  tliey  are  not  introductive  of 
any  new  law,  but  confirmations  of  what  was 
good  in  all  laws  of  England  before.  This  agrees 
with  that  maxim,  *  Safcis  Poputi  suprema  Lex  / 
that  being  made  due  and  binding  by  this  law, 
which  in  tV-  judgment  of  the  community,  de- 
claring their  mind  by  their  owu  free  chosen  de- 
letes and  trustees)  in  harmony  with  the  eternal 
vol.  Yl. 


law,  appears  profitable  and  necessary  for  the) 
preservation  and  good  of  the  whole  society. 

This  is  the  law,  which  is  put  forth  by  the 
common  consent  of  the  whole  realm,  in  their 
representative;  and  (according  to  the  funda- 
mental constitutions  of  this  kingdom)  is  that 
with  which  the  kings  of  this  land,  by  the  joint 
co-operation  of  the  three  estates,  do  make  and 
repeal  laws. 

But  through  the  disorders  and  divisions  of  the) 
times,  these  two  powers,  the  regal  and  political, 
(which  accordiug  to  the  law  of  England,  mako 
up  but  one  and  the  same  supreme  authority) 
fell  asunder,  and  found  themselves  in  disjunc- 
tion from  an  opposition  to  one  another.  I  do 
not  say  the  question  is  now,  Which  of  these  is 
most  rightly  (according  to  the  principles  of  xhej 
law  of  nature,  and  the  law  of  England)  to  bo 
adhered  unto  and  obeyed  ?  but  unto  whether 
power  adherence  is  a  crime  in  such  an  exigent 
of  state  ?  which,  since  it  is  such  a  new  and  ex- 
traordinary case,  evidently  above  the  track  of 
the  ordinary  rules,  contained  in  the  positive  and 
municipal  laws  of  England,  there  can  be' no, 
colour  to  .bring  it  within  the  statute  of  25  Ed.  3, 
cap.  2,  forasmuch  as  all  statutes  presuppose 
these  two  powers,  regal  and  political,  in  con** 
junction,  perfect  unity,  and  subserviency,  which 
this  case  does  not,  cannot  admit.  So  exceed- 
ing new  aad  extraordinary  a  case  is  it,  that  it 
may  be  doubted  whether,  and  questioned  how; 
far  any  other  parliament,  but  that  parliament 
itself  that  was  privy  to  all  its  own  actings  and 
intentions,  can  be  an  indifferent  and  competent 
judge.  But  however,  the  point  is  of  so  abstruse 
and  high  consideration,  as  no  inferior  court  can 
or  ought  to  judge  of  it,  as  by  law  books  is  most 
undeniable,  to  wit,  Bracton,  and  others. 

This,  then,  being  the  true  state  of  the  case, 
and  the  spring  of  that  contest  that  ensued,  and 
received  its  decision  by  the  late  war,  the  next 
consideration  is,  how  far  I  have  had  my  share 
and  part  therein,  that  by  the  laws  is  not  war- 
rantable, or  by  what  appears  in  way  of  proof  tot 
thejury. 

For  the  first,  I  shall  crave  leave  to  give  yon 
this  account  of  myself,  who  have  best  known; 
my  own  mind  and  intentions  throughout,  and 
would  not  now,  to  save  my  life,  renounce  tho 
principles  of  that  righteous  cause,  which  my 
conscience  tells  me  was  my  duty  to*be  faithful 
unto. 

I  do  therefore  humbly  affirm,  that  in  tho 
afore-mentioned  great  changes  and  revolutions, 
from  first  to  last,  I  was  never  a  first  mover,  but 
always  a  follower,  chusins;  rather  to  adhere  to 
things  than  persons,  and  (where  authority  was 
dark  or  dubious)  to  do  things  justifiable  by  tho 
light  and  law  of  nature,  as  that  law  was  ac- 
knowledged part  of  the  law  of  the  land ;  things 
that  are  in  sc  bona,  and  such  as,  according  to 
the  grounds  and  principles  of  the  common  law, 
as  well  as  the  statutes  of  this  laud,  would  war*  , 
rant  and  indemnify  me  in  doing  them.  For  X 
have  observed  by  precedents  of  former  times, 
when  there  have  arisen  disputes  about  titles  to. 
the  crowu,  batweoB  king*  o>  ^c^p,.and  kiogf 
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tie  jure,  the  people  of  this  realm  wanted  not  di- 
rections for  their  safety*  and  how  to  behave 
Ifbemselves  within  the  duty  and  limits  of  allegi- 
ance to  the  king  and  kingdom,  in  such  difficult 
and  dangerous  seasons. 

My  lord  Coke  is  very  clear  in  this  point,  in 
his  chapter  of  Treasons,  fol.  7.  And  if  it  were 
otherwise,  it  were  the  hardest  case  that  could  be 
for  the  people  of  England :  for  then  they  would 
be  certainly  exposed  to  punishment  from  those 
that  are  in  possession  of  the  supreme  power,  as 
traitors,  if  they  do  any  thing  against  them,  or 
do  not  obey  them ;  and  they  would  be  punish- 
able as  traitors  by  him  that  hath  right,  and  is 
king  dejure,  in  case  they  do  obey  the  kings  de 
facto:  and  so  all  the  people  of  England  are  ne- 
cessarily involved  in  treasons,  either  against  the 
powers  de  facto,  or  de  jure,  and  rany  by  the 
same  reason  be  questioned  for  it,  as  well  a*  the 
prisoner,  if  the  Act  of  Indemnity  and  the  kind's 
pardon  did  not  free  them  from  if.  The  security 
then  and  safety  of  all  the  people  of  England 
is  by  this  means  made  to  depend  upon  a  pardon, 
f  which  might  have  been  granted  or  denied)  and 
not  upon  the  sure  foundations  of  common  law: 
an  opinion,  sure,  which  (duly  weighed  and  con- 
sidered) is  very  strange,  to  say  no  mote. 

For  I  would  gladly  know  that  person  in  Eng- 
land of  estate  and  fortune,  and  of  age,  that  hath 
not  counselled,  aided,  or  abetted,  either  by  his 
person  or  estate,  and  submitted  ti  the  laws  and 
government  of  the  powers  that  then  were :  and 
if  so,  then  by  your  judgments  upon  me,  you 
condemn  (in  effigies,  and  by  necessary  conse- 
quence) the  whole  kingdom.  ' 

And  if  that  be  the  law,  and  be  now  known 
to  be  so,  it  is  worth  consideration,  whether  if  it 
had  been  generally  known  'and  understood  be- 
fore, it  might  not  have  hindered  his  majesty's 
.Restoration. 

Besides,  althongh,  until  this  Judgment  be 
passed  upon  me,  the  people  have  apprehended 
themselves  na  free  from  the  question,  and  out 
•f  danger,  by  reason  of.  the  act  of  Indemnity 
and  general  pardon ;  yet  when  it  shall  appear 
to  thfcm  that  such  their  safety  is  not  grounded 
on  the  common  law,  nor  upon  the  law  of 
nature,  but  that  against  both  these  and  their 
actions  they  are  found  faulty,  and  tainted 
with  »  moral  guilt,  and  that  as  principals  also, 
(since  in  treason  there  are  no  accessaries)  what 
terrifying  reflections  must  this  needs  stir  up  in 
the  mind  of  every  man,  that  will  be  apt  to 
believe  his  -turn  will  come  next,  at  least  once 
in  two  years;  as  hath  ^fallen  me  in  my 
person,  who  (however  I  have  been  misjudged 
and  misunderstood)  can  truly  affirm,  that  in 
the  whole  series  of  my  actions,  that  which  I 
have  had  in  my  eye  hath  been  to  preserve  the 
ancient  well-constituted  government  of  England 
on  its  own  basis  and  primitive  righteous  foun- 
dations, most  learnedly  stated  by  Fdrtescoe 
-  in  his  book  made  in  praise  of  the  English 
laws.  And  1  .did  account  it  the  most  iikely 
means  f»r  the  effecting  gf  this,  to  preserve  it, 
at  least  m  its  root;  whatever  changes  and 
jkeratkms  it  might  be  exposed  unto  in  its 


"branches,  through   the*  blusterous  and  stormy 
times  that  have  passed  over  us. 

This  is  no  new  doctrine  in  a  kingdom  ac- 
quainted with  political  power,  as  Fortescue 
shews  ours  is,  describing  it  to  be  in  effect 
the  common  assent  of  the  realm,  the  will  of 
the  people  or  whole  body  of  the  kingdom, 're- 
presented in  parliament.  -Nay,  though  this 
representation  (as  hath  fallen  out)  be  restrained 
for  a  season  to  the  Commons  house,-  in  their 
single  acting,  into  which  (as  we  have  seen) 
when  by  the  inordinate  fire  of  the  times,  two  of 
the  three  estates  have  for  a  season  been  melted 
down,  they  did  but  retire  into  their  root,  and 
were  not  hereby  in  their  right  destroyed,  but 
rather  preserved,  though  as  to  their  exercise 
laid  for  n  white  asleep,  till  the  season  came  of 
their  revival  and  restoration. 

And  whatever  were  the  intents  and  designs 
of  others  who  are  Co  give  nn  account  of  their 
own  actions,  it  is  sufficient  for  me  that  at  a 
time  critical  and  decisive,  though  to  my  own 
hazard  and  ill  u^age,  I  did  declare  my  refusal 
of  the  Oath  of  Adjuration,  which  was  intended 
to  be  taken  by  all  the  members  of  parliament, 
in  reference  to  kingly  government,  and  the  line 
of  his  now  majesty  in  particular.  This  I  not 
only  positively  refused  to  take,  but  was  an 
occasion  of  the  second  thoughts  which  the  par- 
liament reassumed  thereof,  tiH  in  a  manner 
they  came  wholly  at  last  to  decline  it :  A  proof 
undeniable  of  the  remoteness  of  any  intentions 
or  designs  bf  mine,  as  to  the  endeavouring  any 
alteration  or  change  in  the  government ;  and 
was  that  which  gave  such  jealousy  to  many  in 
the  house,  that  they  were  willing  to  take  the 
first  occasion  to  shew  their  dislike  of  me, 
and  to  dMchame  me  from  sitting  among  them. 

But  to  return  to  what  I  have  before  affirmed; 
as  to  my  being  no  leading  or  first  actor,  in  any 
Change ;  it  is  very  apparent  by  my  deportment 
at  the  time  when  tnat  great  Violation  of  Pii- 
vileges  happened  to  the  parliament,  so  as  by 
force  of  arms  several  members  thereof  wera 
debarred  coming  into  the  House,  and  keeping 
their  seats  there.  This  made  me  forbear  to- 
come  to  the  parliament  for  the  space  of  ten 
weeks,  to  wit,  from  the  3rd  of  December  1648, 
till  towards  the  middle  of  February  following, 
or  to  meddle  in  any  public  transactions ;  and 
daring  that  time  the  matter  most  obvious  to 
exception,  in  way  of  alteration  of  the  go- 
vernment, did  happen.  I  can  therefore  truly 
say,  that  as  I  had  neither  consent  nor  vote  at 
first  in  the  Resolutions  of  the  Houses,  concern- 
"rnjr  the  Non-Addresses  to  his  late  majesty,  so 
neither  had  I  in  the.  least  any  consent  in,  or 
approbation  te  hi*  death  :  But  on  the  contra- 
ry, when  required  by  the  parliament  (o  take  an 
oath,  to  give  my  approbation  r?  post  facto  to 
what  wfts  done,  I  utterly  refused,  and  would 
not  accept  of  sitting  in  the  Council  of  Stata 
upon  those  terms,  but  occasioned  a  new  oath 
to  be  drawn,  wherein  that  was  omitted.  Here* 
upon  many  of  the  Council  of  Stair"  sat,  that 
would  take"  the  other. 
In  like  manner  the  Resolutions  and  Vote? 
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for  changing  the  government  into  a  Common- 
wealth  or  Free  State  were  passed,  some  weeks 
before  my  return  to  parliament:  Yet  after- 
wards, so  far  as  I  judged  the  same  consonant 
to  the  principles  and  grounds,  declared  in  the 
hws  of  England,  for  upholding  that  political 
power  which  hath  given  the  rise  and  introduc- 
tion in  this  nation  to  monarchy  itself,  by  tlie 
account  of  ancient  writers,  I  conceired  it  my' 
duty,  as  the  state  of  thiugs  did  then  appear  to 
me,  notwithstanding  the  said  alteration  made, 
t<»  keep  my  station  in  the  parliament,  and  to 
perform  my  allegiance  therein  to  king  and 
kingdom,  under  the  powers  then  regnant,  (upon 
ray  principles  before  declared)  yielding  obedi- 
ence to  their  authority  and  commands.  And 
having  received  trust  iu  reference  to  the  safety 
and  preservation  of  tlje  kingdom,  in  those 
times  o(  imminent  danger,  bo:b  within  and 
without,  I  did  conscientiously  hold  myself 
obliged  to  be  true  and  faithful  therein.  This  I 
did  upon  a  public  account,  not  daring  to  ouit 
mj  station  in  parliament  by  virtue  of  my  first 
writ :  Nor  was  it  for  any  private  or  gainful  eods 
to  profit  myself,  or  enrich  my  relations.  This, 
may  appear  as  well  by  the  great  debt  I.  have 
contracted,  as  by  the  destitute  condition  my 
many  children  are  in,  as  to  any  provision  made 
for  them.  And  I  do  publicly  challenge  all 
persons  whatsoever,  that  can  give  any  informa- 
tion of  any  bribes  or  covert  ways  used  by  roe, 
during  the  whole  time  of  my  public  acting. 
Therefore  I  hope  it  will  be  evident  to  the  con- 
sciences of  the  jury,  that  what  I  have  done 
hath  been  upon  principles  of  integrity,  honour, 
justice,  reason,  and  conscience,  and  not,  as  is 
suggested  in  the  Indictment,  by  ( Instigation 
of  the  devil,  or  want  of  the  fear  of  God.' 

A  second  great  Change  that  happened,  upon 
the  constitutions  of  the  parliament,  and  in  them 
of  the  very  kingdom  itself,  and  the  laws  there- 
of, (to  the  plucking  up  the  liberties  of  it  by  the 
vet j  roots,  and  the  introducing  of  an  arbitrary 
regal  power,  under  the  name  of  Protector,  hy 
force  and  the  law  of  the  Sword)  was  the  usur- 
pation of  Cromwell ;  which  I  opposed  from  the 
beginning  to  the  end,  to  that  degree  of  suffering 
aud  with  that  constancy,  that  well  near  had 
cost  me  not  only  the  loss  of  my  estate,  but  of 
my  very  life,  if  be  might  have  had  his  will, 
which  a  higher  than  he  hindered :  yet  I  did  re- 
main a  prisoner,  under  great  hardships,  four 
months  in  an  Island,  by  his  orders. 

Hereby,  that  which  I  have  asserted  is  most 
•odeniably  evident,  as  to  the  true  grounds  and 
sods  of  my  actions  all  along,  that  were  against 
usurpation  on  the  one  hand,  or  such  extraor- 
dinary actings  on  the  other,  as  I  doubted  the 
laws  might  not  warrant  or  indemnify,  unless  I 
were  enforced  thereunto  by  an  over-ruling  and 
inevitable  necessity. 

The  third  considerable  Change  was  the  total 
disappointing  and  removing  of  the  said  Usur- 
pation, and  the  returning  again  of  the  members 
of  parliament  to  the  exercise  of  their  primitive 
and  original  trust,  for  the  good  and  safety  of 
the  kingdom,  so  far  as  the  state*  of  the  times 


would  then  permit  them;  being  so  much,  as 
they  were,  under  (he  power  of  an  army,  that 
for  so  long  a  time  bad  influenced  the  government. , 
Towards  the  recovery  therefore  of  things  again 
into  their  own  channel,  and  upon  the  legal 
root  of  the  peoples  liberties,  to  wit,  tbeif  com- 
mon consent  in  parliament,  given  by  their  own 
deputies  and  trustees,  1  lield  it  my  duty  to  be 
again  acting  in  public  affairs  in  the  capacity  of 
a  member  of  the  said  parliament,  then  re-en- 
tered upon  the  actual  exercise  of  their  former 
power,  or  at  least  struggling  for  it.  In  this 
season  I  had  the  opportunity  of  declaring  my 
true  intentions  as  to  the  government,  upon  oc- 
casion of  refusing  the  Oath  of  Abjuration  be* 
fore  mentioned. 

And  whereas  I  am  charged  with  keeping  nut 
his  majesty  that  now  is,  from  exercising  his 
regal  power  and  royal  authority  in  this  his  king- 
dom ;  through  the  ill-will  borne  me  by  that 
part  of  the  parliament  then  sitting,  I  was  dis-. 
charged  from  being  a  member  thereof  about 
Jan.  9,  1660,  and  by  many  of  them  was 
charged,  or  at  least  strongly  suspected,  to  be  a 
royalist.  Yea,  I  was  not  only  discharged  from 
my  attendance  in  parliament,  but  confined  as  a 
prisoner,  at  my  own  house,  some  time  before 
there  was  any  visible  power  in  the  nation  that 
thought  it  seasonable  to  own  the  king's  in teresr. 
And  1  hope  my  sitting  still  will  Uot  be  imputed 
as  a  failure  of  duty,  in  the  condition  of  a  pri- 
soner, and  those  circumstances  I  was  then  in. 
This  I  can  say,  That  from  the  time  I  saw  his  . 
majesty's  Dec  larations  from  Breda,  declaring  - 
his.  intentions  and  resolutions  as  to  his  return, 
to  take  upon  him  the  actual  exercise  of  his  regal 
office  in  England,  and  to  indemnify  all  those 
who  had  been  actors  in  the  late  differences  and 
wars,  (as  in  the  said  Declaration  doth  appear) 
I  resolred  not  to  avoid  any  puhlic  question, 
(if  called  thereto)  as  relying  on  mine  own  in- 
nocency,  and  his  majesty's  declared  favour,  as 
before  said.  And  for  the  future,  I  determined 
to  demean  mj self  with  that  inoffensiveness  and 
agreeableness  to  my  duty,  as  to  give  no  just 
matter  of  new  provocation  4o  his  majesty  in  his 
government.  AH  this,  for  my  part,  bath  been 
punctually  observed,  whatever  my  sufferings 
have  been.  Nor  am  I  willing  in  the  least  to 
harbour  any  discouraging  thoughts  in  my  mind 
as  to  his  majesty's  generosity  and  favour  to- 
wards me,  who  have  been  faithful  to  the  trust  X 
was  engaged  in,  without  any  malicious  intentions  • 
against  his  majesty,  his  crown,  or  dignity,  as 
before  hath  been  shewed ;  and  I  am  desirous 
for  the  future  to  walk  peaceably  and  blame- 
lessly. 

Whatever  therefore  my  personal  sufferings 
have  been  since  bis  majesty's  Restoration,  1  ra- 
ther  impute  them  to  the  false  reports  and  ca- 
lumnies of  mine  enemies,  and  rnwjudgfrs  of  ray 
nctions,  than  reckon  them  as  any  thing  thai 
hath  proceeded  from  his  majesty's  proper  in- 
clination, whose  favour  and  clemency  I  have 
had  just  reason,  with  all  humility,  Co  acknow- 
ledge. 

First,  with  regard  to  bis  majesty's  Speech, , 
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made  the  STth  of  July,  1060,  in  the  House  of 
Peers,  wherein  his  majesty  expressly  declared 
it  10  be  no  intention  of  his  that  a  person  undes 
my  drcumsiances  should  be  excepted  out  of 
the  Act  of  Indemnity,  either  for  lite  or  estate: 

And  Secondly,  However  it  was  the  parlia- 
ment's pleasure  (mytelf  unheard,  though  then 
in  the  Tower,  and  ready  to  have  been  brought 
before  them)  to  except  me  out  of  the  common 
Indemnity,  and  subject  me  to  question  for  my 
actions,yet  they  themselves  of  their  own  accord 
{admitting  the  possibility  that  in  such  question- 
ing of  me  I  might  be  attainted)  made  it  their 
bumble  desire  to  his  majesty,  that  in  such  case 
execution,  as  to  my  lite,  might  lie  remitted. 
Upon  this  his  majesty  readily  gave  his  grant 
and  assent.  And  I  do  firmly  believe,  if  the 
Houses  had  pleased  to  give  me  the  opportunity 
and  leave  of  being  heard,  they  would  never 
have  denied  me  the  Indemnity  granted  to  the 
rest  of  t^e  nation. 

That  which  remains  of  further  Charge  yet  to 
me  is  the  business  of.  a  Regiment,  an  employ- 
ment which  I  can  in  truth  affirm,  mine  own  in- 
clinations, nature,  and  breeding,  little  fitted  me 
for,  and  which  w*s  intended  only  as  honorary 
and  titular,  with  relation  to  volunteers,  who, 
by  their  application  to  the  Council  of  State,  in 
a  time  of  great  commotions,  did  propound 
their  own  officers,  and,  (without  any  seeking  of 
mine,  or  not  considering  any  farther  of  it, 
than  as  the  use  of  my  name)  did,  among 
others,  nominate  me  for  a  colonel,  which  the 
Council  of  State  approved,  granting  Commis- 
sions to  myself,  and  all  other  officers  relating 
thereto;  and  the  parliament  confirmed  my  said 
commission,  upon  report  thereof  made  to 'them. 

This  will  appear  by  several  witnesses  I  have 
to  produce  in  this  matter,  that  will  be  able  to 
affirm  how  little  I  took  upon  me,  or  at  all,  to 
give  any  orders,  or  make  use  of  such  my  Com- 
mission, any  otherwise  than  in  name  only. 

It  is  true,  indeed,  that  at  a  certain  time,  when 
I  was  summoned  to  appear  at  the  Committee  of 
the  Militia,  in  South* ark,  whereof  I  was  a 
member,  that  which  «.ras  called  my  own  com- 
pany of  foot*  from  the  respect  which  they  and 
their  officers  pretended  to  me,  were  desirous  to 
be  in  u  posture  fit  for  me  to  see  them ;  and  as 
I  passed  by,  I  took  the  opportunity,  at  their 
desire,  to  shew  myself  to  them,  and  only,  as 
taking  notite  of  their  respect,  in  some  few 
words,  expressing  the  reason.  I  had  to  receive  it 
in  good  part,  I  told  them  I  would  no  longer 
detain  them  from  their  other  occasions.  After  I 
was  gone  from  them,  I  appointed  my  captain- 
lieut.  to  give  them  from  me  something  to  drink, 
as  might  be  fitting  on  such  an  occasion,  which, 
to  my  ^est  remembrance,  was  5/. ;  and  he 
laid  it  out  of  his  own  money. 

More  than  this,  as  I  remember,  was  not 
done  by  me ;  so  much  as  to  the  seeing  any 
more  the  companies  of  that  regiment  gathered 
together,  or  giving  orders  to  them  :  Which  I 
publicly  and  avowedly  declined,  persuading  the 
officers  to  lay  down  their  Charges  in  mine  own 
example,  so  soon  as  I  discerned  the  inten- 


tions of  the  sitting  down  of  the  Committee  of 
Safety,  and  tlie  exorbitant  power  committed  to 
them  to  eiercise,  and  the  way  of  proceedings 
by  the  army,  in  interesting  themselves  in  the 
civil  government  of  the  nation,  which  I  utteily 
disliked. 

And  although  I  forbore  not  to  keep  my  station, 
in  reference  to  the  Council  of  State,  while  they 
sat,  or  as  a  Commissioner  of  the  Admiralty,  dur- 
ing the  time  by  them  appointed  to  act  bv  parlia- 
mentary authority,  and  so  had  occasion  to  be 
daily  conversant  with  the  members  of  the  Com- 
mittee of  Safety  (whereof  myself,  with  others 
that  would  not  accept,  were  named;)  yet  I 
perfectly  kept  myself  disinterested  from  ail  those 
actings  of  the  army,  as  to  any  consent  or  ap- 
probation of  mine,  (however,  in  many  things, 
by  way  of  discourse,  I  did  not  decline  con- 
verse with  them)  holding  it  my  duty  to  pene- 
•  trate  as  far  as  I  could  into  their  true  intentions 
and  actions ;  but  resolving  within  myself  to 
hold  true  to  my  parliamentary  trust  in  all 
things  wherein  the  parliament  appeared  to  me 
to  act  for  the  safety  and  good  of  the  kingdom. 
However,  I  was  misinterpreted,  and  judged  by 
them  as  one  that  rather  favoured  some  of  the 
army,  and  their  power. 

Upon  the  whole  matter,  there  is  not  any  pre- 
cedent that  ever  both  or  either  of  the*bouscs 
of  parliament  did  commit  treason :  For  though 
privilege  of  parliament  does  not  so  hold  in  trea- 
son, but  that  particular  members  may  be  punish- 
ed for  it,  yet  it  is  unprecedented,  that  both  or 
either  houses  of  parliament,  as  a  collective 
body,  ever  did  or  could  commit  treason. 

All  the  acts  done  in  parliaments  have  been 
reversed  indeed,  and  repealed,  as  what  was 
done  11  Rd.  2.,  was  repealed  SI  Rd.  2.  and 
what  was  done  51  Rd.  2,  was  repealed  1  Hen, 
4,  3.  as  appears  bv  the  printed  Statutes :  Yet 
I  do  not  find  that  both  or  either  house  of  par- 
liament were  declared  traitors  for  what  they  did 
in  those  parliaments ;  or  that  any  which 
acted  under  them  suffered  for  the  same  in  any 
inferior  Courts.  And  surely  the  reason  is  oh* 
vious  :  For  they  had  a  co-ordinancy  in  the  su- 
preme or  legislative  nower  for  the  making  alter- 
ing, and  repealing  laws.  And  if  so,  '  par  in 
'  pareiri  non  habet  imperium.'  And  by  autho- 
rities out  of  Bracton,  Flew,  and  others,  it  may 
appear  what  superiors  the  king  himself  hath, 
(who  yet  hath  no  peer  in  his  Kingdom, '  (n  isi 
4  curiam  barnnum),'  God,  law,  and  parliament. 

And  if  either  or  both  Houses  cannot  commit 
treason,  then  those  that  act  bv  their  authority 
cannot :  For, '  Plus  peccat  author  quam  actor/ 
the  author  offends  more  than  the  actor.  If 
those  that  command  do  not,  nor  can  commit 
treason,  how  cau  those  that  act  by  their  autho- 
rity be  guilty  of  it  ? 

Further,  I  must  crave  leave  to  assert,  by  rea- 
son of  what  I  see  opened  upon  the  Evidence, 
that  what  is  done  in  parliament,  or  by  their  au- 
thority, ought  not  to  be  questioned  in  any 
other  Court :  For  every  offence  committed  in 
any  Court,  must  be  punished  in  the  same,  or  in 
tome  higher^  and  not  any  inferior  Court,    Now 
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the  Court  of  parliament  hath  no  superior  Court, 
as  is  said  in  M  Coke's  Jurisdiction  of  Courts." 
And  the  reason  there  given  that  Judges  ought 
cot  V)  give  any  opinion  in  a  matter  of  parlia- 
ment, is,  Because  it  is  not  to  be  decided  by  the 
common  lairs,  but '  secundum  legem  et  con* 
1  <oetttdinem  parliament  '  This  the  Judges  in 
dirers  parliaments  have  confessed.  Ana  that 
reason  is  not  to  be  waved,  which  the  lord  Coke 
'ires,  That  a  man  can  make  n6  defence ;  for 
what  is  said  and  acted  there,  is  done  in  council, 
find  none  ought  to  reveal  the  secrets  of  the 
Honse:  Every  member  hath  a  judicial  voice, 
sod  can  be  no  witness. 

June  the  nth. 

After  the  customary  formalities  of  the  Court, 
The  Clerk  demanded  of  sir  Henry  Vane  what 
be  bad  to  say  why  Sentence  of  death  should 
not  be  passed  upon  him  ? 

Sir  Henry  Vane  first  aliedged,  That  he  had 
not  yet  beard  the  Indictment  read  in  Latin. 
The  debate  upon  this  took  op  some  time:  At 
length  some  of  the  king's  counsel  desired  that 
the  prisoner  might  be  satisfied  in  that  point. 
Sir  Henry  desired  that  counsel  then  might  also 
be  assigned  him,  to  make  Exceptions  thereto, 
if  they  found  cause;  otherwise  ne  valued  not 
the  hearing  of  it  read  in  Latin.  This  was  over- 
filled by  the  Court :  He  soon  therefore  desisted 
from  any  further  urging  it. 

The  next  thing  sir  Henry  offered  in  his  own 
Defence  was  the  Bill  of  Exceptions,  which  he 
brought  with  him  ready  drawn,  and  offered  it 
to  the  Judges,  desiring  them,  according  to  the 
Statute  of  Westm.  3.  31.  made  13  Edw.  1,  to 
ago  it.  This  be  urged  so  home,  that  the  Stn- 
tote  was  consulted  and  read  in  open  Court, 
running  in  -favour  of  the  prisoner  to  this  effect : 
"  That  if  any  man  find  himself  aggrieved  by  the 
proceedings  against  him  before  any  justices,  let 
him  write  his  Exception,  and  desire  the  justices 
to  set  their  seals  to  it."  M  This  act  was  made 
(ays  Coke)  that  the  party  wronged  might  have 
a  foundation  for  a  legal  process  against  the  jus- 
tices by  a  Writ  of  Error,  having  his  Exception 
catered  upon  record  in  the  Court  where  the  in- 
jury is  done,  which  through  the  justices  over- 
rohng  it,  they  could  not  before  procure,  so  the 
party  grieved  was  without  remedy ;  for  whose 
relief  this  statute  was  made.  The  justices  re- 
faing  to  set  their  seals,  the  party  grieved  may 
bate  a  writ  grounded  on  this  statute,  command- 
ing them  to  set  their  seals  to  bis  Exception. 
This  Exception  extends  not  only  to  all  pleas 
dilatory  and  peremptory,  &c  but  to  all  chal- 
lenges of  any  jurors,  and  any  material  evidence, 
pren  to  any  jury,  by  which  the  Court  is  over- 
ruled." As  in  this  prisoner's  Case  the  Testi- 
mony about  falsifying  of  his  hand  to  writing, 
&c  was,  by  what  was  offered  to  the  jury  by 
justice  Windham. 

Farther,  says  Coke  on  this  statute, «  K  the 
jastice  (or  justices)  die,  their  executors  or  ad- 
ministrator* nay  be  proceeded  against  for  the 
injury  dene.  And  if  the  judge  (or  judges)  deny 
*>  tssl  the  Exception,  the  party  wronged  may 


in  the  Writ  of  Error  take  issue  thereupon,  if  he 
can  prove  by  witnesses  the  judge  or  judges 
denied  to  seat  it." 

Notwithstanding  all  this,  the  judges  over- 
ruled this  plea  also,  by  such  interpretation  as 
themselves  put  upon  that  statute,  to  wit.  That 
it  was  not  allowable  in  criminal  cases  for  life. 
This  makes  the  law  less  careful  for  the  preser- 
vation of  a  man's  life,  than  any  particulars  of 
his  estate,  in  controversies  about  which  this 
statute  is  affirmed  by  them  to  hold.  Whereas 
lire  is  the  greater,  and  innocent  blood,  when  • 
spilt,  is  irreversible,  as  to  the  matter,  it  cannot 
be  gathered  up  again :  The  estate  is  the  lesser; 
and  if  an  erroneous  judgment  pass  about  it,  it 
is  reversible  upon  traverse,  Writ  of  Error,  or 
otherwise. 

The  reason  they  aliedged  for  their  pretended 
Opinion  was  this,  That  if  it  be  held  in  criminal 


cases  for  life,  every  felon  in  Newgate  might 
plead  the  same,  and  so  there  would  be  no  Gaol- 
Delivery. 

Sir  Henry  answered,  His  case  was  not  the 
case  of  common  felons,  alledging  the  grant  of 
his  majesty  to  the  Petition  of  both  Houses  for 
bis  life,  in  case  he  should  be  attainted.  There 
is  no  need  therefore  sure  (said  he)  of  fearing  the 
consequence  of  spinning  out  the  time  a  little 
with  a  person  in  his  circumstances.  Besides, 
(he  said)  he  had  been  a  prisoner  two  years,  and 
never  called  on  to  give  any  account  of  himself 
and  his  actions,  (so  is  it  dot  with  felons ;)  which, 
with  other  considerations,  may  sufficiently 
evince  that  there  is  no  need  of  such  hastening 
his  death.  He  told  them  withal,  tha*  he  de- 
sired not  this  for  his  own  sake  only,  but  for 
theirs,  and  for  posterity  ;  that  they  might,  on 
a  more  leisurely  and  unprejudiced  bearing  of 
what  may  be  said  on  all  hands,  prevent  the 
bringing  of  innocent  blood  upon  themselves  and 
the  mad. 

But  being  in  this  also  over-ruled  by  the 
Court,  (say  what  he  would)  he  only  desired  he 
might  understand  whether  they  would  ail  give 
it  as  their  common  judgbient  tbey  would  stand 
to,  That  what  be  desired  was  not  his  due  by 
the  law?  By  this  means  they  were  all  put  upon  , 
it,  one  by  one,  to  declare  themselves  in  that 
point,  unanimously 'denying  him  the  benefit  of 
that  Act  To  the  bv-standers  their  chief  rea- 
son seemed  to  be,  lW  it  had  not  been  prac- 
tised this  hundred  or  two  of  years. . 

The  third  thing  sir  Henry  desired  was.  That 
the  Petition  of  both  Houses,  with  his  majesty's 
Answer  thereunto,  might  he  read  in  the  Court ; 
which,  after  some  dispute,  was  concluded  to  be 
a  thing  tbey  wero  not  bound  to  take  notice  o£ 
not  being  an  act  of  parliament.  Yet  what  is 
any  act  of  parliament,  but  a  hill  presented  with 
the  Petition  of  both  Houses  to  bis  majesty,  with 
bis  royal  assent  thereto,  upon  public  record? 
At  length  they  condescended  to  read  it;  and 
that  was  all. 

The  fourth  and  last  thing  sir  Heary  Vane  o£ 
fered  to  the  consideration  of  the  bench  was 
this,  That  m  regard  there  weae  Qnestiens 
touching  matter  of  lew  in  bit  case,  which  must 
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receive  their  determination  in  parliament,  be 
desired  he  might  have  counsel  assigned  him,  to 
argue  them  before  their  lordships.  Some  of 
these  points  he  instanced  in,  to  wit ; 

1.  Whether  a  parliament  were  accountable 
to  any  inferior  Court  ? 

*  2.  Whether  the  king,  being  out  of  possession, 
and  the  power  regent  in  others — 

Here  they  stopped  him,  not  suffering  him  to 
proceed,  nor  admitting  that  the  king  was  ever 
out  of  possession.  To  which  sir  Henry  replied, 
The  words  of  his  Indictment  ran  thus,  *  That 
4  he  endeavoured  to  keep  out  his  majesty ;' 
and  how  could  he  keep  him  out  of  the  realm,  if 
he  were  not  out  ? 

But  when  he  saw  they  would  over-rule  him 
in  all,  and  were  bent  upon  his  condemnation,  he 
put  up  his  Papers,  appealing  to  the  righteous 
judgment  of  God,  who  (he  told  them)  must 
judge  them  as  well  as  him,  often  expressing  his 
satisfaction  to  die  upon  this  Testimony;  whicii 
Keeling,  one  of  the  king's  counsel,  insultingly 
answered, '  So  you  may,  Sir,  in  good  time,  by 
4  the  grace  of  God.'  The  same  person  had 
often  before  shewed  a  very  snappish  property 
towards  the  prisoner ;  and  sir  Henry  sometimes 
answered  him  according  to  his  folly  :  For  when 
he  would  have  had  the  book  out  of  the  pri- 
soner's hand,  wherein  was  the  statute  of  West- 
minster, 2d.  c.  SI ;  Sir  Henry  told  him,  <  He 

*  had  a  very  officious  memory,  and  when  he  was 

*  of  counsel  for  him,  he  would  find  him  books.' 
(Whereby  was  verified  what  was  said  to  be 
spoken  by  him,  at  first,  in  answer  to  one  of  his 
brethren,  on  the  Arraignment-day,  "  Though 
we  know  not  what  to  say  to  him,  we  know 
what  to  do  with  him.") 

The  Bill  or  Exceptions,  translated  out  of  the 
best  Latin  form  the  prisoner  could  pro- 
cure ;  no  council  learned  in  the  law  daring 
to  assist  him  in  those  circumstances,  with- 
out assignment  from  the  Court,  which  was 
denied. 

First,  Concerning  my  Imprisonment. 

(1.)  I  shall  here  mention  my  entrance  into 
this  new  scene  of  sufferings  under  the  present 
power  (after  roy  having  been  handled  at  will 
and  pleasure,  under  the  six  years  usurpation  of 
Cromwell)  which  I  conceive  not  to  have  been 
at  all  according  to  the  law  of  the  land,  as  may 
appear  by  the  29th  chap:  of  M ngna  Charta, 
and  Coke  upon  it,  with  many  other  Statutes 
and  law-books :  in  all  which  it  appears  that 
the  law  of  England  is  so  tender,  not  to  say 
carious,  in  providing  for  the  subject's  liberty, 
that  he  is  not  to  suffer  the  least  restraint,  con- 
finement or  imprisonment,  but  by  the  lawful 
judgment  of  his  peers,  or  by  the  law  of  the 
land.  Contrary  to  all  which,  I  was  committed 
at  mere  will  and  pleasure,  and  have  been  de- 
tained close  prisoner  these  two  years,  without 
any  cause  specified,  or  any  particular  crime  laid 
to  my  charge. 

Secondly,    Concerning   Transactions    at    the 
Grand  Jury* 

(*.)  The  -Grand  Jury  of  Middlesex,  without 


my  privity,  knowledge  or  presence  (after  I  had 
been  kept  a  dose  prisoner  two  full  years)  did 
meet,  take  the  Depositions  of  witnesses,  and 
find  the  Bill  against  me,  which  inevitably  ex- 
posed me  to  atrial  at  the  King's- Bench. bar, 
for  I  knew  not  what :  whereas  major  Rolf  and 
others  have  had  the  right  of  Englishmen 
granted  them,  to  be  present  at  the  Grand 
Jury's  proceedings  ;  yea,  and  to  have  counsel 
also  present  to  plead  any  thing  in  a  way  of 
reason  or  law,  for  invalidating  the  testimony,  or 
disabling  the  witnesses,  whereby  the  Indict- 
ment hath  been  immediately  quashed  ;  and  so 
the  party  accused  delivered  from  any  shadow 
of  infamy,  by  so  much  as  appearing  in  the  cir- 
cumstances of  a  malefactor  at  any  public  bar 
of  justice.  That  this  Prisoner  had  great  need 
of  that  privilege  of  being  present  himself,  or 
having  counsel  and  other  friends  present  at  the 
Grand  Jury,  will  appear  hereafter,  by  the  sub- 
dolous  and  injurious  handling  of  matters  there. 

Thirdly,  Concerning  the  Jurisdiction  of  the 
Court: 

(S.)  The  offences  supposed  to  be  committed 
by  me,  are  things  done  not  of  my  T>wn  head, 
but  as  a  member  of  the  Long  Parliament,  or 
in  pursuance  of  their  authority.  The  matters 
done  by  me,  in  the  one  respect  or  other,  if 
they  be  deemed  offences,  are  punishable  only 
in  parliament ;  and  I  ought  not  to  be  ques- 
tioned for  them  in  any  inferior  court,  as  Coke 
shews  in  the  4th  part  of  his  Institutes,  chap.  1, 
concerning  the  High  Court  of  Parliament.  For 
the  parliament  is  not  confined  in  their  actings 
by  the  law,  which  inferior  courts  are  tied  np 
to ;  but  in  divers  cases  are  privileged  to  act 
extraordinarily  and  unaccountably  to  any  but 
themselves,  or  succeeding  parliaments.  More- 
over, tliat  parliament  was  extraordinarily  com- 
missioned, qualified  and  authorized  by  express 
act  of  parliament,  beyond  all  preceding  parlia- 
ments, for  the  causes  and  ends  declared  in  the 
preamble  of  the  Act  for  their  establishment, 
accorded  and  passed  by  the  joint  consent  of 
King,  Lords  and  Commons,  whereby  they  be- 
came unsubjected  to  adjournment,  prorogation 
or  dissolution,  but  by  their  own  respective  vo- 
luntary consents,  to  be  by  them  expressed  and 
passed  for  that  purpose,  with  the  royal  assent; 
which  occasioned  his  late  majesty,  in  his  An* 
swer  to  the  Nineteen  Propositions,  to  say, 
*'  That  the  power  hereby  legally  placed  in  both 
houses,  was  more  than  sufficient  to  prevent  and 
restrain  the  power  of  tyranny." 

And  further,  the  bringing  of  this  case  under 
the  jurisdiction  of  this  court,  or  of  any  other 
but  a  parliament,  may  prove  of  very  dangerous 
consequence,  in  point  of  precedent,  and  most 
disagreeing  to  all  rules  of  justice.  For,  First,. 
By  the  same  reason  that  I  am  questioned  in 
this  court,  not  only  every  member  of  parlia- 
ment, but  the  very  houses  themselves,  with  all 
their  debates,  votes  and  orders,  may  not  only 
be  questioned,  but  referred  to  a  petty-jury,  and 
so  come  to  be  judged  and  sentence^!  by  a 
court  inferior  to  themselves ;  which  judges  in 
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all  times  bare  disclaimed  and  acknowledged  to 
t*  oat  of  tbeir  power,  according  to  the  known 
rule,"  Par  m  pares non  habet  imperium,  multc 
minus  in  eos  qui  majus  imperium  habeut." — 
Secondly  In  such  case  the  parties  accused  will 
be  debarred  of  evidence  or  witness  for  their 
justification  and  defence.  For  no  members, 
&c.  present  at  debate*  in  parliament,  (who  are 
(be  only  eye  and  ear-witnesses  of  what  is  said 
and  done  there)  ought  to  discover  the  counsels 
of  the  House. 

Fourthly,  Concerning  the  Indictment. 

1.  I  have  not  been  permitted  to  have  a  copy 
or  sight  of  the  Indictment,  nor  so  much  a»  to 
bear  it  read  in  Latin,  which  is  the  original 
record  of  the  court,  and  ought  to  be  the  foun- 
dation of  their  whole  proceeding  with  mc.  I 
often  desired  these  thiugs  of  the  court ;  yen,  or 
at  least  to  have  but  the  transcripts  of  some  par- 
ticular clauses  in  the  Indictment,  to  enable  riie 
to  shew  the  deficiencies  ihereof  in  law,  (all 
which,  others  in  such  cases  have  ofien  ob- 
tained) but  nothing  would  be  granted  herein. 

This  then  was  ray  hard  lot  and  usage ;  I  was 
put  (after  two  years  close  imprisonment)  to  an- 
swer for  my  life  to  a  long  Indictment  read  in 
English,  which  whether  it  were  rightly  trans- 
lated bow  should  I  know,  tliat  might  not  hear 
the  original    record  in  Latin  ?    Counsel  also 
learned  in  the  law  were  denied  me,  though 
pressed  for  by  me  again  and  again,  before  I 
pleaded.     And  had  they  been  granted,  what 
could  they  have  said  as  to  defects  of  law  in  the 
Indictment,  nnless  they  might  hare  a  copy  of 
it  ?  What  can  any  counsel  say  to  any  petty 
business    concerning   any    part    of  a    man  s 
estate  that  is  in  controversy,  unless  i hey  may 
hive  a  leisurely  view  and  perusal  of  the  wri- 
tings thereabout*?    Much  more  sure  will  it 
appear   requisite  to  the  reason  of  all  man- 
kind,   when  a   inaiVs  whole  estate,  life  and 
sll,  are  at  stake.    It  is  true,  before  I  pleaded, 
the  Court  promised  I  should   have  Counsel 
aligned  me   after  pleading  [M  God  forefend 
ebe/f  said  the  Lord  Chief  Justice]  but  it  is  as 
true,  I  never  could  yet  see  that  promise  made 
good.    All  things  tending  to  a  fair  trial  were 
promised  me  in  general  before  pleading,  but 
every  material   particular  for  the  just  defence 
of  my  life,  hath  been  denied  me  ever  since. 
And  my  trial  for  life  tias  huddled  up  the  next 
day  of  roy  appearing  before  you :  the  Jury  (ns 
was  told  me)  must  not  eat  nor  drink  till  they 
had  done  their  work  :  (so  the  more  than  forty 
Jewry-men  that  resolved    to  kill  Paul,  Acts 
i*iii.  SI.)    But  why  such   haste  and  precipi- 
tancy for  a  man's  life,  that  is  more  than  meat 
or  estate,  when  you  can  let  civil  causes  about1 
mens  estates  depend  many  years  ?  And  if  an 
erroneous  judgment  be  passed  in  such  matters, 
it  is  reversible ;  but  if  innocent  blood  be  spilt, 
*  cannot  be  gathered  up  again,  as  the  wise 
woroao  of  Tekoah  said,  2  Sam.  xiv. 

2.  But  secondly,  then,  as  to  Defects  in  the 
Indictment,  which  I  was  in  some  measure  en- 
aUtd  to  observe  from  that  broken  hearing 


thereof,  that  was  afforded  me  herein  the  court; 
I  say  there  are 'many,  and  those  very  consi- 
derable :  and  by  the  law  of  England  I  ought 
not  to  have  been  urged  to  plead  or  make  an-  , 
swer  to  any  such  an  illegal  and  defective  in- 
dict men  t. 

1.  There  is  no  sufficient  Overt-Act  therein 
alledged  of  the  prisoner's  imagining  the  king's 
death,  or  that  he  had  any  the  least  intention 
that  way. 

9.  The  Levying  of  a  War  is  alledged  in 
Sonthwark,  and  cannot  therefore  be  tried  by  a 
jury  of  Middlesex,  Dyer,  fol.  284.  and  the  3d 
part  of  Coke's  Institutes,  fol.  34. 

3.  There  is  uncertainty  and  obscurity  in  the 
main  thing  alledged  against  me  in  the  indict- 
ment ;  to  wit,  "  That  J,  together  with  a  multi- 
tude of  persons,  to  the  number  of  a  thousand, 
unknown  to  the  jury>&c.,>  whereas  no  criminal 
act  can  be  tried  that  is  not  certain ;  i  Certa 

*  res  debet  esse  quae  deducitur  in  judicium.' 

4.  The  treason  laid  to  my  charge,  is  alledged 
to  have  been  committed  with  a  multitude  of 
other  false  traitors,  which  were  pardoned  by 
the  Act  of  Indemnity ;  Such  supposed  crimes 
therefore  of  theirs  cannot  be  remembered  or 
alledged,  without  a  manifest  breach  of  the  Act 
of  Indemnity  and  Oblivion. 

The  Indictment  is,  or  ought  to  be  founded 
on  some  clause  or  branch  of  25  £dw.  3,  c.  9, 
hut  no  such  overt-act  is  alledged  in  the  indict- 
ment, or  proved  by  witnesses,  as  doth  discover 
that  1  had  any  intention  to  kill,  depose,  or  hold 
out  the  king  from  the  possession  and  exercise  of  ** 
his  regal  power.  Whereas  I  am  accused  of 
'  compassing  or  imagining  the  death  of  the 

*  king,'  this  most  be  understood  of  his  natural 
or. personal*,  not  politic  capacity,  for  in  this 
latter  sense  the  law  says,  *  The  king  cannot  die.* 

First  then,  to  compass  only  the  deposition  of 
the  king,  is  not  within  the  words  of  that  statute 
(several  kings  have  been  deposed  by  parliament 
since  the  Conquest) ;  and  as  to  roy  compassing 
or  designing  the  .natural  death  of  the  kind's 
person,  with  what  colour  can  I  be  accused  of 
such  intentions,  in  the  circumstances  the  king 
at  that  time  was  in  beyond  the  seas  ? 

Secondly,  The  assembling  of  men  together 
without  any  hostility  or  injury  offered  to  any 
person,  but  for  a  man's  own  security  and  de-' 
fence  in  a  time  of  confusion  and  distraction,  is 
not  levying  war,  or  treason  at  the  common 
law,  or  by  that  statute.  Yea;  in  this  case,  and 
at  the  season  w herein  such  an  act' as  this  is  al- 
ledged, it  might  be  supposed  to  be  done  for  the 
king's  restoration,  as  well  as  in  opposition  there- 
unto: and  the  most  favourable  and  advantage-* 
ous  construction  ought  to  be  made  and  put  upon 
the  prisoner's  actings  or  words,  where  there  is 
ambiguity,  so  that  they  may  be  taken  or  inter- 
preted divers  ways.  For  the  law  always  pre- 
sumeth  actions  to  be  innocent,  till  the  contrary 
l»e  manifestly  proved.     However,  in  a  time  of 


*  See  Loders's  Considerations  on  the  Law  of 
High  Treason  in  the  Case  of  Levying  War,  p.  • 


71,  72. 
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vacancy  or  an  interregnum,  when  the  founda- 
tions of  govern  meat  are  out  of  course,  by  the 
law  of  reason,  nature,  and  common  prudence, 
every  mau  may  stand  upon  his  own  guard,  en- 
deavouring his  own  security  and  protection 
from  injury  and  violence. 

Thirdly,  To  be  adherent  to  the  king's  enemies 
within  this  realm,  &c.  cannot,  ought  not  to  be 
understood  of  any  adhesion  to  a  parliament, 
wherein  the  king  by  law  is  supposed  always 

Present,  as  a  part  thereof.    Nor  can  the  Long 
'arJiament  be  called  the  king's  enemies,  witli- 
out  overthrowing  the  Act  of  Indemnity,  wluch 
the  king  hath  declared  to  be  the  foundation  of 
.  the  nations'  present  peace  and  security. 

Lastly,  The  Treasons  alledged  in  the  ludict- 
ment  are  said  to  have  been  committed  wheu  tije 
king  was  out  of  possession  :  So  the  Indictment 
runs,  u  To  keep  out  the  king,"  &c.  Now  my 
1  lord  Coke  in  the  third  part  of  hit  Institutes, 
foL  7.  saith, '  A  king  de  jure,  and  not  de  facto, 

•  is  not  within  the  statute ;  against  such  a  one 
'  no  treason  can  be  committed.  For  if  there 
4  be  a  king  regnant  in  possession,  though  he  be 
'  rex  de  facto,  Siad  not  de  jure, vet  he  is  Seigneur 
'  leRov,  within  the  pumeu  of  this  statute;  and 
4  the  other  that  hath  right,  and  is  oat  of  pos- 

•  session,  is  not  within  this  act.  Nay,  if  trea- 
1  son  be  committed,  against  a  king  de  facto  et 
'  no*  de jure,  and  after  tho  king  dejure  cometh 
'  to  the  crown,  he  shall  punish  the  treason 

■ '  done  to  the  King  de  facto.* 

And  after,  in  the  same  place  he  saith,  '  That 
'  by  law  there  is  always  a  king,  in  whose  name 

•  the  laws  are  to  be  maintained  and  executed, 
4  otherwise  justice  would  fail.'  The  act  also 
of  11  Hen.  7,  was  made  for  security  of  the 
subject  on  this  behalf.  The  word  '  King'  also 
may  and  ought  to  be  taken  largely  for  any  so- 
vereign power  in  a  king  or  queen,  as  Coke  in 
the  place  fore-quoted  shews ;  and  why  not,  by 
the  same  reason,  in  a  Protector,  though  an 

'  usurper,  or  any  other  persons,  one  or  more,  in 
whom  sovereignty  is  lodged,  or  that  have  all  the 
badges  of  sovereignty ;  as  the  calling  of  parlia- 
ments, enacting  of  laws,  coining  of  money,  re* 
ceiving  foreign  ambassadors,  &c.  ?  His  majesty 
that  now  is,  is  granted  by  the  very  Indictment 
to  have  been  then  out  of  possession:  if  so,  then 
-was  there  either  some  other  king,  or  what  was 
equivalent,  some  sovereign  power  in  actual 
possession  and  exercise,  or  none.  If  the  former, 
then  was  there  a  king  de  facto,  so  no  treason, 
could  be  committed  against  bim  that  was  king 
de  jure,  only;  If  the  latter,  then  the  govern- 
ment was  dissolved,  no  allegiance  was  due  to 
any  persons,  and  so  no  offence  could  be  pro- 
perly treason  within  the  statute. 

But  had  the  late  Protector  had  the  name  and 
style  of  a  king,  no  treason  could*  have  been 
committed  against  the  king  dejure  only.  Now 
God  forbid  that  you  should  give  awny  my  life, 
upon  such  niceties,  because  an  usurping*  Pro- 
tector was  not  clothed  with  the  title  as  well  as 
power  of  a  king.  The  Protector  or  any  usurp- 
er's taking  or  not.  taking  the  title  of  a  king,  in 
/oa»t  he  have  the  power,  cannot  alter  the  state 
7 


of  my  supposed  crime.  You  ought  not  to  b* 
Jbiassed  by  popular  reports  concerning  me.  It 
is  easier  to  be  innocent,  than  so  reported :  Tho 
one  is  in  our  power,  not  the  other. 

Fifthly,  Concerning  the  Evidence. 

1.  No  allegation  was  uirectly  proved  by  two 
positive  lawful  witue$6es,  as  in  this  case  it  ought. 

2.  One  of  the.  witnesses  for  the  king  con- 
fessed in  open  Court,  That  to  his  knowledge 
my  hand  had  been  counterfeited,  to  my  preju- 
dice and  damage  in  great  slims  of  money;  yet 
Orders  pretended  to  be  signed  by  me  (wherein 
my  Irnnd  may  as  well  be  counterfeited),  are 
taken  us  evidence  against  me, 

3.  The  issue  of  the  whole  cause  depended  on 
the  solution  of  some  difficult  Questions  of  so 
high  a  nature,  and  great  importance,  as  could 
not  safely  be  determined  but  in  the  high  court 
of  parliament :  As,    ' 

1.  Whether  the  Long  Parliament  called  io> 
November  1640,  were  dissolved  by  the  late 
king's  death  ? 

9.  Whether  the  successive  remaining  powers 
that  exercised  the  royal  supreme  authority  from 
1648,  to  the  Restoration  of  his  now  majesty, 
were  not  witbiu  the  true  sense  and  meaning  of 
25  Ed w.  3,  and  11  Hen.  7. 

Reasons  for  an  Arrest  of  Judgment, 
writ  by  the  Prisoner,  but  refused  to  be 
heard  by  the  Court. 

I,  I  have  been  denied  so  much  as  to  hear, 
the  Indictment  read  in  Latin,  as  it  is  the  ori- 
ginal record  of  the  Court :  yea,  so  much  as  a 
copy  of  it  in  English  hath  been  denied  me 
during  the  whole  time  of  my  trial;  by  the 
sight  whereof  I  might  be  able  to  assigu  the 
defects  of  law  that  may  be  in  it. 

Counsel  also  hath  been  denied,  not  only  be- 
fore I  pleaded,  but  after;  and  all  points  byine 
offered  in  law  to  the  Judges  of  the  Court  hare 
been  over-ruled,  without  admitting  me  counsel 
to  argue  the  same,  and  better  inform  the  judg- 
ment of  the  court.  I  have  demanded  that  I 
might  put  in  a  Bill  of  Exceptions  upon  the 
Statute  of  Westminst.  9.  cap.  31.  This  like- 
wise is  denied  me,  over-ruled,  and  judged  as 
out  of  that  Statute.  Neither  will  counsel  be 
allowed  me  in  this,  to  shew  cause  why  it  ought 
to  be  admitted  as  of  right.  And  as  no  counsel 
was  allowed,  so  neither  were  the  judges  counsel 
to  me,  as  they  said  themselves  they  would  and 
ought  to  be,  but  rather  suffered  me  to  wroug 
and   prejudice  myself;   some  of  them  saying, 

*  Let  him  go  on,  the  worst  will  be  bis  own  at 

*  last/  And  they  neither  checked  nor  restrain- 
ed the  king's  counsel  in  their  high  and  irritating 
expressions  to  the  jury,  to  find  me  guilty :'  one 
of  whom  was  seen  to  speak  privately  with  the 
foreman  of  the  jury,  immediately  before  the 
jurors  went  from  the  Bar,  after  he  had  spoken 
openly,  '  That  the  prisoner  was  to  be  made  a 
«  public  sacrifice,  in  reference  tp  the  Actions 
'  done  against  his  majesty  tliat  now  is.' 

Ali  this  is  very  far  from  that  indinerency  in 
trial,  and  from  that  equality  which  the  law  re- 
quires, aud  they  are  bound  by  ibeir  oaths  10 
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aflbrd  me;  besides  the  undue  proceedings  in 
the  business  of  the  Petty  Jury.-  A  list  of  forty- 
eight  persons  was  presented  to  me,  who  being 
tome  uo known,  and  no  time  allowed  me  to 
gain  any  knowledge  of  them,  though  I  was  per- 
muted te  challenge,  and  refuse  three  juries, 
without  shewing  cause,  yet  could  not  that  re- 
fusal he  upon  such  rational  grounds  as  the  law 


supposes,  which  doubtless  intends  substantial    been  committed  ? 


reoef  to  the  prisoner,  in  allowing  him  the  li- 
berty of  such  refusal ;  whereas,  through  my  ig- 
norance of  the  persons,  I  might  refuse  the  best, 
and  chase  the  worst,  as  to  my  safety.  And 
then  whereas  the  law  furtlier  allows  me  the  re- 
fusal of  any  other  beyond  the  thirty-fi>e,  on 
just  and  exceptionable  cause  shewn,  what  just 
eiception  was  I  capable  to  alledge  in  a  sudden 
hurry  against  persons  to  me  altogether  unknown, 
unless  it  would  be  taken  for  a  just  one,  that  they 
were  unknown  to  me  f 

All  these  things  being  so  contrary  .to  the 
right  which  the  Judges  stand  obliged  to  do 
every  one,  as  they  are  for  that  purpose  intrusted 
by  God  and  the  king,  is  just  cause  for  an  Arrest 
of  Judgment,  and  a  good  reason    why   they 


Indictment,  and  assign  connsel  to  argoe 
the  urisoner  against  the  defects  in  law  that  may 
be  found  therein.  Without  this,  law  is  denied 
roe,  which  is  my  birthright  and  inheritance ; 
the  best  birthright  a  subject  hath,  says  Coke  on 
Magna  Charta:  for  thereby  (says  he)  bis  goods, 
lands,  wife,  children,  his  body,  life,  honour, 
and  estimation,  are  protected  from  injury. 
Toe  life,  birthright,  or  inheritance,  we  have 
from  our  parents,  may  soon  be  gone,  if  this 
fence  thereof  be  broken  down.  How  .great  a 
wrong  then,  ■  it  is  for  the  court  to  withhold  it 
from  me,  is  manifest.  Are  they  not  therefore 
in  effect  chargeable  with  my  blood,  by  such 
unequal  proceedings  as  I  have  had  in  my  trial  ? 

II.  My  Second  Reason  for  an  Arrest  of 
Judgment  is  drawn  from  the  issue  that  is  joined 
in  rot  case,  which  seems  to  depend  chiefly  upon 
matter  of  law  ;  and  that  in  %uch  tender  and 
bigh  points,  as  are  ouly  determinable  in  the  high 
court  of  parliament. 

For  it  is  become  the  question,  Whether  I 
am  guilty  or  not  guilty,  according  as  these 
Propositions  following  are  truly  or  erroueoubly 
resolved. 

1.  Whether  the  parliament  that  began  No- 
vember 3, 1640,  were  dissolved  by  the  king's 
death?  and  whether  this  court  may  judge 
things  done  in  parliament? 

2.  Whether  the  powers  regnant,  and  de  facto 
that  successively  were  in  being,  from  Jan.  SO, 
1649,  to  Decernb.  SO,  1659,  were  such  pow- 
tn9dcfatto,  as  are  the  king,  or  Seigneur  leRoy, 
withio  the  purview  of  the  Statute  of  25  Edw. 
3.  having  the  exercise  of  regal  power  in  all  the 
particulars  of  it,  though  not  the  name  ? 

3.  Whether  during  that  time  fore-mentioned 
his'maiest y  that  now  is  were  properly  king  de 
/acfo  f  or  whether  he  were  not  out  of  posses- 
ion and  without  all  exercise  of  his  regal  au- 
tronty  within  the  realm  ? 

yoi.  yi. 
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4:  Whether  the  case  now  in  question  be  a 
Treason  literally  within  the  words  of  the  Sta- 
tute 25  Edw.  3,  or  at  most,  any  other  than  an 
interpretative  and  new  treason,  not  declared  be- 
fore the  very  time  of  myt  trial ;  and  that  only 
by  the  judgment  of, the  court,  or  opinion  of 
my  judges,  eleven  years  after  some  of  the 
things  charged  on   me,  are  alledged  to  have 


As  for  the  first  of  rhese,  the  Act  for  continu- 
ance of  the  Long  Parliament  is  express-. «  That 
'  all  and  every  thing  or  things  whatsoever, 
1  done  or  to  be  done,  for  the  adjournment, 
c  proroguing  or  dissolving  of  that  parliament, 
1  contrary  to  that  act*  shall  be  utterly  void  and 
'  of  none  effect/    I  then  thus  argue : 

The  Judges  do  upon  occasion  of  this  trial 
resolve,  That  the  king's  death  dissolved  that 
parliament.  No  act  of  parliament  hath  yet 
declared  it  to  be  so ;  and  the  Judges  ought  to 
have  some  law  for  their  guide,  as  Coke  well 
says..  To  be  sure,  if  in  process  of  time  the 
parliament  shall  expressly  declare,  That  not 
the  king's  death,  but  the  Act  for  the  dissolution 
of  that  parliament,  did  dissolve  it;  in  such  case, 


should  yet  at  length  allow  me  a  copy*  of  the    these  Judges  resolution  by  virtue  of  such  act  is 

for  absolutely  void.  But  innocent  Wood  in  the 
mean  time  may  be  shed,  and  an  estate  wrong- 
rally  taken  away.  And  in  case  what  the 
Judges  assert  herein  were  law,  it  is  law  not 
known  or  declared  tltl  many  years  after  the 
fact  committed. "  At  this  rate,  who  is  secure 
of  estate  or  life?  • 

As  to  the  second  and  third  Queries  or  Pro- 
positions, it  does  appear  out  of  the  third  part 
of  Coke's  Institutes,  JqI.  7.  and  the  statute  11 
Hen.  7.  cap.  1.  that  actings  for  the  king  in 
fact,  are  not  to  be  questioned  by  the  king  in 
right  If  it  be  said,  That  there  was  nd  king  in 
this  case ;  it  may  be  replied,  That  they  who 
had  the  power  and  exercise  of  the  royal-  juris- 
diction, as  to  peace  and  war,  coinage  of  money, 
power  of  life  and  death,  &c.  *hich  are  the 
highest  ensigns  of  regal  authority,  must  needs 
be  the  powers  regnant,  though*  not  under  the 
name,  of  king,  as  are  within  the  statute  of  25 
Edw.  8,  c.  2.  as  a  queen  also  is  adjudged,  and 
any  sovereign  prince,  though  under  the  title 
only  of  lord,  as.  was  the  case  of  Ireland  before 
it  was  a  kingdom.  And  if  so,  why  not  in  more 
such  persons  as  well,  as  one,  that  de  facto  exer- 
cise the  royal  power  and  sovereign  HUthority, 
under  what  name  or  title  soever  ?  If  upon 
this  nicety,  judgment  be  given  against  me,  be- 
cause the  powers  regnant  wanted  the  name 
and  formality  of  a  king,  I  shall  doubtless  have 
very  hard  measure.  For  the  reason  nnd  equity  - 
is  the  same,  if  the  powers  regnant  had  the 
thing,  though  not  the  title.  Ahd  where  there 
is  the  same  reason,  there  is  the  same  law,  as 
is  a  known  rule.  Now  there  is  the  same  rea- 
son the  subject  should  be  equally  indemnified, 
that  acteth  under  any  sovereign  authority  that 
hath  not  the  name  of  a  king,  as  if  it  had.  If 
there  had  been  many  kings,  as  a  Heptaicby 
hath  been  in  England  heretofore,  those  would 
have  been  understood  to  be  within  the  statute ; 
N 
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and  the  reason  and  equity  of  the  statute  is  the 
same  in  aH  cases.  For  the  law  is  made  for 
the  benefit  and  secmity  of  the  subject,  whom 
the  taw  requires  not  to  examine  the  right  of 
sovereignty.  Nor  is  the  danger  less  under  one 
government  than  another. 

The  statute  is*,  for  securing  the  subjects  from 
all  dormant  titles,  that  they  may  safely  pay 
their  allegiance  when  they  receive  protection, 
and  that  they  may  not  be  in  danger  of  being 
destroyed  by  two  powers  at  the  same  time. 
For  that  power  which  is  supreme  and  de  facto, 
will  be  obeyed,  and  inuke  it  treason  to  do 
otherwise,  be  it  right  or  wrong.  And  if  the 
subject  be  at  the  sume  time  in  danger  of  com* 
mitring  treason  against  the  power  dejure,  then 
is  be  in  a  miserable  condition,  and  state  of  un- 
avoidable necessity,  which  is  provided  against 
by  the  laws  of  tne  land.  Otherwise,  if  he  be 
loyal  to  the  king  dejure,  he  shall  be  hanged  by 
the  king  de  facto;  and  if  he  be  faithful  to  the 
king  de  facto,  he  shall  die  by  the  king  de  jure, 
when  he  recovers  possession. 

Against  this  it  was,  that  the  statute  of  11 
Hen.  7.  wis*  provided,  in  the  difference  be- 
twixt the  two  Houses  of  York  and  Lancaster. 
My  case  is  either  the  same  with  that,  and  then 
I  desire  the  benefit  of  that  statute  ;  or  else  it 
is  new,  and  then  I  desire  as  is  provided,  25 
Edw.  3,  that  it  be  referred  to  the  parliament. 
So  that  it  is  either  within  the  equity  of  the 
statute  11  Hen.  7.  or  else  it  is  a  new  case,  and 
not  to  be  judged  by.  this  court. 

If  the  judges  in  the  Resolves  by  them  deli- 
vered, upon  auy  of  the  particulars  before  al- 
ledged,  have  not  declared  that  law  that  ought  to 
guide  them,  but  their  particular  Judgments  or 
Opinions,  as  undertaking  to  guide  the  law,  and 
that  in  points  of  so  grand  concern  as  to  touch 
the  subjects  life,  in  case  their  judgments  after 
should  prove  erroneous,  the  verdict  given  upon 
such  errors  must  needs  be  illegal  and  void. 
Judgment  therefore  ought  to  be  suspended,  till 
auch  time  as  the  truth  and  certainty  of  the  law 
may  be  fully  argued  and  cleared,  and  that  in 
the  proper  court  for  the  hearing  and  judging  of 
ihis  case.  If  this  be  not  done,  but  1  be  forth- 
with proceeded  against  (notwithstanding  any 
thing  however  rationally  or  legally  alledged  to 
the  contrary)  by  such  undue  precipitation  and 
given  sentence,  I  am  (contrary  to  Magna 
Charta,  or  law  of  the  land)  run  upon  and 
destroyed,  without  doe  form  and  course  of 
laV.  And  I  am  tike  to  be  deprived  of  estate 
and  life  upon  no  law  or  certain  rule,  which  was 
declared  before  the  fact;  no,  nor  before  the 
trial. 

Upon  these  considerations,  I  desire  an  Ar- 
rest of  Judgment,  and  that  counsel  may  be  as- 
signed me,  and  competent  time  allowed  to 
make  good  my  averments. 

As  an  argument  to  press  this,  I  desire  leave 
•  of  the  Court,  That  the  Petition  of  the  two 
Houses,  and  the  king's  assent,  to  it,  may  be 
read  in  open  court,  attested  by  one  that  is  pre- 
sent, wlio  examined  and  compared  it  with  the 
book  of  Record  in  the  Lords4  house ;  'by  which 


it  evidently  ap 


that  as  well  the  king  aq 


ppears, 
both  houses  of  parliament  were  agreed,  that' 
admitting  I  were  attainted,  yet  execution,  as  to 
my  life,  should  be  remitted.  And  if  so,  there 
is  no  cause  to  precipitate  the  passing  sentence  ; 
especially  when  also  such  weighty  points  in  the 
law  are  yet  to  be  argued  and  cleared,  unless 
the  Judges  will  evidently  charge  themselves 
with  my  innocent  blood. 

III.  My  third  Reason  for  an  Asrest  of  Judg- 
ment, is  the  manifest  newness  of  this  case, 
being  such  as  never  happened  before  in  the 
kingdom ;  which  withal  is  of  so  vast  a  conse- 
quence to  people  of  all  sorts  and  conditions 
within  this  realm,  as  nothing  more.  And  being 
so,  (as  I  doubt  not  with  your  lordships  patience 
I  shall  make  it  appear)  it  is  the  known  law, 
witnessed  by  Brae  ton,  and  ancient  approved 
law-books,  That  in  such  cases  the  Judges  in 
the  inferior  courts  ought  not  to  proceed,  but 
bring  it  before  the  high  court  of  parliament. 

To  prove  therefore  the  newness  of  this  case, 
besides  what  I  have  already  alledged  in  mj 
Defence,  before  the  verdict,  give  me  leave  to 
add  that,  which  yet  further  slews  the  newness 
and  estraordinannesa  thereof.  And  I  beseech 
your  lordships  to  let  me  go  on  without  inter* 
ruption,  in  my  endeavouring  to  make  it  out  as 
clearly  as  God  shall  enable  me,  and  as  briefly 
also,  not  to  spend  too  much  of  your  time. 

In  general,  I  do  affirm  of  this  case,  That  it 
is  so  comprehensive,  as  to  take  in  the  very  in- 
terests of  heaven  and  earth :  First,  Of  God 
the  Universal  Sovereign  and  King  of  Kings : 
Secondly,  That  of  earthly  sovereigns,  who  are 
God's  vicegerents :  As  also  the  interests  of  all 
mankind,  that  stand  in  the  relation  of  subjects 
to  the  one  or  both  those  sorts  of  sovereigns. 

This  in  general.  More  particularly  *  With- 
in the  bowels  of  this  case  is  that  cause  of  God, 
that  hath  stated  itself  in  the  late  differences 
and  wars  that  have  happened  and  arisen  within 
these  three  nations,  and  have  been  of  more 
than  20  years  continuance:  which,  for  the 
greater  certainty  and  solemnity,  hath  been  re- 
corded in  the  form  of  a  National  Covenant,  ia 
which  the  generality  of  the  three  nations  hare 
been  either  implicitly  involved,  or  expressly 
concerned,  by  tne  signing  of  their  names. 

The  principal  things  contained  in  that  Co- 
venant?  were  the  known  and  coramcnly-receir- 
ed  duties,  which  either  as  men  or  as  Christians 
we  owed  and  stood  obliged  to  perform  either 
to  God,  the  highest  and  universal  King  in  church 
or  state,  or  to  our  natural  lord  and  sovereign, 
the  kings  of  this  realm,  in  subordination  to  God 
and  his  laws. 

Again,  l£  contains  as  weU  the  duties  which 
we  owe  to  every  particular  and  individual  per- 
son, in  their  several  stations  and  callings,  as  to 
the  king  in  general,  and  our  representative 
body  in  parliament  assembled.  These  duties 
we  are  tliereby  obliged  to  yield  and  perform, 
in  consistency  with,  and  io  a  just  subordination 
aud  manifest  agreeabienesS  to  the  lews  of  God, 
as  is  therein  expressed ;    And  this  also,  in  no 
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to  tbe  laws  of  the  land  at  they  then 


By  this  solemn  Covenant  and  Agreement  *  of 
the  three-  nation*,  giving  up  themselves  in  sub- 
jection to  God  and  to  bis  laws,  in  tbe  first 
place,  as  the  allegiance  they  owe  to  their  high- 
est Sovereign,,  (as  the  Creator,  Redeemer, 
Owoer,  and  Ruler  of  all  Mankind)  they  have 
so  far  interested  the  Son  of  God  in  the  su- 
preme rule  and  government  of  these  nations, 
that  nothing  therein  ought  to -be  brought  into 
practice,  contrary  to  his  revealed  will  in  the 
Holy  Scriptures,  and  his  known  and  most  righ- 
teous laws. 

This  duty  which  vre  owe  to  God,  tbe  univer- 
sal King,  nature  and  Christianity  do  so  clearly 
teach  aod  assert,  that  it  needs  no  more  than 
to  be  named.  For  this  subjection  and  allegi- 
ance to  God  and  his  laws,  by  a  right  so  indis- 
putable, all  are  accountable  before  the  judg- 
ment seat  of  Christ. 

It  is  true,  indeed,  men  may  de facte  become 
open  rebels  to  God  aod  to  his  laws,  and  prove 
web  as  forfeit  his  protection,  and  engage  biro 
to  proceed  against  them  as  bis  professed  ene- 
mies. But,  with  your  lordship'*  favour,  give 
me  leave  to  say,  that  that  which  you  have 
made*  rule  for  your  proceedings  in  my  case, 
will  indeed  hold,  and  that  very  strongly,  in  this; 
that  is  to  *ay,  in  the  sense  wherein  Christ  the 
Son  of  God,  is  king  de  jure,  not  only  in  gene- 
ral, over  tbe  whole  world,  but  in  particular,  in 
relation  to  these  three  kingdoms.  He  ought 
not  to  be  kept  out  of  bis  throne,  nor  his  visible 
government,  that  consists  in  the  authority  of 
bis  word  and  laws,  suppressed  and  trampled 
under  foot,  under  any  pretence  whatsoever. 

And  in  the  asserting  and  adhering  unto  the 
right  of  this  highest  sovereign,  as  stated  in  the 
Covenant  before-mentioned,  the  Lords  and 
Commons  jointly,  before  the  year  1648,  and 
the  Commons  alone  afterwards,  to  the  very 
times  charged  in  the  Indictment,  did  manage 
the  war  and  late  differences  within  these  king- 
doms. And  whatever  defections  did  happen 
bj  apostates,  hypocrites,  and  time-serving 
worldlings,  there  was  a  party  amongst  ttiem 
that  continued  firm,  sincere  and  chaste  unto 
the  last,  and  loved  it  better  than  their  very 
lives ;  of  which  number  I  am  not  ashamed  to 
profess  myself  to  be:  not  so  much  admiring 
the  form  and  words  of  the  Covenant,  as  the 
righteous  and  holy  ends  therein  expressed,  and 
the  true  sense  and  meaning  thereof,  which  I 
bare  reason  to  know. 

Nor  will  I  deny,  but  that,  as  to  tbe  manner 
of  tbe  prosecution  of  the  Covenant  to  other 
ends  than  itself  warrants,  and  with  a  rigid  op- 
pressive spirit,  to  bring  all  dissenting  minds  and 
tender  consciences  under  one  uniformity  of 
ehorch-discipline  and  government,  it  was  utter- 
ly against  my  judgment.  For  I  always  esteem  • 
*d  it  move  agreeable  to  the  Word  of  God,  that 
the  ends  and  work  declared  in  tbe  Covenant 
should  be  promoted  in  a  spirit  of  love  and  for- 
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bearance  to  differing  judgments  aud  consoi-  ' 
ences,  that  thereby  we  might  be  appro vinp  our- 
selves *  in  doing  that  to  others  whicn  we  desire 
'  they  would  to  us ;'  and  so,  though  upon  diffe- 
rent principles,  be  found  joint  and  faithful  ad* 
vancers  of  tbe  reformation  contained  in  the* 
Covenant,  both  public  and  personal. 

This  happy  union  and  conjunction  of  all  in-' 
terests  in  the  respective  duties  of  all  relations, 
agreed  and  consented  to  by  tlie  common  suf- 
frage of  the  three  nations,  as  well  in  their  pub-  '* 
lie  parliamentary  capacity,  as  private  stations, 
appeared  to  me  a  rule  and  measure  approved 
of,  and  commanded  by  parliament,  for  my  ac- 
tion and  deportment,  though  it  met  with  great 
opposition,  in  a  tedious,  sad,  and  lung  war ; 
and  this  under  the  name  and  pretext  of  royal 
authority.  Yet,  as  this  case  appeared  to  me 
in  my  conscience,  under  all  its  circumstances 
of  times,  of  persona,  and  of  revolutions  inevita- 
bly happening  by  the  hand  of  God  and  the 
course  of  his  wise  providences ;  I  held  it  safest 
and  best  to  keep  my  station  in  parliament  to 
the  last,  under  the  guidance  and  protection  of 
their  authority,  and  in  pursuance  of  the  ends 
before  declared  in  my  just  Defence. 

This  general  and  public  case  of  the  kingdoms 
is  so  well  known  by  tbe  declarations  and  ac- 
tions- that  have  passed  on  both  sides,  that  I 
need  but  name  it ;  since  this  matter  was  not 
done  in  a  corner,  but  frequently  contended  for 
in  the  high  places  of  the  held,  and  written  even 
with  characters  of  blood.  And  out  of  the 
bowels  of  these  public  differences  and  disputes 
doth  my  particular  case  arise,  for  which  I  am 
callefi  into  question.  But  admitting  it  come 
to  my  lot  to  stand  single,  in  the  witness  I 
am  .to  give  to  this  glorious  cause,  and  to  be 
left  alone,  (as  in  a  sort  I  am)  yet  being  upheld 
with  the  authority  before  asserted,  and  keeping 
myself  in  union  and  conjunction  therewith,  I 
am  not  afraid  to  bear  my  witness  to  it  in  this 
great  presence,  nor  to  seal  it  with  my  blood,  if 
called  thereunto.  And  I  am  so  far  satisfied  in 
my  conscience  and  understanding,  that  it  nei- 
ther is  nor  can  be  treason,  either  against  the 
law  of  nature,  or  tbe  law  of  the  Jaiid,  either 
malum  per  te,  or  malum  prohibitum  ;  that  on 
the  contrary,  it  is  the  duty  I  owed  to  God  the 
universal  King,  and  to  his  majesty  that  now  is, 
and  to  the  Church  and  People  of  God  in  these 
nations,  and  to  the  innocent  blood  of  all  that 
have  been  slain  in  this  quarrel  Nothing  it 
seems  will  now  serve,  unless  by  the  condemna- 
tion passed  upon  my  person,  they  be  rendered 
to  posterity  murderers  and  rebels,  and  that 
upon  record  in  a  court  of  justice  in  Westmin- 
ster-hall. And  this  would  inevitably  have 
followed,  if  I  had  voluntarily  given  up  this 
cause,  without  asserting  their  and  my  inno* 
cency;  by  which  I  should  have  pulled  that 
blood  upon  my  own  head,  which  now  I  am  sure 
lie  at  the  door  of  others,  and  in  particular,  of 
those  that  knowingly  and  precipitately  shall 
embrue  their  hands  in  my  innocent  blood,  under 
whatsoever  form  or  pretext  of  justice. 
My  case  is  evidently  sew  and  unusual,  that 
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which  never  happened  before;  wherein  there 
is  not  only  much  of  God  and  of  his  glory,  but. 
all  that  is  dear  and  of  true  value  to  all  the  good 
people  in  these  three  nations.  And,  as  I  have- 
said,  it  cannot  he*  treason  against  the  law  of  na- 
ture, since  the  duties  of  ihe  subjects  in  relation 
to  their  sovereigns  and  superiors,  from  highest 
to  lowest,, are  owned  and  conscientiously  prac- 
tised and  yielded  by  those  that  are  the  as- 
sertors  of  this  cause. 

Nor  can  it  be  treason  within  the  statute  of 
2*  of  Edw.  3,  since  besides  what  hath  been 
said  of  no  king  in  possession,  and  of  being  un- 
der powers  remnant,  and  kings  de facto,  us  also 
of  the  fact  in  its  own  nature,  and  the  evidence 
as  to  overt-acts  pretended;  it  is  very  plain  it 
cannot  possibly  fall  within  the  purview  of  thai 
statute.  For  this  ca»e,  shus  circumstantiated, 
as  before  declared,  is  no  act  ■  uf  any  private 
person,  of  his  own  head,  as  that  "statute  in- 
tends ;  nor  in  relation  to  the  king  ihere  meant, 
that  is  presumed  to  be  in  the  exercise  of  his 
royal  authority,  in  conjunction  with  the  law 
and  the  two  houses  of  parliament,  if  they  be 
sitting*  as  the  fundamental  constitutions  ef  the 
government  do  require. 

Aly  lords,  if  I  have  been  free  and  plain  with 
you  in  this  matter,  I  beg  your  pardon  :  For  it 
concerns  me  to  be  so,  and  something  more 
than  ordinarily  urgent,  where  both  my  estate 
and  life  are  in  such  eminent  peril ;  nay.  more 
thaH  my  life,  the  concerns  of  thousands' of  lives 
are  in  it,  not  only  of  those  that  are  in  their 
graves  already,  but  of  all  posterity  in  time  to 
come.  Had  nothing  been  in  it,  but  the  care 
to  presene  my  own  life,  I  oeedect  not  have 
staid  in  England,  but  might  have  taken  my 
opportunity  to  withdraw  myself  into  foreign 
parts,  to  provide  for  my  own  safety.  Nor 
needed  I  to  have  been  put  upon  pleading,  as 
now  I  am,  for, an  arrest  of  judgment;  but 
might  have  watched  upon  advantages  that 
were  visible  § nough  to  uic,  in  the  managing  of 
my  trial,  if  I  had  consulted  only  the  preserva- 
tion of  my  life  or  ettate. 

No,  iny  lords,  I  have  otherwise  learned 
Christ,  than  to  fear  them  that  can  but  kill  the 
body,  and  Ifave  no  more  that  they  can  do.  I 
have  also  taken  notice,  in  the  little  reading  that 
I  have  had  of  history,  how  glorious  the  very 
Heathens  have  rendered  their  names  to  pos- 
terity, iu  the  contempt  they  have  shewed  of 
death,  (when  the  laying  down  of  their  life  ha* 
appeared  to  be  their  duty)  from  the  love  which 
they  have  owed  to  their  couutry. 

Two  remarkable  examples  of  .this,  give  me 
leave  to  mention  to  you  gpon  this  occasion. 
The  one  is,  of  Socrates  the  divine  philosopher, 
who  was  brought  into  question  before  a  judg- 
ment-seat,  as  now  I  am,  for  maintaining  that, 
there  was  )>ut  one  only  true  God,  against  the 
multiplicity  of  the  superstitious  heathen  Gods ; 
and  he  was  so  little  in  love  with  his  own  life 
upon  this  account,  (wherein  he  knew  the  right 
wat  on  his  side)  that  he  could  not  be  persuaded 
by  his  friend*  to  make  Any  defence,  but  would 
choose  rather  to  put  it  upon  the  conscience  and 


determination  of.  his  judges,  to  decide  that 
wherein  he  knew  not  how  to  make  any  choice 
of  his  own,  as  to  what  would  be  best  for  him, 
.whether  to  live  or  to  die ;  he  ingenuously  pro- 
fessing that  for  ought  he  knew,  it  might  be 
much  to  bis  prejudice  and  loss,  to  endeavour 
longer  continuance  in  this  bodily  life* 

The  other  example  is  that  of  a  chief  governor, 
(Codrus,)  that,  to  my  best  remembrance,  had  the 
commanil  of  a  city  in  Greece,  which  was  be- 
sieged by  a  potent- enemy,  and  brought  ioto> 
unimaginable  straits.  Hereupon  the  said  go- 
vernor makes  his  address  to  the  Oracle,  to  know 
the  event  of  that  danger.  '  The  answer  was, 
'  That  the  city  -should  be  safely  preserved,  if 
'  the  chief  governor  were  slain  by  the  enemy/ 
He  understanding  this,  immediately  disguised 
himself,  and  went  into  the  enemy's  camp, 
amongst  whom  he  did  so  comport  himself,  that 
they  unwittingly  put  him  to  death ;  by  which 
means,  immediately  •  saft  ty  and  deliverance 
arose  to  the  city,  as  the  Oracle  had  declared. 
So  little  was  his  life  iu  esteem  with  him,  when 
the  good  and  safety  of  his  country  required  the 
laying  of  it  down.] 

As  to  other  pertinent  Queries,  thou  inayest 
see  them,  Reader,  in  other  parts  of  this  Trial. 

That  which  remains  as  an  Appendix  to  the 
Bill  of  Exceptions,  is  to  lay  before  thee  the 
grounds  which  plainly  shew  that  there  was  a 
downright  conspiracy  in  sir  Henry .  Vane's  te- 
nants and  others,  to  prosecute  him  far  life  and 
estate,  under  colour  and  pretence  of  justice. 

1.  Presently  alter  I  was  committed  to  the 
Tower  for  High-Treason,  and  made  a  close 
prisoner,  Mr.  O'Ne ale,  sir  William  Darcy,  and 
Dr.  Cradock,  obtained  an  order  from  the  king 
to  seize  and  take  into  their  possession  all  the 
estates  of  such  persons  that  were  already,  or 
should  be  forfeited  to  his  majesty.    ' 

Hereupon  the  said  Mr.  O'Neale  and  sir  Wm. 
Darcy  appointed  some  under  them,  in  the 
bishopries:  of  Durham,  (by  name  Thomas 
Bowes,  esq.  now  deceased,  and  cant.  William 
Darcy)  to  join  with  the  said  Dr.  Cradock,  to 
put  in  execution  the  said  Warrant,  as  their 
deputies;  who  thereupon  went  to  Raby-Castle, 
and  demanded  the  Kent-Books  of  Thomas 
Mowbray  my  steward,  offering  him  his  place 
under  them,  which  he  refused. 

Contrary  to  this  proceeding,  sir  Edward 
Coke  expressly  declares,  *  That  before  indict- 
*  ment,  the  goods  or  other  things  of  any  of- 
4  fender  cannot  be  searched,  inventoried,  or  in 
'  any  sort  seized;  nor  after  indictment,  seized, 
'  moved  or  taken  away  before  conviction  or 
'  attainder,  Instit.  Part.  3.  c  133,  concerning 
'  the  Seizure  of  Goods,  &c.  for  offences,  &c. 
'  before  conviction.' 

2.  At  the  instance  and  prosecution  of  my 
tenants  and  others,  an  Order  was  made  by  the 
House  of  Commons  (not  of  the  Lords)  re- 
quiring the  tenants  of  such  persons  as  were  ex* 
cepted  out  of  the  Genet ai  Pardon,  to  detain 
their  rents  in  their  own  hands.  By  pretence 
of  this  Order,  (though  that  parliament  thai 
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aade  it  were  dissolved)  the  tenants  refused  to 
pay  ibeir  respective  rents  as  they  grew  due, 
contrary  to  all  law  and  equity;  and  joined  to- 
gether in  open  defiance  and  conspiracy  against 
their  landlord. 

3.  The  said  Tenants  (when  legally  prose- 
cuted ia  his  majesty's  courts  at  Westminster, 
for  the  recovery  of  the  said  rents  out  of  their 
hud*)  did  petition  the  said  House  of  Commons 
to  pat  a  stop  to  such '  legal  prosecution  and 
Juki,  which  motion  of  theirs  put  the  House  into 
a  great  heat  and  violence  against  rae,  insomuch 
as  that  tbey  bad  almost  passed  a  Vote  to  se- 
queter  all  my  estate,  though  unheard  or  un- 
convicted. 

4.  William  Watson,  of  Cockfield,  and  other 
of  the  said  tenants,  have  continued  in  London 
to  carry  on  this  conspiracy  against  me;  by 
whose  means,  with  others,  the  king  hath  been 
importuned  to  send  for  men  from  the  isle  of 
Srtilj,  in  order  to  this  trial. 

h.  By  common  fame  (which  at  least  affords 
a  strong  presumption)  my  goods  and  estate 
hare  been  long  begged  by  several  persons,  and 
granted :  whereas  the  begging  of  tne  goods  and 
estate  of  any  delinquent,  accused  or  indicted 
of  treason,  before  he  be  convicted  and  attaint- 
ed, is  utterly  unlawful;  because  till  then  no- 
things forfeited  to  the  king,  and  so  not  his  to 
dispose  of;  zs  sir  Edward  Coke  shews  in  the 
fore-mentioned  chapter  about  the  Seizure  pf 
Goods,  &c. 

C.  I  am  credibly  informed,  that  about  De- 
cember last  a  certain  captain  came  from  the 
duke  of  Albemarle  to  captain  Linn,  with 
threatening  language,  that  it  be  would  not  con- 
fess things  against  sir  Henry  Vane,  he  should 
be  fetched  up  before  the  Council,  and  made  to 
do  it.  Linn  answered,  He  knew  nothing  against 
sir  Henry  Vane,  nor  had  any  orders  from  him, 
but  from  the  parliament  and  council. 

The  same  captain  came  again,  about  a  fort- 
oight  after,  from  the  duke  of  Albemarle,  with 
•  parcel  of  fine  words,  That  if  he  the  said 
Lino  would  testify,  That  sir  Henry  Vane  was 
in  the  head  of  his  regiment,  and  that  he  re- 
ceived orders  from  him,  the  duke  of  Albemarle 
would  gratify  him  with  any  civility  he  should 
desire.  Linn  replied,  he  knew  no  regiment  sir 
Henrv  Vane  had;  but  that  it  was  the  parlia- 
ment s  and  council  of  state's  regiment.  The 
suae  captain  came  again  to  him  from  the  duke 
of  Albemarle,  and  told  him,  the  duke  desired 
him  to  testify  sir  Henry  Vane's  being  in  the 
head  of  his  regiment,  and  that  be  received  or- 
ders from  him  to  fight  sir  George  Booth.  £inn 
replied,  He  knew  no  such  things.  The  captain 
told  him  as  from  theduke,  be  should  have  any 
Ptae  or  office  in  the  court :  Be  not  afraid  to 
tpeak,  said  be,  I  warrant  you  we  shall  hang 
"f  Henry  Vane,  for  he  is  a  rogue. 

7. 1  am  credibly  informed,  That  one  of  the 
enwdjory  declared,  That  after  the  bill  of  in- 
dictment against  me .  was  brought,  in,  some, 
from  the  king's. council  came  to  desire  them, 
«wj  would  please  to  come  into  the  inward 
Coanof  Wards:  Upon  which,  one  of  the  jury 


said,  They  were  there  to  judge  of  matters 
brought  before  them',  and  ought  not  to  go  in 
thither;  but  if  the  counsel  had  any  thing  to' 
say,  they  ought  to  come  to  them.  This  was 
seconded  by  some ;  others  said,  Tbey  were  the 
king's  Counsel,  and  it  was  but  matter  of  civility 
to  grant  them  their  request.  Whereupon  tbey 
went  into  the  inward  court  of  warejs,  where  the' 
king's  Counsel  were,  to  wit,  attorney-general 
Palmer,  solicitor-general  Finch,  serjeant  Glynne* 
and  serjeant  Keeling.  After  a  while  they 
caused  all  to  withdraw  but  the  jury.  Then  the* 
clerk  read  the  Indictment  in  the  usual  form 
for  levying  war  from  1669.  After  it  was  read,' 
one  of  the  counsel  told  them,  It  was  a  bill  of 
high  treason  against  his  majesty,  and  they  were 
to  consider  of  it  according  to  their  evidence. 
Then  they  proceeded  to  examine  their  witnesses. 
.  Jefford  said  sir  H.  Vane  offered  him  a  com* 
mission  to  go  against  sir  George  Booth;  which, 
said  serjeant  Keeling,  was  to  go  against  the  king. 

Wright  being  examined,  whether  he  saw  sir' 
Henry  Vane  in  the  council,  said  yen.  The  at- 
torney-general replied*,  That  if  he  was  amongst 
tbem,  they  might  find  the  bill  upon  that. 

Upon  this  rhe  jury  withdrew,  and  were  by 
themselves.  Then  sir  John  Croptey,  the  Fore- 
man, said,  We  must  pass  this  ball :  At  which 
all  the  jury  were  silent.  At  last,  one  stood  up 
and  said;  'This  bill  contains  matter  of  fact, 
and  matter  of  law.  Some  of  this  jury,  to  iny 
knowledge,  were  never  of  any  jury  before,  as 
well  as  I,  therefore  ignorant  of  the  law/  in  so 
difficult  and  unusual  a  point  as  this  is)  and  con- 
sequently could  not  give  in  their  verdict,  as  to 
law,  but  only  fact.9  Several  others  of  the  jnry 
seconded  him  in  this ;  and  protested  against 
giving  in  their  verdict,  as  to  matter  of  law : 
Notwithstanding  all  which,  the  bill  was  carried 
up  to  the  King's  bench.  • 

8.  On  the  day  of  my  arraignment,  an  emi- 
nent person  was  heard  to  say,  I*  had  forfeited 
my  head,  by  what  1  said  that  day,  before  ever 
I  came  to  my  defence  :  What  that  should  be, 
I  know  not,  except  my  saying  in  open  court,' 
'  Sovereign  Power  of  Parliament,'  which  the' 
attorney  general  writ  down,  after  he  had  pro-' 
mised,  at  my  request,  no  exceptions  should  be' 
taken  at  words.  And  whole  volumes  of  law- 
yers l>ooks  pass  up  and  down  this  nation  with 
that  title,  Sovereign  Power  of  Parliament. 

9.  Six  moderate  men  that  were  like  to 
consider  of  what  they  did,  before  they  would 
throw  away  my  life  were  summoned  to  be  of 
my  petty  jury;  which  the  king's  counsel, 
hearing,  writ  a  letter  to  one  of  the  sheriffs  not 
to  summon  them :  And  a  new  list  was  made 
the  night  immediately  before  the  day  of  verdict,* 
on  purpose  that  the  prisoner  might  not  have* 
any  knowledge  of  them,  'till  presented  to  his 
view  and  choice  in  Westminster-hall.  Yet  one 
of  the  forty-eight  of  this  list  (who  said,  He  would 
have  starved  himself  before  he  would  have 
found  sir  Henry  Vane  guilty  of  treason)  was 
never  called,  though  he  walked  in  the  hall  all  . 
the  while.  And  in  that  hurry  of  those  that  com- 
passed him  about,  he  being  alone  stripp'dof 
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Whereupon  the  axial  8entence  was  pro- 
nounced against  him. 

After  Sentence,  chief  justice  Forster  endea- 
voured to  persuade  the  king,  that  he  lay  under 
no  obligation  by  granting  the  Petition  of  both 
Houief,  saying,  '  That  God,  though  full  of 
merer,  yet  intended  bis  mercy  only  for  the  peni- 
tent.^—By  which  means  the  king  was  wrought 
on  (notwithstanding  his  engagement  to  the  con- 
trary) to  sign  a  Warrant  for  his  Execution,  that 
he  should  be  beheaded  on  Tower-Hill,  the  14th 
of  June. 

The  day  before  his  Execution  his  friends  had 
liberty  to  visit  him,  he  received  them  with  very 
great  cheerfulness*;  and  when  they  would  have 


all  assistance,  sir  William  Roberts,  foreman, 
and  sir  Christopher  Abdy,  were  sworn  by  the 
court,  before  I  waa  aware;  so  my  challenging 
them  might  seem  a  personal  disobliging  and  ex- 
asperation of  them  against  me,  after  they  were 
sworn  and  fixed. 

The  Solicitor  also  had  a  long  whisper  with 
the  Foreman  of  the  Jury  in  the  court,  before  they 
went  to  verdict,  telling  him, '  The  prisoner  must 

*  be  sacrificed  for  the  nation,7  &c. 

Suddenly  after  which,  I  am  here  called  to  re* 
oeive  my  Sentence. 

10.  After  the  day  of  my  trial,  the  Judges 
went  to  Hampton  court. 

11.  None  were  more  forward  to  absolve  the 
king  from  his  grant  about  my  life,  than  they  that 
had  appeared  most  forward  in  promoting  the 
bill  by  way  of  Petition  to  the  king  for  it.  This 
grant  being  upon  record,  may  seem  to  have  the 
same  validity  that  other  acts  of  parliament  have: 
which  are  still  but  the  two  Houses  Petition  to 
the  king  for  his  assent  to  the  bills  by  them 
drawn  up  and  passed.  They  used  this  as  a 
means  to  induce  the  king  to  exempt  me  from 
all  benefit  of  the  act  of  indemnity  and  oblivion ; 
and  then  at  last  persuade  and  absolve  him  from 
making  good  this  grant  also,  thereby  depriving 
me  of  all  visible  relief  for  my  life.  I  conceived 
my  life  as  secure  by  that  grant,  as  others  lives 
or  estates  are  by  the  Act  of  Indemnity  itself ; 
for  what  is  that,  but  the  bill  of  both  Houses, 
with  the  king's  assent  to  it,  upon  their  Petition. 

The  Petition  of  both  Houses  of  Parliament  to 
the  King's  most  excellent  Majesty,  on  the 
behalf  of  Sir  Hen  by  Vane,  and  Colonel 
John  Lambert,  after  they  left  them  unca- 
pable  of  having  any  benefit'  of  the  Act  of 
Indemnity. 

<  To  the  King's  most  excellent  majesty ; 
The  hemble  Petition  of  the  Lords  and  Com- 
'  mons  assembled  in  parliament,  sheweth;  That 

*  your  majesty  having  declared  your  gracious 

*  pleasure  to  proceed  only  against  the  inune- 

*  diete  murderers  of  your  royal  father ;  we  your 

*  majesty's  most  humble  subjects,  the  Lords  and 
'  Commons-  assembled,  not  finding  sir  Henry 
'  Vane  nor  coL  Lambert  to  be  of  that  number, 
'  are  1  tumble  suitors  to  your  majesty,  that  if 
4  they  shall  be  attainted,  That  execution,  as  to 
4  their  lives,  may  be  remitted.  And  as  in 
'  duty  bound,  &c/ 

The  said  Petition  being  read,  it  was  agreed 
to,  and  ordered  to.  be  presented  to  bis  mnjesty 
by  the  Lord  Chancellor. 

The  Lord  Chancellor  reported,  That  he  bad 
presented  the  Petition  of  both  Houses  to  the 
king's  majesty,  concerning  sir  Henry  Vane  and* 
col.  Lambert,  and  his  majesty  grants  the  desires 
in  the  said  Petition*. 

Jobu  Bkowbt,  €Ur.  Pmrlmmtntvrum. 

•  Harris,  in  his  Life  of  Charles  3,  vol.  g.  p.  34, 

gives  the  following  copy  of  an  Original  Letter, 

written  from  4  Hampton  Court,  Saturday  two 

in  the  afternoon.' 

4  The  relation  that  hath  been  made  to  me  of 


'  sir  H.  Vane's  carriage  yesterday,  in  the  Hall, 
<  is  the  occasion  of  this  letter;   which  if  I  am 

*  rightly  informed,  was  so  insolent  as  to  justify 
'  all  he  had.  done,  acknowledgins;  do  supreme 

*  power  in  England,  but  a  parliament;  and 
4  many  things  to  that  purpose.  You  have  Imd 
4  a  true  account  of  all ;  and  if  he  baa  given 
4  new  occasion  to  be  banged,  certainly  he  is  toe 
4  dangerous  a  man  to  let  live,  if  we  can  honest* 
4  ly  put  him  out  of  the  way.  Think  of  this  and 
4  give  me  some  account  of  it  to-morrow  :  till 

*  when  I  have  no  more  to  say  to  you.  To  the 
4  Chancellor.'  In  the  possession  of  James  West, 
e*q.  of  Covent  garden. 

*  Burnet,  upon  hearsay,  imputes  to  Vane 
the  want  of  natural  bravery.  This  imputation 
it  is  scarcely  fair  to  admit  in  Opposition  to  the 
testimony  of  Ludlow,  and  of  Vane's  public  con* 
duct  recorded  in  history.  The  Bishop  repre- 
sents him  to  he  "  a  very  fearful  man,  who, 
when  he  saw  his  death  was  designed,  composed 
himself  to  it  with  a  resolution  that  surprised  all, 
who  knew  bow  little  of  that  was  natural  to  him." 
And  this  composure  it  seems  prompted  him  to 
"  some  very  extraordinary  acta  of  resolution  ; 
though  they  cannot  be  mentioned  with  decency." 

[*«  It  is  said,  the  Lady  Vane  began  her 
reckouing  for  her  son,  the  Loro>Barnard,  from 
the  night  before  Sir  Henry  lost  his  head  on 
Tower  Hill."    Oldinixon.] 

From  adopting  the  ludicrous  parts  of  Burnet's 
story,  Hume's  taste  prevented  htm.  But  when 
he  was  to  paint  the  character  of  Vane,  a  con- 
trast between  constitutional  cowardice  and  en- 
thusiastic courage,  imparted  by  the  fanaticism 
of  glory  and  religion,  at  the  approach  of  death, 

{^resented  an  occasion,  which  be  has  not  neg- 
ected,  at  once  to  heighten  the  effect  of  his  co- 
louring, and  In  exhibit  an  eloqueot  though  con- 
cise display  of  philosophical  reflection. 

Certainly  through  the  whole  of  these  pro* 
ceedings  Vane  betrayed  no  .want  of  courage. 
Nor  was  his  conduct  towards  Cromwell  that 
of  a  timid  man ;  see  the  proceedings  against 
him  a.  n.  1654.  tupra,  vol.  5.  p.  791.  See 
also  the  accounts  given  by  the  historians  of  his 
conduct  when  Cromwell  by  force  ejected  the 
parliament  on  the  19th  of  April  1658.  Hume, 
in  his  abstract,  somewhat  overstate*  parts  of 
Vane's  speeches  on  his  trial. 

Ludlow,  who  mast  have  knowa  Vane  as  well 
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persuaded  hin  to  make  tone  submission  to  the 
king,  and  to  endeavour  the  obtaining  of  Us 
life ;  be  said,  « If  the  ting  did  not  think  his*. 
1  self  more  concerned  for  bis  honour  and  word, 
1  than  be  did  for  his  life,  he  was  very  willing 
<  the?  should  take  it.  Nay,  I  declare,  said  he, 
'  that  I  value  my  life  less  in  a  good  cause,  than, 
'the  king  can  do  his  promise/  And  when 
tone  others  were  speaking  to  him,  of  giving 
tome  thousands  of  pounds  for  hit  life;  he  said, 


[i* 


<  If  a  thousand  farthings  would  gain  it,  bo  would 

*  not  give  it :  and  if  any  should  attempt  Co  make 
'  such  a  bargain  be  would  spoil  their  market  s 

*  For  I  think  the  king  himself  so  sufficiently 
4  obliged  to  spare  my  life,  that  it  is  fitter  for  him 

*  to  do  it,  than  myself  to  seek  it/ 

On  Saturday  the  day  of  his  Execution,  he 
said  to  a  friend,  God  bid  Moses  go  to  the  top 
of  Mount  Pisgah  and  die ;  so  he  bid  him  go  up 
.to  the  fop  of  Tower-hill  and  die. 


as  any  man  did,  writes  thus:  "  In  the  month  of 
July  1669,  t  received  letters  from  England  with 
so  account  of  the  trial,  sentence,  and  death  of 
mt  Henry  Vane :  of  which  I  shall  only  say,  that 
he  behaved  himself  on  all  those  occasions  in 
such  a  manner,  chat  he  left  it  doubtful,  who* 
ther  bis  eloquence,  soundness  of  judgment,  and 
presence  of  mind,  bis  gravity  and  magnanimity, 
his  constant  adherence  to  the  cause  of  bis  coun- 
try, and  heroic  carriage  during  the  time  of  his 
confinement,  and  at  the  hour  of  death;  or  the 
malice  of  bis  enemies,  and  their  frivolous  sug- 
gestions at  bis  trial,  the  breach  of  the  public 
faith  in  the  usage  be  found,  the  incivility  of  the 
bench,  and  the  savage  rudeness  of  the  sheriff, 
who  commanded  the  trumpets  several  times  to 
sound  that  he  might  not  be  heard  by  the  peo- 
ple, were  most  remarkable. 

"  The  following  account  of  this  (and  another 
transaction,  which  I  care  not  to  insist  upon) 
being  sent  to  me  at  Geneva,  I  may  not  omit  to 
insert  in  this  place  ;  because  it  seems  to  give 
the  true  reasons  of  the  court  of  England  for 
hurryiogsir  Henry  Vane  out  of  the  world. 

"  On  Friday  last,  being  the  16th  of  this  in- 
stant June  1669,  sir  Henry  Vane  pleaded  for 
bis  life,  and  maj.-gen.  Lambert  for  his :  or  ra- 
ther, the  first  pleaded  for  the  life  and  liberties 
of  bis  country,  and  the  other  for  his  own. 
The  issue  in  all  appearance  will  be,  that  sir 
Henry  will  be- put  to  death,  and  Lambert  par- 
doned, though  both  are  under  sentence    of 
condemnation.    The  reason  of  this  distinction 
is  no  other  than  the  manner  of  their  defence ; 
the  one  alledging  the  authority  of  the  great 
parliament  for  his  justification^  and  that  he 
was  indemnified  by  the  act  of  amnesty ;  the 
ether  meanly  extenuating  and  excusing  what 
he  did  against  sir  George  Booth  and  Monk, 
(which  was  the  principal  part  of  the  accusa- 
tion against  him),  by  pleading  ignorance  of 
their  intentions,  neither  of  them  having  de- 
clared that  they  designed  to  restore  the  king ; 
and  Monk,  on  the  contrary,  having  openly  de- 
clared for  the  restitution  of  the  parliament. 
Sir  Henry  Vane  was  long  in  his  defence,  but 
not  tedious.    He  much  perplexed  both  court 
and  counsel ;  and  has  acquired  eternal  reputa- 
tion, br  nobly  pleading  for  the  dying  liber- 
ties of  bis  country ;  it  being  clear,  that  all  the 
party  which  seemed  to  he  indemnified  by  the 
not  of  amnesty,  shall  be  punished  in  his  per- 
son ;  and  that  for  this  cause  only,  That,  in 
his  pleading,  he  undertook,  by  the  authority 
of  the  said  parliament,  to  iustiJV  what  he  had 
done ;  maintaining,  that  the  House  of  Com- 


mons, representing  the  whole  body  of  the  peo- 
ple, in  case  of  difference  between  the  authority 
royal  and  politic,  nossesses  a  just  power  to  de- 
fend the  rights  of  the  people,  and  to  authorise 
the  people  of  England,  and  every  one  of  them, 
to  defend  them. 

"Sir  Henry  Vane  was  a  gentiemaiu>f  an  an- 
cient family  in  the  county  of  Durham  ;,  eldest 
son  to  sir  Henry  Vane,  who  had  been  secre- 
tary of  state,  and  comptroller  of  the  boushold, 
to  the  late  king.    Being  scandalised  with  the 
innovations  brought  into  the  public  worship, 
he  went  to  New  England,  and  remained  there 
for  the  space  of  five  or  six  years ;  the  two  last 
of  which  he  was  consecutively  chosen  governor 
of  that  country,  though  not  exceeding  the  age 
-of  24  years.    In  the  beginning  of  the  great 
parliament,  he  was  elected  to  serve  his  country 
among   them,   without  the  least  application 
made  on  his  part  to  that  end*    And  in  this  sta- 
tion be  soon  made  appear  bow  capable  he  was 
of  managing  great  affair* ;    possessing,  in  the 
highest  perfection,  a  quick  and  ready  appre- 
hension, a  strong  and  tenacious  memory,  a 
profound  and  penetrating  judgment,  a  just  and 
noble  eloquence,  with  an  easy  and  graceful 
manner  or  speaking.     To  these  were  added,  a 
singular  seal  and  affection  for  the  good  of  the 
commonwealth,  and  a  resolution  and  courage 
not  to  be  shaken  or  diverted  from  the  public 
service.     rJe  had  been  removed  by  the  late 
king  from  being  treasurer  of  the  navy,  fbr  per* 
forming  bis.duty  in  the  House  of  Commons ; 
and  being  restored  to  that  employment  by  the 
parliament,  he  freely  contributed  one  half  of 
the  profits,  amounting  to  the  sum  of  2,000/. 
yearly,  towards  carrying  on  the  war  for  the  li- 
berties of  England.    When  that  war  was  end- 
ed, he  put  the  receipt  for  the  nary  in  such  n 
way,  that,  by  order  of  thenarliament,  the  whole 
expence  of  that  office  exceeded  not  1,0001.  by 
year ;  men  being  brought  by  this  means  to  un- 
derstand, that  they  were  not  placed  in  employ- 
ments to  servo  themselves,  but  to  serve  the 
public.    And  that  this  conduct  was  not  mis- 
taken, the  successes  of  our  arms  by  sea  against 
Portugal,  France,  Holland,  and  other  enemies, 
did  abundantly  manifest.     When   Cromwell 
had  treaclierously  advanced  himself  upon  the 
ruins  of  the  commonwealth,  he  would  not  he 
induced  by  any  means  to  favour  or  countenance 
his  usurpation ;   chasing  rather  to  suffer  impri- 
sonment and  other  hardships,  than  to  comply 
with  tyranny  under  any  form.    Upon  the  re- 
turn of  king  Charles,  being  conscious  to  himself 
of  having  done  nothing  in  relation  to  public 
4 
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Several  friends  being  with  him  in  his  cham- 
ber this  morning,  he  oft  encouraged  them  to 
cheerfulness,  as  well  by  his  example  as  expres- 
sion. In  all  his  deportment,  he  shewed  him- 
self marvellously  fitted  to  meet  the  King  of 
Terrors,  without  the  least  affrigbtment.  But  to 
shew  where  bis  strength  lav,  he  said.  He  was  a 
poor  unworthy  wretch,  and  had  nothing  but  the 
grace  and  goodness  of  God1  to  depend  upon. 
He  said  moreover,  Death  shrank  from  him,  ra- 
ther than  he  from  it.  Upon  the  occasion  of 
parting  with  his  relations,  he  said,  There  is 
some  flesh  remaining  yet,  but  I  must  cast  it  be- 
hind me  and  press  forward  to  my  Father. 

Then  one  of  the  Sheriff's  men  came  in  and 
told  him,  There  was  no  sledge  to  come,  but  be 
was  to  walk  on  foot.  A  circumstance  very 
singular,  and  never  used  to  those  who  were  exe- 
cuted at  that  place. 

He  told  bis  friends,  the  Sheriff's  chaplain 
came  to  him  at  twelve  of  the  clock  that  night, 
with  an  order  for  his  Execution,  telling  him, 
be  was  come  to  bring  him  that,  fatal  message 
of  death.  I  think,  friends,  that  in  this  mes- 
sage was  no  dismalness  at  all.  After  the  re- 
ceipt of  which,  I  slept  four  hours  so  soundly, 
that  too  Lord  hath  made  it  sufficient  for  me, 
and  now  lam  going  to  sleep  my  last,  after 
which  I  shall  need  sleep  no  more. 

Then  Mr.  Sheriff  coming  into  the  room,  was 
friendly  saluted  by  him,  and  after  a  little 
pause  communicated  a  prohibition'  that  be 
said  he  had  received,  which  was,  That  he  must 
not  speak  arty  thing  against  his  majesty  or  the 
government.  His  answer  to  this  be  himself 
relates  on  the  Scaffold.  He  further  told  Mr. 
Sheriff,  be  was  ready;  but  the  Sheriff  said  he 
was  not,  nor  could  be  this  half  hour  yet :  Then, 
air,  it  rests  on  you,  not  on  me  (said  sir  Henry,) 
/or  I  have  been  ready  this  half  hour.  Then  the 
Sheriff,  at  bis  request,  promised  him  his  ser- 
vants should  attend  him  on  the  Scaffold,  and 
be  civilly  dealt  with;  neither  of  which  were 
performed:  (notwithstanding  this  promise) 
they  were  beaten  and  kept  off  the  Scaffold, 
till  he  said,  What,  have  I  never  a  servant 
here? 
After  this,  one  of  the  Sheriff's  men  came 


a&airs,  for  which  he  could  not  willingly  and 
chearfully  suffer,  he  continued  at  his  bouse  in 
Hampstead  near  London  ;  where,  under  false 
and  unworthy  pretences,  that  he  had  engaged 
in  counsels  with  some  of  the  army  to  drive  h(m 
out  of  England  again,  he  was  seised  and  impri- 
soned in  the  Tower:  from  whence  he  was  car- 
ried from  one  place  to  another  for  the  space  of 
about  two fears ;  after  the  expiration  of  which, 
they  who  feared  his  abilities,  and  knew  his  in- 
tegrity, thought  convenient  to  violate  the  pub- 
lic faith,  and,  under  a  form  of  law,  to  pot  him 
to  death." 
A  Life  of  Vane  was  published  in  the  year  of 
>  his  execution,  1669.  And  be  has  an  article  in 
the  Biograpbia  Britannica.  Some  curious  par- 
ticulars of  him  are  also  to  be  found  in  1  Hutch- 
inson's Hist,  of  Majsachuset's  Bay  41--67. 


and  told  him,  there  must  be  a  Sledge,  to  which 
Sir  Henry  replied,  Any  way;  bow  they  please, 
for  I  long  to  be  at  home,  to  be  dissolved  and 
to  be  with  Christ,  which  is  best  of  all.  He 
went  very  chearfully  and  readily  down  the 
stairs  from  bis  chamber,  and  seating  himself  on 
the  sledge  (friends  and  servants  standing  about 
him)  then  he  was  forthwith  drawn  away  to- 
wards the  Scaffold.  As  he  went,  some  in  the 
Tower  (Prisoners  as  well  as  others)  spake  to 
him,  praying  the  Lord  to  go  with  him.  And 
after  be  was  pot  of  the  Tower,  from  the  tops  of 
houses,  and  out  of  windows,  the  people  used 
suchineans  apd  gestures  as  might  best  discover, 
at  a  distance,  their  respects  and  lo+e  to  him,  cry- 
ing aloud,  *  The  Lord  so  with  you,  the  great  God 
of  Heaven  and  Eartn  appear  in  yon,  and  for 
you ;'  whereof  he  took  what  notice  he  was 
capable  in  those  circumstances,  in  a  chearful 
manner  accepting  their  respects,  putting  off 
his  hat  and  bowing  to  them.  Beiog  asked  se- 
veral times,  how  he  did,  by  some  about 
him,  be  answered,  Never  better  in  all  my 
life.  Another  replied,  How  'should  he  do  ill 
that'suffeirs  for  so  glorious  a  cause?  To  which 
a  tall  black  man  said,  Many  suffered  for  a 
better  cause  ;  and  may  for  a  worse,  said  sir 
Henry ;  wishing,  that  when  they  come  to  seal 
their  better  cause  (as  he  called  it)  with  their 
blood  (as  be  was  now  going  to  seal  his)  they 
might  not  find  them  self  es  deceived  ;  and  as 
to  this  cause,  said  he,  it  hath  given  life  in 
death  to  all  the  owners  of  it,  and  sufferers 
for  it. 

Being  passed  within  the  rails  on  Tower-Hill, 
there  were  loud  acclamations  of  the  people, 
crying  out,  The  Lord  Jesus  go  with  your 
dear  soul,  &c.  One  told  biro,  That  was  the 
most  glorious  seat  he  ever  sat  on;  he  an- 
swered, It  is  so  indeed,  and. rejoiced  exceed- 
ingly. 

Being  come  to  the  Scaffold,  he  cheerfully 
ascends,  and  being  up,  after  the  crowd  on  the 
Scaffold  was  broken  in  two  pieces,  to  make 
way  for  him,  he  shewed  himself  to  the  people 
on  the  front  of  the  Scaffold,  with  that  noble 
and  christian-like  deportment,  that  he  rather 
seemed  a  looker  on,  than  the  person  concerned 
in  the  Execution,  insomuch  that  it  was  diffi- 
cult to  persuade  many  of  the  people  that  he 
was  the  prisoner.  But  when  they  knew  that 
the  gentleman  in  the  black  suit  and  cloke  (with 
a  scarlet  silk  waistcoat,  the  victorious  colour 
shewing  itstlf  at  the  breast)  was  the  prisoner, 
they  generally  admired  that  noble  and  great 
presence  he  appeared  with.  How  chearful  he 
is !  said  some :  He  does  not  look  like  a  dying 
man  !  said  others ;  with  many  like-speeches, 
as  astonished  with  that  struuge  appearance  ha 
shined  forth  in. 

Then  (silence  being  commanded  by  the 
Sheriff)  lifting  up  his  hands  and  eyes  towards 
Haven,  and  resting  his  hands  on  the  rails; 
and  taking  a  very  serious,  composed,  and  ma* 
jestic  view  of  the  great  multitude  about  htm, 
be  spake  aa<follow»: 
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Fellow    Countrymen,    and    whereas  the  Judges  have  refused  to  seal  tnat 
with  their  hands  that  they  have  done,  I  am 


"  Gentlemen, 

Christians : 

M  When  Mr.  Sheriff  came  to  me  this  morn- 
ing, and  told  me  he  had  received  a  command 
from  the  king,  that  I  should  say  nothing  re- 
flecting upon  his  majesty  or  the  government ;  I 
answered,  I  should  confine  and  order  my 
Speech,  as  near  as  I  could,  so  as  to  be  least 
offensive,  saving  my  faithfulness  to  the  trust  re- 
posed in  me,  which  I  must  ever  discharge  with 
a  good  conscience  unto  death ;  for  I  ever  va- 
lued a  man  according  to  his  faithfulness  to  the 
trust  reposed  in  him,  even  on  his  majesty's  be- 
half, in  the  late  controversy.  And  if  you  dare 
trust  my  discretion,  Mr.  Sheriff,  I  shall  do  no- 
thing but  what  becomes  a  good  Christian  and 
an  Englishman ;  and  so  I  hope  I  shall  be  civilly 
dealt  with. 

"  When  Mr.  Sheriffs,  chaplain  came  to  me 
last  night  about  twelve  of  the  clock,  to  bring 
me,  as  be  called  it,  the  fatal  message  of  death, 
it  pleased  the  Lord  to  bring  that  scripture  to 
my  mind  in  the  3d  of  Zechariah,  to  intimate  to 
sae,  that  he  was  now  taking  away  my  filthy 
garments,  causing  my  iniquities  to  pass  from 
me,  with  intention  to  give  roe  change  of  ray- 
meot,  and  that  ray  mortal  should  put  on  im- 
mortality. 

u  I  suppose  you  may  wonder  when  I  "shall 
tell  you  that  I  am  not  brought  hither  accord- 
ing to  any  koown  Law  of  the  Land,  It  is  true, 
I  have  been  before  a  court  of  justice  (and  am 
now  going  to  appear  before  a  greater  Tribuual, 
where  I  am  to  give  an  account  of  all  my  ac- 
tions :)  tinder  their  Sentence  I  stand  here  at 
this  time.  When  I  was  before  them,  I  could 
not  hare  the  liberty  and  privilege  of  an  Eng- 
lishman, the  grounds,  reasons,  and  causes  of 
the  actings  I  was  charged  with  duly  consi- 
dered; I  therefore  desired  the  Judges  that 
they  would  set  their  seals  to  my  Bill  of  Ex- 
ceptions ;  I  pressed  hard  for  it  again  and  again, 
as  the  right  of  myself  and*  every  free-born 
Englishman  by  the  Law  of  the  Land,  but  was 
finally  denyed  it— — 

Here  sir  John  Robinson  (lieutenant  of  the 
Tower)  interrupted  him,  saving ;  Sir,  you  must 
not  go  on  thus,  and  (in  a  furious  manner,  ge- 
nerally observed  even  to  the  dissatisfaction  of 
some  of  their  own  attendants)  said  that  be 
railed  against  the  Judges,  and  that  it  was  a 
lye,  and  I  am  here,  says  be,  to  testify  that  it 
is  false. 

Sir  Henry  Vane  replied,  "  God  will  judge 
between  me  and  you  in  this  matter.  I  speak 
hat  matter  of  fact,  and  cannot  you  bear  that  ? 
Tis  evident  the  Judges  have  refused  to  sign  my 
Bill  of  Exceptions" — Then  the  trumpets  were 
ordered  to  sound  or  murre  in  his  face,  with  a 
contemptible  noise,  to  hinder  his  being  heard : 
At  which  sir  Henry  (lifting  up  his  hand,  and  then 
laying  it  on  bis  breast)  said,  '  What  mean  you. 
Gentlemen  ?  Is  this  your  usage  of  me  ?  Did 
you  use  all  the  rest  so  ?  I  had  even  done,  as 
to  that,  could  you  have  been  patient,  bnt  seeing 
you  cannot  bear  it,  I  shall  only  say  jbii,  That 
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they 
come  to  seal   that  with  my  blood  that  I  hava 
done.    Therefurejeaving  this  matter,  which  W 
perceive  will  not  be  borne,  I  judge  it  meet  to 
give  you  some  account  of  my  life. 

"  1  might  tell  you  I  was  born  a  gentleman, 
had  the  education,  temper,  and  spirit  of  a  gen- 
tleman, as  well  as  others,  being  (in  my  youthful 
days)  inclined  to  the  vanities  of  this  world,  and 
to  that  which  they  call  Goodfello*  ship,  judging 
it  to  be  the  only  means  of  accomplishing  a'  - 
gentleman.  But  about  the  14th  or  15th  year 
of  my  age  (which  is  about  34  or  35  years  since) 
God  was  pleased  to  lay  the  foundation  or  ground 
work  of  Repentance  in  me,  for  the  bringing 
roe  home  to  himself,  by  his  wonderful,  rich, 
and  free  grace',  revealing  his  Son  in  me,  that 
by  the  knowledge  of 'The  only  true  God,  and 
Jesus  Christ  whom  he  hath  sent,'  I  might  (even 
whilst  here  in  the  body)  be  made  partaker  of 
eternal  life  in  the  first  fruits  of  it. 

"  When  my  conscience  was  thus  awakened, 
I  found  my  former  course  to  be  disloyalty  to 
God,  profaneness,  and  a  way  of  sin  and  death, 
which  I  did  with  tears  and  bitterness  bewail,  as 
I  had  cause  to  do.  Since  that  foundation  of 
repentance  laid  in  me,  through  grace  1  have  been 
kept  stedfast,  desiring  to  walk  in  all  good  coo- 
science  towards  God  and  towards  raen>accord- 
iag  to  the  best  light  and  understanding  God 
gave  me.  For  this  I  was  willing  to  turn  my 
hack  upon  my  estate,  expose  myself  to  hazards ' 
in  foreign  parts ;  yea,  nothing  seemed  difficult 
to  me,  so  I  might  preserve  faith  and  a  good  con- 
science, which  I  prefer  before  all  tilings ;  and 
do  earnestly  persuade  all  people  rather  to  suffer 
the  highest  contradictions  from  men,  than 
disobey  God,  by  contradicting  the  light 
of  their  own  conscience.  In  this  it  is  I  stand 
with  so  much  comfort  and  boldness  before 
you  all  this  day,  and  upon  tins  occasion,  being 
assured  that  I  shall  at  last  sit  down  in 
glory  with  Christ,  at  his  right  hand.  I  stand 
here  this  day  to  resign  up  my  spirit  into  the 
bands  of  tbat  God  that  gave  it  me.  Death  is 
but  a  little  word,  but  it  is  a  great  work  to  die; 
it  is  to  be  but  once  done,  and  after  this  comet h 
the  judgment,  even  the  judgment  of  the  great 
God,  which  it  concerns  us  all  to  prepare  for. 
And  by  this  act  I  do  receive  a  discharge  once  for 
all  out  of  prison,  even  the  prison  of  the  mortal 
body  also,  which,  to  a  true  Christian,  is  a  bur- 
densome weight. 

"  In  all  respects,  where  I  have  concerned  ami 
engaged,  as  to  the  public,  my  design  hath  been 
to  accomplish  good  things  for  these  nations. 
Then  (lifting  up  his  eyes,  and  spreading  his 
hands)  he  said,  I  do  here  appeal  to  the  great 
God  of  Heaven,  and  all  this  assembly,  or  any 
other  persons,  to  shew  wherein  I  have  defiled 
my  hands  with  any  man's  blood  or  estate,  or 
that  I  have  sought  myself  in  any  public  capacity 
or  plaoe  I  bare  been'  in.  The  Cause  was  three 
times  stated.  First,-  In  the  Remonstrance  of 
the  House  of  Commons.  Secondly,  In  the 
Covenant,  the  Solemn  League  and  CovenaaL" ' 
O 
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advantage  I  had  by  it,  and  by  what  steps  I  be- 
came satisfied  with  the  cause  I  was  engaged  in, 
and  cjid  pursue  the  same. 

"  What  the  cause  was,  did  first  shew  itself 
in  the  first  Remonstrance  of  the  House  of 
Common*.  Secondly,  In  the  Solemn  League 
and  Covenant.  Thirdly,  In  the  more  refined 
pursuit  of  it  by  the  Commons  House,  in  their 
Actings   single;    with  what  result  they  were 

f  rowing  up  into,  which'  was  in  the  breast  of  the 
louse,  and  unknown  ;  or  what  the  three  pro- 
posals, mentioned  in  my  Charge,  Would  have 
come  to  at  last,  I  shall  not  need  now  to  say  ; 
but  only,  from  all  put  together,  to  assert,  That 
this  cause  which  was  owned  by  the  parliament, 
was  the  cause  of  God,  and  for  the  promoting 
of  the  kingdom  of  his  dear  Son  Jesus  Christ, 
wherein  are  comprehended  our  liberties  and 
duties,  both  as  men  and  as  Christians. 

u  And  since  it  hath  pleased  God,  who  se- 
parated me  from  the  womb  to  the  knowledge 
and  service  of  the  Gospel  of  his  Son,  to  sepa- 
rate mo  also  to  this  hard  and  difficult  serrice  at 
this  time,  and  to  single  me  out  to  the  defence 
and  justification  of  this  his  cause,  I  could  not 
consent,  by  any  words  or  actions  of  mine,  that 
the  innocent  blood  that  hath  been  shed  in  the 
defence  of  it,  throughout  the  whole  war  (the 
guilt  and  moral  evil  of  which  must  and  does 
certainly  lie  somewhere),  did  lie  at  my  door,  or 
at  theirs  that  have  been  the  faithful  adherers  to 
this  cause.  This  is  with  such  evidence  upon 
my  heart  that  I  am  most  freely  and  cheerfully 
willing  to  put  the  greatest  seal  to  it  I  am 
capable,  which  is,  the  pouring  out  of  my  very 
blood  in  witness  to  it ;  which  is  all  I  shall  need 
to  say  in  this  place  and  at  this  time,  baviog 
spoken  at  large  to  it  in  my  defence  at  my  trial, 
intending  to  nave  said  more  the  last  day,  as 
what  I  though*  was  reasonable  for  arrest  of 
the  Judgment,  hut  I  was  not  permitted  then 
to  speak  it ;  both  which  may,  with  time  and 
God's  providence,  come  to  the  public  view. 

"And  I  must  still  assert,  that  I  remain 
wholly  unsatisfied  that  the  course  of  proceed* 
ings  against  me  at  my  Trial  were  according 
to  law,  but  that  I  was  run  upon  and  destroyed, 
contrary  to  right,  and  the  liberties  of  Magna 
Charta,  under  the  form  only  of  justice;  which 
I  leave  to  God  to  decide,  who  is  the  Judge 
of  the  whole  world,  and  to  clear  my  inno- 
cency;  whilst  in  the  mean  time  I  beseech 
hiin  to  forgive  them ;  and  all  that  have  had 
a  hand  in  my  death;  and  that  the  Lord,  in 
his  great  mercy,  will  not  lay  it  to  their 
charge. 

"  And  I  do  account  the  lot  of  mine  no  other 
than  what  is  to  be  espected'by  those  that  am 
not  of  the  world,  but  whom  Christ,  hath  cho- 
sen out  of  it;  for  the  servant  is  not  greater 
than  his  lord :  And  if  they  have  done  this  to 
the  green,  tree,  they  will  dp  it  much  more  to 
the  dry. 

"  However,  I  shall  not  altogether  excuse 
myself.  I  know,  that  by  many  wetnesses 
and  failures,  I  have  given  occasion  enough  of 
the  ill  usage  I  have  met  wkfc  from  men,  though 


Upon  this  the  trumpets  sounded,  the  Sheriff 
ea^cqed  a,t  the  paper  in  his  hand ;  and  sir  John 
ftpbjnson,  who  at  first  had  acknowledged  that  he 
djfed  nothing  po  do  there,  wishing  the  Sheriff  to 
see  to  it,  yet  found!  himself  something  to  do 
now,  furiously  calling  for  the  writers  books,  and 
fajingt  H«  treats  of  Rebellion,  and  you  write 
it.  Hereupon  si*  Note-Books  were  delivered 
up.  The  Prisoner  was  very  patient  and  com- 
posed under  all  these  injuries,  and  Bounding* 
of  the  trumpets  several  times  in  his  face,  only 
saying,  It  was  hard  be  might  not  be  suffered  to 
sneak;  but,  says  he,  my  usage  from  man  is  no 
harder  than  was  my  Lord  and  Master** ;  and 
all  that  will  live  his  life  this  day,  must  expect 
hard  dealing  from  the  worldly  spirit. 

T|>e  trumpets  sounded  again,  to  hinder  bis 
V«?ng  heard,  then  again  Robinson,  and  two  or 
three  others,  endeavoured  to  snatch  the  Paper 
oat  of  sir  Henry's  band ;  but  h?  kept  it  for  a 
while,  now  and  then  reading  part  of  it ;  after- 
wards, tearing  it  in  pieces,  he  delivered  it  to  a 
firiend  behind  him,  who  was  presently  forced  to 
deliver  it  to  the  Sheriff.  Then  they  put  their  hands 
into  his  pockets  for  papers  (as  was  pretended), 
which  bred  great  confusion  and  dissatisfaction 
to  the  spectators,  seeing  a  prisoner  so  strange- 
ly handled  in  his  4ying  words. 
•  The  Prisoner  suspecting  beforehand  the  dis- 
order aforementioned,  writ  the  main  substance 
of  what  be  intended  to  speak  on  the  scaffold 
jfi  that  Paper  they  eatched  at,  and  which  he 
tore  in  pieces,  delivering  it  to  a  friend,  from 
whom  toe  Sheriff  had  it,  as  abovesaid ;  the  true 
copy  whereof  was,  by  the  Prisoner,  carefully 
committed  to  a  safe  hand  before  he  came  to 
the  scaffold,  which  take  as  follows: 

"The  work  which  I  am  at  this  time  called 
unto,  in  this  place  (as  upon  a  public  theatre) 
is  to  die,  and  receive,  a  discharge  ooce  for  all, 
out  of  prison,  to  do  that  which  is  to  be  done; 
the  doing  or  not  doing  of  which  well,  and  as 
becomes  a  Christian,  does  much  depend  upon 
the  life  we  have  been  taught  of  God  to  lead,  be- 
fore we  come  to  this:  They  that  live  in  the 
faith  do  also  die  in  it;  Faith  is  so  far  from 
leaving  Christians  in.  this  "hour,  that  the  work  of 
it  breaks  forth  then  into  its  greatest  power,  as 
\(  till  then  it  were  not  enough  at  freedom  to 
do  its  office,  that  is,  to  look  info  the  things  that 
are  unseen  with  most  stedfastness,  certainty, 
and  delight,  which  is  the  peat  sweetener  of 
death  and  remover  of  its  sting. 

"  Give  me  leave  therefore,  in  a  very  few 
words,  to  give  you  an  account  of  my  life,  and 
of  the  wonderful  great  grace  and  mercy  of 
God,  in  bringing  me  iwme  to  himself,  and 
reyealing  his  son  in  me  I  that  by  the  knowledge 
of  the  only  true  God,  and  Jesus  Christ  whom 
be  bath  sent,  I  might  (even  whiktt  here  in  the 
body)  be  made  partaker  of  eternal  life,  in  the 
tot  fruit*  of  it,  and  at  last  sit  down  with  Christ 
in  glory  at  bis  right  hand. 

"  Here  I  shall  mention  tome  remarkable 
passages  and  changes  of  my  life;  in  particular, 
how  unsought  for  by  myself  I  was  called  to  be 
a  Member  of  the  ksog  Parliament,  what  little 
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in  the  main,  the  Lord  knows  the  sincerity 
end  integrity  of  ray  heart,  whatever  aspersions 
and  reproaches  I  have  or  do  lie  ouder.  I 
know  also  that  God  is  just  in  bringing  this 
sentence  and  condemnation  upon  me  for  my 
sins;  there  is  a  body  of  sin  and  death  in  me 
deserves  this  sentence ;  and  there  is  a  simili- 
tude and  likeness  also,  that,  as  a  christian,  God 
thinks  me  worthy  to  bear  with  my  Lord  and 
head,  in  many  circumstances*  in  reference 
to  these  dealings  I  have  met  with ;  in  the  good 
I  have  been  endeavouring  for  many  years  to  be 
doing  ia  these  nations,  and  especially  now  at 
last,  in  being  numbered  among  transgressors, 
and  made  a  public  sacrifice,  through  the  wrath 
and  contradictions  of  men,  and  in  having 
finished  my  course,  and  fought  the  good  fight 
of  faith,  and  resisted  in  a  way  of  suffering,  as 
joa  see,  even  unto  blood. 

"This  is  but  the  needful  preparation  the 
Lord  hath  been  working  in  me,  to  the  receiv- 
ing of  the  crown  of  immortality,  which  he  hath 
prepared  for  them  that  love  him.  The  pros- 
pect whereof  is  so  chearing,  that  through  the 
joy  (in  it)  that  is  set  before  the  eyes  of  my  faith, 
I  csn,  through  mercy,  *  endure  the  cross,  des- 
pise this  shame,'  and  am  become  '  more  than 
conqueror,'  through  Christ  that  bath  loved 
at. 

"  For  my  Life,  Estate  and  all,  is  not  so  dear 
to  me  as  my  servioe  to  God,  to  his  cause,  to 
the  kingdom  of  Christ,  and  the  future  welfare 
of  my  country;  and  I  am  taught,  according  to 
the  example^  as  well  as  that  most  christian  say- 
nig  of  a  noble  person,*  that  lately  djad  after 
this  public  manner  in  Scotland ;  *  How  much 
tetter  it  is  to  choose  affliction  and  the  cross, 
than  to  sin  or  draw  back  from  the  service  of  (he 
hriog  God,  into  the  ways  of  apostacy  and  per- 
dition?' 

"  That  noble  person,  whose  memory  I 
honour,  was  with  myself  at  the  beginning 
tad  making  of  the  Solemn  League  and  Cove- 
nant ;  the  matter  of  which,  and  the  holy  ends 
therein  contained,  I  rally  assent  unto,  and 
hare  been  as  desirous  to  observe;  but  the  rigid 
**y  of  prosecuting  it,  and  the  oppressing  uni- 
formity that  hath  been  endeavoured  by  it,  I 
never  approved.  This  were  sufficient  to  vindi- 
cate me  from  the  false  aspersions  and  calumnies 
which  have  been  laid  upon  me,  of  Jesuitism 
sod  Popery,  add  almost  what  not,  to  make 
my  name  of  ill  savour  with*  good  men ;  wjiich 
d&rk  mists  do  now  dispel  of  themselves,  or  at 
vast  ought,  and  deed  no  pains  of  mine  in  mak- 
ing an  apology.  For  if  any  mad  seek  a  proof 
of  Christ  in  me,  IcC  him  read  it  id  this  action  o/ 
toy  death,  which  will  riot  cease  to  speak  when 
lam  gone:  And  henceforth  let  do  man  trouble 
**i  for  I  bear  in  my  body  the  marks  of  the 

"ad  Jesus. 

*  I  shall  not  desire  in  this  place  to  take  tip 
nuch  time,  but  oflly,  as  my  last  words,  leave 
this  with  you:  Tnat  as  the  present  storm  we  now 

•  He  seems  to  Intend  the  marqulf  Of  Argyle, 
tbotpsletothateffict.  * 


He  Under,  and  the  dark  clouds  that  yet  hang  over 
the  reformed  churches  of  Christ,  (which  are 
coming  thicker  aud  thicker  for  a  season)  were 
not  unforeseen  by  me  for  many  years  past  (as 
some  writings  of  mine  declare :)  Bo  the  coming 
of  Christ  in  these  clouds,  in  order  to  a  speedy 
and  sudden  revival  of  his  cause,  and  spreading 
his  kingdom  over  the  face  of  the  whole  earth, 
is  most  clear  to  the  eye  of  my  faith,  even  that 
faith  in  which- 1  die,  whereby  the  kingdoms  of 
this  world  shall  become  the  kingdom  of  Our 
Lord,  aud  of  his  Christ.  Amen.  Even  so, 
come,  Lord  Jesus." 

Before  the  stroke,  he  spake  to  this  effect : 
1 1  bless  the  Lord,  who  hath  accounted  me 
worthy  to  Suffer  for  his  name. — Blessed  be  the 
Lord  that  I  have  kept  a  Conscience  void  of  of- 
fence to  this  day.  I  bless  the  Lord  I  have  not 
des/rted  the  righteous  cause  for  which  I  suffer.9 
When  he  laid  his  neck  on  the  block  he  con- 
cluded his  life  with  these  words r ,'  Father,  glo- 
rify thy  servant  in  the  sight  of  men,  that  h* 
may  glorify  thee  in  the  discharge  of  his  duty  to 
thee  and  to  bis-country/  Upou  which  the  Ex- 
ecutioner did  iiis  office  * 


Hume,  speaking  of  Vane,  says/1  This  mao,*o 
celebrated  fur  his  parliamentary  talents,  and 
for  his  capacity  in  business,  has  left  some 
writings  behind"  brra :  They  treat,  all  of  them* 
of  religious  subjects,  and  are  absolutely  unin- 
telligible, no  traces  of  eloquence,  or  e\en  com- 
mon sense  appears  in  them :  a  strange  paradox! 
did  we  not  know,  that  men  of  the  greatest 
genius,  where  they  relinquish  by  principle  the 
use  of  their  reason,  are  only  enabled,  by  thek* 
vigour  of  mind,  to  work  themselves  the  deeper 
into  error  and  absurdity."  Burnet,  after  no- 
ticing the  mercy  shewn  to  Martin,  Goodwin, 
and  Milton,  says,  "  But  as  the  sparing  these 
persons  was  much  censured,  so  on  the  other 
hand  the  putting  sir  Henry  Vane  to  death  was 
as  much  blamed  :  For  the  Declaration  froni 
Breda  being  full  for  an  indemnity  to  all,  except 
the  Regicides,  he  was  comprehended  in  that ; 
since,  though  he  was  for  changing  the  govern- 
ment, and  deposing  the  king,  yet  he  did  not  ap- 
prove the  putting  of  him  to  death,  nor  of  the 
force  put  on  the  parliament,  but  did  for  some 
time,  while  these  things  were  acted,  withdraw 
from  the  scene.  This  was  so  represented  by 
his  friends,  that  au  address  was  made  by  both 


*  "  He  died  in  the  very  same  place  on  Tower- 
hill  (says  that  great  dealer  in  judgments,  Mr. 
Echard)  with  the  famous  dart  of  Strafford 
And  it  is  farther  observed,  that  as  he  was  thi 
first  man  that  opened  the  fountain  of  blood 
that  over-run  the  English  nation,  so  he  was  the 
last  that  Closed  it  up  in  his  own  execution/ 
Ralph.  The  latter  observation  Mr.  Hume  hoi 
thought  worth  insertion  in  his  History,  without 
notice  of  its  antiquity.  U  has  been -said  with 
sufficient  probability,  that  Vane  owed  his  doom 
to  his  share  in  the  proceedings  against  Straf- 
ford.   See  ¥*1. 3,  p.  14*2.  1 
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houses  on  his  behalf,  to  which  the  king  gave  a 
favourable  answer,    though    in  geueral  words. 
So   be  reckoned  that  he  was  safe,  that  heing 
equivalent  to  an  act  of  parliament,  though  it 
wanted  the  necessary  forms.    Yet  the  great 
share   he  had  in  the    attainder  of  the  earl  of 
Strafford,  and  in   the  whole  turn  of  affairs  to 
the  total  change  of  government,  but  above  all 
the  great  opinion  that  was  had  of  his  parts  and 
capacity  to  embroil  matters  again,  made  the 
Court  think  it  was  necessary  to  put  him  out  of 
the  way.     He  was  naturally  a  very  fearful  man  : 
This  one-woo  knew  him  well  told  me,  and  gave 
me  eminent  instances  of  it.    lie  had  a  head  as 
darkened  in  his  notions  of  religion,  as  his  mind 
was  clouded  with  fear:  For  though  he  set  up  a 
form  of  religion  in  a  way  of  his  own,  yet  it  con- 
sisted rather  in  a  withdrawing  from  all  other 
forms,  than  in  any  new  or  particular  opinions 
or  forms ;  from  which   he   and  his  party  were 
called  Seekers,  and  seemed  to  wait  for  some 
new    and    clearer    manifestations.     In    these 
meetings  he  preached  and  prayed  often  himself, 
but  with  so  peculiar  a  darkness,  that  though  I 
have    sometimes  taken  pains  to  see  if  I  could 
find  out  his  meaning  in  his  works,  yet  I  could 
never  reach  it.    And  since*  many  others  have 
said  the  same,  it  may  he  reasonable  to  believe 
he  hid  somewhat  that  was  a  necessary  key  to 
the  rest.     His  friends  told  me,  he  leaned  to 
Origen's  notion  of  a  universal  salvation  of  all, 
both  of  devils  and  damned,  and  to  the  doctrine 
of  pre-existence.     When  he  saw  his  death  was 
designed,  he  composed   himself  to  it,  with  a 
resolution    that    surprised  all  who  knew  how 
little  of  that  was  natural  tj   him.    Some  in- 
stances of  this  were  very  extraordinary,  though 
they  cannot  be  mentioned  with  decency.     He 
was  beheaded  on  Tower-hill,  where  a  new  and 
very  indecent  practice  was  begun.     It  was  ob- 
served, that  the  dying  speeches  of  the  Regi- 
cides had  left  impressions  on  the  hearers,  that 
were  not  at  nil  to  the  advantage  of  the  govern- 
ment.    So  strains  of  a  peculiar  nature  being 
expected  from  him,  to  prevent  that,  drummers 
were  placed  under  the  scaffold,  who  as  soon  as 
he  began  to  speak  to  the  public,  upon  a  sign 
given,  struck  up  with   their  drums..  This  put 
him  in  no  disorder.    He  desired  they  might  be 
stopped,  for  he  understood  what  was  meant  by 
|t.    Then  he  went  through  his  devotions.   And, 
as  he  was  taking  leave  of  those  about  him,  he 
happening  to  say  somewhat  with  relation  to  the 
times,  the  drums  struck  np  a  second  time:   So 
he  gave  over,  and  died  with  so  muebcomposed- 
fiess,  that  it  was  generally  thought,  the  govern- 
ment had  lost  more  than  it  had  gained  by  his 
death." 

Among  those  that  censured  the  mercy  shewn 
to  Milton,  we  may  suppose  the  author  of 
f  Regii  Clamor  Sanguinis,  &c."  to  be  one. 
After  citing  a  very  obnoxious  passage  of, 
Cromwell's,  he  says,  '*  Ejusmodi  sesamo  et 
papavere  conspress  sunt  infames  Miltoni 
paginae,  a  cam to.ee  Parisiensi,  supremi  schalus 
auctoritate,  nuperrime  crematas,  utinam  et 
scriptor."    The  admirers  of  Paradise  Lost  have 


no  obligations,  for  the  pleasure  which  they  have 
enjoyed  from  that  work,  to  Peter  du  Moulin 
the  younger. 

Oldmixon  thinks  that  Burnet,  in  saying, 
"  Some  extraordinary  instances  of  Vane's  re- 
solution cannot  be  mentioned  with  decency," 
is  too  delicate  * 

"  Among  the  foremost  rank  of  those  heroic 
characters  whosat  at  the  helm  during  the  short 
period  of  the  much  execrated  Long  Parliament," 
says  Mrs.  Maeaulay, "  stands  sir  Henry  Vane, 
whose  honesty  was  too  pure  to  be  corrupted  by 
the  rigour  of  persecution,  or  the  emoluments  of 
office  and  the  enjoyment  of  power,  whose  judg- 
ment was  too  jound  to  be  depraved  by  that  high 
enthusiasm  in  religion  into  which  a  fine  imagina- 
tion is  so  apt  to  deviate,  when  in  contemplating 
divine  subjects  it  ranges  beyond  the  bounds  of 
human  knowledge  and  experience,  whose  re- 
solution was  so  philosophical  as  in  the  sufferance 
of  his  martyrdom  to  conquer  she  almost  irresis- 
table  influence  of  natural  timidity,  and  whose 
abilities  were  so  eminent  as  when  reduced  to 
the  state  of  a  prisoner  to  give  terror  to  a  power- 
ful government.  With  the  highest  degree  of 
enthusiasm  in  religion  he  preserved  tbe  libe- 
rality of  sentiment,  and  candour  of  a  philoso- 
pher in  the  important  point  of  a  philosopher, 
and  he  is  perhaps  a  singular  instance  in  the 
being  equal  to  tbe  most  important  transactions 
of  this  world  whilst  his  thoughts  were  constantly 
bent  on  the  sublimest  concerns  of  another 
state." 

Clarendon,  after  mentioning  that  Vane  was 
the  principal  contriver  of  the  Covenant,  and 
that  the  Commissioners  in  Scotland  were  .en- 
tirely and  stupidly  governed  by  him,  adds, 

"  He  was  indeed  a  man  of  extraordinary 
parts,  a  pleasant  wit,  a  great  understanding, 
which  pierced  into,  and  discerned  the  purposes 
of  other  men  with  wonderful  sagacity,  whilst  he 
bad  himself  vultum  clausum,  that  no  man 
could  make  a  guess  of  what  be  intended.  He 
was  of  a  temper  not  to  be  moved,  aud  of  rare 
dissimulation,  and  could  comply  when  it  was 
not  reasonable  to  contradict,  without  losing 
ground  by  the  condescension  ;  and  if  he  were 
not  superior  to  Mr.  Hampden,  be  was  inferior 
to  no  other  mau,  in  all  mysterious  artifices. 
There  need  no  more  be  said  of  his  ability,  than 
that  he  was  chosen  to  cozen,  and  deceive  a 
whole  nation  that  was  thought  to  excel  in 
craft  and  cunning :  which  be  did  with  notable 
pregnancy  and  dexterity,  and  prevailed  with  a 
people,  that  could  not  otherwise  be  prevailed1 
upon  than  by  advancing  their  idol  presbytery,  to 
sacrifice  their  peace,  their  intenst,  and  their 
faith,  to  the  erecting  a  .power  and  authority 
that  resolved  to  persecute  presbytery  to  an 
extirpation  ;  and,  in  process  of  time,  very  near 
brought  their  purpose  to  pass."  And  in  another 
place  he  says,  "  Vane  was  a  man  not  to  be 
described  by  any  character  or  religion ;  in  which 
he  had  swallowed  some  of    the  fancies,  and 


•  See  p.  188.  note  \ 
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extravagancies  of  every  sect,  or  faction ; 
and  »as  become  (which  cannot  .be  expressed 
by  any  other  language  than  was  peculiar  to  that 
time)  a  roan  above  ordinances,  unlimited,  or 
uoxertrained  bv  any  rules,  or  bounds  prescribed 
to  other  men,  by  reason  of  his  perfection.  He 
was  a  perfect  enthusiast ;  and,  without  doubt, 
did  beiieve  himself  inspired ;  which  so  far  cor- 
rupted his  reason  and  understanding  (which  in 
all  matters  without  tbe  verge  of  religion  was 
superior  to  that  of  most  men)  that  he  did  at 
some  time  believe,  he  was  the  person  deputed 
to  reign  over  the  saints  upon  earth  for  1,000 
years.* 

Of  the  execution  of  Argyle,  Vane,  and  the 
Regicides,  Mr.  Fox  writes  thus: 

"  The  first  years  of  this  reign,  under  the  ad- 
ministration of  Southampton  and  Clarendon, 
form  by  far  the  least  exceptionable  part  of  it; 
and  even  in  this  period,  the  executions  of 
Argyle  and  Vane,  and  the  whole  conduct  of 
the  government  with  respect  to  church  matters, 
both  in  England  and  Scotland,  were  gross  in- 
stances of  tyranny.  With  respect  to  the  exe- 
cution of  those  who  were  accused  of  having 
been  more  immediately  concerned  in  the  king's 
death,  that  of  Scrope,  who    had  come  in  upon 


the  proclamation,  and  of  the  military  officers 
who  had  attended  the  trial,  was  a  violation  of 
every  principle  of  law  and  justice.  But  the 
fate  of  the  others,  though  highly  dishonourable 
to  Monk,  whose  whole  power  had  arisen  from 
his  zeal  in  their  service,  and  the  favour  and  con- 
fidence with  which  they  had  rewarded  him,  and 
not  perhaps  very  creditable  to  the  nation,  of 
which  many  had  applauded,  more  had  sup- 
ported, and  almost  all  had  acquiesced  in  the 
act,  is  not  certainly  to  be  imputed  as  a  crime 
to  the  king,  or  to  those  of  his  advisers  who 
were  of  the  cavalier  party.  The  passion  of 
revenge,  though  properly  condemned  both  by 
philosophy  and  religion,  yet  when  it  is  excited 
by  injurious  treatment  of  persons  justly  dear  to 
us,  is  among  the  most  excusable  of  human 
frailties ;  and  if  Charles,  in  his  general  con- 
duct, had  shown  stronger  feelings  of  gratitude 
for  services  performed  to  his  father,  his  charac- 
ter, in  the  eyes  of  many,  would  be  rather  raised 
than  lowered  by  this  example  of  severity 
against  the  Regicides."  Respecting  the  af- 
ledged  injunctions  of  king  Charles  the  1st,  that 
vengeance  should  not  be  taken  for  his  death, 
See  the  note  to  vol.  4,  p.  1140,  of  this  Col- 
lection. 


211.  The  Trial  of  John  Crook,  Isaac  Grey,  and  John  Bolt6n, 
Quakers,  at  the  Old  Bailey,  for  refusing  to  take  the  Oaths  of 
Allegiance  and  Supremacy  :#  14  Charles  II.  a.  t>.  1662. 
[Related  by  John  Crook.] 


I  BEING  in  John's  Street,  London,  about  the 
13th  day  of  the  2d  month  called  May,  with 
some  others  of  the  people  of  God  to  wait  upon 
him,  as  we  were  set  together,  there  came  m  a 

*  Mr.  East  in  his  Treatise  of  the  Pleas  of  the 
Crown,  ch.  1,  s.  19,  gives  the  following  summary 
of  the  Statutes  now  in  force  respecting  the  not 
taking  the  Oatlis  of  Allegiance  and  Supremacy, 
and  making  the  Declaration  against  Popery. 
"  By  tl»e  act  of  the  1  Eliz.  c.  1,  all  ancient 
ecclesiastical  jurisdictions  were  restored  and 
united  to  the  crown,  and  its  supremacy  in  such 
matters  was  finally  asserted .  and  established ; 
and  «n  oath  to  that  effect  appointed  to  be  taken 
by  all  officers  and  ministers  ecclesiastical  and 
civil,  on  pain,  in  case  of  refusal,  of  the  party 
forfeiting  for  life  every  promotion,  benefice  and 
office,  spiritual  and  temporal,  which  he  had  at 
the  time  of  such  refusal,  and  being  disabled 
from  taking  any  such  preferment  to  which  he 
was  then  promoted.  This  oath  was  abrogated 
by  the  stat.  1  W.  and  M.  c.  8,  and  another  ap- 
pointed to  be  taken  in  lieu  of  it  under  the 
saioe  pcualties.  By  s.  37,  of  the  said  stat.  of 
Eliz.  the  offence  must  be  proved  by  two  wit- 
nesses at  least. 

"  All  persons  required  by  the  stat.  1  Eliz.  c. 
1,  to  take  the  said  oath,  and  all  schoolmasters 
and  public  and  private  teachers,  barristers, 
benchers,  readers,  ancients  in  any  house  of 


rude  man  called  Miller  with  a  long  cane  in 
his  hand,  who  laid  violent  bands  upon  me,  with 
some  others ;  who  having  no  warrant  we're  not 
willing  to  meddle,  but  as  his  threatenings  pre* 


court,  &c.  attorneys,  sheriffs,  and  officers  be- 
longing to  the  common  or  any  other  law,  or  to 
the  crown,  or  to  any  court  whatever,  shall,  by 
stat.  5  Eliz.  c.  1,  s.  5,  take  the  said  oath  in 
open  court  before  they  shall  be  admitted  to  any 
such  vocation  or  office,  &c. ;  and  if  they  belong 
not  to  anx  court,  then  they  shall  take  the  same 
before  such  person  as  shall  admit  them  to  such 
vocation,  &c.  or  before  commissioners  appoint* 
ed  under  the  great  seal,  ficc. 

"  By  s.  6,  any  bishop  may  fender  the  said  > 
oath  to  any  spiritual  person  within  his  diocese, 
as  well  in  places  eiempt  as  others;  and  bv  s. 
7,  commissioners  may  be  appointed  by  the  lord 
chancellor  to  tender  the  same  to  such  persons 
as  by  their  commission  they  shall  be  authorised 
to  do.  And  by  s.  8,  if  any  person  compellable 
by  either  of  the  said  acts,  or  appointed  by  such 
commissioners  to  take  the  said  oath,  shall  re- 
fuse to  take  it  on  a  teuder  thereof,  he  shall  in- 
cur a  praemunire.  And  by  s.  9,  such  refusal 
shall  be  certified  within  40  days  if  in  term,  or 
otherwise  at  the  first  day  of  the  full  term  next 
following  the  40  days,  into  B.  R.  by  the  per- 
sons having  authority  to  tender  such  oath,  under 
the  penalty  of.  100/. ;  and  the  sheriff  of  tU 
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vailed,  they  being  afraid  of  him,  joined  with 
him  to  carry  at  before  justice  Powel,  who  the 
next  day  sent  ut  to  the  sessions  at  HickVs-hall, 


county  where  the  court  sit  mayknpennel  a  jury 
to  inquire  of  such  refusal,  in  such  manner  as 
if  it  had  happened  in  the  same  county ;  which 
jury  may,  upon  each  certificate  and  other  evi- 
dence, indict  the  offender  in  such  sort  as  if  the 
offence  had  been  done  in  the  same  county. 
But  though  such  a  jury  may  find  the  indictment, 
Still  it  is  said,  that  the  trial  must  be  by  a  jury 
of  that  county  wherein  the  oaths  were  refused. 

"  By  stat.  30  Car.  2,  stat.  2,  c.  1,  and  1  Geo. 
1,  stat.  2,  c.  1,  s.  16, 17.  and  29.  "  No  peer  or 
member  of  the  House  of  Peers  shall  vote,  or 
make  his  proxy,  or  sit  there  during  any  debate; 
and  no  member  of  the  House  of  Commons 
shall  vote  or  sit  there  during  any  debate,  after 
the  Speaker  is  chosen ;  until  such  peer  or  mem- 
ber shall  take  the  oaths  of  allegiance  and  su- 
premacy, and  make  a  declaration  (therein  speci- 
fied) of  his  belief  that  there  is  no  transubstautia- 
lion  in  the  sacrament  of  the  Lord's  supper,  and 
that  the  invocation  or  adoration  of  the  virgin 
"Mary,  or  any  other  saint,  and  the  sacrifice  of 
the  mass  as  they  are  now  used  in  the  church  of 
Rome,  are  superstiiious,and  idolatrous,  &c.  on 
pain  that  every  such  offender  shall  be  adjudged 
a  popish  recusant  convict,  and  disabled  to  hold 
or  execute  any  office,  &c.  or  from  thenceforth 
to  sit  or  vote  in  eitbef  house  of  parliament,  or 
Co  sue  in  law  or  equity,  or  to  be  guardian,  exe- 
cutor, or  administrator,  or  capable  of  any 
legacy  or  deed  of  gift,  and  shall  forfeit  for  every 
such  wilful  offence  500/. 

"  The  9th,  19th,  and  13th  clauses  of  the  same 
statute,  which  require  that  "  every  sworn  ser- 
vant to  the  king  shall  take  the  said  oaths,  and 
make  and  subscribe  the  said  declaration,"  are 
repealed  by  the  stat.  S  Geo.  9,  c.  31,  e.  9. 

«  By  stat.  1  W.  and  M.  c.  9.  "  Every  Jus- 
tice of  peace  in  London  and  Westminster,  and 
within  ten  miles  thereof,  shall  cause  to  be  tr- 
usted and  brought  before  him  all  reputed 
papists,  (except  foreigners,  being  merchants  or 
menial  servants  to  some  ambassador  or  public 
spent,  die.}  and  shall  lender  the  above  men- 
tioned declaration  to  every  such  person ;  and 
•very  soch  person  refusing  the  same,  and  after- 
wards remaining  withiu  the  above  limits*  or  be- 
ing certified  by  justices  out  of  those  limits  to  B. 
B.  or  the  quarter  sessions  for  such  refusal,  and 
neglecting  to  make  the  said  declaration-  in  such 
eourt,  shall  suffer  as  *  popish  recflsant  convict." 
Supposed  papists,  required  by  two  justices  of 

Cice  so  make  the  said  declaration,  and  Reg- 
ting  so  to  do,  are,  by  stat.  1  W.  and  M.  c. 
1»,  restricted  in  the  privilege  of  keeping  arms, 
ammunition,  and  horses  at  their  pleasure ;  and 
by  stat  1  W.  and  M.  e.  3d,  from  presenting  to 
any  benefice.  And  by  the  land-tan  acts  papists 
in  general  are' liable  to  pay  dotfble  land*  tax  if 
Chey  do  not  conform.  Bat  new,  ay  31  Geo.  9, 
e.  39,  e*  10,  no  papist  making  and  subscribing 
It* oath  and  declaration  therein  contained  sfaaS 
to  praeeeuces)  o»  the  fleraer  Katetetv 


where  after  some  discourse  several  times  with 
them  manifesting  to  them  the  illegality  both  of 
our  commitment  and  their  proceedings  there* 


"  Also  by  stat.  7  and  8  W.  3.  c.  9*>  any  Ser- 
jeant or  counsellor' at  law,  barrister,  advocate, 
attorney,  solicitor,  proctor,  clerk,  or  notary, 

Sractising  as  such  in  any  court  whatsoever,  not 
aving  before  taken,  in  the  court  of  chancery, 
or  king's  bench,  or  quarter  sessions  of  the  county 
where tn  he  lives*  the  oath  required  by  the  stat. 
1  W.  and  M.  c.  8,  and  made  and  subscribed 
the  declaration  appointed  by  the  stat.  95  Car. 
2,  c.  9,  (to  prevent  danger  from  popish  recu- 
sants) shall  incur  a  praemunire.  This,  so  far  as 
respects  Roman  Catholics,  is  repealed  by  stat* 
31  Geo.  3,  c.  32,  s.  99,  as  to  such  as  bring 
themselves  within  the  same. 

"  By  stat.  7  and  8  W.  3,  c.  27,  any  person 
refusing  to  take  the  Said  oaths  of  allegiance  and 
supremacy  when  tendered,  or  refusing  or  neg- 
lecting to  appear,  when  lawfully  summoned,  in 
order  to  have  tkie  said  oaths  tendered  to  him, 
shall,  until  he  shall  have  taken  the  same,  incur 
all  the  pains  and  penalties  of  popish  recusants 
convict:  and  the  person  ao  tendering  the  said 
oaths  shall,  on  every  such  refusal  or  default, 
record  and  enter  in  parchment  the  christian 
and  surname  and  place  of  abode  of  the  party 
together  with  the  time  of  tender  and  refusal  or 
default,  and  shall  certify  the  said  record  or  entry 
to  the  justices  of  assise,  oyer  und  terminer  or 
gaol  delivery  at  their  next  session,  who  shall 
estreat  and  Certify  the  same  into  the  court  of 
exchequer,  who  may  award  such  process  against 
the  lands  and  goods  of  Ihe  party  as  in  the  case 
of  a  popish  recusant  convict.  By  s.  19,  qaakers, 
who  scruple  to  take  an  oath,  may  make  a 
declaration  of  fidelity  to  the  same  effect.  - 

"  The  stat.  1  Geo.  1,  sr.  2,  c.  13,  gives  the 
form  of  the  oaths  of  allegiance  and  abjuration 
required  to  be  taken  by  all  officers  civil  and 
military,  and  all  ecclesiastical  persons,  and 
members  of  colleges  (being  of  the  age  of  18 
years),  and  by  ell  teachers  or  readers  in  any 
university  or  elsewhere,  and  by  all  school- 
masters and  ushers,  and  all  teachers  and  preach- 
ers of  separate  congregations,  all  constables, 
Serjeants  at  law,  counsellors,  barristers,  advo- 
cates, attomies,  solicitors,  proctors,  clerks,  or 
notaries,  practising  in  any  court ;  which  oaths 
are  to  be  taken  within  three  (by  9  Geo.  2,  c. 
26,  s.  4,)  six  months  after  they  have  been  ad* 
milted  into  or  entered  upon  any  such  prefer- 
ment, .  benefice,  office,  or  place,  or  come  into 
such  capacity,  or  taken  upo«i  themselves  such 
employment,  practice,  or  business  in  one  of  the 
Courts  at  Westminster,  or  at  the  quarter  ses- 
sions of  the  county  where  they  reside,  under 
pain  of  disability  to  hold  or  exercise  the  said 
offices,  &c.  upon  neglect  or  refusal  to  take  the 
said  ostbs.  And  persons  convicted  in  any  of 
the  courts  at  Westminster,  or  at  the  assizes,  of 
exercising  such  offices  or  employments  without. 
taking  the  oath*  within  the  time  specified,  shall 
be  disabled  to  sue,  or  to  be  guardian,  or  execu- 
tor, 01  a^nuwtrater,  or  capable  of  w+f  legacy 
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«poo,  yet  notwithstanding  they  committed  me, 
together  with  Isaac  Grey  and  John  Bolton,  to 
Rew-Prtson,  when  we  continued  for  some 
days,  and  were  then  removed  to  Newgate, 
vbere  we  remained  until  the  sessions  at  the 
Old  Bailey;  when  I  was  brought  to  the  bar. 

Chief  Judge,  (Sir  Robert  Forster.)  John 
Crook,  when  did  yon  take  the  oath  of  Alle- 
giance? 

/.  Crook.    I  desire  to  be  heard. 

C.  Judge.  And  to  the  question,  and  you  shall 
be  heard. 

Crook.  I  have  been  about  six  weeks  in 
prison,  and  am  I  now  called  to  accuse  myself? 
For  the  answering  to  this  question  in  the  ne- 
gative is  to  accuse  myself,  which  you  ought  not 
to  put  me  upon;  for,  '  Nemo  debet  seipsum 
prodere.*  I  am  an  Englishman,  and  by  the 
Saw  of  England  I  ought  not  to  be  taken  nor 
imprisoned,  nor  disseised  of  my  freehold,  nor 
called  in  question,  nor  put  to  answer,  but  ac- 
cording to  the  law  of  the  land ;  which  I  chal- 
lenge as  my  birth-right,  on  my  own  behalf,  and 
all  that  hear  me  this  day  (or  words  to  this  pur- 
pose). I  stand  here  at  this  bar  as  a  delinquent, 
and  do  desire  that  my  accuser  may  be  brought 
forth  to  accuse  me  lor  my  delinquency,  and 
thenl  shall  answer  to  my  charge  (if  any  I  be 
guilty  of). 

C.  Judge,  You  are  here  demanded  to  take  the 
Oath  of  Allegiance,  and  wheo  you  have  done 
that,  then  yon  shall  be  beard  about  the  other; 
for  we  hare  power  to  tender  it  to  any  man. 

Crook.  Not  to  me  upon  this  occasion,  in 
this  place;  for  I  am  brought  hither  as  an  offender 
already  and  not  to  be  made  an  offender 
here,  or  to  accuse  myself;  for  I  am  an  Eng- 
lishman, as  I  have  said  to  you,  and  challenge 
the  benefit  of  the  laws  of  England,  for  by  them, 
is  a  better  inheritance  derived  to  me  as  an 
Englishman,  than  that  which'  I  receive  from 
my  parents;  for  by  the  former  the  latter  is 
preserved :  and  this  the  29th  chanter  of  Magna 
Charta,  and  the  Petition  of  Right,  mentioned 


•r  deed  of  gift,  or  to  be  in  any  office  within 
Great  Britain,  or  to  vote  for  members  of  par- 
liament ;  and  shall  forfeit  5002.,  to  be  recover- 
ed by  any  informer.  And  by  s.  10.  two  jus- 
tices or  other  persons  specially  commissioned, 
may  tender  the  said  oaths  to  any  person  whom 
they  suspect  te  be  dangerous  or  disaffected  to 
his  majesty  or  his  government,  and  on  their 
neglect  or  refusal  to  take  the  said  oaths,  may 
certify  the  same  to  the  next  quarter  sessions ; 
which  being  there  recorded,  shall  be  from  thence 
certified  by  the  clerk  of  the  peace  into  the 
courts  of  Chancery  or  King's  Bench;  and 
every  person  so  neglecting  or  refusing  to  take 
the  said  oaths  shall,  from  the  time  of  his  neg- 
lect or  refusal,  be  adjudged  a  popish  recusant 
convict,  and  as  such  to  forfeit  and  be  proceeded 
against.  Tbe  same  punishment  is  denounced 
by  s.  11,  against  such  as,  being  lawfully  sum- 
moned to  appear  mad  take  the  oaths,  neglect 
tr  rerase  to  do  so,11    Set  also  oh.  1,  s.  5,  of  the 


in  the  Sd  of  Car.  1.  and  in  good  laws  of  Eng- 
land ;  and  therefore  I  desire  the  benefit  and 
observance  of  them:  And  you  that  are  Judges 
upon  the  bench  ought  to  be  my  counsel,  and 
not  my  accusers,  but  to  inform  me  of  the 
benefit  of  those  laws,  an/I  wherein  I  am 
ignorant  you  ought  to  inform  me,  that  I  may 
not  suffer  through  my  own  ignorance  of  those 
advantages  which  the  laws  of  England  afford 
me  as  an  Englishman. 

C.  Judge.  We  sit  here  to  do  j  ustice,  and  are 
upon  our  oaths,  and  we  are  to  tell  you  what  is 
law,  and  not  you  us :  Therefore,  Sirrah!  you 
are  too  bold.  ' 

Crook.  Sirrah  is  not  a  word  becoming  a 
Judge ;  for  I  am  no  felon ;  neither  ought  you  • 
to  menace  tbe  prisoner  at  the  bar :  for  I  stand 
here  arraigned  as  for  my  life  and  liberty,  and 
the  preservation  of  my  wife  and  children,  and 
outward  estate  (they  being  now  at  the  stake)  ; 
Therefore  you  ought  to.  hear  me  to  the  full 
what  I  can  say  ia  my  own  defence,  according  to 
law,  and  that  in  its  season,  as  it  is  given  me  to 
speak  :  Therefore  I  hope  the  Court  will  bear  with 
me,  if  I  am  bold  to  assert  my  liberty  as  all 
Englishman  and  as  a  Christian :  and  if  I  speak 
loud,  it  is  my  seal  for  the  truth,  and  for  the 
name  of  the  Lord;  and  mine  innocency  makes 
roe  bold. 

Judge.  It  is  an  evil  zeal,  [interrupting 
John  Crook.*) 

Crook.  No,  I  am  bold  in  tbe  name  of  the 
Lord  God  Almighty,  the  everlasting  Jehovah, 
to  assert  the  truth,  and  stand  as  a  witness  for 
it:  let  my  accuser  be  brought  forth,  and  I  am 
ready  to  answer  any  C6nrt  of  Justice. 

Then  the  Judge  interrupted  me,  saying^ 
(  Sirrah/  with  some  other  words  I  do  not  re- 
member: But  I  answered,  You  are  not  to 
threaten  me,  neither  are  those  menaces  fit  for 
the  mouth  of  a  Judge:  for  the  safety  of  a  prisoner 
stands  in  tbe  indifferencv  of  the  Court;  And 
you  ought  not  to  behave  yourselves  as  parties ; 
seeking  all  advantages  against  the  prisoner, 
but  not  heeding  any  thing  that  may  make  for 

his  clearing  or  advantage The  Judge  again 

interrupted  me,  saying,    . 

Judge.  8irrab,  you  are  to  take  the  oathy 
and  here  we  tender  it  you  [bidding  me  to  read 
it].  r 

Crook.  Let  me  see  mine  accuser,  that  I  may 
know  for  what  cause  I  have  been  six  weeks 
imprisoned,  and  do  not  put  roe  to  accuse  my* 
self  by  asking  me  questions;  but  either  let  my 
accuser  come  forth,  or  otherwise  let  me 
be  discharged  by  proclamation,  as  you  ought 
to  do— —Here  1  was  interrupted  again. 

Judge  Twuden.  We  take  no  notice  of  your 
being  here  otherwise  than  of  a  straggler,  or  at 
any  other  persons,  or  of  the  peoplT  that  are 
here  this  day ;  for  we  may  tender  the  oath  to 
any  man. — And  another  Judge  spake  to  the 
like  purpose. 

Crook.  I  am  here  at  your  bar  as  a  prisoner 
restrained  of  my  liberty,  and  do  question  whe- 
ther you  ought  in  justice,  to  tender  me  the  oath 
on  the  account  I  am  now  brought  before  you, 
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because  I  am  supposed  to  be  an  offender,  or 
else  why  haye  I  been  six  weeks  in  prison  al- 
ready? Let  me  be  cleared  of  my  imprison- 
ment, and  then  I  shall  answer  to  what  is 
charged  against  me,  and  to. the  question  now 
propounded;  for  I  am  a  lover  of  justice  with 
all  my  soul,  and  am  well  koown  by  my  neigh- 
bours where  I  have  lived,  to  keep  a  conscience 
▼oid  of  offence  both  towards  God,  and  towards 
man. 

Judge.    §irrab,  leave  your  canting. ' 

Crook.  Is  this  canting,  to  speak  the' words 
of  the  Scripture  ? 

Judge.  It  is  canting  in  your  mouth,  though 
they  are  St.  Paul's  words. 

Crook.  I  speak  but  the  words  of  the  Scrip- 
ture, and  it  is  not  canting  though  I  speak  them ; 
but  they  are  words  of  truth  and  soberness  in 
my  mouth,  they  being  witnessed  by  me,  and 
fulfilled  in  me. 

Judge.  We  do  ask  you  again,  whether  you 
will  take  the  Oath  of  Allegiance  ?  It  is  but  a 
abort  question,  you  may  auswer  it  if  you  will. 

Crook.  By  What  law  have  you  power  to 
tender  it  ?  [Then,  after  some  consultation  to- 
gether -by  whispering,  they  called  for  the  Sta- 
tute-Book,  and  turning  over  the  leaves,  they 
answered,] 

Judge.    By  the  3d  of  king  James.* 

v  *  By  st.  3  Jac.  1,  c.  4,  for  the  better  trial 
how  bis  majesty's  subjects  stand  affected  in 
point  of  their  loyalty  and  due  obedience:  it 
was  enacted,  "  That  from,  and  after  the  end  of 
this  present  session  of  parliament,  it  shall  be 
lawful  to  and  for  any  bishop  in  his  diocese,  or 
any  two  justices  of  the  peace,  whereof  one  of 
them  to  be  of  the  Quorum  within  the  limits  of 
their  jurisdiction,  out  of  the  sessions,  xto  re- 
quire any  person  of  the  age  of  18  years  or 
above,  being,  or  which  shall  be  convict  or  in- 
dicted, of  or  for  any  recusancy,  other  than  no- 
blemen or  noblewomen,  for  not  repairing  to 
divine  service  according  to  the  Jaws  of  this 
realm,  or  which  shall  not  have  received  the  said 
sacrament  twice  within  the  year  next  passed, 
noblemen  and  noblewomen  excepted,  or  any 
person  passing  id  or  through  the  county,  shire, 
or  liberty  and  unknown,  except  as  is  last  be- 
fore excepted,  that  being  examined  by  them 
upon  oath,  shall  confess  or  deny  himself  or 
herself  to  be  a  recusant,  or  shall  confess  or  not 
deny  that  he  or  she  had  not  received  the  sacra- 
ment twice  within  the  year  then  last  past,  to 
take  the  oath  hereafter  following,  upon  the 
Holy  Evangelist :  which  the  said  bishop  or  two 
justices,  of  the  peace  shall  certify  in  writing, 

>  subscribed  with  his  or  their  hands  at  the  next 

Seneral  or  quarter-sessions  for  that  shire,  limit, 
ivision  or  liberty  within  which  the  said  oath 
shall  be  so  taken,  the  Christian  name,  surname 
and  place  of  abode  of  every  person  which  shall 
so  take  the  said  oath,  which  certificate  shall  be 
there,  recorded  by  the  clerk  of  peace  or  town 
clerk,  and  kept  amongst  the  records  of  the  said 
session." 
And  further,    "That  if  any  such  person 


Crook.  I  desire  that  statute  may  be  read  ; 
for  I  have  consulted  it,  and  do  not -understand 
that  you  have  power  by  that  statute  to  tender 
me  the  oath,  being  here  before   you  in  this 


or  persons  other  than  noblemen  or  noble- 
women, shall  refuse  to  answer  upon  oath  to 
such  bishop  or  justices  of  peace  examining  him 
or  her  as  aforesaid,  or  to  take  die  said  oath  so 
duly  tendered  unto  him  or  her  by  such  bishop, 
or  two  such  justices  of  peace  out  of  sessions, 
that  then  the  said  justices  of* peace  shall  and 
may  commit  the  same  person  to  the  Common 
Gaol,  there  to  remain  without  bail  or  main- 
prise until  the  next  assizes,  or  general  or  quar- 
ter-sessions to  be  holden  for  the  said  shire,  divi- 
sion, limit  or  liberty,  where  the  said  oath  shall 
be  again  in  the  said  open  assizes  or  sessions, 
required  of  such  person  by  the  said  justices  of 
assize,  or  justices  of  peace  then  and  there  pre- 
sent, or  the  greater  number  of  them.  And  if 
the  said  person  or  persons,  or  any  other  person 
whatsoever,  other  than  noblemen  or  noble- 
women, of  the  age  of  18  years  or  above,  shall 
refuse  to  take  the,  said  oath,  being  tendered 
unto  him  or  her  by  the  justices  of  assize  and 
gaol  delivery,  in  their  open  assizes,  or  the  jus- 
tices of  peace  or  the  greater  part  of  them,  in 
their  said  general  or  quarter-sessions,  every 
person  so  refusing  shall  iucur  the  danger  and 
penalty  of  Premunire,  mentioned  in  the  sta- 
tute of  Praemunire,  made  in  the  16th  year  of 
the  reign  of  Richard  the  2nd,  except  women 
covert,  who  upon  refusal  of  the  said  oath  shall 
be  by  the  said  justices  of  assize  in  their  open 
assize,  or  justices  of  peace  in  their  general  or 
quarter-sessions,  for  the  said  offence  committed 
only  to  the  Common  Gaol,  there  to  remain 
without  bail  or  mainprise,  till  they  will  take 
the  said  oath.  The  tenor  of  which  said  oath 
hereafter  folio  we  th : 

"  '  I  A.  B.  do  truly  and  sincerely  aoknow- 
«*  ledge,  profess,  testify  and  declare  in  my  con- 
'  science  before  God  and  the  world,  That  our 
'  sovereign  lord  king  James  is  lawful  and  right- 
'  ful  king  of  jhis  realm,  and  of  all  other  his  ma- 
'  jesty's  dominions  and  countries;  and  that  the 
'  Pope  neither  of  himself,  nor  by  any  authority 
'  of  the  church  or  see  of  Rome,  or  by  any  other 
'  means,  with  any  other,  hath  any  power  or 
'  authority  to  depose  the  king,  or  to  dispose 
'  any  of  his"  majesty's  kingdoms  or  dominions, 
'  or  to  authorise  any  foreign  prince  to  invade 
'  or  annoy  him,  or  his  countries,  or  to  discharge 

*  any  of  his  subjects  of  their  allegiance  and 
'  obedience  to  bis  majesty,  or  to  give  licence 
'  or  leave  to  any  of  them  to  bear  arms,  raise 
'  tumult,  or  to  offer  any  violence  or  hurt  to  his 
'  majesty's  royal  person,  state  or  government, 
'  or  to  any  of  his  majesty's  subjects  within  his 
'  majesty's  dominions.  Also  1  do  swear  from 
'  my  heart,  that  notwithstanding  any  declara- 
« tion  or  sentence  of  excommunication  or  de- 

*  privation  made  or  granted,  or  to  be  made  or 
'  granted  by  the  Pope  or  his  successors,  of  by 
'  any  authority  derived,  or  pretended  to  be  de- 
4  rived  from  him  or  Lis  see,  agajnft  the  w& 
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phce'ojforj  this'  occasion,  as  a'  delinquent  al- 
ready; add  therefore  I  desire  the  Judgment  of 
the  Covrt  in  this  case,  and  that  the  statute  may 
be  read:  J 

Then  tbey  took  the' Statute^ Book  aad  con- 
sulted together  upon  it,  and  one  said ;'  We  are 
(be  Judge*  of  this  land,  and  do  better  under* 
stand  our  power  than  yon  do,  and  we  do  judge 
we  maj  lawfully  do  it. 

Crook,    Is  this  the  Judgment  of  the  Court? 

Judge.    Yes. 

'  king  bis  heirs  or  successors,  or  any  absolution 
1  of  the  said  subjects  from  their  obedience,  I 
1  will  bear  faith  and  true  allegiance  to  his  ma- 
f  jeity  his  heirs  and  successors,  and  him  or  them 
'will  defend  to  the  uttermost  of  my  power, 
'  against  all  conspiracies  and  attempts*  whatso- 
4  eter  which  shall  be  made  against  his  or  their 
1  person«,  their  crown  and  dignity,  by  reason  or 
1  colour  of  any  such  sentence  or  declaration, 
'  or  otherwise,  aod  will  do  my  best  endeavour 
'  to  disclose  and  make  known  unto  his  majesty, 
'  bis  heirs  and  successors,  all  treasons  and  trai- 
'torous  conspiracies,  which  I  shall  know  or 
1  hear  of,  to  be  against  him  or  any  of  them. 
'  And  I  do  farther  swear,  that  I  do  from  my 
'  heart  abhor,  detest  and  abjure  as  impious  and 
'  heretical,  this  damnable*  doctrine  and  position, 
'  That  prince^  which  be  excommunicated  or  de- 
'  prived  by  the  Pope,  may  be  deposed  or  mur- 

*  dered  by  their  subjects,  or  any  other  whatso- 
'  wer.    And  I  do   believe  and  in  my  consci- 

*  ence  am  resolved,  that  neither  the  rope  nor 
'  any  person  whatsoever,  hath  power  to  absolve 
•me  of  this  oath,  or  any -part  thereof,  which  I 
1  acknowledge  by  good  and  full  authority  to  be 

*  lawfully  ministered' onto  me, and  do  renounce 
1  all  pardons  and  dispensations  to  the  contrary. 
1  And  all  these  things  I  do  plainly  and  sincere- 
'  ly  acknowledge  and*  swear,  according  to  these 
'  express  words  by  me  spoken,  and  according 
'  to  the  plain  and  common  sense  and  under, 
'standing  of  the  same  words,  without  any  equi- 
1  vocation  or  mental  evasion,  or  secret  reserva- 
'  tioti  whatsoever.  And  I  do  make  this  recog- 
nition and  acknowledgement  heartily,  willing- 
1  lyand  truly,  upon  the  true  faith  of  a  Chris- 
'oan.    So  help  me  God.' n 

The.  following  Beport  of  a  Case  upon  tins 
statute  is  in  Kelyng*  p.  38.  "  At  the  same 
time  and  sessions  (Dec.  7,  1664,  Old  Bailey), 
one  Isaac  Marriot  and  others  were  committed, 
aod  the  mittimus  was  for  refesing  to  take  the 
Oath  of  Allegiance,  .and  so  the  justice  of  the 
Peace  thought  to  bring  them  into  a  Pr<z)wunire, 
nttbe  Court  discharged  lam  and  the  rest,  be- 
came the  Oath  intended  was  the  Oath  enjoin- 
rt  hy  the  statute  of  3  Jac.  1,  c.  4,  and  it  is  not 
**  Oath  of  Allegiance,  though  it  be  commonly 
»  caked;  burin  truth  it  is  an  Oath- of  Obedi- 
«**,  and  so  the  Court  discharged  them  be- 
cawe  there-  was  ncsachOatbof  Allegiance; 

How  the  taw  Wands  af  present,  i|  stated  in 
wprecedtnguot* 
TOUYJ. 


l*<fe— far  rigbtftft*  take  the  Oath*.     [t\& 

Crbok.  I  desire  the  statute  to  be  read  that 
empowers  you  to  tender  the  oath  to  me  upon 
this  occasion  in  this  place;  for,  'Vox  audita 
'  peril,  sed  litera  scripts  manet,'  therefore  let 
me  hear  it  read/ 

Judge.    Hear  me. 

Crook.    I  am  as  willing  to  hear  as  to  speak. 

Judge.  Then  hear  me:  Yon  art  here  re- 
quired to  take  the  eath  by  the  court;  and  I  will 
inform  you  what  the  penalty  will  be  in  case  yon 
refuse :  for,  your  first  denial  shall  be  recorded, 
and  then  it  shall  be  tendered  to  you  again  at 
the  end  of  the  sessions,  and  upon  the  second 
refusal  you  run  a  Premunire,*  which  is  the  for- 
feiture of  all  your  estate,  if  you  have  any,  and 
imprisonment  during  life. 

Crtok.  It  is  justice  I  stand  for;  let  me 
have  justice,  in  bringing  my  accuser  faceto  face, 
as  by  law  you  ought  to  do,  I  standing  at  your 
bar  as  a  delinquent ;  and  when  that  is  done,  I 
will  answer  to  what 'can  be  charged  against  me, 
a3  also  to  the  question ;  until  then  I  shall  give 
no  other  answer  than  I  have  already  done,  at 
least  at  present. 

Then  there  was  a  cry  in  the  court,  'Take, 
him  away/  which  occasioned  great  interrup- 
tion,  and  J.  Crook  spake  to   this    purpose, 
saying,  Mind  the  fear  of  the  Lord  God,  that 
you  may  come  to  the  knowledge  of  .his  will, 

•'  Premunire  is  a  law  corruption  of  Pr*m& 
nere.  The  words '  Praemunire  facias*  being  ia 
the  writ  of  citation  or  warning  (garnissement, 
it  is  called,  in  27  E.  3.  st.  1,  c.  1.  which  is  the 
first  stat.  of  Praemunire.  See  Barringtoh's 
Observations  on  the  Statute  of  Provisory  27 
E.  3:  st.  6.  though  the  stat.  of  16  R.  2.  c.  5.  is 
ustmtly  called  the  stat.  of  Premunire,  4  Blackst. 
Commen.  412.)  for  the  execution,  of  certain 
statutes  against  the  Papal  power,  have  caused  to 
be  given,  not  only  to  the  writ,  but  to  the  offence 
itself  *  of  maintaining  the  Papal  power,  the 
name  of  Praemunire.  Tne  punishment  is  thus 
shortly  summed  up  by  lord  Coke:  From  the' 
conviction  the  defendant  shall  be  out  of  the 
king's  protection,  and  his  lands  and  tenements, 
goods  and  chattels  forfeited  to  the  king,  and  his 
bod}'  shall  remain  in  prison  at  the  king's  plea- 
sure, (or  as  other  authorities,  says  Blackstone, 
quoting  Bulstrode's  Reports,  have  it,  during 
'life).  Imprisonment  for  life,  Blackstone  no- 
tices, amounts  to  no  more  than  imprisonment 
during  the  king's  pleasure,  since' the  king  haa 
the  prerogative  of  remitting  the  whole  or  any 
part  of  the  punishment,  except  indeed,  in  the  - 
case  of  a  Praemunire  incurred  by  offending 
against  the  Habeas  Corpus  Act,  st.  31.  C.  2.  t* 
2.  Prosecutions  on  a  Praemunire  are,  as  Mr. 
Christian  mentions,  unheard-of  in  our  courts.' 
And  accordingly  in  Mr.  East's  copious  *  Trea- 
tise of  the  Pleas  of  the  CrGwfl/  there'is  no  such 
title  as  *  Praemunire/  not  is  the  wdrd  to  be' 
found  in  the  Index  to  that  work.  See  more 
learning  respecting  Prctnunire'  in  Blackst. 
Commen.  Bock  4.  cb.  8.;  BarrhYgton's  Obser- 
vations on  the  Statute 'of  Pfovisors;  and  Co* 
Litt.  3&1,  a,  and  thenotes to  the  last  edition, 
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and  da  justice;  and  cake  heed  of  oppressing 
the  innocent,  for  the  Lord  God  of  heaven  and 
earth  will  assuredly  plead  their  cause :  and  for 
my  part,  I  desire  not  the  hurt  of  one  of  the 
hairs  of  your  heads,  but  let  God's  wisdom 
guide  you.— These  words  he  spake  at  the  bar, 
and  as  he  was  carrying  away. 

On  the  Sixth  Day  of  the  Week,  in  the  forenoon, 
the  Court  being  sate,  John  Crook  was  called 
to  the  Bar. 

Chief  Judge.  Friend  Crook,  We  have  given 
'oa  time  to  consider  of  what  was  said  yester- 
lay  to  you  by  the  court,  hoping  you  may  have 
better  considered  of  it  by  this  time :  therefore, 
without  any  more  words,  will  you  take  the 
Oath?  [and  called  to  the  clerk,  and  bid  him 
read  it.] 

Crook.  I  did  not,  neither  do  I  deny  allegi- 
giance,  but  do  desire  to  know  the  cause  of  my 
so  long  imprisonment ;  for,  as  I  said,  I  stand 
at  your  bar  as  a  delinquent,  and  am  brought 
hither  by  force,  contrary  to  the  law ;  therefore 
let  me  see  my  accuser,  or  else  free  me  by  pro- 
clamation, as  I  ought  to  be,  if  none  can  accuse 
me :  For  tjne  law  is  grounded  upon  right  reason, 
and  whatsoever  is  contrary  to  right  reason,  is 
contrary  to  law ;  and  therefore  if  no  accuser 
appear,  you  ought  to  acquit  me  first,  and  then 
1  snail  answer,  as  I  have  said,  if  any  new  mat- 
ter appear;  otherwise  it  is  of  force,  and  that 
our  law  abhors,  and  you  ought  sot  to  take 
notice  of  my  so  being  before  you ;  for  what  is 
not  legally  so/^s  not  so ;  and  therefore  I  am 
in  the  condition,  as  if  I  were  not  before  you : 
and  therefore  it  cannot  be  supposed  in  rigfit 
reason,  that  you  have  now  power  at  this 
time,  and  in  this  place,  legally  to  tender  me  the 
•atb. 

Judge.  Read  the  oath  to  him.  [And  so  the 
elerk  began  to  read.] 

Crook.  I  desire  justice  according  to  the 
laws  of  England  :  for  you  ought  first  to  convict 
me  concerning  the  cause  of  my  so  long  impri- 
sonment :  for  you  are  to  proceed  according  to 
laws  already  made,  and  not  to  make  laws ;  for 
jou  ought  to  be  the  ministers  of  the  law. 

Judge.  You  are  a  saucy  and  an  impudent 
fellow ;  will  you  tell  us  what  is  law  in  our  du- 
des ?  Then  said  he  to  the  clerk,  Read  on ; 
and  when  the  clerk  had  done  reading, 

Crook  said,  Read  the  preface  to  the  Act : 
I  say  again,  read  the  title  and  preamble  to  the 
act ;  for  titles  to  laws  are  Clave*  Legum,  as 
keys  to  open  the  law  :  For  by  their  tides  laws 
are  understood  and  known,  as  men  by  their 


die  Lord  God  of  heaven  and  earth,  who  is 
judge  of  quick  and  dead,  before  whom  we 
shall  all  appear  to  give  an  account  for  the 
deeds  done  in  the  body;  for  he  will  judge  be- 
tween you  and  me  this  day,  whether  you  have 
done  me  justice  or  not. 

These  words  following,  or  the  like,  I  spake  as 
going  from  the  bar,  being  pulled  away,  vii. 


Mind  (be  fear  o(  the  Lord  God,  that  yon  may 
do  justice,  lest  you  perish  in  his  wrath :  Fur 
some  time  the  Court  cried,  *  Pull  him  away/ 
and  then  said,  '  Bring  turn  again :'  and  thus 
they  did  several  times,  like  men  in  confusion 
and  disorder. 

The  same  day  iu  the  afternoon,  silence  being 
made,  John  Crook  was  called  to  the  bar  be- 
fore the  Judges  and  Justices  aforesaid :  the 
Indictment*  being  read, 

*  The  Indictment  was  as  follows : 
London  u.  Jur'  pro  Domino  Rege  super 
sacrament'  suum  prsssentant,  Quod  ad  gene- 
ral' quarterial'  session'  pncis  Domini  Regis, 
tent'  pro  civitat'  London  apud  Guildhald'  ejus- 
dem  civitat',  die  Mercurii  scil*  vicesimo  quinto 
die  Junii,  anno  regni  Domini  nostri  Caroli  se- 
cundi,  Dei  gratia  Anglic,  Scotia;,  Francis,  et 
Hibernise  Regis,  fidei  defensoris,  &c.  quarto  deci- 
mo,  coram  Johanne  Frederick  Mihte,  Majore 
civitat*  London,  Thoma  Adams  Mil'  et  Baro- 
net', Ricardo  Bfrpwne  Mil'  et  Baronet9  et  Tho- 
ma Aleyn  Milite  et  Baronet',  Aldermaunis 
diets  civitat',  ac  al'  sociis  suis  Justic'  dicti  Dom' 
Regis,  ad  pacem  in  civitat*  pned'  conservand', 
neendn  ad  divers*  felon*,  transgr',  et  al'  male- 
facta  infra  eandem  civitat*  perpetrat',  audiend' 
et  terminand'  assign'.  Sessio  ista  oacis  adjor- 
nant'  fuit  per  prssfat'  Justic'  dicti  I)om'  Regis 
ibidem  usque  diem  Jovis,  scilicet  vicesimum 
sextum  diem  ejusdem  mensis  Junii,  anno  su- 
pradicto, ad  horam  septimam  ante  merid'  ejus- 
dem diei,  apud  Justice-Hall  in  le  Old  Bailey, 
in  paroch'  sanct'  Sepulchri,  in  warda  dc  Far- 
ringdon  extra  London  prssd*,  tenend'  coram 
prssfat'  Justic'  et  al'  sociis  suit,  ad  fabend' 
ulterjus  prout  cur'  con'&c.  Ac  ad  eundem 
diem  Jovis,  vicesimum  sextum  diem  Junii, 
anno  quarto  decimo  supradicto,  general'  quar- 
terial' sessio  ista  pacis  tent'  suit  pro  civitat' 
London  nrasd'  per  adjornameut*  prssd',  apud 
Justice-Hall  prssd',  paroch'  et  ward*,  prssd* 
coram  prsfat  Johe'  Frederick  Milite,  Ma- 
jore civitat'  London,  Thoma  Adams  Mil'  et 
Baronet',  Ricardo  Browne  Mil'  et  Baronet',  et 
Thoma  Aleyn  Mil'  et  Baronet*,  Aldermannis 
dictss  civitat',  ac  Willielmo  Wilde  Mil'  et  Ba- 
ronet', uno  Semen*  dicti  Dom'  Regis  ad  legem, 
ac  Recordator'  civitat'  prssd',  ac  al'  sociis  suis 
Justic'  dicti  Dom'  Regis  ad  pacem  in  civitat1 
pned'  conservand',  necnon  ad  divers'  felon*, 
transgr',  et  al'  malefacta  infra  eandem  civi- 
tat' perpetrat',  audiend'  et  terminand'  assign'. 
Ac  adtunc  et  ibidem  prssd'  general'  quarterial' 
sessio  pacis  prsed'  ulterius  adjornant  fuit  per 
prssfact'  Justic*  usque  diem  Veneris,  scilicet 
vicesimum  Jeptimom  diem  mensis  Junii,  anno 
quarto  decimo  supradicto,  ad  horam  septimam 
ante  merid'  ejusd*  diei,  apud  Justice-Hall  prssd', 
in  parochia  et  warda  prssd'  tenend',  coram 
prssfat'  Justic'  et  al'  sociis  suis,  ad  racfend9 
ulterius  prout  cur9  con'.  Ac  superinde  ad 
istam  eandem  general'  quarterial'  session'  pa* 
cis,  tent'  pro  civitat9  London  per  adjoruament? 
prssd'  apud  Justice-Hall  prssd',  in  paroch'  et 
warda  prod',  dicto  die/  Veneris  vicesimo  sep- 
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Tbe  Judge  said,  Mr.  Crook,  You  hurt  heard 
your  Indictment,  what  say  you,  are  you  Guilty, 
or  Not  Guilty? 

J.  Crook.  I  detire  to  speak  a  few  words  in 
humility  and  soberness,  m  regard  my  estate 
and  liberty  lies  at  stake,  and  am  like  to  be 
a  precedent  for  many  more ;  therefore  I  hope 
the  court  will  not  deny  me  the  right  and  benefit 
of  the  law,  as  being  an  Englishman  ;  I  have 

tiiao  die  Junii,  anno  quarto  decimo  supradicto, 
coram  prefab  Jobanne  Frederick  Milne,  Ma- 
jor* civitat'  London,  Thoma  Adams  Mil'  et 
Baronet',  Kicardo  Chiverton  Arraigero,  et  Tho- 
ma Aleyn  Mil'  et  Baronet',  Aldermannis  diet* 
civitat',  ac  Wiliielmo  Wilde  Mtlite  et  Baro- 
net*, uoo  Servien'  dicti  Domini  Regis  ad  legem, 
ac  Recordator9  ejusdem  civitat',  ac  al'  sociis 
suis  Justic9  dicti  Domiui  Regis  ad  pacem  in 
civitat9  praed'  conservand',  necnon  ad  divers' 
felon',  transgr9  et  al'  maleftcta  infra  eand9 
bvitat9  perpetrat',  audiend'  et  terminand'  as- 
sign', iu  aperta  general'  quarterial'  session' 
prxd',  prsBmt'  Justiciar'  pacis  ult*  nominant" 
existentes  major  pars  Justic'  pacis  ipsius  Do- 
mini Regis  infra  dictam  civitatem  London 
adtunc,  scilicet  dicto  vicesimo  septimo  die 
Junii,  anno  quarto  decimo  supradicto,  apud 
dictam  paroch9  sancti  Sepulchri,  in  warda  de 
Farringdou  extra  London  prssd'  prasseu'  exis- 
tent9, obtuierunt  (Anglice  did  tender)  Johanni 
Crooke  nuper  de  London  Generoso,  Johanni 
Bolton  nuper  de  London  Aurifabro,  et  Isaac 
Gray  nuper  de  London  Generoso,  et  eor'  cuili- 
bet  separatim  per  se  (ad  tunc  existen'  et  cuili- 
bet  eor9  existed  uttraoetat'octodecim  annorum) 
jurament9  content'  in  quodam  actu  in  parlia- 
ment9 Domini  Jacobi  nuper  Regis  Angliae, 
tent'  per  prorogatiooem  apud  Westm9  in  com' 
Middlesex,  quinto  die  Novembris,  anno  regoi 
sui  Anglic,  Franc',  et  Hibemie  tertio,  et 
Scotia  tricesimo  nono,  nuper  edit9  et  pro  vis'  in 
his  Anglicaois  verbis  sequen9,  viz.  I  do  truly 
and  sincerely  acknowledge,  profess,  testify,  and 
declare,. in  my  conscience  before  God  and  the 
world,  tfcat  our  sovereign  lord  king  Charles  the 
Second  is  lawful  and  rightful  king  of  this  realm, 
and  of  all  other  his  majesty's  dominions  and 
countries ;  and  that  the  Pope  neither  of  him- 
seli",  nor  by  any  authority  of  the  church  or  see 
of  Rome,  or  by  any  other  means  with  any 
other,  bath  any  power  or  authority  to  depose 
tbe  king,  or  to  dispose  of  any  of  his  majesty's 
kingdoms  or  dominions,  or  to  authorize  any 
foreign  prince  to  invade  or  annoy  him,  or  his 
countries,  or  to  discharge  any  of  his  subjects  of 
their  allegiance  and  obedience  to  his  majesty, 
or  to  give  licence  or  leave  to  any  of  them  to 
bear  arms,  raise  tumults,  or  to  offer  any  vio- 
lence or  hurt  to  his  majesty's  royal  person, 
state,  or  government,  or  to  any  of  his  majesty's 
dominions.  Also  I  do  swear  from  my  heart, 
that  notwithstanding  any  declaration,  or  sen- 
tence of  excommunication,  or  deprivation  made 
or  granted,  or  to  be  made  or  granted  by  the 
Pope  or  Ins  successors,  or  by  any  authority 
derived,  or  pretended  to  be  derived  from  him  or 


some  reason,  before  I  speak  any  tiling  to  tbe 
Indictment,  to  demand  and  tell  you,  that  I  de* 
sire  to  know  mine  accusers ;  I  have  been  kept 
this  six  weeks  in  orison,  and  know  not,  nor  have 
seen  the  faces  of  them. 

Judge.  We  shall  afford  you  the  right  of  tbe 
law  as  an  Englishman,  God  forbid  you  should 
be  denied  it ;  but  you  must  answer  first,  Guilty, 
or  Not  Guilty,  that  so  in  your  trial  you  may 

his  see,  against  the  said  king,  his  heirs  or  suc- 
cessors, or  any  absolution  of  the  said  subjects 
from  their  obedience,  I  will 'bear  faith  and  true 
allegiance  to  his  majesty^  his  heirs  and  suor 
cessors,  and  him  and  them  will  defend  to 
the  uttermost  of  my  power,  against  all  con- 
spiracies and  attempts  whatsoever,  which  shall 
be  made  against  his  or  their  persons,  their 
crown  and  dignity,  by  reason  or  colour  of  any 
such  sentence  or  declaration,  or  otherwise; 
and  will  do  my  best  endeavour  to  disclose  and 
make  known  unto  his  majesty,  bis  heirs,  and 
successors,  all  treasons  and  traiterous  contpira- 
cies  which  I  shall  know  and  hear  of  to  be 
against  him,  or  any  of  tbem.  And  I  do  further 
swear,  that  I  do  from  'my  heart  abhor,  detest, 
and  abjure,  as  impious  and  heretical,  this 
damnable  doctrine  and  position,  That  Princes 
which  be  excommunicated  or  deprived  by  tbe 
Pope,  may  be  deposed  or  murdered  by  their  sub- 
jects, or  any  other  whatsoever.  And  I  do  be- 
lieve, and  in  my  conscience  am  resolved,  that 
neither  the  Pope  nor  any  person  whatsoever, 
hath  power  to  absolve  me  of  this  oath,  or  any 
part  thereof,  which  I  acknowledge  by  good 
and  full  authority  to  be  lawfully  ministered , 
unto  me,  and  do  renounce  all  pardons  and  dis- 
pensations to  the  contrary.  And  all  these 
things  I  do  plaiuly  and  sincerely  acknowledge 
and  swear,  according  to  these  express  words  by 
me  spoken,  and  according  to  the  plain  and 
common  sense  aod  understanding  of  the  same 
words,  without  any  equivocation,  or  mental 
evasion,  or  secret  reservation  whatsoever.  And 
I  do  make  this  recognition  *nd  acknowledge- 
ment heartily,  willingly  and  truly,  upon  the 
true  faith  of  a  Christian.  So  help  me  God.^ 
Ac  quod  prefat'  Justic9  pacis  ult*  aominat' 
ad  tunc,  sal9  dicto  vicesimo  septimo  die  Junii, 
anno  quarto  decimo  supradicto  apud  paroch' 
et  ward'  prawT,  in  dicta  quarterial'  session9  pacis 
pr«d',  eosdem  Joh'em  Crooke,  Joh'em  Bolton, 
et  Isaacum  Gray,  et  eor'  quemlibet  separatim 
per  se  requisiver'  ad  jurament'  illud  super 
sacrosancta  Dei  Evaneel'  capiend9.  Quodq; 
iidem  Joh'es  Crooke,  Joh'es  Bolton,  et  Isaacus 
Gray,  jurament'  pra»d9,  sic  per  pred'  nomi* 
nam'  Justic9  pacis  ejusdem  Joh'i  Crooke,  Joh'i 
Bolton,  et  Isaaco  Gray,  ut  pnefertur,  oblat'  et 
reqoisit*,  ad  tunc  et  ibidem  obstinate  et  per- 
tinaciter  capere  recusaver',  et  quilibet  eor*  re- 
cusavit,  in  malum  exemulum  omnium  alior9 
dicti  Domini  Regis  nunc  ndel'  subdit'  et  in  con- 
tempt* dicti  Domini  Regis  nunc,  legumq;  suar9, 
contra  formam  statut'  prssd',  ac  contra  pacem 
dicti  Domini  Regis  nunc,  ooron'  et.  dignitaV 
suas,  6rc.  Wilo. 
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have  ■  fair  hearing  and  pleading  :  but  if  you  to  say,  I  shall  not,, I  dare  not  betray  the  honesty 
go  on  as  you  do(au/d  pill  not  answer  Guilty, !  of  my  cause,  and  the  honest  ones  of  this  nation, 
or  Not  Guilty)  you  will  run  yourself  into  a  I  whose  liberty  I  staad  for  a*  well  as  my  own,  ai 
JPretnunire,  and  then  you  lose  the  benefit  of  the  I  I  have  cause  to  think  I  shall,  if  I  plead  to  the 
law,   and  expose  yourself,  body  and  estate,  I  present  Indictment  before  I  see  the  faces  of 


to  great  hazards;  and  whatever  violence  is 
offered  to  your  person  or  estate,  you  are  out  of 
the  king's  protection,  and  lose  the  benefit  of 
the  law,  and  all  this  by  your  not  answering 
Guilty,  or  Not  Guilty:  if  you  plead  Not  Guilty, 
you  may  be  heard. 

J.  Cropk.  It  is  recorded  in  the  Statutes  of 
the  28  Edw.  3  and  3,  and  43  Edw.  3  and  3, 
in  these  words,  '  No  man  is  to  be  taken,  or 
*  imprisoned,  or  be  put  to  answer  without  pre- 
4  semment  before  justices,  or  matter  of  record, 
4  or  by  due  process,  or  writ  original,  according 
4  to  the  old  law  of  the  land  ;  and  if  any  thing 
4  from  henceforth  be  done  to  the  contrary,  it 
4  shall  be  void  in  law,  aijd  holden  for  error  :' 
and  also  in  the  25  of  Edw.  1,  2,  and  the  3  Car. 
1,  and  the  89  cap.  Mag.  Chart.  '  No  freeman 
4  shall  be  taken  and  imprisoned  but  by  the  law 
4  of  the  land :'  these  words ,['  the  law  .of  the 
4  land]1  are  explained  by  the  statute  of  3fEdw. 
3,  8,  to  be  *  without  due  process  of  law  :'  and 
if  any  judgments  be  given  contrary  to  Mag. 
Chart,  they  are  void,  35  Edw.  1,£. 

Judge.  Mr.  Crook,  you  are  out  of  the  way, 
and  do  not  understand  the  law  ;  though  you 
adore  the  Statute  Law  so  innch,yet  you  do  not 
anderstand  it. 

Cr.  tf  would  have  you  tell  me  the  right  way. 
-  Judge.  Mr.  Crook,  hear  me.  You  must  say, 
Guilty,  or  Not  Guilty  ;  if  you  plead  Not 
Guilty,  you  shall  be  heard,  and  know  haw  far 
the  law  favours  you.  And  the  next  thing  is, 
there  is  no  circumstance  whatsoever  that  is 
the  cause  of  your  imprisonment  that  you  ques- 
tion, but  you  have,  as-  a  subject,  your  remedies, 
if  you  will  go  this  way,  and  wave  other  things, 
and  answer  Guilty,  or  Not  Guilty  ;  and  what 
the  law  affords  you,  you  shall  have,  if  you  do 
*rhat  the  law  requires  you,  or  else  you  will  lose 
the  benefit  of  the  law,  and  be  out  of  the  king's 
protection; 

Crook.  Observe  how  the  judge  would  draw 
,  me  iuto  a  snare,  viz.  by  urat  pleading  Guilty,' 
or  Not  Guilty ;  and  when  I  have  done  so,  he; 
and  his  brethren  intend  suddenly  to  put  me  (as' 
an  out-la  wed  person)  out  of  the  'king's  protec- 
tion ;  and  how  then  can  I  have  remedy  for  my  i 
false  imprisonment  ?  Therefore  first  dear  me,! 
or  condemn  me  for  my  false  imprisonment,1 
while  I  am  in  a  capacity  to  haye  the  benefit  of} 
the  law,  and  not  to  out-jaw  me  for  ah  offence 
created  by  yoorselves ;  and  then  to'  stop  my 
month,  you  tell  me,  that  if  I  have  been  wronged 
or  false  imprisoned,  I  may  have  my  remedy* 
afterwards ;  this  is  to  trepan  me,  and  contrary 
to  both,  law  and  j  ustjce,  &c. 

Judge.  You  must  plead  Guilty,  or  Not 
Guilty.  f  •" 

Crook,  I  do  desire  in  humility  and  meekness 


♦  See  something  like  this  in  theCase,of  Rex 
#.  Home,  ▲.».  1716, port.   -' 


my  accusers  ;  for  truly,  I  em-  not  satisfied  in 
my  judgment  and  conscience  that  I  ought  to 
plead  to  a  created  offence  by  you,  before  I  be 
first  acquitted  of  the  cause  of  my  being  brought 
prisoner  to  your  bar,  and  therefore  it  sticks 
with  me. to  urge  this  further*  viz.  That,  I  may 
see  my  accusers.  (Interruption) 

Judge.  The  ar ran  lest  thief  may  say  he  U 
not  satisfied  in  his  conscience. 

Crook.  My  case  is  not  theirs,  yet  they  have 
their  accusers ;  and  may  nqt  I  call  for  mine  ? 
And  therefore  call  for  them,  for  you  ought  to 
do  so,  as  Christ  said  to  the  woman,  (*  Woman, 
'  where  are  thine  accusers  ?')  so  you  ought  to 
say  to  me,  (•  Man,  where  are  thine  accusers  ?*) 

Judge.  Your  Indictment  is  your  accuser, 
and  the  Grand  Jtiry  bach  found  you  Guilty, 
because  you  did  not  swear ;  what  say  you,  Mr. 
Crook,  are  you  Guilty  or  Not  .Guilty  r  If  you 
will  not  answer,  or  what  you  have  said  be  taken 
for  your  answer,  as  I  told  you  before,  you  lose 
the  benefit  of  the  law ;  and  what  I  tell  you  is 
foryour  good. 

Crook.  What  is  for  good  1  hope  1  shall 
take  it  so. 

Judge.  If  you  will  not  answer,  yon  run  your- 
self into  a  Premunire,  and  you  will  lose  the 
benefit  of  the  law,  and  of  the  king's  protection, 
unless  you  plead  Guilty,  or  Not  Guilty. 

Crook.  Ibtand  as  brought  forcibly  and  vio- 
lently hither,  neither  had  I  been  here  but  by  a 
violent  action,  and  that*you  shduld  take  no 
notice  of  it,  seems  strange  to  me ;  and  not  only 
so,  but  that  you  should  hasten  me  so  fast  into 
a  course  that  1  should  not  be  able  any  ways  to 
help  myself,  by  reason  of  your  so  hasty  and  fast 
proceedings  against  me  to  put  me  out  of  the 
ling's  protection,  and  the  benefit  of  all  law ; 
was  ever  the  like  known  in  a  court  of  justice ! 

Judge.  Friend,  this  is  not  here  in  question, 
whether  you  are  unjustly  brought  here,  or  not: 
do  you  question  that  by  law,  but  not  disable 
yourself  to  take  advantage  by  the  law;  if 
brought  by  a  wrong  hand,  you  have  a  plea 
against  them,  but  you  must  first  answer  Guilty, 
or  Not  Guilty. 

Crook.  How  can  I  help  myself  when  you 
have  out-lawed  me?  Therefore  let  procla- 
mation be  made  in  the  court,  that  I  was  brought 
by  force  hither,  and  let  me  stand  cleared  by 
proclamation,  as  you  ought  to  do  ;  for  you  are 
•  discernere  per  legem,  quid  sit  justum,'  and 
not  to  do  what  seems  good  in  your  own  tye*. 
[Here  I  was  interrupted  again,  but  might  have 
spoken  justice  Crook's  words  in  Hampden's 
Case,*  who  said,  *  That  we  who  are  judges 
speak  upon  our  oaths,  a,nd  therefore  must  de- 
liver our  judgments  according  to  our  coo- 
sciences  ;  and  the  fault  will  lie  upon  us  if  it  b$ 


•See  Croke's  Arguments,  ante,  vol.  3,  p# 
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illegal,  aad  we  deliver  it  for  law :'  and  further 
said, 4  We  that  are  judges  must  not  give  our 
judgments  according  to  policy,  or  rules  of  state, 
nor  coovenieocies,  but  only  according  to  law/ 
These  were  his  words,  which  I  might  have 
.ipoken,  but  was  interrupted  J 

Ju4ge.  What  though  no  man  tendered  the 
oath  to  you  when  you  were  committed  (as  you 
laj),  it  being  oow  tendered  to  yo.u  ?  From  the 
tnne  you  refused  it,  being  tendered  to  yo.u  by 
a  lawful  authority,  you  refusing,  are  indicted  ; 
we  look  not  upon  what  you  are  here  for,  .but 
here  finding  yQU,  we  tender  you  the  oath,  and 
vou  refusing  it,  your  imprisonment  is  now 
jotfand  according  to  law.  , 

Crook.  How  came  I  here,  if  you  know  not  ? 
I  have  told  you  it  is  hy  force  aod  violence, 
which  our  law  altogether  condemns  ;  and 
therefore  1  not  being  legally  before  you,  am 
not  before  you ;  for  what  p  not  legally  so,  is  not 
so ;  and  I  not  being  legally  brought  to  your  bar, 
yon  ought  not  to  .take  notice  of  my  feeing  hejre. 

Judge.  No,  no,  you  are  mistaken':  so  you 
nay  say  of  all  the  people  gating  here,  they  not 
being  legally  here,  are  not  here.  I  till  you,  .a 
man  being  brought  by  force  hither,  we  may 
tender  hiin  the  oath,  and  if  he  take  k  not,  he 
nay  be  committed  to  prison  ;  authority  hath 
giren  us  the  power,  and  the  statute-law  hath 
given  us  authority  to  tender  the  oath  to  *ny 
persoo,  and  so  have  we  tendered  it  you,  and 
for  your  obt  taking  of  it,  you  are  indicted  by 
the  Grand  Jury  :  answer,'  the  accusation,  or 
confute  the  indictment,  you  must  do  the  one 
or  the  other;  answer  Guilty,  or  Not  Guilty. 

[/.  Crook.  Here  I  was  interrupted,  but 
might  have  said,  that  the  people  that  were 
spectators,  beholding  and  bearing  the  trials,  are 
oot  to  be  called  gazers,  as  the  judge  terms 
them,  because  it  is  their  liberty  and  privilege 
h  tbej  are  Englishmen,  and  the  law  of  Eng- 
JbJM  allows  the  same  ;  so  that  they  are  not  to 
j*  termed  gazers  upon  this  account,  but  are 
legallj  in  that  place,  to  hear  trials  and  see 
justice  done,  and  might  have  spoken  (if  occa- 
sion bad  been)  any  thing  in  the  prisoner's  de- 
fence, tending  to  clear  up  matter  in  difference,, 
aod  the  court  must  have  beard  them  or  him, 
wd  this  as  a  stander-by  or  4mUus  CurU,  so 
autbCokeJ 

Crook.  The  law  is  built  upon  right  reason,  or 
right  reason  is  the  law  :  and  wliatever  is  con- 
°vy  to  right  reasoo,  is  contrary  to  law,  the 
rcwon  of  the  law  being  the  law  itself.  I  am 
nolawver,and  my  knowledge  of  it  is  but  little, 
£t  I  have  bad  a  love  to  it,  for  that  season  I 
hafe  found  in  it,  ,and  have  spent  some  lei- 
joreaye  bojttrs  in  .the  reading  thereof;  and  the 
law  is  that  which  I  honour,  and  is  good  in  its 
Pl^ce;  many  laws  being  iost  and  go,Qd.(not  all} 

l!  •  y  * *reat  P*ct  °*"»  or  rou£n  °^ lt9  an* 
that  is  not  my  intention  in  the  least  to  djspa- 

n&n derogate  from. 

ffdgt.  Mr.  Crook,  You  have  h$en  toidtfou 

anst  plead  Guilty,  or  Not  Guilty,  or  else  ypu 

"ill  run  yoapelf  into  a  f  r,emonire ;  he  pot 

jwr own  cnem^nor  b/s m#  fitem**. 


Crook  I  wpnld  not  stand  obstinately  before 
you,  neither  am  I  so;  if  you  understand  H 
otherwise,  it  is  a.  mistake  indeed. 

Judge.  Will  you  speak  .to  the  Indictment  ? 
and  then  you  may  plead :  if  you  will  not  answer 
Guilty,  or  Not  Guilty,  we  will  record  it,  .and 
judgment  shall  go  against  you.— -Clerk,  enter 
him. 

Recorder.  Mr.  Crook,  If  yop  will  .answer 
you  mayjplead  for  yourself,  or  will  yon  take 
the  oath  r  The  court  takes  no  notice  bow  you 
came  hither  ?  What  say  you,  will  you  answer  ? 
For  a  man  may  be  brought  out  of  Sniithfield  by 
head  and  shoulders,  and  the  oath  tendered  to 
him,  and  may  be  committed,  without  taking 
notice  how  he  came  here. 

Crook.  That  kind  of  proceeding  is  not  only 
unjust  but  unreasonable  also— (here  was  some 
interruption)  and  against  the  laws  aforesaid, 
which  say,  *  No  man  shall  be  taken,  or  im- 
'  prisoned,  but  by  warrant  or  due  process  of 
'  law  ;'  ^o  that  this  speech  of  the  recorder's  fa- 
vours more  of  passioo  thau  justice,  and  cruelty 
than  due  .observance  of  law  :  for  every  forci- 
ble restraint  of  a  man's  liberty  is  <au  imprison^ 
ment  in  law.  Besides,  this  kind  of  practice,  to 
take  men  by  force  A»d  imprison  them,  and  then 
ask  them  questions,  the  answering  of  which 
makes  them  guilty,  is  not  only  unrighteous  in 
itself,  but  against  law,  and  makes  one  evil  act 
the  ground  of  another,  and  one  inquiry  offered 
to  one  the  foundation  of  another ;  and  this 
is  ray  case  this*  day— ^—(Interruption.) 

Judge.  Mr.  Crook,  you  must  not  be  your 
own  judge,  we  lire  your  judges;  but  for  our 
parts  we  will  not  wrong  you:  will  you  answer 
Guilty  or  not  Guilty  ?  If  not,  you  will  ruja 
yourself  into  a  premunire  unavoidable,  and 
then  you  know  what  I  told  you  would  follow; 
for  we  take  no  notice  how  you  came  hither, 
but  finding  you  here  we  tender  you  the  oath. 

Crook.  Then  it  seems  you  make  the  law  a 
trepan  to  ensnare  me,  or  as  a  nose  of  wax,  or 
what  you  please :  Well !  I  shall  leave  my 
cause  with  the  Lord  God,  who  will  plead  for 
roe  in  righteousness.  But  suppose  1  do  take  the 
oath  now  at  this  time,  you  may  call  me  again 
to  morrow  and  make  a  new  itender ;  or  others 
may  call  me  before  them. 

Judge,  Yes,ifjthere  be  new  matter;  or  if 
there  tall  out  any  emergent  occasion,  whereby 
you  minister  on  your  uari  new  occasion  ;  Mr. 
Crook,  will  yon  swear  ? 

Crook.  If  I  do  take  it  to  day,  it  may  be  t*n> 
dred  me  again  to  morrow,  and  so  next  day,  off 
infinitums  whereby  a  great  pant  of  my  time 
roay.be  spent  and  .taken  up  io  taking  the  oftfe 
and  swearing. 

P/iitf  Judge.  When  you  have  once  sworn, 
ymi  may  not  .be  put  upon  it  again,,  except  you 
minister  occasion  on  your  part. 

Cfook.  Is  Jthis  the  judgment  of  the  cjaurfc 
that  the  .oafhooce  taken  by  me  is  sufficient, 
and  ought  not  to  be  tendered  a  second  time, 
without  new  .matter  minjstored  on  my  part ) 

Judge.    Yes,  you  msJtjnj  it  appear  you  baiff  , 
pnee  takep  if., 
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Crook.  If  this  the  judgment  of  the  whole 
Court  ?  for  I  would  not  cfo  any  thing  rashly. 

Judges.  Yes,  it  is  the  judgment  of  the  CSourt, 
—To  which  they  all  standing  up  said,  Yes. 

Crook.  Then  it  seems  there  must  be  some 
new  occasion  ministered  by  me  after  I  have  once 
taken  it,  or  it  ought  not  to  be  teoderered  to  mc 
the  second  time? 

Judges.    Yes. 

Crook.  Then  by  the  judgment  of  this  Court, 
if  I  make  it  appear  that  I  have  taken  the  oath 
once  and  I  have  ministered  no  new  matter  on 
my  part,  whereby  I  can  be  justly  charged  with 
the  breach  or*  it,  then  it  ought  not  to  be  ten- 
dered me  che  second  time ;  but  I  am  the  man 
that  have  taken  it  once  being  a  freeman  of  the 
City  of  London,  when  I  was  made  free,  witness 
the  Records  in  Guildhall,  which  I.  may  pro- 
duce, and  no  new  matter  appearing  to  you  on 
my  part,  if  there  do,  let  me  know  it ;  if  not, 
you  ought  not  by  your  own  judgment  to  ten- 
der me  it  the  second  time;  for,  '  De  non  np- 
parentibus  et  non  existeotTbus,  eadem  Ratio 
est' — Interrupted  by  the  shout  of  the  Court, 
when  these  last  words  might  have  been  spoken. 

Judge.  Mr.  Crook,  you  are  mistaken,  you 
must  not  think  to  surprize  the  court  with  cri- 
ticisms, nor  draw  falsa  conclusions  from  our 
judgments. 

Crook.  If  this  be  not  a  natural  conclusion 
from  the  Judgroeut  of  the  Court,  let  right  rea- 
son judge  ;  and  if  you  recede  from  your  own 
judgments  in  the  same  breath  (as  it  were)  given 
even  now,  what  justice  can  I  expect  from  you  ? 
for,  ifyou  will  not  be  just  to  yourselves  and  your 
own  judgments,  how  can  I  expect  you  should 
be  just  tome? 

Judge.  Mr.  Crook,  If  you  have  taken  it,  if 
there  be  a  new  emergency,  you  are  to  take  it 
again  ;  as  for  instance,  the  king  hath  been  out 
of  England,  and  now  is  come  in  again ;  there 
be  many  have  taken  it  $0,  30,  or  40  years 
since,  yet  this  new  emergency  requires  it 
again;  and  although  you  have  taken  it,  yet 
you  must  not  make  it  appear  before  you  an- 
swer Guilty,  or  Not  Guilty;  therefore  do  not 
wrong  yourself,  and  prejudice  yourself  and  fa- 
mily :  do  you  think  that  every  fellow  that 
comes  hither  shall  argue  as  you  do  ?  We  have 
no  more  to  do  but  to  know  of  you  whether  you 
will  answer  Guilty  or  Not  Guilty  or  take  the 
Oath,  and  then  you  shall  be  freed  from  the  in- 
dictment; if  you  will  not  plead,  Clerk  record 
it ;  what  say  you  ?  are  you  Guilty  or  not 
Guilty? 

Crook.  Will  you  not  stand  to  your  own  judg- 
ments ?  Did  you  not  say  even  now,  that  if  I 
had  once  taken  the  oath,  it  ought  not  to  be 
tendered  to  me  the  second  time,  except  I  ad- 
ministered new  matter  on  my  part  that  I  have 
not  kept,  &c.  but  no  such  matter  appearing,  you 
ought  not  to  tender  it  to  me  the  second  time 
by  your  own  confession,  much  less  to  indict  me 
tor  refusal. 

Judge.  Ifyou  will  not  plead,' we  will  record 
H,  and  judgment  shall  be  given  against  you; 
therefore  sayj  Guilty  or  Not  Guilty,  or  else 


we  will  record  it.   [The  Clerk  beginning  to  re- 
cord it.] 

Crook.  Before  I  answer,  I  demand  a  copy 
of  my  Indictment ;  for  I  have  heard  it  affirm- 
ed by  counsel  learned  in  the  law,  that  if  I 
plead  before  I  have  a  copy,  or  have  made  my 
exceptions,  my  exceptions  afterwards  against 
the  Indictment  will  be  made  void:  Therefore 
I  desire  a  copy  of  the  Indictment. 

Judge.  He  that  said  so,  deserves  not  the 
name  of  a  Counsel :  for  the  law  is,  You  must 
first  answer,  and  then  you  shall  have  a  copy. 
Will  you  plead  Guilty  or  not  Guilty  ? 

Crook.  If  my  pleading  Guilty,  or  Not  Guilty, 
will  not  deprive  me  of  the  benefit  of  quashing 
the  Indictment  for 'insufficiency,  or  other  ex- 
ceptions that  I  may  make  against  it,  I  shall 
speak  to  it. 

Judge.  No,  it  will  not.  Will  you  answer 
Guilty  or  not  Guilty  I  Ifyou  plead  not,  the  in- 
dictment will  be  found  against  you :  Will  you 
answer  ?  We  will  stay  no  longer. 

Croofa  I  am  upon  the  point :  Will  sot  my 
pleading  deprive  me  of  the  benefit  of  the  law  f 
for  I  am  tender  in  that  respect,  because  it  is 
not  my  own  case  only,  but  may  be  the  case  of 
thousands  more ;  therefore  I  would  do  nothing 
that  might  prejudice  others  or  myself,  as  a 
Christian,  or  as  an  Englishman. 

Judge.  Uuder stand  yourself,  but  we  will  not 
make  a  bargain  with  you,  said  another  Judge, 
you  shall  have  the  right  done  you  as  an  English- 
man, the  way  is  to  answer,  Guilty,  or  Not 
Guilty:  Ifyou  plead,  and  find  the  indictment 
not  good,  you  may  have  your  remedy ;  answer, 
Guilty,  or  "Not  Guilty. 

Crook.  As  to  the  indictment  it  is  very  large, 
and  seems  to  be  confused,  and  made  up  of  some 
things  true,  and  some  things  false:  my  answer 
therefore  is,  what  is  true  in  the  indictment  I  will 
not  deny,  because  1  ninke  conscience  of  what 
I  say,  and  therefore,  of  what  is  true,  I  confess 
myself  Guilty?  but  what  is  false  I  am  Not 
Guilty  of  that. 

Judge.  That  is  not  sufficient:  either  an- 
swer Guilty,  or  Not  Guilty,  or  judgment  will 
be  given  against  you. 

Crook.  I  will  speak  the  truth  as  before  the 
Lord,  as  all  alone  I  have  endeavoured  to  do,  I 
am  Not  Guilty  of  that  which  is  false  contained 
in  the  indictment,  which  is  the  substance 
thereof. 

Judge.  No  more  ado,  the  form  is  nothing, 
Guilty,  or  Not? 

Crook.  I  must  not  wrong  my  conscience,  I 
am  Not  Guilty  of  what  is  raise,  as  1  said  be- 
fore, what  is  true  I  am  Guilty  of;  what  is  not 
true,  I  am  Not  Guilty  of  that,  which  is  the  sub- 
stance thereof,  as  I  said  before. 

Recorder.  It  is  enough,  and  shall  serve  turn. 
Enter  that,  Clerk. 

Isaac  Grey  being  called  to  the  Bar. 

Judge.  Will  you  take  the  Oath  of  Alle- 
giance ? 

Grey.  I  have  been  near  five  weeks  m 
prison,  I  desife  to  know  for  what* 
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Judge.  We  take  no  notice  of  your  imprison- 
ment, uor  bow  you  came  here;  will  you  take 
the  oath? 

Grey,  I  desire  to  know  for  what  I  am  im- 
prisoned, and  then*  I  am  ready  to  answer :  for 
no  man  (in  this  particular)  hath  received  so 
■web  wroog  as  myself,  having  received  a  wound 
Whereby  I  was  iu  jeopardy  of  my  life. 

Judge.  If  any  have  wronged  you,  take  your 
course  io  law.     Will  you  swear  ? 

Grey.  I  am  a  man  of  a  tender  conscience, 
and  do  desire  time  to  consider. 

Judge.  Take  him  away.  Which  was  ac- 
cordingly done. 

The  next  day  Isaac  Grey  was  called  to  the 
Bar,  and  asked  by  the  Judge,  if  he  would  yet 
take  the  oath  ?  Rtcordcr  speaking  unto  him  on 
thiswise;  Mr.  Grey,  you  are  a  wise  understand- 
ing man,  and  a  scholar;  be  advised  what  you 
do,  and  do  not  ruin  yourself,  but  take  the  oath. 

Grey.  I  desire  time  to  consider,  and  to  do 
aothing  rashly. 

Tnen  in  the  afternoon  were  all  three  again 
wiled  to  the  bar,  and  the  indictment  read. 

Judge.  Mr.  Grey,  will  you  take  the  oath? 
Crier,  hold  him  the  book. 

Grey.  I  desire  to  know  the  cause  of  my  first 
imprisonment,  and  to  discharge  mc  of  the 
•ame  before  I  give  mv  answer  to  the  oath ;  for 
I  do  not  know  myself  guilty  of  any  crime. 

Judge.  The  law  sapposetb  you  to  be  disaf- 
fected to  the  present  government,  and  there- 
fore the  oath  is  tendered  to  you. 

Grey.  I  understand  that  the  fundamental 
law  of  England  alloweth  no  man  to  be  accused 
or  condemned  upon  supposition :  I  do  further 
affirm,  and  that  in  the  light  of  God,  that  I  am 
not  an  enemy  to  the  king,  nor  to  any  man 
tiring  upon  the  face  of  the  earth. 

Judge.  Will  you  aoswer,  Guilty,  or  Not 
Guiky?  " 

Grey.  I  desire  time  to  consider  of  the 
truth  of  this  matter ;  the  indictment  being 
Urge,  and  having  much  coutained  in  it  which 
indeed  I  do  not  well  understand. 

Judge.  Will  you  yet  swear,  or  plead  to  the 
indictment? 

Grey.  I  have  told  yon,  aod  that  for  con- 
science sake,  I  dare  do  nothing  rashly. 

Judge.  What  do  you  talk  to  us  of  consci- 
ence? Every  fellow  may  plead  conscience. 

Grey.  Do  you  use  to  swear  such  as  make 
no  conscience? 

Jacfce.  Guilty,  or  Not  Guilty?  When  you 
have  answered  to  this,  you  may  plead  what 
you  can  in  your  own  defence  ;  but  nrst  answer 
Guilty,  or  Not  Guilty  :  The  rule  of  the  law  is, 
jnn  most  first  answer. 

Grey.  Would  you  have  men  swear  whether 
»ej  will  or  nay,  especially  when  against  their 
^sciences?  Y        J  * 

J*Afe.  We  have  consciences  as  well  as 
7<»:  if  there  be  any  thing  as  to  matter  of  con- 
gee, it  is  nothing  !  you  must  plead  Guilty 
«N«  Guilty,  that  we  may  not  spend  time  any 


Grey.  Truly,  I  desire  not  that  the  time 
should  be  taken  up  in  any  thing  that  may  not 
advantage  the  good  of  the  people ;  therefore 
before  I  plead,  give  me  a  copy  of  the  Indict- 
ment and  then  I  shall  plead. 

Judge.    Sirrah,  Guilty,  or  Not  Guilty  ? 
,  Grey.    I  desire   first  to    be    heard    as   a 
Christian,  and  then  as  an  Englishman. 

Judge.  Do  not  I  tell  you  sirrah,  if  you  will 
plead  Not  Guilty,  you  shall  be  beard ;  but  if 
you  will  not,  you  will  run  yourself  into  a  Pre- 
munire  ? 

Grty.  I  appeal  then  to  God  Almighty,  for 
I  shall  not  wrong  my  conscience. 

Judge.  It  is  no  matter  of  conscience : 
Guilty,  or  Not  Guilty  ? 

Grey.    Not  Guilty. 

John  Bolton  having  made  the  same  objec- 
tions, was  at  last  obliged  to  plead  Not  Guilty. 

The  Seventh  Day  of  the  Week  called  Saturday. 

$ilence  being  made,  Isaac  Grey,  Joha 
Bolton,  and  myself  were  brought  to  the  Bar. 

The  Clerk  of  the  Sessions  read  something 
concerning  the  Jury,  which  was  empanelled  on 
purpose  (as  was  said)  the  Jury  being  discharged 
who  were  eye-witnesses  of  what  passed  between 
us  and  the  court :  And  thisjury  being  divers  of 
them  soldiers,  some  of  whom  did  by  violence 
and  force  pull  and  hale  friends  out  of  their 
meetings,  and  some  of  us  out  of  our  houses ; 
and  these  were  of  the  Jury  by  whom  we  were 
to  Be  tried.  The  Clerk  reading  the  indict- 
ment (as  I  remember.) 

J.  Crook.  I  desire  to  be  heard  a  few  words, 
which  are  these,  That  we  may  have  liberty  till 
the  next  quarter-sessions  to  traverse  the  in-, 
dictment,  it  being  long,  and  in  Latin,  and  like 
to  be  a  precedent;  and  I  hope  I  need  not. 
press  it,  because  I  understood  that  you  promi* 
sed,  (and  especially  the  recorder,  who  answered 
(when  it  was  desired)  *  you  shall')  that  we 
should  have  counsel  also,  the  whioh  we  cannot 
be  expected  to  have  had  the  benefit  of,  as  yet, 
the  time  being  so  short,  and  we  kept  prisoners 
that  we  could  not  go  forth  to  advise  with 
counsel,  neither  could  we  tell  how  to  get  them 
to  us :  we  having  no  copy  of  the,  indictment 
before  this  morning,  and  because  so  suddenly 
hurried  down  to  the  sessions,  we  cannot  rea- 
sonably be  supposed  to  be  provided  (as  to 
matter  of  law)  to  make  our  defence. 

C.  Judge.  We  have  given  you  time  euough, 
and  you  shall  have  no  more ;  for  we  will  try 
you  at  this  time ;  therefore  swear  the  jury. 

J.  Crook.  I  desire  we  may  have  justice, 
and  that  we  may  net  be  surprised  in  our  trial, 
but  that  we  may  have  time  till  the  next  quarter 
sessions,  our  indictment  being  in  Latin,  and  so 
large  as  it  is;  and  this  is  but  that  which  is 
reasonable,  and  is  the  practice  of  other  courts  ; 
for,  if  it  be  bat  an-  action  above  40s.  it  is  not 
ordinarily  ended  under  two  or  three  terms. 
And  in  the  quarter-sessions,  if  one  be  indicted 
for  a  trespass,  if  it  be  but  to  the  value  of  5f, 
he  shall  have  liberty  to  enter  bis  traverse,  and, 
upon  security  given  to  prosecute,  be  shall  ^ava 
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liberty  untill  the  next'  sessions,  which  is*  the 
ordinary  practice';  wblctt  lftfeftjf  we  desire, 
'  and  wehopeitis so' returnable  it  will  not  be 
dedied1,  especially  uporf  this  occasion,  we  being 
like  to  be  made  a  precedent ;  and  court*  of 
justice  have  used  to'  be  especially  careful  in 
making  of  precedents;  for  we  are  not  provided 
according  to  law  to  make  our'  defence  at  this 
dnie,  and  therefore' if  we  be  put  upon  it,  it  will 
be  a  surprizal. 

Judge.  There  is  rfo  great  matter  of  law  in 
the  case,  it  is  only  matter  of  fact,  whether  you 
tiare  refused  to  take  the  oath  or  not ;  that  is 
the  point  in  issue :  and  what  law  can  arise 
here? 

Recorder.  Mr.  Crook,  the  keeper  of  the 
prison  was  spoken  to,  ro  tell  you  that  we  in- 
tended to  try  you  this  day,  and  therefore  or- 
dered hiirt  that  counsel  might  come  to  you  if 
you  would,  and  also  that  the  clerk  should  give 
you  a  copy  of  your  indictment :  this  is  fair, 
therefore  we  will  go  on  to  swear  the  jury  ;  for 
the  matter  is  whether  you  refuse  the  oath  or 
not  ?  And  that  is  the  single  point,  and  there 
needs  neither  law  nor  counsel  in  the  case  ; 
and  therefore  we  considered  of  it  last  night, 
when  we  sent  you  word  and  did  determine  to 
try  you,  and  therefore  it  is  in  vain  to  say  any 
thing,  for  the  courts  resolved  to  try  you  now, 
therefore  swear  the  jury,  crier. 

J.  Crook.  I  hope  you  will  not  surprize  us. 
Then  the  other  prisoners  (who  also  were  indicted 
eried  out  (having  spoke  something  before),  Let' 
us  have  justice,  and  let  nut  the  jury  be  sworn 
till  We  be  first  heard  ;  so  there  was  a  great 
noise,  the  court  being  in  a  confusion,  some 
crying,  Take  them  away ;  others,  Stay,  let 
them  alone;  others  saying,  Goon  to  swear  the 
jury,  which  the  Crier  in  tbiis  uproar  and  con- 
fusion, did  do  something;  as  if  he  Had  done  it ; 
then  we  all  cried  out  for  justice,  and'  liberty 
till  the  next' sessions ;  the  court  being  in  a 
confusion,  some  crying  one  thing,. and  some 
another,  which  ifow  cannot  he  called  to  mind, 
by  reason  of  the  great  distraction  that  was  in 
the  court,  neither  what  we  said  to  them,  nor 
they  to  us-,  the  noise  was'  so  great;  and  the" 
commands  of  the  court  so  various  to  the  officers, 
,  some  commanding,  them  to  take  us  away, 
others,  to  let  us*  alone;  others*  to  "bVing  us 
nearer,  others'  cried,  put  them-  into  the  Bail- 
dock,  others,  to  put  them  within  the  furthest 
bar  where  the-  felons  used  to  stand;  where  we 
were  forced  into  accordingly  ;  and  in  this  hurli- 
burly  and  confusion  that  Was*  antong  them, 
some  men  were  sworn  to  testify  that  we  refused 
to  take  Che  oath,  which  wetrever  positively  did ; 
other  officers-  of  the  court  whom  they  would 
have.sworn,  refused  to  swear;  though  pressed 
to  it  by  the  Chief  Justice,  they 'desired  to  be 
excused.  T5ien  spake  one  of'  the  prisoners, 
again  pretty  much,  but'could  hardly  be  under- 
stood by  reason  of  the  noise  in  the  court,  but 
the  people,  to  whom  he  spake  with  a  loud, 
voice  by  way  of?  exhortation,  might  hear  the 
substance,  of  what  he said,  which  cannot'  now 
particularly  be'  called  to  mind ;  bar  irwasto  [ 


exprewthe  presenceand'  love*  of  God  to  him- 
self, utid  to  exhort  others  to  mind  his  fear,  that/ 
tbev  also  might  be  acquainted  with  God,  &c. 

Judge.  Stop  his  mouth,  Executioner ;  which 
was  accordraglydone. 

Prisoners.  Theft  we  cried  out,  Will  you  not 
give  us  leave  to  speak  for  ourselves  ?>  VVc  ex- 
cept against  some  of  the  jury,  <as  being  our 
enemies-,  anduomeof  them  who  by  force  com- 
manded us  to  be  palled  out  of  our  meetings, 
contrary  to  law,  and  carried  us  to  prison  with- 
out warrant,  or  other  due  process  of  law  ;  and 
snail  these  be  our  judges  r  We  except  against 
them. 

Judge.  It  is  too  late  now,  you*  should  have 
done  it  before  they  had  been  sworn  jury-men. 
Jurv>  go  together;  that  which  you  have  to  find, 
is,  whether  they  have  refuted  to  take  the  oath 
or  no,  which  hath  been  sworn  before  you  that 
.they  did  refuse.  You  need  not  go  from  the  bar; 
and  like  words  said  the  recorder  and  others, 
there  being  a  confusion  and  noise  in  the  Court, 
many  speaking  together. 

Prisoners'.  Then  we  cried  for  justice,  and 
that  we  might  be  heard,  to  make  our  defence 
i  before  the  jury  gave  their  verdict  :  but  the 
.Judge  and  Recorder  said,  we  should  not  be 
;  beard,  (making  good  by  their  practice  what  the 
Chief  Judge  had  said  the  day  before,  vix.  That 
(if  we  bad  liberty  to  speak,  we  would  make 
•ourselves  famous  and  them  odious)  crying  again, 
Slop  their  mouths,  executioner;  which  was 
done  accordingly  with  a  dirty  cloth,  and  also 
[endeavoured  to  have  gagged  me  (J.  Crook,) 
'striving  to  get  hold  of  my  tongue,  having  a  gag 
.readjr  in  his  hand  for  that  purpose,  and  so  we 
were  served  several  times;  then  I  called  out 
with  a  loud  voice,  Will  you  condemn  us  with- 
out' bearing  r  Tins  is  to  deal  worse  with  us 
than  Pilate  0id  with  Christ,  who  though  lie 
condemned  him  without  a  cause,  yet  not  with* 
out  hearing  him  speak  for  himself;  but  you 
deny  us  both. 

Grey.  1  desire  to  know  whether  according 
to  law  and  the  practice  of  this  Court,  myself, 
and  ray  fellow  prisoners,  may  have  liberty  to 
put  in  bail  to  prosecute  our  traverse  at  the 
next  sessions  ?  ■ 

Court.    No,  we  will  try  you  presently. 

Judge.  Stop  their  mouths,  Executioner  : 
And  this  was' the  cry  of  many  upon  the  bench, 
they  being  still  in  a  continued  confusion,  some 
crying  to  the  jury,  Give  in  your  Verdict,  for  we 
will  not  hear  them;  with  other*  words  which - 
,couId'not  be  heard  for  the  noise,  the  Court 
( being  iri  confusion. 

Crook.  You  might  as  well  have  caused  us 
to -hare  been  murdered  before  we  came  hither, 
as  to  bring  us  hither  under  pretence  to  try  us, 
and  trot  give  us  leave  to  make'  our  defence; 
yos  Matf'as  good  take  away  our  lives  at  the*  bar, 
as  to  command  us  thus  to  be  abused,  and  to 
have  oor'  mouths  stout:  Was  ever  the  like 
knowe  ? '  Let  the  righteous  God  judge  between 
us:  WiU  yoa  hear  me?  You  have  often  pro- 
mised thafyou'would* 

Judge.    Hear  me,  and  we  will  bear' you; 
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then  be  began  Co  speak,  and  some  others  of  the 
bench  interrupted  him,  sometimes  they  speak- 
ing two  or  three  at  a  time,  and  a  noise  amongst 
the  officers  of  the  Court ;  but  the  Judge  said, 
we  may  gire  you  liberty  till  the  next  sessions, 
bat  we  may  chose ;  and  therefore  we  will  try 
you  now. 

Crook.  I  bade  the  people  take  notice  of 
their  promise,  that  I  should  have  liberty  to 
speak,  saying,  See  now  you  be  as  good  as  your 
words. 

Judge.  The  law  of  England  is  not  only 
juit  but  merciful,  and  therefore  you  shall  not 
be  surprized,  but  shall  have  what  justice  the 
law  allows— —(Interruption.) 

Crook.  I  remember  what  the  judge  said 
even  now,  that  the  law  of  England  was  a  mer- 
ciful law,  that  the  Court  had  said  before,  they 
might,  if  they  would,  give  us  liberty  till  the 
next  sessions,  but  they  would  not ;  and  the 
maxim  of  the  law  also  is, '  Sutnmum ,  Jus  est 
1  sumraa  Injuria  ;*  therefore  I  hope  your  prac- 
tice will  make  it  good;  that  it  is  a  merciful  law, 
and  not  to  execute  '  Summum  Jus,  &c*  upon 
me,  aod  thereby  condemn  yourselves  out  of 
yoor  own  mouths. 

Judge.  ■  Jury,  give  in  your  Verdict. 

Crook.  Let  me  have  liberty,  first  to  speak,  it 
is  hot  few  words,  aud  I  hope  I  shall  do  it 
with  what  brevity  and  pertinency  my  under- 
standing will  give  me  leave,  and  the  occasion 
requires  ;  it  is  to  the  point  in  these  two  heads, 
viz.  matter  of  law  aud  matter  6f  conscience : 
to  matter  of  law  I  have  this  to  say,  first,  as  to 
the  statute  itself,  it  was  made  against  papists, 
occasioned  by  the  Gunpowder-Plot ;  and  is 
eutuoled,  <  For  the   better  discovery  and  sup- 


*  pressing  of  popish  recusants  :'  but  they  have 
liberty,  and  we  are  destroyed,  what  in  you  lies 

(Interrupted  by  the  Judges  and  disturbance 

of  the  Court.) — As  to  conscience,  I  have  some- 
thing to  say,  and  that  is,  it  is  a  tender  thing, 
and  we  hare  known  what  a  thing  it  is  tp  offend 
it,  and  therefore  we  dare  not  break  Christ's 
commands,  who  bath  said, '  Swear  hot  at  all ;' 
and  the  apostle  James  said/  Above  all  things,  my 
brethren,  swear  not-; — (interrupted)  the  Court 
calling  again  to  the  executioner  to  stop  my 
mouth,  which  he  did  accordingly  with;  his  dirty 
cloth  as  aforesaid,  and  bis  gag  in  his  hand. 

Judge.  Hear  the  Jury  :  who  said  something 
to  him,  which  was  supposed  to  give  in  the  Ver- 
dict according  to  his  order,  for  they  were  fit 
for  his  purpose,  as  it  seems,  they  beginning  to 
lay  their  heads  together  before  be  had  spoke 
any  thing  to  them,  only  upon  his  words. 

Judge,  Crier,  make  silence  in  the  Court ; 
then  the  Recorder  taking-  a  paper  into  his 
hand  read  to  thispurpose,  viz.  '  The  Jury  for 
'  the  king  do  find  that  John  Crook,  John 
'"Bolton,  and  Isaac  Grey  are  Guilty  of  re- 
'  fusing  to  take  the  Oath  of  Allegiance,  for 
'  which  you  do  incur  a  Premunire,  which  is 

*  the  forfeiture  of  all  you/  real  estates  during 
'  life,  and  your  personal  estates  for  ever,  and 
'  you  to  be  out  of  the  king's  pf<i§e&tion,  aod 


'  to  be  imprisoned  during  his  plealixre^ind  this 
1  is  your  Sentence.'  »vV 

Crook.  But  we  are  still  under  Gotl's  pro- 
tection. 

Recorder.  Adjourn  the  Court ;  which  was 
done  accordingly,  and  we  remanded  to  New- 
gate, where  we  remain  prisoners. 


212.  The  Trial  of  Thomas  Tonge,  George  Phillips,  Francis 
Stubbs,  James  Hind,  John  Sellers,  and  Nath.  Gibbs,* 
at  the  Old  Bailey,  for  High  Treason  :  14  Charles  II.  a.  d, 
1662.  .       * 


THE  Commission  of  Oyer  and  Terminer  be- 
ing read,  and  proclamation  made,  the  grand 
jury  were  sworu  r   whose  names  ate,  Arthur 


•  Kelyng's  Report  of  this  Case  is  as  follows : 

"  Memorandum,  That  at  the  sessions  at 
Newgate,  Dec.  11,  14  Car.  2,  Tho.Tong,  Geo. 
Philips,  Francis  Stubbs  and  several  others,, 
were  indicted  fur  High  Treason,  for  compassing 
the  king's  death,  and  the  overt  acts  laid  in  the 
Indictment,  were  assembling  themselves  toge- 
ther, and  consulting  and  agreeing  to  destroy 
the  king,  '  Ac  ad  easdem  proditiones  perim- 
'plendas,'  the  consulting  to  seize  Whitehall, 
•here  the  king  was  resident. 

"  \.  And  in  this  case,  it  was  resolved  by  all 
the  judges,  that  the  meeting  together  of  per- 
sons, and  consulting  to  destroy  the  king,  was 
of  itself  an  overt  act  to  prove  the  compassing 
the  king's  death. 

a*.  It  was  resolved  that  where  a  person 
vol.  ?i. 


Jourdan, .  John  Freestone,  Thomas  Fawson, 
Thomas  Coney,  George  Compere,  Isaac  Rut* 
ter,   Chris.  Rigby,    Rowland-  Steed,   William- 

knowing  of  the  design  does  meet  with  them, 
and  hear  them  discourse  of  their  traitorous  de- 
signs, and  say  or  act  nothing;  this  is  High 
Treason  in  that  party,  for  it  is  more  than  a  bare 
concealment,  which  is  Misprision,  because  it 
sheweth  his  liking  and  approving  of  their  de- 
sign ;  but  if  a  person  not  knowing  of  their  de- 
sign before,  come  into  their,  company  and 
hear  their  discourses,  and  say  nothing,  and 
never  meet  with  them  again  at  their  con- 
sultations, that  concealment  is  only  Mis- 
prision of  High  Treason.  But  if  he  after 
meet  with  them  again,  aod  hear  their  coin 
sultatioos,  and  then  conceal  it,  this  is  High 
Treason.  For  it  sheweth  a  liking,  and  an 
approving  of  their  design  ;  and  so  was  sir  Eve- 
rard  Digby's  Case,  who  in  the  Powder  Treason 
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Standen,  John  Worth,  John  Rjgby,  Leonard 

{Staples.  *        . 


met  with  the  Traitors,  and  heard  their  deako, 
but  upon  the  evidence  it  was  uot  proved  that 
he  said  any  thing,  or  acted  any  thing,  And  he 
pad  Judgment  o\\\  ig|i  Treason . 

"  3.  I  J;  was  resolved  that  some  of  those  per- 
sops  who  are  equally  culpable  with  the  rest, 
may  be  made  use  of  as  witnesses  against  their 
fellows,  and  they  are  lawful  accusers,  or  lawful 
witnesses  vvkbin  the  stat.  1  Ed.  6, 12,  5  and 
6  Ed.  6,  c.  11, and  1  Mar.  1»*nd  accordingly,  at 
the  Trial  of  these  men,  Wrie  of  their  partners 
in  the  treason  were  made  use  of  against  the 
rest ;  for  lawful  witnesses  within  those  statutes 
are  such  as  the  law  alloweth  ;  and  the  law  al- 
io weth  every  one  to  be  a  witness  who  is  not 
convicted,  or  made  infamous  by  some  crime. 
And  if  it  were  not  so,  all  freasons  would  be 
>afe  ;  and  it  would  be  impossible  for  one  who 
conspires  with  never  so  many  others  to  make  a, 
p*iscovery  to  any  purpose. 

'<  But  the  \j.  C.  Baron  Hale  said,  (hat  if 
ene  of  these  culpable  persons  be  promised  bis 
,  pardon,  on  condition  to  give  evidence  against 
I  be  rest,  that  disable  tb  him  tp  be  a  witness 
against  the  others,  because  he  is  bribed  by 
| nving  his  life  to  be  a  witness,  so  that  ne  takes  a 
difference  where  the  promise  of  pardon  is  to 
him  for  disclosing  the  Treason,  anc|  where  it  is 
'for  giving  of  evidence.  But  some  of  the  ot^er 
Judges  did  not  think  the  promise  of  pardon,  if 
he  gave  evidence,  did  disable  him,  but  they  all 
advised  <)>at  no  sucJj  promise  should  foe  made, 
or  any  threatening  used  to  them  in  case  they 
did  not  give  full  evidence. 

u  4.  Although  the  Lord  Chief  Justice  Bridge- 
mas,  and  some  others  of  the  Judges  were  of 
opinion  that  those  words  of  two  witnesses  in 
ense  of  High  Treason,  were  repealed  Ky  the 
atat.  1  aiia^S  ?b-  and  M.  c.  10,  which  enacts 
that  all  trjals  for  .Treason  be"  according  to  the 
course  of  the  common  law  :  And  at  common 
law,  one  witness  is  sufficient  to  a  Jury,  though 
Co.  PL  Cor.  is  against  this  opinion,  yet  they 
all  agreed  that  if  that  law  for  two  witnesses  be 
tn  force,  yet  the  same  two  witnesses  who  are 
|p  the  Indictment  may  be  also  the  witnesses  at 
the  trial :  And  the  law  doth  not  require  two  to 
the  finding  the  Indictment,  and  two  others  at 
the  trial 

"  5.  They  all  agreed  that  if  a  conspirator  be 
examined  before  a  privy  counsellor  or  a  justice 
of  peace,  and  upon  his  examination  without 
torture  confess  the  Treason  ;  If  after  fit  his 
trial  he  deny  it,  and  two  witnesses  to  prove 
that  confession,  are  good  evidence  against  him 
that  made  tbafrconfession,  at  his  examination 
aforesaid  J  *«d  ip  that  case  there  needs  no 
witnesses  to  prove  him  guilt}  of  the  Treason  ; 
for  that  confession  pats  it  out  of  the  statute 
which  requires  two  witnesses  to  prove  the  Trea- 
son, unlets  the  party  shall  without  torture  con- 
fess the  same ;  and  the  confession  there  spoken 
of,  is  hot  meant  a  confession  before  the  Judges 
%£  his  trial,  hut  a  confession  upou  his  examina- 


Ao/d  several  Witnesses  being  called,  there 
appeared  William  Hill,  Edward  Biggs,  Tyler, 


tion  :  But  sucb  confession  to  proved  is  only 
evidence  against  the  party  himself  who  made 
the  confession,  but  cannot  be  made  use  of  as 
evidence  against  any  others  whom  on  bis  ex- 
amination fee  confessed  to  be  in  the  Treason. 

"  6.'  Tbejj  all  agree  that  such  a  cojifessioD 
upon  examination  before  a  privy  counsellor, 
though  he  be  not  a  justice  of  peace,  is  a  con- 
fession within  the  meaning  of  the  statute ;  and 
the  rather,  as  lord  Bridgeroan  said,  because  jus- 
tices of  the  peace  were  not  enabled  to  take  exa- 
mination before  stat.  1  and  %  P.  and  M.  c.  13." 

Lord  Hale  in  the  First  Part  of  his  Pleas  of 
the  Crown  ch.  44,  reports  the  matter  thus  : 

"  Dec.  10, 1662.  Tonge,  Philips,  and  others 
were  indicted  for  treason  for  compassing  the 
king's  death,  the  .question  was,  whether  those, 
that  were  parties  in  the  compassing,  which"  * 
were  not  yet  pardoned,  nor  indicted,  might  be? 
produced  as  witnesses,  namely  Riggs  and  others ; 
and  upon  conference  with  all  the  judges  these 
points  were  resolved. 

"  1.  That  the  party  to  the  Treason,  that 
confessed  it,  may  be  pae  of  the  two  accusers 
or  witnesses  in  case  of  treason,  for  the  statute 
intended  two  such  witnesses,  that  were  allow- 
able witnesses  at  common  law,  and  so  may  a 
particept  crimmis  be  admitted  as  a  witness, 
and  was  admitted  to  give  evidence  to  the  jury  ; 
but  the  jury  may,  as  in  other  cases,  consider  of 
the  evidence  and  credit  of  the  witnesses,  but 
he  is  sufficient  to  satisfy  the  statute. 

"  2.  That  the  confession  before  one  of  the 
privy  council  or  a  justice  of  the  peace,  being 
voluntarily  made  without  torture,  is  sufficient 
as  to  the  lhdictmeut  or  trial  to  satisFy'the  sta* 
tu|e,  and,  it  is  not  necessary,  that  it;  be  a  confes- 
sion in  court;  but  the  confession  is  sufficient,  if 
made  before  him  that  hath  power  to  take  an 
examination. 

u  3.  The  king  having  promised  8)  pardon  to 
Riggs,  if  he  would  discover  the  plot,  he  per- 
formed that  part  by  bjq  discovery ;  and  this 
was  held  by  £ll  no  impediment  to  his  testimo- 
ny, for  the  promise  was  not  applied  to  witness- 
iug  against  any  other ;  but  two  justices  [these 
were  Our  author  and  J.  Brown.  J  held,  Ujat  if 
the  king  promised  a  pardon  upon  condition 
that  he  would  witness  agajns.t  any  others,  and 
that  being  acknowledged  by  Riggs  when  he 
took  uperrhim  to  give  evidence,  ficc.  that  will 
make  him  uncanable  to  give  evidence,  because 
he  s«  ears  for  himself;  but  in  that  point  the 
creator  number  were  of  a  contrary  opinion,  t* 
libro  Bridgtnan  verbatim,  and  I  remember  the 
consultation  and  resolution  accordingly." 

Again,  in  the  same  work,  Part  2,  ch.  37,  he 
says, u  For  my  own  part  I  have  always  thought, 
that  if  a  person  have  a  promise  of,  a,  pardon,  if 
he  gives  evidence  against  one  .of  his  own  con- 
federates, this  disables  his  testimony  if  it  be 
proved  upon  him,"  But  see  Layer's  Case,  a.  t>. 
1723,  infr*, 
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Godolphin,  Boafoy,  and  several  others ;  who 
being  mil  sworn,  were  directed  up  to  the  grand 
jury.  After  some  hours  examination  of  the 
witnesses  and  consultation,  toe  Oraod  Jury 
roomed  the  indictment  BUta  VerA. 

CUrk  of  tit  Peace.  You  good  meo  of  the 
ekj  of  London,  suoMnoned  to  appear  here  this 
day,  to  inquire  between  our  sovereign  lord*  the 
luofc  aod  the  prisoners  that  are  aod  shall  be  at 
tbe  bar,  answer  to  your  names,  as  you  shall  be 
ailed,  every  one  at  their  first  call,  upon  pain 
and  peril  that  shall  fall  thereon.  Good  men  of 
the  ward  of,  &c. 

Serjeaot  Glyone,  Serjeant  Maynard,  bis 
majesty's  serjeaot  at  law :  sir  Jeoffry  Palmer, 
attorney-general ;  sir  Heneage  Fiach,  his  ma- 
jesty's solicitor ;  serjeant  Keeling,  hit  majesty's 
serjeant;  sir  Edward  Turner;  taking  their 
places  in  court. 

The  Prisoners  were  commanded  to  be  set  to 
the  bar. 

Clerk  of  ike  Peace  Thomas  Tonge,  hold  up 
thy  hand ;  George  Phillips,  hold  up  thy  hand ; 
Francis  Stabbs,  hold  op  thy  band  ;  James  Hind, 
hold  up  thy  hand ;  John  Sellers,  hold  up  thr 
basd  ;aod  Nathaniel  Gibbs,  hold  op  thy  hand. 

Which  they  severally  dbing,  their  Indictment 
was  read,  tbe  Sobstance  whereof  is  as  follow* 
etb,  viz. 

1  You  the  prisoners  that  were  last  called  .to 
'the  bar,  stand  indicted  in  London  by  the 
1  names  of  Thomas*  Tonga  late  of  London  ds> 
'  tiller,  George  Phillips  late  of  London  yeoman* 
'  Francis  Stubbs  late  of  London  cheesemonger, 
'James  Hind  late  of  London  gunner,  John 
'  Sellers  late  of  London  oesnpass-maker,  and 
( Nathaniel  Gibbs  late  of  London  felt-maker ; 
1  fa  that  you  six,  together  with  divers  others 
1  particularly  in  the  Indictment  mentioned,  and 
1  others  not  yet  taken,  as  false  traitors  to 
1  the  illustrious,  serene,  and  most  excellent 
( prince,  Charles  the  Sad;  by  the  grace  of  God, 
<  of  England,  Scotland*  France,  and  Ireland, 
1  king,  defender  of  the  faith,  &c  minding  and 
1  with  aU  their*  force  intending*  the  peace  and 
1  tranquillity  of  this  kingdom  of  England  to 
*  disturb,  and  onr  said  sovereign  lord  the  king' to 
'  death  and  fianrdestraction  to  bring,  and  put, 
( the  3lst  day  of  October  in  the  14th  year  of 
1  the  trip  of  our  said*  sovereign  lord  king 
'Charles  the  2nd;  trmtoroeslv  did  compass, 
1  imagine  and  intend  the  killing  of  our  said 
'  soiereign  lord  the  king*  and  the  ancient  go- 
'  muaent  of  this  kingdom  of  England  to 
'  change ;'  [aa  in  tbe  Indictment  more  particu- 
Urlj  was  mentioned.] 

What  saaest  thou,  Thomas  Tonga,  art  thpo 
nilty  of.  this  High-Treason  in  manner  and 
fan  as  thou  standest  indicted,  or  not  guilty  ? 

Ewgt.    NotGwtfty. 

CUrk.    How  wilt  thou  berried? 

J***    By  God  «a«d  my  country. 

Cm*.  What  sayest  thou,  George  Phillips, 
iitUuMgaUtyoxc: 

FkUlipg.  I  am  Guilty  in  henrioft  and  not 
•^OHnn^ofiL 


i 


Clerk.  Art  thou  guilty  of  this  High-Treason 
whereof  then  standest  indicted  ? 

PkslUpe.  I  am  Goilty,  but  not  in  manner 
aod  form  as  I  stand  indicted ;  I  have  heard  the 
words  as  I  have  formerly  confessed  to  sir  Ri- 
chard Brown :  Not  Goilty,  as  to  the  manner 
and  form. 

CUrk.    How  wilt  thou  be  tried? 

Phillips.    By  GM  and  iny*  country. 
•  CUrk.  How  sayest  thou,  Francis  Stubbs,  art 
thou  guilty,  etc. 

Stubbs.    Not  Guilty. 

CUrk.    How  wilt  thou?  Be  tried  f 

Stubbe.    By  God  and  my  country. 

CUrk.  What  sayest  thou,  James  Hind,  art 
thou  guilty,  esc 

Umd  kneeling  down,  end  discovering  much 
penitency,  answered,  I  am  Guilty,  and  humbly 
beg  mercy  of  his  majesty, 

Court.    Record  bis  confession. 

CUrk.  How  sayest  thou,  John  Sellers ;  art' 
thou  guilty,  etc. 

Sellers.   Not  Guilty. 

CUrk.    How  wilt  thou  be  tried  ? 

Sellers.    By  God  and  the  country. 

Clerk.  How  sayest  thou,  Nathaniel  Gibbs  ;' 
art  thou  goilty,  etc. 

GMs.    Not  Guilty. 

Clerk.    How  wilt  thou  be  tried  ? 

Gibbs.    By  God  tfnd  the  country.    .. 

Court.    Carry  up  Hind  to  the  gaol*  n 
"  And  the  rest  standing  at  the  bar,  silence  was* 
commanded. 

CUrk.  Thomas  Tonge,  George  Phillips,' 
Francis  Stubbs,  John  Sellers,  and  Nathaniel 
Gibbs;  you  the  prisoners  that  were  last  called' 
to  the  bar,  those  men  that  yon  shall  hear  oailed 
are  to  pass  upon  trial  for  your  several  lives  and 
death*:  if  you  or  any  of  you  will  challenge; 
them  or  amy.  of  them,  you  must  challenge  them 
when  they  come  to  the  book  to  be  sworn,  be- 
fore they  be  swyrn. 

Edmond  Butler. 

Tonge.  I  challenge  him.-  [But  afterward* 
admitted  him.] 

CUrk.  Edmodd  Butler,  Clement  Punge, 
George  Dixon,  Samuel  Paine,  John  BagnaV 
John  Gouroey,  William  Garler,  Ralph  Silver* 
tonr  William  Dudley,  Joseph  Drake,  John 
Peake,  and  Robert  Morrice,  .were  severally 
sworn  in  this  manner :  Lay  your  hand  on  the 
book,  look,  upon  the  prisoner ;  You  shall  weir 
and  truly  try,  and  true  deliverance  make  be- 
tween our  sovereign  lord  the  Icing  arid  the  pri- 
soners at  the  bar,  whom  you  shall  have  in* 
charge,  according  to  your"  evidence.  So  help* 
you  God. 

CUrk,  Count  these,  crier,  Erfmond  But- 
ler; Crier.  One.  Clement  Punge,  two,- etc 
Twelve;  good  men  and  true;  stand  together  and 
hear  your  evidence. 

Clerk.    Crier,  make  proclamation. 

Crier.  O  Yes !  If  any  'one  can  inform; 
my  lords  the  king's  justices,  the  king's  Ser- 
jeants, or  the  king's  attorney,  before  this  in* 
quest  be  taken,  let  them  come  forth,  end  they 
shsilbr  beard  ;  for  now  the  prisoners  stand  at 
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the  bar  upon  their  deliverance :  and  all  others 
that  are  bound  by  recognizance  to  give  evidence 
against  any  of  the  prisoners  at  the  bar,  come 
forth  and  give  evidence,  or  else  you  forfeit  your 
recognizance.  And  all  manner  of  persons "tbat 
were  summoned  upon  the  jury,  and  have  not 
yet  been  sworn ;  they  are  discharged,  and  may 
depart  the  court. 

Clerk.  Tho.  Tonge,  hold  up  thy  hand ; 
[and  so4to  the  rest  of  them  at  the  bar.]  You 
of  the  jury,  look  upon  the  prisoners,  and 
hearken  to  their  cause;  you  shall  understand 
that  they  stand  indicted  in  London  by  the 
names  of  Tho.  Tonge,  lace  of,  &c.  [and  so  in 
the  Indictment  aforementioned]  who  together 
with  James  Hind,  who  stands  convicted  by  his 
own  confession,  and  the  rest  also  aforemen- 
tioned :  [and  so  reads  the,  indictment  again.] 
Upon  which  Indictmeut  they  have  been  ar- 
raigned, and  thereunto  have  severally  pleaded, 
'Not  Guilty;  and  for  their  trial  have  put  them- 
selves upon  God  and  the  country,  which  coun- 
try you  are :  Your  charge  is  to  enquire  whether 
they  be  guilty  of  the  High  Treason  in'manner 
and  form,  as  they  stand  indicted,  or  Not  Guilty ; 
ifyou  find  that  they,  or  any  of  them  are  guilty, 
you  shall  inquire  what  goods  and  chattels,  lands 
and  tenements,  they  or  any  of  them  had  at  the 
time  of  committing  the  said  treasons,  or  at  any 
time  sithence ;  if  you  find  that  they  are  not 
guilty,  you  shall  inquire  whether  they  or  any 
of  them  did  flee  for  it;  if  you  find  that  they 
fled  for  it,  you  shall  inquire  of  their  goods, 
chattels,  &c.  as  if  you  had  found  them  guilty ; 
if  you  find  that  jhey  were  not  guilty,  nor  that 
they  did  flee,  say  so,  and  no  more,  and  bear 
your  evidence. 

Sir  Edward  Turner,  May  it  please  your  lord- 
ships, and  you  gentlemen  thai  are  sworn  of  this 
jury,  the  fire  prisoners  at  the  bar,  by  the  name 
of  T.  Tonge,  G.  Phillips,  F.Stubbs,  J.  Sellers, 


and  N.  Gibjbs,  do  stand  indicted,  for  that  they 
.  as  false  traitors,  together  with  several  other 
persons  mentioned  m  the  Indictment,  the  31st 
of  October  last,  did,  in  the  parish  of  St. 
Michael's  in  the  ward  of  Corn  lull,  London, 
assemble  and  meet  together,  consult,  contrive, 
and  design  to  levy  war  against  the*  king,  to 
subvert  and  change  the  government  as  it  is 
'now  established,  to  depose  and  kill  the  king : 
and  in  order  to  effect  this,  they  did  likewise 
then  and  there  aijree  and  design  to  seize  and 
take  in  their  hands  the  king's  royal  palace  call- 
ed Whitehall,  where  the  king  resides.  For  this 
they  have  been  indicted,  arraigned,  and  all 
these  five  have  severally  pleaded  not  guilty  i 
if  we  prove  them  guilty,  you  must  find  them  so. 
Serjeant  May  turd.  Gentlemen  of  the  jury, 
-  you  have  heard  the  Indictment  read,  you  have 
beard  the  substance4  of  it  opened,  it  is  short 
in  words,  but  of  as  high  consequence  as  any 
thing  can  be.  I  shall  open  the  particulars  of 
that  Evidence,  that  we  conceive  will  be  made 
good  by  the  oaths  of  Witnesses  to  be  produced 
to  you.  You  see  here  what  the  Indictment  is: 
I  shall  insist  upon  these  particulars,  which  .1 
•hall  open  and  make  good  to  you ;  first,  what 


was  their  design:  next,  what  was  their  means 
of  accomplishment,  what  encouragements  thly 
used  one  to  another,  and  what  colours  the/ 
put  upon  <tbis  wicked  action.  For  the  first, 
gentlemen,  I  shall  begin  at  the  highest,  higher1 
no  man  can  go  in  this  world,  that  is,  to  design 
and  compass,  to  contrive  to .  pot  the  king 
hiniself  to  death,  to  seise  bis  person ;  some  of 
them  called  it  securing,  you  know  the  English 
of  that,  a  king  secured.  We  will  go  further, 
for  we  shall  prove  to  you  the  person  that  with 
his  own  wicked  band  undertook  the  slaughter 
and  murder  of  the  king  :  he  did  contrive  how 
he  might  do  it,  sometimes  when  the  king  wes 
performing  an  office  of  piety  to  visit  his  mother, 
other  times  when  he  should  recreate  himself 
by  hunting :  higher  than  this  ihey  could  not 
go,  and  this  they  coloured  over  with  religion. 
This  merciful  king  that  had  pardoned  his  people 
beyond  their  own  desires,  and  contented  to 
do  it;  this  king  they  would  morder.  Had 
there  been  no  more,  it  had  been  exceeding 
heinous ;  but  they  went  further,  their  malice 
rested  not  upon  bis  person,  but  the  family, 
the  noble  and  excellent  duke  of  York  it  designed 
to  be  secured  likewise,  and  used  like  bis 
brother:  not  they  only,  they  went  further, 
the  whole  nobility  was  in  design  ;  not  gen- 
tlemen, that  every  one  of  these  before  you  used 
these  expressions,  but  they  and  their  complices, 
some  one  and  some  another  expression  :  but 
all  joioed  in  this,  to  destroy  toe  king  and  his 
family,  root  and  branch,  that  was  their  ex- 
pression. King,  bis  family,  nobility,  nay,  go 
down  to  the  gentry,  and  it  ceased  not  there, 
they  go  to  the  clergy,  as  one  of  the  prisoners  at 
the  bar  (as  you  will  hear)  did  express  himself, 
I  think  it  was  Stubbs,  That  there  should  be 
never  a  lawn  sleeve,  never  a  sursingler  should 
have  a  hole  to  hide  his  bead  in. 

Stubbs.  I  never  opened  my  mouth  to  that 
purpose. 

Serj.  Maynard.  That  will  be  left  to  proof: 
I  undertake  not  of  myself  to  prove  this,  but  to 
open  it)  let  the  witnesses  speak.  In  discourse 
some  went  further  than  that,  whosoever  would 
not  join  with  them  in  their  design  (it  was  one 
Strange)  was  an  enemy ;  and  thereupon  one 
Cole,  who  is  gone,  deserted  them,  though  he 
was  contented  to  have  the  king  murdered,  the 
nntion  ruined,  yet'  would  not  agree  in  that 
principle.  To  accomplish  this,  we  sliall  prove 
to  you  they  did  treat  of  levying  a  war,  that 
among  themselves  it  was  given  out  that  arms 
were  provided,  some  delivered ;  and  their  de- 
signs to  raise  money,  seizing  all  the  Treasury  at 
White- hall,  Worcester-house,  and  the  Cham- 
ber of  London ;  to  seize  the  person  of  the  noble 
duke  of  Albemarle,  and  all  about  him,  and 
quarter  to  be  given  to  none;  that  was  their 
expression.  They  did  give  out  amoop  them- 
selves (for  a  while  there  was  some  difference 
among  these  foxes,  whose,  tails  were  tied  toge- 
gether,  and  had  fire  in  them),  and  Tonge  told 
them,  as  we  shall  prove,  that  all  parties  were 
now  agreed  and  would  join ;  they  had  framed 
declarations  to  justify  their  proceedings,  framed 
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papers  to  raise  *  mutiny  among  the  mariners, 
aad  encouraged  them  to  join  with  thcmy 
*is  will  be  proved.  For  their  means,  Phillips 
at  the  bar  undertakes  to  procure  the  Word 
that  the  guard  in  the  city  had,  so  to  betray 
them.  There  was  a  design  made  for  seizing  the 
Tower,  several  men  appointed  for  that  purpose, 
tbey  and  their  complices  •  were  to  come  there 
*hh  papers  in'  their  hands,  as  if  they  were 
mariners  and  had  accounts  to  make  up,  these 
were  to  go  up  to  tnose  that  sat  there  to  finish 
accounts.  To  encourage  themselves,  they 
/tare  out  that  they  had  dealt  with  the  soldiers  at 
Windsor,  and  secured  that  castle ;  if  this  be 
proved  to  you,  there  can  nothing  be  higher. 
There  was  this  one  pretence,  it  was  given  out, 
and  perchance  the  rumours  of  the  city  are  come 
to  jour  ears,  that  they  had  designed  a  day  for 
the  execution  of  this  mischief;  several  days 
were  appointed,  one  on  the  Lord-Mayor's 
day,  another  on  Allnallows  eve.  They  gave 
out  by  a  feigned  letter,  that  there  would  be  a 
massacre  by  the  French  and  Papists,  of  the 
Protestants ;  this  was  to  raise  a  tear  and  dis- 
content among  the  nation  \o  induce  them  to 
join  when  this  design  should  be  attempted. 
Gentlemen  of  the  jury,  bad  they  gone  on  in  this 
wicked  purpose,  having  possessed  the  people 
with  these  fears,  who  could  have  told  bow  to 
behave  himself?  And  it  seems  strange  and 
wonderful,  especially  looking  upon  the  persons, 
men  of  little  consideration,  despicable  men, 
and  who  live  under  the  mercies  of  so  good  a 
sovereign,  that  they  should  take  such  a  design 
in  their  hearts,  and  undertake  the  performance. 
Though  the  spear  hath  not  entered  into  the 
sides  of  our  sovereign,  yet  it  mast  needs  crown 
his  head  with  abundance  of  thorns,  that  such 
people  should  be  so  desperately  wicked.  But 
we  shall  call  our  witnesses,  and  when  you  have 
heard  this  proved,  we  cannot  be  so  uncharita- 
ble to  think  you  shall  need  any  further  aggra- 
vation, or  doubt  of  your  giving  a  verdict  against 
such  miscreants  as  these  are. 

Attorney-General,  (sir  Jeoffrey  Palmer). 
These  few  prisoners  at  the  bar  were  not  all  who 
were  ia  this  contrivance,  though  we  have  not 
all  their  names;  but  ip  the  Evidence  you  will 
hear,  there  was  a  council  of  forty,  and  then  of 
six,  but  none  discovered.  These  six  acted  and 
infused  into  these,  and  divers  others  what  they 
intended,  and  then  broke  np,  and  gave  out  all 
was  ready,  and  would  be  done  on  such  a  day. 
We  shall  not  trouble  the  Jury  with  giving  evi- 
dence particularly  against  these  men,  tbey  are 
joined  and  knit  together  in  one  cause.  But 
hear  the  evidence. 

WiUiamHilty  Edward  Rigg**  *"*  one  Bradley 
were  sworn. 

Counsel  Mr.  Hill,  speak  your  knowledge 
in  this  business,  to  my  Lords  and  the  Jury. 

Hill.  May  it  please  your  lordships,  about 
the  middle  of  October  leaf,  I  met  John  Baker, 
one  that  is  now  indicted,  he  was  a  captain  for- 
merly called;  I  met  him  in  Cheapside:  he 
meeting  me  (after  a  salutation)  invites  me  to 


drink  with  him ;  I  weft  into  a  house  with  him. 
When  1  was  with  him,  he  began  to  ask  me 
what  news  there  was  in  the  country ;  I  told 
him  I  had  a  little  to  inform  him.    He  told  me, 
if  I  would  stay  a  while  be  would  tell  me  some. 
I  asked  him  of  what  nature  ?    Says  he,  Not 
long  ago  the  king  went  a  hunting,  sent  some 
stags  to  sir  Johu    Robinson,    now  the  lord 
mayor,  and  went  but  with  a  small  guard,  and 
I  could  have  been  one  of  the  twenty  that 
would  have  slain  that  outlandish  dog.    Theu 
said  I,  Mr.  Baker,  that's  nothing  to  me ;  but 
what  other  news  have  you  ?  Says  he,  I  know 
thou  art  right,  and  I  know  your  father;  there 
is  something  on  foot  in  the  city,  and  if  you 
will  meet  to  morrow,  I  will  bring  some  persons 
to  you   that  wiH  give  you  information.    Sir, 
said   I,  (understanding  it  of  dangerous  conse- 
quence, and  willing  to  get  it  out,)  I  will  meet 
you :  and  we  agreed  to  meet  the  next  morn- 
ing.   That  morning  three  persons  came  early 
to  my  quarters,  Hill  the  cloth-drawer,  Mr. 
Bradley,  and  this  Mr.  Ri(gs;  he  appointed 
them  to  meet  him  there,  but  failing  himself, 
tbey  being  strangers  said  nothing  to  me  then, 
and  so  I  departed,  and  left  them  a  drinking. 
The  morrow  after,  he  himself  came  to  my 
lodgings,  fetches  me  out  of  my  bed,  and  tells 
me  he  had  appointed  some  persons  on  the  Ex- 
change to  give  me  an  account.    I  went  with 
him  thither,  and   there  we  met  with  some  per- 
sons that  were   his  acquaintance;   and  from 
thence  we  went  to  the  Ship  in  Leadenball 
street ;  and  among  us  was  Hind,  that  confessed 
himself  guilty :    and   there  the   business  was 
fully  discoursed  of,  what  their  intention  was, 
that  all  interests  were  agreed,  Fifth  Monarchy 
Men,  Anabaptists,  Independents,  and  Fighting 
Quakers;    and,,  the  congregational . churches 
were  cousenting,  and  were  resolved  to  endea- 
vour their    deliverance    from    adversaries  at 
Whitehall:    many  passages   more.     Ou    the 
morrow  after,  we  met  again,  and  there  met 
with  us  Hind,  and  Brown,  and  Baker.    There 
we  were  acquainted  of  their  magazines  and 
arms  provided,  and  about  their  correspondence 
in  the  several  counties,  that  they  were  sure  of 
Windsor  Castle,  that  the  head  gunner  and  Ser- 
jeant there  were  privy.    We  had  information 
concerning  this  Tonge,  as  an  active  person  in 
this  design ;  I  studied  to  know  thislonge,  and 
I  was  brought  to  bkn  at  his  house ;  and  there 
I  met  one  Ward,  Stubbs,  and  Hind,  and  some 
others,  and  there  we  had  discourse  concerning 
the  business.    Tonge  told  us  something  of  the 
business    of  Windsor  Castle,  and  proposed 
something  in  reference  to  the  taking  the  Tower, 
what  arms  and  men  they  had  for  this  design. 
We  met  many  times  at  the  Ship,  that  Gibbs 
we  met  at  Bridewell-dock,    and  there  was 
Stubbs  and  one  Beazley  with  me;    there  we 
waited  for  a  brother  of  this  Gibbs,  to  give  us 
intelligence  when  the  day  of  the  insurrection 
would  be :  we  waited  not  long,  hut  in  come 
his  brother,  and  two  persons  more,  one  Tho- 
mas, abridler  or  bit-maker  in  Shoe-lane,  and 
another  person  in  a  handsome  garb  came 
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along  with  bun.  Hit  brother  was  somewhat 
shy  (because  I  was  a  stranger)  to  speak  an/ 
thing,  but  calls  for  this  Gibbs  and  Stubbs,  and 
had  some  private  discourse  with  them,  and 
away  departed:  After  they  were  gone,  we 
desired  to  know  the  intelligence ;  they  told  us 
that  the  Council  of  Six  was  broken  up,  all  bu- 
siness was  settled,  Ludlow  was  commander  in 
chief,  and  Allhallows-eve  was  the  time,  that 
horse  and  arms  were  provided.  For  Phillips ; 
that  day  that  the  meetings  were  intercepted; 
that  the  Trained  bands  did  surprize  them,  that 


day  this  geutleman  and  I  (pointing  to 

came  to  the  main-guard  at  the  Exchange; 
where  Serjeant  Phillips  was  with  a  buff  coat 
and  a  hajbert ;  and  this  gentleman  (meaning 
Riggs)  saluted  him,  and  (hanked  him  for  his 
service  in  sending  down  notice  to  the  meeting 
to  be  gone,  for  he  was  coming  with  the  Trained 
bands  to  surprize  them.  He  asked  him,  what 
was  the  occasion  of  the  bustle:  says  he,  they 
•ay 

Chief  Justice.  (Sir  Robert  Forster.)  Who  is 
that  he  ? 

Hill.  That  Phillips  said,  '  They  say  they 
were  up  in  the  West ;  and  if  they  were  not,  I 
would  they  were,  and  here  too,  for  a  few  would 
do  the  work.'  Upon  the  Monday  after,  we 
met  him  near  the  Exchange;  and  so  likewise 
Riggs  thanked  him  for  his  service,  and  then  he 
*  (Phillips)  promised  his  further  service  when  the 
time  of  the  insurrection  would  be. — For  Sel- 
lers, I  was  by  agreement  to  have  thirty  arms 
delivered  me,  and  I  wns  very  pressing  to  have 
the  arms  out  of  the  magazine.  Sellers  met 
with  this  gentleman  (Riggs,)  and  he  urging  Sel- 
lers about  the  arms  Sellers  told  him  that  they 
were  all  delivered  out  the  night  before,  about 
5  or  600 ;  and  that  forty  of  their  friends  went 
away  without  arms,  but  that  within  two  or 
three  days  there  would  be  more  laid  in. 

Solicitor-General.  (Sir  Heneage  Finch,) 
Mr.  Hill,  I  will  ask  you  one  question  (with  my 
Lords  favour);  as  you  have  given  a  general 
account,  I  will  keep  you  to  one  particular  per- 
son, Tooge :  Did  Tonge,  in  any  discourse  with 
you,  tell  you  of  one  Strange  that  was-  gpne  into 
the  country. 

Hill.  One  night  he  told  us  he.  had  spoke 
with  Strange :  that  be  was  gone  into  the  coun- 
try, and  would  come  back  to  morrow,  and  then 
we  should  have  more  intelligence. 

Sol.  Gen.  What  concerning  the  Tower,  and 
Windsor  Castle  ? 

Hill.  He  talked  of  the  good  service  that  ho 
had  done  in  being  at  Windsor  Castle,  with  the 
Serjeant  and  gunner,  for  the  securing  of  that 
Castle ;  that  near  five  hundred  of  their  friends 
were  in  and  about  Windsor,  ready  to  assist  for 
surprising  that  Castle. 

Court.  Who  told  you  this? 

.Hill.  Tonge  told  me  himself,  that  he  was,  in- 
strumental ia  it* 

Sol.  Gen.  Did  he  tell  yonany  thing  of.  the 
Tower? 

Hill  Only  he  said,  it  was,  fit,  some  care 
should  batake^iftJwr^e.theTawer^  the  time, 


Sol.  Gen.    Any  thing  of  Alhallows-Bve  ? 
.    HUl.      He  did    not  &x  the  very   instant 
time,  bat  said,  he  look'd  for  intelligence  from 
Strange. 
.    Att.  Gen.  What  day  of  the  month  was  thai  ? 

HUL    I  cannot  remember  the  very  day. 

Serj.  Maynord.  What  did  he  say  concern* 
ing  declarations  ? 

HUL  The  declaration  was  read,  Stubbs 
acquainted  us,  against  Popery,  and  Monopo- 
lies, for  liberty  of  conscience,  and  a  free  Com- 
monwealth. 

Sol.  Gen.  Anything  of  the  Popish  mas- 
sacre? 

HUL  Yes,  I  had  this  paper  of  them,  a  copy, 
of  a  letter. 

C.  Justice.  How  many  copies  of  that  letter 
were  to  be  dispersed  in  the  city  ? 

HUL  About  five  thousand. 

Att.  Gen.  These  things  were  to  be  disper- 
sed, to  possess  the  people  that  the  papists  about 
that  time  would  massacre  the  protectants,  that 
so  they  might  draw  all  against  that  party  to 
join  with  them  :  a  brave  colour,  when  in  truth 
there  was  no  such  thins,  but  only  to  carry  oa 
their  design  of  killing  the  king,  and  altering  the 
government. 

The  Letter  was  read  by  the  Clerk,  and  fol- 
lows, tn  his  verbis. 


1  Sir ;  Out  of  the  respect  which  I  bear  to 
'  you  in  particular,  and  to  the  Protestant  party 
1  in  general,  I  give  you  notice  of  this  passage ; 
'  About  a  fortnight  since,  a  woman,  which  you 
*  must  be  iguorant  where,  who  had  it  from  a 
'  correspondent  of  the  papists,  that  they  intend 
'  to  make  use  of  their  army  (which  all  the  world 
'  sees  they  have  provided),,  against  Alhallows* 
'  Eve^aext ;'  it  wejythought  good  therefore,  in 
1  as  prudent  way  as  may  be,  to  give  notice  to 
'  our  friends  in  remote  parts,  that  they  may  do 
'  what  piety  to  God,  loyalty  to  their  prince, 
'  love  to  their  country,  and  self  preservation 
'  should  direct  them.  Sir,  I  call  the  eternal 
'  God  to  witness,  that  this  is  not  to  trepan,  to 
'  put  a  trick  upon  you,  but  a  sober  truth  ;  and 
'  also,  communicated  to  a  justice  of  the  peace, 
'and  by  bira  to  the  urivyrcouncil :  And  what 
'  the  issue  of  it  is,  I  have  not  heard;  I  hope 
'  you.  will  inquire  sad  tell  us.' 

'  From  Yexford  in  Suffolk  Octob.  31.  166*.' 

Serj.  Keeling.  Do  you  (Mr.  Hill)  remem* 
bei  any  discourse  of  the  way  of  taking  White- 
ball  ?    Name  who  were  there,,  and  who  spoke. 

Hill.  There  was  Hiud  and  one  captain 
Browne,  a  shoe  maker  in  the  Strand,  arid  some 
ether  persons. 

Counsel.  Was  Stubbs  there. 

HUL  Not  at  this  disecterse:  btftwwtsJked 
of  taking  Whitebait  at- SCtfbbb's  bouse^whenj  a 
sea  captain  was  there,  that  was  to  gp  to  Su- 
rinam, and  Stubbsjnvked  him  tastay  at  home 
to  assist  them ;  who  was  to  come  down  with  a 
party  by  Chahng-Cross,  and  another  party  to 
come  up  bv  the  Cook-Pit,. and  to  kill  my  lord 
Duke  of Albemarle,  and  to  slay  sir  lid,  Browne 
in  the  city,  and  the  party  ia  the  city  to  keep,  a 
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drum  beating,  &c.    Aud  Tonga  said,  That 
their  main  care  must  be  to  keep  down  sir  Ri- 
chard Browne  and  the  train  bands,  or  else  they 
iboald  never  be  able  to  stand. 
Counsel.  What  concerning  the  Privy-garden 

Hill.  They  discoursed  concerning  the  get- 
ting down  tbe  door  and  the  wail,  and  so  get 
the  sooner  tq  Whitehall. 

Counsel.  What  was  Stubbs's  opinion  at  that 
communication  ? 

Hill.  His  was  at  Blaekfiiers,  the  last  Taw- 
dar  night  before  they  were  taken,  this  Stubbs, 
Thomas  and  Gibbs. 

Court.  Which  Gibbs? 

Hill.  This  black  Gibbs  at  the  Bar:  They 
discoursed  that  they  would  be  sure  to  make  an 
tnd  of  Kings,  Princes  and  Dukes/  that  they 
might  hare  a  Free  State,  and  be  troubled  no 
more  with  any  such  kind  of  persons,  neither  the 
Lawn-Sleeves  nor  Sursjnglers. 

Counsel.  Do  you  remember  that  Stubbs 
proposed  any  other  way  to  Whitehall  ? 

Hill.  No,  Sir. 

Saj.  Mayuard.  Did  they  say  what  number 
wis  provided,  10,  or  20,000 1 

HUL  Stubbs  assured  us,  thai  there  was  a 
great  party  in  East-Smithneld  right  for  the 
work,  ami  had  their  arms. 

Counsel.  What  employment  had  Sellers  about 
nVlirerins:  tbe  Amur 

HiU,  He  said,  the  Arms  were  delivered  at 
Crutchcdiriers^ahouli  000;  and  that  40]  of 
their  friends  went  away  last  night  for  lack  of 
Arms ;  that  within  two  or  three  days  there 
would  be  more.  '- 

Counstl.  Did  he  name  a  Magazine  ? 

HUL  Yes,  the  Magaiine  in  Crutchedfriavs. 

Cow**?/.  Did  you  know  any  thing  touching 
(be  discovery  of  the  Word,  and  by  whom  ? 

HUL  No  Sir:  but  I  understood  that  Tonge 
was  assured  by  "Phillips,  that  Phillips  would  get 
him  tbe  Word  that  vary  night  that  they  intend* 
*J  the  Iqsntrection. 

Counsel.  What  was  propounded,  if  they  had 
taken  the  king,  what  would  they  do  ? 

HUL  lie  should  have  the  same  quarter  as 
Lodlow  was  to  have. 

Court.  Who  said  that? 

Bill.  Stubbs,  qnd  Gibbs,  and  Tung** 

Omni.  That's  three  of  the  Prisoners  at  the 
Bar :  Lord  have  mercy  upon  us  ! 

Court.  Were  you  not  acquainted  of  a  Coun- 
cuof  Six?  .  . 

HUL  Yes,  they  named  several  at  a  venture, 
bit  they  believed  some  of  them  were  of  the 
*K:  That  they,  met  not  twice  in  a  place*  some- 
umeshare,  gad  some,  times  in  another  place. 

Counsel  .Who  did  they  name? 

Bill  Colonel  Denver*,  Phillip*,  Kye  the. 
mister,  LocVjw,ana^one.Cots  of  Southamp- 
ton, that  these  nye  were  part,  of  the  six. 

Counsel  What  discourse  touching  the  die* 
fence  of  place  wber*  they  engaged  any  ? 

BUI.  Forty  milfia  about  the  town. 

Counsel.  Did  Tonge  tall  you  that  Stooge 


l  HiU.  He  said,  be  had  taken  out  the  horse  that 
were  provided  for  a  time.!  but  Gibbs  and  Stubbs 
at  Blackfriecs  assured  us  of  the  horse  coming 
into  the  town  the  night  before. 

Counstl.  Did  Tonge  tell  you  of  any  Back, 
Breasts,  Blunderbusses  ? 

Hill.  Not  he,  Sir.  It  was  talked  of  that  night 
at  tbe  Blacbfriars. 


concerning 
Dorsetshire,  to  spread  rumours 


Counsel.  What  did  you  hear 
sending  into  Dorsetshire, 
there? 

HiU.  That  they  had  four  hundred  of  their 
friends  there,  that  they  were  sure  of,  and  seve- 
ral cases  of  pistols  were  sent  down  by  the  car- 
rier. 

CourU  Who  said  that? 

HiU.  I  know  not  what  particular  person, 
but  at  that  meeting,  and  in  that  company. 

Counsel.  Who  was  present  ? 

HUL  Gibbs  and  Stubbs. 

Counsel.  None  of  the  rest  ?  Was  Tonge  or 
Phillips  there  ? 

mi.  No,  Sir. 

Cqiinsel.  Did  yon  hear  of  any  other  coon- 
try,  either  in  Kent,  or  Worcestershire,  or  Der- 
by, or  Leicestershire  ? 

Hill.  Tonge  informed  us  of  the  faithfulness 
'of  Col.  Kendrick  in  Kent,  to  bring  bim  some 
Arms. 

Court.  If  tbe  prisoners  will  ask  him  any 
questions,  they  may. 

Sellers.  Friends  all  that  are  here  present,  I 
.  did  ever  abhor  such  an  action.  Ask  him  whe- 
ther he  did  hear  me  speak  those  words,  that  I 
should  say,  '  That  there  was  arms  delivered 
' '  out,  and  that  forty  went  away  lacking,  and  in 
'  one  pr  two  days  there  would  be  more :'  which 
words  I  never  did  speak  in  my  life,  or  any  soch- 
thing,  only  what  I  heard  from  Wapshot,  as 
Wapshot  declared  to  my  Lord  Mayor  he  toht 
me,  to  whom  I  appeal.  It  is  true,  meeting " 
with  that  Wapshot,  says  he.  '  We  hear  there 
will  be  a  rising,  and  there  are  some  Anna  de- 
livered out.'  Said  I,  '  I  would  advise  you- to* 
have  a  care  of  such  a  business. 

Sir  Orlando  Bridgmnn.  Iwoftldnot  inter- 
rupt you,  you  will  be  admitted  to  make  your* 
,  defence  afterwards ;  but  if  you  will,  ask  him 
<  any  question. 

,  Sellers.  My  lord,  I  shall  come  fc»  that: 
.  Wapshot  told  me  there  were  arms  delivered)  but 
-  further  told  me,  be  knew  net  of  rhe  certainty 
of  these  things ;  that  at  night  he  should'  ge  to* 
a  boose  where  he  should  know*  I  bid  hint 
;  have  a,  care.  Atnight,  as  I  was  passing  along, 
I  met  Biggs  at  Stubbs's  door;,  be  asked  me, 
What  news  at  London?  I  said,  I  was  told 
;  there  would  be  a  rising,  and  that  anna  were* 
delivered.  Is  there,  says  hel  Said  I,  I  do  not 
i  believe  it,,  but  I  shall  knew  certainly  tcMpor- 
;  row.  I  did  call  the  nest  morning,  and  asked, 
Is  the  story  true?  No,  says  be*  I  was  therty 
and  there  was  no  arms:  that  was  all  that' I 
know  of  the  business.  Friend,  did  I  teH-yeuv 
i any  such  thing? 

J    Counsel.    Tell  him,  end  epoe  what  occa- 
sion. 
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Hill.  Upon  occasion  of  Riggs's  asking  him 
for  SO  arms  for  ma,  (this  upon  the  Exchange) 
Sellers  took  him  a  little  aside,  arid  told  him, 
they  were  all  delivered  out,  that  40  went  away 
lackmg,,that  more  would  be  *  there  within  2  or 
3  days. ' 

Sellers.  That  which  I  said  to  Riggs,  was  the 
message  I  received  from  Wapsbot;but  that  I 
enquired,  and  there  was  no  arms  there;  so 
that  it  was  but  a  fallacy :  for  I  advised  him 
not  to  meddle  with  any  such  thing.  Mr. 
Hill  never  saw  my  face,  tHl  I  was  apprehended 
upon  tlie  Exchange  and  brought  before  sir 
Richard  Browne. 

Hill.  I  saw  him  upon  the  Exchange  with 
this  man,  (Riggs.) 

Counsel.  Did  he  say  that  any  arms  were 
delivered  before,  and  what  number. 

Hill.    About  5  or  600. 

Sellers.    He  never  heard  me  speak  a  word. 

Counsel.  How  long  before  be  was  appre- 
hended t 

Hill.  Never  but  that  time  with  R»ggs  upon 
the  Exchange,  about  9  days  before  his  appre- 
hension ;  and  he  confessed  upon  his  examina- 
tion, That  ho  did  see  me  with  Riggs. 

Court.  Have  you,  or  any  other  the  prison- 
ers, any  questions  more  ? 

Sellers.     I  have   more:    Whether  he  will 
positively  affirm  that  he  spake  with  me  upon 
'  the  Exchange  ? 

HUL  Nor  Sir,  you  answered  the  qoestion 
to  Riggs. 

Counsel.    Yon  beard  the  answer  ? 

HUL    Yes,  sir. 

Sellers.    May  be  at  the  second  hand. 

Counsel.  Did  you  hear  the  prisoner  an- 
swer it,  or  had  yon  it  at  the  second  hand? 

Hill.  I  heard  it  from  Sellers  himself  an- 
swering Riggs.     . 

Sellers.    Did  you  hear  me  ? 

HUL    Yes,  to  Mr.  Riggs. 

Sol.  Gen.    He  swears  it,  and  you  wonder 
at  it,  and  so  we  do  all. 
-   Sellers,    Who  was  there  then  ? 

Hill. '  It  was  upon  the  Exchange,  when  al- 
most full. 
*    Sellers.    What  day  of  the  month  ? 

Hill.    I  cannot  remember  the  day. 

Sellers.  I  do  declare  before  this  honourable 
bench,  gentlemen  of  the  Jury,  and  this  great 
auditory,  That  I  never  saw  this  man's  face  till 
I  was  apprehended.  That  which  I  told  Mr. 
Riggs,  was  what  I  heard  Wapshot  say.  I  never 
till  then  saw  this  man's  face,  nor  exchanged 
one  word  with  him ;  whereas  he  says,  he  heard 
me.  I  do  not  believe  Mr.  Riggs  saw  him  near 
me,  when  I  gave  him  the  answer. 

Hill.  Seeing  he  doth  invalidate  my  testi- 
mony, Mr.  Adjutant  Carent  took  him  upon 
the  Exchange,  I  shewed  him  the  person ;  aud 
therefore  certainly  I  must  see  him  before. 

Sellers.  It  was  not  he,  but  the  other  in  the 
white  cloaihs,  that  came  and  took  me,  that 
knew  me. 

Court.  Will  any  of  the  rest  ask  him  any 
question  ? 


Sellers.  Here  is  that  that  I  am  accused  of, 
That  I  delivered  arms,  which  is  altogether 
false:  my  Lord  Mayor  can  bear  witness,  Wap- 
shot confessed  he  told  me  such  a  thing.  I  did 
ever  ahlior  'any  such  tiling ;  I  was  always 
serviceable  to  his  majesty  upon  all  occasions, 
and  all  times :  my  neighbours  can  witness  my 
civil  conversation. 

Court.  Have  you  any  thing  more  to  ask 
him? 

Sellers.  I  would  fain  know  whether  the 
bench  and.  Jury  are  .satisfied  with  this  evi- 
dence. 

Court.  That  you  will  hear  anon:  What 
else  will  Joo  ask  him  ? 

Stubbs.  That  he  accuses  me,  yon  hare  all 
heard  :  I  do  in  the  presence  of  God,  and  ttm 
honourable  bench,  and  the  Jury,  deny  it;  for  ir 
is  very  false,  and  believe  none  will  verify  the 
same  upon  oath. . 

Court.    Have  you  any  question  ? 

Gibbs.  We  all  stand  in  the  presence  of 
God ;  and  I  am  very  conscientious  of  what  I 
say  and  do :  1  mustgive  account  of  all  things 
before  the  Lord.  This  gentleman,  Mr.  Hill, 
has  asserted  concerning  me,  That  I  should  de- 
liver divers  cases  of  pistols,  as  knowing  the  de- 
livery of  them :  if  Mr.  Hill,  who  stands  like- 
wise in  the  presence  of  God,  can  produce  any 
man  to  prove,  that  I  delivered  to  any  man  any 
pistols,  or  that  any  were  so  delivered  by  my 
order,  or  that  I  conveyed  or  sent  them  away 
into  the  country;  do  this  m  the  sight  of  the 
the  Lord  and  his  own  conscience,  I  expect  not 
mercy.  But  I  *f  ould  have  him  speak  no  more 
of  me,  but  what  he  knows,  of  me,  or  by  me; 
whether  he  knows  I  ever  received  any  pistols, 
or  delivered  any  at  any  time,  for  such  an  end 
as  he  is  pleased  to  speak:  which  my  soul 
abhors,  and  God  can  witness. 

Stubbs.  This  Mr.  Hill  was  the  man  that 
mentioned  this,  and  that  he  had  4  horses  aod 
arms  himself,  and  had  900L  in  order  to  it.  I 
was  never  any  plotter,  nor  contrived  any  thing, 
but  am  as  innocent  as  the  child  unborn ;  but 
being  by  an  accident  at  Tonge's  house,  strong- 
water-mmi :  Ask  the  other  witnesses,  whether 
he  speaks  truth. 

Sir  O.  Bridgman.  I  would  have  put  you  in 
a  right  way :  You  shall  be  all  heard  at  large, 
when  you  make  your  Defeuce.  But  will  yon 
ask  him  any  questions? 

Gibbs.  I  propounded  one ;  I  desire  an  an* 
swer :  *  Whether  I  received  or  delivered  any 
pistols  to  such  a  use  ? 

Hdl.  I  did  not  say  he  did :  but  at  that 
meeting  at  Black- Friars  it  was  discoursed 
among  them,  That  srver»l  arms  weie  sent  to 
Dorsetshire,  to  several  friends  the»e;  and  he 
was  there  then  :  I  believe  he  cannot  deny  it. 

Stubbs.  There  was  arms  spoken  of;  but 
that  man  (Mr.  Hill)  spoke  of  them,  and  upon 
this  consideration,  That  there  were  arms  de- 
livered to  every  hall,  ammunition  and  powder. 
Riggs  knows  lie  spoke  it  at  that  time. 

Hill.    Sir,  that  was  spoken  after  the  qoes- 
tion was  put,  What  was  toe  occasion  of  send- 
4, 
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iog  t|te  powder  and  ammunition  to  the  halls? 
These  arms  were  spoken  of  in  reference  to  the 
design.  I  do  acknowledge  I  told  them  I  had 
some  arms  myself;  and  said,  I  bad  200/.  for 
carryiag  it  on.  And  I  know  the  grounds  of  my 
speaking;  and  so  do  some  of  this  honourable 
bench. 

Stubbs.  Hill  advised,  That  they  fall  upon 
sir  Richard  Browne  as  an  enemy  to  all  honest 
nen. 

Gibbs.  This  Hill  says  that  I  should  say 
these  things ;  there  were  more  there,  and  had 
ears  as  well  as  be,  let  them  speak. 

Hill  There  was  Riggs,  Stubbs,  myself,  and 
I  know  not  the  other  names. 

Gtbbs.  This  Hill  and  Mr.  Riggs,  whose  face 
I  never  saw,  came  to  my  neighbour's  home, 
where  I  was  alone,  found  me  plotting  with  no 
oaa. 

HUl.  We  were  brought  into  his  company 
by  one  Beazley :  He  had  been  at  Tower  Hill, 
shoot  8  or  3  o'clock,  to  give  some  intelligence 
to  some  persons  there  about  the  design.  Riggs 
sad  I  took  a  coach,  and  went  after  him ;  and 
Stubbs  told  us  we  might  meet  him  at  a  baker's 
boose  near  the  Tower.  We  found  Beazley, 
and  he  said  be  could  not  signify  any  thing  to 
as,  but  would  carry  us  to  Black- Friars,  to  one 
Gibbs :  And  there  he  brought-**  to  this  very 
aiaa.  First  enquiring  at  a  house  for  him, 
Beazley  was  told  he  was  at  a  tavern  at 
Bridewell-Stairs:  We  went  there,  and  found 
kirn.  He  told  us  be  could  tell  us  little  himself, 
till  his  brother  came  ;  and  accordingly  he  pre- 
sently after  came.  That  was  the  occasion  that 
I  came  into  his  company. 

GtbU.  He  says  that  I  spoke  of  pistols  deli- 
vered, and  a  number;  bat  how  many  he 
knows  not :  ■  And  that  I  should  talk  of  the 
death  of  the  king,  which  is  as  false  as  God  is 
true.  Again,  I  knew  not  of  bis  coming,  never 
appointed  him,  never  was  privy  to  any  such 
pint ;  I  abhor  it  in  my  soul.  I  never  engaged 
in  any  socb  design    with  any  man  at  any 

Court.  Yon  do  yourself  much  wrong,  and 
take  away  that  time  which  you  may  happily 
spend  better. 

StuUs.  I  desire  to  know  of  Mr.  Hill,  who 
was  present  at  that  meeting,  that  I  should  say, 
Ike  king  should  have  such  quarter  as  Ludlow. 

HUl:  It  was  spoken  at  that  meeting  -at 
Black-Friars :  After  his  brother  and  the  other 
persons  were  gone,  it  was  there  spoken,  That 
the  coaacil  was  broke  op,  and  all  ready ;  All- 
hallows-Eve  the  time,  and  then  the  same 
eoarter  to  be  given  as  Ludlow  should  have,  if 
taken.  .  * 

Stubbs.  Yon  do  not  answer  the  question  : 
Who  was  there  besides  yourself  ? 

MM.  There  was  Riggs,  and  that  Gibbs 
mere. 

Stubbs.    You  hare  only  his  evidence. 

Teage,  Who  was  in  company  when  I  talked 
ef  300  men  at  Windsor? 

Hi&.  It  was  at  your  own  house ;  and  there 
•^Wt^8tobbf,EW,HUdandnvrseIf. 

▼ol.  Yi. 


Phillips.  Whether  did  he  ever  see  my  face 
at  any  meeting  ? 

Hill.  I  never  saw  you  before  that  time  in 
CornhUl. 

Phillips.  Upon  what  account  did  I  speak  to 
Riggs  then  ? 

Hill.  When  yon  came  off  the  Exchange,  you   ' 
told  him  you  could  not  stay,  your  captain  was 
coming.    Higgs  thanked  you  for  your  favour,  in 
sending  word  to  the  meeting  to  be  gone  to  a 
certain  quaker. 

Phillips,     J  never  sent  to  any  quaker  to. 
that  purpose.    I  did  not  see  this  man  upon  the 
Sabbath-day :  But  Higgs  came  down  to  me,  and 
.thought  I  had  sent  notice  to  Anchor-a{ley;  but 
I  did  not. 

Sellers.  He  affirmed  that  there  was  several 
meetings  of  forty,  and  then  of  six :  ask  Mr.  Hill 
whether  I  was  in  either  of  those  numbers  at 
any  time. 

Counsel.  He  did  not  charge  you  with  any 
such  thing,  of  being  in  that  number :  He  asks 
a  question  about  things  not  laid  to  his  charge. « 
Let  Mr.  Riggs  speak. 

Riggs.  About  S3  weeks  since  I  became 
acquainted  with  Mr.  Tonge,  upon  this  occa- 
sion :  Captain  Baker  did  say  that  he  was  a 
man  of  intelligence,  but  Mr.  Tonge  did. not 
care  for  him ;  and  told  me  that  I  might  be  ac- 
quainted with  him.  A  while  after  I  came  ac- 
quainted with  him  accidentally,  when  I  came  (o> 
his  house. 

Court.    Whose  house  ? 

Riggs,  Tonge's  house.  Mr.  Stubbs  was 
there.  He  said,  That  be  had  been  at  Wind- 
sor, spoken  with  the  gunner  and  serjeant :  and 
that  they  promised  it  should  be  ready  upon 
some  certain  notice  given.  That  night  he  had 
received  a  letter  of  some  business  concerning  a 
suit  of  law,  he  said ;  in  which  there  was  a  mys- 
tical meaning,  which  be  did  not  tell  me  of.  But 
this  he  said,  That  he  had  made  sure  of  Windsor, 
by  the  gunner  and  Serjeant's  promises.  This  is  . 
that  I  know  of  him. 

Counsel.    Is  this  all  of  Tonge  ? 

Riggs.  This  likewise  he  has  told  roe,  That 
he  had  sometimes  met  with  a  certain  company; 
he  did  not  say  thirty  or  forty,'  but  a  pretty 
many  there  was.  He  named  Mr.  Cole,  capt. 
Elton,  capt.  Leigh,  that  they  had  often  met, 
but  could,  not  weh|  agree.  But  at  last  Mr. 
Strange  did  meet  with  them,  give  them  one 
meeting ;  they  could  not  agree  neither.  They 
went  away  and  said  these  words,  to  the  best  of 
my  remembrance ;  Mr.  Strange  did  refuse  to 
join  with  them ;  but  when  God  did  bid  him 
go,  he  would  go,  whether  this  day,  or  next 
week,  or  next  year,  matters  not;  but  when 
God  bids  him  go,  he  would  go.  Mr.  Cole  was 
somewhat  troubled  to  bear  it :  Rut  says  Mr. 
Cole,  If  you  will  go,  give  me  but  notice,  if  I  can- 
not go  so  fast  as  you  ride,  I  will  hold  by  your 
horse-tail.  A  little  while  after  be  told  me, 
They  had  not  met  again  ^;  that  Mr.  Cole,  beA 
cause  they  oeuld  not  agree  about  this  business, 
was  gone  beyond  sea ;  but  before  he  was  gone, 
be  did  tali  me  of  toss*  considerations  that  wait 
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drawn,  as  he  judged,  about  a  government  by 
Mr.  Cole  ;  and  gave  me  in  a  Paper  some  cer- 
tain Propositions,  three  or  four  concerning  sea- 
men :  The  substance  was  this,  What  great  be- 
ntfits  they  had  by  a  Commonwealth. 

Court.    Who  gnve  you  them  ?  4 

Riggs.  Tonge :  but  it  came  from  Mr.  Cole, 
as  hesaid.  In  general,  they  were  to  declare 
against  the  misgovernment  of  Church  and 
State:  In  particular,  to  seamen;  what  great 
advantages  there  would  be  to  tbetn.  And 
three  or  four  things  propounded  in  order  to 
them  :  1.  That  no  seaman  should  pay  custom 
for  any  commodity  that  he  did  bring  under  the 
value  of  10/. ;  upwards  they  must.  And  like- 
wise there  should  be  care  taken  upon  our  own 
coasts,  and  beyond  sea,  that  where  any  of  our 
English  ships  should  be  cast  away,  there  should 
be  care  taken  out  of  the  customs  that  might 
keep  them,  in  their  travelling  homewards,  either 
from  begging  or  starving.  But  Mr.  Cole,  when 
they  met,  as  Tonge  said,  would  not  agree ;  and 
therefore  went  beyond  sea.  After  he  was  gone, 
within  a  week  or  a  fortnight  they  had  another 
meeting. 

Court.  They  :  Wliich  they  ?  Name  them. 
Riggs.  I  did  not  hear  him  name  many*  un- 
less Leigh  and  captain  Eltan :'  I  remember  no 
•  more.  And  there,  he  said,  they  had  under 
consideration  the  government  of  a  Common- 
wealth ;  and  so  to  declare  against  the  misgo- 
vernment of  the  Church  and  State :  and  that 
there  was  to  be  a  meeting  at  London-wall  in  a 
Httle  time  after ;  and  h6  was  there.  He  after- 
wards told  me  he  missed  that  meeting;  but 
had  intelligence  brought  him,  That  that  time 
that  he  missed,  thirty  or  forty,  I  know  not  the 
certain  number,  had  referred  it  to  six  men : 
They  called  it,  •  The  Council  of  Six ;'  but  the 
names  of  them  I  never  heard  from  him ;  and 
indeed,  lie  said  he  knew  them  not,  by  reason  of 
his  absence  from  that  meeting.  But  what  I 
gathered  from  him  was  this,  That  he  judged 
captain  Elton  was  one  of  them.. 

Counsel,  lie  told  you  there  was  a  Council  of 
Six? 

Riges.  Yes ;  that  he  heard  there  was,  but 
knew  them  not. 

Sol.  Gen*  To  make  things  short :  Were  you 
ever  at  any  meeting  where  there  was  a  discourse 
touching  surprizing  the  king,  altering  the  go- 
vernment? And  who  was  there,  upon  your 
oath  ?  ' 

Riggs.    That  Friday  immediately  before  we 
were  taken,  I  think  October  24,  there  was  some 
discourse  in  general  concerning  Whitehall ; ' 
what  might  be  done  as  to  the  procuring  of  that, 
and  likewise  concerning  the  Tower. 

Counsel.    Who  was  present  that  Friday  ? 

Riggs .  Myself,  Hill,  Tonge,  Stubby  Ward, 
Hind,  and  John  Baker :  /and  theu  to  the  best 
of  .my  knowledge,  there  was  this  discourse  in 
general.  Concerning  the  taking  of  the  Tower 
there  was  some  propositions  on  ail  hands con- 
cerniug  the  taking  of  that.  Mr.  Hind,  he 
only  mentioned,  but  did  not  say  he  would 
undertake  n,  the  righting  of  gunners  accounts. 
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Mr.  Tonge,  he  said  that,  the  way  that  he 
thought  convenient  might  be  this ;  When  sir 
John  Robinson,  now  lord  mayor,  did,  late  in 
the  evening  go  into  the  Tower,  there  should 
be  a.party  following  his  coach  in,  and  so  might 
do  it.  And  John  Baker  at  that  present  instant 
of  time  did  say,  That  it  was  necessary  the 
king  should  be  surprized.  And  likewise  said 
then,  that  there  should  be  no  quarter ;  he 
would  give  nor  take  none. 
Counsel.  Who  was  present? 
Riggs.  Mr.  Hill,  myself,  Bradley,  Hind, 
Captain  Brown,  and  Baker,  and  another  Hill] 
the  drawer,  I  think. 

Counsel.  Was  not  Tonge  and  Stubbs  there 
then  at  that  time  ? 

Riggs.  Yes;  they  were  there.  ' 
Sol.  Gen.  I  ask  you  this;  I  do  not  desire 
large  stories,  but  firm  and  close  answers :  were 
you  present  at  any  meeting  when  the  securing 
the  king,  Tower  or  Whitehall  was  discoursed 
of,  or  no  ? 

Riggs.  Sir,  that  Friday,  October  24,  im- 
mediately before  we  were  taken,  there  was  this 
discourse :  Tonge  did  propound  such  a  way 
for  surprizing  the  Tower,  by  following  sir  John 
Robinson's  coach  in  at  night;  and  Baker  did 
say,  That  it  was  necessary  to  undertake  the 
securing  of  the  king's  person,  and  assaulting  • 
Whitehall ;  and  that  if  there  were  500  horse 
and  foot,  they  would  undertake  it,  by  going 
into  the  privy-garden,  and  back-stairs.        . 

Counsel.  Were  you  present  when  Stubbs 
did  advise  the  assaulting  of  Whitehall  by  the 
privy-garden  ? 

Riggs.    No :   but  Baker  did  say  he  would 
undertake  it. 
Com nsel.    W ho  was  present  ? 
Riggs.    Mr.    Hill,    Bradley,   Stubbs.  and 
Hind,  was  there:  but  that  Stubbs  undertook 
it,  I  cannot  say ;  but  he  was  there. 

Sol.  Gen.  Did  Tonge  ever  tell  you  any, 
thing  of  Phillips,  or  that  he  had  hopes  of  the 
word  ? 

Riggs.  I  came  acquainted  with  Phillips 
presently  after  I  was  acquainted  with  Mr. 
Tonge.  Phillips  once  met  me,  and  I'  carried 
him  to  Tonge's ;  and  then  Phillips  freely  said, 
that  there  was  300  arms  at  the  artillery-garden; 
he  being  one  of  the  artillery,  knew  where  they 
lay,  and  could  tell  them  how  they  might  come 
by  those  arms.  And  that  for  the  word,  it  was 
necessary  to  be  got.  And  if  in  case  that  it  so 
fell  out  that  the  white  regiment  was  then  out 
or  he  then  in  office,  he  would  endeavour  to 
procure  it.  But  afterward,  meeting  him 
several  times,  be  declared  he  would  not 
meddle,  any  more  with  it, 

Sol.  Gen.  Were  you  upon  the  exchange 
with  Sellers  when  there  was  a  discourse  about 
delivering  out  of  arms  ?  and  what  did  Sellers 
say? 

Riggs.  Mr.  Hill  saying  that  he  had  200/.  to 
buy  horses,  and  that  he  had  four  already,  and 
wanted  swords,  and  bad  friends  in  town  wanted 
arms,  asked  me  if  I  knew  if  any  were  given 
out.    I  told  him!  that  one  Mr.  Sellers  toM  ma 
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that  be  had  heard  some  arms  were  given,  and 
to  be  given  out  that  day.  Upon  the  exchange, 
Mr.  Hill  and  Bradley  and  I  being  together, 
Mr.  Hill  said,  ay,  there  is  the  person  that  told 
me  of  the  arms  :  I  will  go  and  ask  him  if  there 
beany  such  thing.  Whether  Mr.  Hill  heard 
the  discourse,  I  cannot  tell;  but  he  said,*says 
he,  I  have  enquired;  and  some  arms  are  deli- 
vered, and  forty  went  without ;  but  within 
two  or  three  days  there  would  be  more. 

Sol.  Gen.  Did  Hill  see  Sellers  upon  .the 
Exchange  at  that  time  f 

Riggs.  Yes ;  hut  whether  he  heard  him,  I 
cannot  tell. 

C.  Justice.  What  induces  you  to  believe  he 
did  see  him  ? 

Riggs.    We  were  close  together. 

C.  Justice.     What  about  Nathaniel  Gibbs  ? 

Riggs.  For  Gibbs,  I  brought  Mr.  Hill  ac- 
quainted with  Mr.  Stubbs ;  and  he  said  he 
knew  one  at  Fleet-Bridge,  that  sells  plumbs 
aod  such  tilings,  and  if  we  wou]d  go  along 
with  him,  he  would  tell  us  news.  Hill,  Stubbs 
and  I,  that  day  I  was  taken,  went  to  Beazley ; 
Stubbs  asked  him,  what  news  ?  Says  he,  I 
heard  the  business  goes  on  ;  but  if  you  wiN  go 
to  one  Gibbs,  meaning  him  that  is  fled,  he  has 
intelligence.  So  we  went  to  an  alehouse  near 
him,  but  he  was  not  at  home ;  and  we  were 
told  if  we  would  go  to  Bridewell,  they  said 
they  would  send  for  his  brother,  meaning  him 
at  thenar;  and  so  should  have  an  account. 
Gibbs,  at  the  bar,  being  with  us,  he  told  us  he 
knew  little  himself;  but  when  his  brother 
came  we.  should  hear.  Three  quarters  of  an 
hour  after  came  Gibbs  that  is  gone,  Thomas, 
and  another  man  ;  I  knew  him  not ;  and 
Gibbs  called  his  brother.  Beazley,  Stubbs, 
and  Hill,  and  I,  sat  still.  When  this  Gibbs 
came,  be  said  his  brother  knew  little,  hoped 
we  were  honest  meu.  The  news  was  this, 
that  he  .heard  that  Ludlow  was  in  town ;  and 
that  now  tlie  Council  was  broken  up. 

Court.    What  Council  ? 

Riggs.  The  Council  of  Six  was  broken  up ; 
and  that  they  had  sent  messengers  -into  the 
country  to  give  notice  and  to  make  their  inter- 
eats  good  abroad.  This  is  that  he  said  there 
or  as  much  as  I  remember. 

Sol.  Gen.  Now  I  will  ask  you  in  general, 
did  you  ever  hear  of  any  discourse  at  any  time 
of  these  meetings  touching  a  risiug  Jby  the 
papists  and  a  massacre  of  the  protestants  ? 

%J.  Being  upon  the  Exchange,  Hill, 
Bradley,  and  I,  there  was  a  lieutenant  came 
to  me,  and  asked  me  whether  I  heard  of  the 
massacre  to  be  ?  1  said,  No.  Says  be,  I  can 
let  voo  see  a  copy  of  a  letter  to  that  purpose ; 
and  gave  it  me.  HU1 -going  to  the  ship,  I.  told 
hint  of  this,  and  he  was  desirous  of  having  a 
copy.  And  this  was  the  copy -that  was  this  day 
read  in  court. 

Att.  Gem.  What  did  you  hear  concerning 
theserprizugof  the  king  at  Cam  her  well,  when 

he  came  from  his  mother  ?    And  what  did 

Phillips  say? 
£<ff«.    Phillips,  Tonge,  Stubbs,  and  my- 
% 


self,  being  together,  they  were  discoursing 
ceroing  the  king's  going  abroad :  and  at 
Phillips  said  the  king  was  to  come  from  Hamp< 


_  con* 
at  that 


ton-Courr,  to  see  the  queen  mother  at  Green- 
wich, and  hintefj  (hat  he  might  be  surprised. 
Tonge  said  it  need  not;  there  might  be  such 
an  opportunity  twice  every  week. 

Court.  Prisoners,  will  you  nbk  the  witnesses' 
any  question  ? 

Phillips.  Did  you  not  meet  me  on  a  Sab- 
bath-day ?  You  may  remember  I  met  you  jn 
Cheapsidc;  we  walked  to  Birchin-lane  cnd% 
You  asked  me  of  a  rising  that  should  be :  I 
said,  what  rising?  Says  Jo u,  to  surprise  the 
king  coming  from  Hampton-Court  to  Green- 
wich. And  I  came  and  spoke  it  openly  in  my 
family,  as  news  that  I  heard.  This  gentleman 
had  me  to  Tonge's  house  ;  and  there  grew  the 
discourse.  Riggs  told  me  Tonge  could  tell 
fur  die  r :  and  Riggs  told  me,  That  the  reason, 
why  the  time  for  it  was  not  appointed,  was  be- 
cause the  Fifth-Monarchy-Men  and  Anabap- 
tists were  not  agreed.  Rtggs,  did  not  I  dis- 
claim this  business,  and  declared  I  would  have 
nothing  to  do  with  it  ? 

Riggs.  This  is  certain,  That  afterwards  he 
did  say  he  would  not  have  any  thing  to  do  with 
it ;  and  I  did  not  see  him  a  great  while  after 
that.  Concerning  Baker's  surprising  the  king, 
it  is  true,  he  did  say  before  Hill,  and  j,  and 
Bradley,  that  the  king  was  a  hunting,  and 
came  through  the  city  ;  and  said,  He  would 
have  been  one  of  the  fifty  would  have  sur- 
prised him,  and  pulled  him  out  of  the  coach.  - 

Court.     Who  said  that? 

Riggt.    Baker. 

Court.    Who  present? 

Riggt.  Bradley,  Mr.  Hill,  and  the  other 
Hill,  Brown,  and  others. 

Sol.  Gen.  Do  yon  remember  no  discourse 
concerning  the  coming  in  at  the  Privy-Garden  ? 

Riggs.  I  have  under  my  hand  to  the  Grand 
Jury  declared,  That  Baker  said  he  knew  the 
way  to  the  backstairs  through  the  privy- 
garden  better  than  any.  And  Bradley  did 
once,  and  bat  once,  say,  That  he  knew  it  as 
well  as  any,  and  wouk(  undertake  to  do  tha 
same,  in -the  presence  of 'Stubbs,  Tonge,  Hill, 
and  the  rest  or  them  that  were  there  that  Friday 
night. 

Court.    Who  were  the  rest  ? 

Riggs.  HUI,  myself,  Ward,  Stubbs,  Hind, 
and  John  Baker  at  Tonge's  houge. 

Sir  John  Maynard.  We  do  conceive  that 
these  two  witnesses  have  given  evidence  against 
all  of  them ;  if  any  thing  stick  with  the  Jury, 
let  them  speak. 

Counsel.  Here,  Bradley.  This  witness, 
that  we  call,  he  was  no  conspirator ;  but  when 
there  was  notice  of  the  design,  he  was  em- 
ployed to  nod  it  out,  and  to  give  us  an  account 
ofit.  . 

Sol.  Gen.  Mr.  Bradley,  were  you  present 
at  any  debate  ? 

Gibbs.  Whether  did  Riggs  Hear  me  say. 
That  Ludlow  was  in  town  ;  or  that  the  conned 
wsj  took*  up,  and  the  businetf  went  forward? 
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Riggs.  This  I  said,  that  Ilill,  Stubbs,  and 
Beazeley,  were  present ;  and  he  said  he  knew 
nothing  himself  but  from  his  brother :  This  was 
the  news,  that  he  heard  that  Ludlow  was 
in  town,  council  broke  up,  and  that  there  was 
sent  out  messengers  to  give  notice  to  prepare 
for  the  business;  that  it  would  be  on  Alhallows- 
eve,  or  the  latter  end  of  the  week,  being  Satur- 
day the  next  day. 

Gibbs.  I  never  spake  these  words ;  and  do 
desire  that  the  honourable  bench  will  enquire 
of  the  persons  then  present,  whether  they  will 
avouch  the  same ;  whether  I  said  it  from  my 
brother ;  These  words  I  did  not  speak ;  and 
others  being  present  had  ears  as  well  as  he. 

Tonge.  Mr.  Riggs  told  me  Ludlow  was 
in  town ;  and  told  me  he  would  enquire  after 
him. 

Riggs.    I  confess  1  did  so. 

Tonge.  And  that  he  was  like  to  be  taken 
in  Cheapside.  He  was  continually  at  my 
shop,  and  would  not  let  me  alone,  prompting 
and  inducing  me  to  these  things. 

Counsel.  Mr.  Bradley,  were  you  at  any 
meeting  touching  discourse  of  surprizing  Whiter 
halj? 

Bradley.  I  was  one  Friday  night,  at  Tonge's 
house,  a  strong-water  man  on  Tower-ditch, 
where  there  was  these  two  gentlemen  with  me 
(pointing  to  Mr.  Hill,  and  Mr.  Riggs)  and  there 
was  Mr.  Stubbs,  and  John  Baker  and  another 
gentleman,  one  Ward  ;  and  we  had  some  dis- 
course about  surprizing  of  Whitehall,  which 
way  it  might  be  done.  Some  said  that  a  party 
might  go  through  the  guard,  and  so  surprize 
general  Monk's  guard;  others  said  they  might 
comedown  by  C  ha  ring-Cross. ;  but  Tonge  said, 
there  was  no  coming  down  by  Charing-Cross, 
because  there  was  two  great  guns  planted  at 
the  bottom,  and  commanded  all  that  way: 
but  said,  the  only  way  he  conceived,  was  to 
bring  a  party  through  King's-street,  and  if  it 
were  possible,  to  get  into  the  Privy-garden,  and 
so  into  the  lodgings  that  way.  This  is  all  that 
I  remember. 

Serj.  Keeling.  Do  you  know  any  thing 
about  the  ship  at  the  East-India  house  r 

Bradley.  I  went  to  this  ship  sometimes ; 
and  with  Riggs  Hill,  Brown,  Hind,' and  one 
Hill  a  cloth-drawer ;  we  had  divers  dis- 
courses concerning  the  design,  and  the  news  on 
foot. 

Court.     What  design  ?    Express  it. 

Bradley,,  To  alter  the  government;  the 
surprizing  the  king;  the  duke,  and  the  general, 
and  as  many  more  of  the  council  as  they  could 
Jay  hands  on. 

Counsel.  What  about  the  Guards,  surpri- 
zing Whitehall  ? 

Bradley.  At  another  meeting  thty  dis- 
coursed about  the  bringing  down  forces  to 
Whitehall. 

Counsel.  Who  were  present  then  t  Which 
of  the  prisoners  at  the  bar? 

Bradley.    None,  unless  Hind  be  there. 

Counsel*   At  what  other  meetings  were  yon  ? 

Bradley.    I  was  never  at  any  other*  bat 


twice  at  Tonge's  house.  The  Friday  night  we 
had  a  discourse  about  taking  Whitehall.  And 
the  day  before  we  were  taken,  I  met  this  Mr. 
Riggs  upon  the  Exchange.  He  asked  me  to  go 
home,  and  diue  with  him  ;  and  we  intended  to 
go  and  see  a  ship.  His  dinner  not  being  ready, 
we  went  over  to  Tonge's  shop,  and  bad  a 
quartern  of  strong  waters ;  and  I  took  a  nine 
of  tobacco.  Riggs  went  away,  and  said  be 
would  not  stay :  Hind  staid  with  me  the  whilst. 
After  we  ljad  taken  a  pipe  of  tobacco,  he  came 
again,  and  said  he  heard  the  business  was  near 
at  hand,  and  that  there  would  be  speedy  action. 
Hill  was  at  the  shop.  And  after  dinner,  Riggs 
and  I,  Mr.  Hill  and  Hind,  went  all  out  together 
to  Stubbs's  house.  Riggs  and  Hill  went  in  ; 
Hind  and  I  staid.  Standing  there  a  little,  said 
I  to  Hind,  What  mean  these  gentlemen  to  stay 
so  long  ?    Riggs  said  he  staid  for  a  friend  ;  but 

I  will  go  and  meet  him.  Said  I,  Will  yon  not 
go  on  board  a  ship  with  master  Hiod  and  I  ? 
Says  Riggs,  No,  I  will  go  to  meet  my  friend  : 
Do  yob  go  on  board  the  ship,  and  come  to  my 
house  ;  if  I  am  not  there,  pray  stay  a  little* 
We  asked  Mr.  Hill  if  be  would  so  with  us  ; 
hut  he  went  with  Riggs :  And  they  told  me 
coming  back,  That  Gibbs  had  informed  them 
the  design  was  readv,  council  broke  ap,  and 
messengers  sent  to  give  notice ;  and  Ludlow  ia 
town,  and  to  be  general. 

Court.    Who  told  yon  this*  ? 

Bradley.  Riggs  did,  when  he  returned  iron 
Bridewell. 

TyUr  sworn. 

Sol.  Gen.    Mr.  Tyler,  do  you  know  Tonge  t 

Tyler.    I  know  him  very  well. 

Sol.  Gen.  Have  you  ever  been  in  his  com- 
pany, and  spake  of  any  design  about  securing 
the  king  ? 

Tyler.    Often. 

Counsel.    Tell  what  you  have  heard. 

Tyler.  I  have  met  Mr.  Tonge  and  others  in 
three  or  four  several  places ;  at  the  Wheat- 
Sheaf  at  Lion's  once,  if  not  twice ;  at  the 
Half-Moon,  widow  Jordan's,  within  Bishops- 
gate,  twice  at  the  least;  Near  Duke's  Place, 
at  the  Shears,  I  have  heard  several  things,  aad 
have  noted  it  down,  to  be  sore  to  deliver  the 
truth.  I  have  heard  them  speak  about  Whke- 
hall,<and  securing  of  it,  and  of  the  two  guns 
there.  Elton  and  he  said,  That  they  might 
come  with  a  party  backwards,  breaking  through 
a  barber's  shop  in  King's  Street,  and  dismount 
the  two  guns.  But  as  touching  the  king,  the 
duke,  and  the  aoble  duke  of  Albemarle,  they 
proposed  what  excellent  service  it  would  be  to 
secure  these  persons :  He  said  it  was  not  a 
thing  that  would  admit  of  much  debase,  in* 
a3m u oh  as  he  had  a  friend  a  courtier,  (I  know 
not  his  title)  that  would  give  him  notice  of  any 
time  when  the  king  was  gone  a  hunting,  or  us 
progress ;  and  that  it  was  easy  to  take  it,  Tonge 
said  he  served  the  Tower  Bottlers,  and  was  ac- 
quainted there ;  and  said,  There  was  no  way 
to  surprize  that  but  this,  either  about  10  or 

II  o'clock,  I  will  undertake  we  may  do  it  with 
40  persona  tins,  says  he;  Some  to  go  in  drop* 
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ping,  one  by  one,  or  two  together,  and  others  to 
be  at  ser eral  ale-houses  near,  to  be  ready ;  and 
tfaej  within  setting  on  the  guard  by  a  .private 
ago,  we  sboald  secure  those  without;  and  the 
ttklien  being  of  the  old  army,  will  readily 
comply.  And  said,  There  was  a  person  that 
lired  oigh  him,  wears  ropes  about  him,  is  a 
porter  wbea  off  the  guard,  and  believes  he 
can  command  the  whole  company,  and  would 
undertake  it.  For  Windsor-Castle,  there  was 
mold  gunner  that  he  kept  correspondence 
withal ;  and  be  served  the  suttlers  of  that 
castle  also  with  tobacco,  I  think  he  named 
Jtrong-irater ;  and  that  the  soldiers  were  many 
of  then  his  acquaintance ;  and  that  be  Ijad  re- 
cared  letters  from  this  gunner  under  some 
ttrtage  title.  And  said  it  was  easy  ;  and  knew 
that  at  any  time,  when  the  word  was  given,  let 
htm  go,  or  send  by  such  a  token,  and  .that  place 
were  oar  own. 

Court.    Who  said  this  ? 

Tyler.  Mr.  Tonge.  As  to  the  other  person, 
Phillips,  I  can  only  say  this  of  him  :  There  is 
one  lieutenant  Chapman,  so  formerly,  now  a 
prisoner  in  the  Tower.  This  lieutenant  was  a 
carrier  of  Norwich.  I  went  to  hrs  inn,  the 
George  in  Lombard  street,  and  asked  for  him  r 
I  mn  told  be  was  at  capt.  Foster's  house,  in 
Lesdenhall  street,  and  there  I  might  find  him. 
I  went  to  capt.  Foster's ;  and  captain  Foster 
told  me  he  was  at  supper  there  with  his  master. 
I  went  up :  There  was  this  lieutenant  Chapman 
sod  Phillips,  which  was  the  first  time  I  laid  inv 
eyes  on  Phillips.  My  business  was  to  speak 
with  Mr.  Chapman  the  carrier;  but  I  perceiv- 
ed by  some  discourse  of  Mr.  Phillips,  there 
wss  something  driving  on  :  But  I  must  say  that 
capt.  Foster  walked  about  the  room  as  if  he 
mioded  not  the  discourse.  There  was  Chap- 
nan,  Phillips,  Elton,  and  a  man  looking  a- 
squint ;  I  heard  Phillips  call  him  muster-master, 
bit  I  know  not  the  man.  I  heard  them  dis- 
course very  promiscuously  about  ships,  and  some- 
thing wildly.  I  tarried  while  I  spent  two-pence, 
tad  came  away  with  Mr.  Chapman,  and  asked 
him,  what  that  young  blade  was  dial  talked  so 
promiscuously  ?  Chapman  told  me  he  was  a 
MYJeaot,  belonging  to  the  trained-bonds.  Tell 
rue  his  name  r  Uis  name  is  Phillips.  Do  you 
know  his  trade  or  dwelling  ?  He  is  a  gilder,  I 
took.  Then  this  is  the  same  person  I  have 
heard  of  at  a  coffee  house ;  which  was  thus : 
A  perfumer  in  Southwark,  he  heard  of  great 
moors  about  a  new  Commonwealth;  and 
presnng  this  perfumer  how  he  came  to  be  thus 
uribnned,  says  he,  There  is  one  Phillips  that 
lives  in  Abchorcb-lane  ;  this  man  knows  of  it : 
for,  lays  he,  he  hath  said  himself,  that  he  has 
gpaerrom  Committee  to  Committee,  where 
oficers  met  about  these  things ;  and  he  named 
captain  Foster  for  one  that  was  engaged  in  the 
taineis.  Said  I,  This  is  strange  !  1  hastened 
Wk  again  iu  the  morning  to  captain  Foster's  : 
Sff.taid  I,  do  yon  know  that  Philips  that  was 
Mrebstnight?  Yes,  says  he.  What  is  he,  said  I? 
He  answered,  A  serjeant.  The  thing  is  this, 
**  ft**  does  talk  abroad,  Thai  there  is* 


meeting  of  the  old  officers,  and  that  you  are 
engaged.  At  which  captain  foster  seemed  to 
be  troubled  that  be  should  be  aspersed,  an- 
swered, I  know  nothing,  no  not  one  Word  of 
this  :  I  do  declare  an  abhorrence  thereto,  or  of 
any  action  against  his  majesty  ;  and  thereupon 
presently  went  to  Phillips,  and  charged  him 
with  this  report :  and  soon  after  this  perfumer 
comes  to  my  house  and  desired  me  to  go  over 
to  the  Cross  Keys,  where  Phillips  was.  When  I 
came  there,  says  Phillips,  Sir,  I  saw  you  the 
last  night,  when  we  were  talking  of  ships,  I 
hope  you  do  not  mind  the  report  about  capt. 
Foster,  for  I  am  troubled  such  a  thing  is  men* 
tioned :  for  my  part,  1  know  not  that  I  said 
so  ;  I  am  sure  1  knew  no  such  thing.  This  was 
all  as  to  Phillips  ;  but  for  Tooge,  I  must  needs 
say,  in  all  the  meetings  where  I  was,  the  se>  ' 
vera!  places  that  I  formerly  named,  and  the 
Whalebone  behind  the  Exchange,  he  still  die- 
coursed  of  this  business* 

CounuL  What  was  done  there  concerning 
chusiog  the  Council  of  Six  ? 

Tyler.  He  was  spoke  to,  to  be  at  the  Shears, 
but  he  sent  a  note  sealed  and  directed,  in  which 
was  inclosed  either  9  or  11  of  the  Rump-Par- 
liament names  of  persons :  And  says  be,  for 
my  part,  I  cannot  come  this  day,  because  the 
Hamlets  are  to  go  out  into  the  field ;  (it  was 
when  sir  John  Robinson  marched  with  his  regi- 
ment) that  I  may  avoid  suspicion,  I  must  go 
with  him.  '  • 

Ceunul.  What  were  those  names  ? 

Tyler.  I  cannot  tell ;  but  they  were  9  or 
11  of  those  in  the  Tower :  And  he  promised  he 
would  get  a  note  of  those  mens  names  in  the 
Tower;  for  he  was  confident  of  it,  that  they 
would  sit  as  members,  and  do  good  service  upon 
the  account  of  a  Commonwealth:  and  said, 
there  were  some  that  had  a  correspondence 
with  them  in  the  Tower. 

Counsel.  What  correspondence  had  they  in 
the  country  ? 

Tyler.  Tonge  told  me  at  the  Wheat-shear^ 
That,  if  a  rising  should  be,  it  were  necessary 
that  the  old  commanders  up  and  down  the 
country  should  head  them:  And  therefore, 
says,  he,  what  forces  can  be  raised,  should  go 
under  that  conduct,  or  to  that  effect.  He  and 
Elkin  did  propose  several  colonels,  I  think  most 
that  nre  now  living,  both"  in  England  and  be* 
yond  the  seas. 

Qmn$eL  Can  you  tell  any  thing  of  the  ru> 
moure  abroad,  expecting  this  design  f 

Tyler.  Tonge  told  me  tbis>  That  there  was) 
one  that  they  called  the  lord  Lockhart;  he  said 
he  was  governor  of  Dunkirk ;  That  he  had  30 
or  40  servants  about  him ;  That  these  persons 
expected  a  rising ;  and  that  they  and  himself 
would  engage.  We  heard  that  col.  Rossiter, 
not  particularly  from  Tonge,  bot  there  in  com- 
pany, was  expected  to  be  at  Sturbridge+Fair, 
to  bead  1,500  horse,  to  be  at  London.  Arstf 
he  asked  me  this  question  at  Ins  house,  Whe- 
ther I  was  acquainted  with  captain  Leigh,  m 
man  with  one  arm,  a  stout  honest  fellow,  ao4 
an  active  fallow,  of  hit  acquaintance* ' 
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Counsel.  Speak  your  knowledge  both  of  per- 
sons and  things. 

Tyler.  There  was  one  Mr.  Cole  of  South- 
ampton, Sweetnam,  Gibbs  a  hat-maker,  not  he 
at  tbe  bar,  Tonge,  Thomas  Elton,  Elkin,  Pryor, 
and  one  Cox  a  gardener,  and  Ward  now  a  pri- 
soner in  the  Tower,  and  ooe  Ward  a  South- 
wark  man,  and  Dyer  a  young  scholar ;  there 
was  one  Rose  of  Chesterfield,  and  the  perfumer 
I  spoke  of,  I  know  not  his  name,  he  lives  in 
Southwark ;  and  there  was  a  Quaker,  I  know 
not  his  name  \  the  great  business  was  to  unite 
all  interests.  Elkin  said,  There  were  several 
meetings  in  St.  Martins,  and  other  places. 

Tdnge.  If  there '  be  any  one  of  the  six  in 
London,  I  believe  this  Mr.  Tyler  is  one. 

Tyler.  To  clear  that  I  am  none  of  them,  I 
will  name  those  whom  I  said  were  the  six; 
Thomas  of  Shoe-Lane  the  coppersmith,  one 
Elton  in  Whitcchape),  one  Raddon,  captain 
Spurway  of  Tiverton/  a  West-country  gentle- 
man, Dr.  Ward  in  Southwark,  and  Jones  a 
minister. 

.  Sol.  Gen.   Did  Tonge  tell  you  that  the  time 
was  appointed  when  the  rising  should  he? 
.    Tyler.  I  know  nothing  of  that. 

Serj.  Maynard.  What  about  Leicester? 

Biggs.  Hill  said,  he  dwelt  there,  and  came 
from  some  that  dwelt  there,  and  others  in 
Gloucestershire;  but  there  was  another  person 
with  Stubbs  and  Tonge,  and  said,  There  was  a 
report  in  the  country,  That  there  would  be  some ' 
rising ;  and  he  came  to  town  to  bring  his  child 
-  to  put  him  apprentice  with  his  brother,  and 
would  go  down  again,  and  carry  the  certainty 
of  the  news :  He  was  one  of  Lambert's  sol- 
diers.       ' 

Phillips.  Mr.  Tyler,  did  not  you  come  in 
with  the  carrier  of  Norwich  to  capt.  Foster's? 

Tyler.  No,  I  did  not. 

Phillips.  I  am  sore  I  came  accidentally  to 
captain  Foster's,  and  going  I  saw  you  there. 

Gibbs.  Did  I  tell  you,  Mr.  Ripgs,  that  my 
brother  said  Ludlow  was  in  town,  and  there 
would  be  a  rising  shortly  ? 

Riggi.  Mr.  Hill,  Beazley,  Stubbs,  and  land 
you  were  together;  Mr.  Thomas  and  your 
brother  came  in  :  your  brother,  Beazley, Stubbs 
and  Thomas  were  private  in  discourse. '~  When 
you  came  again  to  us,  we  asked  you  what 
news?  You  said,  Before  we  came  you  knew 
not  much,  but  your  brother  could  tell;  but 
then  you  said,  Ludlow  was  in  town,  the  Coun- 
cil was  broke  up,  and  that  messengers  were 
sent  to  give  notice  to  the  country. 

Gibbs.    I  deny  that  I  or  my  brother  said  so. 

Serj.  Maynard.  Know  you  any  thing  of  sur- 
prizing the  king's  Council,  or  Whitehall,  or  any 
thing  of  that,  or  altering* the  government  ? 

Tyler.  As  for  altering  the  Government,  that 
must  needs  be  designed;  for  Tonge  said,  It  was 
debated,  and  thought  convenient,  as  being  the 
desire  of  several  in  the  country,  that  the  old 
parliament  should  be  chosen  again :  That  was 
to  say,  1.  That  so  many  of  them  that  had  ap- 
proved themselves  faithful- from  first  to  last,  to 
a  Commonwealth's  interest,  especially  in  tbe 


times  of  declension.    2.  That  none  should  hare 
power  to  elect,  or  be  elected,  but  such  also  as 
have,  approved  themselves  faithful,  as    afore- 
said.   3.  This  House  was  to  be  filled  op  within 
a  month.  '  4.  That  it  should  continue  one  year, 
and  no  more.    5.  Thar  they  sliould   not  have 
power  in  things  of  an  ecclesiastical  nature,  to 
impose  any  thing  upon  the  consciences  of  the 
people.    6.  That  it   should  be    high-treason 
amongst  them  to  assert  tbe  interest  of  a  king, 
House  of  Lords,  or  single  person.     7.  That 
they  should  not  appoint  any  salary-officers.     8. 
That  while  they  keep  to  this,  it  should  be  high- 
treason  to.  disturb  them.    As  touching  arms, 
and  things  of  that  nature,  tbe  truth  is,  the  bu- 
siness which  was  very  much  urged  is  this :  That 
there  should  be  an  uniting  of  all  interests  toge- 
ther, Quaker,  Fifth-Monarchy-Men,  Anabap- 
tist, Independent,  Presbyterian,  and  Leveller; 
to  which  purpose  every  one  was  obliged  at  the 
meeting  to  see  what  interest  they  could  make 
among  the  presbyters,  because  they   looked 
upon  them  as  persons  that  had  most  money 
and  strength.    1  think  there  was  no  presby- 
terian  spoken  of,  except  one,  who  is  lately  se- 
cured in  the  Tower :  He  said,  that  if  so  be  that 
colonel  Bean.es  was  at  liberty,  he  could  engage 
him .    There  was  one  man  ths  t  was  there,  which 
was  one  Prior,  I  suppose  Tonge  knew  him ;  he 
said,  He  had  very  much  acquaintance  with  the 
presbyters,  knew  many  in   the  country;  and 
that*  there  tbey  did  not  meet  with  any  difficul- 
ties, as  here;    for  all  interests,  Quakers  and 
Presbyterians,  and  the  rest,  are  all  agreed. 

Sol.  Gen,  Very  well,  you  see  Tonge  was  at 
all  these  meetings  at  the  Wheat-Sheaf  and 
Shears;  and  there  were  the  colonels  proposed. 
Did  you  hear  of  any  orders  given  out,  in  any 
of  these  consultations,  to  make  the  rising  in 
the  country  at  the  iame  time  as  in  London? 

Tyler.  Mr.  Gibhs's  brother  told  us,  That 
he  kept  a  correspondence  in  ths  country  ;  that 
in  Essex  be  knew  there  were  divers  horse  ready 
there:  and  I  myself  spoke  with  one  who  w 
lately  secured,  who  said,  There  were  divers 
horse  ready  thereabouts.  I  remember  there 
were  several  at  the  Half-Moon  at  Bishopsgnte, 
one  South  a  Northamptonshire  man,  and  one 
Elose  of  Chesterfield,  and  Tonge ;  and  we  heard, 
that  at  Mansfield  and  Nottingham  there  was 
a  rising  intended;  and  it  was  assured,  that  the 
country  was  very  ripe  and  forward  for  action. 
We  were  informed  that  there  were  200  horse 
at  Bristol ;  one  person  not  yet  secured,  did  af- 
firm to  us,  That  one  colonel  Templar  in  Essex 
had  two  or  three  thousand  men  ready,  his  name 
was  Thomas  :  That  Templar  was  now  in 
town,  if  we  would,  we  might  go  and  speak  with 
him.  Said  I,  surely  he  doth  but  tell  you  this. 
Saith  he,  his  lieut.  colonel  gave  me  this  infor- 
mation, and  assures  me,  that  his  colonel  had 
converted  his  estate  into  money  to  pay  his  sol- 
diers. Upon  this,  baying  occasion-to  go  down 
into  Essex,  I  promised  Tonge  I  would  enquire 
further  there;  and  understanding  that  one 
Thornback  a  glover  was  one  of  this  Templar's 
men  formerly,  I  went  to  this  bouse,  and  net 
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being  at  borne,  I  rode  to  Hoisted  fair;  and 
riding  there,  the  man  pulled  me  by  the  coat, 
for  he  knew  me;  saith  he,  Mr.  Tyler,  my  ser- 
rant  said  you  were  at  my  house  to  speak  with 
me.  Yes,  said  I,  I  understand  your  name  is 
Tbornback  :  That  you  can  give  me  some  ac- 
count concerning  colonel  Templar ;  we  hear  in 
London  that  be  hath  2  or  3,000  men  in  rea- 
diness, I  pray  inform  me.  Saith  he,  I  do  not 
beliere  any  such  matter;  I  have  served  him 
long,  and,  if  occasion  were  he  would  be  for  you. 
I  asked  him  the  news:  saitb  be,  We  all  dread 
s  massacre :  we  understand  by  a  letter  from 
Ipswich,  That  the  Papists  intend  a  massacre 
of  all  Protestants  about  All-hall  on  tide,  and  that 
that  country  was  in  great  fear  about  it.  This 
Thomas  the  copper-smith  told  us  another 
story  about  some  Roman  Catholics  in  South- 
wart,  that  had  a  purpose  to  rise  aud  take  off  all 
fanatics. 

After  this  the  Court  directed,  that  Phillips's 
Examination  should  be  shewed  him  at  the  bar, 
tod  he  acknowledged  his  hand  thereto ;  and 
was  read  as  followeth : 

The  Ex  Ail  i  nation  of  George  Piiillips,  Ser- 
jeant and  Bringer-up  to  col.  sir  William 
Wales's  Company  of  Trained -Bands  in  the 
city  of  London,  taken  this  29th  of  October, 
166?,  before  me  Richard  Brown. 

Who  saitb,  "  That  he  knowetb  one  parson 
Riggs,  late  chaplain  to  Blake,  who  is  now  clerk 
to  one  Friend  a  brewer  in  Cat's-Hole,  near  the 
Irongate  in  St.  Catharine's ;  which  said  Riggs 
told  him  this  examinant,  That  there  would  be 
a  rising  of  divers  godly  people  in  arms,  for  pre- 
servation of  religion,  about  the  time  the  queen 
came  to  town  ;  and  that  they  intended  to  seize 
the  king's  person  about  Caniberwell,  in  his  pas- 
sage to  see  the  queen  mother  at  Greenwich : 
bat  after  the  queen  was  come  to  town,  this 
examinant  asked  the  said  Riggs,  why  it  was  not 
dose  according  to  their  intendment?  Who  re- 
plied, They  were' not  then  ready,  because  the 
congregational  churches  and  they  were  not 
fully  agreed ;  but  now  they  were  come  all  to  an 
agreement,  and  the  work  would  be  done  in  a 
then  time:  that  all  things  were  now  near  ready 
both  in  country  and  city ;  and  that  a  frigate  or 
more  would  revolt  from  the  king  to  them.  Not 
lose  after,  the  said  Riggs  carried  him  the  said 
Phillips  to  the  house  of  one  Tonge,  an  old 
•nay  captain,  but  now  a  seller  of  tobacco  and 
itrong-water  in  Tower-Ditch ;  where  he  heard 
Tonge  say  unto  Riges,  That  he  had  been  at. 
Windsor-Castle,  and  had  made  a  captain,  two 
Serjeants  and  a  gunner  to  be  of  their  party;  and 
thai  they  had  undertaken  to  deliver  up  the  said 
ctule  to  that  party  which  were  now  to  rise. 
To  which  Riggs  replied,  You  have  done  well: 
•&d  further  said,  I  am  going  now  to  surprize 
two  castles  in  Kent;  one  of  them,  as  this  De- 
ponent remembereth,  was  to  be  Deal-Castle ; 
sad  this  he  would  and  could  do,  for  that  he 
bad  some  correspondence  therein,  and  much 
wqoaintance  near,  where  he  formerly  used  to 


preach.  And  further  saith,  That  Tonge  asked 
Riggs  who  should  lead  the  men  that  were  to 
rise,  and  who  commanded  in  chief?  To  which 
Riggs  replied,  That  Ludlow  was  appointed  for 
that  work. 

<<  He  further  saitb,  Tbjit  he  asked  Riggs  and 
Tonge,  how  this  business  might  be  carried  on 
with  safety  and  secrecy  ?  Riggs  told  him,  That 
there  was  a  council  of  six  which  managed  the 
design,  who  sat  but  one  day  in  a  place,  and 
would  not  be  spoken  with  but  by  the  agitators 
of  each  county ;  who  were  employed  by  them, 
to  and  fro  in  this  work,  to  prepare  and  make 
ready  all  parties  in  the  several  counties;  and 
that  these  six  were  of  sereral  congregations  and 
opinions,  to  the  end  that  all  parties  might 
unite.  And  further  saitb,  That  one  Wade,  or 
some  such  name,  whom  be  heard  Riggs  and 
Tonge  say  was  a  ship-chandler  in  East-Smith- 
field,  did  furnish  powder  to  carry  on  this  design, 
in  whose  company  he  once  was,  and  heard 
himself  say  as  much ;  which  said  person  he  be- 
lieves he  knows  when  he  seeth  him  again.  He 
also  saith,  That  Riggs  told  him  all  the  congre- 
gational churches  were  now  agreed  to  join  in 
this  design";  and  that  Riggs  and  Tonge  desired 
this  examinant  to  furnish  what  men  and  arms 
he  could:  which,  he. saith,  he  never  intended  to 
do  it,  though  they  earnestly  requested  it  of  him. 
Only  he  saith,  In  some  things  he  was  too  faul- 
ty, which  he  prayeth  pardon  for;  which  was,  in 
sending  word  to  the  several  meetings  on  Sun* 
day  last,  That  the  trained-bands  were  coming 
to  seize  them :  upon  which  the  chiefest  of  them 
made  their  escape  before  the  soldiers  arrival ; 
and  that  he  being  deluded  by  their  fair  speeches, 
did  promise  to  give  them  the  word  when  the 
general  rising  was  to  be;  in  which  rising  all  the 
churches  aforeSaid  promised  to  join,  and  the 
F^flh-monarcby-men  to  lead  the  Van.  And  • 
further  saith,  That  Riggs  told  him,  They  bad 
a  Declaration  ready  to  fling  amoug  the  people, 
against  Bishops  and  Common-Prayer;  and  that 
Liberty  of  Conscience  was  held  forth  therein. 
But  first,  before  this  Declaration,  they  would ' 
seize  on  the  king's  person,  and  that  then  their. 
Declaration  would  take  with  the  people.  And 
also  saith,  That  one  capt.  Baker,  one  Bradley 
and  Tonge,  were  privy  to  all  these  transactions 
which  were  debated  by  them  in  his  presence ; 
and  that  the  said  Baker  came  afterwards  to  this 
examinant,  and  discoursed  all  the  aforesaid  par- 
ticulars, and  incited  him  to. help  on  with  the 
work;  and  told  him,  their  arms  and  powder 
were  distributed,  and  that  a  porter,  which  was 
formerly  a  soldier,  carried  the  powder  to  seve- 
ral places  in  a  sack.  And  further  saith,  That 
Riggs  told  him  they  had  divers  friends  both  in 
London  and  the  country,  who  had,  and  would 
help  them  to  money ;  and  that  all  their  friends* 
were  now  ready  in  all  countries,  waiting  only 
for  the  day  when  they  were  to  act ;  and  that 
the  treasure  in  the  Guild-hall  was  likewise  to 
be  seized. 

"  And  that  the  said  Riggs  also  told  him, 
That  they  intended  to  surprize  the  Tower,  which 
they  could  easily  do,  having  some  therein  that 
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Would  assist :  And  this  was  to  be  put  in  execu- 
tion in  tome  evening  when  sir  John  Robinson 
came  borne  late,  by  following  elose  after  his 
coach  with  a  party  of  men,  which  should  be 
ready  for  that  purpose.  "  G.  Phillips." 

Sir  William  Morice,  and  Sir  'Henry  Bennct, 
Principal  Secretaries  of  State,  sworn. 

Sir  William  Morice.  I  have  had  intelligence, 
and  several  advertisements  from  several  parts 
of  the  kingdom,  that  there  was  a  design  of 
roing,  and  an  insurrection,  that  it  was  the 
general  expectation  and  common  discourse  of 
the  discontented  and  disaffected  party ;  nay,  it 
was  likewise  preached  about,  that  the  Papists 
had  a  design  to  rise  and  cut  the  throats  of  the 
Protestants.  I  had  four  oi  five  letters  to  that 
effect  sent  and  brought  me ;  and  these  rumours 
were  spread  to  excite  others  to  join  with  these. 

Sir  Henry  Bennct.  Divers  letters  of  mine 
were  to'tbe  same  effect,  That  there  was  an  in- 
surrection intended  at  that  time,  and  calling 
upon  one  another  to  be  ready  at  that  time. 

Sir  John  Talbot  sworn.    . 

Sir  John  Talbot.  I  suppose  that  the  evidence 
that  I  can  give  in  relation  to  the  prisoners,  is 
only  the  consequences  of  this  report,  which 
they  had  rumoured  about  the  papists  massa- 
cring '  the  protestants :  the  consequence  was 
this,  That  it  made  a  very  great  disturbance  in 
Worcestershire  and  Warwickshire,  insomuch 
that  many  gentlemen  that  lived  in  the  country 
in  very  good  repute,  came  uuder  a  very  great 
suspicion  of  all  their  neighbours ;  and  the  lieu- 
'  tenants  wrote  to  one  another  to  secure  many  : 
There  were  guards  set  to  satisfy  the  fears  of  the 
country,  Friday  night,  which  the  rising  should 
have  been  on,  they  would  not  intrust  the  catho- 
lics to  be  in  arms,  but  other  volunteers. 

Mr.  Hedges  sworn, 

Mr.  Hodges.  In  Dorsetshire,  the  23d,  Oct. 
last,  there  was  a  discovery  made  by  some  of  the 
town,  of  an  intention  of  a  general  rising ;  and 
tome  of  the  town  were  engaged  in  it ;  one  Mr. 
Harvey  a  justice  of  the  peace  examined  divers 
persons;  sour  that  were  privy  to  it  were  sent 
to  the  gaol,  and  en  express  sent  to  Mr.  Secre- 
tary Morice.  Sir  John  Weld  the  younger  gave 
•ten  an  account  of  Shrewsbury. 

Stubbs.  My  lord,  the  occasion  of  my  going 
thee  Friday-night,  was  by  Mr.  Hill,  and  Mr. 
Riggs  suggesting  the  papists  rising ;  I  was  never 
known  to  he  a  plotter;  I  had  not  gone  forth 
that  night,  but  only  by  their  persnasions;  I 
never  heard  of  any  arms,  but  only  the  rumours 
of  the  people. 

Sellers.  I  would  fain  know  of  Mr.  Riggs 
%hat  number  of  arms  I  told  him  was  delivered  ? 

Biggs,    I  know  not  the  number. 

Major  Tho.  Bonfoy  (at  his  desire)  was  sworn. 

Major  Bonfiyy.  I  do  not  remember  that  I 
ever  saw  Phillips's  race ;  but  I  did  understand 
it  wee  his  custom  to  come  to  the  Exchange  to 
'f  into  »j  officers,  ssmking  merry 


with  them,  and  endeavouring  to  get  the  word  ; 
and  I  believe  it  was  his  common  practice. 

PhiHips.  He  may  remember  I  came  on  the 
Exchange  and  spoke  to  him,  and  was  looking 
for  one  of  bis  Serjeants ;  I  asked  no  man  the 
word,  but  presently  went  to  the  Black-Lion  in 
the  new  alley,  and  from  thence  I  went  home; 
I  did  not  ask  the  word  of  any  one.  I  have 
confessed  before  the  council,  that  at  the  begin- 
ning of  August  I  met  Mr.  Riggs  in  Cheapside ; 
he  ihen  came  and  closed  with  me,  and  walking 
along,  said  he,  Do  not  you  hear  of  a  rising  which 
should  have  been  on  Friday  ?  No,  said  I ;  and 
then  I  asked  him  where?  He  said,  at  Cam- 
berwell:  and  I  thinking  nothing  of  it,  came 
^hotne  and  spoke  of  it  in  my  family,  as  news 
from  Mr.  Riggs.  On  Tuesday  *raet  Mr.  Riggs 
on  Tower-Hill,  and  he  brought  me  to  the  house 
of  Mr.  Tonge;  Tonge  told  Riggs  he  had  been 
at  Windsor,  and  made  some  party  to  secure 
the  Castle.  Riggs  said  he  could  go  down  to 
Kent,  and  secure  Deal  and  another  castle :  for 
he  had  been  a  preacher  there.  As  for  Mr. 
Tyler,  one  night  coming  near  captain  Foster's 
door,  and  having  not  seen  him  in  three  years 
before,  he  asked  me,  if  I  would  not  drink  ?  I 
said,  Yes:  Then  came  in  the  carrier  of  Nor- 
wich, I  never  saw  this  carrier  until  then  ;  Then 
came  Mr.  Tyler,  and  there  was  talking  of  a 
frigate,  and  the  time  of  the  lanching  of  it,  and 
bow  it  was  to  be  manned ;  but  a  little  afur 
captain  Foster  eame  and  charged  me  with  a 
report,  that  I  should  say  be  was  engaged.  I 
told  him  I  knew  it  not,  nor  said  it  not :  1  hare 
often  declared  I  woold  have  nothing  to  do  in 
it.  It  is  true,  Mr.  Rijcgs  came  and  thanked 
me  that  I  sent  notice  to  the  meeting  to  be  gone; 
and  I  cold  him  I  would  do  the  people  any  gi>od 
I  could ;  but  Mr.  Riggs  knows  I  told  him  it 
was  a  dangerous  business,  aud  I  would  not  ; 
meddle  with  it :  I  am  sore  in  the  time  of  the 
Fifth-monarchy  insurrection  I  was  faithful  to 
the  king,  ventured  my  life  as  far  as  any  man;  ; 
Sir  William  Wales  put  trust  in  me,  and  I  did 
that  service  there  that  the  colonel  himself  did 
not  venture  to  do.  Bet  that  I  was  engaged  in 
this  business,  it  is  a  trouble  to  me,  and  I  hope 
the  king  will  be  merciful  to  me,  I  did  not  thiok 
that  such  a  thing  would  be  disclosed  in  so  short 
a  time.  For  my  part,  I  did  not  mind  it,  I  knew 
nothing  the  night  I  was  taken,  I  was  in  bed, 
and  did  not  offer  to  escape ;  I  hope  the  king 
will  look  upon  me  as  one  drawn  in. 

Siubbti  1  never  had  any  meeting  with  any  of 
the  council ;  most  of  the  things  i  heard  at 
Mr.  Tooge's  house,  meeting  with  Mr.  Riggs  by 
chance.  For  those  gentlemen  Mr.  Tyler  speaks 
of,  the  council  of  forty  and  of  six,  I  never 
knew  them :  I  am  sorry  I  should  be"  concerned 
in  such  discourse,  and  I  hope  his  majesty  will 
have  mercy  on  me. 

Gibbt.  My  lord,  I  was  at  a  neighbour's 
house  at  that  time,  and  went  to  drink  a  cup  of 
beer  alone  in  their  kitchen,  not  knowing  of 
Hill,  Riggs  or  Stubbs  cowing  there:  I  never 
appointed  tbem  any  meeting,  they  caswe  in, 
and  when  JfaftJ  com  in,  they  asked  if  there  was 
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not  one  Gibbs  there;  so  the  people  of  the 
house  told  them  there  was.  They  came  and 
told  me,  there  were  some  gentlemen  would 
speak  with  me ;  whereupon,  the/  being  strange 
faces,  I  stood  up,  and  said,  Gentlemen,  what  is 
your  business  with  me  ?  $aid  they,  we  would 
ilriuk  a  cup  of  beer  with  you.  Then  said  I,  sit 
Mown ;  they  had  a  desire  to  be  private,  and  to 
go  up.  Whereupon,  not  knowing  their  busi- 
ness, I  went  op,  supposing  they  meant  some 
matters  of  my  trade ;  but  we  sitting  down,  Mr. 
Biggs  said  to  me,  Mr.  Gibbs,  what  is  the  best 
news  ?  And  Mr.  Hill  also  did  urge  and  ask  for 
news.  Said  I,  Gentlemen,  I  know  no  news, 
nor  none  can  I  tell  you.  '  So  they  made  en- 
quiry then  for  my  brother:  said  I,  I  cannot 
tell  where  my  brother  is,  may  be  your  business 
is  most  with  him  1 1  will  send  for  him :  and  I  sent 
the  maid  for  him,  and  directed  her,  that,  if  he 
was  not  at  home,  she  should  leave  word  for  him 
to  come.  Again  they  urged  for  news,  and  I 
told  them  I  knew  none  but  only  this,  that  the 
meeting  was  seized  upon  the  last  Sunday,  by 
armed  soldiers :  but  to  tell  them  there  would 
be  aoy  rising,  or  of  any  arms  delivered,  or 
pistols,  as  Mr.  Hill  has  related  it,  was  a  thing  I' 
was  wholly  ignorant  of.  I  speak  as  in  the  pre- 
sence of  God,  and  I  know  I  must  one  day  give 
an  account  before  the  great  assizes  of  the 
world  ;  and  I  fear  that  which  they  have  said,  is 
oat  of  some  fear  lying  upon  them,  being  guilty 
of  some  met,  and  so  to  shroud  themselves 
under  raise  lies.  They,  nor  no  other  can  prove 
that  ever  I  received  or  delivered  any  arms,  or 
that  any  were  delivered  by  my  order;  these 
men  speak  falsly. 

Sir  Or/.  Bridgman.  You  mistake  yourself, 
they  do  not  charge  you  with  receiving  or  deli- 
vering arms,  but  you  related  it :  your  brother 
speaks  such  things  had  been  done,  and  if  von 
know  of  this,  and  do  consent  and  conceal  it, 
you  are  equally  guilty. 

Gibbs.  After  they  had  asked  the  news,  in  a 
short  time  ray  brother  came  into  the  room, 
and  I  rose  from  the  table,  and  went  towards 
m?  brother;  and  then  my  brother  asked  me 
what  those  gentlemen  were  ?  I  said  they  were 
strangers  to  me,  and  knew  not  what  they  came 
for.  Says  he,  they  are  strangers  to  me  also. 
Immediately  we  arose,  paid  our  reckoning,  and 
*ent  away.  But  that  ever  I  said  my  brother 
told  me,  «  The  council  of  six  was  broke  up,  all 
1  U  ready,  Ludlow  to  be  general,  and  Al hallow- 
4  Eve  the  time,  or  that  things  went  on  well ;'  I 
deny  it :  my  brother  said  no  such  thing  to  me, 
nor  I  to  any  man.  When  there  was  an  in- 
surrection by  the  Fifth-Monarchy  men,  I  was 
then  presently  ready  at  beat  of  drum,  went  oat 
in  my  awn  person  to  serve  his  majesty  at 
twelve  o'clock  at.  night,  though  I  had  servants 
of  my  own.  My  affections  were  such,  that  I 
km  always,  ever  since  his  majesty's  restora- 
tion, been  an  obedient  subject  to  all  his  lawful 
commands.  I  belonged  then  to  major  Kilb/s 
company,  and  did  continue  marching  in  the 
company  until  the  whole  business  was  over, 
ud  ventured  my  life,  and  never  did  contrive 
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any  plot,  or  knew  of  any  plot,  received  or  de- 
livered any  arms.  As  to  the  inhabitants  among 
whom  I  have  lived  many  years,  they  have, 
known  my  conversation ;  1  have  been  a  peace* 
able  neighbour,  subjecting  myself  under  the 

f)vernment  that  now  is,  whom  God  continue, 
desire  this  certificate  may  be  read  concerning 
my  neighbours  testimony  of  my  conversation. 

Sir  Or/.  Bridgman.  It  you  have  any  of  them 
here,  they  may  speak;  but  the  certificate 
cannot  be  read. 

The  Porter's  man  of  Bridewell  said,  he  knew 
nothing  but  that  be  lived  very  quietly  among 
his  neighbours. 

C.  Justice.  Nor  I  neither. 

Court,  Mr.  Tonge,  what  have  you  to  say  ? 

Tdnge.  I  have  nothing  to  say,  but  that  the 
first  man  that  brought  me  into  this  business 
wasTytar. 

Sellers.  All  that  1  am  charged  with  is  a 
report  of  the  delivery  of  some  arms  ;  seeing 
that  a  number  of  arms  are  mentioned,  I  would 
ask  what  was  the  number? 

Riggs.  I  cannot  well  tell  the  number,  but 
you  said  there  were  some  arms  given,  and  sumo 
to  be  given,  and  that  several  had  come  to  that 
place,  and  went  away  without  arms,  and  that 
within  two  or  three  days  there  would  be  mors) 
given;  but  as  to  the  number,  I  cannot  re* 
member. 

Sellers,  Now  take  notice  of  Mr.  Hill's  evi- 
dence, he  hath  asserted  that  there  were  fae  or 
600;  how  do  these  agree  ?1  can  have  suffi- 
cient testimony  of  my  life  and  conversation. 

Court,  If  yon  have  any  thing  more  to  say  in 
this  business,  speak  in  the  name  of  God,  no 
body  hinders  you,  but  keep  to  the  business. 

Sellers.  I  intreat  the  Bench  to  take  notici 
what  I  am  charged  withal ;  it  is  only  a  report 
I  received  from  one  man,  and  told  to  another, 
and  the  very  original  was  a  lye,  there  was  no 
such  matter ;  and  yet  here  is  audacious  evi- 
dence :  he  says  I  named  five  or  600,  and  ye* 
Riggs,  to  whom  I  spoke,  heard  me  name  no 
number* 

Counsel.  One  speaks  to  the  arms,  but  does 
not  remember  the  number ;  they  both  speak 
to  the  thing. 

Sellers.  How  can  Mr.  Hill  be  a  competent 
witness  against  me,  when  he  never  saw  my 
face  before,  but  says  Mr.  Riggs  told  him  ? 

Hill.  I  said  not  so,  but  that  I  heard  it  from 
your  own  mouth.  « 

Mr.  Solicitor,  Mr.  Riggs,  why  did  you  go  to 
Mr.  Sellers  to  help  Mr.  Hill  to  arms  ? 

Riggs.  Because  Mr.  Sellers  told  me  the  day 
before,  that  he  heard  there  was  some  delivered, 
and  more  would  be :  and  the  next  day  we  wens 
to  the  Exchange,  and  there  he  told  me  this 
story. 

Sellers.  I  cannot  hear  him.  y 

Sir  Orl,  Bridgman.  He  says  you  told  him 
the  day  before  there  was  arms  delivered,  and 
more  would  be  delivered ;  and  then  the  next 
day  be  and  Mr.  Hill  came  on  the  Exchange, 
and  then  you  spoke  those  words  which  the// 
both  witness  against  you. 
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StUert.  1  never  spoke  such  a  Word.  Jt  is 
true,  what  Wapshot  told  me,  I  told  Riggs, 
which  was,  that  there  were  arms  delivered ;  but 
it  seems  there  was  none  :  and  I  told  him  I 
would  .tell  him  the  truth  the  next  day  on  the 
Exchange.  And  so  in  the  mean  time  speaking 
with  Wapshot,  he  told  me  there  was  no  such 
.  thing,  and  I  told  Mr.  Riggs,  Wapshot  said  there 
v  was  none. 

Court.  Pray  what  made  you  so  busily  inquire 
after  arms,  if  you  were  not  concerned  ? 

Seller*.  1  did  not  inquire  after  it,  but, acci- 
dentally meeting  him  in  Mark-Lane,  he  told  me. 

Tovge.  My  lord,  as  you  are  my  judge,  so  I 
hope  you  will  be  my  counsellor;*  and  I  pray 
tour  advice,  whether  Mr.  Tyler  and  Mr.  Riggs 
be  competent  witnesses  against  me,  they  being 
m  the  same  case. 

Sir  Orl.  Bridgman.  Where  is  the  cause  of 
your  exception  ?    * 

Tonge.  Because  they  are  in  the  same  case. 

Sir  Orl.  Bridgman.  There  are  four  witnesses 
all  against  you,  your  own  confession  and  exa- 
mination against  you ;  through  the  whole  busi- 
ness you  are  a  principal  person. 

Tonge.  I  confess  I  did  confess  it  in  the 
Tower,  being  threatened  with  the  rack. 

Sir  Orl.  Bridgman.  There  is  Mr.  Hill,  Mr. 
Riggs,  Mr.  Bradley,  and  Mr.  Tyler :  there  is 
Hill  and  Bradley  without  exception;  Bradley, 
he  was  not  at  all  concerned,  he  went  along 
with  yon  to  know  what  you  said;  and  Mr. 
Hill  was  not  a  person  in  the  design,  but  made 
use  of  only  to  find  out  the  plot :  they  did 
nothing  unjustifiable,  so  they  are  witnesses 
without  exception. 

Serj.  Glynne.  We  desire  your  lordship  to 
declare  whether  Riggs  and  Tyler  be  lawful 
witnesses. 

Sir  Orl.  Bridgman.  I  would  have  you  know 
this  :  Where  you  make  exception  against  those 
persons  that  are  guilty  of  the  same  crime,  that 
is  a  mistake' to  say  they  are  not  witnesses :  in 
cases  of  treason,  where  there  are  works  of 
darkness,  these  are  things  men  will  not  do  by 
day-light,  but  iu  darkness ;  and  who  can  dis- 
cover these  works  of  darkness  better  than  they 
*  that  have  to  do  with  them,  if  Ood  turn -their 
hearts  ?  It  is  true,  such  persons  as  these  are, 
if  they  had  been  convicted,  they  are  not  wit- 
'  nesses ;  but  though  they  are  in  the  same  ftiult, 
it  is*  frequent  practice,  they  are  allowed  in  case 
of  felony.  Besides,  they  are  not  witnesses 
alone,  and  there  are  divers  circumstances  con- 
curring. 1  Edw.  6,  &  Edw.  6,  both  statutes 
say,  There  shall  be  lawful  witnesses  in  cases  of 
Jiigh-Trewon ;  but  that  is,  such  witnesses  as 
the  law  would  allow  before  those  statutes: 
The  meaning  of  the  statutes  was,  that  men 
might  not  be  taken  upon  bare  surmises ;  there- 
fore the  law  says,  there  shall  be  two  witnesses. 
When  pne  is  accused  of  treason,  another  in  the 
tame  offence  unconvicted,  his  evidence  is  made 
.  use  of;  and  though  he  is  not  so  upright  a  wit- 
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ness  as  others,  yet  he  is  such  a  witness  as  the 
jury  is  to  take  notice  of.  Such  testimony  was 
allowable  before  those  statutes;  and  the  trial 
is  still  by  jury,  noi  witnesses,  and  the  jury  are 
to  consider  of  the  credit  of  the  witnesses.  In 
king  James's  time  a  great  person  *  was  con- 
demned upon  the  evidence  of  one  in  the  same 
treason.  It  is  plain  by  several  circumstances, 
you  have  been  a  principal  person,  a  leader-ou 
of  the  business:  Though  a  man  be  but  present 
when  treason  is  spoken,  or  designed  and  acted ; 
if  this  man  be  present,  and  shew  any  thing  of 
approbation,  his  concealing  of  it  is  as  much 
treason  as  he  that  did  it,  they  are  all  principals 
in  treason. 

Sol.  Gen.    May  it  please  yonr  lordships,  and 
you  gentlemen  of  the  jury,  you  have  heard  the 
evidence  of  the  prisoners  at  the  bar ;  Five  of 
them  have  stood  out  their  trial,  a  sixth  hath 
confessed  the  fact.    Against  those  persons  that 
now  stand  at  the  bar,  under  good  favour,  there 
is  a  clear  and  unquestionable  proof  of  the 
crime  charged  against  them,  and  they  have  not 
said  any  thing  that  bath  either  taken  away  the 
credit  of  the  evidence,  or  excused  the  matter. 
If  you  consider  first  Tonge,  there  are  against 
him  four  witnesses,  and  those  unquestionable; 
as  you  heard  the  direction  of  the  court,  that  he 
knew  of  the  design,  approved  of  it,  contrived 
how  to  surprize  Windsor-castle,  had  corrupted 
the  head  gunner  and  serjeant  there  :  That  he 
did  contrive  to  seize  Whitehall,  and  if  you  be- 
lieve Bradley,  advised,  as  the  fittest  way,  to 
break  into  the  privy-'garden  :  All  this  against 
Tonge,  with  a  world  of  other  evidence  how 
active  he  has  been,  his  bouse  was  the  place  of 
consultation,  he  imparts  the  design  to  Phillips, 
and  Phillips  undertakes  to  get  the  word  of  the 
trained-bands ;  1  think  none  cau  prove  more 
than  is  proved'  against  him.     When  you  come 
to  hear  the  proof  against  Phillips,  it  is*  proved 
that  he  offered  to  betray  300  arms  in  the  ar- 
tillery, where  he  had  some  kind  of  trust,  and 
that  he  was  ready  to  endeavour  the  word  when 
the  insurrection  was  to  be ;  and  but  a  very 
little  before,  he  is  the  man  that  discovers  to  the 
congregational  meetings,  that  the  trained- bands 
were  coming  to  surprize  them,  that  is  in  his 
own  confession,  as  well  as  the  willingness  in  ' 
him  to  discover  the  word.    It  it  proved,  that 
Tonge  and    Stuhbs    were   present   at    those 
discourses  touching  surprizing  the  Tower,  se- 
curing the  king,  this  is  proved  expressly  against 
them :  Stubbs,  he  thinks  he  has  said  fairly  for 
himself,  when  he  doth  ask  Mr.  Hill  whether 
he  did  not  say  he  had  horses  and  200/.  to  carry 
on  the  work ;  Mr.  Hill  says  he  did  say  so : 
Then  it  seems   Stubbs   was  inquisitive  what 
helps  there  were  to  carry  it  on.    Mr.  Hill  goes 
further ;  that  in  the  presence  of  Stubbs  it  was 
said  there  should  be  no  quarter  given,  bat  such 
as  Ludlow   should   have  if  he  were  taken. 
When  you  come  to  Gibbs,  he  does  deny  all  the 
whole  matter,  and  indeed  so  they  would  all ; 
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and  they  have  nothing  to  say,  but  to  cry,  the 
witnesses  have  sworn  falsely,  and  God  is 
a  righteous  God,  and  he  will  require  their  blood 
one  day  :  Bat  remember  what  a  horrid  pro-  . 
testation  was  in  that  letter  that  was  sent 
abroad,  to  alarm  the  whole  kingdom,  As  if  a 
massacre  was  intended  hy  the  papists,  and  the 
watch-word  they  should  all  rise  by  ;  that  let- 
ter says,  *  I  call  the*  eternal  God  to  witness, 
4  this  is  no  trepan,  bat  a  sober  truth  *  Do 
too  think  that  men  who  are  not  ashamed  to 
call  the  eternal  God  to  witness  tc  a  lye,  when 
it  is  to  raise  a  sedition,  will  make  any  scruple 
of  such  protestations  at  the  bar,  when  it  is  to 
save  tbeir  lives  ?  And  if  a  man  may  escape  by 
his  own  protestation!  who  shall  ever  be  found 
guilty?  But  Gibbs  thinks  he  says  a  great  deal 
lor  himself,  when  he  says  his  neighbours  can 
give  great  testimony  of  his  good  conversation. 
Alas  f  who  will  deny  to  give  a  good  report  of 
any  man  till  he  hear  evil*  proved  against  him  ? 
Bat  do  yoa  think  a  little  demure  and  sober 
carriage  amongst  a  man's  neighbours  will  serve 
to  balance  an  evidence  of  high- treason  ?  Is  not 
the  proof  clear,  that  he  did  both  know  the  de- 
sign and  approve  it  ?  Mark  what  Gibbs  tells 
the  company. — My  brother,  saith  he,  for  his 
prtbewill  not  speak  before  you;  but  if  you 
be  honest  men,  tins  is  the  news  that  was  spoke, 
like  one  that  was  not  consenting  to  it.  Well 
then,  what  is  the  news?  He  tells  them  why  the 
council  of  six  are  broke  up,  Friday  is  the  day 
of  action,  Ludlow  is  to  be  general.  Can 
any  man  be  privy  to  these  things  and  re* 
late  them  so  chearfuily,  and  yet  not  be  con- 
senting? Believe  it,  it  is  a  hard  matter  to 
nod  greater  evidence  of  a  knowledge  and 
consent  against  any  conspirator,  until  he  break 
cut  into  open  action.  Sellers,  he  says  that  the 
witnesses  do  not  agree;  for  Mr.  Hill  speaks 
that  he  said  these  was  five  hundred,  arms  deli- 
vered, and  forty  men  went  without  arms,  but 
within  two  or  three  days  there  would  be  more. 
And  when  Riggs  comes  to  speak  he  says  he  did 
say  arms  were  delivered,  and  more  would  be, 
but  be  did  not  remember  what  number ;  and 
because  they  agree  in  the  thing,  but  not  in  the 
number,  therefore  he  thinks  they  disagree  in 
the  matter.  Observe  what  reason  was  there 
that  Rige^  comes  to  enquire  of  Sellers  for  arms, 
tocause  Sellers  told  him  the  day  before  arms 
were  delivered,  and  more  would  be,  he  thought 
therefore  he  came  to  a  very  proper  person  to 
tell  him.  If  you  mark,  Sellers  does  deny  open- 
ly in  the  court  that  ever  he  saw  the  face  of 
Hill  till  he  was  apprehended,  although  Hill  was 
with  Riggs  when  the  arms  were  spoken  of  upon 
the  Exchange :  and  then  he  says  again,  that 
Bill  sneaks  by  hearsay,  he  is  oAt  in  that  too ; 
for  Mr.  Hill  swears  expressly,  he  heard  the 
wards  themselves  from  Sellers.  Then  here  are' 
these  before  you,  four  witnesses  against  Tonge, 
two  against  Phillips,  and  bis  own  confession ; 
here  are  two  against  Gibbs,  with  these  circum- 
stances, *  If  you  be  honest  men,  this  is  (he 
news,'  he.  Here  are  two  witnesses  likewise 
•gainst  Stabbe,  who  was  likewise  present  at 


all  their  debates,  -even  when  the  king  himself 
was  to  have  had  the  same  quarter  with  Lud- 
low. Now,  gentlemen,  that  there  was  a  con- 
spiracy, I  think  you  have  a  clear'  evidence : 
we  may  thank  God,  and  the  care  of  the  king 
and  his  ministers,  that  it  weot  no  further ;  bet 
it  is  no  thanks  to  these  men,  they  would  have 
carried  it  to  the  extremity,  had  they  had. power. 
And  without  question  this  was  formed  by  other 
kind  of  wits  than  these  poor  contemptible  agi- 
tators, who  are  now  tried  for  it :  you  see  there 
was  a  council  of  forty,  and  an  under-council  of 
six,  a  declaration  framed  to  scatter  at  the  time 
of  action,  and  that  action  directed  to  be  both 
in  the  city  and  country,  jurt  in  effect  at  the 
same  pitch  of  time ;  and  that  it  might  be  so,  * 
wicked  and  an  impudent  letter  is  contrived, 
and  many  thousand  copies  dispersed,  aud  it 
wrooght  so  far,  that  the  countries,  much  about 
the  time  appointed,  were  in  .great  disorder,  as 
you  have  heard  it  proved.  Is  it  not  plain, 
that  an  evil  spirit  went  throughout  the  whole 
nation  and  animated  the  whole  party  of  male- 
contents?  most  evidently  it  was  a  terrible  con- 
spiracy. Gentlemen,  it  is  true,  it  is  a  question 
of  blood,  but  it  is  royal  blood,  it  is  the  blood 
of  princes  and  nobles,  and  it  concerns  the 
peace  and  security  of  the  kingdom,  and  every 
man's  propriety,  and  of  religion,  for  they  had 
left  no  man  of  conscience  or  reputation  behind 
if  they  had  prevailed.  Consider  the  massacre 
these  men  would  have  committed,  had  they 
prospered,  and  oppose  that  to  the  pretended 
massacre  which  they  gate  out  by  their  letter 
the  Papists  would  have  committed.  Consider 
that  you  have  the  life  of  the  king  in  your  hands, 
and  I  doubt  not  but  be  and  the  whole  kingdom 
shall  always  be,  safe  in  the  verdicts  of  honest 
men. 

■  C.  Juitice.  My  masters  of  the  Jury,  I  can- 
not speak  loud'  to  you,  you  understand  the 
nature  of  this  business,  such  as  I  think  you 
have  not  had  the  like  precedent  in  your  time. 
My  speech  will  hot  give  me  leave  to  discourse 
of  it;  for  the  witnesses,  they  are  none  but  such 
as  may  satisfy  all  honest  men :  It  is  clear  they 
all  agreed  to  subvert  the  government,  to  de- 
stroy his  majesty;  what  can  you  have  more? 
two'of  the  witnesses  are  without  exception,  but 
I  do  not  see  any  way  hut  their  testimony  is . 
good.  For  the  parties,  they  in  themselves  are  very 
inconsiderable;  these  are  but  the  out-boughs, 
and  if  such  fellows  are  not  met  withal,  these 
kind  of  people  are  the  fittest  instruments  to  set 
up  a  Jack  Straw  and  a  Wat  Tyler :  therefore 
you  must  lop  off  these,  or  else  they  will  encou- 
rage others.  You  see  one  of  their  own  com- 
pany hath  confessed  the  fact,  out  of  remorse  of 
his  own  conscience.  But  1  leave  the  evidence 
to  you :  go  together. 

Officer  was  sworn  to  keep  the  Jury. 

The  Jury  withdrew;  and  after  an  hour's 
consultation,  they  returned. 

Silence  was  commanded,  and  James  Hind 
fetched  from  the  gaol  to  the  bar. 

Clerk  of  the  P§ac$.    Gentlemen,  answer  tft 
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▼our  names.;  Edmond  Butler,  Clement  Ptrag, 
[and  the  rest  of  the  Jury  before-mentioned] 
are  you  ail  agreed  of  your  verdict? 

Jury,  Yes. 

Clerk  of  the.  Peace.    Who-shall  say  for  yon? 

Jury.    The  Foreman. 

.  Clerk  of  the  Peace.'    Set  up  Thomas  Tonee 
to  the  bar :  Thomas  Tonge,  hold  up  thy  hand  ; 
..  look  upon  him,  masters :  how  say  you,  is  he 
guilty  of  the  high- treason  whereof  he  stands  in- 
dicted, or  not  guilty  ? 

Jury.    Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 

Clerk  of  the  Peace.  What  goods  and  chat- 
tels ? 

Jury.    None. 
'    Clerk  of  the  Peace.    George  Phillips  to  the 
bar:  how  say  you,  is  he  Euilty  of  the  high-trea- 
son whereof  be  stands  indicted,  or  not  guilty  ? 
.    Jury.     Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 

Clerk  qfthe  Peace.  What  goods  ana  chat- 
tel*? 

Jury.    None. 

Clerk  of  the  Peace.  Francis  Stnbbs  to  the 
bar :  how  say  you,  is  he  guilty  of  the  high- 
treason  whereof  he  stands  indicted,  'or  not 
guilty  ? 

Jury.    Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 

Clerk  of  the  Peace.    Whatgoods  and  chattels? 

Jury.    None. 

Clerk  of  the  Peace.    John  Sellers  to  the 
bar :    how  say  you,  is  be  guilty  of  the  high- 
stands  indicted,  or  not 


Look  to  him,  keeper. 
What  goods  and  chattels  ? 


treason  whereof  he 
guilty  ? 

Jury.    Guilty. 

Clerk  of  Newgate. 

ClerkofthePeace. 

Jury.    None. 

Clerk  of  the  Peace.  Nathaniel  Gibbs  to 
the  bar:  How  say  you,  is  he  guilty  of  the 
high-treason  whereof  he  stands  indicted,  or  not 
.guilty? 

Jury.    Guilty. 

Clerk  of  Newgate.    Look  to  him,  keeper. 

ClerkofthePeace.   Whatgoods  and  chattels? 

Jury.    None. 

ClerkofthePeace.  Hearken  to  your  ver- 
dict, as  the  court  hath  recorded  it.  You  say 
that  Thomas  Tonge  is  guilty  of  the  treason 
whereof  he  sands  indicted,  and  so  all  the  rest. 
And  you  say,  that  they,  nor  any  of  them,  had 
•ny  goods  or  chattels,  land  or  tenements  at  the 
time  of  committing  the  said  treason,  or  at  any 
time  sitbence,  to  your  knowledge;  and  thus 
you  say  all  ? 
•  Jury.    Yes. 

CI.  qf  the  Peace.  Thomas  Tonge,  hold  up 
thy  hand,  thou]  hast  been  iudicted  of  High- 
Treason,  thou  hast,  thereunto  pleaded  Not 
Guilty,  and  for  thy  trial  hast  put  thyself  upon 
God  and  the  country,  and  the  country  bath 
found  thee  Guilty ;  what  hast  thou  to  say  for 
thyself,  why  -the  Court  should  not  proceed  to 
judgment,  and  thereupon  award  execution  of 
ittaaflcojding  to  the  law  ? 
4 


Tonge.  I  pray  mercy  from  the  king*  I  cry 

for  mercy  from  the  king. 

Clerk  of  Newgate.  Tye  him  up,  Executioner. 

CI.  of  the  Peace.  George  Phillips,  bold  up 
thy  hand ;  thou  art  in  the  same  case  that  Tho- 
mas Tonge  if,  what  canst  thou  say,  (cc. 

Phillips  kneeled  down,  and  said,  I  pray  the 
mercy  of  the  King  and  the  honourable  bench. 

Ckrk  of  Newgate.  Tye  him  up,  Executioner. 

CI.  of  the  Peace.  Francis  Stubbs,  hold  up 
thy  hand  ;  thou  art  in  the  same  case  the  two 
last  prisoners  before  thee  are;  what  canst 
thou  say,  &c. 

Stubbs.  I  beg  mercy,  I  was  merely  drawn 
in* 

Clerk  of  Newgate.  Tye  him  up,  Executioner. 

Clerk  of  the  Peace.  John  Sellers,  hold  up 
thy  hand;  thou  art,  &c.  What  canst  thou 
say,  &c. 

Sellers.  I  would  iutreat  this  honourable 
bench  to  consider  my  condition,  and  what  my 
charge  is ;  I  delivered  no  arms,  if  I  had  knonn 
where  they  had  been,  I  would  have  discovered 
them :  I  beg  mercy  from  the  king  and  this  ho- 
nourable bench. 

Clerk  qf  Newgate.  Tye  him  op,  Executioner. 

CL  qf  the  Peace.  Nathaniel  Gibbs,  bold 
up  thy  band  ;  thou  art,  &c.  What  canst  thou 
say,  ore. 

Gibbs.  And  please  this  honourable  bench, 
I  have  something  to  say,  I  am  innocent  as  to 
my  conscience  o?  acting  any  thing  treasonable 
against  bis  majesty ;  the  Lord  forgive  the  wit- 
nesses :  I  beg  the  mercy  of  the  king. 

Clerk  qf  Newgate.  Tye  him  up,  Executioner. 

CL  of  the  Peace.  James  Hind,  hold  up  thy 
hand ;  thou  art  guilty  of  the  treason  whereof 
thou  standest  indicted  by  thy  own  confession, 
what  canst  thou  say,  etc. 
'  Hind.  I  have  nothing  to  say,  buj  humbly 
beg  the  mercy  of  the  king. 

Clerkqf  Newgate.  Tye  him  up,  Executioner. 

Crier.  O  Yes!  my  lords  the  king's  justices 
command  all  manner  of  persons  to  keep  si- 
lence while  judgment  is  in  giving,  upon  pain  of 
imprisonment. 

Chief  Justice.  Thomas  Tonge,  George  Phil- 
lips, Francis  Stubbs,  James  Hind,  John  Sellers, 
and  Nathaniel  Gibbt,  you  six  prisoners  at  tbe 
bar,  you  have  been  here  indicted  for  one  of  the 
greatest  crimes  that  can  be  committed  upon 
earth  as  to  this  world,  against  God,  our  King,  and 
your  country,  aud  against  every  good  body  that 
is  in  this  land,  for  that  capital  sin  of  High  Trea- 
son, Which  is  a  sin  inexpiable,  and  indeed  hath, 
no  equal  sin  as  to  this  world.  Upon  this  you 
have  severally  been  arraigned,  and  have  seve- 
rally (except  one)  plcaden  not  guilry,  and  put 
yourselves  upon  God  and  the  country  for  your 
trials ;  and  your  country  have  found  you  guilty : 
For  the  five  that  are  found  guilt v,  I  must  say 
that  in  you  I  find  little  remorse,  little  sense  of 
your  sin.  For "  (he  little  m«n  there,  Hind,  be 
hath  much  shewed  bis  penitencv.  As  to  tbe 
manner  and  circumstances  of  ibis,  most  men 
here  believe  this  did  not  orjginally  arise  from, 
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jour  particular  selves,  it  roust  be  pat  into  you 
by  some  others :  You  speak  as  if  you  desired 
mercy;  where  was  jour  mercy,  that  would  have 
aestrojed  king  mod  country,  and  massacred 
fltanj  millions  of  souls,  no  respect  of  any  per- 
son, bat  your  own  fellows?  I  speak  this,  that 
you  may  be  the  more  sensible  of  your  own 
crime,  that  you  may  truly,  out  of  the  remorse 
of  conscience,  be  sorry  for  your  sin :  You  know 
verj  well  the  old  counsel,  and  it  is  a  good  one, 
(  rear  God,  and  honour  the  king,  and  meddle 
not  with  them  that  are  given  to  change/  Med- 
dling with  them  that  are  given  to  change,  has 
brought  too  much  mischief  already  to  this  nar 
ooo ;  aod  if  you  will  commit  the  same  sin,  you 
must  receive  the  same  punishment:  for  hippy 
h  he,  that  by  other  men's  harms  take  heed.  I 
shall  not  spend  long  time  'with  you,  but  if  you 
will  as  much  as  you  can  discover  the  actors 
herein,  you  will  do  God,  the  king  and  your 
country  good  service.  It  remains  that  the  const 
proceed  to  judgment :  and  therefore.,  you  six, 
the  one  by  bis  own  confession,  and  the  other 
five  by  conviction  of  law,  the  Judgment  of  this 
counts,  « That  you  be  conveyed  back  to  the 
place  from  whence  you  came,  and  frqm  thence 
to  i  e  drawn  upon  an  hurdle  to  the  place  of 
execution;  and  there  you  shall  be  hanged  by 
the  Deck,  %nd  being  alive  shall  be  cut  down, 
aod  your  privy  members  to  be  cut  off,  your  en- 
trails tote  taken  out  of  your  body,  and  (you 
tiring)  the  same  to  be  burnt  before  your  eyes, 
sod  your  head  to  be  cut  off,  your  body  to  be  di- 
vided into  four  quarters,  and  your  head  and 
quarters  to  be  disposed  of  at  the  pleasure  of 
the  king's  majesty :  And  God  have  mercy  upon 
jour  souls. 

Phillips,  Tonge,  bibbs,  and  Stubbs  were 
ordered  for  execution  on  Monday,  Dec.  22, 
wkeo  they  were  drawn  on  two  hurdles,  viz. 
Phillips  and  Tonge  oo  one,  Gibbs  and  Stubbs 
on  the  other,  to  the  common  place  of  execu- 
tion at  Tyburn  ;  Where  being  come,  they  were 
received  into  a  cart  under  the  gallows;  and 
the  executioner  desiring  them  severally  to  fur- 
give  him,  thty  all  declared  they  did  freely  for- 
give hira  and  all  their  enemies,  and  did  seve- 
rally salute  each  other  with  this  phrase,  *  Wel- 
come, Brother ;'  and  to  one  another  said, €  We 
are  now  launching  into  the  deep/  They  being 
all  tied  up,  Phillips  gave  the  executioner  a 
small  sum  of  money,  and  the  rest  directed  the 
executioner  to  take  out  of  their  pockets  a  small 
pwcel  of  money,  as  their  gift  to  him ;  and 
Phillips  afterwards  bent  a  sixpence,  and  pre- 
sented it  to  a  friend  of  his,  Mr.  Stroud ;  and  a 
•Ming  likewise  bent  to  one  Mr.  Clark.  Then 
^nder-sheriff  of  Middlesex  acquainted  them 
«ey  had  all  free  liberty  to  speak,  provided 
jfodid  not  reflect  upon  his  majesty,  or  the 
I««eat  government;  which  they 'all  promised 
Dot  to  do,  and  thanked  him  for  his  civility. 

And  then  PkiUipi  began  as  follows : 

u  Friends  and  Countrymen ; 
"I*®  come  *&"  day  to  pay  thai  great  debt 
ml  ow*  to  nature;  it  is  a  work  that  had 


need  be  well  done,  for  it  is  but  once  to  be  (font. 
My  hope  is  bow  above;  and  for  what  I  now 
come  to  suffer,  for  my  own  part,  I  bless  God, 
in  whose  nresence  I  mw  speak,  as  a  dying 
man.  I  had  not  any  murderous  thought  against 
the  king;  but  I  have  prayed  for  him,  and 
wished  that  he  might  live  and  reign,  end  long 
reign  in  righteousness;  and  that  God  would 
make  his  crown  a  crown  of  righteousness  upon 
his  head,  and  bless  him  in  his  government,  so 
that  he  may  not  know  any  of  these  occasions 
more:  For  my  part,  I  have  ventured  my  life 
for  his  majesty,  it  was  far  from  my  heart  to  do 
any  thing  of  that  nature.  The  lord  receive 
my  soul,  j  freely  forgive  all  men,  as  j  hope  to 
be  forgiven  of  Qod  :  I  never  did  act  any  thing, 
but  only  this,  which  was  my  ignorance  of  the 
laws,  that  I  did  not  discover  it ;  ana*  'I  was 
justly  found  guilty,  for  not  discovering.  I  have 
done,  Mr.  Sheriff;  but  hope,  after  my  brethren 
have  spoken,  we  may  have  liberty  to  call  upon 
the  Lord." 

Und.  Sheriff.    It  will  not;  be  denied  you. 

Then  Mr.  Tonge  began  in  this  manner: 
"  Friends  and  Countrymen  ; 

"  You  see  me  here  a  dying  man :  I  have 
sometimes  been  in  some  men's  company,  where 
I  have  heard  them  contriving  the  business  for 
which  I  am  to  die ;  and  that  which  led  me  to 
joiu  with  them  was  this :  I  was  and  had  been 
sometimes  in  the  army;  and  I  have  looked 
upon  this  cause  to  be  good.  As  for  bis  ma- 
jesty, the  Lord  bless  him,  and  prosper  him, 
and  put  it  into  his  heart,  that  he  may  be  a 
nursing  father  indeed  to  his  country/' 

Una.  Sher.  Have  you  any  more  to  say  ? 
You  may  speak. 

Tonge.    I  have  nothing  more. 

And  then  Gibb*  proceeded  and  said, "  Conn* 
trymen  and  Friends,  and  I  hope  Christians, 
and  the  last  consideration  is  that  that  make* 
me  the  more  free  to  speak  to  you  ;  we.  all  pro* 
less  to  own  God  and  Jesus  Christ  to  be  our 
Saviour,  our  Redeemer,  our  Snnctifier,  and 
giver  of,  and  bestower  upon  us  eternal  life ; 
this  should  excite  our  souls  to  love  one  ano- 
ther ;  and  upon  the  account  of  God's  love, 
that  God  has  so  loved  us  as  to  give  Jesus  Christ, 
to  reconcile  us  sinners  to  God,  we  ought  to 
love  one  another,  it  is  his  great  command. 
Truly,  as  to  the  cau.<e  for  which  I  am  brought 
here,  God  the  great  judge  of  heaven  and  earth, 
before  whom  1  stand.,  knows  that  in  the  place 
where  I  have  lived,  I  behaved  myself  as  an 
obedient  subject ;  and  when  there  was  an  in- 
surrection by  the  Fifth  Monarchy  men,  I  went 
out  in  my  own  person,  though  I  had  servants 
as  well  as'  others,  purely  out  of  ejection  to  his 
majesty,  knowing  that  in  the  peace  of  his  go- 
vernment I  should  have  peace,  and  so  I  went 
out,  basarded  my  life,  and  continued  out  till  aU 
was  quiet.  \  I  was  at  a  neighbour's  house  drink* 
ing  of  a  cup  of  beer  on  Tuesday  night  io  the 
kitchen  alone,  save  only  the  man  of  the  house 
and  the  maid ;  these  men  came  in,  one  Hill 
aod  Kiggs,  that  are  the  witnesses  against  me; 
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there  were  Riggs  and  Hill,  and  chisSrubbs, 
and  one  BeazeTey :  and  I  being  alone  in  tbe 
kitchen,  they  asked  for  one  Oibbs ;  the  people 
of  the  house  told  me  there  were  some  gentle- 
men would  speak  with  me:  I  wished  tbem  to 
direct  them  to  me,  and  they  came  to  me;  and 
through  die  ignorance  of  tbe  law,  which,  it 
teems,  runs  thus:  If  any  words  treasonable 
against  his  majesty  ere  spoken,  it  is  treasonable 
to  conceal  tbem:  So  thus  I  have  given  you,  in 
part,  the  cause  of  my  being  here. 

"  Hereupon  information  was  given  to  the 
king's  majesty,  that  I  should  say  there  would 
be  a  rising,  and  that  All-hallows  eve  was  the 
time;  that  there  were  arms  sent  into  the 
country,  and  that  Ludlow  was  to  be  general ; 
and  this  was  charged  upon  me  by  tbe  king's 
majesty,  when  I  came  before' him  to  be  ex- 
amined :  And  upon  Hill's  and  Riggs's  oath,  I 
was  sent  to  the  Tower,  and  kept  a  long  time  a 
prisoner,  examined  three  or  four  times  over  by 
the  lords  of  his  majesty's  council.  I  hare  one 
word  more ;  as  touching  my  judgment,  I  am 
reputed  in  the  world  to  be  one  of  those  that  is 
called  by  the  name  of  Anabaptist,  a  name  of 
derision  and  scorn  ;  one  is  an  Anabaptist,  one 
an  Independent,  one  a  Presbyterian,  one  this, 
and  one  that,  and  one  the  other ;  who  gave 
these  nick-names  to  Christians  ?  There  is  but 
one  God,  one  Lord  Jesus,  one  baptism,  one 
hope  of  glory  :  How  comes  the  body  of  Christ, 
■or  the  members  of  Christ  to  be  called  by  these 
nick-names  ?  But  now,  as  I  am  one  that  do 
profess  faith  in  God  through  the  Lord  Jesus 
Christ,  and  do  stand  before  you  all,  and7  before 
the  Lord,  I  know  no  other  God,  but  the  eter- 
nal and  living  God,  that  hath  made  the  world, 
and  that,  rules  and  reigns,  and  disposes  all  his 
creatures ;  I  do  believe  in  this  God,  he  has 
been  gracious  to  me  a  poor  sinner,  and  to  all 
poor  sinners,  that  when  we  by  reason  of  sin 
bad  forfeited  all  our  mercies,  and  were  under 
wrath  and  everlasting  destruction,  and  must 
perish  for  ever;  that  God  did  out  of  his  rich 
grace  and  tender  mercies  give  his  only  begotten 
Son,  according  to  his  promise,  to  be  the  bless- 
ing of  God  to  the  poor  Gentiles,  according  as 
the  Scripture  did  declare;  the  Scripture  tore- 
seeing  that  God  would  justify  the  heathens 
through  faith  preached  before  the  Gospel  to 
Abraham,  saying,  In  thee  shall  all  the  nations 
of  the  earth  be  blessed :  He  speaks  not  of  the 
natural  seed  of  Abraham,  but  of  Christ ;  so 
.  that  all  the  blessings  that  God  did  convey  to 
the  sinful  world,  are  by  the  means  of  Jesus 
Christ,  whom  God  in  the  fulness  of  time  did 
send,  bis  Son,  bom  of  a  woman,  to  redeem 
poor  sinners  under  the  law ;  and  herein  was 
tbe  great  grace  and  mercy  of  God  towards  all 
sinners,  that  he  was  so  gracious  to  send  bis  be- 
loved Sou  out  of  his  own  bosom  to  take  our 
natures  upon  him,  who  were  denied,  and  cursed, 
and  condemned,  and  separated  from  God.  I 
say,  Jesus  Christ  took  our  natures  upon  him, 
and  for  this  very  end,  to  do  the  will  of  his 
heavenly  Father  t  *  Lo,  it  is  written  in  the  vo- 
'  jume  of  the  book,  I  come  to  do  thy  Will,  O 


'  God ;'  and  it  was  his  meat  and  drink  to  do 
his  Will;  and  what  was  that,  but  that  we 
might  be  sanctified  through  the  offering  up  of 
the  body  of  Jesus  Christ  for  our  sins,  to  tread 
the  wine-press  of  his  Father's  wrath, .  and  to 
endure  the  cross,  and  bear  all  our  sins  in  his 
own  body,  that  made  his  soul  heavy  unto  death  ? 
He  was  a  surety  for  us  and  our  sins,  and  for 
our  sakes  the  Lord  laid  on  him  the  iniquit y  of 
us  all,  and  he  hath  borne  our  grief  and  endured 
our  punishment ;  it  made  his  soul  cry  out,  My 
God,  my  God,  why  hast  thou  forsaken  me  ?  or 
else  we  must  for  ever,  be  banished  out  of  the 
presence  of  God,  and  never  have  any  hopes  of 
glory,  of  faith,  or  of  salvation,  had  not  the  Son 
ofUod  become  our  mediator  and  surety;  so 
there  is  one  God,  and  one  Mediator,  the  man 
Christ  Jesus.  He  gave  himself  a  ransom  for 
all  our  sins,  to  free  us  from  the  wrath  to  come, 
everlasting  destruction,  and  from  the  worm  that 
never  dies.  O  that  we  could  ever  be  thankful 
to  God,  live  to  him  that  hath  so  loved  us,  as  to 
send  his  Son  to  die  for  us,  and  is  by  tbe  almighty 
power  of  God  raised  from  the  dead,  and  now 
sits  at  the  right  hand  of  God,  and  ever  lives  to 
make  intercession. 

"  Truly,  friends,  this  is  hot  the  love  of  man, 
>but  the  love  of  God,  and  therefore  eternal  love. 
God  so  loved  the  world  ;  it  is  God's  love,  he 
loved  sinners,  Ungodly  ones ;  he  did  so  love 
them  as  to  give  his  only  begotten  Son  to  save 
them,  to  reconcile  tbem,  to  uphold  them,  to 
redeem  them  from  wrath  to  come;  it  was  to 
seek  and  save  them  that  were  lost.  This  is  a 
faithful  saying,  and  worthy  of  all  acceptation, 
that  Jesus  Christ  came  into  the  world  to  save 
sinners.  We  all,  like  sheep,  had  gone  astray, 
and  must  perish  in  our  sins,  had  not  the  Lord 
Jesus  been  sent  of  his  Father,  out  of  his  bosom 
to  declare  the  good  will  of  God,  and  did  it,  by 
which  we  are  sanctified  through  the  offering 
up  of  the  body  of  Jesus  Christ,  and  this 
Lord  Jesus  Christ  the  eternal  Son  of  God, 
he  is  the  mediator  between  God  and  poor 
sinners.  Come  unto  me,  all  ye  that  are  weary 
and  heavy  laden,  says  Christ,  and  I  will  give 
you  rest ;  now  this  grace  is  from  God,  we  axe 
saved  by  grace,  and  that  not  of  ourselves,  it  is 
tbe  gift  of  God ;  through  faith  in  Christ  we  are 
saved ;  and  all  things  that  do  pertain  to  life 
and  godliness  it  is  the  gift  of  Cod  ;  now  all 
things  are  of  God,  who  hath  reconciled  us  to 
himself  by  Jesus  Christ,  to  wit,  that  God  was 
in  Christ  reconciling  the  world  to  himself, 
not  imputing  their  trespasses  unto  tbem. 
'Would  you  know  the  forgiveness  of  your  sins, 
your  peace  with  God,  and  that  God  is  well 
pleased  with  you?  God  is  reconciled  by  Jesus 
Christ  unio  you,  and  does  not  impute  your  sins 
unto  you,  but  looks  on  the  righteousness  of  Christ 
as  satisfaction,  that  thereby  you  might  have 
the  remission  of  your  sins  through  the  bload 
of  Christ.  Be  it  known  unto  all  men,  that  | 
through  this  roan's  preaching  the  forgiveness  I 
of  sins,  Acts  xiii.  38,  39,  and  by  him  all  that  | 
do  believe  are  justified  from  all  things,  from 
which  they  could  not  bo  by  the  law  of  Moses. 
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Now  justification  from  sin,  and  redemption 
from  iniquity,  is  through  the  knowledge  of 
Christ's  death  for*  oar  sins,  and  his  resurrection; 
and  now  there  is  no  other  name  given  under  Hea- 
ven whereby  we  can  be  saved,  but  by  the  name 
of  Jesus,  and  whosoever  polieveth  in  his  name 
shall  Dot  perish,  but  have  everlasting  life,,  John 
v.  24.  It  is  the  doctrine  of  Jesus  Christy  it  is 
bis  word,  and  I  hope  you  will  search  the^sc/ip? 
tares,  and  look  into  those  things  for  your  spulf 
good,  when  Christ  says,  Verily,  verily,  > I  say 
kdco  you,  he  that  beareth  rny  words  ancl  be- 
lieveth  them,  he  hath  everlasting  life,  and  shall 
not  come  into  condemnation,  but  is  passed 
from  death  to  life.  The  reason  why  God  does 
assure  poor  sinners  they  shall  not  pass  into 
everlasting  condemnation  and  perish,  is  through 
bis  rich  grace,  and  through  his  promise;  for  he 
bath  promised,  he  will  be  merciful  to  our  iniqui- 
ties, and  our  sins  will  remember  no  more ;  and 
these  his  promises  of  grace,  which  are  all  yea 
and  amen  in  Christ,  are  ratified  by  the  blood 
of  Christ;  the  blood  of  Christ  is.the  blood  of  the 
new  covenant,  and  it  is  that  by  which  we  have 
tbe  forgiveness,  remission,  and  cleansing  of  all 
•ur  sins." 

Under  Sheriff.  Mr.  Gibbs,  let  me  interrupt 
vou ;  this  is  very  pood  and  pertinent,  but  you 
have  said  these  things  over  and  over ;  t^ere  is 
another  of  your  friends  to  speak,  and'  the  time 
grows  short,  pray  go  on  to  the  matter,  or  con- 
clude. 

Gibbs.    "  I  shall  speak  a  word  or  two  as  to 
tbe  knowledge  of  forgiveness  of  sins,  by  and 
through  Jesns  Christ;  and  so  the  knowledge  of 
the  resurrection  of  the  dead,  it  is  the  fruit  of 
Jesus  Christ ;  for  by  the  first  man  came  death, 
and  by  the  second  man,  Christ,  came  life ;  and 
Cod,  that  has    by  his  exceeding  great  and 
mighty  power  raised  up  Jesus  Christ  from  the 
ferave  and  power  of  sin,  be  also  shall  raise  us 
up  by  the  same  power,  and  when  he  comes  the 
second  time,  at  his  appearing  and  coming  we 
shall  see  bim,  and  be  made  like  to  bim,  and 
be  will  receive  us  to  himself;  he  is  gone  to 
prepare  a  place  for  us,  and  in  his  Father's 
bouse  are  many  mansions,  and  if  it  were  not 
*o>  he  would  have  told  us:  And  now  God  that 
bath  given  eternal  life,  and  forgiveness  of  sins 
onto  his  poor  servants,  be  will  also,  when 
Jesus  Christ  shall  come  to  judge  the  world,  re- 
ceive him  into  his  everlasting  glory,  which  is 
my  faith,  expectation,    and    hope,   in-  God, 
through  Jeans  Christ.    A  man  may  bear  his 
infirmities,  but  a  wounded    conscience  who 
can    bear?      When   God    smites    who    can 
bear?    And  therefore  I  desire,  as  I  believe,  the 
fagiveness  of  all  my  sins,  through  the  rich 
trace  of  God,  through  the  bloodshed  of  Jesus 
Christ  his  Son ;  every  one  must  give  an  account 
to  God,  and  as  their  works  are,  so  will  their  re- 
ward be,  either  accepted  by  God,  as  workers 
of  Christ,  or  condemned  as  workers  of  iniquiry. 
Last  of  sill,  as  to  the  separated  congregations 
to  whom  I  belong,  I  have  observed  in  those 
few  days  that  I  have  lived,  there  is  ajgreat  deal 
of  animosity,  evil  will,  hard  censuring,  and 


abusing  the  precious  saints  of  Jesns  Christ.  If 
they  are  in  an  error,  you  that  are  in  the  truth 
instruct  them,  and  you  may  recover  them  out 
of  the  claws  of  the  Devil :  Are  you  Christians,  , 
and  have  the  light  of  God  in  y  ur  souls  ?  O  then 
strengthen  your  bretbreti,  do  not  give  them 
nick- names,;  and  abuse  them;  that's  not 
the  way ;  CJiript  teaches  another  lesson,  '  That 
*  if  thine  enemy  hunger,  you  shall  feed  him; 
'  and  if  he  be  a-lhirsty,  give  him  drinjt :'  We 
should  pray  to  the  Lord  that  he  would*  turn 
those  that  1*  out  of  bis  way,  into  the  right  way." 

Uruiir  Sher.  You  know  we  must  be  all 
subject  to  government,  every  congregation 
must  not  have  a  ruler, their  meetings  are  prohibits 
ed  by  good  authority,  and  because  they  will 
not  be  obedient  to  good  government. 

Gibbs.    "  I  do  not  say,  that  every  congre- 

Stion  must  have  a  ruler,  and  I  hope  I  speak 
e  words  of  sobriety ;  I  hope  you  will  .put  a 
charitable  construction  upon  what  I  say.  As 
to  the  magistrates,  I  have  a  word  or  two/' 
Under  Sher.  Speak  well  of  them. 
-  Gibbs,  "  Be  net  afraid,  I  will  not  speak 
any  evil  of  them ;  magistracy  is  nn  ordinance 
of  God,  and  tbe  end  of  magistracy  is  for  the 
punishment,  of  evil  doers,  and  tbe  praise  of 
them  that  do  well ;  and  for  this  purpose;  I  do 
desire  that  the  Lord  would  give  to  the  supreme 
magistrate  here  on  earth,  wisdom  and  under- 
standing, a  wise  council,  a  council  fearing 
God,  and  hating  coyetoosness,  that  they  may 
study  to  exalt  the  throne  of  the  king  in  righte* 
ousness  and  truth ;  O  that  we  may  ail  praise 
the  Lord  for  deliverance  out  of  condemnation  ; 
and  I  say  it  is  the  duty  of  all  the  subjects  of  the 
king's  majesty,  in  all  his  kingdoms  and  domi- 
nions, to  live  peaceably,  and  to  pray  for  tbe 
king's  majesty :  Prayers  and  intercessions  ought 
to  be  made  for  all  men,  especially  for  kings 
and  governors,  for  this  very  end  and.  purposes, 
that  thereby  we  may  live  in  all  quietness* 
godliness,  honesty  and  justice;  and  to  this 
very  end  the  Lord  bless  our  magistracy,  give 
them  counsel  and  wisdom,,  that  they  max 
love  them  that  love  the  Lord,  and  hate  then*, 
that  hate  the  Lord." 

After  Gibbs  had  done. speaking,  then  St*bln 
began,  who  went  over. all  the  particulars  of 
his  trial  at  large,  to  which  for  brevity>  sake 
we  refer  you.  After  which  he  said  as  follows : 
"  Friends  and  Countrymen, 
"  It  is  true,  and  I  must  confess  my  sin  in  the 
presence  of  God  (and  did  ask  meroy  of  the 
king)  that  I  was  in  the  company  when  I  did. 
hear  wicked  and  treasonable  words  spoken ; 
and  I  being  ignorant,  and  not  knowing  .the 
law,  did  not  discover  what  I  did  bear.— As  to 
my  judgment,  truly  I  desire  to  own  that  the 
scriptures  own ;.  I  shall  speak  of  that  place  in 
the  Hebrews,  which  is  the  command  of  Christ, 
I  desire  tbe  churches  and  the  people  every  one 
to  live  the  life  of  faith,  and  love  one  another; 
I  am  confident  it  would  be  a  means  of  abun- 
dance of  comfort  here  in  the  nation;  there  is, 
a  kind  of  heart  burning  and,  rising  one  against 
another,   you  are  m  and  so,  throw  djrt  one 
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again*  the  other ;  it  n  oar  in*  your  duty,  still 
Co  tie  Studying  to  live  in  love,  and  bear  one 
with  another,  not  to  be  angry,  destroy,  *na 
fight  one  with  another;  O  that  we  might  lire 
that  life  of  love  tffct  Ood  has  commanded,  then 
we  may  expert  the  nresence  of  Ood  to  be  with 
ttf ;  sorely  God  bath  a  great  jodgment  against 
hti  own  people,  for  not  loving  one  another." 

Phillip*.  "  Mr.  Sheriff,  I  have  only  one  word 
to  speak  before  I  go  to  my  prayers ;  that  is, 
Here  I  see  some  gentlemen  present  that  lire  in 
the  capacity  that  I  wni  in  as  a  soldier ;  I  say, 
be  faithful  to  yobr  trust,  and  beg  of  God  that 
yoo  may  stand  fast,  and  not  dishonour  God, 
nor  be  disobedient  to  the  king ;  when  the  Fifth 
Monarchy  men  were  up,  I  was  free  and  willing 
to  lay  down  tny  life  for  the  interest  of  the  na- 
tion, and  did  venture  it  as  much  as  any  young 
man  in  London  ;  therefore  good  friends,  have 
a  care :  I  am  now  brought  to  suffer ;  it  is  true, 
I  was  guilty  of  concealing  it ;  I  desire  your 
prayers,  that  now  as  we  are  going  to  the  state 
of  eternity  from  whence  there  is  no  redemption, 
I  humbly  beseech  you,  as  christians  and  friends, 
that  you  would  seek  earnestly  to  God,  that  now 
he  may  receive  our  souls  into  everlasting  rest 
and  happiness,  which  he  has  been  pleased  to 
bestow  on  them  that  love  him  and  fear  him ; 
and  the  Lord  knows  ray  heart,  I  speak  it  in 
his  presence,  that  had  the  king  been  pleased  to 
shew  mercy  to  me,  I  should  have'  been  a  faith- 
ful and  true  subject  to  him  all  my  days;  but 
seeing  it  is  the  righteous  hand  of  God,  that  ndw 
I  am  come  to  this  untimely  death,  I  desire  you 
to  lift  op  your  hearts  and  souls  to  Gpd  with  me, 
that  When  my  soul  shall  leave  this  body,  that 
the  I»rd  Jeans  Christ  may  with  his  everlasting 
arms  receive  me  to  glory :  There  is  no  redemp- 
tion after  death,  we  shall  either  go  to  eternal 
woe,  or  eternal  happiness:  therefore  good 
friends,  I  desire  you  to  look  up  to  God,  that 
when  my  soul  depart*,  it  may  be  received  to 


then 


thev  went  to  their  prayers :  which  be- 
ittg  ended,  their  caps  were  severally  nulled  over 
their  faces ;  and  aftersome  private  ejaculations, 
the  executioner  caused  the  cart  to  be  drawn 
away ;  and  after  they  bad  hanged  awhile  the  v 
wereseverally  beheaded  and  quartered  accord- 
ing to  their  sentence,  and  their  heads 'and 
quitters  converdH  in  a  basket  to  Newgate,  to 
be  disposed  or  at  the  king's  pleasure.  Their 
several  quarters  were  buried  on  Saturday  night, 
December  27.  Their  beads  were  set  up  on 
Several  poles,  two  on  the  ond  Tower-bill,  and 
two  on  the  other,  as  near  the  Tower  as  might 


LodloW's  *ccotfnt  of  rids  affair,  is  aft  follows : 
u  In  the  mean  time,  the  English  court  knowing 
themselves  to  be  fallen  under  the  hatred  and 
contempt  of  the  people  for  their  cruelty,  im- 
morality and  corruption,  aggravated  by  the 
late  sate  of  Dunkirk,  resolved  by  the  contriv- 
ance of  a  plot  to  disarm  their  enemies,'  and 
provide  fot  tfceir  present  safety.    To  this  end, 


by  the-  means  of  major-general  Brown  and 
others,  money  was  advanced*  and  arms  put 
into  the  hands  of  some  persons,  among  whom 
one  Bradley,  who  had  formerly  belonged  to 
•Cromwell,  was  the  principal,  that  by  giving 
small  sums  to  indigent  officers  of  the  late  army, 
and  by  shewing  the  arms  they  had  ready  t  they 
might  engage  them  and  others  in  this  pretend- 
ed design.  An  account  of  this  plot  was  print- 
ed and  published,  affirming,  That  divers  thou- 
sands* or  ill-affected  persons  were  ready,  under 
my  command,  to  seise  the  Tower  arid  the  city 
of  London ;  then  to  march  directly  to  White- 
hall, in  order  to  kill  the  king  and  Monk,  with  a 
resolution  to  give  no  quarter  to  any  that  ad- 
hered to  them ;  and  after  that  to  declare  for  a 
commonwealth.  By  this  means  one  Baker, 
who  had  been  of  the  guard  to  Cromwell,  aud 
since  the  disbanding  of  the  army,  had  been  re- 
duced to  grind  knives  for  a  poor  I  mug,  having 
received  half  a  crown  from  Bradley,  and  pro- 
mised his  assistance  when  there  should  be  occa- 
sion, was  executed  withvsome  others  for  this 
conspiracy.  However,  this  served  the  court 
for  a  pretence  to  seize  five  or  six  hundred  per- 
sons ;  to  disarm  all  tbote  they  suspected ;  to 
require  those  they  had  taken  f »  i;ive  hoods  of 
200/.  each,  not  to  take  up  arms  against  the 
king,  and  to  increase  the  sraudiug  guards. 
They' were  not  ashamed  also  to  give  out,  chat 
their  messengers  had  been  so  near  to  seize  my 
person,  that  they  had  taken  my  cloak  aud  slip- 
pers, and  committed  two  gentlemen  to  tlie 
Tower  for  accompanying  me,  as  they  said,  to 
the  sea-side,  in  order  to  my  escape ;  though  at 
the  same  time  they  knew  so  weft  where  f  was, 
that  they  had  employed  instruments  to  procure 
me  to  be  assassinated,  which  was  discovered  to 
a  merchant  of  Lausanne  by  a  person  of  quality 
living  in  these  parts,0  [Ludlow  was  in  Switzer- 
land J  "  who  had  refused  10*000  crowns  offer- 
ed to  him  on  the  uart  of  the  duchess  of  Anjou, 
(Orleans  is  intended)  sister  to  bis  gracious  ma- 
jesty, if  he  would  undertake  that  province.9 

The  General  farther  adds,  "  The  earl  of 
Antrim,  an  Irish  Papist,  and  one  who  bad  been 
concerned  among  the  first  in  the'  rebellion  of 
that  country,  having  been  seized  at  London,  as 
I  mentioned  before,  and  afterwards  sent  pri- 
soner to  Ireland,  was  ordered,  by  a  letter  under 
the  king's  band  and  seal,  to  be  cleared  and  set 
at  liberty,  charging  the  guilt  of  that  rebellion 
upon  bis  father,  and  affirming  in  the  said  letter, 
1  That  the  earl  of  Antrim  had  not  done  any 
1  thing,  without  warrant  and  authority  from  the 
*  king  hit  father;'  though  it  was  well  known, 
that  he  had  his  head  and  hands  deeply  and  ear* 
ly  engaged  in  that  bloody  work.  Thus  the 
mask  was  openly  taken  ofi\  in  confidence,  that 
a  people  deprived  of  their  lenders,  dispirited 
by  the  late  executions,  and  awed  by  the  au- 
thority of  a  complying  House  of  Commons, 
would  not  be  able  to  shew  their  resentment." 

There  is  reason  enough  to  believe,  that  the 
Court  very  much  exaggerated  the  transactions 
out  of  Which  arose  the  proceedings  against. 
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the  Act  of  Uniformity  was  brought  into  the) 
House,  many  did  apprehend  tfeat  so  severe  aa 
act  might  have  ill  effects,  and  began  to  abate* 
of  their  first  lieat :  Upon  which  reports  were 
spread,,  and  much  aggravated  as  thev  were  re- 
ported to  the  House  of  Commons,  of  the  nlots 
of  the  Presbyterians  in  several  counties.  Many 
were  taken  .up  on  those  reports:  But  none 
were  ever  tried  for  them.  So,  the  thing  l>eing 
let  fall,  it  has  been  given  out  since,  that  these 
were  forged  by  the  direction  of  some  hot  spH 
rits,  who  might  think  such  arts  were  necessary 
to  give  an  alarm,  and  by  rendering  the  party 
odious  to  carry  so  severe* an  act  against  them. 
The  lord  Clarendon  himself  was  charged  at 
having  directed  this  piece  of  artifice :  but  I 
could  never  see  any  ground  for  fastening  it  on 
him :  though  there  were  'great  appearances  of 
foul  dealing  among  some  of  the  farcer  sort." 
But  he  is  silent  as  to  this  of  1662  s  and  Hume 
is  silent  as  to  both. 


these  people,  as  well  as  those  against  James, 
Veaner  and  others :  See  John  James's  Case, 
sup.  p.  67,  and  the  note  to  p.  104.  But  the 
historians  who  are  most  vehement  in  their  ani- 
mosity against  Charles  the  Second  and  his  mi- 
nisters at  this  time,  are  scarcely  satisfied  with 
imputing  to  the  Court  the  charge  of  exaggera- 
tion. Mrs.  Macaulay*s  short  account  oT  this 
sham  conspiracy,  as  she  calls  it,  and  of  the 
proceedings  against  Tonge  and  the  rest,  is  a 
muter-piece  of  unfairness.  For  years  after  the 
Restoration  there  must  have  been  among  many 
classes  much  disaffection  towards  the  xoveni- 
mem,  and  at  court  the  deepest-  dread  of  the 
consequences  of  such  disaffection,  and  a  most 
amicus  wish  to  suppress  every  indication  of 
coaimotion  which  might  have  furnished  a  ral- 
lying point  to  all  the  disaffected.  Burnet  and 
Hume  both  mention  the  tumult  of  Veuner  and 
the  Miilenarians.  Of  the  plot  of  November 
aad  December,  1661,  Buruet  says,  "  When 
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THE  Court  being  sat,  a  Bill  of  Indictment 
was  drawn  up  against  Mary  Moders,  alias  Sted-. 
man,/<»r  having  two  husbands  now  alive,  viz. 
Tho.  Stedman  and  John  Carleton.  The  Grand 
Jury  found  the  Bill,  and  was  to  the  effect  fol- 
lowing, via. 

"  That  she  the  said  Mary  Moders  late  of 
London  Spinster,  otherwise  Mary  Stedman,  the 
wife  of  Tho.  Stedman,  late  of  the  City  of 
Canterbury  in  the  county  of  Kent,  Shoemaker, 
May  IS,  in  the  reign  of  his  now  majesty  the 
sixth,  at  the  Parish  of  St.  Mildred's  in  the  City 
of  Canterbury,  in  the  county  aforesaid,  did  take 
to  husband  the  aforesaid  Thomas  Stedman, 
and  him  the  said  Thomas  Stedman  then  and 
there  had  to  husband.  And  that  she  the 
stid  Mary  Moders,  alias  Stedman,  April  2 1, 
in  the  15th  year  of  his  said  majesty's  reign,  at 
London,  in  the  Parish  of  Great  St.  Bartholo- 
mew's, io  the  ward  of  Farringdon  without,  fe- 
loniously did '  Cake  to  husband  one  John  Car- 
leton, and  to  him  was  married,  the  said  Tho. 
Stedman  her  former  husband  being  then  alive, 
sad  in  full  life :  against  the  form  of  the  statute 
in  that  case  provided,  and  against  the  peace  of 
oar  said  sovereign  lord  the  king,  his  crown  and 
dignity,  fctc.w 

Afterwards  the  said  Mary  Moders,  alias  Sted- 
•sa,  was  called  to  the  Bar;  and  appearing, 
was conmaaded  to  holdup  berliand:  which 
the  accordingly  did,  and  her  Indictment  was 
read  to  her  at  foUoweth. 

Clerk  of  the  Peace.  Mary  Moders,  alias  Sted- 
man, thou  standest  indicted  ia  London  by  the 
&ame  of  Mary  Moders  late  of  London,  spinster, 
otherwise  Mary  Stedman,  the  wife  of,  &c.  [And 
here  the  ladictoitot  was  read  .as  above]  now 

tot,  ? i. 


sayest  thou,  art  thoe  Guilty  of  Felony  whereof 
thou  standest  indicted,  or  Not  Guilty  ? 

Mary  Moders.  Not  Guilty,  my  Lord. 

CI.  of  the  Peace.  How  wilt  thou  he  try'dt 

Prisoner.  By.  God  and  the  Country. 

CI.  of  the  peace.  God  send  thee  a  food  da> 
liverance. 

And  afterwards  she  being  set  to  the  bar  ia 
order  to  her  trial,  she  prayed  time  till  the  mor- 
row for  her  trial :  which  was  granted,  and  all 
persons  concerned  were  ordered  to  attend 
them  at  nine  of  the  clock  in  the  forenoon. 
The  Reader  is  desired  to  take  notice  of  the 
followiug  passage : 

After  she  was  arraigned,  and  going  back  te 
gaol,  her  husband  the  young  Lord  told  her,  ho 
must  now  bid  her  adieu  for  ever.  To  which, 
she  replied, 

u  Nay,  my  Lord,  'tis  not  amiss, 
u  Before  we  part,  to  have  a  .Kiss,* 

And  so  saluted  him,  and  said,  •  What  a  quar- 
'  rel  and  noise  here's  of  a  cheat!  You  cheated 
'  me,  and  I  you :  you  told  me  you  ware  a  Lord 
1  and  I  told  you  I  was  a  Princess;  and  I  think 
'  t  fitted  you/  And  so  saluting  each  other 
they  parted. 

June  4. 1063. 

The  Court  was  set ;  Proclamation  was  made* 
m  CL  of  the  Peace;  OYes  I  all  manner  of  per* 
.sons  that  have  auy  thing  more  to  do,  &c.    Set 
Mary  Moders  to  the  Bar :  where  she  accord- 
ingly stood. 

CI.  of  the  Pence.  Mary  Moders,  alias  Sted- 
man, hold  up  thy  hand:  [which  she  did.]  Those 
men  that  you  shal}  hear  called,  and  personally 
appear,  are  to  pass  between  our  sovereign  lord 
the  king  and  you  for  your  life ;  if  you  wiU.  abel- 
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lenge  tbem,  or  any  of  them,  yoa  must  do  itVhen 
.  they  come  to  the  book  to  be  sworn,  before  they 
•resworn.  And  then  were  called,  William 
Rutland;  Arthur  Vieers,  Arthur  Cepei,  Tho. 
Smith,  Fran.  Chaplain,  Robert  Harvey,  Simon 
frriver,  Robert  Kirkham,  Hugh  Massoo,Tho. 
Westley,  Richard  Clutterbuck,  Roodolph 
Tooke.  And  she  challenged  none ;  but  they 
were  severally  sworn. 

CI.  of  the Peace.  Crier,  make  proclamation: 
O  Yes!  if  anyone  can  inform  my  lords  the 
king's  justices,  the  king's  serjeant,  or  the  king's 
attorney,  before  this  inquest  be  taken  between 
our  sovereign  lord  the  king,  and  the  Prisoner  at 
the  Bar,  let  them  come  forth,  and  they  shall 
be  heard,  for  now  the  Prisoner  stands  at  the 
fear  upon  her  deliverance :  and  a)l  others  that 
are  bound  by  recognizance  to  give  evidence 
against  the  Prisoner  at  the  Bar,  come  forth  and 
give  evidence,  or  else  you  will  forfeit  your  re- 
cognizance. 

The  Witnesses  being  called  several  times, 
and  not  appearing,  young  Carleton  came  into 
the  court  in  a  rich  garb  trimmed  with  scarlet 
ribbands,  and  prayed  that  in  respect  his  father 
and  the  rest  of  the  witnesses  werejiot  all  ready, 
the  trial  might  be  deferred  for  half  an  hour; 
and  he  going  back,  and  passing  the  Prisoner 
his  Princess,  who  stood  there  in  a  black  velvet 
wastcoat,  dressed  in  her  hair,  trimmed  also  with 
scarlet  ribbands,  she;  (veiling  her  race  with  her 
fan)  laughed  at  him,  to  the  great  observation  of 
the  court :  and  so  the  young  Lord  left  the  court 
(by  advice  of  his  frieuds)  and  betook  himself 
to  an  adjoining  house,  where  he  stood  the  whole 
trial. 

After  some  stay  the  witnesses  came  into 
the  Court,  and  the  Prisoner  was  set  to  the  Bar, 
and  silence  being  commanded,  the  Indictment 
was  again  read. 

CI.  of  the  Peace.  Upon  this  Indictment  she 
liath -pleaded  Not  Guilty,  and  for  her  trial  hath 
put  herself  upon  God  and  the  country';  which 
country  you  are.  [Your  charge  is  to  inquire 
whether  she  is  Guilty  of  the  said  Felony,  or 
tfot  Guilty  :  if  you  find  her.  Guilty,  you  shall 
enquire  what  goods  and  chattels  she  had  at 
the  time  of  the  felony  committed,  or  at  any 
time  sithence :  if  you  find  her  Not  Guilty,  you 
shall  enquire  whether  she  did  flee  for  it ;  if  you 
find  that  she  fled  for  it,  you  shall  enquire  of 
her  goods,  &c.  as  if  she  had  been  Guilty  :  if 
you  find  she  be  Not  Guilty,  nor  that  she  did 
See  for  it,  say  so,  and  no  more,  and  hear  yoar 
'  evidence. 

Several  Witnesses  were  then  sworn: 

Jama  Knot.  'My  lord,  and  gentlemen  of  the 
jury,  I  gave  this  woman  in  marriage  to  one 
Thomas  Stedman,  which  is  now  alive  in  Dover, 
4u>d  I  saw  him  List  week. 

Court.  Where  was  she  married? 

Knot.  In  Canterbury. 

Court.  Where  there? 


Knot.  In  St,  Mildred's,  by  one  parson  Man, 
who  is  now  dead. 
Court.    How  long  since  were  the/  married? 
Knot.  Abcut  nine  years  ago.  . 


Court.  Did  they  live  together  afterwards  ? 

Knot.  Yes,  about  four  yean,  and  had  two 
children. 

Court.  You  gave  her  in  marriage,  but  did 
the  minister  give  lier  to  her  husband  then  ? 

Knot.  Yes,  and  they  lived  together. 

Jury.  Friend,  did  you  give  this  very  woman  ? 

Knot.  Yes. 

Court.  What  company  was  there? 

Knot.  There  was  the  married  couple,  her 
sister,  myself,  the  parson,  and  the  sexton. 

Court.  Where  is  that  sexton? 

Knot.  I  know  not,  my  lord. 

Court.  You  are  sure  they  were  married  in 
the  church;  and  this  the  woman  ? 

Knot.  Yes,  I  am  sure  of  it. 

Court.  Flow  long  ago  ? 

Knot.  About  nine  years  ago. 

Court.  Did  you  know  this  woman  before 
the  marriage,  and  how  long? 

Knot.  Yes,  I  knew  her  a  long  time,  I  was  an 
apprentice  seven  years  near  her  mother's  house 
iu  Canterbury. 

Court.  Then  she  is  no  foreign  princess  ?  Of 
what  parentage  was  she  ? 

Knot.  I  did  not  know  her  own  father,  [and 
in  that  he  might  be  believed]  but  her  father-in- 
law  was  a  musician  there. 

Court.  You  saw  her  married :  What  words 
were  used  at  her  marriage,  and  in  what 
manner  ? 

Knot.  They  were  married  according  So  the 
order  of  the  land,  a  little  before  the  act  came 
forth  touching  marriages  by  justices  of  the 
peace. 

Court.  Was  it  by  the  form  of  Common 
Prayer,  any  thing  read  of  that  form? 

Knot.  I  did  not  take  notice  of  that,  I  was 
but  a  young  man,  and  was  desired  to  go  aloug 
with  them. 

William  Clerk  being  sworn,  said,  My  lord, 
I  was  last  week  in  Dover,  in  company  with  this 
James  Knot  and  Thomas  Stedinan;  and  he 
the  said  Stedman  did  own  that  he  did  marry 
one  Mary  Moders,  a  daughter  of  one  in  Can* 
terbury,  and  that  Knot  gnve  her,  and  that  he 
had  two  children  by  her,  and. declared  his  wil- 
lingness to  come  up  to  give  evidence  against 
her,  but  wanted  money  for  his  journey :  And  I 
have  understood  that  a  jrerson  here  in  Court 
was  of  a  jury  at  Canterbury,  at  a  trial  between 
Day  and  Mary  Stedman  at  the  bar,  for  having 
two  husbands. 

Court.  Was  she  cleared  ? 
Clerk.  I  cannot  tell. 

Young  Carletonft  father  sworn.  My  lnrd,  I 
was  at  Dover  the  last  week,  on  Wednesday ;  I 
saw  the  husband  of  this  woman,  and  the  man 
acknowledge  himself  to  be  so,  and  did  say  that 
James  Knot  was  the  man  that  gave  her  in  mar* 
riage  to  him. 

Court.  Where  is  this  man  her  husband? 
Hearsays  must  condemn  no  man :  What  do  you 
know  of  your  own  knowledge? 

Carleton  the  Elder.    I  know  the  man  ii 
alive. 
Court.  Do  yoa  know  he  was  married  to  her? 
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Carieton.  Not  I,  my  lord, ' 

Sarah  William*.  My  lord,  this  woman,  was 
bound  for  Barbadoes,  to  go  along  with,  my  hus- 
band, and  she  desired  to  lodge  at  our  house  for 
some  time,  and  did  so;  and.  when  the  ship  was 
ready  to  go,  she  went  into  Kent  to  receive  her 
means,  and  said  she  would  meet  the  ship  in  the 
Downs ;  and  missing  the  ship,  took  boat  and 
went  to  the  ship.  After  several  days  remain- 
ing there,  there  came  her  husband  with  an 
order,  and  fetched  her  ashore,  and  carried  her 
to  Dover-Castle. 

Court.  What  was  his  name  that  had  an 
•rder  to  bring  her  on  shore  again?  • 

Sarah  Williams.  His  name  was  Thomas 
Stedman.  - 

Court.  Have  yon  any  more  to  prove  the 
first  marriage  ? 

Carieton  the  Elder.  No,  none  but  Knot; 
there  was  none  but  three,  the  minister  dead, 
the  sexton  not  to  be  found,  and  this  Knot  who 
hath  given  evidence. 

Court.  What  became  of  the  two  children, 
Knot? 

Knot.  They  both  died. 

Carieton  the  Elder.  Stedman  said  in  my 
Wring,  that  they  had  lived  four  years  together, 
had  two  children  by  her,  and  both  dead;  five 
yean  ago  last  Easter  since  she  left  him. 

Omit.  Mr.  Carieton,  what  have  you  heard 
this  woman  say  ? 

Carkton.    My  lord,  she  will  confess  nothing. 

Court.  Mr.  Carieton,  did  you  look  in  the 
Church-Register  for  the  first  marriage  ? 

Carieton.  I  did  look  in  the  book,  and  he  that 
is  now  clerk,  was  then  sexton,  [just  now  not  to 
be  found ;]  he  told  me,  that  marriages  being 
then  very  numerous,  preceding  the  act  before- 
mentioned,  the  then  clerk  had  neglected  the 
registry  of  this  marriage.  If  she  intended  this, 
trade,  she  likewise  knew  how  to  make  the 
clerk  mistake  registering  the  marriage. 

Young  CarUton's  brother  sworn ;  who  said, 
My  Lord,  and  Gentlemen  of  the  Jury,  I  was 
present  at  the  marriage  of  my  brother  with  this 
gentlewoman,  which  was  on  or  about  April  2 1, 
1663.  They  were  married  at  Great  St.  Bartho- 
lomew's, by  one  Mr.  Smith,  a  minister  here  in 
Coon,  by  license. 

Mr.  Smith  the  Parson  sworn.  My  lord,  all 
that  I  can  say,  is  this ;  That  Mr.  Carieton  the 
younger  told  me  of  such  a  business,  and  desired 
me  to  marry  them :  They  came  to  church,  and 
I  did  marry  them,  by  the  book  of  Common 
Prayer. 

Court.  Mr.  Smith,  are  you  sure  that  is  the 
woman  ? 

Parom.  Yes,  my  lord,  it  is;  I  believe  she 
will  not  deny  it. 

Prisoner.  Yes,  my  lord,  I  confess  I  am  the 
woman. 

Court.    Have  yon  any  more  witnesses  ? 

Carieton.  We  can  get  no  more  but  Knot  to 
prove  the  first  marriage,  the  last  is  clear. 

Recorder  HoweL  Where  is  Knot?  Remem- 
ber yourself  what  jou  said  before.     You  say, 


von  know  that  woman  at  the  bar,  that  you  bad 
known  her  a  great  while,  that  she  was  bora 
near  you  in  Canterbury,  that  yon  were  present 
at  her  marriage,  that  parson  Man  married  them, 
that  .none  were  present  but  yourself,  the  mar- 
ried couple,  parson,  sexton,  and  her  lister. 

Knot.  Some  others  came  into  the  church, 
but  none  that  I  knew ;  I  am  sure  none  went 
with  her,  but  those  I  named. 

Court.    Who  gave  her  in  marriage  ? 

Knot.    I  did. 

Court*    How  came  you  to  do  it  ? 

Knot.  I  was  Sted  man's  shopmate,  and  he 
desired  me  to  go  along  with  him. 

Court.    Were  her  parents  then  living,  or  no  ? 

Knot.    Her  mother  was. 

Jury.    How  old  are  you? 

Knot.    Two.  or  three  and  thirty  years. 

Jury.    How  long  ago  was  this  marriage? 

Knot.    About  nine  years  since. 

Court.  Then  he  was  23,  and  might  do  it : 
What  is  your  trade  of  life? 

Knot.  I  am  a  cordwainer,  otherwise  a  shoe- 
maker; Stedman  was  so  too;  we  wrought  both 
together. 

Jury.  We  desire  to  know  whether  she  had  a 
father  and  mother  then  living  ? 

Knot.    She  had  a  father-in-law. 

Court.    Did  you  know  her  mother  ? 

Knot.    Yes.  ' 

Court.  How  long  before  that  marriage  did 
her  own  father  die  ? 

Knot.  I  did  not  know  him.  [He  said  so 
before  indeed.] 

Court.    What  age  was  she  when  married? 

Knot.    I  suppose  about  19  or  20. 

Prisoner.  May  it  please  your  honours,  and 
Gentlemen  of  the  Jury,  you  have  heard  the  se- 
veral witnesses,  and  I  think  this  whole  country 
cannot  but  plainly  see  the  malice  of  my  hus- 
band's father  against  me;  how' be  causelessly 
hunts  after  my  life.  When  his  son  my  husband, 
came  and  addressed  himself  to  me,  pretending 
himself  a  person  of  honour,  and  upon  first  sight 

{ tressed  me  to  marriage ;  I  told  him,  Sir,  (said 
)  1  am  a  stranger,  have  no  acquaintance  here, 
and  desire  you  to  desist  your  suit.  I  could  not 
speak  my  mind,  but  he  (having  borrowed  some 
threadbare  complimeuts)  replied,  Madam,  your 
seeming  virtues,  your  amiable  person,  and  no- 
ble deportment,  render  you  so  excellent,  that 
were  fin  the  least  interested  in  you,  I  cannot 
doubt  of  happiness :  and  so  with  many  words 
to  the.  like  purpose,  courted  me.  I  told  bim, 
and  indeed  could  not  much  wonder,  that  at  so 
small  a  glance  be  could  be  so  presumptuous 
with  a  stranger,  to  hint  this  to  me :  hut  all  I 
could  say,  would  not  beat  him  of.  And  pre-' 
sently  afterwards  he  having  intercepted  my  let- 
ter, by  which  he  understood  bow  my  affairs 
stood,  and  how  considerable  my  means  were, 
he  still  urged  me  to  marry  bim :  And  immedi- 
ately by  the  contrivance  of  his  friends,  gaping 
at  my  fortune,  L  was  hurried  to  church  to  be 
roamed,  which  the  parson  at  first  did  without 
license,  to  secure  me  to  my  husband,  and  some 
time  after  had  a  license.— And  my  husband* 
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father  afterwards  considering  I  bad  a  consider- 
able fortune,  pressed  ine,  that  in  respect  I  bad 
Ho  relations  here,  and  because!  says  he,  we  are 
mortal,  you  would  do  well  to  make  over  your 
estate  to  my  son  your  husband ;  it  will  be  much 
for  your  honour,  satisfaction  of  jthe  world,  and 
for  which  you  will  he  chronfcled  for  a  rare  wo- 
man. And  perceiving  he  bad  not  baited  bis 
hook  sufficient  (witji  some  fair  pretences,)  to 
4atch  me  then,  he  and  his  sob,  who  were  both 
willing  to  make  up  some  of  their  former  losses 
in  circumventing  me  of  what  I  had,  they  robbed 
me  of  my  jewels,  and  clothes  of  great  value; 
find  afterwards  pretended  they  were  counterfeit 
jewels,  and  declared  that  I  had  formerly  been 
married  to  one  at  Canterbury,  which  place  1 
know  not ;  and  this  grounded  on  a-  letter  (of 
their  own  framing)  sent  from  Dover,  with  a  de- 
scription of  me ;  that  I  was  a  young  fat  woman, 
full-breasted ;  that  I  spoke  several  languages, 
and  therefore  they  imagined  me  the  person ; 
trad  so  violently  carried  me  from  my  lodging  be- 
fore a  Justice  of  Peace,  only  to  affright  me,  that 
I  might  make  my  estate  over  to  them.  The 
Justice  having  heard  their  several  allegations,. 
eould  not  commit  me,  unless  they  would  be 
bound  to  prosecute  me;  which  my  husband  being 
unwilling  to,  the  Justice  demanded  of  his  father 
whether  he  would  prosecute  me,  saying,  they 
must  not  make  a  fool  of  him ;  and  so  after  some 
whisperings,  the  father  and  his  son  were  both 
bound  to  prosecute,  and  thereupon  I  was  com- 
mitted to  prison.  And  since  that,  these  people 
have  been  up  and  down  the  country,  and  find- 
ing none  there  that  could  justify  any  thing  of 
this  matter,  they  get  here  an  unknown  fellow, 
unless  iu  a  prison,  and  from  thence  borrowed, 

Jou  cannot  but  all  judge,  to  swear  against  me. 
fy  lord,  were  there  any  such  marriage  as  this 
fellow  pretends,  methinks  there  might  be  a  cer- 
tificate from  the  minister  or  place ;  certainly  if 
married,  it  must  be  registered :  but  there  is  no 
registry  of  it,  and  so  can  be  no  certificate,  no 
minister  nor  clerk  to  be  found.  And  if  I  should 
cwn  a  marriage,  then  you  see  that  great  witness 
Cannot  tell  you  whether  I  was  lawfully  married, 
or  how  -  but  it  is  enough  for  him  (if  such  a  pal- 
try fellow  may  be  believed)  to  say,  I  was  mar- 
ried. I  was  never  yet  married  to  any  but  John 
Carleton,  the  late  pretended  lord :  but  these 
persons  have  sought  all  ways  to  take  away  my 
life,  bring  persons  to  swear  against  me,  one 
hired  with  5/.  and  another  old  fellow  per- 
suaded to  own  me  for  his  wife;  who  came 
to  the  prison,  and  teeing  another  woman, 
owned  oer,  and  afterwards  myself,  and  in- 
deed any  body.  If  such  an  old  inconsiderable 
fellow  had  heretofore  wooed  me,  it  must  have 
been  for  want  of  discretion,  as  Carleton  did  for 
want  of  money ;  but  I  know  of  no  such  thing. 
Several  scandals  have  been  laid  upon  me,  but 
no  mortal  flesh  can  truly  touch  the  least  hair  of 
my  bead  for  any  such  like  offence ;  they  have 
framed  this  of  themselves,  My  lord,  I  am  a 
stranger  and  a  foreigner;  and  being  informed 
there  is  matter  of  law  in  this  trial  for  my  life, 
my  iooocence  shall  be  my  counsellor,  and  your 


lordships  my  judges,  to  whom  I  wholly  refer  my 
cause.  Since  I  have  been  in  prison,  several 
from  Canterbury  have  been  to  see  me,  pretend- 
ing themselves  (if  I  were  the  person  as  was  re- 
lated) to  be  my  school-mates ;  and  when  they 
came  to  me,  the  keeper  can  justify,  they  all  de- 
clared they  did  not  know  me. 

Court.  Knot,  you  said  she  lived  near  you 
at  Canterbury  ;  what  woman  or  man  there, 
have  you  to  prove  she  lived  there  ?  Have  you 
none  in  that  whole  cify,  neither  for  love  of 
justice  nor  right,  will  come  to  say  she  lived 
there? 

Knot.    I  believe  I  could  fetch  one. 

Court.    Well  said !  are  they  to  fetch  still  ? 

Prisoner.  My  lord,  I  desire  some  witnesses 
may  be  heard  in  my  behalf. 

Elizabeth  Collier  examined.  My  lord/my 
husband  being  a  prisoner  in  the  Gate-House,  I 
came  there  to  see  my  husband,  and  did  work 
there  on  days;  and  there  came  in  an  old  man, 
his*  name  was  Billing,  he  said  he  had  a  wife 
there :  says  Mr.  Baley,  Go  in  and  find  Iter 
out :  and  he  said  I  was  his  wife,  turned  my 
hood,  and  put  on  his  spectacles,  looks  upou 
me,  and  said  I  was  the  same  woman  his  wife ; 
and  afterwards  said  I  was  not,  and  so  toothers : 
I  can  say  no  more. 

Jane  Finch  examined.  My  Lord,  there  came 
a  man  and  woman  one  night,  and  knocked  at 
ray  door ;  I  come  down,  they  asked  to  speak 
with  one  Jane  Finch.  I  am  the  person,  said  I. 
-We  understand,  said  they, you  know  Mrs.  Carle- 
ton now  in  prison.  Not  I,  said  I,  I  only  went 
to  see  her  there.  Said  they,  be  not  scrupu- 
lous; if  you  will  go  and  justify  any  thing 
against  her,  we  will  give  you  5/. 

Court.    Who  are  those  two  ? 

Finch.    I  do  not  know  them,  my  Lord. 

Mr.  Baley  examined.  My  Lord,  there  has 
been  at  least  500  people  have  viewed  her, 
several  from  Canterbury,  40  at  least  that  said 
they  lived  there ;  and  when  they  went  up  to 
her,  she  hid  not  her  face  at  all,  but  not  one  of 
them  knew  her. 

Court.    What  country-women  are  you  ? 

Prisoner.  I  was  born  in  Cologn  in  Ger- 
many. 

Court.  Mr.  Carleton,  how  came  you  to  un- 
derstand she  was  married  formerly  ? 

Carleton  Elder.  I  received  a  letter  from  the 
Recorder  of  Canterbury  to  that  purpose. 

Prisoner.  They  that  gm  offer  5/.  to  swear 
against  me,  can  also  frame  a  letter  against  mc: 
they  say  I  was  19  years  of  age  about  nine  years 
ago,  and  am  now  but  21. 

Court.  Mr.  Carleton,  you  heard  what  Knot 
said  t  he  said  she  lived  near  him  four  years  a 
•wife,  why  did  you  not  get  somebody  else  to 
testify  this  ? 

Carleton.  Here  was  one  Davis  that  was 
at  her  father's  house  and  spoke  with  him  ■ 

Court.    Where  is  he? 

Carleton.    I  know  not ;  he  was  here. 


**) 
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Court.  You  were  telling  the  Court  of  a 
former  Indictment  against  her,  what  w,as  lhat 
for? 

Car  let  on.  She  was  indicted  for  having  two 
hosbaods,  Stedman  of  Canterbury  her  first 
husband,  and  Day  of  Dover,  Chirurgeon,  her 
second  husband.  The  indictment  was  tra- 
versed the  year  before  his  majesty  came  to 
England,  she  was  found  Not  Guilty. 

Court.    Who  was  at  that  trial? 

Cwleton.  One  here  in  Court  was  of  the 
Jury.  But  tlrat  party  said  there  was  such  a 
trial,  but  knows  not  that  this  is  the  woman. 

Judge  Howell.  Gentlemen  of  the  J  ury,  you 
•ee  this  Indictment  is  against  Mary  Modem, 
otherwise  Stedman,  and  it  is  for  having  two 
hatbands,  both  at  one  time  alive ;  the  first 
Scedmau,  afterwards  married  to  Carletoo,  her 
former  husband  being  alive.  You  have  heard 
the  proof  of  the  first  marriage,  and  the  proof 
doth  depend  upon  one  witness,  that  is  Knot ;  and 
he  indeed  doth  say,  he  was  at  the  marriage,  gave 
ber  away;  and  he  names  one  man,  the  parson 
that  married  her,  that  he  is  .dead  ;  none  pre- 
sent there  but  tbe  married  couple  that  must 
need*  be  there,  the  parson,  this  witness,  her 
tuter,  and  the  sexton;  that  he  knows  not 
what  is  become  of  the  sexton.  All  the  evi- 
dence given  on  that  side,  to  prove  her  guilty  of 
this  Indictment,  depends  upon  his  tingle  tes- 
timony. It  is  true  he  says  she  was  married  at 
Canterbury,  but  the  particulars,  dr  manner  of  the 
marriage,  he  doth  not  so  well  remember,  whe- 
ther by  tbe  book  of  Common  Prayer,  or  other- 
wise ;  but  they  lived  together  four  years,  had 
two  children.  If  she  were  born  there,  married 
there,  bad  two  children  there,  and  lived  there 
to  long,  it  were  easy  to  have  brought  somebody 
to  prove  this :  that  is  all  that  is  material  for  the 
first  marriage. — For  the  second,  there  is  little 
proof  necessary  ;  she  confesses  herself  married 
toCarieton,  and  owns  him;  the  question  Is, 
whether  she  was  married  to  Stedman  or  not  ? 
—You  have  heard  what  defence  she  hath  made 
for  herself,  some  witnesses  on  her  behalf :  if 
you  believe  that  Knot,  the  tingle  witness,  speaks 
the  truth  so  far  forth  to  satisfy  your  conscience 
that  that  was  a  marriage,  she  is  Guilty.  You 
•ee  what  die  circumstances  are,  it  is  penal;  if 
Guilty,  she  must  die;  a  woman  hath  no 
clergy,*  she  is  to  die  by  tbe  law,   if  Gui!ty. 

9  By  the  temporary  star.  S  &  4  William 
tad  Mary,  c.  9.  (An  Act  to  take  away  Clergy 
fro©  some  offenders,  and  to  bring  others  to 
poaishmeot,)  it  was  enacted, "  That  in  cases 
where  a  man,  being  convicted  of  felony,  might 
demand  the  benefit  of  his  Clergy,  a  woman  con- 
tOed  for  such  like  offence,  and  praying  tbe 
benefit  of  that  statute,  should  not  have  judg- 
ment of  death  given  against  her  upon  such  con- 
viction, or  execution  awarded  upon  any  out- 
lawry for  such  offence,  but  should  suffer  the  same 
puiushment  as  <a  man  who  hath  the  benefit  of 
his  Clergy  in  the  like  case  should  sower."  This 
statute  was  in  the  next  session  of  parliament, 
Winued  bj  statute  4  and  5  William  and  Mary 


You  heard  she  was  indicted  at  Dover  for  hav- 
ing two  husbands,  Stedman  the  first,  and  Day 
the  second.  There,  it  seems  by  that  which 
tbey  have  said,  she  was  acquitted  ;  none  can 
say  this  was  the  woman :  That  there  was  a  trial, 
may  he  believed ;  but  whether  this  the  wo- 
man tried  or  acquitted,  doth  not  appear.  One 
here,  that  was  of  that  Jury  says  there  was  a 
trial,  but  knows  not  that  this  is  the  woman. 
So  that  upon  the  whole,  it  is  left  to  you  to 
consider  of  the  evidence  you  have  heard,  and 
so  to  give  your  verdict. 

The  Jury  went  forth,  and  after  some  short 
consultation  returned  to  their  places.  Their 
names  were  called,  and  all  answered. 

CI  of  the  Peace.  Are  you  all  agreed  of  your* 
verdict  ? 

Jury.    Yes. 

Clerk.    Who  shall  say  for  you? 

Jury.    The  foreman. 


c.  94,  by  which,  after  reciting  that  some  doubt 
had  arisen  upon  the  former  statute,  whether  a 
woman  should  have  the  benefit  thereof  mora 
than  once,  it  is' also  declared  and  euacted, 
"  That  if  any  woman  hath  been,  or  at  any  time 
hereafter  shall  he  convicted  of  any  felony,  for 
which  a  man  might  have  the  benefit  of  clergy, 
and  upon  her  prayer  hath  once  bad,  or  here- 
after shall  once  have,  the  benefit  of  tbe  said 
statute,  and  shall  be  again  convicted  of  any  other 
felony,  for  which  a  man  might  have  the  benefit 
of  his  clergy,  such  woman  shall  be,  and  is  here- 
by totally  excluded  from  having  any  benefit  or 
advantage  of  the  said  statute,  out  shall  suffer 
pains  or  death  in  such  and  the  same  manner 
as  if  the  said  Statute  had  not  been  made."  And 
by  6  and  7  W.  3.  c.  14.  these  enactments  are 
rendered  perpetual. 

As  to  how  a  peeress  convicted  of  a  clergyable 
felony,  shall  be  dealt  with,  See  the  Case  of  the 
duchess  of  Kingston,  16  Geo.  3d,  a.  n.  1776, 
infru,  aad  die  Speech  of  the  Lord  Chief  Barou 
on  delivering  the  opinion  of  the  Judges  there- 
in. Mr.  Barrington  (in  a  Note  to  hia Observa- 
tions, 1st  Edition,  on  Statu  turn  Glonceetriss  6 
Ed.  1.)  accuses  the  Common  Law  of  a  want  of 
humanity  in  excluding  women  from  the  benefit 
of  clergy.  The  benefit  of  clergy  seems  to  have 
very  little  relation,  either  to  humanity  or  to 
tbe  Common  Law.  It  was  a  scandalous  privi- 
lege extorted  by  the  power  of  tbe  Popish 
Clergy  in  favour  of  criminals  of  their  own  order, 
to  which  order  women  could  never  be  ad- 
mitted. It  may  be  conjectured,  that  some 
intimation  to  this  effect  was  made  to  Mr. 
Barrington ;  for  in  subsequent  editions  of  his 
book,  he  has  added  somewhat  to  his  note; 
however,  what  he  says  amounts  in  fact  only  to 
an  assertion  of  the  well  known  troth,  that  the 
privilege  should  never  have  been  granted.  It. 
appears  by  *  Hale's  Hist.  P.  C.  cap.  51,  that  an- 
ciently nuns  professed,  were  admitted  to  tbe 
privilege  of  clergy.  But  see  11  Co.  Rep.  49  b. 
For  more  concerning  benefit  of  clergy,  see  the 
cases  of  Cavenagb  and  others!  and  of  Lord 
Warwick,  sft/ro. 
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Clerk.  Mary  Modera  alias  Stedman,  hold 
«p  thy  band :  look  upon  her,  Gentlemen ; 
what  say  you,  is  she  Guilty  of  the  felony  where- 
of she  stands  indicted,  or  Not  Guilty  ? 

Foreman. %  Not  Guilty. 
'    [And  thereupon  a  great  number  of  people 
•beiog  in  and  about  the  court,  hissed  and  clapped 
their  hands.] 

Clerk.    Did  she  fly  for  it? 


Foreman.    Not  that  we  know. 

Afterwards  she  desired,  that  her  jewels  and 
clothes  taken  from  her,  might  be  restored  to 
her.  The  Court  acquainted  her,  that  they  were 
her  husband's,  and  that  if  any  detained  them, 
from  her,  he  might  have  his  remedy  at  law  : 
she  charging  old  Mr.  Carleton  with  them  he 
declared  they  were  already  iu  the  custody  of 
his  sou  her  husband.' 


214.  Proceedings,  in  the  House  of  Commons,  respecting  a  Message, 
alleged  to  have  been  carried  by  the  Earl  of  Bristol  to  the  King 
from  Sir  Richard  Temple,  undertaking  that  the  King's 
Revenue  should  be  settled  :  15  Charles  II*  a.  d.  1663. 
[Commons'  Journals.    4  Cobbett's  Pari.  Hist  269.] 


June  13, 1663. 

UpON  information  given  to  the  Commons,  hy 
Mr.  Coventry,  That  his  majesty  had  com- 
manded him, to  impart  to  the  House  that  a 
Message  was  delivered  to  his  majesty  by  a 
person  of  quality,  from  sir  Richard  Temple,  to 
the  effect  following :  viz.  "  That  sir  Richard 
was  sorry  his  majesty  was  offended  with  him 
that  he  could  nut  go  along  with  tbem  that 
had  undertaken  his.  business  in  the  House  of 
Commons  :  but,  if  his  majesty  would  take  his 
advice,  and  intrust  him  and  his  friends,  he 
would  undertake  his  business  should  be  effect- 
ed, and  .Revenue  settled,  better  than  he  could 
desire;  if  the  courtiers  did  not  hinder  it :''  It 
was  ordered,  That  a  Committee  be  appointed 
to  examine  the  said  matter,  and  report  it  to 
the  House. 

Jane  90.  It  was  resolved,  "  That  the  king 
.be  humbly  desired,  that  he  would  be  graciously 
pleased  to  name  the  person  that  did  deliver 
the  Message  to  his  majesty  from  sir  Richard 
-Temple :  and  that  his -majesty's  two  principal 
secretaries  of  state,  Mr.  Treasurer,  and  sir  Wil- 
liam. Coropton,  do  attend  his  majesty,  and  ac- 
quaint him  with  the  desires  of  this  House." 

June  26.  Mr.  Secretary  Morrice  acquainted 
the  House,  That  he  had  received  command 
from  his  Majesty  to  declare  to  the  House,  That 
the  earl  of  Bristol  was  the  person  that  did  de- 
liver the  Message,  from  sir  Richard  Temple  to 
bis  majesty.  Upon  which  it  was  resolved,  That 
a  copy  of  the  first  Message  sent  by  his  ma- 
jesty, against  sir  Richard  Temple,  be  sent  to 
the  earlof  Bristol :  and  he  be  made  acquainted, 


*  Although  these  Proceedings  are  short  and 
not  very  satisfactory,  they  are  interesting;  not 
only  from  the  nature  of  the  alledged  offence, 
but  also  from  the  earl  of  Bristol's  share  in  them ; 
who,  in  less  than  a  fortnight  after  they  were 
concluded,  brought  forward  the  Articles  of 
High  Treason  against  the  earl  of  Clarendon, 
which  form  the  basis  of  the  next  Case :  with 
that  Case  the  present,  it  will  be  seen,  is  con- 
nected. 


That  the  king  hath  sent  word  to  this  House, 
That  he  brought  the  Message  to  him,  from  sir 
Richard ;  and  his  Answer  desired,  Whether 
sir  Richard  did  desire  him  so  to  do :  and  tliat 
Mr.  Vnughan  and  Mr.  Garraway  do  attend  the 
earl  with  this  Message. 

June  27.  Mr.  Vaughan  reported,  "That 
he  and  Mr.  Garraway  bad  attended  the  earl 
of  Bristol ;  and  had  acquainted  him  with  the 
Order  of  this  House ;  and  with  the  transcript 
of  so  much  of  his  majesty's  Message  as  did 
relate  to  the  Message  which  he  did  receive  from 
sir  Richard  Temple  :  and  that  his  lordship  did 
render  his  most  humble  and  hearty  thanks  to 
this  House,  That,  in  such  an  important  matter, 
and  so  much  concerning  his  honour,  they  did 
signify  their  desires  to  him  in  so  obliging  a 
manner :  but,  in  regard  the  thing  was  of  so 
great  consequence,  partly  relating  to  his  ma- 
jesty, and  also  concerning  his  own  honour,  and 
the  reputation  of  a  Member  of  this  House,  lie 
could  not  intrust  any  other  person  to  deliver 
his  Answer,  for  fear  of  mistakes  which  might 
thereby  happen;  and  because  he  might  pro- 
bably if  present  clear  any  matter  which  might 
further  accrue:  and,  therefore,  that  he  might 
give  full  satisfaction  to  so  illustrious  a  repre- 
sentative of  his'  country,  he  desired  a  day 
might  be  prefixed,  when  he  might  be  admitted 
to  give  an  account  to  the  House,  in  person, 
concerning  this  matter:  and  that  be  would 
make  his  address  to  the  Lords,  that  he  might 
be  permitted  so  to  do."  Upon  this,  it  was 
resolved,  That  Wednesday  next  be  appointed 
for  the  earl  of  Bristol  personally  to  give  in  his 
Answer  to  the  House. 

July  1.  The  House  having  received  infor- 
mation, that  the  earl  of  Bristol  was  at  the 
door,  and  did  pray  admittance  into  the  House, 
to  give  an  account  in  person,  of  the  matter  con- 
cerning sir  Richard  Temple,  his  lordship  was, 
by  direction  of  the  House,  placed  in  a  chair, 
set  for  him  on  purpose,  on  the  left  side  of  the 
House,  within  the  bar  :  and  Mr.  Speaker  did 
open  unto  him  his  majesty's  Message,  and  the 
votes  and  Proceedings  of  the  House  thereupon, 
concerning  sir  Richard  Temple.  This  beiag 
done,' 
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The  Eari  of  Bristol  rose  and  addressed  the 
House  as  follows : 

"  Mr.  Speaker  ;  were  I  to  be  wrought  upon 

by  the  arts  and  menaces  of  my  enemies,  or  by 

i  the  alarms  of  my  friends  in  my  behalf,  contrary 

I  to  the  firmness  and  assurance  which  a  clean 

I  heart  and  a  good  conscience  doe3  always  uphold 

lift  a  man  of  honour,  I  should  have  appeared  in 

■this  place  with  such  fear  and   trembling,  as 

Icottld  not  chuse  but  disorder  any  man's  reason 

land   elocution  :  the    niceness  of  the  subject 

upon  which  I  am  brought  hither,  were  enough 

to  discompose  one  ;  but  over  and  above  that, 

I  am  not   ignorant  what  personal  prejudices  I 

am  under,  and  how  industriously  they  have 

Wo  improved  among  you.     But  when  I  look 

round  this  illustrious  assembly,  and  see  three 

parts  of  it  composed  of  men  who  wear,  as  I  do, 

a  sword  by  their  sides,  and  who  have  drawn  it 

so  often  for  the  king's  service,  gentlemen  of 

birth,    integrity,    fortune,    all    apprehensions 

vanish  from  a  man,  who   hath    served  and 

suffered  for  the  king  ns  I  have  done. 

"  Mr.  Speaker,  I  know  the  time  of  this 
House,  upon  whose  prudent  deliberations  t}ie 
happiness  of  the  king  and  kingdom  depends,  is 
too  precious  to  have  any  part  of  it  spent  in 
vindication  of  me  :  but,  since  not  only  the  re- 
putation and  innocence  of  one  of  your  mem- 
bers depends  upon  what  I  shall  say,  but  even 
bis  majesty's  honour  may  in  some  sort  be  con- 
cerned in  the  right  apprehension  of  it,  J  hope 
it  will  be  thought  no  presumption  in  me  to  beg 
of  you,  as  I  do,  in  all  humility,  one  quarter  of 
an  hour's  patience  and  attention. 

"  Mr.  Speaker,  I  am  here  exposed  as  the 
Bearer  of  a  Message  to  his  majesty  from  sir 
Richard  Temple,  which  he  hath  thought  wor- 
thy to  be  complained  of  to  this  House,  and 
-which  sir  Richard  Temple  affirms  he  never 
sent.  Lay  your  hands  upon  your  hearts,  gentle- 
men, and  say  truly,  does  not  your  innate  can- 
door  pity  my  condition,  brought  into  a  straight, 
in  all  appearance  so  inextricable?  For,  on 
the  one  side,  if  I  avojv  to  have  carried  from 
nr  Richard  Temple  the  Messaee,  which  his 
majesty  has  been  pleased  to  make  so  high  and 
to  unusual  an  expression  of  his  being  offended 
at,  and  which  sir  Richard  Temple  denies  to 
have  sent,  how  can  men  of  honour  forgive  roe 
so  ungentlemaoly  a  proceeding  towards  a  per* 
>on  nho  hath  trusted  me,  as  a  friend,  to  do 
him  (as  be  though^)  a  good  office  with  bis 
najesty  ? 

"  Oa  the  other  side,  Mr.  Speaker,  should  I 
disavow  the  having  delivered  the  Message  from 
«r  Richard  Temple,  which  his  majesty  hath 
thought  ht  to  affirm,  that  he  received  from  him 
and  by  me,  what  subject  can  be  strong  enough 
not  to  sink  for  ever  under  the  weight  of  such  a 
contradiction  to  his.  sovereign  ?  I  ask  you 
again,  gentlemen,  does  not  the  condition  you 
see  me  brought  into,  by  the  arts  of  my  enemies, 
move  you  at  the  same  time  to  pity  and  indig- 
nation? r  J  * 
u  Mr.  Speaker,  when  David  was  put  to  his 
choice  of  one  of  the  three  calamine*,  he  made 
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election  of  the  plague.  And  why?  that  hsv 
might  fall  into  the  hands  o/God,  and  not  of; 
men.  In  like  manner,  Mr.  Speaker,  if  one  of 
the  two  extremes,  with  which  I  am  threatened, 
be,  as  it  appears,  unavoidable,,  let  me  fall  into 
the  hands  of  God's  vice-gerent  the  king:  the 
world  will  never  pardon  me  an  .  unworthy  ac- 
tion ;  his  goodness,  I  am  sure,  would  in  time 
pardon  a  pcjierous  fault.  But  when  you  have- 
Wieard  me  out, 'gentlemen,  I  am  confident  you 
wilt  find,  that  I  shall  need  neither  the  world's 
pardon  nor  the  king's,  but  only  yours.  In  the 
first  place,  Mr.  Speaker,  I  urn  bound  to  clear 
sir  Richard  Temple,  which  I  here  do  upon  my 
honour,  that  he  never  sent  by  roe  a  Message- 
to  the  king,  that  had  in  it  the  least  tincture  of 
an  undertaking  of  his  ;  which  I  conceive  could' 
be  the  only  part  that  could  give  offeuce  to  bis 
majesty,  or  be  a  ground  for  the  complaint  made 
against  him. 

"  In  (he  next  place,  if  tlie  king,  who,  the  law 
says,  con  do  no  wrong,  hath  thought  -fit  to 
affirm,  that  I  brought  him  that  undertaking- 
Message  from  sir  Richard  Temple,  it  must 
needs  be  true,  and  I  do  with  all  sjuhmi&sioa 
avow  whatever  his  mnjeitv  is  pleased  to  affirm 
of  me;  but,  having  discharged  that  duty 
towards  my  sovereign,  I  hope  1  may  be  allowed 
to  lay  the  fault  home  upon  myself,  and  to  tell 
you,  that  my  tongue,  I  know  not  by  what  dis- 
temper, delivered  that  which,  1  protest  to 
God,  was  never  in  my  thoughts ;  I  was  so  rar 
from  thinking  to  deliver  such  a  Message  from 
sir  Richard  Temple,  that  I  did  not  think  myself 
charged  with  any  thing  by  way  of  Message.  It 
is  true,  Mr.  Speaker,  that,  being  full  of  indig- 
nation at  ill  offices  done  him,  I  made  a  warm 
address. to  his  majesty  in  sir  Richard  Temple's 
behalf,  wherein  I  expressed  his  grief,  that  his 
majesty  should  be  offended  with  him,  and 
havingjoined  thereunto  some  reasonings  of  his 
to  justify  his  conduct,  in  relation  to  his  ma- 
jesty's service,  very  agreeable  to  my  own  senti- 
ments, I  pursued  his  expressions  with  such  of 
my  own,  as  (all  circumstances  considered)  the 
most  unattentive  person,  and  the  most  biassed 
with  passion  against  sir  Richard  Temple,  might 
have  easily  understood  it  to  be  no  undertaking 
of  his,  but  only  a  warm  discourse  and  con- 
fident undertaking  of  my  own. 

"  Sir  Richard  ^Temple  being  thus  cleared, 
without  the  least  contradiction  to  his  majesty, 
if  to  undertake  for  you,  gentlemen,  be  a  guilt, 
it  is  only  1  that  stand  guilty  before  you.  But 
you  are  too  noble,  I  am  sure,  and  too  just,  to 
condemn  me  in  your  judgments,  before  vou 
have  heard  the  nature  and  circumstances  of  rot 
"undertaking^  which,  with  your  leave,  I  shall 
declare  to  the  full,  taking  the  matter  (as  I  must 
needs,  to  be  rightly  understood)  from  an  higher 
original.  Mr.  Speaker,  having  had  the  honour 
heretofore  of  discharging,  with  approbation,  a 
place  of  so  high  trust,  as  lhat  of  Secretary  of 
State  to  his  majesty's  father  of  blessed  me- 
mory, and  to  himself:  and  since  my  quitting 
that  place,  beim*  admitted  so  frequently  to  the 
happiness  of  i»is  princely  aoqvsrsatiwn,  yoa 
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cannot  imagine,  but. that  sometimes  be  vouch- 
safed to  speak  to  me  of  business,  especially  of 
parliaments,  where  I  have  the  honour  at  pre- 
sent to  be  a  peer,  and  hare  heretofore  bean  as 
much  versed,  as  some  of  my  contemporaries, 
in  the  proceedings  of  the  honourable  House  of 
Commons.  I  confess,  that,  before  tta  last 
assembling,  lie  did  it  more  than  once,  and  the 
opinion  I  most  constantly  delivered  concerning 
this  House  was,  that  never  king  was  so  happy 
in  a  House  of  Commons,  as  he  was  in  you :  a 
House  composed  of  so  many  gentlemen  of  birth 
and  fortune,  eminent  in  their  faithfulness  to 
him,  and  such  as  could  never  be  suspected  of 
any  sinister  designs,  or  of  any  other  depen- 
dence, but  upon  the  crown,  and  upon  the  care 
of  those  that  chose  them,  and  such  ns  in  the 

'  last  sessions  had  manifested  their  affections  to 
him  by  such  large  aids  and  supplies  ;  adding* 
that  nothing  could  be  more  important  to  his 
service,  than  to  make  and  preserve  you  s^till 
popular  with  those  that  sent  you.  To  which 
end  I  took  the  liberty  to  tell  him,  that  if  the 
necessity  of  his  affairs,  (of  which  I,  having  no 
part  in  his  council,  was  no  good  judge)  could 
admit  of  it,  he  ought  not  in  prudence  to  let  you 
give  him  any  money  this  sitting,  but  rather  to 
oblige  you  wholly  to  apply'  yourselves  to  the 
making  of  such  laws  as  might  endear  both  him 
and  you  to  the  people ;  by  which  means,  at 
another  meeting,  he  would  be  master  of  the 
hearts  and  purses  of  his  subjects.  But  in  case 
his  necessities  should  urge  him  to  press  you, 

.  before  the  rising,  for  a  new  Supply,  that  he 
ought  by  all  means,  to  let  it  be  accompanied, 
if  not  preceded,  by  some  eminent  acts  for  the 
Reformation  of  former  abuses,  and  for  the 
securing  his  subjects  from  the  like  for  the 
future. 

"  I  persisted,  Mr.  Speaker,  in  pressing,  upon 
all  occasions,  this  advice  to  his  majesty,  till 
within  some  few  weeks  after  their  meeting ; 
when  finding  myself  (I  know  not  by  what  mis- 
fortune) fallen  under  some  prejudice,  I  thought 
that  a  total  forbearance  from  speaking  to  hint 
of  any  business,  would  be  the  best  way  of  my 
serving  him.  And  I  protest  unto  you,  gentle- 
men, with  all  sincerity,  that  from  that  time, 
until  that  of  his  majesty's  expressing  to  me 
tome  displeasure  against  sir  Rd.  Temple,  I 
never  onoe  opened  my  lips  to  him  of  any  public 
affair  whatsoever:  it  is  true,  Mr.  Speaker, 
that  a  ground  being  given  me  to  enter  again 
with  his  majesty,  npon  a  subject  which  my 
heart  was  still  full  of,  1  laid  hold  on  the  occa- 
sion, and  in  pursuance  of  what  I  had  said  iu 
behalf  of  sir  Rd.  Temple,  sold  his  majesty,  per- 
haps, with  more  freedom  and  fervour  than  did 
become  me,  that  I  found  his  courtiers  gave 
him  wrong  measures,  both  of  the  temper  of 
the  House  of  Commons,  and  of  the  means  to 
attain  from  them  any  new  Supplies,  whether 
by  way  of  present,  gift,  or  of.  such  establish- 
ments in  his  revenues,  at  might  indeed  put 
him  oqt  of  necessity ;  since  there  could  be  no 

i  reasonable  hopes  of  obtaining  from  them  any 
tuoh  assissaucav  but  by  a  oemoiiutne*,  if  not  a 


precedence  oL  such  Acts,  as  might  be  grateful 
and  beneficial  to  his  subjects,  and  secure  them, 
that  what  shall  be  given  hereafter  should  be 
better  managed  fur  his  majesty *s  service,  than 
those  vast  sums  that,  bad  beea  formerly 
granted :  that  if  his  majesty,  in  his  princely 
wisdom,  should  think  fit  to  drive  on  his  busi- 
nes  upon  solid  grounds,  and  not  upon  the  false 
and  self-interested  measures  of  some  courtiers, 
he  had  ,o  House  of  Commons  composed  of  mem- 
bers so  full  of  affection  to  his  person,  and  zeal 
for  his  prosperity  and  glory,  that  not  only  sir 
ltd.  Temple,  but  the  most  unprejudiced  and 
wisest  men  of  the  kingdom,  as  well  as  myself, 
durst  undertake  for  them.  See  here,  gentle- 
men, die  bold  undertaking  that  such  a  House 
of  Commons  would  never  let  him  want  such 
present  Supplies,  as  the  true  necessity  of  his 
affairs  should  require,  nor  such  an  established 
Revenue,  as  is  fit  to  support  the  greatness  and 
honour  of  his  crown.  If  this  was  a  criminal 
undertaking,  you  have,  before  you,  gentlemen, 
eonfiUntem  reum ;  but  whilst  I  am  endeavour- 
ing to  clear  sir  Richard  Temple,  and  to  vindi- 
cate or  arraign  myself,  according  as  ynu  shall 
be  pleased  to  understand  it,  by  telling  you 
what  passed  from  me  to  his  .majesty,  1  must 
not  omit  to  give  him  the  houour  due  to  him 
for  the  kingly  Reply  he  made  to  me  upon  this 
occasion,  which  was,   *  That  he  had  a  true 

*  sense  of  the  merit  of  the  House  of  Commons 
'  towards  him,  even  far  beyond  what  I  had 
'  expressed,  and  this  was  the  reason  why, 
'  telying  so  entirely  as  he  did,  upon  the  affeo 
'  tions  o  that  whole  body,  he  was,  and  ever 
'  should  be  offended  at  any  proposition  to 
'  carry  on  his  business  there  by  officious  under- 

*  takings  and  cabals,  either  of  his  courtiers  or 
'  others/  An-expression  fit  to  be  written  with 
the  rays  of  the  sun,  that  all  the  world  may 
read  it;  an,  expression  which  cannot  chose  but 
inflame  the  affections  of  all  this  noble  assembly 
that  hear  me,  and '  carry  you  to  make  good 
these  happy  impressions  of  you,  which  are  so 
deeply  stampt  in  his  royal  breast ;  such  as  I 
should  think  it  a  crime  to  doubt,  but  that  all 
suspicions  being  now  vanished  of  his  majesty *s 
owning  the  Supply  desired,  to  any  acts  or  con- 
trivances of  others,  your  own  zeal  for  his  ser- 
vice will,  even  in  the  proportion  and  timeliness 
of  that,  exceed  the  vain  proposals  of  all  pick- 
thank  undertakers. 

"  Mr.  Speaker,  I  should  have  here  put  a 

rriod  to  your  trouble  of  hearing  rue,  did 
not  think  I  might  incur  tbe  imputation  of 
much  weakness  and  supineness  in  my  own 
highest  concernments,  if,  valuing,  as  I  do, 
above  ail  earthly  concernments,  the  favour 
and  tlie  esteem  of  my  country,  of  which  you 
are  the  illustrious  representatives;  and  know- 
iog  what  industry  has  been  used  to  blast  mt 
with  you,  I  should  not  lay  hold  on  this  just 
occasion  to  remove  from  me  some  unjust  pre- 
judices under  which  I  have  laboured.  And 
this,  Mr.  Speaker,  I  humbly  beg  leave  as 
do  ia  very  few  words.  I  *  appeal,  gentle- 
men, to  aumbecs  of  you,  that  bear  me,  srha» 
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ther  I  have  not  been  represented  unto  you 
for  the  giver  of  advice  of  a  far  different  tenor 
from  what  you  have  heard  upon  this  occasion  ; 
whether  1  have  not  been  painted  out  unto  you 
for  an  indamer  of  his  majesty  against  his  par- 
liament; for  an  enemy  of  the  Church  of  Eng- 
land, and  for  a  dangerous  driver  on  of  the 
Papistical  interest.  It  is  true,  Mr.  Speaker,  I 
am  a  Catholic  of  the  Church  of  Rome,  but  not' 
of  the  Court  of  Rome;*  no  Negociator  there 
of  Cardinals  Caps  for  bis  majesty's  subjects 
and  domestics,  a  true  Roman  Catholic  as  to  the 
other  world,  but  a  true  Englishman  as  to  this: 
such  a  one,  as  had  we  a  king  inclined  to  that 
profession  (as  on  the  contrary,  we  have  one 
the  must  firm  and  constant  to  the  Protestant 
Jteligion,  that  ever  sat  upon  the  throne)  I 
would  tell  him  as  freely  as  the  Duke  of  Sully, 
being  a  Protestant,  told  his  grandfather  Henry 
4.  Thai  if  he  meant  to  he  a  king  he  must  be 
a  constant  professor  and  maintainer  of  the 
Religion  established  in  his  .dominions.  Be- 
lieve me,  gentlemen,  Roman  Catholic  as  I  am, 
there  is  no  man  amongst  you  all,  more 
throughly  persuaded  than  I  am,  that  the  true 
pillars,  that  can  uphold  this  monarchy,  must 
ever  be  the  maintenance  of  the  subjects  just 
rights  and  liberties,  and  the  careful  preserva- 
tion of  that  State  Ecclesiastical,  whereof  his 
majesty  is  the  sopreme  governor;  and  I  do 
clearly  profess,  that  should  the  Pope  himself 
invade  that  Ecclesiastical  right  of  hi*,  I  should 
as  readily  draw  my  sword  against  him  as 
against  the  late  usurper. 

"Mr.  Sneaker,  one  prejudice  more  I  am 
nnder,  which  ought  to  have  great  weight  in- 
deed with  this  honourable  House,  if  theqe 
were  a  real  ground  fork;  and  that  is,  that 
the  earl  of  Bristol  is  one  of  those,  who  by  the 
vast  Grants  ttuft  he  hath  got  of  the  king,  hath, 
in  part,  contributed  to  the  groans  of  the 
people,  to  find  their  king  still  in  such  neces- 
sity, after  such  unexampled  charges  laid  upon 
the  subjects  for  his  Supplies.  It  is  true,  Mr. 
Speaker,  that  though  I  have  neither  offices 
to  kevp,  nor  offices  to  sell,  his  majesty's  gifts 

*  "  The  earl  of  Bristol  was  a  man  of  courage 
and  learning,  of  a  bold  temper  and  a  lively  wir, 
bnt  of  no  judgment  nor  steadiness.  He  was  in 
the  queen  s  interest  during  the  war  at  Oxford. 
Aad  be  studied  to  drive  things  past  the  possi- 
bility of  a  treaty,  or  any  reconciliation ;  fancy- 
iag  that  nothing  would  make  the  military  meu 
so  sure  to  the  king,  as  his  being  sure  to  them, 
and  giving  them  hopes  of  sharing  the  confis- 
cated estates  among  them ;  whereas,  he  thought. 
all  discourses  of  treaty  made  them  feeble  and 
fearful.  When  be  went  beyond  sea  he  turned 
Papist.  Bat  it  was  after  a  way  of  his  own : 
For  he  loved  to  magoify  the  difference  between 
the  church  and  the  court  of  Rome.  He  was 
esteemed  a  very  good  speakers  But  he  was 
too  copious,  aad  too  florid.  He  was  set  at  the 
head  of  the  popish  party,  and  was  a  violent 
enemy  of  the  earl  of  Clarendon."  Burnet. 
&*  more  concerning  him  in  the  neat  Cast, 
▼otw  vi. 


to  me  have  been  great,  in  proportion  to  my 
merit,  which  is  none  \  for  in  serving  and  sntV 
fering  for  him  with  faithfulness,  I  did  but  my 
duty,  which  carries  a  reward  with  itself, 
enough  to  raise  a  comfort  to  me,  from  The 
very  ruin  of  my  fortune.  It  is  also  true,  I 
have  had  the  satisfaction  from  his  majesty, 
that  he  never,  refused,  me  any  thing  I  naked 
him  for  myself.  But  I  hope- 1  shall  make  it 
appear  also,  that  I  have  not  only  been  a  very 
modest  asker,  hut  also  a  most  careful  one,  to 
ask  nothing  considerable,  but  what  carried 
advantage  with  it,  as  well  to  his  mnjesty'e 
interest  as  my  own.  I  know  well,  Mr.  Speaker, 
that,  with  so  kind  and  so  generous  a  nature  as* 
our  king  is,  an  ill  proportion  of  bounty  to 
merit,  and  consequently  the  largeness  and 
kindness  of  his  royal  heart  that  way,  may  have 
contributed  much  to  the  present  streights  he  is, 
in.  Happy  is  the  nation  that  hath  nothing  to 
fear  for  the  public,  but  from  the  virtues  of 
their  prince.  It  is  your  proper  work,  gentle- 
men, to  reduce  the  effects  of  them  to  a  right 
temperament,  by  »  your  prudent  inspection  ; 
and  may  you  begin  it  with  all  my  concern- 
ments, which  I  most  readily  lay  at  your  feet, 
humbly  begging  of  you  to  appoint  a  time, 
when  I  may  display  them  all  faithfully  before 
you :  in  hopes  that  no  man,  who  bath  been  a 
partaker  of  his  majesty's  bounty,  will  prove 
himself  so  unworthy  of  it,  as  not  to  follow  the 
example. 

"  Mr.  Speaker,  If  having  thus  poured  out 
my  soul  before  you,  I  have  been  so  happy  as  to 
have  begot  in  this  honourable  House  a  right 
persuasion  of  the  sincerity  of  my  heart,  I  expect 
and  implore  two  gracious  effects  of  it.  Toe 
first  that  you  will  be  pleased  to  grant  me  your" 
pardon,  if  the  same  zeal  for  his  majesty's  ser- 
vice, and  the  good  of  my  country,  which  made 
me  presume  (being  no  counsellor)  to  press 
upon  bis  majesty  my  opinion  in  matters  of  such 
importance,  has  transported  me  also,  at  this 
time,  in  some  sort,  so  as  to  become  your 
adviser.  You  have  heard,  gentleman,  of  the 
dumb  man,  whose  tongue  was  set  free  by  the 
imminent  danger  of  his  father's  life;  wonder 
not  then,  gentlemen,  that  such  a  lover  of  his 
king  and  country  as  I  am,  having  seen  them, 
within  these  three  years  in  a  prospect  of  such 
glory  and  happiness,  both  at  home  and  abroad,  * 
and  finding  to  what  a  sad  condition  things  are 
now  reduced,  (by  what  means  it  is  more  pro- 
per for  you  to  enquire,  and  may  Heaven  Lieu 
your  inspection;)  wonder  not,  I  say, 'gentle- 
men, that  a  man  so  affected  as  I  am,  should, 
by  some  eruptions  of  heart,  let  you  see,  that , 
perieuhtm  patr'ut  ought  to  have  a  more  power- 
ful effect  upon  a  man  of  public  soul,  than 
periculvm  pstrti,  and  is  capable,  if  I  were  a 
mnte,  to  make  me  become  a  counsellor. 

"  The  next  is,  Mr.  Speaker,  that  if  (as  I  said 
before,^  I  have  been  so  hapny  in  what  I  ex- 
pressed, asjto  have  raised  in  you  some  mora 
favourable  thoughts  concerning  me,  you  would 
vouchsafe  me  some  demonstration  of  it,  where* 
by  I  may  no  more  be  made,  by  toy  ti 

•u 
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such  a  bugbear  as  I  am  :  as  if  a  gracious  look 
of  his  majesty  upon  irie,  were  enough  to  ruin  all 
Lis  affairs  with  you.  I  shall  then  continue  the 
way  I  am  in  with  comfort ;  but  if  I  be  so  un- 
fortunate, as  t|iat  there  still  remains  in  this 
incomparable  representative  of  my  country, 
any  umbrage  of  danger  to  it  by  my  access  to 
Jits  majesty;  as  dear  as  the  conversation  of 
the  amiablest  prince  that  ever  breathed  is  to 
me,  I  shall  banish  myself  for  ever  from  his 
sight  into  the  obscurest  part  of.  his  dominion*, 
rather  than  continue  upon  me  the.  jealousy  of 
a  person  on  whom  his  prosperity  depends ;  or  if 
that  be  not  enough,  I  shall  once  more  try  my 
fortune  abroad,  where,  I  trust,  this  sword,  this 
head,  and  this  heart  shall  make  me  live  as 
heretofore,  in  spite  of  my  enemies,  with  lustre 
to  myself  and  some  honour  to  my  nation." 

After  the  JSarl  had  finished  his  Speech  he 
withdrew;  the  House  then  proceeded  in  the 
debate  of  the  matter,  and  came  to  the  follow- 
ing Resolutions : 


"That  this  House  is  satisfied,  that  sir 
Richard  Temple  hath  not  broke  any  privi- 
lege of  this  House,  in  the  matter  in  question 
concerning  htm.  That  this  return  be  made 
from  the  House;  to  the  Answer  of  the  earl  of 
Bristol :  viz.  That  the  earl  of  Bristol,  in  the 
account  which  he  hatb  given,  this  House,  in 
the  matter  concerning  sir  Richard  Temple,  It&cli 
carried  himself  with  all  dotifulness  towards  his 
majesty;  hath  cleared  the  member  of  this 
House  ;  and  that  the  House  is  well  satisfied 
with  his  respect  to  them." 

His  Lordship  was  again  called  in :  and  Mr. 
Speaker  acquainted  lum  with  the  return  of  the 
House. 

Ordered,  That  such  members  of  the  House, 
as  are  of  his  majesty's  privy-council,  do  so 
quaint  his  majesty  with  the  said  Vote :  That 
sir  Richard  Temple  hare  the  leave  of  this 
House,  to  petition  his  majesty  for  his  favour; 
and  to  give  him  satisfaction,  as  to  the  other 
informations  mentioned  in  his  Majesty's  Mes- 
sage. 


215.  Proceedings  in  Parliament  against  Edward  Earl  of  Cla- 
rendon,* Lord  High  Chancellor  of  England,  for  High 
Treason,  and  other  High  Crimes  and  Misdemeanors:  15  and 
19  Charles  II.  a.  d.  1663—1667. 


[The  following  passages  relating  to  lord  Bristol, 
and  to  the  conduct  of  lord  Clarendon,  and 
the  Proceedings  against  him,  are  taken  from 
an  article  published  under  the  title  of  ♦*  The 
Life  of  Ifyng  James  the  Second,  written  by 
himself,*'  in  the  first  volume  of  Macpher- 


*  "  The  lord  Bristol  resolved  to  offer  Articles 
of  Impeachment  against  the  earl  of  Clarendon 
to  the  House  of  Lords,  though  it  was  plainly 
provided  against  by  tfce  statute  against  appeals 
in  the  reign  of  Henry  4.  Yet  both  the  duke  of 
Buckingham,  and  the  lord  Bristol,  the  fathers 
of  these  two  lords,  had  broken  through  that  in 
the  former  reign.  So  the  lord  Bristol  drew  his 
impeachment,  and  carried  it  to  the  king,  who 
took  much  pains  on  him  in  a  soft  and  gentle 
manner  to  dissuade  him  from  it.  But  he  would 
not  be  wrought  on.  And  he  told  the  king 
plainly,  that,  if  he  forsook  him,  he  would  raise 
such  disorders  that  all  England  should  feel 
them,  and  the  king  himself  should  not  be  with- 
out a  large  sha$e  in  them.  The  kins,  as  the 
earl  of  Lauderdale  told  tne,  who  said  he  iiad  it 
from  himself,  said,  he  was  so  provoked  at  this, 
that  he  durst  not  trust  himself  in  answering  it, 
btU  went  out  of  the  room,  and  sent  the  lord 
Aubigny  to  soften  him  :  But  all  was  in  vain. 
It  is  very  probable,  that  the  lord  Bristol  knew 
the  secret  of  the  king's  religion,  which  both 
made  hiui  so  bold,  and  tip  king  so  feorfuL  The 
next  day  he  carried  the  charge  to  the  House  of 
Lords.  It  was  of  a  very  mixed  nature :  In  one 
part  he  charged  the  lord  Clarendon  with  raising 
jealousies,  and  spreading  reports  of  the  king's  I 


son's  Original  Papers,  &c  and  there  repre- 
sented to  have  been  extracted  from  the  Me- 
moirs of  king  James  the  Second,  written  in 
that  priuce's  own  hand  i 

"  1660.  The  earl  of  Bristol  had  declared  himself 
a  Roman  Catholic  some  months  before  the 
Restoration ;  so  not  of  the  privy  council ; 
but  he  was  trusted  with  all  the  secrets  as 
before.  He  did  not  continue  long  united 
with  Clarendon  and  Ormond ;  endeavouring 
to  get  more  powet,  and  engross  more  into 
his  hands,  than  the  Chancellor  cared  ht 
should  ;  and  that  by  by-ways.  Besides,  the 
earl  of  Southampton  struck  up  with,  the  Lord 
Chancellor,  who  never  had  a  good  opinio* 
of  BrUtoI. 

"  The  Chancellor  was  faulty  in  not  getting  all 
the  destructive  laws  in  the  long  rebel  parlia- 
ment of  Charles  1,  repealed;   which,  most 


being  a  papist :  And  yet  in  the  other  articles 
he  charged  him  with  correspondence  with  the 
court  of  Rome,  in  order  to  the  making  the 
lord  Aubigny  a  cardinal,  add  several  other 
things  of  a  very  strange  nature.  As  soon  as 
he  pot  it  in,  he,  it  seems,  either  repented  of  ir, 
or  at  least  was  prevailed  with  to  abscond. 
He  was  ever  after  that  looked  on,  as  a  man  ca- 
pable of  the  highest  extravagancies  possible. 
He  made  the  matter  worse  by  a  letter  that  he 
wrote  to  the  Lords,  in  which  he  expressed  his 
fear  of  the  danger  the  king  was  in  by  the  Duke's 
having  of  guards.  Proclamations  went  out 
for  discovering  him.  But  he  kept  out  of  the 
way  till  the  storm  was  over.'1    Burnet. 
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were  of  opioion,  might  have  been  done,  and 
such  a  revenue  settled  on  thai  crown,  as 
would  have  supported  the  monarchy,  And 
not  exposed  it  to  the  dangers  it  has  since 
run.  Whether  out  of  oversight  or  fear,  the 
monarch/  would  not  need  a  parliament  un- 
certain ;  or  from  fear  of  the  king's  bringing 
in  the  Roman  Catholic  religion.  The  dale 
apprehends  the  last.  In  all  other  things  he 
supported  the  crown's  authority  to  the 
height. 

"  1661.  The  Chancellor  and  Southampton  were 
careless  of  the  king's  safety.  Hawley  was  a 
wiser  statesman.  They  and  the  bishops,  in 
the  House  of  Lords,  were  great  opposers  of 
the  king's  design,  according  to  the  promise 
at  Breda,  of  a  toleration  of  dissenters,  so 
limited  as  not  to  disturb  the  peace  of  the 
realm.  So  the  king's  word  was  broke.  -The 
earl  of  Bristol,  though  no  privy  counsellor, 
was  as  much  in  the  secret  of  affairs  as  for- 
merly. Bristol  was  of  a  haughty  temper, 
yet  contributed  to  the  Chancellor's  ruin. 
The  Chancellor  was  very  loyal  and  true  to 
the  interest  of  the  crown ;  but  did  not  re- 
peal acts  of  Charles  1,  detrimental  to  the 
crown  and  revenue.  , 

u  The  king's  friends  quarrelled.  Bristol  set  up 
for  himself,  and  made  his  court  to  the  duchess 
of  Cleveland;  then  angry  with  the  Chancel- 
lor's forbidding  bis  wife  to  visit  her.  The 
king  shewed  Bristol  much  countenance ;  and 
he  got  the  regiment  of  horse  for  the  earl  of 
Oxford,  then  a  pretender  to  his  daughter; 
since  married  to  the  earl  of  Sunderland ; 
and  had  he  not  drove  on  too  fast,  he  might 
have  got  more ;  and  might,  by  the  help  of 
his  she-friend,  have  ruined  the  Chancellor, 
as  he  designed.  But  the  king  knew  him  too 
well  to  put  him  at  the  head  of  his  affairs. 
Being  vexed,  he  accused  the  Chancellor  in 
the  House  of  Lords ;  and  flew  in  the  king's 
face,  by  making  an  indecent  speech  in  the 
House ;  and  then  justified  it  to  the  king,  in 
lord  Aubiguy's  presence.  He  flew  out  into 
extravagant  expressions,  threatening  his  ene- 
mies, and  the  king  should  feel  it.  So  that 
he  should  have  been  thrown  out  at  the  win- 
dow, had  not  the  king  been  too  good.  This, 
however,  did  bis  business  with  the  king. 

"  1663.  The  Chancellor  brought  a  queen  to 
England  of  bis  own  chusiog :  yet  this  was 
the  occasion  of  his  ruin. 

M  1663.  The  Chancellor  brought  sir  H.  Bennct, 
afterwards  earl  of  Arlington,  into  the  king's 
favour,  who  soon  after  turned  against  biro. 
He  meant  to  oppose  by  him,  Falmouth.  The 
Chancellor  grew  jealous  of  sir  William  Co- 
ventry, the  duke's  secretary  and  a  man  of 
mat  abilities,  though  once  his  favourite.  So 
Coventry  helped  on  the  Chancellor's  ruin. 
Buckingham  joined  him. 

"Tbe  Chancellor  continued  chief  minister; 
the  earl  of  Falmouth  in  the  highest  favour, 
minding  his  master's,  not  his  own  concerns. 
He  was  killed  at  sea,  and  died  not  worth  a 
iarthiog,  though  not  expensive.     He  had 


served  the  old  cavaliers.  Arlington  came 
back  from  Spain,  and  tried  to  get  into  fa- 
vour, supported  at  first  by  the  Chancellor 
and  Bristol,  against  Falmouth ;  but  after 
Falmouth's  death,  the  Chancellor  repented 
it.  Sir  William  Coventry,  the  duke  -of 
York's  secretary,  and  a  very  able  man,  was 
not  well  with  the  Chancellor ;  and  he  help- 
ed the  Chancellor's  fall.  The  duke  of 
Buckingham  was  not  of  the  king's  privy 
council,  but  insinuated  himself  into  his  fa- 
vour, by  his  agreeable  converse.  He  was 
afterwards  made  privy  counsellor  and  master 
of  tbe  horse.  By  his  railleries,  he  set  the 
king  against  the  Chancellor.  The  patent 
for  the  Canary  company  was  recalled; 
though  they  obliged  the  Canarians  to  take 
£reat  quantities  of  English  manufactures,  in 
part-payment'  for  wines;  and  to  take  rea- 
sonable rates,  who  would  take  nothing  but 
ready  money  ,wheu  the  company  broke  off  and 
raised  the  price  very  much,  to  the  damage  of 
the  nation. 

"  1664.  The, Lord  Chancellor  alone  against  the 
Dutch  war. 

"  1665.  Tbe  faction  at  court  against  the  Chan- 
cellor,began  to  increase.  The  duchess  of  Cleve- 
land, then  promoting  Buckingham  ana  Ar- 
lington, railed  against  him.  Sir  William  Co- 
ventry and  all  laboured  to  set  the  House  of 

1  •  Commons  against  the  Chancellor.  They  ad- 
vised the  king  to  break  the  Canary  compa- 
ny, who  took  off  every  year  200,000/.  of 
our  woollen  manufactures;  and  had  the 
wines  very  cheap,  being  masters  of  the  trade. 
When  tbe  company  was.  broke,  the  Cana- 
rians made  them  pay  twice  as  much  for 
wines,  and  would  take  nothing  but  ready 
money.  The  reason  was  plain ,  •  the  first 
ship  which  arrived  there,  not  caring  what 
she  paid  for  loading,  being  sure  of  selling  it 
as  she  pleased,  at  her  return  to  England  ; 
the  Cnnarians  made  the  rest  pay  the  same 
rate,  which  could  not  happen  to  a  company. 
Bristol's  attacks  on  the  Chancellor  in  the 
House  of*  Lords,  miscarried.  The'king  sup-* 
porting  the  Chancellor,  Bristol  harangued 
the  Commons  without  leave  from  the  Lords. 

"  1667.  The  disaffected  party,  now  encouraged, 
grew  more  turbulent.The  earl  of  Northumber- 
land's factious  discourse  to  the  duke.  Tbe 
king  consents  to  the  Chancellor's  removal. 
The  earl  of  Bristol's  insolent  discourse  to  the 
king  in  1664,  about.  Clarendon.  He  was  in- 
excusable for  opposing  the  king's  declara- 
tion, for  liberty  of  conscience,  in  1664, 
which  had  been  solicited  by  Roberts,  Ashley 
and  others  in  parliament,  to  declare  as  at 
Breda;  and  it  had  been  resolved  in  the 
Chancellor's  own  lodgings.  The  duchess  of 
Cleveland  was  against  the  Chancellor  ;  and 
tbe  Canary  company  broke  merely  out. of 
spite  to  him. 

"  The  king  at  length  ordered  the.dnke  of  York 
to  acquaint  the  Chancellor,,  that  he  was 
obliged,  for  the  good  of  his  affairs,  to  lay 
him  aside.    The  Earl  immediately  sent  him 
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the  seals.  The  parliament  thanked  the  king 
for  it,  and  for  turning  all  Roman  Catholics 
out  of  bis  service.  Clarendon  impeached. 
Sir  William  Coventry  was  active  in  it.  His 
prudence  and  honesty  in  rejecting  a  proposal 
made  by  the  Presbyte/ian  party ;  who  de- 
signed, thereby,  a  division  between  the  king 
and  the  duke  of  York.   He  retires  to  France. 

**  The  earl  of  Northumberland  and  Leicester, 
Jord  Iiollis  and  another,  met  at  Guildford. 
They  made  it  no  secret.  Northumberland 
at  St.  James's,  talked  freely  to  the  (Juke  of 
York  against  the  Chancellor,  who  was  hated, 
and  of  the  resolution  to  impeach  him  ;  but 
said,  this  was  not  all,  the  nation  would  not 
be  satisfied  unless  the  guards  were  disband- 
ed, and  other  grievances  redressed.  He 
Calked  very  seditiously,  though  the  duke 
checked  Jum.  The  earl  told  him,  that  he 
had  said  nothing  bus  what  be  would  repeat 
to  the  king  the  next  day ;  as  he  did  with  in- 
solence enough.  The  duke  urged,  in  vain, 
the  necessity  of  the  guards,  for  the  king's 
safety  and  national  quiet ;  '  that  the  want  of 
them  had  been  fatal  to  the  late  king  and  his 
government.  The  seditious  stuck  to  their 
point,  and  joined  with  the  Chancellor's  ene- 
mies ;  hoping  that  his  impeachment  would 
breed  a  quarrel  between  the  kins*  and  the 
duke  of  York. 

"  The  king  took  the  seals  from  the  Chancellor. 
He  told  the  duke  of  York  of  the  resolution  ; 
Chat  it  was  not  out  of  any  dissatisfaction 
with  the  Chancellor,  but  the  necessity  of  his 
affairs ;  and  that  it  was  better  to  do  it  of 
himself  than  let  it  be  torn  from  him  by  the 

Sarliament.  He  ordered  the  duke  to  tell 
im,  that  he  must  send  the  seals ;  and  to 
shew  his  regard  for  him,  he  would  confirm 
the  little  private  pension  he  usually  received. 
The  Chancellor  sent  the  seals ;  and  told  the 
duke  of  York,  that  his  enemies  would  not 
atop  there,  but  proceed  10  the  last  degree  to 
expose  the  king  and  crown,  to  accomplish 
his  ruin.  So  it  proved. 
"  The  parliament  met  on  the  tenth  of  October. 
Sir  T.  Littleton  moved  il.nnks  to  the  king, 
fur  his  speech  and  for  taking  the  great  seal 
from  Clarendon  ;  and  to  consider  the  heads 
of  the  king's  and  the  Lord  Keeper's  speeches. 
The  clause  about  Clarendon  would  hardly 
have  passed,  had  not  the  king  ordered  his 
servants  to  let  it  he  known  he  desired  it ; 
and  Clarendon  charged  his  friends  not  to  op- 
pose it,  being  rcsilved  to  let  none  of  his 
private  concerns  disturb  the  king's  affairs. 
The  same  means  were  u^ed  in  the  House  of 
Lords,  when  they  were  moved  to  join  in  the 
Address,  else  it  had  not  passed  there* 
When  it  came  to  a  vote,  the  duke  of  York 
and  several  others  withdrew,  not  to  oppose 
the  king,  as  they  looked  on  it  as  an  ill  pre- 
cedent for  the  crown. 
«  On  the  96th  of  October,  the  Chancellor  was 
accused,  on  public  fame ;  and  a  committee 
was  appointed  to  consider  of  proceedings 
and  precedents.  That  very  day,  the  duke 
9 


of  York,  in  discourse  with  the  king,  about 
the  talk  of  Clarendon's  advising  him  to  go- 
vern by.  an  army  and  lay  aside  parliaments ; 
the  king  assured  him,  Chat  be  had  never 
.  giveu  him  such  advice.    His  enemies  consi- 
dered not  public  good,  but  private  malice; 
and  getting  to  the  head  of  affairs,  give  the 
king  and  crown  a  fatal  blow.    The  king  soon 
found  the  effects.    The  duke  of  York  was 
seized  with  the  small-pox  in  the  beginning  of 
November ;  and  before  his  recovery  the  heat 
of  the  prosecution  was  over,  else  ha  would 
have  been  charged  with  influencing  the  Lords 
.  not  to  imprison  Clarendon.    Buckingham 
and  lord  Berkeley  were  so  malicious,  as,  in 
tbeir  common  discourse,  to  insinuate  that 
the  king  was  in  danger,  by  letting  his  bro- 
ther have  his  own  guards  to  wait  on  himself 
at  Whitehall ;   none  knowing  what  the  duke 
might  be  prevailed  on  to  do  by  the  Chancel- 
lor and  his  duchess.     Some  Presbyterians 
sent  to  Clarendon,  offering  to  stand   by  him, 
if  he  would  standby  himself.    He  saw  their 
malice ;  and  the  king  apprehending  heats  in 
the  House  of  Commons,  sent  to  him  to  with- 
draw out  of  the  realm  privately.    Clarendon, 
as  the  duke  was  recovering,  sent  him  word 
of  the  message  and  bis  resolution  to  obey  it. 
The  Presbyterians  were  very  angry  at  his  dis- 
appointing them. 
"  Thus  fell  the  earl  of  Clarendon ;   from  whose 
fall  one  may  date  the  beginning  of  all  the 
misfortunes  which  happened  since,  and  the 
decay  of  the  authority  of  the  crown ;    he 
generally  supporting  that  prerogative,  which 
his  successors  never  minded.     He  was  a  pri- 
vate gentleman  of  a  good  family,  bred  in  the 
law,  had  good  seme,  and  very  eloquent ;  al- 
ways esteemed  for  bis  good  parts.     He  was 
chosen  by  the  late  king  a  private  manager 
for  him  in  the  House  of  Commons,  which  be 
performed  with  great  dexterity  and  fidelity. 
He  was  entrusted  at  court  with  the  most  se- 
cret affairs  ;  for  his  services,  made  Chancel- 
lor of  the  Exchequer ;  one  of  the  council  to 
the  prince  of  Wojes ;   relied  on  and  went 
with  him  to  France.    He  was  sent  ambassa- 
dor with  Cottington,  then  Lord  Treasurer,  to 
Spain.     He  returned  to  the  king  «t   Paris, 
and  was  made  his  first  minister.     He  had 
the   management  of  the  Restoration,  with 
Mouk  and  Sandwich.     At  the  Restoration, 
he  was  in  such  favour  with  the  king,  that 
nobody    durst    oppose    bim.     He    carried 
all    before    him.      He    made    his   friend 
Southampton,  Treasurer;    and  by   the  aid 
of  the  duke  of  Ormond  and  the  bishops, 
was  caressed  by  most.    As  to  the  crown,  he 
Vt  the  court  of  wards  and  purveyance  be 
parted  vtitb.    But  he  did  not  get  a  good 
substantial  revenue  settled  on  the  crown, 
though  it  might  have  been  easily  done  in  the 
first  parliament  which  the  king  called.    This 
was  out  of  fear,  that  the  crown  should  grow 
too  great  and  the  Roman  Catholic  religion 
be  brought  in,  if  the  king  was  at  his  ease ; 
the  duke  of  Ormond  and  Daniel  0*NeiW 
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having,  in  the  king's  journey  to  Spain,  ob-  I 
served  liim  inclined  lo  il. 
a  Clarendon  being  removed,  his  enemies  di- 
vided;  each  pretending  to  succeed  in  the 
ministry.      Sir.  William  Coventry,  without 
whose  help  Buckingham  and  ArFington  could 
not  have*  carried  on  the  plot,  expected  it, 
and  wai  the  only  man  fit  for  it.     But  the 
other  two  joining  against  him,  though  of  the 
best  capacity  of  any  in  the  kingdom,  got 
bim  out  of  all  lus  employments ;   and  then 
tlrove  who  should  have  most  credit  with  the 
king,  whose  affairs  suffered   by  their  disa- 
greement and  insufficiency. 
"  After  the  Chancellor's  removal,  the  ministers 
disagreed  amoog  themselves.    Sir  WHIiam 
Coventry  was  turned  out  of  all  his  employ- 
ments by  Bucks  and  lord  Arlington.    They 
all  joined  to  lessen  the  duke  of  York's  inte- 
rest with  the  king,  lest  he  should  get  Claren- 
don recalled.     When  the  duke  recovered  of 
the  small-pox,  he  gave  in  the  House   of 
Lords,  his  reasons  for  voting  against  Claren- 
don's impeachment ;    because  no  proof  was 
made  of  any  of  the  crimes  laid  to  his  charge. 
The  king  was,  on  this  account,  colder  to  the 
duke.     The  malicious  insinuations  of  his 
enemies  were  fruitless.    The  Chancellor's 
friends  were  removed." 
I  have  said  that  the  Life  of  King  James  the 
Second,  in  Mncpherson's  Original  Papers, 
&c.  is  there  represented  to  have  been  ex- 
tracted from  the  Memoirs  of  King  James  the 
Second,  written  in  that  prince's  own  hand : 
for  it  may  possibly  admit  of  question,  whe- 
ther Macpherson  does  or  not  assert  this  of 
it ;    though  there  cannot  be  a  doubt  that 
he  intends  his  readers   should  believe  It. 
He  expresses   himself   with    a   generality 
which  well  illustrates  the  ancient  maxim  of 
the  lawyers,  *  dolosus  versatur  in  general  i- 
'  bus.**      In  his  *  Advertisement'  be  sajs, 


•Mr.  Macpherson  appears  to  have  had 
great  skill  in  the  use  of  ambiguous  terms.    He 
concludes  his  Advertisement  prefixed  to  his 
Original  Papers,  &c.  thus  "  The  Originab  are 
now  in  the  bands  of  the  bookseller.'1    It  is  ab- 
solutely impossible  to  determine  with  certainty 
what  originals  he  means.     Mr.  Laing,  in  his 
admirable  Dissertation  on  the  Gaelic  Impos- 
ture of  Macpherson  (it  is  scarcely  possible  too 
highly  to  commend  the  sagacity,  the  candour, 
the  diligence,  the  learning  and  the  genuine 
eloquence  exhibited  in  that  Dissertation)  with 
shrewdness  and  with  truth  observes,  (4  Hist,  of 
Scotland^  &o.  403.)  of  the  bard  of  Badenoch 
and  his  coadjutor,   "  When  his  impure  hands 
are  imposed  on  history,  the  misquotations  and 
fictions  detected  in  bit  Introduction  to  the 
History    of    Britain,    and   his    cold   malig- 
nity towards  the  most  illustrious  characters, 
should  teach  us  to  receive  his  Original  Papers 
*ith  extreme  distrust,  and  we  must  regret  that 
to  State  Papers  of  the  Stuarts  end  of  William, 
bj  tome  strange  fatality,  were  reserved  for  the 
vtntlator  of  Oasieo  and  sir  John  Dalrymple." 


"  The  extracts  from  the  Life  of  King  James 
the  Second,  were  partly  taken  by*  the  late 
Mr.  Thomas  Carte  and  pnrtly  by  the  editor, 
in   a  journey  he'made  for  that  purpose  to 
France.'*    In  his  Introduction  he    tells  us 
that  Mr.  Carte  having  obtained  an  order  for 
inspecting  such  papers. as  lay  open*  in  the 
Scotch  College  at  Paris,  spent  several  months 
in  that  place,  making  extracts  and  collecting 
notes.     In  particular  he  made  very  large    - 
and  accurate  extracts  from  the  Life  of  King 
James  the  Second,  written  in  tlrut  prince's 
own  hand.     He  then  gives  us  to  understand, 
that  Carte's  papers  were  placed  in  his  hands, 
and  adds,that-"  when  he  examined  them  with 
precision,  he  found  that  the  extracts  from 
the  Life  of  King  James  the  Second,  threw  a 
new  and  striking  light   on  almost  all  the 
transactions  of  his  brother's  reign.    This  cir- 
cumstance' induced  him  to  begin  his  history 
with  the  restoration  of  monarchy,  and  to  sa- 
tisfy himself,  as  well  as  to  authenticate  his 
materials  to  the  public,  he  went  to  Paris  to 
make  still  farther  discoveries^  and  in  parti- 
cular to  make  fresh    extracts  from    King 
James's  Memoirs. 
41  During  his  stay  in  France,  he  not  only  had 
an  opportunity  to  be  satisfied  concerning  the 
faithfulness  of  Carte's,  extracts,  but  even  to 
make  many  valuable  additions  of  his  own. 
The  Memoirs  left  by  king  James  in  his  own 
hand,  consist  rather  of  memorandums  made 
for  his  own  use,  when  the  transactions  hap- 
pened, than  a  regular  narration  of  events. 
He  frequently  lays  down  with  precision,  the 
reasons  which  weighed  with  himself  in  di- 
recting his  conduct ;    and  upon  the  whole, 
his  papers  form  very  important  materials  for 
the  history  of  Britain,  during  his  own  times. 
In  Carte's  extracts,  as  well  as  in  those  of  the 
editor,  the  language  of  king  James  is,  in  a 
great  measure,  preserved.    That  prince  was 
not  an  elegant  .writer  ;   and  an  abridgment 
must,  in  its  nature,  be  still  more  stiff  and  dry 
than  an  original.    Instead,  therefore,  of  ex- 
pecting entertaining  reflections,  and  a  well 
connected  detail  of  transactions,  the  reader 
must  content  himself  with   an  unadorned 
narrative  of  such  facts  as  were  the  secret,  and 
hitherto  unknown,  springs  of  the  great  events 
of  the  times. 
"  But  if  the  Memoirs  of  king  James  canot  raise 
their  author  to  the  rank  of  a  fine  writer,  they 
certainly  do  him  credit  as  a  man.    There  is 
an  air  of  veracity  in  all  the  accounts  given 
by  that  prince,  that  is  much  more  valuable 
to  an  intelligent  reader,  than  the  choicest 
flowers  of  rhetoric  and  best  turned  periods. 
Indeed,  the  manner  in  whjch  the  papers, 
called  his  Memoirs,  were  written,  precludes 
every  suspicion  of  unfaithfulness  on  his  side. 
His  notes  were  generally  made   upon  the 

*  These  words  "  lay^  open,*  Macpherson 
prints  in  capitals.  They  may  not  be  unim-* 
portent.  See  the  extract  inserted  below,  from 
Mr,  Fox's  Letter  to  Mr.  Laing.  * 
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spot ;  and  always  before  there  was  any  ne- 
cessity to  palliate  the  circumstances  of  the 
transactions  related./  Besides,  he  was  not 
of  a  complexion  to  misrepresent.    He  af- 
fected to  guide  himself  by  principle  in  all  his 
actions ;  and  to  deem  the  slightest  deviation 
from  truth  a  crime.    In.  bis  opiuions  he  is 
frequently  wrong,  but  very  seldom  in  any 
fact   that  fell   within  his  own    immediate 
knowledge." 
Here  we  may  observe  that  sometimes  the  ap- 
pellation Life,  and  sometimes  the  appella- 
tion Memoirs,  is  employed  to  denote  papers 
in  king  James's  own  writing,  and  as  the  two 
appellations  are  not  uncommonly,  used  in 
the  same  sense,  it  is  natural  to  conclude  that 
Macpherson  used  them  both  as  synonymous 
terms,  to  denote  one  and  the  same  collection 
of  papers :    yet  it  is  not  improbable,  that  he 
designedly  used  the  two  words  on  account  of 
their  applicability  to   two  different  collec- 
tions.     We  learn  from   bishop  Burnet  (1 
Hist,  of  his  own  Times,  168  fol.  ed.  of  1794) 
that  James  kept  a  constant  journal  of  all 
that  passed,  of  which  he  shewed  the  bishop 
a  great  deal.     The  papers  from  which  Mac- 
pherson extracted,  might,  according  to  his 
account  of  them,  be  reasonably  inferred  to 
be  this  journal :    "  They  consist  rather  of 
memorandums  made  for  his  own  use,  when 
the  transactions  happened,  than  a  regular 
narration  of  events."      "  His  notes  were 
generally  made  upon  the  spot,  and  always 
before  there  was  any  necessity  to  palliate 
the  circumstances  of  the  transactions  relat- 
ed."    But  the  internal  evidence  very  little 
agrees  with  this  character.     Let  us  select  a 
few  instances.    King  James  writing  a  jour- 
nal at  the  time,  would  not  in  1661  speak  of 
a  woman  under  a  title  which  she  did  not  ob- 
tain till  nine  years  afterwards,  (see  1  Macph. 
Orig.  Pap.  SO) :  nor  would  he  in  1662  men- 
tion that  persons  then  taken  up  were  con- 
fined till  1667,  (seel Macph.  Orig.  Pap.  21): 
nor  insert  Bristol's  attack  on  Clarendon  (the 
supposed  journalist's  father-in-law)  among 
the  occurrences  of  1665,  when  it  is  notori- 
ous, and  proved  by  the  Journals  of  the  House 
of  Lords,  that  it  took  place  in  1663,  (see  1 
Macph.  Orig.  Pap.  35).     For  one  of  these  an- 
ticipations, and  of  another  which  occurs  in 
p.  24,  Macpherson  accounts,  verv  unsatis- 
factorily,  by  gratuitously    supposing  those 
particular  paragraphs  to  have  been  written 
out  of  the  order  in  which  he  publishes  them. 
This  is  sufficient  presumptive  evidence  to 
prove  that  Macpherson's  extracts  were  not 
made  from  an  original  journal,  and  that  he 
must  at  the  time  have  known  this  to  be  the 
fact.    But  the  matter  seems  to  be  put  out  of 
all  doubt,  by  the  following  interesting  pas- 
sage  from  lord  Holland's  Address  to  the 
Reader,  prefixed  to  Mr.  Fox's  History  of 
the  early  part  of  the  Reign  of  James  the 
Second  : 
"  •  With  respect  to  Carte's  extract,  I  have  no 
1  do«bt  but  it  is  faithfully  copied ;  but  on 


'  this  extract  it  is  necessary  to  make  an  ob- 
'  servation,    which  applies  to  all  the  rest, 

*  both  of  Carte's  and  Macph  arson's,  and 
'  which  leads  to  the  detection  of  an  impot- 
'  ture  of  the  latter,  as  impudent  as  Ossian 
'  itself.  The  extracts  are  evidently  made, 
'  not  from  a  journal,  but  from  a  narrative ; 
'  and  I  have  now  ascertained  beyond  all 
1  doubt,  that  there  were  in  the  Scotch  Col- 

*  lege  two  distinct  manuscripts,  one  im 
'  James's  own  hand,  consisting  of  papers  of 
'  different  sizes  bound  up  together,  the  other 

*  a  sort  of  historical  narrative,  compiled 
'  from  the  former.    The  narrative  was  said 

*  to  .have  been  revised  and  corrected,  as 
1  to  style,  by  Dryden*  tbe  poet,  (meaning 

*  probably  Charles  Dryden,  the  great  poet's 

*  son,)  and  it  was  not  known  in  the  college 

*  whether  it  was  drawn  bp  in  James's  life,  or 
'  by  the  direction  of  his  son;  the  Pretender. 
'  I  doubt  whether  Carte  ever  saw  the  origi- 
1  nal  journal ;  but  I  learn,  from  undoubted 
'  authority,  that  Macpherson  never  did,  and 
'  yet  to  read  his  Preface,  page  6  and  7, 
1  (which  pray  advert  to,)  one  would  have 
'  supposed,  not  only  that  he  had  inspected  it 
'  accurately,  but  that  all  bis  extracts  at  least, 
'  if  not  Carte's  also,  were  taken  from  it. 
1  Macpherson's  impudence  in  attempting 
1  such  an  imposition,  at  a  time  when  almost 
'  any  mau  could  have  detected  him,  would 
1  have  been  in  another  man,  incredible,  if 

*  tbe  ioternal  evidence  of  the  extracts  them- 
'  selves  against  him  were  not  corroborated 
'  by  the  testimony  of  the  principal  persons 

*  of  die  College.  And  this  leads  me  to  a 
'  point  of  more  importance  to  me.  Prin- 
'  cipal  Gordon  thought,  when  I  saw  him  at 
4  Paris,  in  October  1809,  that  all  the  papers 
'  were  lost.    I  now  hear  from  a  well-informed 

*  person,  that  the  most  material,  via.  those 
4  written  in  James's  own  band- writing,  were 
'  indeed  lost,  and  in  tbe  way  mentioned  bv 
'  Gordon,  but  that  the  Narrative,  from  which 
'  only  Macpherson   made  his  extracts,  is 

*  still  existing,  and  that  Mr.  Alexander  Ca- 
'  meron,  Blackfriars  Wynd,  Edinburgh,  ei- 
'  ther  has  it  himself,  or  knows  where  it  is  to 
4  be  found.'  . 

"  The  above  information  was  correct.  There 
is  strong  presumptive  evidence,  that  the 
manuscripts  of  king  James  the  Second  were 
destroyed ;  but  the  Narrative,  aa  described, 
was  then,  and  is  now,  in  the  hands  of  Dr. 
Cameron,  Uoman  Catholic  bishop  in  Edin- 
burgh. It  could  not  be  in  the  possession  of 
a  person  who  is  better  qualified  to  judge  of 
its  merits,  and  on  whose  fidelity,  should  be 
be  induced  to  print  it,  the  public  might  more 
implicitly  rely.    I  am  indebted  to  bis  accu- 


•  "  It  is  tbe  opinion  of  the  present  possessor 
of  the  narrative,  that^t  was  compiled  from  tbe 
original  documents  by  Thomas  Innes,  one  of 
the  Superiors  of  tbe  College,  and  author  of  a 
work  entitled,  '  A  Critical  Essay  on  the  an- 
cient Inhabitants  of  Scotland/  " 
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racy  and  friendship,  for  tome  additional  in- 
formation respecting  the  manner  in  which 
tbe  manuscript*  of  the  Scotch  College  were 
lost.  As  the  facts  are  in  themselves  curious, 
I  lay  before  the  reader  his  succinct  and  in- 
teresting relation  of  them,  contained  in  a 
letter  to  me,  dated  Edinburgh,  March  2, 
1808. 

Before  lord  Gower,  the  British  embassador, 
left  Paris,  in  tbe  beginning  of  the  French 
Revolution,  he  wrote  to  principal  Gordon, 
and  offered  to  take  charge  of  those  valuable 
papers,,  (king  James**  Manuscripts,  &c.) 
and  deposit  them  in  some  place  of  safety  in 
Britaio.  I  know  not  what  answer  was  re- 
turned, but  nothing  was  done.  Not  loqg 
thereafter,  the  Principal  came  to  England, 
and  the  care  of  every  thing  devolved  on  Mr. 
A.  lanes,  the  only  British  subject  who  re- 
mained in  it.  About  the  same  time,  Mr. 
Stapleton,  then  President  of  the  English 
College  of  St.  Ooier,  afterwards  Bishop  in 
Eagland,  went  to  Paris,  previously  to  his 
retiring  from  France,  and  Mr.  Innes,  who 
had  resolved  not  to  abandon  his  post,  con* 
salted  with  him  about  the  means  of  pre- 
serving the  Manuscripts.  Mr.  Stapleton 
thought,  if  he  had  them  at  St.  Omer,  he 
could,  with  small  risk,  convey  them  to 
England.  It  was  therefore  resolved,  that 
they  should  be  carefully  packed  up,,  ad- 
dressed to  a  Frenchman,  a  confidential 
friend  of  Mr.  Stapleton,  and  remitted 
by  some  public  carriage.  Some  other 
things  were  put  up  with  the  Manuscripts. 
The  whole  arrived  without  any  accident, 
and  was  laid  in  a  cellar.  But  the  patriot- 
ism of  the  Frenchman  becoming  suspicious, 
perhaps  on  account  of  his  umnection  with 
the  English  College,  he  was  put  in  prison  : 
and  his  wife  apprehensive  of  the  conse- 

Sutnces  of  being  found  to  have  English 
laouscripts,  richly  bound  and  ornamented 
with  royal  arms,  in  her  house,  cut  off  the 
boards,  sod  destroyed  them,  The  Manu- 
scripts thus  disfigured,  and  more  easily 
huddled  up  in.  any  sort  of  bundle,  were 
secretly  carried,  with  papers  belonging  to 
(he.  Frenchman  himself,  to  his  country- 
house,  and  buried  in  the  garden.  They 
were  not,  however,  permitted  to  remain 
long  there;  the  lady's  fears  increased,  and 
the  Manuscripts  were  taken  up  and  reduced 
to  ashes. 

This  is  the  substance  of  the  account  given 
to  Mr.  Innes,  and  reported  by  him  to  me 
in  June,  1802,  in  Paris.  I  desired  it  might 
be  authenticated  by  a  procet  verbal*.  A 
letter  was  therefore  written  to  St.  Omer, 
either  by  Mr.  Innes,  or  by  Mr.  Cleghorn, 
*  lay  geutleman,  who  had  resided  in  the 
English  College  of  St.  Omer,  and  was  per- 
sonally acquainted  with  the  frenchman, 
ud  happened  lo  be  at  Paris  at  this  time. 
The  answer  given  to  this  letter  was,  that 
the  good  man,  under  the  pressure  of  old 
H*  and  other  infirmities,  was  alarmed  by 


1  the  proposal  of  a  discussion  and  investiga* 

*  tion,  which  revived  in  his  roemary  past 
'  sufferings,  and  might,  perhaps,  lead  to  a 

*  renewal  of  them.  Any  further  corrcs- 
.'  pondence  upon  the  subject  seemed  useless, 
'  especially  as  I  instructed  Mr.  Innes  co  go 
"to  St.  Omer,  and  clear  up  every  doubt,  in 

*  a  formal  and  legal  manner,    that    some 

*  authentic    document   might    be    handed  . 
'  down  to  posterity  concerning  those  valu- 

'  able    Manuscripts.      1    did    not  foresee 
1  that  war  was  to  be  kindled  up  anew,  or 
'  that  my  friend  Mr.  Innes  was  to  die  so 
?  soon.' 
" '  Mr.  Cleghorn,  whom  I  mentioned  above, 

*  is  at  present  at  the  Catholic  seminary  of 
'  Old-Hall  Green,  Puckeridgc,  Hertfordshire. 
'  He  can  probably  name  another  gentleman 
'  who  saw  the  Manuscripts  at  St.  Omer,  and 
'  saved  some  small  things,  (but  unconnected 

*  with  the  Manuscripts,)  whfch  he  carried 
'  away  in  his  pocket,  and  has  still  in  his 
'  possession.  ^ 

"  '  I  need  not  trouble  your  lordship  with  my 
'  reflections  upon  this  relation ;  but  I  ought 
'  not  to  omit  that  I  was  told,  sometimes, 
'  that  all  the  Manuscripts,  as  well  as  their 
' boards*  were  consumed  by  fire  in  the 
'  cellar  in  which  they  had  been  deposited 

*  upon  their  arrival  at  St.  Omer.' 

"  The  gentleman  alluded  to  in  the  latter  nart 
of  the  above  letter,  is  Mr.  Mostyn,  irom 
whom  Mr.  Butler  of  Lincoln's  inn  very 
kindly  procured  a  statement  of  the  particu- 
lars relating  to  this  subject,  in  the  year  1804, 
and  transmitted  it  to  Mr.  Fox.  It  contains 
in  substance,  though  with  some  additional 
circumstances,  and  slight  variations,  the' 
same  aecount  as  Mr.  Cameron's,  up  to  the 
period  of  the  writer's  leaving  St.  Omer, 
which  was  previous  to  tbe  imprisonment  of 
the  Frenchman.* 

"  Mr.  Fox,  in  a  letter  to  Mr.  Laing,  remarks, 
that,  '  to  know  that  a  paper  is  lost,  is  next 
'  best  to  getting  a  sight  of  it,  and  in  some 
'  instances  nearly  as  good.'  So  many  ru- 
mours have  been  circulated,  and  so  many 
misapprehensions  have  prevailed,  respecting 
the  contents  and  the  fate  of  the  Manuscripts 
formerly  deposited  in  the  Scotch  College  at 
Paris,  that  it  is  hoped  the  above  account, 
the  result  of  the  historian's  researches,  will' 
not  be  deemed  out  of  Its  place  in  a  preface 
to  a  history  of  the  times  to  which  those 
Manuscript's  related/' 

Macpherson  does  not  distinguish  with  sufficient 
precision  which  are  his  extracts  and  which 
Carte's.    He  tells  us  that  in  Carte's  extracts, 
as  well  as  his  own,  the  language  of  king  * 
James    is    in  a  great  measure  preserved. 

*  "  Mr.  Mostyn's  letter  to  Mr.  Butler  was 
published  in  one  of  the  Magazines,  it  would 
therefore  be  superfluous  to  reprint' it.  The 
name  of  the  Frenchman  was  Mr.  Charpentier, 
and  his  country-house  was  at  St.  JUomeiin, 
near  St.  Omer." 
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This  is  not  eoongh.  If  St  were  designed  that 
they  should  be  received  with  the  authority 
of  original  documents,  not  a  word  should 
have  been  altered ;  what  Macpherson  says 
seems  to  imply  that  both  Carte  and  himself 
abridged,  which  puts  an  end  to  originality, 

.  and  very  much  weakens  authority.  In  the 
Life  of  king  James  the  Second  written 
by  himself,  parts  of  many  adjoining  '  ex- 
'  tracts9  as 'they  are  called,  hare  an  appear- 
ance of  being  two  abridgements  of  the  same 
matter. 

Louis  XIV,  after  mentioning  the  Intrigues 
which  followed  the  peace  of  Breda,  thus 
introduces  the  fall  of  Clarendon  ;  his  reflec- 
tions on  which  are  very  characteristical. 

"  Ainsi  je  crus  qu*il  seroit  bon  de  lui  envoyer 
Huvigny,  pour  faire,  ou  qu'U  se  declarat'en 
ma  faveur,  ou  que  du  moins  it  demeurat 
neutre,  comrae  il  semblok  naturellemenc 
devoir  faire,  vules  facheuses  nouveautes  qui1 
renaissoient  a  toute  heure  dans  son  Etat. 
Car  il  venoit  encore  tout  nouvellement 
d'etre  force"  a  banuir  son  chancelier  de  ses 
oonsetls;  et  bien  qu'il  fut  vraique  ce  minis- 
tre,  pour  avoir  voulu  prendre  trap  d'eierati- 
on,  se  fut  de  UiHmeme  attire  beaucoup  d'envie, 
il  y  a  pourtant  lieu  de  penser  que  la,  raau- 
"vaise  volonte  des  Anglais  ne  se  bomoit  pas 
tout-a-fait  a  sa  personne,  puisque  ni  son 
entiere  depossession,  ni  son  exil  volontaire, 
ne  f u  rent  pas  suffisans  pour  les  contenter, 
mais  qu'ils  voulurent  lui  faire  son  proces  sur 
des  crimes  qui  sembloient  lui  etre  communs 
avec  son  maltre. 

*  D'un  si  notable  6venement,  les  ministres 
des  rois  peuvent  apprendre  £  moderer  leur 
ambition,  parce  que,  plus  ils  s'£levent  audes- 
sus  de  leur  sphere,  plus  ils  sont  en  peril  de 
tomber.  Mais  les  rois  peuvent  apprendre 
aussi  a  ne  pas  laisser  trop  agrandir  leurs 
creatures,,  parce  qu'il  arrive  presque  tou- 
jours  qu'  dpres  les  avoir  elevees  avec  em- 
portement,  ils  sont  obliges  de  les  abandonoer 
avec  foiblesse,  ou  de  les  soutenir  avec  peine; 
car  pour  l'ordinaire  ce  ne  sont  pas  des 
princes  fort  autorises  ou  fort  hm biles,  qui 
souffrent  ces  monstruenses  elevations."  CEu- 
vres  de  Louis  XIV,  vol.  2,  p.  315. 

Hume,  in  Iris account  of  Clarendon's  fall,  follows 
Aurnet.  On  his  character  he*  bestows  pro- 
fuse and  unqualified  praise.  The  History  of 
the  Rebellion,  he  says,  '<  except  Whitlock's 
Memorials,  is  the  most  candid  account  of 
those  times,  composed  by  any  contemporary 
author :"  No  very  definite  commenda- 
tion. Walpole's  criticism  is  more  precise. 
After  ascribing  to  Clarenden  "  almost  every 
virtue  of  a  minister,1'  he  says,  *'  As  an 
historian  he  seems  more  exceptionable.  His 
majesty  and  eloquence,  his  power  of  painting 
characters,  his  knowledge  of  his  subject, 
rank  him  in  the  first  class  of  writers— yet  lie 
has  both  great  and  little  faults.  Qf  the  lat- 
ter, his  stories  of  ghosts  and  omens  are  not 
to  be  defended,  by  supposing  he  did  not  be- 
Meve  them  himself:  there  can  be  uo  other 


reason  for  inserting  them ;  nor  is  there  any 
medium  between  believing  and  laughing  at 
them.  Perhaps  even  his  favourite  character 
of  lord  Falkland  takes  too  considerable  a 
share  in  the  history.  One  loves  indeed  the 
heart  that  believed,  till  he  made  bis  friend 
the  hero  of  his  epic.  His  capital  fault  is, 
his  whole  work  being  a  laboured  justifica- 
tion of  king  Charles.  No  rdan  ever  deliver- 
ed so  much  truth  with  so  little  sincerity.  If 
he  relates  faults,  some  palliating  epithet  al- 
ways slides  in  :  and  he  has  the  art  of  break- 
ing his  darkest  shades  with  gleams  of  light 
that  take  off  all  impression  of  horror.  One 
may  pronounce  on  my  lord  Clarendon,  in 
bis  double  capacity  of  statesman  and  histo- 
rian, that  lie  acted  for  liberty,  but  wrote  for 
prerogative."] 

X HE  earl  of  Bristol  having  been  opposed  by 
the  earl  of  Clarendon  in  the  designs  which  bis 
had  formed  in  favour  of  the  papists,  resolved  to 
take  all  methods  to  ruin  him;  not  contented 
therefore  with  endeavooring  to  deprive  him  of 
the  king's  favour,  he  forms  Articles  of  High- 
Treason  and  other  Misdemeanors  against  him, 
which  he  shewed  to  the  king ;  and  though  the 
king  would  have  dissuaded  him  from  it,  yet  the 
next  day  he  carried  the  Charge  to  toe  House 
of  Lords,  which  was  as  follows : 

Articles  of  High-Treason,  and  other  Heinous 
Misdemeanors,  exhibited  against  Edward 
Earl  of  Cla&kkdoh,  Lord  High-Chan- 
cellor of  England,  in  the  House  of  Lords; 
on  the  10th  of  July,  1663.  By  the  Earl  of 
Bristol.4 
"  That  being  in  a  place  of  highest  trust  and 

confidence  wish  his  majesty,  and  hating  arro- 


*  See  the  preceding  Case  and  the  notes. 
Sec,  too,  his  Speech  in  favour  of  lord  Straflbrd, 
S  Cobb.  Pari  Hist.  750,  and  bis  Case!  upon  the 
Impeachment  shortly  after  preferred  against 
himself,  vol.  4,  p.  133,  of  this  Collection,  where 
is  inserted  a  character  given  of  him  by  Lord 
Clarendon;  who,  when  in  banishment,  com- 
posed another  very  copious  and  able  account 
of  him,  which  is  printed  in  the  Appendix  to 
the  3rd  volume  of  Clarendon's  State  Papers. 
He  thus  concludes  it : 

"  I  did  not  intend  to  have  reflected  upon  so 
many  particulars,  much  less  to  have  taken  any 
survey  of  the  active  life  of  this  very  consider- 
able person ;  but  it  was  hardly  possible  to 
give  any  lively  description  of  bis  nature  and 
humour,  or  any  character  even  of  his  person 
aod  composition,  without  representing  some  in- 
stances of  particular  actions ;  which,  being  so 
contradictory  to  themselves  and  so  different 
from  the  same  effects  which  the  same  causes 
naturally  produce  in  other  men,  can  only  qua- 
lify a  man  'to  make  a  conjecture  what  bis  true 
constitution  and  nature  was,  and  at  best  it  will 
be  but  a  conjecture,  since  it  is  not  possible  to 
make  a  positive  conclusion  or  deduction  from 
the  whole  or  any  part  of  it,  but  t^iat  anecher 
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gated  a  sepreme  direction  Nin  all  his- majesty's 
affairs,  both  at  home  and  abroad,,  bath 
wickedly  and  maliciously,  and  with  a  traitorous 
intent  to  draw  scandal  and  contempt  npon  his 
inajesxyVperson,  and  to  alien afe  from  him  the 
affections  of  his  subjects,  abused  the  said  trust 
io  manner  following,  viz. 

conclusion  may  be  as  reasonably  made  from 
not  other  action  and  discovery.  It  is  pity 
that  his  whole  life  should  not  be*  exactly  and 
carefally  written,  and  it  would  bo-  a*  much 
pity  chat  any  body  else  should  do  k  but  himself, 
wvio  could  only  do  k  to  the  lift,  and  make  the 
tract*  description  of  all  bis  faculties,  and' 
passions  and  appetites,  and  the  full  operation 
of  them;  and  he  would  do  it  with  as  much 
iageneity  and  integrity  as  any  man  coald  do, 
and  expose  hioiBeh'  as*  much  to  the  censure  and 
reproach  of  other  men,  as  the  malice  of  bis 
greatest  enemy  could  do;  for  in  truth  be  does 
believe  many  of  those  particular  actions^  which 
severe  and  rigid  men  d«*  look  upon  as  disfigur- 
ing* of  cbt  other  beautiful  part  of  his  life,  to 
he  great  lustre  and  ornament  to  it;  and  would 
father  expose  it  nakedly  to  have  the  indiscre- 
tion and  unwarrantable  part  of  it  censured, 
than  that  the  f*oey  and  high  projection  should 
he  concealed,  it  being  an  infirmity  that  he 
trmttd  not  part  with,  to  believe  that  a  very  ill 
thing  subtiry  and  warily  designed,  and  well  and 
bravely  executed,  is  much  worthier  of  a  great 
spirit,  than  a  faint  acquiescence  under  any  in* 
felicity  merely  to  contain  himself  within  the 
boands  of  innocence,  and  yet  if  any  man  con- 
cludes from  hence  that  he  is  of  a  fierce  and 
impetuous  disposition,  and  prepared  to  under- 
take the  worst  enterprise,  he  will  find  cause 
enough  to  believe  himself  mistaken,  arid  that 
he  bath  softness  and  tenderness  enough  about 
him  to  restrain  him,  aot  only  from  ill,  but  even 
from  onfcrod  and  ill-natured  actions.  No  man 
loves  more  passionately  and  violently,  at  least 
make*  more  lively  expressions  of  it ;  and  that  his 
hatred  and  malice,  which  sometimes  break  Out 
from  bira  with  great  impetuosity,  as  if  he  would 
destroy  all  be  dislikes,  is  not  compounded  pro- 
portionwble  out  of  the  same  fiery  materials, 
appears  in  this,  that  he  would  not  only,  upon 
very  short  warning  and  very  easy  address,  trust 
a  man  who  had  done  him  injury  to  a  very 
notable  degree,  but  even  such  a  man,  as  he 
himself  had  provoked,  beyond  the  common 
bounds-  of  reconciliation  ;  he  doth  not  believe 
that  any  body  he  loves  so  well,  ean  be  unloved' 
by  any  body  else,  and,  that  whatever  prejudice 
is  contracted  again sc  him,  he  could  remove  it' 
if  he  were  but  admitted  to  conference  with 
them  which  own  it.  No  man*eanjud«e,  hardly 
guess,  by  what  he  hath  done  formerly,  what  he 
will  do  in  the  time  to  come,  whether  his  virtues 
wilt  have  Che  betteraod  triumph  over  his  vanities,' 
or/whether  Hie  strength  and  vigour  of  his  ambi- 
tion, and  other  exorbitance*,  will  be  able  to  sup-' 
press  and  even  extinguish  his-  better  disposed  in- 
droations  and  resolution*,  the  success  of  which 
willal  ways  depend  upon  oireudutancerand  eon- 


"  Trjat  he  natfc  traitorously  and  maliciously 
endeavoured  tr>  alienate  the  hearts  of  his  ma* 
jesty*s  subjectsfronv  hin?,  by  words  of  Ms  own, 
and  by  artificial  insinuations  of  bis  creatures 
and  dependences,  that  his  majesty  was  inclined 
to  popery*  and  had  a  design  to  alter  the  re* 
ligton  established  in  this  kingdom. 

urgencies,  and  n-on>somewhat  without,  and  not 
within  himself.  I  should  not  imagine  that  ever 
bis  activity  will  be  attended  with  success  or  se- 
curity, but  without  doubt,  if  ever  bis  reflections 
upon  the  vanity  of  the  world  dispose  him  to 
contemn  it,  and  to  betake  himself  to  a  contenw 
ptation  of  (Jed,  and-  nasere,  or  to  a  strict  and 
I  severe  devotion,  to  which  he  hath  sometimes 
some  temptation,  if  aot  iadioacion ;  or  if  a  sa- 
tiety in  wrestliug  and  struggling  ia  the  world, 
I  or  a  dtspair  of  prospering  by  those  struggling*, 
shall  prevail  with  him  to  abandon  those  con- 
tests, and  retire  at  a-  good  distance  from  the 
court  to  his  books  and  a  contemplative  life,  he 
may  live  Co  a  great  and  a  k»ag  age,  and  will  be 
able  to  leave  such  information  and  advertise" 
ments  of  all  kinds  to  posterity,  that  lie  will  be* 
looked  Upon  as  a  great  mirror,  by  which  well* 
disposed  men  may  learn  to  dress  themselves- 
in  the  best  ornaments,  and  to  spend  their 
lives  to  the  best  advantage  of  their  country." 
3rd  vol.  Clarendon's  State  Papers  Appendix,  pv 
lxxiii. 

•  «  By  the  stat.  13  Car.  9t  c.  1.  "An  Ace 
for  the  safety  and  preservation  of  bis-  majesty's 
person*  and  government  again&t  treasonable* 
and  seditious  practices  and  attempt*,"  §  2.  It? 
was  enacted1,  M  That  if  any  person  or  parson* 
at  any  tune  after  the  24th  day  of  Juno;  in  the? 
year  of  our  Lord  1661,  during  his  majesty's* 
life,  shall  maliciously  and  advisedly  publish  or 
affirm  the  king  to  be  an  heretic  or  papist,  or 
that  he  endeavours  to  introduce  popery  ;  (9) 
O  shall  mancioosly  and  advisedly,  by  writing, 
printing,  preaching*  or  other  speaking,  express, 
publish,  utter  or  declare  any  words,  sentences** 
or  other  thing  or  things,  to  incite  or  stir  up  the 
people  to  hatred  or  dislike  of  the  person  of  his* 
1  majesty,  or  the  established  government ;  (3> 
Then  every  such  person  and  persons,  being 
thereof  legally  convicted,  shall  be  disabled  to 
have  or  enjoy,  and  is  hereby  disabled  and  made 
incapable  of  having,  holding,  enjoying,  or  ex- 
ercising any  place,  office,  or  promotion  eccle- 
siastical, civil  or  military,  or  any  other  employ- 
ment in  Cherch  or  State,  other  than  that  of  his* 
peerage,  and  shall  likewise  be  liable  to  such 
further  and  other  punishments  as  by  the  com- 
mon laws  or  statutes  of  this  realm  may  be  in- 
flicted in  such  eases. " 

No  measure*  of  Charles  «  exhibit  his  des- 
picable and  detestable'  meanness,  duplicity  ano\. 
want  of  principle,  more  strongly  than  does  the 
whole  tenor  of  his  conduct  respecting  religion/ 
from  the  beginning  to  the  end  of  his  reign* 
Mr,  Fox  well  says, 

u  If  any  thing  ean  add  to  onr  disgust  at  the 
meanness  with  which  he  solicited  a  dependence 
upon  Lewis  ta*t*tb»  it  is  the  hypocritical  pre* 
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.  "Thaj  in  pursuance  of  that  traitorous  in- 
tent, he  bath  to  several  persons  of  his  ma- 
jesty's  Privy-Council  held  discourses  to  this  ef- 
fect, via. 

*'  That  his  majesty  was  dangerously  cor- 
rupted in  his  religion,  and  inclined  to  popery. 

"  fhat  persons  of  that  religion  had  such  ac- 
cess, and  such  credit  with  him,  that  unless 
there  were  a  careful  eye  had  uoto  it,  the  pro- 
tests nt  religion  would  be  overthrown  in  this 
kingdom  ;  and  in  pursuance  of  the  said  wicked 
and  traitorous  intent,  upon  his  majesty's  ad- 
mitting Mr  Henry  Ben  net  to  be  principal  Secre- 
tary of  State,  in  the  place  of  Mr.  Secretary 
Nicolas,  he  hath  said  these  words,  or  words  to 
this  effect  : 

"  That  his  majesty  had  given  10,000/.  to 
remove  a  zealous  protestant,  that  he  might 
bring  into  that  place  of  high  trust  a  concealed 
papist ;  notwithstanding  that  the  said  wr  Henry 
Bennet*  ,is  known  to  have  ever  been,  both  in 


fence  upon  which  he  was  continually  pressing 
that  monarch.  After  having  passed  a  law, 
making  it  penal  to  affirm,  (what  was  true,)  that 
he  was  a  papist,  he  pretended,  (which  was  cer- 
tainly not  true,)  to  be  a  zealous  and  bigoted 
papist ;  and  the  uneasiness  of  his  conscience 
at  so  long  delaying  a  public  avowal  of  his  con- 
version, was  more  than  once  urged  by  him,  as 
an  argument  to  increase  the  pension,  and  to 
accelerate  the  assistance  he  was  to  receive  from 
France.  lira  later  period  of  his  reign,  when 
his  interest,  as  he  thought,  lay  the  other  way, 
that  he  might  at  once  continue  to  earn  his  wages, 
and  yet  put  off  a  public  conversion,  he  stated 
some  scruples  contracted,  no  doubt,  by  his  af- 
fection to  the  protestant  churches,  in  relation 
to  the  popish  mode  of  giving  the  sacrament ; 
and  pretended  a  wish,  that  the  pope  might  be 
induced  by  Lewis,  to  consider  of  some  altera- 
tions in  that  respect,  to  enable  him  to  recon- 
cile himself  to  the  Roman  church  with  a  clear 
and  pure  conscience.9 

Some  most  curious  particulars,  relative  to 
this  part  of  Charles  the  second's  History,  are  to 
be  found  in  the  "  Pieces  Hutor'ufuet  at  the  end 
of  the  (Euvres  de  Louis  XIV."  Paris  Edition 
1806. 

*  Burnet  says ;  "  He  was  a  proud  man. 
His  parts  were  solid,  but  not  quick.  He  had 
the  art  of  observing  the  king's  temper,  and 
managing  it  beyond  all  the  men  of  that  time. 
He  was  believed  a  papist.  He  had  once  pro- 
1  leased  it :  and  when  he  died,  he  again  recon- 
ciled himself  to  that  church.  Yet  in  the  whole 
course  of  his  ministry,  he  seemed  to  have  made 
it  a  masim,  that  the  king  ought  to  shew  no 
favour  to  popery,  but  that  ail  his  affairs  would 
be  spoiled  if  ever  he  turned  that  wav ;  which 
made  the  papists  become  .his  mortal  enemies 
and  accuse  him  as  an  apostate  and  the  be- 
trayer of  their  interests.  His  chief  friend  was 
Charles  Berkeley,  made  earl  of  Falmouth,  who 
without  any  visible  merit,  unless  it  was  the 
managing  the  king's  amours,  was  the  most  ab- 
solute ef  all  the  ling's  feiowitts,  and,  ftbicb 


his  profession  and  practice,  constant  te>  the 
Protestant  Religion. 

"  That  in  pursuance  of  the  same  traitorous 
design,  several  near  friends  and  known  depen- 

wa§  peculiar  to  himself,  he  was  as  much  in  the 
'duke  of  York's  favour  as  in  the  king's. 
Berkeley  was  generous  in  his  expences  :  and 
it  was  thought,  if  he  had  outlived  the  lewdness 
of  that  time,  and  come  to  a  more  sedate  course 
of  life,  he  would  have  put  the  king  on  great  and 
noble  designs.  This  I  should  have  thought 
more  likely,  if  I  had  not  had  it  from  tbe  duke, 
who  had  so  wrong  a  taste,  that  there  was  reason 
to  suspect  hfajudgment  both  of  men,  and  things. 
Bennet  and  Berkeley  had  the  management 
of  the  mistress.  And  all  the  earl  of  Claren- 
don's enemies  came  about  them  :  the  chief  of 
whom  were  the  duke  of  Buckingham  and  the 
earl  of  Bristol." 

"  It  is  certain,"  says  Kennet  speaking  of 
the  Treaty  of  the  Pyrenees,  "  That  the  earl  of 
Bristol,  who  was  the  king's  companion  and 
guide  to  the  place  of  this  Treaty,  and  sir  Harry 
Bennet  who  was  the  prime  agent  for  the  king, 
did  both  of  them  turn  papists  about  this  time  ; 
as  if  they  did  it  upon  a  compact  then  made* 
And  there  is  a  story  to  confirm  all,  which  I 
have  reason  to  think  true.  Sir  Harry  Bennet 
was  soon  after  seen  to  wait  upon  tbe  king 
from  Mass  ;  nt  which  sight  the  lord  Culpeper 
had  so  much  indignation,  that  he  went  up  to 
Bennet,  and  spoke  to  this  effect :  *  I  see  what 

*  you  are  at :    Is  this  the  way  to  bring  our 

*  master  home  to  his  three  kingdoms  ?  Well, 
'  sir,  if  ever  you  and  I  live  to  see  England 
'  together,  I  will  have  your  head,  or  you  shall 

*  have  mine.'  Which  words  struck  such  a 
terror  upon  sir  Harry  Bennet  that  he  never 
dared  to  set  foot  in  England  till  after  the, 
death  of  the  lord  Culpeper,  who  met  with  a 
very  abrupt  death  within  few  months  after  the 
king's  return.  When  he  was  taken  out  of  tbe 
way, sir  Harry  Bennet  came  to  court,  and  sooa 
arose  into  honours  and  preferments,  and  was  in 
disguise  a  mere  creature  of  the  papists,  and 
had  the  dying  courage  to  take  off  that  disguise." 

Of  the  present  matter  be  says  :  "  The  lord 
Chancellor  Clarendon  was  sensible  of  this 
change  in  his  majesty's  counsels  and  affec- 
tions ;  and  afterward  took  occasion,  thus  te 
express  himself  in  a  Petition  and  Address  to 
the  lords  at  the  time  of  his  departing  the 
kingdom,  *  For  more  than  two  years  I  never 

*  knew  any  difference  in  the  councils. — But 
'from  the  time  Mr.  Secretary  Nicholas  was 
'  removed  fiom  his  place  there  were  great 
'  alterations  ;  and  whosoever  knew  any  thing 
'  of  the  court  and  counsels,  knew  well  how 
'  much  my  credit  hath  since'  that  time  been 
'  diminished.— Nor  hath  there  been  from 
'  that  time  to  this  above  one  or  two  persons 
'  brought  to  the  council,  or  preferred  to  any 
'  considerable  office  in  the  court,  who  have 
1  been  of  my  Intimate  acquaintance,  or  suspect- 

*  ed  to  have  any  kindness  for  me,  and  most  of 
'•them  most  notoriously  known  to  have  bee* 
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cet  of  hit  have  said,  aloud,  that  wi re  it  not 
for  my  lord  Chancellor's  standing  in  the  gap, 
popery  would  be  introduced  in  this  kingdom, 
or  words  to  that  effect. 

M  That  in  pursuance  of  the  aforesaid  traitor- 
ous design,  tie  hath  not  only  advised  and  per- 
suaded toe  king  to  do  such  things  contrary  to 
his  own  reasons  and  resolutions  as  might  con- 
firm and  increase  the  scandal,  which  he  had 
endeavoured  .to  raise  upon  his  majesty  as  afore- 
said of  his  favour  to  popery,  but  more  parti, 
cularly  to  allow  his  name  to  be  used  to  the  pope 
and  several  cardinals  in  the  solicitation  of  a 
cardinal's  cap  for  the  lord  Aubigny,  one  of  his 
own  subjects,  and  great  Almouer  at  present  to 
his  royal  consort  the  queen. 

*  very  long  my  enemies  and  of  different  judg- 
'  ment  and  principles  from  /tie  both  in  church 

*  and  state. — And  it  was  indeed  from  this 
juncture  of  a  popish  prevailing  interest,  that 
the  lord  chancellor  Clarendon  began  now  to 
decline  in  his  royal  master's  favour  and  to 
stand  ready  to  be  given  up  to  his  enemies,  arid 
to  bear  the  odium  of  every  public  miscarriage 
or  misfortune.  And  therefore  in  this  session 
of  parliament,  on  July  iO,  1663,  the  earl  of 
Bristol  exhibited  Articles  of  High  Treason  and 
other  hehioos  misdemeanours  against  Edward 
earl  of  Clarendon,  Lord  High  Chancellor  of 
England,  in  the  House  of  Lords."  „ 

After  giving  the  Articles,  he  proceeds ; 
"  This  Accusation  seems  rather  to  have  been  a 
personal  quarrel  than  any  serious  concern  for 
pontic  truth  and  justice.  The  words  that  are 
charged  as  spoken  by  him,  were  generally 
thought  to  have  been  the  real  expressions  or 
suggestions  of  that  great  man,  and  was  there 
not  a  cause?  They  may  be  taxed  for  an  inde- 
cent freedom,  bnt  they  can  be  never  imagined 
to  have  proceeded  from  any  want  of  integrity 
or  honour.  Out  indeed  there  seems  a  perverse 
tarn  in  the  articles,  first  to  represent  the  lord 
Chancellor  as  jealous  of  popery,  and  com- 
plaining  of  thekin»'s  inclination  to  it,  by  taking 
new  ministers  poptshly  affected ;  and  vet  after 
al^  to  make  the  chancellor  himself  the  in- 
strument of  those  very  designs  that  were  laid 
for  popery  and  the  profest  promoter  of  them  ; 
which  the  world  aid  not  then  believe,  and 
posterity  does  less  -believe."  He  concludes 
thass 

"  And  so  the  Plot  of  running  down  this 
great  man  fell  at  present ;  and  yet  this  early 
nep  in  it  had  gained  very  much  of  the  designed 
effect,  which  was  to  make  him  less  gracious 
with  his  royal  master,  and  less  respected  in  the 
parliament ;  and  less  beloved  by  the  people  ; 
and  ao  by  degrees  a  more  easy  prey  when  his 
enemies  should  again  meet  to  hunt  him  down." 

Io  the  next  year,  1664,  Bennett  was  made 
baran  and  in  1679  earl  of  Arlington.  He,  was 
one  of  the  Cabal,  and  died  in  1685.  See  the  Im- 
peachment against  hhn  in  the  year  1674,  infra. 
Bristol  appears  to  have  lost  by  this  attack  on 
Clarendon  whatever  weight ne  previously  had. 
Hediedinl076, 


"  That  in  pursuance  of  the  same  wicked  and 
traitorous  design,  he  had  recommended  to  be 
employed  to  the  pope  one  of  his  own  domes- 
tics, Mr.  Rich.  Beating,  a  person  (though  an 
avowed  papist)  known  to  be  trusted  aud  em- 
ployed by  hirn  in  dispatches  and  associations  • 
concerning  affairs  of  greatest  concernment  to 
the  nation. 

"  That"in  pursuance  of  the  said  traitorous 
design  he  being  chief  minister  of  state,  did 
himself  write  by  the  said  Mr.  Rich.  Bealing 
letters  to  several  cardinals,  pressing  them  in 
the  king's  name  to  induce  the  pope  to  confer  a 
Cardinal's  capon  the  said  lord  Aubigny,  promi- 
sing, in  case  it  should  be  attained,  exemption 
to  the  Roman  Catholics  of  England  from  tb* 
penal  laws  in  force  against  them  ;  by  which  . 
address  unto  the  pope  for  that  ecclesiastical 
dignity  for  one  of  his  majesty's  subjects  and 
domestics,  he  hath,  as  far  as  from  one  action 
can  be  inferred,  traitorously  acknowledged  the 
Pope's  ecclesiastical  sovereignty,  contrary  to 
the  known  laws  of  this  kingdom. 

"  That  in  pursuance  of  the  same  traitorous 
design,  he  has  called  unto  him  several  priests 
and  Jesuits,  whom  he  knew  to  be  superiors  of 
orders  here  in  England,  and  desired  them  to 
write  to  their  generals  at  Rome,  to  give  their 
help  for  the  obtaining  from  the  pope  the  Car- 
dinal's cap  for  the  lord  Aubigny,  as  aforesaid, 
promising  great  favour  to  papists  bere^  in  case 
it  should  he  effected  for  mm. 

"  That  he  hath  promised  to  several  Papists 
he  would  do  his  endeavour,  and  said,  he  hoped 
to  compass  the  taking  away  all  penal  laws 
against  them,  which  he  did  in  pursuance  of  the 
traitorous  design  aforesaid;  to  the  end  they 
might  presume  and  grow  vain  upon  his  patron- 
age, and  by  their  publishing  their  hopes  of  a  to- 
leration, increase  the  scandal  endeavoured  by 
him,  and  by  his  emissaries,  to  be  raised  upon 
his  majesty  throughout  the  kingdom. 

"  That  in  pursuance  of  the  same  traitorous 
design,  being  entrusted  with  the  treaty  betwixt 
his  majesty  and  his  royal  consort  the  queen,  he 
concluded*  it  upon  articles  scandalous  and  dan- 
gerous to  the  Protestant  religion. 

u  That  in  pursuance  of  the  same  traitorous 
design,  he  concluded  the  same  marriage,  and 
brought  the  king  and  queen  together,  without 
any  settled  agreement  in  what  manner  the 
rites  of  marriage  should  be  performed, -whereby 
the  queen  refusing  to  be  married  by  a  Protes 
tant  priest,  iu  case  of  her  lieing  with  child, 
either  the  succession  should  be  made  uncer* 
tain  for  want  of  the  due  rights  of  matrimony, 
or  else  his  majesty  to  be  exposed  to  a  suspicion 
of  having  been  married  in  his  own  dominions 
by  a  Romish  priest,  whereby  all  the  former 
scandals  endeavoured  to  be  raised  upon  his 
majesty  by  the  said  Earl,  as  to  point  of  Popery, 
might  be  confirmed  and  heightened. 

*  That  having  thus  traitorously  endeavoured 
to  alienate  the  affections  of  his  majesty's  sub- 
jects from  him  upon  the  score  of  religion,  he 
bath  endeavoured  to  make  use  of  all  the  mali- 
cious scandals  and  jealousies,  which  he  and  hit 
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emissaries  had  raised  in  hi*  majesty's  subjects, 
to  rai-e  fr'>m  them  unto  himself  the  popular 
applause  of  being  (be  zealous  upholder  of  tbe 
Protestant  religion,  and  a  promoter  of  new  se- 
verities against  Papists. 

*•  That  he  hath  traitorously  endeavoured  to 
alienate  the  affections  of  his  majesty's  subjects 
from  him,  by  venting  in  his  own  discourse,  and 
by  the  speeches  of  bis  nearest  relations  and 
emissaties,  opprobrious  scandals  against  bis 
majesty's  person  and  course  of  life,  such  as  are 
,not  fit  to  be  mentioned,  unless  necessity  in  tbe 
way  of  proof  shall  require  it. 
-  "  That  he  hath  traitorously  endeavoured  to 
alienate  the  affections  of  lib  highness  the  duke 
of  York  from  his  majesty,  by  suggesting  unto 
him  jealousies  as  far  as  in  hira  lay,  and  publish- 
sag  abroad  by  hi*  emissaries*  that  bis  majesty 
intended  to  legitimate  the  duke  of  Monmouth. 

il  That  he  hath  wickedly  and  maliciously, 
and  contrary  to  the  duty  of  a  privy  counsellor, 
and  contrary  to  the  perpetual  and  most  im- 
portant interest  of  this  nation,  persuaded  his 
majesty,  against  the  advice  of  the  lord  general, 
to  withdraw,  the  English  garrisons  out  of  Scot- 
land, and  to  demolish  all  tbe  forts  built  there, 
at  so  vasjt  o  charge  to  this  kingdom. 

14  That  his  majesty  having  been  graciously 
pleased  to  communicate  the  desires  of  the  par- 
liament of  Scotland  tor  the  rernore  of  the  said 
garrisons  to  tbe  parliament  of  England,  and  to 
nsk  their  advice  therein,  the  said  earl  of  Cla- 
rendon, not  only  persuaded  his  majesty  actu- 
ally to  remove  those  garrisons,  without  expect* 
ing  the  advice  of  bis  parliament  of  England 
concerning  it,  but  did,  ny  menaces  of  bis  ma- 
jesty's displeasure,  deter  several  members  of 
parliament  from  moving  the  House,  as  tbey  in- 
tended, to  eotar  upon  consideration  of  that 
matter. 

"  That  he  had  traitorously  and  maliciously 
endeavoured  to  alienate  his  majesty's  affections 
and  esteem  from  (his  bis  parliament,  by  telling 
his  majesty  that  there  was  never  so  weak  and 
inconsiderable  a  House  of  Lords,  nor  r.eyer  so 
weak  and  so  heady  a  Bouse  of  Commons,  or 
words  to  that  effect,  and  particularly*  that  it 
vrns  better  to  sell  Dunkirk,  than  to  be  at  their 
mercy  for  want  of  money,  or  words  to  that  ef- 
fect. 

"That  he  hath  wickedly  and  maliciously, 
contrary  to  Ins  duty  of  counsellor,  and  to  a 
known  law  made  last  sessions,  by  which  money 
was  ftiven;  and  particularly  applied  for  the 
maintaining  of  Dunkirk,  advised  and  effected 
the  sale  of  tbe  same  to  the  French  king. 
"  "  That  he  hath,  contrary  to  law,  enriched 
himself  and  his  treasures  by  the  sale  of  offices. 

"  That  contrary  to  his  duty  be  hath  wicked- 
ly apd  corruptly  converted  to  his  own  use, 
great  and  vast  sums  of  public  money  raised  in 
Ireland  by  way  of  subsidy,  private  and  public 
benevolences,  and  otherwise,  given  and  intend- 
ed to  defray  the  charge  of  government  in  that 
kingdom.  By  which  means  a  supernumerary 
and  disaffected  army  halh  been  kept  up  there, 
fpr  want  of  money  to  pay  them  offj  occasioned 


it  seems  to  be  because  of  tbe  late  and  present 

distempers  of  that  kingdom. 

"  That  having  arrogated  to  himself  a  su- 
preme direction  of  all  his  majesty's  affairs,  he 
hatli,  with  a  malicious  and  corrupt  intention, 
prevailed  to  have  his  majesty's  customs  (armed 
at  a  far  lower  rate  than  others  do  offer,  and 
that  by  persons,  with  some  of  whom  be  goes  a 
share,  in  that  and  other  parts  of  money  result- 
ing from  bis  majesty's  revenue. 

July  10, 1663.  Bristol." 

The  Earl  of  Bristol  having  exhibited  against 
the  Lord  Chancellor,  Articles  of  nigh- 
Treason,  and  other  Misdemeanors,  this 
Order  was  made  by  the  House  of  Peers: 
Die  Veneris,  July  10,  J66S.  "  Ordered,  by 
the  Lords  spiritual  and  temporal  in  parliament 
assembled,  That  a  copy  of  the  Articles  or 
Charge  of  High  Treason  exhibited  ibis  day  by 
tlie  earl  of  Bristol,  against  the  Lord  Chancel- 
lor, be  delivered  to  tbe  Lord  Chief  Justice ; 
who  with  ail  the  rest  of  the  Judges  are  to  con- 
sider whether  tbe  said  Charge  hatb  been 
brought  in  regularly  and  legally,  and  »  hetber  it 
may  be  proceeded  in,  and  bow,  *  hetber  there 
be  any  Treason  in  it  tr  no,  and  make  report 
thereof  to  ibi*  House  on  Monday  neat  if  they 
can,  or  else  as  soon  after  as  possibly  tbey  may.'9 
Where  upon,  all  die  Judges  met  at  Serjeants- 
Inn  in  Fleet-street,  and  iny  lord  of  Bristol  re- 
paired to  us  thither,  debiting  to  see  the  Order; 
which  being  ready  he  told  us  he  came  oat  of  • 
respect  to  kaow  of  us  whether  we  were  kiforui- 
ed  bow  it  came  into  the  House  of  Peers,  whe- 
ther as  a  Charge  or  not ;  but  one  of  tbe 
Judges  who  had  been  present  when  it  was  de- 
livered in,  saying,  '  We  were  tied  up  by  ear 
'  Order/  his  lordship  took  some  eaceptioa  at 
the  manner  of  bis  expression,  as  if  am  lord- 
ship's address  was  unnecessary  at  that  time, 
and  taking  it  as  a  rebuke  unto  him,  went 
away ;  but  according  to  our  Order,  which  sup* 
posed  it  to  be  a  Charge  of  High  Treason,  and 
not  mentioning  Misdemeanor,  we  did  upon 
consideration  unanimously  agree  upon  this 
ensuing  Answer,  which  on  Monday  the  IStb 
of  July,  the  Lord  Chief  Justice  Forster  did  de- 
liver in,  viz. 

"  We  conceive  that  a  Charge  of  High  Treasea 
"  cannot  by  tbe  la™ 3  and  statutes  of  this  realm 
"  be  originally  exhibited  by  one  peer  qgaiutt 
"  anotlier  unto  the  House  of  Peers,  qnd  that 
"  therefore  a  Charge  of  High  Treason  by  the 
"  earl  of  Bristol  against  the  Lord  Chancellory 
"  mentioned  in  tbe  Order  of  Reference  to  es 
"  of  the  10th  of  this  instant  July,  both  net 
"  beep  regularly  and  legally  brought  in,  end  if 
"  the  matters  aJledged  iu  the  said  Chennt 
"  were  admitted  to  be  true,  although.  aUedgtd 
"  to  be  traitorously  done,  yet  there  is  ne  Trea- 
««  son  in  it  V 


*  See  lord  Hale's  Treatise  on  tbe  Jarisdie* 
tion  of  the  Lords'  House  of  Parliament  (pub. 
lisbed  by  Mr.  Hargraye,  1796),  pp.  94,  9o,  ead 
Mr.  Hargrave's  Prefac?  to  that  JreeMfe, 
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Which  Answer  being  given  in^  the  earl  of 

Bristol  cook  some  except ions  at  tt,  and  tome 
of  tbe  Lurds  inferred.  thence,  that  if  it  were 
irregubdj  juui  illegally  brought  in,  it  vat  a  li- 
bel ;  but  we  satisfied  thetn  that  it  wee  not  un- 
der coasiileration  of  us,  whether  it  came  ia  ee 
ao  lajonoatioo  aw  Charge  ;  our  Order  .required 
us  to  give  Answer  to  it  asa  Charge.  8dly«  We 
did  nutmeddte  'with  any  thing  concerning  nc- 
cu&iag  him  of  Misdemeanor,  for  our  Order 
reached  only  to  Treason.  3diy.  It  did  not  follow 
thai  if  this  Charge  were  irregular  or  illegal, 
(bat  therefore  it  was  criminal :  There  might  lie 
precedents  Co  ^ive  colour  to  such  kind  of  pro- 
at  dings,  for  which,  till  it  be  declared  or 
Uowa,  that  they  are  illegal,  they  are  tuoltr, 
-uJ  ought  not  to  be  pnniahed. 

But  it  was  fioocb  iusisted  on,  Tbat  we  should 
deliver  the  Reasons  of  our  opinions*  lord 
Bnstul  and  his  friends  teeming  4i«satisfi«xl. 

We  replied.  That  u  was  never  km>w«t,  that 
when  the  Justices  to  whom  questions  were  re- 
ferred from  parliament  had  unanimously  agreed 
ia  their  Opmiou&,  tliat  reasons  were  required 
from  them.  Yet  notwithstanding,  it  being  ihe 
desire  of  the  Lordi,  after  some  things  premised, 
ftnd  a  deiire  tiiat  tiiis  sliuald  not  be  drawn  into 
aa  eianijde,  (  wlucb  the  Lords  absented  onto,  ns 
1  :ouk  it,  ror  no  order  was  entered  concerning 
it,  (here  toeing  no  Order,  as  1  ib'tfik,  for  delivering 
our  Reason* entered,  and  it  »as  agreed  amongst 
ti,  tbat  no  note*  should  be  reduced,  lest  we 
raigbtbe  required  to  deliver  our  Reasons  in  writ- 
ing; Dorhad  I  time  to  digest  it  iu  writing,  baring 
only  Monday  night  after  conference  with  my 
brethren  to  think  upon  k,)  I  did  on  the  nest 
Tuesday,  feeing  the  14th  of  July,  deliver  the 
Keasoos  of  nil  the  Judges,  of  their  opinions, 
U  their  consents.  To  the  first  ptiut,  "  That  a 
Charge  of  Higli-Treasou  cannot  originally  be 
exhibited  by  one  Peer  against  another  unto  the 
Hou«e  of  Peers,"  the  emplmsis  of  the  word 
wgi*«tfy  was  shewed  • 

For  first,  an  Indictment  of  Treason  against 
s  Peer  may  be  removed  op  to  the  Lords  Howe 
to  be  tried*  as  it  was  in  tbe  Si  Hen.  ©*,  in  the 

•  Sir  M.  Hale,  mentioning  this  case,  says, 
'  "Br  the  statute  1  Hen.  4,  oh.  14,  all  these 
tied*  of  appeals  in  parliament  are  wholly  taken 
a«ay :  And  the  fore,  when  tbe  now  earl  of 
Bristol,  prepared  Articles  of  High-Treason, 
•gainst  the  earl  of  Clarendon,  upon  a  refer- 
ence to  all  the  judges,  and  upon  great  cou- 
ndereuon,  the  judges  vnd  voce  returned  their 
opisiows  '  Tint  those  Articles  were  contrary 
'  to  that  statute  of  the  1  Hen.  4,  and  could  not 
'  be  preferred  in  tbe  Lords'  House  by  the  said 
'  tad,  or  by  any  other  private  person/  But  im- 
peachments by  the  House  of  Conimoosof  High- 
Treaaoa  or  ether  misdemeanors,  in  the  Lords 
rbo&e,  hare  itttn  frequently  in  .practice,  uot- 
withasadiagthe  statute  *>f  1  Hen.  4,  and  ore 
neither  within  the  wards  nor  intent  of  that 
•tsujte;  for  it  is  a  presentment  by  the  most 
"<*»•  grand  inquest  of  the  whole  kingdom/' 
P).  of  tbe  Cr.  rof.  *,  ch.  80,  p.  150. 


earl  of  XWvenshixes  Case,  hat  m  stowuniwieT 
then  to  be  made.  .  ••  ■  i 

Secondly,  If  on  lejnKnxbmedfc  came  iron* 
the  iJmose  of  Commons  tidto  the  mania  Hommy 
we  did  net  take  upon  m  the  <«nssneraticsv 
whether  ithis  oould  he  proceeded  in  or  not,  ft* 
it  was  not  the  case  to  whieh  me  were  zequitea 
to  give  Answer.  .  > 

We  replied,  Upon  the  Statute!  Dan.  4*e» 
1-4,  whicii  recites  the  many  .great'  iwpnvsmian* 
cies  and  mischiefr  by  appeds,  and  ceovides  diaat 
all  appeals  of  things  wstku  see  realm,  shell  he> 
tried  and  determined  by.  ifce.eoed  »mws  oj  nW 
realm  made  and  used  ia  the  time  ef  she  kmgfc 
noble  progenitors,  and  appeals  ef  thing*  eat  of 
the  realm  before  the  constable  and  manumit* 
But  we  relied  upon  the  clause  eosmug,  Ann? 
thereupon  it  is  accorded  nnd  assenseu,  Thim 
no  appeals  be  from  thenceforth  made,  or  sat 
any  wise  pursued  in  parliament,  in  tone  <  to 
come.  I  shewed  appeals  in  this  statute,  aenf 
accusations  by  single  persons,  were  one  ami  . 
the  same  thing,  and  that  this  statute  reached  to' 
all  appeals,  charges,  accusations  or  impeach  t 
meats .  delivered  in,  in  parliament,  wlmrempoav 
the  person  accused  was  to  be  put  to  em  answer; 
and  that  they  were  but  several  names  of  thej 
same  thing,  1  shewed  first  historically  tha*>*Jn> 
appeals  the  11  R.  2,  ♦  end  91  it.  3,  wer* 
but  accusations  by  those  Lords  uf  felony 
against  the  other,  and  differed  from  the  case  of 
the  dukes  of  Hereford  aad  Norfolk,  which  we* 
to  be  tried  as  21  R.  2,  PL  Cor.  in  Peri.  No,  l»; 
is  by  the  course  of  the  civil  law,  and  thereupon/. 
battle  was  waged.  That  though  it  concerned 
Hen.  4,  in  interest  to  confirm  the  11  A.  2,  ami 
repeal  the  21  It.  2,  be  being  appellant  in  the 
former,  yet  he  saw  the  miacbiet  ee  grant,  theft 
he  himself  made  provision  against  them  for  the 
time  te  come,  and  indeed,  the  mischief  was  ee> 
great  that  it  ceased  not  after  the  destrnctieui 
of  snmiy  fords  and  fatnilaes  (there  being  far  le» 
fonts  in  that  21  R.  2,  used  towards  must  e# 
those  appellants  in  the  1 1  R.  2,)  oil  it  tumbled 
king  R.  2,  first  out  of  his  throne,  and  then  it** 
his  grave. 

That  there  were  but  two  sorts  ef  prooeedingt 
in  capitalibus,  the  suit  of  the  patty,  wtduti 
was  called  art  appeal,  or  the  suit  ef  the 
king,  who  ought  to  proceed  by  indictment, 
and  so  4o  trial  by  virtue  oi  Magna  Camita* 
<  Nee  super  eum  ibimus/  dec.  end  that,  in  en 
appeal  berog  the  suit  of  the  petty,  thert'srml 
no  prerogative  of  appearance,  if  it  were  an 
appeal  nt  Hie  common-law,  10  fid w.  4.  Lent 
Gray's  Case.  Tiiat  an  appeal  was  taken 
in  the  law-hooks  frequently  fur  an  accuser** 
by  the  party,  t  cited  Westm,  the  1st,  c.  14% 
where  the  word  appeal  reaches  to  indictment; 
and  9  Coke,  U9,f  lord  Zancher's  case,  that 
an  appeal  hath  two  signtf  cations,  one  general 
and  frequent  in  our  books  for  accusatfen,  mmt 
Stemibrrt,  124,  in  ease  of  an   approver,  the 


*  See  the  Trial  of  TresHien,  anU,  vet  1} 
p.«f>. 
f  See  vol.  %+.  f 46.«f  this <>av£Otme,       ^ 
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felon  after  coafeesiou  may  appeal,  that  is  (saith 

he)  accuse  others,  coadjutors  with  bim  to  do 

the  felony.    C.  P.  C  129,  appellant  cometh 

from  the  French  word  appeller,  which  signifies  to 
•  accuse,  or  appeach,  and  1  Co.  Inst.  sect.  189. 

Appel  siguifieth  an  accusation ;  antl  there- 
fore to  appeal  a  man  it  at  much  as  to  accuse, 

and  in  ancient  books  he  tint  doth  appeal  a 
.  man  is  called  accusator,  vide  9  Edw.  2,  Arti- 

culi  Cieriy  c.  16.    That  I  knew  no  reason  why 

in  those  tumbling  times  of  E.  2,  (which  caused 

this  statute,  for  the  statute-roll  is  '  Coment  ad 

*  anterment  este  eus  en  temps  la  darrein  rov,' 

R.  2,)  they  should  proceed  by  way  of  appeal, 

but  because  they  were  then  allowed  at  the  suit 

of  the  party,  to  accuse  any  other  of  treason, 

but  at  the  sing's  suit  there  ought  to  be  an 

indictment,  and  an  indictment  could  not  be 

found  but  by  jury. 
That  in  all  other  cases,  an  appeal  was  to  be 

brought  by  the  party  concerned,  the  wife  or 

heir,  or  party  robbed,  &c.    But  in  case  of 

Treason,  any  man  may  appeal  another,  and 

therefore  in  all  reason  it  must  be  understood 

of,  an  accusation,  -and  any  man  might  ac- 
cuse another  of  Treason ;   and  if  it  can  be 

moved    by  witnesses,  it  must  not  be  tried 

by  battle,  as  other  appeals  may.    I  concluded 

that    the  8  Hen.  6,  No.  38,    this   statute, 

the  1  Hen.  4,  c.  14,  is  recited,  and  de- 
sired it  6honld  be  duly  kept  and  put  in  exe- 
cution; that  Stamford  78  and  Coke  PI.  Cor. 

31, 132,  agree  that  appeals  of  High-Treason, 

were,commonly  used  to  be  sued  in  parliaments 

till  the  l.Hen.  4,  c.  14.   'Since  which  time  this 

manner  of  appeal  hath  gone  out  of  use  ;  and 

1  said,  I  had  searched  many  precedents,  and 

though  of  late  there  may  be  a  precedent  (as  it 

was  of  the  earl  of  Bristol's  father  against  the 

dnke  of  Buckingham,  of  some  kind  of  im- 
peachment) yet  1  did  confidently  believe  there 

was  not  since  that  statute  1  Hen.  4,  c.  14,  any 

one  precedent  of  such  an  impeachment  at  the 

party-suit  whereupon  there  was  any  indict- 
ment: In  truth,  in  the  earl  of  Bristol's  case, 

the  Commons  House  did  impeach  the  duke  of 

Treason,  and  so  the  earl  of  Bristol's  impeach- 
ment proceeded  not. 

For  the  second  point,  "  That  there  whs  no 

Treason  in  the  charge,  though  the  matters  in  it 

are  alledged  to  be  traitorously  done."  I  said  we 

bad  perused  each  article  seriatim ,  and  we  had 

found  no  Treason  in  them ;  the  great  charge, 

which  is  endeavoured  to  be  proved  by  many 

particulars,  was,  That  he  did  traitorously  and 

maliciously,  to  bring  the  king  into  contempt,  and 

with  an  intent  to  alien  the  peoples  affections 

from  him,  say,  ccc.  such  and  such  words,  &c. 
And  so  it  runs  on,  That  in  pursuance  of  the 

traitorous  intent,  ore.  he  did,  &c.    and  that 

in  farther  pursuance  of  the  said  traitorous  de- 
sign, ccc.    And  in  like  manner  was  most  of  the 

articles  upon  which  the  characters  of  treason 

seemed  to  be  fixed.  I  said  that  it  is  a  trans- 
cendent misprision  or  offence  to  endeavour  to 

bring  the  king  into  contempt,  or  to  eodenvour 

to  alienate  the  peoples  ejections  from  him, 


hot  yet  it  wns  not  treason.  This  statute,  IS  Car. 
4'C.  1.  makes  treason  during  tne*  king's  life: 
bnt  if  a  man  calls  the  king  Heretic,  or  Papist, 
or  that  he  endeavours  to  introduce  Popery, 
(which  is  more  in  express  terms  than  the  arti- 
cle of  that  kind  insinuates)  or  bywords,  preach- 
in?,  prayer,  to  stir  op  the  people  to  hatred  or 
dislike  of  the  person  of  his  majesty,  or  the  esta- 
blished government ;  the  penalty  is  only  dis- 
ability to  enjoy  any  place  ecclesiastical,  civil, 
or  military,  arid  subject  to  such  penalties  as  by 
the  common  law  or  statute  of  this  realm  may 
be  inflicted  in  such  esse,  (which  is  fine  and 
ransom,  with  imprisonment)' mid  it  limits  a 
time  and  manner  of  prosecution. 

There  was  an  objection  made  yesterday  upon 
the.25  E.  3.  That  this  being  in  parliament,  the 
king  and  parliament  had  power  to  declare  trea- 
son, and  then  we  ought  to  have  delivered  our 
opinions  with  a  qualification,  unless  it  be  de- 
clared treason  by  parliament  where  this  charge 
is  depending ;  to  this  I  answered. 

1.  It  is  not  treason  in  presenti,  and  if  such 
a  declaration  should  be,  non  constat,  whether 
it  would  relate  to  (he  time  past. 

2.  That  I  conceived  that  the  statute  as 
touching  that  declaratory  power,  extended  but 
to  such  cases  as  were  clearly  felony,  as  single 
acts,  if  not  treason,  (die  words  being)  whether 
it  be  treason  or. other  felony  ;  bnt  in  respect  of 
the  doubts  of  escheats,  which,  if  treason,  be-  < 
longed  to  the  king;  if  felony,  to  the  lords  of 
the  fee,  it  was  left  to  the  parliament.  I  did 
not  say  we  resolved  the  point. 

3.  That  admitting  the  declaratory  power  did 
extend  to  other  cases  than  such  as  were  before 
the  judges,  and  was  not  taken  away  by  1.  Mar. 
cap.  1.  or  any  other  stntute,  yet  I  read  my 
lord  Coke's  opinion  at  Urge,  PI.  Cor.  Fol.  22. 
That  this  declaration  most  be  by  the  king, 
lords  and  commons,  not  by  any  two  of  them 
alone ;  and  we  were  now  in  a  judicial  way  be- 
fore the  House  of  Peers  only  ?  and  I  did  affirm 
as  clear  law,  that  by  this  judicial  way  no  trea- 
sons could  be  declared  nor  adjudged,  but  as 
were  expressly  within  the  letter  of  the  25  £.  3. 
and  said,  That  statute  25  E.  3.  was  a  second 
Magna  Charts,  and  that  their  ancestors  thought 
it  their  greatest  security  to  narrow,  and  not  (o 
enlarge  treason,  and  cited  1  H.  4.  cap.  10.  to 
which  in  the  parliament-roll  Rot.  No.  17.  » 
added  (it  coining  of  the  king's  free  grace)  tbst 
the  lords  did  much  rejoice  and  humbly  thank 
the  king :  and  I  read  the  statute  1.  M.  cap.  1*. 

That  the  now  earl  of  Bristol  in  my  lord  of 
Strafford's  Case,  was  the  great  asserter  of  the 
law  against  constructive  and  accumulative  trea- 
son, which,  if  admitted,  their  lordships  could 
better  suggest  unto  themselves,  than  I  express, 
Itow  great  a  door  they  would  set  open  to  other 
incont eniencies  and  mischiefs  to  the  peerage. 


*  As  to  Treason  at  Common  Law  declara- 
ble by  Parliament,  though  not  within  25  Ed*. 

3,  See  the  note  to  Lord  Capel's  case,  ante,  vol. 

4,  p.  19,  13,  and  the  case  of  the  Earl  of  <Danbj 
a.  d.  1678;  iqfra.  „ 
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I  concluded  with  reading  the 'Act,  14  Car.  S. 
for  reversing  the  attainder  of  the  earl  of  Straf- 
ford ;  the  first  part  whereof  I  read,  to  tbem, 
wherein  is  expressed,  That  they,  who  con- 
demned him,  did  purposely  make  an  act  of  par- 
liament to  condemn  him  upon  an  accumulative 
treason,  none  of  the  pretended  crimes  being 
treason  apart,  and  so  could  not  be  in  the 
whole,  if  the?  had  been  proved. 

After  I  had  spoken  to  this  effect,  die  earl  of 
Bristol  seemed  to  acquiesce,  insomuch  as  con- 
cerned our  opinions  as  the  case  was  delivered 
to  us :  hut  it  being  to  be  put  to  the  question, 
Whether  the  Lords  did  concur  with  the  Judges 
opinions,  and  himself  being  concerned  io  the 
illative,  that  therefore  the  charge  was  illegal 
sad  irregular ;  yet  not  being  intended  by  him, 
as  he  said,  as  a  charge,  but  an  information,  he 
desired  (though  as  the  case  was  put  to  us,  it 
it  was  a  good  inference)  that  the  voting  of  that 
might  be  spared  till  it  was  resolved  by  the  Lords 
whether  he  delivered  it  in  as  a  charge,  or 
salt  as  an  information  for  the  matter  of  the 
charge,  if  it  should  be  thought  fit  for  their  lord- 
ships to  proceed  in  it:  after  some  debate  upon 
the  question,  the  Lords  resolved  the  same  day, 
according  to  our  opinions,  , 

1.  "That a  charge  of  high-treason  cannot 
u  by  the  laws  and  statutes  of  this  realm  he  ori- 
"  gmally  exhibited  by  goe  peer  against  another, 
"  unto  the  House  of  Peers. 

1  "  That  in  these  Articles,  if  the  matters  al- 
"  ledged  in  tbera  were  admitted  to  he  true, 
14  there  is  no  treason  in  them.  And  because 
"  the  Lords  unanimously  concurred  in  them 

II  (Lord  Bristol  freely  as  any  other)  it  was  by  or- 
K  Her  entered,  That  these  Votes  were  ntm.  con." 

Jfote,  That  in  Judge  Mutton's  lteports,  die 
Resolution  of  the  Judges  is  expressed  to  be, 
That  a  peer  cannot  be  impeached  but  by  in- 
dictment, and  Mr.  Rosbworfh  in  his  Collec- 
tions, Fol.  279,  expresses  such  an  opinion  to 
be  delivered  by  the  judges,  in  1  or  8  Car.  but 
■pon  search  it  was  fouad  to  be  entered  iu  the 
Journal  of  Parliament  of  that  time,  but  it  was 
•unoas,  referring  to  the  common-law  only.  But 


that  for  proceedings  in  parliament  at  did  not 
belong  to  them  to  determine,  or  to  that  effect; 
but  no  mention  of  1  H.  4.  cap.  14.  It  bath 
been  credibly  reported  that  some  of  the  Judges 
in  my  lord  of  Strafford's  case,  being  asked  soma 
questions,  did  with  the  like  caution  deliver 
their  opinions,  and  did  speak  with  reservations, 
(as  the  case  is  put)  though  they  upon  bearing 
did  know  the  case  mis-put?  which,  after  trou- 
bled the  conscience  of  one  of  them,  (tit  audiwi) 
being  a  grave  learned  man ;  for  "  Suppression  of 
the  truth  is  the  oppression  of  the  innocent.9 
Vide  Peacock's  Case,  Co.  9.  Rep.  Fol.  71.  But 
we  bavine  the  case  referred  to  us  in  parliament 
upon  Articles  eihibited  in  parliament,  did  re- 
solve to  deliver  our  Opinions  without  any  such 
reservation ;  the  act  of  1 1L  4.  being  express 
against  appeals  in  parliament  (and  of  acts  of 
parliaments  after  they  are  once  made,  none 
under  the  king,  and  without  him,  are  interpre- 
ters but  the  judges.  See  King's  Answer  printed 
in  the  old  print  of  3  Car.  1.  at  the  end  of  the 
Petition.)  And  therefore  did  deliver  these 
Opinions  which  I  conceive  of  great  benefit  to 
the  Lords  themselves,  and  a  just  ground  for 
farther  enquiry  to  be  made,  whether  such  im- 
peachments may  be  in  the  House  of  Peers  for 
other  misdemeanours,  without  the  king's  leave, 
or  being  exhibited  by  his  attorney. 

And  secondly,  to  take  into  consideration  the 
validity  of  impeachments  of  treason  by  the 
House  of  Commons,  notwithstanding  the  late 
precedents,  which  yet  ended  in  a  bill,  and  so 
m  the  legislative,  not  judiciary  way. 

Thus  ended'  this  attempt  against  the  earl  of 
Clarendon ;  but  thus  far  it  had  its  effect,  in 
diminishing  the  king's  favour  towards  hiui,  and 
lessening  his  interest  with  the  Lords,  and  with, 
the  people,  whereby  he  became  exposed  to  a 
second  attempt,  four  years  after. 

Aug.  SO,  1667,  the  king  removed  him  front 
his  place  of  lord  chancellor;  and  the  House 
of  Commons  impeached  him  of  high  treason, 
and  of  high  crimes  and  misdemeanors,  in  the 
manner  following : 


Proceedings  against  the  Earl  of  Clarendon,  a.  d.  1667,  upon  aa 
Impeachment  of  High-Treason  and  High  Misdemeanors.      - 


[The  following  passages  relating  to  these 
Proceedings  are  extracted  from  Burnet : 

"  Tke  Dutch  war  had  turned  so  fatally  on 
°*  king,  that  it  made  it  necessary  for  him  to 
*7  tar  to  recover  the  affections  and  esteem  of 
b*  people.  He  found  a  slackening  the  execu- 
Jw»  « the  saw  went  a  great  way  in  the  city  of 
V>ndoa,  and  with  the  trading  part  of  the  na- 
?°».  The  House  of  Commons  continued  still 
10  their  fierceness,  and  aversion  to  all  moderate 
Propwuions :  but  m  the  intervals  of  parliament 
«*  execution ,  was  softened.  The  earl  of  Cla- 
Jjdon  found  bis  credit  was  declining,  that  all 
te  Kcrets  of  state  were  trusted  to  Bennet, 


and  that  he  had  no  other  share  iu  them  than 
his  post  required.  The  lady  Castlemain  set 
herself  most  violently  against  him.  And  the 
duke  of  Buckingham,  as  often  as  he  was  ad- 
mitted to  any  familiarities  with  the  king,  stu- 
died with  all  his  wit  and  humour  to  make 
lord  Clarendon  and  all  bis  counsels  appear  ri- 
diculous. Lively  jests  were  at  all  times  apt  to 
take  with  the  king.  The  earl  of  Clarendon  ' 
fell  under  two  other  misfortunes  before  the 
war  broke  out.  The  king  had  granted  him  a 
large  piece  of  ground  near  St.  James's  to  build 
a  house  on  ;  he  intended  a  good  ordinary 
house :  but,  not  ooderstaadin|  those  matters; 
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tftnseif  lie  par  the  managing  of  that  into  the 
hands  of  others  J  who  ran  hi  in  into  a  vast 
tbarge  of  ebons  50,400?.  three  times  a*  much 
lb  he  had  designed  to  lay  out  upon  it.  During 
the  war,  and  in  the  plague  year,  he  had  aboot 
J&Omen  at  work,  which  he  thought  would 
Imre  been  an  acceptable  things  when  so  many 
men  were  kept  at  work,  and  so  much  money, 
as  was  tftdy  paid>  circulated  about.  But  it  had 
s>  contrary  effect.  It  raised  a  great  outcry 
against  hiou  Some  catted  it  Dunkirk  house, 
intimating;  that  it  was  built  by  his  share  of  the 

Srtce  of  Dunkirk.  Others  caned  it  Holland 
ouse,  because  he  was  believed  to  be  no  fn^nd 
,  Cb  the  war  :  so  rt  was  given  out,  that  he  had 
the  money  from  the  Dutch.  It  was  visible, 
flSat  in  a  time  of  public  calamity  be  was  huiM- 
mg  a  very  noble  palace.  Another  accident 
was, 'that  before  the  war  there  were  some- de- 
sign* on  foot  for  the  repairing  of  St.  Paufs: 
end  many  stones  were  brought  thither.  That 
Project  was  laid  aside  during  the  war.  He 
upon  that  bought  the  stones,  and  made  use  of 
them  in  building  his  own  bouse.  This,  how 
slight  soever  it  may  seem  to  be,  yet  had  a 
great  effect  by  the  management  of  hw  enemies. 
Another  misfortune  was,  that  he  lost  his  chief 
Mend,  to  whom  he  muted  most,  and  who  was 
his  greatest  support,  the  earl  of  Southampton. 
*  a  As  soon  as  the  peace  was  made,  the  king 
daw  with  what  disadvantage  he  was  like  to 
meet  bis  parliament.  So  he  thoaght  the  dnv 
jjraring  a  public  minister,  who  by  his  being 
long  in  so  high  a  post  had  drawn  upon  himself 
much  envy,  and  many  enemies,  Would  cover 
■himself  and  the  rest  of  his  court. '  Other  things 
Concurred  to  set  this  forward.  The  king  was 
grown  weary  of  the  queen:  and  it  was  be- 
neved  he  had  si  great  mind  to  be  rid  of  her. 
The  load  of  that  marriage  was  cast  on  the  lord 
Clarendon,  as  made  on  design  so  raise  his  own 
grandchildren.  Many  member*  of  the  House 
of  Commons,  such  ar  Clifford,  Osforn,  Ker,' 
Littleton,  and  Seiraour,  were  brought  to  the 
lAng ;  who  all  assured  him,  that  upon  his  re- 
storation they  intended  both  to  have  raised  his 
authority,  and  to  hare  encreased  his  revenue ; 
but  that  the  earl  of  Clarendon  had  discouraged 
it.  and  that  all  bis  creatures  had  possessed  the 
bease  with  such  jealousies  of  the  kino;,  that 
they  thoaght  is  was  hot  fit  to  treat  hire  too 
much,  nor  too  far.  This  made  a  deep  impres- 
sion on  the  king,  who  was  weary  of  lord  Cla- 
rendon's imposing  way,  and  had  a  mind  to  be 
freed  from  the  authority,  to  which  he  had  been 
to  fongj  accustomed  that  it  was  not  easy  to 
keep  him  within  bounds. 

"  Yet  the  king  was  so  afraid  to  engage  him* 
self  too  deep-  in  nis  own  affairs,  that  it  was  a 
doubt  whether  he  would  dismiss  him  or  not, 
if  a  concern  of  one  of  his  amours  had  not 
sharpened  his  resentment;  so  that  what  other 
considerations  could  notdb,  was  brought  about 
by  an  ill  grounded  jealousy.  Mistress  Steward 
J&ad  gained  so  much  on  the  king,  and  yet  had 
kept  her  ground  with  so  much  firmness,  that 
the  king  seamed  to  design  if  possible  to  legiti- 


mate headdresses  tb  her,  when  be  saw  no  hope 
of  soceeedtag  any  other  way,  The  duke  of 
Rfehmond,  being  a  widower,  cMirted  her. 
The  king  seemed  to  give  way  te  it ;  and  pre- 
tended to  tale  such  eare  of  her,  the*  he  would 
have  good  settlements  made  for  her.  He 
hoped  by  that  mesvne  to  have  broke  tile  matter 
decently ,-  for  he  knew  the  duke  of  Richmond's 
affairs  were  in  disorder.  So  the  king  ordered 
lord  Clarendon  to  enamine  the  estate  he  pre- 
tended to' settle.  But  he  was  tent,  whether 
true  or  felse  I  cannot  tell,  that  lord  Clarendon 
told  her.  that  the  dnke  of  Richmond*  affairs, 
it  was  tree,  were  not  very  clear ;  but  that  a 
family  so  near  related  to-  the  king  could  never 
be  left  in  distress,  and  that  suets  a  match 
woolct  net  come  in  her  way  every  day ;  so  she 
had*  best  consider  welt,  before  she  rejected  it. 
This  was  carried  to  the  king,  as  a  design  h* 
had  that  rtie  crown  might  descend  to  his  own 
grandchildren;  and  that  he  was  afraid,  lest 
strange  methods  should  be  taken  to  get  rid  of 
the  queen,  and  to  make  way  for  her.  When 
the  king  saw  that  she  bad  a  mind  to  marry  the 
done  of  Richmond,  he  offered  to  snake  her  a 
dvnhess,  and  to  settle  an  estate  on  her.  ¥poa 
this  she  said,  she  saw  she  muse  either  marry 
htm,  or  suffer  much  in.  the  opinioo  of  the 
world.  And  she  was  prevailed  oa  by  the  duke 
of  Richmond,  who  was  passionately  in  love 
with  her,  to  go  privately  from  Whitehall,  and 
merry  hhn  without  giving  the  king  notice.  The 
earl  of  Clarendon's  son, .  the  lord  Corobory, 
was  going  to  her  lodgings,  upon  some  snaajma- 
tion  that  she  had  given  him  about  her  amurs, 
knowing  nothing  of  her  intentions.  He  ex* 
the  king  in  the  door  coming  oat  tail  of  firry. 
And  he,  suspecting  that  lord  Combury  was  in 
the  design,  spoke  to  him  as  one  in  a  rage  that 
forgot  ail  decency,  and  "for  seme  nape  would 
not  hear  lord  Combury  speak  in  bis  owa  de- 
fence. In  the  afternoon  be  heard  him  with 
more  temper,  as  be  himself  told  mo.  Yet  this 
made  so  deep  an  impression,  that  he  resolved 
to  take  the  seals  from  his  father. 

"  The  parliament  were  upon  their  first  open- 
ing set  on  to  destroy  lord  Clarendon.  Some  of 
bis  friends  went 'to  him  a  few  days  before  the 
parliament  met ;  and  told  him,  many  were  at 
work  to  find  out  matter  of  accusation  agamst 
him.  lie  best  knew,  what  could  be  brought 
against  him  with  any  truth;  lor  falsehood  wst 
infinite,  and  could  not  be  guessed  at.  They 
desired,  he  would  trust  some  of  them  with 
what  might  break  out,  since  probably  nothing 
could  lie  concealed  agamst  so  strict  a  search. 
And  the  method  in  "which  his  friends  must 
mannge  fur  him,  if  there  was  any  mixture  or 
allay  in  him,  was  to  be  very  different  from  that 
they  could  usv,  if  he  was  sure  that  nothing 
could  be  brought  out  against  him.  The  lord 
Burlington  and  bishop  Mnrley  both  told  me, 
they  talked  to  this*  purpose  to  hinr.  Lord 
Clarendon  upon  that  told  them,  that,  if  either 
in  matters  of  justice,  or  in  any  negotiations 
abroad*  he  had  ever  received  a  farthing,  be 
gave*  them  leave  te  disown  all  friendship  to 


8*1  J      STATE  TRIALS,  lM9lh*MLi*!L  mM.—iheEtrltfClarenion.  '   {323 

him.  The  French  king,  hearing  be  hud  sent 
lor  all  the  books  of  the  Louvre  impression,  find 
sent  these  to  bim,  which  be  took,  as  thinking 
it  a  trifle,  as  indeed  it  was  i  and  this  was  the 
only  present  "he  ever  had  from  any  foreign 
prince  i  he  had  never  taken  any  thing  by 
virtue  of  hit  office,  but  that  which  his  prede- 
cessors had  claimed  as  a  right.  Bat  now  hue 
and  cry  were  sent  out  against  him  :  and  all 
person*,  who  had  beard  him  say  any  thing  that 
could  bear  an  ill  construction,  were  examined. 
6ome  thought,  they  had  matters  of  great  weight 
agtinst  him :  and,  when  they  were  told  these 
would  not  amount  to  high  treason,  they  de- 
sired to  know  what  would  amount  to  it. 

"  When  twenty  three  articles  were  brought 
into  the  House  against  htm,  the  nest  day  he  de* 
fired  bis  second  son,  the  now  earl  of  Rochester, 
to  acquaint  the  House,  that  be,  hearing  what 
Ankles  were  brought  against  him,  did  in  order 
to  the  dispatch  of  the  business,  desire  thatthose, 
who  knew  best  what  their  evidence  was,  would 
single  oat  any  one  of  the  Articles,  that  they 
taocght  -could  be  best  proved ;  and,  if  they 
could  orove.tbat,  he  would  submit  to  the  cen- 
tre due  upon  them  all.  But  those,  who  had 
the  secret  of  this  in  their  hands,  and  knew  they 
could  make  nothing  of  it,  resolved  to  put  the 
matter  upon  a  preliminary,  in  which  they  hoped 
to  find  cause  to  hang -up  the  whole  affair,  and 
fa  upon  toe  Lords  the  denial  of  justice.  8o, 
according  to  some  raw  and  late  precedents,  they 
sent  up  a  general  impeachment  to  the  Lords 
bar  of  high  treason,  without  any  special  mat- 
ter; and  demanded,  that  upon  that  ho  might 
be  committed  to  prison.  They  had  reason  to 
believe  the  Lords  would  not  grant  this :  and 
therefore  they  resolved  to  insist  on  it ;  and  reck- 
oned, that,  when  so  much  money  was  to  be 
ftiven,  the  king  wooJd  prevail  with  the  lords. 
•Upon  this  occasion  it  appeared,  that  the  private 
animosities  of  a  court  could  carry  them  to  es- 
tablish the  most  destructive  precedent  tout 
«ould  hove  been  thought  on.  For  if  this  had 
p&sedy  then  every  minister -upon  a -general  im- 
peachment was  tirbe  rained,  tliough  no  special 

»atter  was  laid  against  him.     Yet  the  king 

himself  pressed  this  vehemently.  It  was  said', 
the  very  suspicions  of  a  House  of  Commons, 
specially  such  a  one  as  this  was,  was  enough 

to  blast  a  man,  and  to  secure  himi  for  there 

was  reason  to  think,  that  every  person  so  charged 

would  ron  away,  if  at  liberty .  Lord  Clarendon's 

eaeanes  bad  now  gone  far :  they  thought  they 

were  not  sate   till  his  head  was  off:  and  they 

•Pprehendedjtbttt,  if  he  were  once  in  prison,  it 

would  be  «asy  either  to  find,  or  at  least  to- bring 

witnesses  against  him.     This  matter  as  aU  in 

print :  so  I  wtli  go  no  farther  in  the  particulars. 

The  Dake  was  at  this  time  taken  with  the  small- 
pox:  so  he  was  out  of  the  whole  debate.    The 

peers  thought,  that  a  general  accusation  was 

oalv  a  clamour,  and  that  their  dignities  signified 

tittle*  if  *  clamour  was  enough  to  send  them 

»  prison,    AH  the  earl  of  Clarendon's  friends 

r**»ted  the  king  much  on  bis  behalf,  that  he 

*Vbt  be  suffero)  to  go  off  gently,  and  without 


censure,  since  he  had  served  both  his  father  and 
himself  so  long,  so  faithfully,  and  with  such 
success.  But  Hie  king  was  now  so  sharpened 
against  him,  that  though  he  named  no  particu- 
lars, he  expressed  a  violent  and  irreconcilable 
aversion  to  bim ;  which  did  the  king  much 
hurt  in  the  opinion  of  all  that  were  not  engaged 
in  the  party.  The  affair  of  the  king's  marriage 
was  the  most  talked  of,  as  that  *liich  indeed 
was  the  only  thing  that  could  jn  miv  sort  Justify 
such  a  severity.  Lord  Clarendon  did  protest,  ns' 
some  that  had  it  from  himself  told  me,  that  he 
had  no  other  hand  in  that  matter,  than  as  a  coun- 
sellor :  and  in  that  be  appealed  to  the  king 
himself.  After  many  debates,  and  conferences 
and  protestations,  in  which  the  whole  court 
went  in  visibly  to  that  which  -was  plainly  de- 
structive both  to  the  king  and  to  the  mmisiry, 
the  majority  of  the  House  stood  firm  and  ad- 
nesed  to  their  first  resolution  against  commit- 
ment. The  Commons  were  upon  that  like  to 
carry  the  matter  far  against  the  Peers,  as  de- 
nying justice.  The  king  seeing  this  spoke  to  the 
duke,  to  .persuade  Lord  Clarendon  to  go-be- 
fond  sea,  as  the  only  expedient  that  was  left 
to  make  up  the  breach  between  the  two  houses; 
And  be  let  rail  some  words  of  .kindness  in 
case  he  should  comply  with  this.  The  carl 
of  Clarendon  was  all  obedience  and  submission-; 
and  was  charmed  with  those  tender  words, 
that  the  king  bad  said  of  him.  So,  partly  to 
serve  the  king,  and  save  himself  and  family,  but 
chiefly  that  he  might*  not  be  the  occasion  of 
any  difference  I  etween  the  king  and  the  duke, 
who  had  heartily  espoused  his  interest,  he  went 
privately  beyond  sea,  and  writ  a  letter  from 
Calais  to  the  House  of  Lords,  protesting  his  in- 
nocence in  all  the  points  objected  to  him,  and 
that  .he  bad  not  gone  out  of  the  kingdom  for 
fear,  or  out  of  any  consciousness  of  guilt,  but 
only  that  he  might  not  be  the  unhappy  occa- 
sion of  any  difference  between  the  two  Houses, 
or  of  obstructing  public  business.  This  nut 
anend  to  the  dispute.  But  his  enemies  called 
it  a  confession  of  guilt,  and  a  fly irg  from  jus- 
tice ;  Such  colours  will  people  give  to  the  most 
innocent  actions. 

"  A  bill  was  brought  in,  banishing  4um  the 
king's  dominions  under  pain  of  treason  if  he 
should  return:  And  it  was  made  treason  to  cor- 
respond with  him,  without  leave  from  the  king. 
This  act  did  not  pass  without  much  opposition. 
It  was  said,  there  was  a  known  course  of  law 
when  any  man  fled  from  justice:  And  it  seem- 
ed against  the  common  course  of  justice,  to 
mnke  all  corresponding  with  bim  treason,  when 
he  himself  was  not  attainted  of  treason  ;  Nor 
could  it  be  just  to  banish  him,  unless  a  day 
were  given  him  to  come  in :  And  tlmn,  if  he 
did  not  come  in,  he  might  incur  the  punish- 
ment upon  contempt.  The  duke,  whom  the 
king  bad  employed  to  prevail  with  him  to  with- 
draw himself,  thought  he  wjas  bound  in  ho- 
nour to  press  the  matter  bome  on  the  king ; 
wbich  be  did  so  warmly,  that  for  some  time 
a  coldness  between  them  was  very  visible.  The 
part  the  king  had  acted  on  .this  matter 

y 
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to  be  known ;  and  was  much  censored,  as  there 
was  just  cause  for  it.  The  vehemence  that  he 
shewed  in  this  whole  matter  was  imputed  by 
many  to  very  different  causes.  Those  who 
knew  him  best  but  esteemed  him  least,  said  to 
me  on  this  occasion,  that  all  the  indignation, 
that  appeared  in  him  on  this  head,  was  founded 
on  no  reason  at  all ;  but  was  an  effect  of  tliat 
easiness,  or  rather  laziness  of  nature,  that  made 
him  comply  with  every  person  that  had  the 
greatest  credit  with  him.  The  mistress,  and 
the  whole  bedchamber,  were  perpetually  rail- 
ing at  him.  This  by  a  sort  of  infection  pos- 
sessed the  king,  who  without  giving  himself  the 
trouble  of  much  thinking,  did  commonly  go 
into  any  thing  that  was  at  the  present  time  the 
easiest,  without  considering  what  might  at  any 
other  time  folkwv  on  it.  Thus  the  lord  Cla- 
rendon fell  under  the  common  late  of  great  mi- 
nisters; whose  employment  exposes  them  to 
envy,  and  draws  upon  them  the  indignation  of 
all  who  are  disappointed  in  their  pretensions. 
Their  friends  do  generally  shew,  that  they  are 
only  the  friends  of  their  fortunes:  and  upou  the 
change  of  favour  they  not  only  forsake  them  in 
their  extremity,  but,  that  they  may  secure  to 
themselves  the  protection  of  a  newfavourite,  they 
ivill  labour  to  redeem  all  that  is  passed  by  turn- 
.ing  as  violently  against  them,  as  tbey  formerly 
fawned  abjectly  upon  them  :  And  princes  are 
eo  little  sensible  of  merit  or  great  services,  that 
they  sacrifice  their  best  servants,  not  only  when 
their  affairs  seem  to  require  ir,'but  to  gratify 
the  humour  of  a  mistress,  or  the  passion  of  a 
rising  favourite.0] 

October  20,  1667. 
Mr.  Edward  Seymour  *  charged  him  viva  voce 
with  many  great  crimes,  whereupon  a  debate 


•  According  to  lord  Clarendon's  o%vn  ac- 
count (Continuation  of  his  life,  4*5) ;  "  After 
many  days  spent  in  close  contrivances  and 
combination*,  Mr.  Seymour,  a  young  man  of 
great  confidence  and  boldness,  stood  up  m  the 
House  of  Commons,  and  spake  long  and  with 
great  bitterness  against  the  Chancellor,  and  of 
•  his  jreat  corruption  in  many  particulars,  by 
which,  he  said,  «  he  had  gotten  a  vast  estate. 
That  he  had  received  great  sums  of  money  from 
Ireland,  for  making  a  settlement  that  every 
body  complained  of,  and  that  left  that  king- 
dom in  as  great  distraction  as  ever  it  had  been. 
That  he  had  gotten  great  sums  of  money  indi- 
rectly and  corruptly  from  the  plantations,  the 
governments  whereof  he  had  disposed ;  by  pre- 
ferments in  the  law  and  in  the  church;  and  for 
the  passing  of  charters.  And  that  he  had  re- 
ceived *4,000l,  from  the  Canada  company  for 
establishing  that  company,  which  was  so  great 
and  general  a  grievance  to  the*  ingdorn.  And, 
which  wasabove  all  this,  that  he  had  traitorously 

fenuaded,  or  endeavoured  to  persuade,  the 
ins;  to  dissolve  the  parliament,  and  to  govern 
by  a  standing  array ;  and  that  he  had  aaid*  that 
*  400  country  gentlemen  were  only  fit  to  give 
4  money,  and  did  not  understand  how  an  in* 


arose  what  proceeding  ought  to  be  had  upon  in 
it,  some  moving  to  impeach  him  in  the  name  of 
the  Commons  till  articles  should  be  prepared  ; 
others  urged  that  witnesses  should  be  first  exa- 
mined to  see  bow  the  charge  could  be  made 
good,  lest  failing,  it  should  reflect  on  the  ho- 
nour of  the' House.  After  long  debate  a  com* 
mittee  was  appointed  to  search  records  for  par- 
liamentary proceedings  in  the  like  cases,  and  to 
make  report. 

Oct.  30th.  The  report  being  made  by  sir 
Thomas  Littleton,  that  various  proceedings 
were  found  in  several  parliaments,  it  occasion- 
ed a  long  debate,  several  members  speaking 
to  the  effect  following, 

Sir  Tho.  LiUUtati,  In  cases  criminal,  we  find 
proceedings  to  have  been,  sometimes  by  articles, 
sometimes  by  word  of  mouth ;  but  in  capital 
crimes  no  proceedings  appear  till  the  eacl  oflStraf- 
ford's  Case  [a.  d.  1644,  ante,  vol.  iii.  p.  1331.] 
against  whom  the  House  carried  up  a  general  im- 
peachment, thereason  whereof  seems  to  be  this  c 
Some  votes  were  made  in  the  House,  at  which 
the  king  takes  offence,  as  if  tbey  would  proceed 
upon  common  fame ;  whereupon  they  vindicate 
their  proceedings  as  done  in  a  parliamentary 

6  vasion  was  to  be  resisted/  He  mentioned 
many  other  odious  particulars  *  which'  he  said 
(  he  would  prove,'  and  therefore  proposed, 
'  That  they  would  presently  send  jip  to  the 
Lords  to  accuse  him  of  High  Treason,  and  re- 
quire that  his  person  might  be  secured.' " 

It  may  seem  as  if  lord  Clarendon  did  not 
thiuk  the  four  hundred  country  gentlemen  < 


potent  even  to  direct  the  application  of  money 
which  they  had  granted,  for  as  Mr.  Hatsefl 
(3  Prec.  81),  notices,  his  lordship  mentioning 
an  appropriation  clause  proposed  by  sir  George 
Downing,  expresses  himself  thust  *  The  Soli- 

*  citor  General  brought  in  the  BiU_for  Supply, 
'  according  to  course,  in  that  form  aa  those 
'  bills  far  money  ought  and  used  to  be ;  and 
'  after  it  had  been  read  a  second  time,  when 
'  it  was  committed,  Downing  offered  his  pro- 
'  viso ;  the  end  of  which  was,  <  to  make  all  the 
'  money  that  was  to  be  raised  by  this  bill  to  be 

<  applied  only  to  those  ends  to  which  it  was 

<  given,  which  was  the  carrying  oo  the  war,  and 

*  to  no  other  purpose  whatsoever,  by  what  ao» 
'  thorky  soever,'  with  many  other  clauses  in  it 
1  so  monstrous,  that  the  Solicitor,  and  many 
'  others  who  were  most  watchful  for  the  kingfe 

*  service,  declared  against  it  as  intoaducture  to 
'  a  commonwealth,  and  not  fit  for  monarchy.' 
Lord  Clarendon's  Contin.  p.  316.  See  furtbet, 
in  p.-316,  317,  et  seq.  the  arguments  that  were 
used  for  and  against  this  proviso,  at  the  Com- 
mittee of  Council,  which  met  in  lord  Claren- 
don's bedchamber,  he  being  ill  in  bed ;  •  the 

*  King  present.' 

In  the  same  volume,  Mr*  Hatsell  having  oc- 
casion to  mention  some  Yery  ancient  instance* 
of  parliamentary  appropriation  of  grants,  and 
of  examination  into  the  particulars  of  expen- 
diture, says,  "  The  antiquity  of  this  practice 
of  appropriating  to*  grants  ofTarlianitsrt,ehewe 
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way,  and  appoint  a  committee  to  withdraw  for 
about  Mf  an  hour  to  consider  the-matter  for  a 
conference  with  toe  Lords  about  the  charge, 
•ad  upon  their  report  a  general  charge  is  oar* 
ried  to  the  Lords'  bar;  the  principal  charge 
thro  was  for  advising  to  bring  over  the  Irish 

n',  sod  tne  single  proof  ww  sir  Hear?  Vane, 
e  impeachment  went  up  for  High-Treason 
though  no  member  wooW  positively  say  he 
wovM  make  the  charge  good.  So  for  the  bishop 
of  Canterbury  there  wag  no  impeachment,  bat 
•  charge  in  general.    And  if  yea  take- not  the 


the  little  foundation  there  was- for  the  lord 
Clarendon's  observation,  "  That  sir  G.  Down- 
'iog's  proviso,  *  to  make  all  the  money  that 
( was  to  be  raised  applicable  only  to  those  ends 
'  for  which  it  was  given,  aud  to  no  other  pur- 
'  pose  whatever/  was  introductrve  of  a  com- 
1  mooweahn,  and  not  fit  for  a  monarchy."  For- 
tunately this  idem  of  sir  G.  Downing's  was  folly 
adopted  at  the  Revolution,  and  has  from  that 
time  been  strictly  adhered  to.  ft  is,  however,  but 
doing  justice  to  the  character  of  lord  Clarendon 
(at  the  same  time  that  he  is  stated  as  being 
averse  from  the  appropriation  of  the  public  reve- 
nue to  the  services  voted  by  the  House  of  Com- 
mons) to  repeat  die  following  anecdote,  which 
is  to  oe  found  in  Welwood's  Memoirs,  p.  141  : 
"  It  looks  as  if  Heaven  took  a  more  than  ordi- 
nary care  of  England,  that  we  did  not  throw 
up  ail  oor  liberties  at  once,  upon  the  Restora- 
tion of  king  Charles  2. :  for  though  some  were 
lor  bringing  him  back  upon  terms,  yet,  after 
be  was  once  come  he  possessed  so  entirely  the 
hearts  of  his  people,  that  they  thought  nothing 
was  too  much  for  them  to  grant,  or  for  him  to 
receive.  Among  other  designs  to  please  him, 
there  was  one  formed  at  court,  to  settle  such  a 
revenue  upon  Kim  by  paritanieet,  during  life, 
as  shotthl  place  him  beyond  the  necessity  of 
asking  more,  eacept  in  the  case  of  a  war,  or 
tototsueb  extraordinary  occasion.  The  earl 
of  Soadiamptnn,  Lord  High  Treasurer,  came 
ntarttty  into  it,  out  of  a  mere  principle  of  ho- 
noar  and  aflfeetsen  to  the  king ;  but  Lord  Chan* 
«Uor  Clarendon  *  secretly  opposed  it.  It  hap- 
pened that  they  two  had  a  private  conference 
•bout  the  matter ;  and  the  Chancellor  being 
earnest  to  bring  the  Treasurer  to  his  opinion, 
took  the  freedom  to  ten*  him,  '  That  he  was 
1  better  acquainted  with  the  king's  temper  and 

*  iockmtien  than  Sonthamptoe  could  reeson- 
'  nbly  eapect  to  be,  having  had  long  and  inti- 
'  mate  acquaintance  with  his  majesty  abroad ; 
'  snd  that  he  knew  him  so  well,  that  if  each  a 
4  revenue  was  once  eettled  upon  him  for  life, 
'  neither  of  them  two  would  be  of  any  further 

*  Me;  and  they  were  not  in  probability  to  see 
'  nmny  niore ,  sessions  of  parliament  during 
*Aat  reign.9  Southampton  was  brought  over : 
fat  this  passage  cooM  not  be  kept  so  secret, 
mil  that  it  came  to  king  Charleys  ears ;  whicb, 
together  with  .other  things  wherein  Clarendon 
*•»  iwepresented  to  him,  proved  the  t#ue 
J*avm  wiry  fee  abandoned  him  to  his  enemies." 
*»  »  confirmed  by  pp.  Burnt;  fee  pi  tf9. 


same  course  now,  but  insist  upon  examining 
witnesses  first,  the  difficulties  will  be  unan- 
swerable ;  for  is  it  like  that  men  before  they 
shall  see  you  in  earnest  will  have  their  names 
produced  against  the  Earl  of  Clarendon  ?  If 
this  be  your  proceeding,  we  must  never  ex- 
pect to  impeach  a  great  man  more.  If  you  think 
there  is  nothing  in  the  charge,  leave  it ;  but '  if 
you  think  'tis  worth  your  while,  take  heed  of 
making  such  a  dangerous  precedent  as  by  neg- 
lecting it  to  wound  your  liberties ;  but  proceed 
in  the  usual  way  with  a  general  impeach- 
ment. 

Sen.  Moynard.  I  stand  not  up  to  give  ad- 
vice, but  to  speak  to  matter  of  fact  in  the  bu- 
siness of  Stratford  and  Canterbury;  I  attended 
that  business  from  the  beginning.  Sir  John 
Ciotworthy  informed  something  against  Straf- 
ford to  be  direct  treason,  that  he  had  assumed 
an  arbitrary  power  in  Ireland,  and  dispossessed 
one  Savage  by  force  of  arms,  and  undertook  to 
prove  it.  Sir  Henry  Vane  also  told  them,  that 
re  had  a  note  taken  out  of  his  fatlier's  cabi- 
net, containing  the  advice  which  Strafford  gave 
the  king  in  that  case  ;  namely,  the  king  want* 
iog  money,  and  the  question  being  how  he  should 
supply  it,  he  replied, '  That  if  the  parliament 
was  refractory  and  would  not,  you  stand  loosed 
and  absolved  from  rules  of  government ;  yoa 
have  an  army  in  Ireland  which  you  may  employ 
to  reduce  them/  Then  there  was  a  debate 
w  hether  they  should  accuse  him  oft  reason.  And 
Sir  Edward  Herbert  (the  Attorney)  said,  If 
you  are  persuaded  the  truth  is,  as  is,  pretended* 
you  may.  And  so  it  was;  but  when  .the  close 
committee  had  examined  the  business,  they 
moved  the  House,  that  some  lawyers  might  he 
added  to  them  ;  and  had  thoy  gone,  when  they 
said  they  were  ready,  they  had  not  touched  one 
hair  of  Strafford's  head.  Then  it  was  considered 
what  was  fit  toi>e  done  :  To  accuse  bira  of  trea- 
son would  be  a  dangerous  precedent,  and  if  out 
of  many  other  crimes  a  treason  could  be  drawn  ; 
thereupon  it  was  resolved,  not  to  demand  judg- 
ment from  the  Lords,  because  some  articles  were 
not  treason.  Then  it  was  propounded  not  to 
state  what  his  offences  were,  lest  it  should  give 
advantage  to  inferior  courts  b*4o  proceed ;  but 
said,  he  deserved  to  be  accused  of  treason; 
and  in  conclusion  a  proviso  was  added,  not  to 
make  that  case  a  precedent.  For  the  bishop 
of  Canterbury,  the  four  articles  were  general 
and  he  was  long  in  prison  without  any  proceed- 
ing against  him  ;  but  after  long  time  be  de- 
murred, then  new  articles  were  framed,  oe 
which  he  died. 

Mr.  John  Vbttghan.  You  have  heard  4 
charge  opened  of  a  strange  nature,  and  I  koovV 
not  what  part  of  it  can  be  proved,  but  the 
reputation  of  this  House  is  at  stake,  and  pf  the 
king  too :  For,  where  a  charge  is  broughttn  bjr 
some  of  your  members,  whereof  one  article  b, 
That  he  should  say  such  words  of  the  king,  as 
by  a  statute  made  by  you  is  a  premunirc,  and 
to  giv*  counsel  to  levy  war  upon  the  kingdom ; 
is  it  agreeable  to 'your  duty  to  the  king  and 
kingdom  to  let  it  die  t  *or  ehe  pewrfn  concern- 
% 
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cd,  I  know  not  which  way  his  honour  can  be 
whole  without  his  giving  an  answer  to  this 
charge;  for  mark  the  consequence,  if  the  king 
should  take  Ihui  to  favour  again  before  cleared* 
will  not  the  world  say  a  person, is  received  to 
favour  again,  who  gave  the  king  counsel  against 
the  kingdom,  and  traduced  the  king,  and  how 
can  he  be  whole  hi*  his  honour  this  way  ?  Ob- 
jection. %  But  it  will  be  said,  we  must  have 
ground  lo  put  him  to  answer.  Answer.  Whe- 
ther you  have  ground  enough  to  prove  I 
know  not,  but  you  have  ground  -  enough  to 
make  him  aiuwer  to  clear  himself.  Suppose 
those  two  articles  had  been  charged  on  a  mem- 
ber of  this  house,  what  would  it  have  become 
chat  member  to  do  ?  Should  he  sit  still  and  say, 
1  will  make  no  answer,  but  see  whether  the 
bouse  will  make  more  proof?  If  he  should  do 
so,  the  not  making  an  answer  is  reason  enough 
to  charge  him.— I  can  gire  you  instances  of  per- 
sons charged  in  parliament,  who,  though  not 
nominated,  yet  being  (as  it  were)  pointed  at, 
petitioned  that  they  might  answer,  and  so  would 
any  man;  but  when  ibis  is  bruited  up  and 
down,  will  not  the  world  say,  You  never  ask 
the  party  whether  he  is  guilty  ?  The  duke  of 
Suffolk  was  charged  upon  Common  Fame,' 
and  if  that  were  a  ground  for  a  charge  then 
(which  I,  do  not  say  it  was),  so  it  is  in  this  case ; 
but  he  moved  that  be  might  be  heard ;  and 
though  it  was  desired  he  might  be  committed, 
Yet  it  was  justly  rejected  till  he  had  answered. 
.JThen  for  the  nature  of  the  charge,  if  it  be  true, 
it  is  very  high,  but  whether  it  be  treason  is  ano- 
ther matter;  it  is  brought  to  you  under  no  name, 
when  you  make  the  charge,  it  becomes  you  to 
say  what  it  is ;  therefore  choose  a  committee  to 
reduce  the  accusation  into  heads,  and  bring 
them  to  you,  without  which  you  cannot  right 
yourselves,  nor  him,  if  innocent. — For  the  way 
of  it,. it  cannot  be  thought  fit  to  publish  your 
witnesses  and  the  matter  before-hand;    if  in 

£rivate  causes  the  defendant  and  plaintiff  should 
ave  a  publication  before  hand,  no  cause  would 
be  rightly  judged,  much  less  when  you  have 
publication  of  all  which  concerns  the  one,  but 
nothing  of  the  other.  Again,  if  a  witness  be 
examined  concerning  matters  in  his  own  know- 
ledge, if  he  gives  evidence,  where  he  is  not 
Drought  judicially  to  give  it,  if  he  hath  testified 
any  thing  which  brings  him  within  the  statute 
of  false  news,  bow  can  he  avoid  the  penalty  f 
for  it  is  not  enough  for  him  to  say  he  knows  it, 
.but  he  must  have  others  to  justify  it.— As  for 
the  persons  who  bring  the  charge,  they  are  your 
own  members,  which  the  writs  return  for  honest 
and  discreet  men ;  and  if  you  are  satisfied  of 
that,  how  can  you  reject  their  complaint,  though 
grounded  upon  Common  Fame,  as  all  accusa- 
tions are,  seeing  they  tell  you,  they  can  bring 
froof  of  whaj  they  say?— Then  for  Common 
arae,  if  a  mas  spends  largely,  and  hath  no  vi- 
sible way  to  £et  an  estate,  no  man  accuseth 
him  to  have  gotten  it  unlawfully  j  yet  he  may 
he  -put  to  clear  himself  from  what  Common 

Faroe  charged  him  with.     Upon  suspicion  of   that   no  resentment  ever  appeared  on 
Xcloay,  I  may  bring  a  man  before  ^magistrate  J  bead/'    Jfcprct, 


to  clear  himself;  so  in  the  coufte  of  indict- 
ments and  presentments,  a  charge  is  given  of 
what  things  are  to  be  presented;  then  a  procla- 
mation is  made,  That  if  any  one  can  give  evi- 
dence, be  may  be  sworn,  but  if  no  evidence  ap- 
pear, yet  they  may  indict  Then  it  will  be  said, 
the  oath  is  a  material  thing,  but  we  are  proceed- 
ing without  an  oath.  To  this  I  answer,  What 
this  bouse  shall  charge  is  of  more  authority  than 
the  oaths  of  ordinary  witoesses;  peers,  though 
not  upon  oath,  are  supposed  to  do  right ;  so  awe 
we  upon  the  reputation  of  our  honesty  and  dis- 
cretion. 

Mr.  Laurence  Hyde.*  I  am  sensible  the 
house  may  think  me  partial,  but  I  shall  endea- 
vour to  shew  myself  not  so  much  a  sou  of  the 
earl  of  Clarendon  as  a  member  of  this  house ; 
and  I  assure  you,  that  if  he  shall  be  found 
guilty,  no  man  shall  appear  more  against  him 
than  I ;  if  not,  I  hope  every  one  will  be  for  him 
as  much  as  I  \  let  every  man  upon  bis  consci- 
ence think  what  of  this  charge  is  true,  for  I  be* 
lieve  that  if  one  article  be  proved,  be  will  own 
himself  guilty  of  all. 

Sir  Heritage  Finch.  An  Impeachment  there 
must  be,  if  there  be  cause;  such  accusations 
are  not  to  be  passed  over  in  silence.  I  believe 
not  one  truth  in  the  law  more  than  this  propo- 
sition, That  there  is  no  such  thins  a*  Treason 
by  common  law,  or  by  equity,  end  we  hold  onr 
lives  by  that  law  :  Before  the  25th  of  Edw.  3» 
a  man  could  scarce  speak  any  thing  but  it  was 
Treason,  in  parliament  or  out;  but  no  man 
ought  to  die  as  a  traitor,  who  hath  net  literally 
offended  that  law,  or  some  other  made  since : 
There  is  indeed  in  that  law  a  proviso  about  the 
parliament's  declaring  what  is  Treason;  but 
note  the  danger  of  taking  declaratory  powers, 
which  I  fear  hath*brought  us  into  a  reckoning 
of  blood,  which  we  have  not  yet  paid  for. 
The  power  of  parliaments  is  double,  Legislative, 
which  hath  no  bounds;  Declaratory,  by  pro- 
nouncing judgments.  Ami  though  I  know  not 
what  the  Legislative  potter  of  a  parliament  canr 
not  do,  yet  it  is  not  in  the  power  ol  the  parliament, 
king,  lords  nor.  commouev  to.  declare  any  thing 
to  be  Treason,  which  is  not.  in  the,  common 
law  felony  before.  The  proviso  «in  Strafford's 
case  was,  it  is  true,  made  for  inferior  courts; 
but  I  hope  we  shall  not  so  proceed  as  must 
needs  draw  after  it  a  Ne  trahalur  in  cxcmplum, 
and  your  own  act  this  parliament  shews,  that 
all  done  by  Straawd,  apart,  or  together,  was 
not  Treason :  And  it  behoves  us  to  take  heed 
we  thwart  not  our  own  argument. — For  the 
manner,,  then,  consider  bow  you  should  proceed 
if  it  were  out  of  parliament,  and  bow  the  bring- 
ing of  it  into  this  House  alters  it.    If  it  were 

*  The  earl  of  Clarendon's  second  son.  "  He 
is  .a  man  of  far  greater  parts  than  the  eldest 
He  has  a  very  good  pen,  but  speaks  not  grace- 
fully. He  was.  thought  the  smoothest  man  in 
the  court :  and  during  all  the  disputes  concern- 
ing his  father,  he  made  bis  court  so  dexterously* 
that  no  resentment  eyer  appeared  on  that 
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out  of  parhaaieat,  without  doubt  the  accussv- 
tioo  should  be  proved  before-hand,  and  those 
who  discover  it  are  guilty  of  felony.  .  Tins  pro- 
Tides  for  the  subject,  that  the  witnesses  must 
be  two,  and  for  toe  king,  that  none  shall  dis- 
cord too  evidence.  But  suppose  the  charge 
be  far  misdemeanours,  the^trial  then  is  not  to 
be  by  the  Lords,  but  by  the  Commons;  for  the 
Lords  are  his  peers  only  in  oases  capital.  How 
(ben  doth  the  bringing  it  into  parliament  alter 
the  case  ?  If  the  parliament  set  aside  law  in 
litis  case,  we  should  be  happy  t»  see  law  de- 
claring what  is  the  power  of  parliaments. 
There  is  no  precedent  produced  which  is  singly 
•f  weight  to  guide  you,  therefore  if  you  pro- 
ceed, let  it  be  as  near  as  possible  by  the  good 
old  laws;  namely,  that  there  be  an  accusation 
founded  upon  an  oath,  and  the  evidence  kept 
secret.  I  propose  that  way  for  the.  very  reason 
that  others  oppose  it,  viz.  the  accusation  goes, 
•ver  the  kingdom,  and  it  will  bring  dishonour 
to  the  bouse,  the  king,  and  the  earl :  For  the 
honour  of  the  House  it  will  be  hard  to  say,  the 
darge  was  brought  in  upon  misinformation. 
A  person  accused  for  advising  to  bring  in  arbi- 
trary government,  &c.  and  for  saying  the  Ling 
h  not  fit  to  govern ;  if  tliis  be  true,  though  it 
be  not  Treason  in  the  formality  of  the  law,  it 
deserves  no  less  punishment  than  if  it  were  ; 
but  if  not  found  guilty,  consider  the  case.  If 
one  say.  A  kille'J  a  man,  and  it  is  not  so,  must 
not  be  give  reparation  ?  We  have  an  accusa- 
tioo  upon  hearsay,  but  if  it  be  not  made  good, 
the  blackest  scandal  which  bell  can  invent,  lies 
at  our  door. 

Then  Sir-Tio.  Mter$  moving  to  refer  it  to 
the  Committee  of  Grievances : ' 

Mr.  Vougkart.  You  should  have  put  the  first 
question  before  another  had  been  moved*  the 
earl  of  Middlesex's*  (Cranfield's)  case,  will  net 
hold  parallel;  be  was  accused  of  bribery,  which 
iQigut  be  proved  by  their  own  books,  but  this 
i*  for  scandalizing  the  king,  &c.  And  where 
mil  the  Committee  of  Grievances  enquire 
about  it  ?  You  say  let  them  hear  the  persons. 
But  suppose  they  be  of  the  Lords'  bouse,  Can 
joa  lend  for  them  ?  Or  if  you  do,  will  they 
come  and  say  it  ?  The  matter  of  this  accusa- 
tion is  such,  that  if  it  lies  in  the  knowledge  of  a 
*>gje  person,  if  be  delivers  it  extrajudicially 
(ihicb  he  doth,  if  not  upon  oath)  he  may  be 
undone  by  it,  and  hazard  his  person  too:  At 
the  Committee  of  Grievances  the  persons  must 
be  biown,  and  what  they  can  say,  and  then  we 
ma?  conclude  what  will  follow  t  Besides,  their 
quality  may  be  such  as  they  cannot  be  brought, 
or  their  discretion  such  as  they  will  not  answer. 

Sir  Richard  TanpU.  Tell  but  the  Lords  that 
s  man  in  pobJic  place  hath  misbehaved  him- 
sdf,  and  they  will  sentence  hiin,  if  he  purge  not 
himself;  never  yet  were  witnesses  examined 
before  the  trial  in  case  of  treason  or  felony,  for 
then  if  there  be  two  witnesses,  a  way  may  be 
found  by  poison,  or  some  other  way,  to  take 
anarone. 
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Serj .  Moynard.  No  mnn  can  do  what  is  i ust, 
but  be  must  have  what  is  true  before  him;  where 
life  is  concerned,  you  ought  to  have  a  moral 
certainty  of  the  thing,  anu  every  one  be  able 
to  say,  Upon  this  proof,  in  my  conscience,  this 
man  is  Guilty.  Common  fame  is  no  ground  to 
accuse  a  man,  where  matter  of  fact  is  not 
clear:  To  say  an  evil  is  done,  therefore  this 
man  hath  done  it,  is.  strange  in  morality,  mora 
in  logic. 

Upon  the  whole  Debate  •  it  was  voted ; 
14  That  the  Committee  do  reduce  the  Accusa- 
tion to  Heads,  3nd  present  them  to  this  House." 

Kotember6>  1667. 

Sir  Thomas  Littleton  reports  that  the  Accu- 
sation was  reduced  to  Heads,  which  he  read  in 
his  place,  and  afterwards  delivered  the  name  in 
at  the  clerk's  table,  which  are  as  followeth,  vis. 

I.  "  That  the  ear]  of  Clarendon  hath  designed 
a  standing  array  to  be  raised,  and  to  govern 
the  kingdom  thereby,  and  advised  the  king  to 
dissolve  this  preseut  parliament,  {o  lay  aside  all 
thoughts  of  parliaments  for  tbe  future,  to  go- 
vern by  a  military  power,  and  fo  maintain  the 
same  by  Free  Quarter  and  Contribution. 

II.  "That  he  hatb,  in  tbe  hejpiag, *f  th*. 
king's  subjects,  falsely  and  seditious^  aaid* 
That  tbe  king  was  in  his  heart  a  ^apis^— < 
Popishly  affected,  or  words  to  that  effect  '   • ». 

III.  "  That  he  hath  received  great  sums  ht 
Money  for  the  procuring  of  the  Canary  Patent, 
and  other  illegal  Patents,  and  granted  illegal  In- 
junctions to  stop  proceedings  at  law  against 
them,  and  other  illegal  Patents  formerly  granted. 

IV.  "  That  he  hath  advised  and  procured 
divers  of  his  majesty's  subjects  to  be  imprin 
soned  against  law,  in  remote  islands,  garrisons, 
and  ^tnex  places,  thereby  to  prevent,  then* 
from  thejfeeDtfit'  o£  tlie  law,  and  to.  produce 
precedents,  for  tbe  .imprisoning  any  other  of  bis 
majesty's  subjects  in  like  manner.  •     • 

•   V.  "  TTiat  he  hath  corruptly  sold  several 
offices,  contrary  to  law/ 

VI.  "That  he  procured  his  majesty's  Cus« 
toms  to  be  farmed  at  under  rates,  knowing  the 
same ;  and  great  pretended  Debts  to  be  paid 
by  his  majesty,  to  the  payment  of  which  his 
majesty  was  not  in  strictness  bound  ;  and  bath 
received  great  sums  of  money  for  procuring  the 
same. 

VII.  "  That  he  received  great  sums  of  money 
from  the  Company  of  Vintners,  or  some  or 
them,  or  their  agents,  for  enhancing  the  prices 
of  Wines ;  and  for  freeing  of  them  from  the 
payments  of  legal  Penalties,  which  they  had 
incurred. 

VIII.  "  That  be  hath,  iu  short  time,  gained 
to  himself  a  greater  estate  than  can  be  imagine^ 


,  *   -si y 

*  Sterol.  iL  pjJU83# ' 
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*  For  a  fuller  Report  of  this,  Debate,  see. 
4  Cob*,  Pari.  Hist.  37Q.  .  i ..... ,-.    *  •  J 
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16  be  lawfully  gained  in  so  short  a  time*;  and. 
contrary  to  his  oath,  hath  procured  several 
©rants,  under  the  great  seal,  from  his  majesty, 
to  himself,  and  his  relations,  of  several  of  bis 


•  There  is  hot  any  proof  of  corruption  in 
Clarendon.  He  is  said,  indeed,  to  have  bees 
privy  to  Charles  the  Second's  receipt  of  money 
from  Lewis  the  Fourteenth.  Bat  of  this  charge 
(a  heavy  charge  we  may  with  Mr.  Fox  admit  * 
to  be)  no  proofs  have  been  advanced.  Of  his 
averseness.  to  corruption,  Burnet  relates  an 
anecdote  which  should  be  here  mentioned  in 
honour. of  Clarendon. 

"  At  this  time  Monsieur  Fouquet  was  gain- 
ing an  ascendant  in  the  counsels  of  France, 
Cardinal  Masarin  falling  then  into  a  languish- 
tog,  of  which  he  died  a  year  after.  He  sent 
#ne  over  to  the  king  with  a  project  of  an  al- 
Httfioe  between  France  and  England.  He  was 
addressed  first  to  the  earl  of  Clarendon,  to 
whom  he  enlarged  on  all  the  heads  of  the 
scheme  he  had  brought,  of  which  the  match 
frith  Portugal  was  a  main  article.  And,  to 
make  all  go  down  the  better,  Fouquet  desired 
to  enter  into  a  particular  friendship  with  the 
earl  of  Clarendon ;  and  sent  htm  the  offer  of 
10,000/.,  and  assured  him  of  the  renewing  the 
fame  present  every  year.  The  lord  Clarendon 
tbftd  him,  he  would  lay  all  that  related  to  the 
king  faithfully  before  him,  and  give  him  bis 
answer  m  a  little  time :  But  for  what  related 
to  himself,  he  said,  he  served  a  great  and 
bountiful  master,  who  knew  well  how  to  sup- 
port and  reward  his  servants :  He  would  ever 
serve  him  faithfully  ;  and,  because  he  knew 
lie  must  serve  those  from  whom  he  accepted  the 
Lire,  therefore  he  rejected  the  offer  with  great 
indignation.  He  laid  before  the  king  Che  heads 
of  the  proposed  alliance,  which  required  much 
eunstiltetton.  fcat  in  the  next  place  he.  told 
bath  the  king  and  his  brother  what  had  been 
Stffbred  to  himself.  They  both  advised  him  to 
accept  of  it.  Why,  said  he,  have  you  a  mind 
that  I  should  betray  y*>a  ?  The  king  answered, 
be  knew  nothing  could  corrupt  him.  Then, 
said  he,  you  know  me  better  than  I  do  myself: 
For  if  I  take  the  money  I  shall  find  the  sweet 
of  k,  and  study  to  have  ft  continued  to  me  by 
deserving  it.  He  told  them,  how  he  had  re- 
jected the  offer;;  and  very  seriously  warned  the 
arag  ef  the  danger  he  saw  he  might  fall  into,  if 
he  suffered  any  of  those,  who  served  him,  to 
be  owee  pensioners  to  other  princes;  Those 
presents  were  made  only  to  bias  them  in  their 
counsels,  and  to  discover  secrets  by  their 
'  means:  And  if  the  king  gave  way  to  it,  the 
taking  money  would  soon  grow  to  a  fyabit,  and 
spread  like  an  infection  through  the  whole 
court." 

The  story  of  the  attempt  to  bribe  him  is  told 
with  more  circumstantiality,  and  in  particular, 
With  ft  lively  representation  of  the  peremptory 
•nd  indignant  warmth  with  which  he  rejected 
the  pecuniary  offer,  by  lord  Clarendon  himself, 
in  the 4  Continuation/  he.  The  conclusion  of 
kit  narrative  is  worth  insertion. 


majesty's  lands,  hereditaments,  and  leases ;  to 
the  disprofit  of  his  majesty. 
IX.  "  That  he  introduced  an  arbitrary  go- 

»    I      .         I."  ■  ■*.  .,  J  I  ,-..,-■  ■  ■  .  I. 

"That  afternoon  the  king  and  duke  (who 
was  likewise  informed  of  the  correspondence) 
came  to  the  Chancellor,  and  found  him  oat  of 
humour.  He  told  him, '  that  Fouquet  could 
not  be  an  honest  man,  and  that  lie  had  no 
mind  to  hold  that  correspondence  with  bim  ;' 
and  thereupon  repeated  what  had  passed  in  the 
morning,  with  much  choler :  Whicn  made  them 
both  laugh  at  him>  saying, *  the  French  did  all 
their  business  that  ways'  and  the  king  tnld 
him  *  He  was  a  fool/  implying '  that  lie  should 
€fce  bis  money/  Whereupon  the  Chancellor 
besought  him  '  not  to  appear  to  his  servant*  so 
unconcerned  in  matters  of  that  nature,  which 
might  produce  ill  effects  ;*  and  desired  him  to 
consider! '  what  the  consequence  of  his  receiv- 
ing that  money,  with  what  secrecy  soever,  must 
be.  That  the  French  king  must  either  believe 
that  he  had  received  it  without  his  majesty's 
privity,  and  so  look  upon  him  as  a  knave  fit  "to 
be  depended  upon  in  any  treachery  against  his 
master ;  or  that  it  was  with  bis  majesty's  ap- 
probaiidn,  which"  must  needs  lessen  his  esteem 
of  him,  that  he  should  permit  his  servants  of 
the  nearest  trust  to  grow  rich  at  the  charge  of 
another  prince,  who  might  the  next  day  become 
his  enemy/  To  which  the  king  smiling  made 
no  other 'reply, *  than  that  few  men  were  so 
scrupulous;'  and  commanded  him  €  to  return  a 
civil  answer  to  M.  Fouquet's  letter,  and  to 
cherish  that  correspondence,  which*  he  said 
'  might  be  useful  to  him,  and  could  produce  no 
inconveniency/  And  so,  when  La  Basteede 
(who  could  not  forbear  to  use  new  importunity 
with  bim  to  receive  the  money,  till  he  round  be 
was  much  offended)  brought  him  the  cipher, 
he  delivered  him  his  letter  for  M.  Fouquet. 
And  the  next  week  after  bis  return,  the  king  of 
France  writ  to  him  in  his  own  hand,  *  that  the 
correspondence  M.  Fouquet  had  invited  him 
to,  was  with  his  majesty's  privitv ;  and  that  be 
was  well  pleased  with  it/  And  so  the  corres- 
pondence continued  till  that  great  man's  rail : 
And  then  the  king  sent  all  the  letters  which 
had  passed,  and  cipher,  to  the  Chancellor,  and 
writ  to  him,  *  from  that  time  to  communicate 
with  all  freedom  with  his  ambassador/  which 
he  was  before  restrained  from." 

In  the  CEovres  de  Louts  XIV,  Memo  ires 
Historiques,  Premiere  Partie,  p.  66,  that  king, 
after  stating  hiS  motive  for  wishing  the  marriage 
of  Charles  the  Snd,  with  the  Princess  of  Porte- 
gal,  gives  the  following  account  of  his- unsuccess- 
ful attempt  to  bribe  Clarendon : 

"  Je  n'  onbliai  done  rien  pour  1e  porter  a  ce 
manage,  et  parce  que  c*est  one  cour  ou  Ton  fait 
d'ordinaire  beaocsup  par  1'argent,  et  que  les 
ministres  en  cette  nation  ont  etc  fort  souvent 
suspects  d'etre  peoskmnaires  d'Espagne,  et  que 
le  chancelier  Hyde,  treshabile  homme  poor  le 
dedaus  du  royaume,  paroissoit  alors  avoir  ua 
fort  grand  pouvolr  sur  l'esprit  du  Roi,  je  liai 
avec  lui  en  pertkulitT  une  negotiation  trfct-te- 
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Tenunent  in  his  majesty's  plantations;  and 
hath  caused  such  as  complained  thereof  before 
bis  majesty  and  council,  to  be  long  imprisoned 
for  so  doing. 

X.  "  That  he  dip"  reject  and  frustrate  a  Pro- 
posal and  undertaking,  approved  by  his  ma- 
jesty, for  the  preservation  of  Nevis  and  St. 
Christopher's,  and  reducing  the  French  Planta- 
tions to  his  majesty's  obedience,  after  the  com- 
missions were  drawn  up  for  that  purpose; 
which  was  the  occasion  of  our  great  losses  and 
damages  in  those  parts. 

XI.  "  That  he  advised  and  effected  the  Sale 
•f  Dunkirk  to  the  French  king,  being  part  of 
bis  majesty's  dominions;  together  with  the 
ammunition,  artillery,  and  all  sorts  of  stores 
there;  and  for  no  greater  value,  than  the  said 
ammunition,  artillery  and  stores,  were  worth. 

XII.  "  That  the  said  earl  did  unduly  cause 
hi)  majesty's  letters  patents,  under  the  great 
*<J  to  one  Dr.  C  roue  her,  to  be  altered,  and 
the  enrollment  thereof  to  be  unduly  razed. 

XIII.  "  That  he  hath,  in  an  arbitrary  way, 
examined,  arid  drawn  into  question,  divers  of 
hit  majesty's  subjects,  concerning  tiieir  lands, 
Ceo<rraf  tit*,  goods  and  chattels,  and  properties ; 
determined  thereof  at  the  council-table ;  and 
stopped  proceedings  at  law,  by  order  of  the 
council- table ;  and  threatened  some  that  plead- 
ed the  statutes  of  17  Car.  1. 

XIV.  "  Tliat  he  hath  caused  Quo  Warranto* 
to  be  issued  nut  against  most  of  the  corpo- 
rations of  "England,  immediately  after  their 
charters  were  confirmed  by  act  of  parliament; 
to  the  intent  he  might  receive  great  sums  of 
money  from  them,  for  renewing  their  charters; 
which  when  they  complied  withal,  he  caused 
the  said  Quo  Warranto*  to  be  discharged,  or 
prosecution  thereupon  to  cease. 

XV.  <*  That  he  procured  the  Bilk  of  Settle- 
ment for  Ireland,  and  received  great  sums  of 
money  for  the  same  in  most  corrapt  and  un- 
lawful manner. 

crete,  incoooue  meme  a  raon  Ambaasadeor  en 
Aogleterre,  et  loi  envoyai  qn  homme  d' esprit,* 
h  qui,  sons  pr  etexte  d'acheter  du  piomb  pour 
mes  batimens,  avoit  des  lettres  de  credit  jusqu' 
£  500,000  liv.,  qu'il  oflrit  de  ma  part  a  ce 
naoiacre,  sans  lui  demander  que  son  aroitie\  II 
refesa  mes  ofires  avec  d'autant  plus  de  merite, 
oo'en  meme  temps  il  avoua  a  cet  envoys,  qu'il 
etott  lui-meme  d'avis  du  mariage  de  Portugal 
pour  I'mterct  du  Eoi  son  maHre,  a  qai  il  le  fit 
tpres  cela  parler  en  secret." 

"  •  La  Baatide  de  la  Croix,  gentilhomme  ek 
ftoaergoe,  employe*  autrefois  dans  les  nejgo- 
ciatioas  avec  Cromwell.  Le  surtntendant  Fou- 
qoet,  oui  avoit  ^te  charge'  des  premieres  onvetv 
tores  dan*  celleci,  ayant  6se  arret*  pen  spaas, 
i'afcire  fat  confiee  aa  comte  d'Estmdes,  eJor* 
aioliaasadeor  en  Angsetenw/'  <E«vres  de  Louas 
XIV,  vol.  1,  p.  66. 


XVI.  "  That  be  Ipth  deluded  and  betrayed 
his  majesty  and  the  nation  in  foreign  treaties 
and  negotiations,  relating  to  the  late  war* 
and  discovered  and  betrayed  bis  secret  coun- 
sels to  bis  enemies. 

XVII.  "  That  he  was  a  principal  author  of 
the  fatal  eounsel  of  dividing  the  fleet  about 
June  1606." 

Mr.  Edw.  Seymour,  after  having  charged  the 
lord  chancellor,  in  general,  thus  expressed 
himself:  He  makes  the  earth  groan  by  hit 
building*  (the  monument  of  his  greatness)  as 
we  have  done  under  his  oppression  ;  And  speak* 
ing  of  the  king's  being  a  papist,  said,  A%  if  the 
ilk  be  had  done  must  be  supported  by  greater. 

Sir  Tho.  Uttkton.  [On  presenting  the  Ar- 
ticles.] If  he  did  not  the  crime*  allcdged,  he 
is  able  to  clear  it  upon  others;  he  whined 
after  a  peace.  At  the  beginning  of  the  war 
he  had  no  preparations.  The  wwd  was  won* 
derfully  in  a  corner,  that  tlie  Dutch  could  not 
come  out.  He  gave  perpetual  assurance  that 
the  French  would  not  come  out,  lie  made  plots, 
and  a  committee  of  Lords  and  Commons  went 
appointed  to  enquire ;  but  all  came  to  no  ef- 
fect; nothing  discovered.  He  made  tho*?  plot! 
as  a  ground  to  raise  an  army.  The  Commons 
do  of  course  send  to  the  Lords.  The  course  it 
that  the  Lords  do  desire  him  to  be  secured. 

Lord  Combury  f.  If  any  one  Article  m  this 
Charge  be  proved  lord  Clarendon  will  submit 
to  the  rest. 

Another  particular  touching  the  dividing  the 
fleet,  being  delivered  in,  was  added  to  the  rest  £ 
and  the  Heads  again  read  at  the  table;  on 
which  a  debate  arose,  whether  the  Heads  of 
the  Accusations  brought  in  ;ig;m.st  the  rail  of 
Clarendon  should  be  referred  to  u  committee 
to  take  the  proofs. 

Mr.  DomiswU  moves  to  bswe  the  Heads 

*  "  The  king  bad  granted  lord  Clarendon  * 
large  piece  of  ground  jiear  $t.  James's,  to  battd 
a  noose  on.  He  intended  a  good  ordinary 
house ;  but  not  understanding  rb*?e  matters,  he 
was  run  into  a  vast  charge  of  50,000/.  Some 
called  it  Dunkirk-house,  intimating  -that  it  was 
built  by  bis  share  of  the  price  of  Donfcirtr. 
Others  called  it  Holland-House,  because  he 
was  thought  to  be  no  friend  to  the  war/"  Bur- 
net.— Lord  Clarendon  says  hioiedf,  that  be 
was  net  so  much  ashamed  of  any  .one  thing  he 
had  done,  as  he  was  of  the  .%ast.ex  pence  he 'bat! 
made  in  the  building  of  hi*  house,  which  he* 
more  contributed  to  that  euatoi  emy  that  bat! 
so  violently  shaken  him,  than  any  misdemeanor 
that  he  was  thought  to  hove  been  guMiy  Of. 
He  adds,  tliat  K  cost  a  third  .part  mew  than  he 
intended.     Li fe,  p .  518. 

t  The  earl  of  Clarendon's  eioWeon.  «  He 
was  so  provoked  at  the  ill. usage  Isis, lather  met 
with,  that  he  struck  in  ariplennVf  <wsth  the  f*f** 
that  opposed  the  count;"  Bumec.— On  king 
James  s  accession  be  .sens  enade  Lord  ftitw 
Seal,  nod  died  in  tfift 
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committed  to  enquire  the  truth,  and  argues  tjiat 
common  fame  is  not  sufficient  to  bring  bun 
upon  the  stage. 

-  Sir  F.  Goodrick  seconds  it,  because  new 
matter  was  now  added  to  what  was  formerly 
charged  viva  voce  in  the  house. 

Sir  R.  Howard,  Suppose  the  earl  innocent, 
and  yet  charged  and  imprisoned  (which  is  the 
worse  oft  he  case)  be  afterwards  appeals  in- 
nocent and  is  discharged,  receiving  no  more 
burt  tban  other  subjects  have  done ;  namely, 
one  great  man  lately,  (the  duke  of  Bucking- 
ham *.)  Object.  But  why  should  you  commit 
him?  Anno.  For  proof,  "whether  the  articles 
be  true  or  not ;  suppose  men  for  self-preserva- 
tion will  not  venture' to  come,  not  knowing  how 
they  may  trust  themselves,  and  so  you  have 
no  proof,  he  very  guilty,  and  you  not  able  to 
proceed ;  is  the  incOnveniency  greater  for  an 
innocent  person  if  he  prove  so,  to  suffer  a  few 
days,  than  for  you  to  lose  your  reputation  for 
ever.  If  this  man  be  not  brought  to  his  trial, 
it  may  force  him  to  Ay  to  that  which  he  coun- 
selled, that  is,  that  we  may  never  have  parlia- 
ment more.   *  • 

Sir  John  Goodrick  would  have  the  gentleman 
make  his  own  case.  Moves  that  the  impeach- 
ment may  not  go  out  of  the  house,  till  recom- 
mended to  a  grand  committee. 

Col.  Birch  f  said  that  sir  W.  Pennyman,  an 
evidence  against  lord  Strafford,  was  checked 
for  not  offering  to  give  his  evidence. 

Mr.  Vaughan.  You  admit  the  Accusation  to 
be  matter  for  a  charge,  if  the  committee  find 

roof;  if  you  intend  to  make  this  a  distinct  case 
leave  it  to  you  ;  but  if  this  be  to  settle  the 
course  of  the  proceedings  of  the  bouse,  I  am 
against  it;  for  this  is  ordering  a  way  of  pro- 
ceeding in  the  earl's  case,  which  shall  not  be 
a  general  rule.  Though  I  cannot  say  one  of 
the  articles  to  be  true,  yet  I  know  them  to  be 

•  full'  charge  if  made-  good,  and  you  are  pre- 
scribing a  course  neither  proper  nor  ever  prac- 
tised. A  witness  who  speaks  without  oath  is 
subject  to  damage ;  not  so  upon  oath,  because 
the  law  compels  him:    and  whereas  it  hath 

'  been  said,  if  witnesses  attest  before  the  House 
nf  Commons,  what  judges  dare  meddle  in  it; 
I  answer  such  judges  are  meddled  in  the  Case 
of  sir  John  Elliot,  &c.  and  the  Ship  Money. 

*  See  an  account  of  this  business,  4  Cobb. 
JParl.  Hist.  Sit. 

•  t  "  Col.  Bitch  was  a  man  of  a  peculiar  chn- 
fracter.  He  had  been  a  carrier  »c  first,  and 
retained  still,  even  to  an  affectation,  the  clown- 
jehness  of  his  education.  He  got  up  in  the 
progiess  of  the  war  to  be  a  colonel,  and  to  be, 
.concerned  in  the  excise.  And  at  the  restora- 
tion he  was  found  to  be  so  useful  in  managing 
the  excise,  that  he  was  put  in  a  good  post. 
He  was  the  roughest  and  boldest  speaker  in 
the  bouse,  and  talked  in  the  language  and 
phrases  of  a. carrier;  but  with  a  beauty  and 
eloquence  that  was  always  acceptable.  He 
spoke  always  with  much  life  and  heat;  but 
judgment  was  not  his  talent.''    Burnet. 


Sir  John  Holland.  No  manr  impeached  ia 
the  House  of  Commons  hut  blasted  for  ever 
after;  -therefore  we  should'  be  wary  how  we 
proceed.  If  any  person  will  undertake  to  make 
it. good,  as  sir  Henry  Vane  did  lord  Strafford's 
impeachment,  he  is  for  an  impeachment. 

Mr.  Seymour,  speaking  of  precedents,  said, 
that  precedents  in  the  church  by  the  fathers 
are  rather  to  facilitate  assent,  than  impose  be- 
lief— fitter  for  lower  courts  than  a  parliament. 
As  soon  as  their  own  matter  is  accorded,  i  rea- 
son is  done  away,  as  in  the  late  precedents. 
One  argumeut  of  the  earl's  guilt  is,  that  he  has 
not  put  himself  upon  his  trial  all  this  while. 
We  are  now  disputing  whether  we  shall  ever 
impeach  any  person.  Of  his  own  knowledge 
many  persons  nave  been  menaced  in  case  they 

five  evidence.  *  Serpentuqui  serpentem  devorat 
t  draco/  Lord  Clarendon  has  reserved  to 
himself  the  monopoly  of  bribes.  He  says  he  lias 
a  moral  assurance  of  the  proof  of  all  his  charge. 

Sir  It.  Howard.  If  we  proceed  only  by  the 
common  law,  we  may  be  censured  at  some  of 
the  bars  below ;  we  must  do  it  to  satisfy  and 
then  not  satisfy  by  doing  It.  Though  common 
law  has  its  proper  sphere,  'tis  not  in  this  place, 
we  are  in  a  higher  sphere.  If  impeachments 
of  this  nature  be  not  allowed,  we  have  no  way 
left  of  impeaching  a  great  person.  M.  de  la 
Pole  so  charged,  and  lord  chancellor,  who  then 
governed  all,  and  probably  in  the  fault  then. 

Sir  Henry  North  says,  the  amends  he  can 
make  for  any  impertiuency  is  not  to  hold  them 
long.  Understands  the  charge  upon  common 
fame  only.  Being  without  evidence,  mores 
to  have  the  articles  argued  head  by  head,  what 
they  amount  unto. 

Sir  Rob.  Atkins.  We  have  things  at  the 
third  hand ;  persons  without  doors  say  they 
know  it  by  information.  tJrges  tho  shame  of 
accusing  an  innocent  person ;  and  credulous 
persons  will  retain  some  of  the  accusations, 
though  false. 

Sir  W.  Lowther.  In  parliament  1  Car.  com- 
mon fame  was  a  good  uround  of  proceeding  ia 
any  accusation  from  the  House  of  Commons. 
Resolved  then  upon  the  question  in  Dr.  Turner's 
case  against  the  duke  of  Buckingham. 

Sir  Tho.  Strickland.  Lord  Strafford  com- 
plained of  nothing  done  before  his  trial,  but  at 
his  trial,  and  put  it  home  to  the  Ix>rds  as  their 
own  case  in  accumulative  treason.  The  hard- 
ship he  rejects,  but  the  easy  one  in  proceeding 
-he  would  have.  Never  knew  a  child  named 
before  born,  and  •  so  would  not  have  the  im- 
peachment. 

Mr.  WulUr.*    The  door  was  locked  in  the 

•  "  Waller  was  the  delight  of  the  house :  and 
even  at  80  he  said  the  liveliest  things  of  any 
among  them.  He  was  only  concerned  to  say 
that  which  should  make  him  bo  applauded. 
He  deserves  the  character  of  being  one  of  the 
great  refiners  of  our  language  and  poetry  ;  He 
was  for  near  60  years  one  of  the  best  of  our 
writers  that  way/'  Qurnet*  See  also  Johnson 'i 
Life  of  him. 


337]       STATE  TRIALS,  15-19  Charles  IX  \66$-7.—<!x  Earl  of  Clarendon.      [338 


debate  of  lord  Strafford's  and  the  abp.  of  Can- 
terbury's case.  The  reason,  because  of  the 
greatness  of  the  men.  The  king  might  dissolve 
the  parliament  before  the  impeachment. 

Sir  it.  Temple.  In  several  impeachments 
no  witness  but  from  impeachments  without 
doors.  Grant/  juries  present  upon  their  own 
knowledge,  and  if  the  fact  known  by  any, 
bound  to  present.  M.  de  la  Pole  was  im- 
peached, for  common  fame.  When  voted  im- 
peached, then  time  to  inform  a  committee  for 
accusations. 

SkJoJm  Holland.  In  lord  Strafford's  case 
information  was  to  the  committee  of  grievances 
by  sir  John  Clotworthy — He  moves  for  parti- 
cular charge  before  impeached — Torches  afar 
off  make  a  greater  show  than  near  at  hand. 
From  lord  Bacon. 

Sir  Ch.  Wheeler.  Charges  him  with  coun- 
tenancing the  Non-conformists.  He  charges  the 
clergy  with  drunkenness  in  the  proclamatiou,for- 
ge'.tiog  gluttony,  himself  so  guilty  of,  he  made 
roaoy  a  poor  gentleman  believe  at  Paris,  that 
he  came  from  his  Embassy  in  Spain,  full  of 
money — he  sent  prince  Rupert  into  Germany — 
engrosses  all  money  and  counsels— corresponds 
with  Cromwell,  and  had  money  from  him — 
oppressed  the  duke  of  York,  till  his  alliance 
with  his  daughter. 

The  question  being  then  put,  that  the  Heads 
of  the  Accusation  be  referred  to  a  Committee 
to  take  the  Proofs,  and  Report ;  it  passed  in 
the  negative  194,  to  128.  The  House  then 
proceeded  on  the  Heads  of  Accusation. 

November  7. 

The  House  resumed  the  farther  consideration 
of  the  Heads  of  the  Accusation  delivered  in 
against  the  earl  of  Clarendon. 

Sir  Tho.  Osborne*  The  king  ready  to  change 
hi*  religion  1— no  money  remaining — no  per- 
son in  employment,  but  who  can  buy  it — we 
are  upon  our  last  legs — no  one  man  ever  had 
more  employments— threatens  any  man  that 
gave  advice— no  vessel  to  swim  without  bis 
hand  at  the  rudder — no  money  issued  out  of 
the  treasury  without  his  approbation.—- Sir  Wm. 
Coventry  brought  orders  out  of  (he  chancel- 
lor's closet,  when  the  king  was  with  him— if 
any  other  men  bad  the  thoughts,  they  had  not 
the  power— lie  has  no  pique  against  *him,  but 


•  Sir  Tho.  Osborne  was  a  very  plausible 
speaker,  but  too  copious,  and  could  not  easily 
make  an  end  of  his  discourse.  He  had  been  al- 
ways among  the  high  cavaliers,  and  missing  pre- 
ferment, be  had  opposed  the  court  much,  and 
was  one  of  lord  Clarendon's  bitterest  enemies.*' 
Bornet.— -He  was  afterwards  made  Lord  Trea- 
sons and  earl  of  Danby,  and  at  last  duke  of 
Leeds. 

t  This  expression  (said  by  lord  Clarendon 
himself  to  have  been  laid  to  his  charge  by  Mr. 
Seymour)  wa«, "  That  400  country  gentlemen 
were  only  fit  to  give  money,  and  did  not  know 
how  an  invasion  was  to  be  resisted ."  Life,  p. 
445. 

▼ou  Yi. 


as  he  is  one  of  the  400 h  (of  the  House  of  Com- 
mons) thought  by  die  Chancellor  useless  and 
inconsiderable. 

The  First  Article  read. 
Sir  Rob.  Howard  heard  from  persons  of  qua- 
lity, That  it  would  be  proved. 

The  Second  Article  was  read. 
Lord'Sf.  John.  Persons  of  great  quality  have 
assured   him  to  make  it  good,  and  if  they  per- 
form not,he  will  Acquaint  the  house  who  they  are. 
The  Third  Article  read. 
Mr.  Ed.  Seymour,    Sufficient  persons  will 
make  it  good,  with  this  addition,  when  he  re- 
ceived the  money,  he  said,  *  so  long  as  the  king 
is  king,  and  I  lord  chancellor,  the  patent  will 
stand.' 

.  The  Founhand  Fifth  Articles  rend. 
Sir  R.  Tem]>lc.     Divers  have  undertaken  to 
make  them  good ;  if  they  do  not  I  will  name 
them. 

About  the  receiving  Money  of  Vintners. 
Sir  Rob.  Carr.    That  he  knows  who  will 
prove  it. 

About  his  getting  a  great  Estate  so  sud- 
denly. 
Mr.  Ed.  Seymour.    I  suppose  you  need  no 
proof,  the  sun  shines  at  noon  day. 

SirT.  Littleton.  The  matter  of  fact  in  the 
Article  is  easy  made  out,  for  his  place  as  chau- 
cellor  could  1101  be  worth  above  4  or  5,000/; 
per  ann. 

About  introducing  an  Arbitrary  Govern-, 
roent  in  the  Plantations. 
Sir  T.  Littleton  and  sir  T.  Osborne  alledged, 
that  one  Farmer  and  others  came  from  the 
Barbadoes  to  complain  of  it,  and  lodged  their 
petition  in  this  house,  but  were  imprisoned  that 
they  might  not  be  beard.  / 

About  frustrating  Proposals  for  preserving 
Nevis,  &c. 
Sir  Ch.  Wheeler.    Hie  war,  fire,  and  plague, 
not  so  great  a  loss  as  Nevis  and  St.  Christo- 
pher's.    Nevis  worth  20,000/.  per  ann.  to  th* 
king,  and  he  receives  not  a  shilling  of  it. 
About  the  Sale  of  Dunkirk. 
Sir  T.  Otborne  said,  a  great  lord  told  him 
that  the  earl  had  made  a  bargain  for  Dunkirk 
three  quarters  of  a  year  before  it  was  known. 

Mr.  Waller.  P'aying  for  Dunkirk  would 
entitle  it  to  the  crown,  and  us  to  the  keeping 
it.  The  king  might  as  well  sell  the  Isle  of 
Wight. 

Mr.  H.  Coventry.    It  is  as  much  treason  to 
pan  with  Dunkirk,  as  disband  the  guards ;  both 
-being  mentioned*  in  the  preamble  of  the  act  for 
supplying  the  king. 

Sir  JR.  Howard,  thinks  it  was  treason  to  sell 
the  guards,  if  any  enemy  was  in  being.  It  is 
the  way  to  confirm  somebody  eke  in  the  sale 
of  Tangier  too.  A  great  man  has  said,  if  it 
could  not  be  kept,  it  might  he  sold.  He  has 
heard  .the  king  of  France  should  say,  he  hoped 
his  neit  purchase  should  be  London. 

Mr.  Prynne  never  heard  that  the  seHfog  a 
place  wiib  the  king's  consent,  end  the  king  had 
the  money,  was  treason;  but  delivering  a  iqtK 
_.  before  reduced  to  extremity,  is  treason, 

r  z 
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Mr.  Vaugkan.  Dunkirk  was  an  acquisition 
by  arms,  and  therefore  not  alienable :  Tangier, 
a  portion  with  lib  wife,  and  therefore  he  might 
dispose  of  it.  Dunkirk  as  much  the  king's  domi- 
nion as  Scotland  or  Ireland,  aud  to  sell  it  is 
treason  by  the  law. 

Sir  Edw.  Harletf.  The  king,  apprehend- 
ing that  the  Spanish  ambassador  might  impor- 
tune him  for  it,  bid  him  prepare  an  act  for 
annexing  it  to  the  crown  of  England.  The 
Act  of  1,500,000/.  does,  he  conceives,  declare 
it  to  be  part  of  the  king's  dominions.  He  left 
there,  in  ready  money,  as  appears,  9,640/.  ac- 
cording to  the  settlement  of  600/.  a  week.  A 
place  of  extraordinary  relief  to  us. 

Mr.  Swynfin,  in  the  charge  of  corresponding 
with  Cromwell,  alledges  the  act  of  indemnity. 

Mr.  Vaugkan.  The  chancellor  might,  in  his 
defence,  plead  that  or  any  other  pardon,  from 
the  kins. 

Sir  K.  Howard  would  have  him  plead  to  it, 
that  they  may  know  the  king's  enemies  from 
his  friends. 

Mr.  Dodszrell  let  slip  a  word,  viz. '  violent 
strenm  against  the  chancellor;'  called  to  the 
bar  by  many ;  at  last  put  to  explain  himself:  he 
professed  no  reflective  intention,  and  humbly 
craved  the  pardon  of  the  house. 

Mr.  Hampdenf  spoke  to  that  part  of  the  act 
•f  indemnity,  wherein  the  person  grieved  should 
have  hi  •  treble  damages  in  any  court. 

Sir  John  Denham\.  The  lord  chancellor  could 
not  be  out-lawed ;  but  he  is  not  dear  in  equity. 
•—This 'Article  was  accordingly  left  out. 

Mr.  Thomas  will  make  good,  when  it  is  con- 
venient, the  article  of  council- table- orders,, 
against  law. 

Sir  Edw.  Masters  asserts  the  article  of  Quo 
Warrantos  for  the  corporation  of  Canterbury. 

The  16th  Article  was  then  read. 

Sir  R.  Howard.  No  man  can  deny  that 
corresponding  with  the  king's  enemies  is.  trea- 
son. If  it  be  not,  treason  has  neither  name 
nor  definition. 

Sir  T.  Littleton.  Deluding  his  majesty  in  all 
foreign  treaties  relating  to  the  late  war. 
Setting  out  no  navy,  in  expectation  of  peace, 
and  has  undertaking  that  the  French  would  not 
engage  against  us,  this  last  summer,  when  we 
expected  a  peace  in  April,  and  had  it  not  till 
August. 

Mr.  Waller.    He  might  hold  correspondence 

•  He  was  governor  of  Dunkirk  when  that 
town  was  sold,  he  strenuously  opposed  the 
sale  of  Dunkirk,  and  by  his  interest  in  the 
house  of  commons  procured  a  bill  to  be  brought 
in,  at  the  Restoration,  for  annexing  it  insepa- 
rably to  the  crown.  But  it  was  laid  aside  after 
being  once  read. 

t  Eldest  son  of  the  famous  patriot.  He  had 
before  been  chosen  one  of  the  fne  Knights  of 
the  shire  for  Bucks,  by  the  Protector  in  his 
parliament  1656,  who  also  about  the  same  time 
created  him  a  lord,  or  a  member  of  his  upper 
house.     Ath.  Oxon  vol.  8. 

t  The  celebrated  author  of  Cooper's  Hill. 


with  the  king's' enemies,  and  not  betray  him 
to  his  enemies.* 

Lord  Vaughan  desires  that  betraying  his 
secret  counsels  may  be  put  into  the  Article ; 
it  will  be  made  out  by  a  person  of  honour, 
that  he  would  have  discovered  his  secret  coun- 
sels to  his  enemies^   He  spoke  thrice  to  this. 

Sir  John  Holland  moves  that  it  may  be  de- 
clared by  the  members  who  gave  the  induce* 
ment  for  this  head,  whether  they  received  in- 
formation from  a  foreigner  or  not. 

Mr.  Henry  Coventry.  Possibly  a  foreign 
ambassador,  and  no  oath  can  be  given  him. 

Mr.  Vaughan.  Achilles  was  said  to  be  shot- 
free,  and  some  would  have  the  king  to  be  trea- 
son-free. Positively  says,  it  must  be  from  a 
foreigner,  or  no  way. 

Lord  Vaughan.  Tied  upon  his  honour  not  to 
discover  the  persons.  At  last,  after  some  time, 
brings  this  answer  in  writing  to  the  table/  That 
lord  Clarendon  hath  deluded  his  majesty  and 
the  nation  in  foreign  treaties  and  negociations 
relating  to  the  late  war,  and  discovered  bis  ma- 
jesty's secret  counsels  to  his  enemies.' 

The  question  being  propounded,  That  it  may 
be  declared,  by  the  members  that  gave  the  in- 
ducement for  this  Head,  whether  they  received 
information  from  a  Foreigner,  or  not ;  and  the 
question  being  put,  that  the  question  be  put, 
it  passed  in  the  negative.  It  was  then  resolved 
That  these  words ;  '  and  discovered  and  be- 
trayed his  secret  counsels  to  his  enemies/  be 
added  to  that  Head. 

The  16th  Article  being  then  read,  as  amend- 
ed, and  the  question  being  put,  That  the  earl 
of  Clarendon,  upon  this  Head,  be  impeached 
of  Treason,  it  passed  in  die  affirmative  161  to 
89. 

About  Sealing  Dr.  Crowther's  Patent. 

Mr.  Street.  The  king  gives  the  living  to 
Crowther,  in  the  grant  is  a  mistake  of  a  county, 
Crowther  finds  the  mistake,  and  petitions  the 
king  to  amend  it ;  the  king  calls  for  the  chan- 
cellor and  seal,  and  in  the  king's  presence  it 
was  amended  and  sealed. 

Sir  Thomas  Littleton.  The  crime  seems  ss 
great  as  a  Chancellor  could  commit ;  the  kiog 
was  to  present  by  such  a  day,  or  not  at  all ; 
the  Error  was  found  after  the  day, -so  that  the 
king  (by  act  of  parliament)  had  lost  his  right. 
The  Chancellor  did  alter  the  patent,  and  the 
record  was  fetched  away  by«ne  of  the  Chan- 
cellor's servants,  and  brought  back,  rased  and 
altered,  which  might  be  done  (and  in  other 
cases  is  done)  where  a  word  only  hath  been 
mistaken ;  but  that  is  in  case  of  something  per- 
fectly in  the  king's  power,  and  to  save  new  seal- 

*  "  This  was  no  sooner  said  than  a  young 
confident  man,  the  lord  Vaughan,  son  to  the 
earl  of  Carbery,  a  person  of  as  ill  a  face  as 
fame,  his  looks  and  his  manner  both  extreme 
bnd,  asked  for  the  paper  that  had  beeo  pre- 
sented from. the  committee,  and  with  his  own 
hand  entered  these  words, '  That  being  a  privy 
counsellor,  he  had  betrayed  the  king  s  secret* 
to  the  enemy."    Lord  Clarendon's  Life. 
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iog;  but  here  could  be  no  new  sealing,  the 
time  being  elapsed ;  It  was  to  throw  another 
man  oat  of  his  freehold,  and  is  a  great  crime. 
About  drawing  Mens  Lands  into  Question. 

Mr.  Thomas.    1  shall  be  able  to  make  it  out. 
About  Quo  Warrantos  to  Corporations. 

Sir  Thomas  Littleton.    This  is  so  public  a 
thing,  that  it  need  not  be  proved. 
About  the  Settlement  of  Ireland. 

Sir  R.  Howard.  I  doubt  not  but  it  will  be 
tstde  oat. 

About  Foreign  Treaties. 

Sir  Thomas  LUtUton.    This  will  appear  by 
tbe  Treaties  themselves,  putting  us  in  hopes  of 
peace,  and  so  hindering  tbe  Fleet's  setting  out. 
About  Miscarriage  of  the  War. 

Mr.  Thomas,  I  want  not  persons  to  bring 
to  make  it  good. 

Sir  Thomas  Littleton.  Sir  Edward  Sprag 
desires  money  to  give  an  intelligencer,  and  ha* 
it;  Sprag  brings  the  intelligencer  to  the  king, 
tbe  king  commands  him  to  meet  him  at  the 
01*0061101%  there  he  met  the  king,  and  then 
order  was  given  to  divide  the  Fleet. 

Mr.  Marvell  chargeth  Mr.  Seymour  with 
saying  in  his  Accusation,  That  the  king  was 
ifliofiicient  for  government,  which  is  now 
omitted  in  the  Charge,  and  desires  he  may  de- 
clare where  he  had  it. 

Mr.  Seymour.  The  party  that  told  me  at 
Jim  differed  something  afterwards,  therefore  I 
rather  withdraw  it  than  to  trouble  you  with  un- 
certainties ;  but  a  gentleman  in  the  House  can 
give  you  further  satisfaction  in  it. 

Sir  John  Denham.  A  peer  of  the  land  heard 
tbe  earl  of  Clarendon  say  in  a  coach.  That  the 
king  was  an  nnactive  person  and  indisposed  for 
gOTernment :  This  will  be  made  good. 

Upon  debate  it  appearing  probable  that  these 
Words  were  spoken  before  tbe  Act  of  Ob- 
Jirion,  it  passed  over. 
About  the  Customs. 

Sir  JL  Temple.  I  have  been  informed  that 
he  bad  a  share  for  underletting  the  customs, 
and  40,000/.  bribe  forgetting  pretended  debts 
from  the  king. 

Sir  Tho.  Osborne.  The  earl  of  Clarendon 
said,  bid  who  would  for  the  customs,  none 
should  have  them  but  the  old  farmers. 

Mr.  Ptynne.  Having  gone  over  the  Articles, 
weiboald  know  where  and  when  the  words 
*e«  spoken. 

Mr.  Seymour.  That  will  be  a  way  to  suppress 
the  evidence.  I  hope  you  will  impeach  him 
■t  the  Lords  bar,  and  in  doe  time  produce  your 
witnesses. 

Mr,  Prynne.  You  must  resolve  to  impeach 
«m  of  treason,  or  misdemeanor,  and  name  it 
accordingly. 

Sir  Ed.  WoJpole.  You  ooght  irst  To  give  a 
Tale  to  your  Impeachment ;  for.  if  it  be  for 
(flatten,  you  will.move  for  commitment ;  if  it 
be  for  impeachment  in  general,  not. 

Mr.  Coleman.  What  is  laid  before  you  is 
«Jj  by  bear-say,  bat  no  assurance  that  it  will 
h  made  good ;  only  that  if  they  who  reported 
*  to  not  make  it  good,  you  shall  know  who 


they  are.  In  tbe  earl  of  Strafford's  case  (the 
worst  of  precedents)  the  House  proceeded  not, 
till  one  spake  in  the  House  upon  his  own  know- 
ledge, and  another  engaged  hi»  reputation  to 
make  it  good.  ' 

Sir  Rob.  Atkins.  Those  who  have  given  you 
inducements  to  proceed,  do  it  at  third  hand,  . 
and  though  they  may  know  the  credit  and  im- 
partiality of  those  that  told  them,  yet  you  .do 
not. 

Sir  Tho.  Littleton*  A  question  should  be  put, 
Whether  this  House  hath  sufficient  inducement 
to  impeach  ?  Afterwards  consider  what  the 
title  shall  be,  then  appoint  a  committee  to 
frame  articles.  > 

Which  question  being  put,  was  carried  in  the 
affirmative.    Theu  adjourned. 

November  9. 

The  first  Article  read. 

Sir  John  Goodrick.  Treason  ought  to  termi* 
imte  In  an  overt  act,  which  designing  is  not, 
therefore  pray  read  the  statutes.  Thereupon 
sundry  statutes  were  read :  viz.  25  Ed.  3, 
1  Hen.  4,  c.  10, 1  Ed.  6,  c.  12,  1  Q.  Ma. 
13  Car.  2, 14  Car.  2,  c.  29. 

Mr.  Steward  declared  it  *£  be  transcendent 
misdemeanor,  but  no  treason. 

Mr.  Vaughan.  Two  questions  will  be  con- 
sidered, one,  Whether  what  is  charged  in  the 
Article  was  treason  in  common- law  before 
25  Ed.  3.  That  so  we  may  understand  the 
nature  of  treason  :  the  other,  Whether  by  any 
subsequent  act  it  is  made  otherwise.     ' 

Mr.  Waller.  The  advice  given  to  the  king 
I  look  upon  to  "be  this  :  to  establish  a  new  go- 
vernment ;  to  he  governed  by  Janizaries  in- 
stead of  a  parliament :  to  have  a  Divan  and  a 
great  minister  of  state,  instead  of  Vizier-  Bassau, 
a  worse  plot  than  that  of  the  5th  of  November : 
there,  if  tbe  Lords  and  Commons  had  been 
destroyed,  there  would  have  been  succession, 
but  here  both  had  been  destroyed  for  ever. 
Then,  in  order  to  the  debate,  consider  how  the 
law  looks  on  it ;  for  though  we  may  accuse  on  ? 
less  evidence  than  she  may  judge,  yet  we 
must  be  cautious  in  naming  the  crime  :  what; 
therefore  doth  the  law  call  this  before  25 
Ed.  3.  ?  Then  look  whether  the  power  of  con- 
structive treason  be  taken  away  since. 

Sir  F.  Goodrick.  Tbe  matter  concerns  life, 
therefore  we  sliould  be  wary  in  the  exercise  of 
legislative  power ;  you  are  not  tied  to  rules, 
but  you  are  now  a  step  towards  judicature : 
the  common-law  is  Jus  nan  Scnptum,  and 
though*  every  treason  includes  felony,  yet 
not  every  felony  treason,  25  Ed.  3.  There  is 
a  declaratory  power,  whether  a  thing  be 
treason,'  or  other  felony,  not  whether  it  be 
treason,  and  could  not  be  declared  treason 
if  not  felony  before.  Iu  cases  capital  at 
common- law,  they  might  declare  it  treason, 
but  in  cases  not  capital  at  common-law  they 
never  exercised  tneir  declaratory  power. — 
Among  other  things  that  statute  declare*  false 
coined  money  to  be  treason,  which  is  but 
felony  at  common-law ;  afterward  money  being 
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imported,  which  was  not  according  to  the 
stamp,  there  was  no, punishment  for  it,  but  as  a 
misdemeanor ;  therefore  4  Hen.  f.  Provision 
'  is. made  against  that  practice,  and  it  is  made 
treason  ;  but  if  the  parliament's  declaratory- 
power  could  have  made  it  treason,  what  needed 
a  statute  on  purpose  ?  So  that  I  cannot  think 
the  article  before  you  is  treason,  it  not  coming 
within  the  words  of  the  statute. 

Mr.   Vaughan.    I  shall   speak  to  the    first 
question,  whether  this  article  was  treason  at 
common-law ;   and   first'  remove  what  some 
have  asserted,  namely,  that  nothing  is  treason, 
but  what  was  felony  before  25  Ed.  3,  where 
petty  treason  is  spoken  of,  the  wife  killing  the 
Msband,  Ace.  These  words  follow,  if  hereafter 
it  come  into  question  whether  there  be  another 
treason  ?  It  shall  not  be  resolved  by  the  judges, 
till  the  parliament  determine  it ;  for  in   petty 
treason,  if  it  be   treason,   it  must  be  felony, 
because  there  is  killing.— Then  comes  more, 
whether  raising,  &c.  and  it  follows  whether  it 
be  felony  or  trespass  :  and  the  thing  itself  is 
more  strange.    None  ever  doubted,  but  that 
•    all  treasons  of  25  Ed.  3,  was  treason  before, 
and  was  so  resolved  12  queen  Eliz.    That  by 
that  act  the   ktfe   declares  what  should  he 
treason  :   namely,    if   any   man    vitiates    the 
^king's  eldest  daughter,  cVc.  But  by  this  doc- 
trine if  it  were  not   treason,   what  was  it  ? 
Only  adultery  or  fornication,  when  it  is  the 
eldest  daughter,   not  the  youn-est.— It  hath 
been    in  all    ages    a    reputation  to    persons 
who  have  been  counsellors  to  princes  accord- 
ing to  emergencies  to  give  counsel   to  extri- 
cate them  out  of  danger,  and  therefore  hard 
td  tax  a  minister  of  state  in  n  case  which 
he  acquaints  his  master  with  ;  for  there  can  be 
no  treason  but  against  the  king  himself.— I  will 
shew  you  what  I  mean,  it  is  true  this  is  a 
treason  which  cannot  arise  from  misprision, 
because  it  was  spoke  to  the  king  himself;  but 
as  a  minister  of  state  he  has  liberty  to  give 
counsel  for  the  king's  safety.     If  a  person  be 
able  to  inform  his  master  what   alliances  are 
good  for  him,  it  is  his  duty  ;  so  what  trades 
are  profitable,  what  not,  &c.  So  where  men  or 
money  are  wanting,  to  advise  how  to  extricate  ■ 
is  commendable ;  but  when  it  comes  to  this, 
that  he  breaks  in  uf>on  the  laws,  invading  the 
contract  between  the  king  aud  his  subjects,  it 
will  be  as  if  a  man  adviseih,  that  if  the  king 
wants  money,  he  may  set  up  high-way  men  to 
take  it,  and  bring  it  to  him,  and  so  the  skil- 
fuliest  for  breaking  the  law  shall  be  esteemed 
ibe  best  counsellor ;  therefore  whoever  thinks 
to  serve  his  prince  hy  breaking  the  laws,  he  is 
so  far  from   a  wise  man,  that  he  is  the  highest 
criminal,  Ate.  Then  for  the  nature  of  the  thing, 
the  treasons  declared  25  Ed.  3,  were  declared 
by  the   king's  commission,  and  the   treasons 
were, of  that  nature  which  concerned  counsel, 
&c.  they  were  not  like  to  be  declared.     And 
there  is  a  passage  in  Glanvil,  called  *  Seductio 
Domini  Regis/  that  is,  deceiving  the  king  to 
what  is  pernicious  to  htm,  and  his  people.— 


Now  see  the  nature  of  this  crime  :  if  a 
counsel  his  prince,  and  practise  it  such  a  way 
as  shall  render  him  prince  of  conscience,  who 
hath  broken  his  oath,  and  all  this  to  his  injury, 
so  that  he  bath  no  assent  to  it.  Compare  this 
with  any  treason  of  95  Ed.  3.  Consider  it : 
Here  is  a  person  who  -gives  Hhe  king  advice, 
which  at  once  must  make  his  people  see  be  hath 
broken  all  his  faith  to  his  kingdom  (and  is  doc 
the  counsel  of  governing*  by  an  army  such  ?) 
all  the  laws  broken,  to  keep  which  the  king 
has  sworn,  and  this  the  king  put  upon,  though 
not  inclined  to :  I  assert  not  this  upon  the 
earl  of  Clarendon,  but  upon  the  article.  Who 
doth  this  counsels  the  highest  treason  against 
the  common-law,  because  others  are  so  ;  but  if 
a  man  will  pretend  to  give  counsel,  wherein 
many  shall  have  no  benefit  by  the  law,  be 
breaks  all  parts,  and  therefore  1  think  this 
counsel  was  treason  at  common-law. 

Mr.  (hitman.  The  question  is,  Whether  it 
be  in  your  power  to  declare  this  article  treason 
by  25  Ed.  3.  If  he  advised  ao  army  against 
the  king's  consent,  it  is  against  the  statute ;  but 
I  suppose  that  the  expression  in  the  article  was 
advice  to  the  king  in  aid  of  his  government. 
Your  enacting  power  is  a  kind  of  omntpoteocy, 
but  in  a  declaratory  power  you  can  declare  no 
more  than  is  committed  to  you,  and  with  safety 
to  the  subject  you  cannot  declare  this  treason  ; 
Then  what  must  be  our  rule  in  declaring  I  dare 
not  say:  for  scarce  any  man  can  tell  what  was 
treason  before  25  Ed.  3,  was  made  to  bring 
things  to  a  certainty,  and  what  was  uncertain  to 
them  who  made  that  law  cannot  be  certain  to 
us  now.  As  the  judges  can  declare  no  other 
treason,  so  in  your  declaratory  power,  neither 
can  you  declare  treason  unless  there  be  resem- 
blance to  some  other  like  case :  The  advice  said 
in  the  article  to  be  given  the  king,  cannot  be 
within  that  statute,  unless  the  counsellor  must 
run  the  hazard  of  his  advice. 

Mr.  Vaughan.  The  greatest  declarations  of 
treasons  which  ever  were,  equal  not  those  22 
Rich.  2,  in  Nottingham  castle:  the  Judges  are 
called  to  deliver  their  Opinions  upon  their  faith, 
and  they  declare  the  acts  to  be  treason,  be- 
cause felony  before,  and  though  some  of  them 
were  hanged  for  it,  yet  the  parliament  declared 
the  same  thing. 

Serj..  Mayrwrd.  Was  what  is  mentioned, 
treason  by  the  common  law,  though  so  said  by 
the  Lords  ?  and  what  was,  so  declared  was  re- 
pealed, H.  4.  « 

Sir  Tho.  Littleton.  Pray  resolve  whether  it 
was  treason  by  common  law;  and  if  so,  when 
made  so.  Some  think  not,  because  they  find 
not  the  parliament  declaring  them  treasons,  as 
being  so  at  common  law,  and  that  that  statute 
was  made  to  bound  them,  but  that  was  only  to 
bound  inferior  courts,  not  themselves  ;  for  the 
parliament  makes  not  a  new  crime,  and  then 
condemns  it,  but  the  crime  was  before,  and  the 
parliament  declares  it. 

Sir  Ed.  Thurloe.  Hath  the  parliament  de- 
claratory power  now  ?  Yes,  but  it  must  be  by 
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king  and  parliament,  so  it  was  in  the  case  of 
the  Genoa  Ambassador.*  The  Judges  would 
not  conclude  the  articles  treason,  nor  would  the 
Lords  alone;  and  if  you  come  to  an  equal  de- 
clarative power  with  them,  you  must  examine 
witnesses,  or  go  by  a  bill. 

Serj.  Carieton.  The  question  is,  Whether  it 
be  treason  by  the  practice  of  England ;  the 
common  law  is  the  custom  of  England,  and  the 
usage  is  grounded  on  precedents.  I  know  not 
one  precedeut  where  words  or  intentions  were 
treason  at  common  law,  for  they  are  not  treason 
where  no  act  follows. 

Sir  R.  TcmpU.  The  article  is  treason  by 
common  law,  and  judges  have  recourse  to  Glan- 
vil,  &c.  who  say,  thai  giving  advice  to  overr 
throw  the  realm  is  treason  by  common  law. 

Serj.  Mttymard.     The  question  is,  Whether 
be  si-.uU  be  impeaclied  of  treason  upon  this  ar- 
ticle ?  If  you  go  to  treason  at  common  law  be- 
fore 25  Ed.  3,  you  fly  out  of  sight,  for  the  word 
Sedhdi9  was  soon  after  called  Seditio,  seducing, 
hat  not  said  to  what ;    nor  were  those  authors 
ever  reputed  of  authority  :  It  is  true  they  are 
sometimes  quoted  for  ornament,  but  not  argu- 
ment, and  not  one  casejn  one  hundred  of  Gian- 
ni is  law  $   but  when  a  case  comes  that  is  the 
tbeet-Ancbor  of  life,  and  estate,  you  should  be 
wary;  for  by  wit  and  oratory  that  may  be  made 
treason  which  is  not ;  and  this  which  is  a  great 
crime  ought  not,because  great,  to  be  made  trea- 
son.— Object.     But  it  will  be  said,  levying  war 
against  the  law,  is  against  the  king,  and  here 
wasau  intent  to  alter  the  law. — An$&.    True ; 
yet  a  design  to  levy  war  is  not  treason  within 
the  statute,  here  is  nothing  of  act,  but  words  to 
that  end :  If  a  counsellor  gives  bad  advice,  it 
makes  it  not  treason,  but  by  a  bill  it  may  be 
made  what  you  please.     By' that  statute  of  25 
fid.  3,  are  more  treasons  than  are  mentioned ; 
for  it  taith  if  any  case  happen,  the  judges  shall 
stay  till  the  king  and  parliament  hath  declared, 
so  that  there  is  a  power,  but  the  modus  is  the 
question,  whether  by  impeachment  or  bill ;  you 
nay  the  Utter,  not  the  former.     It  was  done  in 
Strafford's  Case  ;t   but  you  have  repealed  it, 
and  have  said  '   None  of  which  pretended 
1  crime*  are  treason ;'  and  what  was  pretended 
against  him  ?  That  be  had  traitorously  endea- 
voured (which  is  worse  than  designed)  to  alter 
tbe  r/>veroment,  &c.    Now  where  is  the  differ- 
ence f  Here  is  advice  to  raise  an  army,  there  to 
use  an  army  raised,  and  these  you  have  called 
pretended  crimes,  and  uo  treason,  which  is  not 
comprehended  by  a  law ;    but  to  impeach  as  a 
traitor,  and  yet  the  thing  no  treason,  is  strange. 

*  See  this  Case  3  Co.  Inst.  p.  8.  Rot.  Pari.  3 
«c.*,No.  18.  Placit.  coram  Rege  Hil.  3  Ric. 
%  Rot.  8.  19.  Co.  Rep.  16.  Holin.  Chron.  vol. 
3.  p.  422.  Killing  the  King's  Ambassador  had 
^racriy  at  the  commdn  law  been  adjudged 
Treason,  22  E.  3.  Assis.  pi.  49.  and  may  still  be 
»  by  Parliament,  for  the  statute  of  25  E.  3,  is 
•  rwtraini  only  upon  the  Judges,  but  not  upon 
to  Parliament. 

t  See  vol.  3,  p.  1381. 


In  this  house,  other  than  by  bill,  you  have  no 
power;  you  carry  your  impeachment  to  the 
I>ircfs,and  they  may  give  judgment  without  com- 
ing back  to  you  ;  declaring  by  bill  is  by  way  of 
judgment,  but  as  an  impeachment,  is  only  an 
accusation :  so  that  whatsoever  the  consequence 
is,  the  Lords  judge  it,and  it  never  comes  back  to 
you;  and  if  you  go  by  bill  you  make  it  treason 
ex  pott  facto. 

Mr.  Vaughan.  Concerning  what  you  have 
declared  about  Strafford's,  that  this  case  is,  if 
not  less,  equal  to  it,  and  you  have  declared  that 
not  one  charge  against  him  is  treason,  is  true 
thus  far ;  when  that  act  was  made  I  repaired 
to  it,  because  there  were  some  things  which 
should  not  have  passed  so,  if  there  had  not  been 
something  to  secure  such  charges  as  these;  for 
there  is  no  expression  of  any  particular  charge, 
but  that  the  charge  against  the  earl  of  Strafford 
was  not,  in  the  particular,  treason ;  and  in  the 
close  of  the  Bill,  it  is  said,  that  the  whole  pro- 
ceeding shnll  be  taken  away  :  and  if  so,  no  man 
should  speak  against  the  particulars,  but  look 
on  it  as  repealed. — Then,  this  is  said  to  be  levy- 
ing war,  and  it  is  true,  it  must  be  actual,  and. 
so  not  -within  the  charge.  And  the  charge 
against  Speticer  was  for  counselling  the  king, 
&c.  and  is  called  levying  war  against  the  king- 
dom, and  the  judgment  against  him  was  but 
banishment ;  because  the  sentence  was  miti- 
gated at  the  instance  of  the  king.— Aod  for 
counsel,  though  counsel  is  given  but  in  words, 
yet  words  are  more  than  counsel,  and  are  an 
action,  otherwise  a  counsellor  is  sworn  to  no- 
thing.— But  it  may  be  thought  I  have  not  dealt 
ingenuously  with  the  house,  than  which  I  ab- 
hor nothing^more;  when  the  case  of  Straf- 
ford was  before  the  Lords,  I  was  of  opinion  the? 
Parliament  had  no  declarative  power  left,  be- 
cause 1  Hen.  4,  there  was  an  abolishing  of  all 
declared  treason,  and  that  no  treason  for  the 
future  should  be  so,  and  then  the  treason  about 
the  Genoa  ambassador  was  gone,  and  all  de- 
clared treasons  were  gone,  1  Hen;  4,  and  no 
statute  hath  recovered  them ;  and  if  all  actual 
treasons  were  taken  away,  1  Hen.  4,  or  if  not 
then,  1  Ed.  6,  then  what  doth  tl£  first  of  queen 
Mary  do,  unless  it  take  away  all  declaratory 
treason  ? 

Upon  the  whole,  the  question  was,  Whether 
to  accuse  of  treason  upon  the  first  Article  ? 
Yeas,  103.    Noes,  172. 

November  11. 

The  Second  Article  was  read. 

Mr.  Prynn,  Let  the  Act  made  by  you, 
about  defending  the  king,  be  read,  because  it 
limits  prosecution  to  a  time,  to  see  if  this  be 
within  lime. 

Mr.  Vaugfian.  In  things  wherein  there  is 
a-  public  defaming  the  king,  it  becomes  no  men 
here  to  defend  the  person  accused;  if  the 
charge  be  not  proved,  let  the  party  himself 
plead  it ;  you  had  that  which  induced  yon  to 
impeach  him,  mid*  have  declared  not  to  im- 
peach of  treason  upon  the  first  Articles  ami 
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x  if  any  man  will  add  to  the  rest  of  the  Articles 
he  may,  but  you  ought  to  accuse. 

Mr.  Solicitor  fi&cA.  None  accuseth  but 
for  justice  sake,  and  should  be  glad  if  the  party 
accused  prove  himself  innocent.  There  is  a 
duty  to  the  kiug,  and  to  truth,  and  it  is  not 
fit  that  an  article  of  this  kind,  brought  into 
the  House,  should  be  laid  by,  upon  pretence 
t(jat.the  time  is  elapsed ;  for  the  crime  is  more 
than  what  is  mentioned  in  the  act  made  by 
you ;  it  is  an  offence  at  common  law,  and  if  it 
be  prosecuted  by  fine  and  imprisonment,  no, 
time  is  limited. 
The  Third  and  Fourth  Articles  rend  and  voted. 

Mr.  Vaughan.  Your  reading  every  Article 
is  needless,  unless  it  be  to  see  whether  any 
one  may  be  charged  as  treason,  for  if  one  may 
be  objected  against,  so  may  all,  as  to  misde- 
meanors.  . 

Fifth  Article  read. 

Sir  John  Shaw.  The  Old  Farmers  had  not 
the  customs  till  others  said  they  would  give  no 
more,  and  they  had  no  reason  to  thank  the 
Chancellor,  because  they  gave  more  than 
others :  and  I  declare  upon  my  life  I  know  no 
rewarcTgiven  him. 

Sir.  Thomas  Littleton.  It  appears  by  the 
Farmers  confession  that  they  bad  it  50,000/. 
under,  besides  time  of  payment,  which  was 
30,000/.  more. 

Mr.  Seymour.  You  are  at  liberty  to  receive 
objections  to  the  Articles,  but  though  others 
bade  more,  they  were  told  they  should  not 
have  it,  and  had  about  1,000/.  each  given  them 
to  bid  no  more. 

Sixth,  *  Seventh,    Eighth   and  Ninth  Articles 
read  and  voted. 

The  Tenth. 
Mr.  Vaughan.  This  is  an  Article  of  an  high 
nature,  Dunkirk  was  then  as  much  a  part  of 
his  majesty's  dominions  as  Ireland,  and  if  the 
sale  of  it  be  nothing,  I  know  not '  what  you 
would  think  of  it  if  England  should  be  sold ; 
you  lately  debated  whether  on  the  first  Ar- 
ticle he  should  be  accused  of  treason,  and 
found  by  the  statute  of  35  Ed  w.  3  he  could 
not,  though  it  was  absolute  treason  at  common 
law ;  and  it  is  reported  abroad  that  I  said  that 
the  rjght  of  the  parliament  in  declaring  treason 
is  taken  away,  which  I  did  not,  for  there  are 
treasons  not  mentioned  in  that  statute.  There- 
fore it  provided  that  the  judges  j^hould  not 
upon  any  one  treason  proceed  to  judge,  until 
declared  before  the  king,  and  parliament,  and 
what  is  signified  by  it  ?  If  we  think  before  the 
King  Lords  and  CommoDS,that  is  impossible ;  for 
how  can  the  Commons  possibly  declare  before 
the  King  and  Lords  ?  nor  was  that  the  case,but 
this,  that  there  is  the  ultimate  power  of  determin- 
ing what  the  law  is  in  a  doubtful  case.  In  writs 
of  error  let  them  pass  from  court  to  court,  at 
last  they  come  to  the  Lords,  24  Edw.  3.  If  the 
judges  cannot  resolve  what  the  law  is,  it  is  to 
be  brought  thither,  that  is,  where  it  is  question- 


able, but  that  is  not  in  the  House  of  Commons, 
any  more  than  in  a  writ  of  error :  how  then  is 
the  case  here  ?  If  a  question  be  whether  a 
thing  is  treason, or  not,  it  shall  be  resolved, 
where  the  law  useth  to  resolve,  that  is,  before 
the  king  in  parliament,  that  is  in  the  Lords' 
House.  Had  the  words  of  the  act  been  these, 
There  shall  be  no  proceeding  until  resolved  by 
the  king  in  the  Lords  House,  and  suppose 
that  clause  taken  away,  that  treason  shall  not 
be  resolved  ;  but  suppose  it  shall  be  declared 
otherwise,  doth  it  follow  it  is  taken  away  ?  No. 
If  you  charge  treason  which  is  not  within  the 
statute,  it  is  another  thing;  but  I  said  not, 
there  is  no  treason  at  common  law. 

Mr.  Solicitor  Finch.  There  was  a  great 
mischief  in  the  declaring  treason  by  parlia- 
ments ;  for  Mortimer*  was  made  a  traitor  for 
incroaching  upon  royal  power,  which  every 
man,  .who  incroacheth  upon  auy  power,  doth. 
Hence  the  Commons  petitioned  the  king  to  ex- 
plain what  incroaching  upon  royal  power  was, 
and  when  no  Answer  could  be  gotten  to  it, 
35  Edw.  3  they  petitioned  it  might  be  declared 
certainly,  and'  so  treasons  were  enumerated ; 
and  if  the  Judges  be  in  doubt,  it  is  provided 
that  the  King  and  parliament  shall  first  declare 
it. — Declaration  in  parliament,  is  a  declaration 
before  the  King,  Lords  and  Commons*  Would 
our  ancestors  leave  what  is  to  be  resolved 
treason  to  the  Lords,  and  themselves  have  no 
share  in  it?  And  Talbot's  being  declared 
treason  by  the  Lords,  it  is  said  to  be  no  trea- 
son by  judge  Coke  (3  Inst.  32.)  because  the 
Commons  had  no  band  in  it ;  there  is  do  trea- 
son in  common  law,  because  there  can  be  no 
treason  where  there  is  no  way  to  judge  it, 
which  is  not  at  common  law. 

Mr.  Vaughan.  When  the  law  is  made  un- 
certain the  Lords  must  declare  it ;  it  oppears 
there  were  treasons  at  common  law  not  men- 
tioned, 25  Edw.  3.  It  is  one  thing  for  a  matter 
to  be  treason,  before,  and  the  parliament  de- 
clare it ;  another,  for  the  parliament  to  make 
a  thing  treason  which  was  not. 

Sir  W.  Lewis. '  I  desire  to  be  resolved,  whe- 
ther Dunkirk  was  annexed  to  England,  be- 
cause a  bill  to  that  end .  was  carried,  but  not 
passed. 

Mr.  Waiter.  To  shew  that  Dunkirk  was 
annexed  to  England,  consider  we  were  passing 
a  bUl  for  1,300,000/.  But  when  we  were 
making  a  preamble  to  the  bill,  we  were  to  seek 
for  reasons  for  giving  the  money,  teeing  we 
had  no  war,  some  said  to  keep  Dunkirk,  but 
we  were  told  we  should  take  heed  of  looking 
upon  it  as  annexed  unto  the  crown;  but  it 
was  replied,  Dunkirk  was  looked  upon  as  a 
frontier  town,  and  accordingly  noted  in  the 
bill.    Therefore  the  sale  of  it  treason. 

Mr.  Coventry.  Had  it  been  part  of  the 
crown  of  England,  what  needed  a  bill  to  make 
it  so? 

Mr.  Prynne.  It  cannot  be  treason,  because 
sold  by  the  king's  consent. 


*  See  No.  8,  vol.  1.  p>51. 
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Mr.  Vaughan.  If  the  king  agreed  to  it, 
doth  it  follow  .that  he,  who  adviseth  the  king  to 
a  thing  destructive  to  bis  kingdom  and  king, 
is  not  a  traitor  ?  If  any  part  of  the  king's  do- 
minions may  be  alienated,  especially  when  a 
parliament  is  sitting,  for  they  concurring,  it 
may  be  alienated;  by  the  same  reason  the 
Ling  may  alienate  Ireland  or  England  too  with- 
out the  parliament.  For  by  what  net  of  par- 
liament doth  the  king  hold  Ireland  or  England  ? 
It  is  by  acquisition ;  I  say  not  Tangier,  for 
that  was  part  of  his  portion,  and  is  his  own : 
bat  Dunkirk  would  have  been  the  kingdom's  if 
not  thus  disposed  of;  and  though  it  might  have 
been  alienated  with  the  parliament,  it  could 
no  more  without,  than  England  or  Ireland. 

Mr.  Ed.  Hartl.  The  act  of  parliament 
for  annesing  was  not  this  parliament's,  but  of 
the  convention,  and  came  in  thus :  the  king 
was  pleased  to  tell  me,  that  the  Spanish  am- 
bassador might  press  him  to  part  with  it,  which 
he  had  no  mind  to  do :  therefore  he  would 
have  a  bill  to  annex  it  to  the  crown,  which 
shews  it  was  the  king's  will  to  have  it  anneied ; 
tccordindy  this  parliament  passed  it,  and  Dun- 
kirk might  hare  been  as  useful  as  Calais. 

At  length  this  Article  was  passed  by,  without 
determining  whether  Treason  oc  not. 

Eleventh,  Twelfth,  Thirteenth,  Fourteenth 
and  Fifteenth  Articles  read  and  voted. 

The  Sixteenth  Article  read. 

Lord  Vaughan.  I  brought  in  this  Article  mr 
his  betraying  tbe  king's  counsels  was  to  the 
French  king  during  the  war,  and  that  in  the 
secrecy  of  state,  which  was  the  occasion  of  the 
late  mischiefs. 

Sir  Tho.  Otbornc.  That  is  direct,  adhering  to 
the  king's  enemies,  and  if  to  it  is  Treason. 

Mr.  Solicitor  Finch.  This  must  be  Trea- 
son if  tou  have  any  inducement  to  believe  it. 

Sir  Roe.  Howard,  I  have  heard  it  from 
an  eye-witness  who  told  it  roe,  and  added  that. 
we  are  neither  to  be  trusted  nor  dealt  with,  who 
aere  so  betrayed. 

Serjeant  Maynard.  Betraying  the  king's 
counsel  to  his  enemies  is  doubtless  Treason. 
Corresponding  is  another  thing.  Betraying 
must  be  without  the  king's  knowledge,  other- 
wise it  is  but  delivering  the  king's  words  to  his 
eaeroies. 

Sir  John  Brampton,     Did  this  information 
cone  from  a  subject,  or  from  one  of  the  king's 
enemies? 
Sir  Rob.  Howard,    I  would  not  have  brought 

J<»  information  from  one  of  the  king's  enemies, 

*w  did  I  ever  converse  with  them  during  the  war. 
Col.  Birch.    We  cannot  accuse  of  Treason 

ttcept  it  be  said,  betraying  the  king's  counsel, 

°*  corresponding  with  his  enemies. 
Mr.  Vaughan.    You  have  declared  that  you 

hate  had  inducement  to  impeach,  and  ought 

to  pot  the  question,  whether  on  this  article  he 

•Wl  be  impeached  of  Treason. 
Mr.  Solicitor  Finch.    To  betray  the  king's 

counsel,  taken  generally,  it  not  treason,  for  it 


maybe  to  the  king's  friends ;  but  to  his  ene- 
mies, it  is  if  the  article  be  so. 

Lord  Vaughan.  Let  it  be  put,  betraying 
bis  majesty's  secret  counsels  to  his  enemies 
during  the  war. 

Then  the  question  was  put,  whether  these 
new  words  delivered  by  the  said  Lord  Vaughan 
should  be  added.  And  carried  in  the  affir- 
mative. 

Sir  John  Hulls  Was  this  information  given 
by  an  enemy  or  by  a  subject  ? 

Mr.  Vaughan.  It  must  come  from  a 
foreigner  or  you  could  not  know  it ;  may  not 
the  king  have  from  a  foreigner,  a  discovery  of 
Treason  against  him  ?  The  end  of  questioning 
it  must  be  to  know  the  man,  for  it  might  as 
well  be  asked  whether  his  beard  be  red  or  black. 

Sir    Thomas  Mere*.     The  words  are  '  dis- 
covered,' not  *  betrayed/  and  discovering  may   „ 
be  with  the  king's  consent. 

Lord  Vaughan.  Add  the  word,/  Betraying/ 
for  so  I  meant  it. 

Serjeant  Maynard,  They  who  give  the 
information  say  not  they  had  it  from  more 
than  one  witness,  which  stat.  Ed.  6.  requires, 
and  only  one  of  them  names  the  earl  of  Cla- 
rendon. 

Mr.  Seymour.  This  exception  is  proper  to 
be  made  before  the  judges. 

Then  the  question  was  put,  Whether  to 
impeach  of  Treason  on  this  article,  Yeas,  101. 
Noes,  89. 

Sir  Tho.  Littleton.  That  an  impeachment 
of  Treason  and  ether  crimes  and  misdemean- 
ours be  carried  up  to  the  Lords  against  him  by 
Mr.  Seymour. 

Serjeant  Maynard.  For  misdemeanour  he 
may  have  counsel,  not  for  Treason :  There- 
fore so  distinguish  the  charge  that  he  may 
have  counsel. 

Resolved, "  That  a  Charge  be  carried  op." 

Resolved,"  That  the  Speaker  and  the  whole 
House  carry  it." 

November  13. 

It  being  considered  that  if  the  Speaker  go 
up  with  the  charge^  some  dispute  might  arise 
about  carrying  the  mace  and  otherwise  ;  it  was 
Resolved,  <  That  Mr.  Seymour  carry  it.'  Ac- 
cordingly, he  went,  where  at  the  bar  of  the 
House  of  Lords,  the  lord  keeper  Bridgman 
being  come  to  the  bar  to  meet  him,  he  delivered 
himself  to  this  purpose  :* 
"  My  Lords ; 

"  The  Commons  assembled  in  parliament, 
having  been  informed  of  several  traitorous 
practices,  and  other  high  crimes  and  misde- 

■  '"-■  ■   - ; jr 

*  "  By  a  mistake,  instead  of  the  earl  of 
Clarendon's  iinpeacbiuent,the  earl  of  Strafford's, 
which  lay  on  the  table,  was  put  into  Mr.  Sey- 
mour's hands,  and  he  was  obliged  to  trust  to 
his  memory  when  he  came  to  tbe  Lords'  bar  ; 
but  be  afterwards  delivered  a  paper  of  tbe  im- 
peachment to  the  clerk."    Grey's  Debates. 


351]         Sf*ATE  TRIALS,  15-19  Charles  IL  1 463-7 .—Proceedings  again*         [353 


mcaooors,committed  by  Edward  earl  of  Claren- 
don, a  member  of  this  honourable  House,  have 
commanded  me  to  impeach  him  /and  I  do  ac- 
cordingly impeach  him  of  high-treason  and  other 
crimes  and  misdemeanours  in  the  name  of  the 
said  Commons,  and  of  all  the  Commons  of  Eng- 
land, and  they  have  further  commanded  me  to 
desire  your  lordships  to  sequester  him  from 
parliament,  and  to  commit  him  to  safe  custody, 
and  in  convenient  time  they  will  exhibit  arti- 
cles against  him  " 

November  15.  ' 

The  Lords  sent  down  to  desire  a  Conference 
in  the  Painted  Chamber.  At  which  the  earl 
of  Oxford  delivered  a  paper  ip  writing  (without 
any  debate)  the  contents  whereof  were  to 
this  effect :  "  The  Lords  have  not  committed 
the  earl  of  Clarendon,  because  the  Accusation 
is  only  of  Treason  in  general,  without  charging 
any  thing  in  particular." 

Mr.  Garraway.  I  had  rather  the  House  should 
lose  the  punishment  of  this  man,  (though  a 
great  offender)  than  that  this  House  should 
lose  its  privilege :  for  if  this  House  may  at  no 
time  impeach  a  lord  without  giving  in  particu- 
lar articles,  it  may  fall  out  to  be  at  a  time  (as 
in  the  duke  of  Buckingham's  case)  where  a 
great  man  by  his  interest  with  the  king  pro- 
cured the  dissolution  of  the  parliament,  and 
then  the  accusation  falls.* 

Mr.  Vaughan.  Either  you  can  justify  your 
proceedings,so  as  to  satisfy  the  Lords  what  you 
have  donej  or  you  cannot ;  you  must  name  a 
committee  as  well  to  consider  what  you  are 
to  do,  if  your  reasons  satisfy  not,  as  to  draw 
thc*e  reasons. 

Mr.  Solicitor  Finch.  Without  doubt  this 
House  was  not  mistaken  in  demanding  that  the 
party  accused  for  Treason  should  be  commit- 
ted ;  that  is,  that  treason  is  worthy  of  commit- 
ment,and  you  may  find  precedents  that  persons 
have  been  accused  of  Treason,  and  thereupon 
have  been  committed :  but  the  case  is  this, 
treason  is  an  offence  for  which  bail  cannot  he 
taken  ;  the  Lords  tell  you  not  they  will,  or  will 
not  commit :  but  it  is  true,  persons  have  been 
committed  for  treason,  and  persons  accused  of 


*  But  see  the  note  to  this  Case  of  the  duke/ 
of  Buckingham,  ante,  vol  2.  p.  1446,  and  Mr. 
Selden*s  speech  on  that  occosion,  (2  Cobb. 
Pari.  Hist.  405)  from  which  should  have  been 
inserted  in  that  Case,  (p.  448)  as  follows  ; 
1  All  this  time  we  have  cast  a  mantle  on  what 
'  was  done  last  parliament ;  but  now,  being 
'  driven  again  to   look  on   that  man,   let  ns 

*  proceed  with  that  which  was  then  well 
'  began ;  and  let  the  charge  be  renewed  that 
'  was  made  last  parliament  against  him,  to 
'which  he  made  an  answer;    but  the  parti- 

*  culars  thereof  were  so  insufficient,  that  we 
'  might  demand  judgment  on  that  very  an- 
'  swer  only/  See  too  Lord  Danby's  Case,  a. 
».  1678.  Mat.  and  lord  Stafford's  Case,  a.  d. 
1680. 


Treason,  judges  may  commit  or  not.-— Consider 
this  law.  Let  the  crime  be  what  it  will,  and 
imprisoning  till  tue  charge  is  given  is  but  an 
.  imprisoning  to  security,  not  to  punishment  ; 
otherwise  the  law  is  not  just :  and  if  the 
judge*  of  the  King's -Beoch  have  a  judgment 
of  discretion,  whether  to  commit  or  not ; 
can.  we  wonder  that  the  lords  have  not  impri- 
jsoaed,  t»ti!l  they  know  the  article,  when  tliey 
have  judgments  of  discretion  tiiough  they 
knew-  it  ?  You  may  find  precedents,  but  it  is 
not  an  argument  it  must  always  be  so  :  I  nit  as 
the  judges  have  a  latitude  much  more  than  the 
Lords ;  the  impeachment  from  the  Commons  of 
England  is  properly  the  king's  suit,  for  there  is 
no  treason  but  against  him,  and  if  the  judges 
may  bail  in  that  case,  may  not  the  Lords  ?  But 
you  are  not  told  he  shall  be  bailed,  but  they 
desire  to  know  what  his  crime  is,  and  Uien  you 
shall  know  their  answer ;  the  resolution  seems 
reasonable,  having  gone  no  further,  I  cannot 
except  against  it. 

Sir  Thomas  Littleton.  The  Long  Parlia- 
ment had  some  good  precedents  which  we  are 
not  to  cast  away,  lest  we  smart  for  it. 

Resolved,  "  To  resume  the  debate  to-mor- 
row." 

November  16. 

Mr.  Vaughan.  The  Lords  do  not  say  com- 
mitments should  follow  because  treason  is 
bailable  by  the  King's-Bench :  it  is  true,  the 
King's- Bench  bails  for  treasons,  but  how  f  If 
persons  be  brought  thither  for  treason  directly, 
there  is  no  bail ;  but  when  a  commitment  is  by 
the  council-table  for  suspicion  of  treason,  then 
if  the  matter  fall  not  out  to  be  what  was  ex- 
pected, they  give  notice  to  take  bail ;  else  the 
great  article  of  the  Great  Charter,  namely,  that 
justice  should  not  be  delayed,  nor  denied, 
would  be  to  no  purpose ;  and  in  such  a  cise  a 
man  may  be  in  prison  for  ever.  On  the  otner 
side,  what  is  the  case  of  committing  for  treason  ? 
When  a  person  is  committed  by  the  council 
table,  they  say  tbey  do  no  more  but  by  special 
command  of  the  king,  and  that  is  the  ground  of 
his  committing;  .and  were  not  this  so,  what 
would  follow  !  Intelligence  would  be  given  of 
a  treason  discovered,  wherein  many  might  be 
concerned,  and  if  they  who  commit  should 
commit  with  the  treason,  all  the  complices 
would  escape;  and  therefore  sometime  they 
make  it  treason  general.  Then  for  the 
case,  before  you  have  gone  tip  with  a  charge 
of  treason  generally,  which  is  to  the  Lords 
a  warrant  sufficient  for  commitment,'  say  they, 
we  will  know  the  particulars ;  then  will  not  the 
same  inconveniences  follow,  if  other  persons 
be  concerned,  and  so  the  danger  of  all  exposed 
upon  the  nicety. — If  a  business  comes  before 
this  house,  which  concerns  others,  and  may 
prove  treason,  if  we  go  to  the  Lords,  (for  we 
have  not  jurisdiction  except  in  case  of  oar 
privileges)  but  are  not  vet  ready  to  brina;  up 
particulars,  and  desire  the  Lords  to  apprehend 
such  persons,  would  it  be  reasonable  for  them 
to  refuse  it,  there  being  tip  inconvenience  like 
4 
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to  follow  the  doing  it,  much  the  not  doing  it  ?  I 
laj  out  to  commit  them,  aad  we  not  prose- 
cute, for  that  j*  delay  of  justice.— Q,  But  why 
do  the  Lords  refuse  t—Ans.  Though  I  have 
great  respect  to  the  Lords,  yet  to  clear  some- 
tiuui;  in  point  of  orivilege,  the  Lords  bare  the 
wau?  privilege-with  us  in  point  of  speech,  their 
roemhera,  £cc. .  as  tbey  are  essential  to  pass 
la**;  hut  thai  great  privilege  which  ihey  often 
aiMime  as  peers,  is  as  the  king  is  there  present 
io  the  highest  court:  how  then  will  it  fall  out 
ia  rt*pectof  this  privilege?  If  the  king  be  there, 
there  be  many  things  which  the  Lords  as  peers 
caonot  pretend  to,  for  the  king  hath  often  sat 
there  not  only  in  passing  bills,  but  in  judgment. 
Had  this  Charge  then  come  before  t^ie  king 
there,  U  had  been  reason  if  the  king  should 
have  said, '  I  desire  to  know  what  this  treason 
'  it ;'  we  must  then  have  told  it,  because  he, 
whom  it  concerned,  required  it ;  or  if  we  de- 
sired commitment,  he,  who  could  release  or 
pardon  him,  might  say,  '  Let  him  be  bailed.' 
The  Lords  indeed  retain  this  privilege,  but  it  is 
in  the  king's  right,  not  as  peers. — Now  we 
have  carried  a  Charge,  if  the  Lords  bail  him,  I 
know  not  what  would  follow,  for  no  example 
can  be  given  of  it,  and  1  think  they  will  not  do 
it,  if  the  king  do  not  direct  it. — On  the  other 
wle,  I  would  be  glad  we  might  be  no  more 
troubled,  than  is*  necessary,  because  others  are 
listening  what  we  do,  and  think  there  is  no- 
thing iu  the  case  :  therefore  I  am  not  for  delay, 
but  for  satisfying  others,  that  what  we  have 
done  is  not  barely  for  imprisoning  the  earl  *>f 
Clarendon,  but  for  justice;  and  if  you  go  this 
*a7>  ?ve  the  Lords  the  reasons  why  we  sent 
die  Charge  as  we  did,  and  yet  keep  up  their 
Privileges,  and  declare  so  to  ahem. — But  then 
k  we  most  go  up  with  more  than  that  head,  on 
•  which  we  resolved  to  impeach  of  Treason,  for 
vour  Article  must  be  so  formed  as  to  make  it 
a  charge  fit  to  be  answered  for  time  and  place, 
and  that  Article  hath  something  of  that,  which 
mast  be  penned  so  as"  to  make  it  more  certain ; 
for  the  Article  goes  but  thus :  That  there  was 
discovery  and  betraying  of  the  king's  counsels 
to  his  enemies,  and  if  you  leave  it  there, 
those,  who  scruple  doing  any, thing,  because 
particular  treason  is  not  mentioned,  will  say; 
lou  saj  he  hath  discovered  and  betrayed  coun- 
sels to  enemies,  but  as  we  trust  you  not  what  is 
treason,  but  we  wilt  know  it ;  so  we  know  not 
whom  vou  mean  by  enemies;  for  we  may  think 
them  not  so :  Therefore  appoint  a  committee 
to  form  articles. 

Mr.  Sol.  Finch.  It  is  a  great  mistake  to 
ny,  That  the  power  of  the  KingVBench  to 
bke  hail  for  Treason,  is  no  other  but  what  is 
asserted,  as  if  the  Judges  there  had  only  power 
from  Magna  Charta  ;  when  a  man  is  cominited 
upon  suspicion  of  Treason,  and  no  prosecu- 
tion follows,  and  the  party  bringing  his  Habeas 
Corpus,  the  Bench  bails  him,  because  he  should 
not  lie  there  eternally;  It  is  not  to  be  said  the 
Judges  bail  for  Treason ;  seeing  no  crime  is  pro- 
duced ;  for  wbea  a  wan  hath  been  accused  of 
I  reason  for  coining  false  money,  and  brought 


to  the  bar,  the  Judges  lbave  bailed  him,  not 
because  they  ought,  but  from  that  discretionary 
power,  wherewith  the  law  trusts  them  ;  they 
may  bail  if  they  will,  for  no  other  judicature, 
but  tbey  can  bail  in  that  case ;  for  seeing  im- 
prisonment before  trial  is  only  that  the  prisoner 
may  be  forthcoming,  if  they  see  there  is  no  . 
danger  of  escaping  they  may  take  bail,  for  he, 
is  a  prisoner  when  bailedr  and  the  bail  is  his 
keeper ;  but  there  ore  few  cases  of  this  kind, 
wherein  they  will  bail,  they  have  a  fundamental 
power  to  do  it,  placed  in  them  to  preserve  the 
rights  of  tl>excrown;  and  the  Lords  will  not 
think  themselves  less  trusted  with  the  rights  of 
the  crown  than  the  KingVBench.  Yet  thongti 
the  Lords  may  bail,  the?  will  not  exercise  their 
discretion,  when  there  is  a  probable  truth  in 
the  Impeachment ;  shall  we  then  refuse  this 
intimation  from  the  Lords,  who  saying,  Be- 
cause they  have*  not  a  particular  article  of  . 
Treason  do  pot  secure,  seem  to  imply,  that  if 
they  had,  they  would,  though  they  might  re- 
fuse. The  right  of  bailing  comes  not  from  an  » 
imaginary  apprehension  of  the  king's  sitting 
there,  though  some  kings  have  sat  there  in  ju- 
dicature, but  from  their  inherent  authority 
of  being  trusted  with  the  right  of  the  crown  ; 
Let  us  do  then  what  becomes  as,  and  not 
let  the  Impeachment  miscarry  upon  a  misun- 
derstanding, but  draw  up  the  article.  But  how 
is  it  possible  to  draw  it  as  an  article  which  you 
expect  be  should  be  imprisoned  upon  ?  For 
your  impeachment  is  in  the  nature  of  an  In- 
dictment, and  must  contain  so  much  of  cer- 
tainty as  to  putflyn  to  plead,  that  so  he  may  not 
demur. — How  may  it  then  be  circumstantiated, 
so  as  that  he  may  be  put  to  plead  ;  if  you  do  it 
according  to  25  Ed.  3.  (for  discovering  the  king's 
secrets  to  his  enemies  is*  within  that  statute.) 
The  first  part  of  the  article  is  not  pleadable,  for 
we  must  shew  how  he  adhered  to  the  king's  ene- 
mies and  we  must  add  what  the  council  was  that 
he  betrayed,  else  he  will  deny  to  plead  and  say,  I 
canavoid  it:  Therefore  consider  what  kind  of  cer- 
tainty this  article  must  have  to  make  him  plead ; 
for  the  other  articles,  it  is  enough  to  say  them  ^ 
without  proving  time  or  place,  if  the  facts  were 
after  the  Act  of  Oblivion  ;  but  in  Treason,  the 
matter  must  appear  in  the  Indictment,  for  he 
bath  liberty  not  only  to  plead  Not  Guilty,  but 
to  avoid  it :  Therefore  prepare  the  Article  ac- 
cordingly. 

Mr.  Vaughan.  What  is  moved  is  to  put  you 
upon  an  impossible  business,  for  an  article  pre- 
sented from  the  parliament  needs  not  that  cer- 
tainty, as  if  it  were  to  be  tried  at  the  King's- 
Bench. 

Sir  Tho.  Littleton.  It  is  not  for  the  honour 
of  this  house  to  recede  so  easily  from  such  a 
privilege,  for  .besides  the  earl  of  .Strafford's 
Case,  we  have  express  precedents  for,  but  none 
against  us.  We  have  heard  that  we  must  have 
no  mere  impeachments,  because  tbey  are  dan- 
gerous and  teivd  to  rebel  1M.  Consider  the 
archbishop  of  Canterbury's  Case,  Finch,  Rat- 
cliff,  and  others  in  the  Long' Parliament,  and 
we  should  not  so  eesily  part  with  seem.  Wil* 
'    2  A* 
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liam  Delapool  being  commonly  reported  to  be 
do  true  man,  (which  is  a  less  charge  than  Tren- 
ton) desired  he  might  acquit  himself,  arid  the 
Lords  required  no  special  matter  before  they 
imprisoned  him,  and  afterward  be  was  accused 
note  specially, 

8irlU6.  Atkini.  In  the  Case  of  Ansehn 
archbishop  of  Canterbury  the  Commons  ac- 
cused him,  but  the  Lords  did  not  commie  him, 
said  gaveno  other  reason  for  it,  bttt  that  be  was 
a  great  man ;  and  yet  afterwards  he  was  con- 
demned as  a  traitor,  though  the  king  reduced 
bis  punishment  only  to  be  banishment.  Though 
a  privilege  is  much  spoken  of,  jet  I  shall  never 
be  fond  of  any  privWe  which  shall  intrench 
upon  my  liberty  as  a  subject. 

Mr.  toughen.  I  hear  it  objected,  That  as  yon 
charge  a  lord  generally,  so  may  the  Lords  a 
commoner,  but  that  cannot  be ;  for  the  Lords 
cannot  cause  a  commoner  to  be  committed 
though  for  Treason,  without  your  consent 
Therefore  put  a  question,  whether  a  Committee 
aharl  be  named  to  draw  up  Reasons  to  justify 
What  yoa  have  dbne. 

Resolved,  "  That  the  Question  shall  beput." 

Resolved,  M  That  a  Committee  shaH  draw 


t*§* 


and  ha 


November  18. 

The  Committee  brought  m  their  Reasons, 
*k.  a  1 .  What  can  or  ought  to  be  done  by 
either  house  of  parliament  is  best  known  by 
iie  customs  and  proceedings  of  parliament  in 
former  times  j  and  it  doth  appear  by  example 
that  by  the  course  of  parlieqpnt  the  Lords 
have  committed  such  persons  as  have  been  ge- 
nerally charged  by  the  Abuse  of  Commons  for 
High-Treason,  to  safe  custody ^  though  the  par- 
ticular Treason  hath  not  been  specified  at  the 
time  of  such  charge. 

9.  "  That  a  commitment  for  High-Treason 
in  general,  is  a  legal  commitment,  and  if  the 
fatty  so  committed  bring  his  Habeas  Corpus, 
and  the  cause  of  his  commitment  thereupon  be 
returned  for  High-Treason  generally  ;  he  may 
lawfully  be  remanded  to  prison  by  the  judges 
upon  that  return. 

3.  "  If  before  secniiBg  the  person,  the  spe- 
cial matter  of  the  treason  should  be  aHedsjed,  it 
would  be  a  ready  course' that  all  complices  in 
the  Treason  might  make  their  escape)  or 
quicken  the  execution  of  the  Treason  intended, 
to  secure  themselves  the  better  there. 

4.  **  If  the  House  of  Peers  should  require 
the  particular  Treason  to  be  assigned  before 
the  party  charged  be  secured*  they  leave  the 
Commons  uncertain  and  doubtful  (and  that 
from  time  to  time)  bow  particular  they  must  make 
their  charge  to  their  lordships  satisfaction; 
before  the  offenders  be  put  under  any  restraint. 

5. "  The  Comment  conceive,  chat  if  they 
sbould  desire  the  Lords  to  secure  a  stmnfcer,  or 
native  commoner,  upon  the  sntpieion  of  tren* 
•on,  which  the  Commons  had  of  trim,  and  which 
was  by  them  under  examination  to  be  evident  ' 
ced  to  their  lordships  in  due  tints  their  cord- 
amps  injustice  for  the  safety  of  list  king  and 

*•  -  -     such 


upon  the  desire  of  the  ( 

case  there  would  be  no 

aLord  etideComnwoersodesaTedto  beaecn- 

red. 

"  6.  The  proceedings  of  roterior  eoarts,  be- 
tween the  lung  and  the  subject  or  subject  nod 
subject,  and  the  discretion  of  judges  in  awch 
coortsTUboafHtedaiidlimh>db5tbeAiClttSMOof 
the  parliament  which  trust  them ;  and  'tis  tint  left 
to  f  be  discretion  of  the  judges  in  ordinary  ju- 
risdiction to  give  the  king,  or  take  from  hsna 
inconvenient  power  for  the  subject,  nor  to  din* 
pens*  the  law  partially  between  subject  nod 
subject  for  malice  or  aflfection;  button  dseeare* 
tien  of  the  .parliament,  which  is  the  whole  pob- 
!  lac,  comprehending  the  King,  Lords  smdCocn- 
snens  (for  the  king's  presence  is  supposed  no  bo 
in  the  Lords  Heuseji^andoughtto  heuncoofinedV 
for  the  safety  and  preservation  of  the  whole, 
which  is  itself.  It  cannot  be  malkaeos  to  n  pan 
of  itself,  nor  affect  more  power  than  already  it 
hath,  which  is  absolute  over  itself  and  part,  and 
may  therefore  do  for  preservation  of  itself 
whatsoever  is  not  repugnant  to  natural  justice* 

Mr.  Prynn.  I  like  not  the  first  Reason,  be- 
cause it  cannot  be  called  a  custom,  where  only 
one  parliament  hath  done  it. 

Mr.  Swinfcn.  The  peat  strength  lies  upon 
this  first  Reason,  aod  is  like  to  be  a  precedent ; 


for  exact  precedents  I  find  none,  except  that 
of  Michael  Delapool,  and  in  the  Long  Parlia- 
ment :  But  consider  the  reasons  why  acre  wan 
no  express  precedent  before,  and  what  wan  the 
custom  of  parliaments  before.  The  parliament 
was  wont  to  proceed  formerly  by  bill,  and  than 
for  that  proceeding  makes  against  the  Lorde  now 
and  for  committing  the  party  accused  ;  for  then 
the  proceedings  upon  treason  were  by  common- 
law,  and  because  the  judges  could  not  proceed, 
therefore  the  parliament  went  by  bill,  and  it 
cannot  be  supposed  that  the  parties  were  at  li- 
berty all  that  while. 

Second,  Third,  Fourth  and  Fifth  ! 
voted,  Sixth  road. 

Mr.  Solicitor  finch,  I  am  against  this 
sod*  hot  an  a  Reason,  but  unnecessary ;  for  rf 
the  former  Seasons  satisfy  not,  this  whl  not,  be- 
cause hsuppotetb  thing*  not  in  question.  One 
debate  must  at  last  end  in  this  question,  be- 
twixt privilege  of  paribnnent  and  former  pro- 
ceedings ;  And  there  being  no  privilege  in  case 
of  treason,  why  should  not  former  proceedings 
sway  f  Except  we  call  that  treason  which  ss 
not,  for  otherwise  no  privilege  wil  help.  There- 
fore add  this  to  your  Mason,  That  them  in  no 
Privilege  for  treason,  and  the  Lards  ought  not  to 
think  that  tbeComttoos  will  call  that  trenaom 
whichun^orift^do,  theLordt  snay  by  a 
speedy  trial  determxae  it. 

Resolved;  "  That  n  Conference  bo  desire 
with  the  Lores,  aod  the  Reasons  (ferried  up.* 

NcvemUrtL 

ConrUance 


The  Lords  sent  down  to  < 
abontthe  subject  matter  of  the  last  Conforwnce. 


yon  go  b j  act,  you  bound  the  libertr  of  speech, 
solas  in  penning  it  von  prevent  it,  but  an  un- 
known uutatwn  tt  better  than  bounding,  for 


•a  act  kaelf  b  tabject  to  exposition,  but  your 
vote,  tod  the  Lords  concurrence,^  not. 

Mr.  Vmifkan.  It  is  not  safe  for  you  to  cir- 
csaacribe  pmilages,  therefore  that  must  be 
dans  which  mar  take  a  way  what  destroys  them. 
The  laws  and  rights  ef  this  kingdom  are  rights 
by  common  law,  or  act  otparuament ;  what  is 
r  be  repealed 


tttrt  of  parliament,  may  be  repealed  by  par- 
eeot ;  what  is  common  law  may  be  altered 
Barliaateat,   and  whatever  is  both,  may 
aJtessdbyaaewIaw;  and  how  is  it  pos- 
sible to  do  one  or  the  other  without  liberty  to 
ftjieak  about  iti  And  bow  can  there  be  anyiu-: 
coftveaieoceahont  freedom  of  speech,  about  any 
Bang  which  cannot  be  a  law,  without  passing 
King, Lords, and  Commons? 

Tow  it  being  moved  to  pat  the  qoestton  for 
eoefinaing  that  Report.  And  it  being  renl/d 
tin*  tome  Passages  in  that  business!  vis.  about 
keeping  the  Speaker  in  the  chair,  were  not 
•wraauble,  and  so  not  to  be  joined  in  the 
question  with  the  rest; 

Mr.  fcttgtat.  That  business  which  is  so 
«»ch  talked  of,  and  condemned,  I  shall  state 
to  joo.  The  House  is  to  adjourn  itself,  though 
•ometime*  the  king  adviseth  them  to  adjourn 
fauelves(astbeu  be  did)  but  the  adjourn- 
■*»  U  *J"&J»  made  by  a  question,  and  with- 
-it the  Speaker  cannot  leave  the  chair. 
«e  Speaker  acquainting  the  House  then  with 
U*  list's  message,  sir  Jobn  Elliot  stood  up  to 
ptk,  bat  the  Speaker  would  not  hear  him, 
tat  wsj  going  to  leave  the  chair;  wbereopon 
Mac  said,  if  yon  go  out  without  a  question,  the 
Protntnt  is  dissolved,  upon  which  he  was 
{•wing  the  chair ;  some  kept  him,  and  told 
"Mi  this  be  a  House,  you,  as  Speaker,  have 
wpUceinit  hot  the  chair;  and  this  was  all 


•  Sseiheir  Cases,  ea*#.veL  ft.  p.  993. 
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motea*  to  it,  the  Lords  might  afterwards  ie- 
^  a  Ree  Conference,  because  the  business 
ia  dispute  concerns  Judicature,  which  belong* 
to  the  Lords,  and  so  theinuieacament  generally 
Kb:  -re*/ 

Besolved,  "  To  tend  an  Answer  by  messen- 
Kn  of  their  owe:  And  accordingly  did  with 
Order  to  acquaint  the  Lords  how  tar  they  had 
proceeded,  and  they  expected  they  should  ra- 
ther have  desired  a  Free  Conference." 

November  iS. 

The  Debate  about  the  freedom  of  speech  in 
ssikameat  was  resumed,  and  the  report  read 
of  the  proceeding  about  sir  John  EUiot,  Mr. 
HoUisoicoCar.  *.• 

Mr.  Solicitor  Jbcft.  If  yen  are  satisfied  that 
the  Judgment  passed  upon  them  was  illegal,  two 
ways  yon  have  to  be  safe:  By  taking  notice  of 
fat  judgment,  giving  your  opinion  upon  it,  and 
carrying,*  ap  So  the  Lords,  that  judgment  will 
be  utterly  damned  ;  else  you  may  proceed  by 
a^  hot  consider  then  the  consequence.   For  if 


the  irregularity  m  that  business  so  much  talk- 
ed of. 

Resolved  ,M  That  the  Judgment  given  against 
air  John  Elliot  &c.  *  Car.  was  an  illegal  judg- 
ment, and  against  the  freedom  and  privilege  of 
parliament/' 

The  Lords  sent  for  a  present  Conference, 
after  which  Report  was  made  that  the  Lords 
had  voted  the  Commons  denying  them  a  Con- 
ference lately,  was  contrary  to  the  course  of 
parliamentary  proceedings,  and  gave  Reasons 
why  it  was  not  yet  tune  for  a  Free  Conference. 

,  November  25. 

After  debate  whereof  it  was  resolved  to  grant 
them  that  the  Commons  agreed  to  the  Confer- 
ence formerly  denned.  At  which  the  Lords 
declared  that  they  had  considered  of  the  Pre- 
cedents and  Reasons  formerly  sent  them  by  the 
Commons,  but  were  not  satisfied  to  secure  the 
earl  of  Clarendon,  or  to  sequester  him  from 
parliament,  until  some  special  treason  be  as- 


November  S8. 

The  Commons  sent  to  the  Lords  to  desire  a 
Free  Conference  upon  the  matter  of  the  last 
Conference.  Townich  the  Lords  concurring^ 
Mr.  Vaughan,  sir  Rob.  Howard,  sir  Too.  Little*' 
ten  and  others,  were  appointed  to  manage  H, 
who  went  ap  immediately  te  that  end. 

November  89. 

Mr.  Vaughan  made  Report  of  the  Confer- 
ence with  the  Lords  yesterday  to  the  purpose 
following. 

The  Lords  told  us,  That  no  precedent  cm 
be  against  the  law. 

We  answered, 

If  that  can  be  made  good,  we  shall  press 
precedents  no  more:  But  what  they  most  stood 
upon  was  the  Petition  of  Right,  where  it  it 
provided  that  none  shall  be  committed  without 
special  cause,  whereby  the  party  may  answer 
according  to  the  law ;  thence  they  infer  that 
our  proceedings  are  against  law,  because  a 
general  charge  is  against  the  Petition  of  Right. 

Commom.  The  case  of  the  Petition  of  Right, 
stated  will  dear  this,  which  was  this:    Some 

rsons  were  committed  by  no  other  warrant, 
ut  the  king's  special  command,  they  bring 
their  Habeas  Corpus  to  the  KingVRench  to 
know  the  cause:  This  cause  was  returned  by 
the  Judges,  that  they  could  not  bail  a  man, 
when  so  committed,  because  they  knew  not 
the  cause,  nor  had  any  way  to  bring  him  to  his 
trial.— Then  the  Petition  of  Right  provides, 
that  the  cause  should  be  returned,  whereby  the 
crime  might  appear,  and  that  before  and  after 
the  Petition  of  Right  to  this  day,  if  upon  bring* 
ing  a  Habeas  Corpus,  it  be  returned  that  the 
party  is  imprisoned  for  treason,  the  Judges 
ought  to  remand,  unless  there  be  some  special 
cause  te  make  them  take  bail.  So  that  the 
Petition  of  Right,  was  against  them,  for  they 
•ay  a  man  ought  not  to  be  imprisoned  upon  a 
.  "  it  is  the  Petition  ef 


C 
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Right .  We  say  it  is  not  against  the  Petition  of 
Right,  because  the  Judge  may  remand  the 
party,  if  there  be  not  special  cnu«e. 

Then  the  Lards  said,  Tout  the  reason  why 
the  Judges  remanded  in  that  case  was,  because 
the  party  committed  knew  it  whs  for  treason  : 
Therefore  they  re- committed.  %  . 

We  owned  it  because  it  was  the  rule  for  the 
Judges  to  proceed  by,  but  that  was  no  rule  for 
proceeding  of  parliament ;  for  as  a  magistrate 
commits  for  treason,  and  is  supposed  to  be  ac- 
quainted with  it;  so  also  is.be  with  the  proba- 
bility upon  the  proof:  But  the  Lords  insist  not 
now  upon  that,  but  specify  treason,  and  if  the 
course  of  parliaments  so  much  varied  iu  such 
eases,  that  was  no  concluding  proof,  why  they 
should  have  special  treasou.  And  for  the 
other  part. 

That  upon  the  Return,  there  should  be  a 
cause  returned,  that  so  the  party  might  an- 
swer: for  when  a  return  is  made,  if  the  course 
he  such  as  that  the  party  ought  not  to  be  im- 

Inisoned,  the  Judges  free  him  ;  otherwise  they 
eave  him  to  come  to  his  trial.. 

Then  to  the  Precedent  about  the  earl  of 
Strafford,  they  replied,  that  it  was  made  in  bad 
times.  And  «e<  answered.  Thai  as  good  laws 
were  made  before  iu  and  after  that  time  as  any 
other;  and  if  the  Lords  Chen  might  make  such 
laws,  we  could  not  see  why  it  should  be  a  good 
time  to  make  laws,  and  no  good  time  to  admi- 
nister to  persons  the  laws  already  made. 

Farther,  to  their  Objection,  that  in  the  time 
whence  those  precedents  were  brought,  there 
was  a  face  oi  war :  We  answered,  That  could 

)uot  alter  the  case,  for  the  law  calls  no  time  a 
time  of  war,  whilst  the  courts  of  justice  have 
freedom,  as  they  had  when  Strafford,  Finch, 
Canterbury  and  Ratd  iff  we  re  impeached:  And 
it  was  strange, that  in. the  parliament- house 
there  should  be  such  a  consternation  as  to  make 
their  proceedings  invalid,  when  in  other  courts 
there  were  none:  besides,  in  Holland  for  many 
years  there  was  a  constant  scene  of  war,  and 
can  we  imagine  that  there  was  not  justice  done 
at  that  time. 

Then  they  pressed  Precedents  against  ours, 
one  14  Ed.  2,  against  the  Spencers,  where  a 
great  man  moved  the  king  to  commit  one  of 
them,  and  the  king  answered,  *  it  could  not  be 
'  unless  cause  was  shewed/  We  replied,  This 
was  a  Precedent  like  that,  a  man  was  com- 
mitted, because  he  was  committed ;  tor  there 
was  no  allegation  of  treason. 

Second  Precedent  was,  38  Hen.  8,  against 
lord  Stanhope,  the  Commons  moved  the. king 
jo  imprison  him,  and  the  king  answered  '  he 
*  would  consider  of  it/  We  answered,  That 
was  no  denial,  but  a  thine  .usual  with  the  king, 
and  that  motion  was  to  the  king  himself,  which 
differs  from  this. case,  for  tint  was  not  alledg- 
ed  to  be  treason :  Besides,  bad  it  been  treason, 
it  was  against  die  king.bimself,  and  being  an 
offt  nee  against  luinself,  he  might  (if  he  would) 
not  imprison,  because  he  may  discharge  a  man, 
or  pardon  him,  though  for  treason :  but  this 
Case  is  not  so,  because  the  Lords'  justice  is  but 
ministered  to  the  king. 


31  R.  3,  Arundel,  archbishop  of  Canterbury 
who,  as  they  said,  was  impeached  of  treason, 
bat  not  committed. 

Annrer.  The  Case  was  this :  There  was  m 
commission  issued  out  by  Rich.  2.  That  that 
bishop  and  others  should  regulate  what  was 
amiss  by  evil  government,  and  the  king  wa> 
offended  at  the  granting  of  it,  and  at  Notting- 
ham sent  for  the  Judges,  and  charged  them 
upon  their  allegiance  to  give  true  answer  to 
what  questions  he  should  ask  them ;  and  the 
first  question  wax,  Whether  that  commission 
so  granted,  was  not  invading  his  prerogative  ? 
They  answered,  Yes.  Then  he  asked.  How 
they  ought  to  be  punished,  who  procured  it  f 
They  answered,  *  as  Traitors.'  In  the  *1  the 
bishop  is  charged  by  the  Commons,  and  the 
treason  alledged  is,  That  he  had  procured  lum- 
self  to  be  put  into  the  commission. 

This  being  the  case,  we  said,  that  if  a  fact  be 
called  treason,  which  afterwards  appears  to  be 
4ione,  there  could  be  no  commitment.  Fur  if 
a  man  call  another  man's  coming  into  his> 
ground  treason,  }t  rails  of  itself;  therefore  the. 
bishop  was  not  committed. 

The  Lords  said  farther,  That  all  those  Arti- 
cles .were  declared  to  be  Treason,  which  before 
could  not  possibly  be  Treason  to  commit  a 
man,  because  the  nature  of  them  roust  be  Trea- 
son at  common-law,  and  'till  these  treason* 
were  declared,  which  was  not  till  SI  Ed.  3, 
they  were  not  treason  so  as  to  imprison,  or  try 
any  man  for  them. 

We  replied,  All  that  parliament  was  repeal- 
ed, yet  the  precedent  was  the  more  authentic 
But  I  think  that  lord  (it  was  the  earl  of  Bridg- 
water) understood  not  what  he  said,  at  least  I 
did  not. 

'  Then  about  the  earl  of  Strafford's  precedent, 
the  Lords  said,  that  the  very  Impeachment  waa 
taken  away  by  the  act  of  this  parliament,  be- 
cause the  Impeachment  is  recited  in  it.  Name 
ly,  «  Whereas  the  earl  of  Strafford  was  im- 
1  peached,  &c.'  But  every  clause  in  that  Act 
of  Attainder  is  taken  away  now,  therefore  the 
impeachment;  and  you  cannot  make  use  of 
any  part  of  it. 

We  replied,  It  is  true,  the  Act  of  Attainder 
is  taken  away,  but  the  very  act  of  repeal  doth 
recite  that  very  clause  (whereas  Thomas  earl  of 
Strafford  was  impeached,  &c.)  and  the  act  can- 
not take  away  any  thing  which  strengthens  its 
own  supposition. 

Then  the  Lords  said,  that  they  should  be  wil- 
ling to  comply  with  the  Commons,  but  that 
they  must  be  tender  of  their  own  judicial  pro* 
ceedings. 

Commons.  It  is  true  they  ought,  and  we 
supposed  that  the  Lords  might  be  jealous  that 
we  should  intrench  on  their  power ;  but  the 
Commons  were  so  far  from  that,  that  they 
thought  the  judicial  power  better  lodged  with 
them  than  in  the  Commons  themselves  could 
be ;  but  we  would  open  the  Objection.  Their 
lordships  being  the  Judges  in  this  case  might 
think,  that  for  the  Commons  to  take  upon  them 
to  know  wbaf  was  Treason,    would  be   aa 
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rooming  to  themselves  what  was  only  proper  to 
die  Lords,  and  that  it  was  so  now  in  charging 
tbe  eart  of  Clarendon  generally. 

Lords.    The  Objection  is  right. 

Commons.  For  oor  knowing  Treason,  we 
bare  many  among  us  who  are  justices  of  pWace, 
tnmed  by  law  10  know  and  commit,  and  (if 
tbe  parliament  be  not  sitting)' even  to  commit  a 
peer  himself  for  Treason ;  and  the  knowing 
what  is  Treason  is  so  far  from  being  improper 
to  tbe  House  of  Commons,  that  every  man  in 
the  nation  is  bound  to  know  it ;  for  was  it  ever 
known,  that  ignorance  of  the  law  could  ever 
noise  a  man  from  breaking  the  law  ?  Laws 
are  made  to  be  known  by  subjects,  especially 
those  which  concern  the  king;  and  unless  they 
could  find  a  reason,  why  the  parliament  em- 
bodied should  be  more  ignorant  than  particular 
persons,  tbe  present  case  must  be  clear.  That 
die  jealousy  of  the  Lords  arose  from  a  fallacy 
thai,  The  Lords  have  judicial  pqwer  concern- 
ing Treason,  and  must  of  necessity  know  it ; 
the  Commons  have  no  judicial  power  over  it, 
therefore  cannot  know  it;  that  is,  because  the 
Commons  know  what  law  is,  therefore  they 
have  judicial  power  over  law.  To  this  was,not 
any  thing  replied. 

Farther,  We  said  that  because  they  insisted 
upon  us  to  specify  Treason,  because  by  com- 
mitting upon  a  general  they  might  wrong  the 
'party  by  committing  him  without  cause,  and 
because  they  themselves  were  not  informed  in 
their  consciences  what  they  did  :  They  would 
do  well  to  consider  the  many  inconveniencies 
which  might  follow,  if  die  charge  of  Treason 
uas  not  general,  but  particular;  and  suppose 
it  was  special,  their  lordships  would  know  no 
more  by  it.  For  suppose  a  man  impeached 
for  counterfeiting  the  Great  Seal,  which  is  ex- 
press Treason,  and  he  may  be  impeached  for, 
fet  neither  their  lordships  nor  the  party  could 
have  any  advantages  by  that  specification,  be- 
cause there  might  be  as  many  questions  what 
is  counterfeiting  the  Great  Seal,  as  what  is 
Treason. 

For  instance:  One  Leak*,  a  clerk  in  Chan- 
cery, intending  to  forge  a  patent,  puts  together 
two  pieces  of  parchment,  and  had  fitted  them, 
and  pot  them  together  with  mouih-glew,  that 
they  appeared  as  one :  Then  a  grant  was  writ- 
ten opon  the  outmost,  and  a  seal  affixed,  so 
that  tbe  Great  Seal  is  put  to  a  true  thiog ;  then 
he  cats  off  the  edges  of  the  parchment,  so  as 
to  sever  them,  takes  off  the  written  one,  and 
lea?es  the  seal  6n  the  blank,  then  forgeth  tbe 
lp»nt  and  makts  use  of  it.  This  was  ques- 
t»ued  before  tbe  judge?,  whether  it  was  Trea- 
son or  not,  that  is,  whether  counterfeiting  the 
great  seal  or  not  ?  If  it  were,  it  was,  Treason, 
otherwise  not.  They  resolved,  it  was  not  coun- 
terfeiting tbe  great  seal,  and  so  not  Treason, 
but  Misprision.  And  if  ft  bud  been  •  Treason, 
they  Resolved,  that '  an  Indictment  bad  been 

•  Co.  1*.  Rep.  15.  Kelyng,  80.  See  this 
Case  cited  in  Biggs's  Case.  3  Peere  Williams, 
431, 
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enough  to  impeach  him.  Then  suppose  you 
1»ave  such  an  impeachment  before  you  for 
counterfeiting  the  great  seal,  you  have  special 
Treason,  and  imprison  him;  but  when  it  ir 
brought  to  question,  it  appears  not  to  be  Trea- 
son, therefore  he  is  wrong  imprisoned :  And  if 
your  lordships  will  examine  what  knowledge 
you  have  of  this  fact,  you  have  no  more  than  if 
it  had  been  a  general  Treason. 

Lords.  There  is  a  case  put  there,  as  we  are 
content  to  take  a  special  Treason,  but  expect 
not  the  proof  as  there  it  was. 

Commons.     If  it  were    a  case  put,  so  So 

C  lordships  reply,  for  it  was  put  ta  concesso, 
use  you  agreed  that  if  the  Treason  was 
special,  the  party  was  to  be  committed,  and 
this  case  was  to  shew  their  lordships,  they  were 
in  no  better  case  then,  than  if  the  Treason 
were  general. 

But  the  Lords  still  pressing  that  the  Impeach- 
ment itself  of  tbe  earl  of  Strafford  was  repealed 
in  the  act  about  him.  / 

Commons.  We  replied,  One  part  of  the  act 
ought  to  be  severed  from  the  other,  and  that 
which  is  without  exception  shall  stand,  though 
the  other  be  taken  away :  For,  suppose  a  man 
prosecutes  in  a  court  of  justice,  for  what  he  ap- 
prehends to  be  his  right,  and  yet  the  cause 
goes  against  him,  and  he  hath  no  effect  of  his  . 
Suit,  afterward  the  party  (being'an  evil-minded 
man,  and  thinking  to  reach  bis  ends)  forgeth  a 
deed,  or  suborns  witnesses,  and  then  begins  a 
suit  in  some  other  court,  and  by  those 'ways 
attains  his  ends.  Then  a  bill  comes  before 
this  parliament  to  reverse  the  judgment,  re- 
citing that  such  a  person  hath  been  a  suborner 
of  witnesses,  &c.  so,  and  so,  and  therefore  tl)e* 
judgment  is  made  void ;  certainly  though  this 
person  is  named  to  be  an  evil-minded  person, 
yet  this  lays  no  blemish  on  his  first  proceedings. 
So  that  it  appears'by  tbe  act,  that  the  proceed- 
ings against  the  earl  of  Strafford  were  legal  at 
first ;  if  those  afterwards,  when  the  times  be- 
came tumultuous,  were  not,  it  is  not  to  be  ap- 
plied to  what  was  well  done  and  legal :  Thea 
we  told  them  that  w  e  had  pressed  them  with 
four  precedents,  and  to  three  of  them  nothing 
was  replied. 

Lords'.  They  answered,  tbe  reason  why  lord 
Finch  was  committed,  was  because  of  bis 
flight. 

Commons.  He  was  fled  before  the  impeach- 
ment; but  it  was  ordered,  That  he  should  be 
committed  when  found. 

Then  we  told  them,  That  we  must  report  to 
them,  that  be  the  treason  what  it  would,  we 
could  not  go  to  the  Lords  to  have  it  punished 
without  the  disadvantage,  which  the  publishing 
tbe  treason  before-hand  would  expose  us  to 
'  by  making  of  witnesses,  escaping  of  parties,  and 
I  the  like,  then  bade  them  consider,  whether  if 
we  should  lay  before  them  a  treason  in  every 
thing  circumstanced  as  Gun-Powder-Treasont 
they  would  not  imprison  the  party  till  the 
whole  matter  was  opened. 

Lords.  They  answered  to  hear  .that  case 
put,  for  in  matter  of  state,  other  courses  are  fo 
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bi  taken,  and  they  could  tec  no  iaconieniency 
in  publishing  that  to  the  Lords,  which  oust 
he  published  before  400  in  the  Home  of  Com- 


The  Commons  may  proceed  with 
what  secrecy  or  openness  they  nlease,  and  the 
Lords  are  net  to  take  notice  of  their  proceed- 
ings, whether  open  or  secret.— Farther,  That 
by  a  matter  of  stale  must  be  understood,  when 
%  parliament  is  not  sitting,  and  we  know  not 
whither  to  resort ;  But  when  a  parliament  is 
particularly  called  to  prevent  the  mischiefs 
threatening,  the  kingdom,  if  that  be  net  capable 
of  remedying,  no 'other  council  could,  or  we 
are  not  bound  to  resort  to  that,  we  are  excluded 
from  that  to  which  we  ought  to  resort. 

Lord*.  That  the  Lords  bade  us  take  heed 
of  the  liberty  of  the  subjects,  to  which  they 
are  uow  fain  to  have  regard,  bidding  us  con- 
sider the  bishop  of  Canterbury's  long  imprison- 
ment, without  knowing  the  cause,  and  they 
must  satisfy  their  consciences,  lest  they  should 
commit  tor  treason,  and  it  not  proved  so. 

Ccawaom.  It  appears  not  that  the  bishop  of 
Canterbury  should  nave  lain  less  time,  had  the 
impeacbmeaj  been  special;  and  for  the  liberty 
of  the  subject,  we  know  not  bow  a  subject 
should  have  more  liberty  by  special  matter^  than 
general ;  Special  being  but  adding  a  formal 
title,  and  the  subject  goes  to  prison,  as  well 
for  the  one  as  the  other. 

far  their  consciences.  Suppose  a  person 
accused  generally,  they  are  then  to  know  whe- 
ther it  be  treason,  and  it  not  it  as  much  that 
they  commit  an  innocent  person  ?  So  as  if  the 


RaroftT  at  the  Fast  Cowrgjisitcs  about  cm- 
mUtmg  the  Earl  of  Ci*ia*pon  o«  ja 
general  Charge. 

Nov.  99.  The  Lord  Chtjaberlain  and  the 
other  Lards  appointed  to  manage  the  Free 
Conference  win  the  Commons  yesterday,  re- 
ported die  substance  and  effect  of  the  said 
Tree  Conference,  as  followeth : 

44  This  Conference  was  managed,  on  the 
House  of  Commons  part,  by  sir  Robert  Howard, 
Mr.  Vaughao,  Mr.  Swinfin,  and  Mr.  Waller. 
The  iatroduction  was  made  by  my  Lord  Cham- 
berlain; who  told  the  Commons,  That  this 
Free  Conference  was  desired]  by  them;  and 
though  that  house  had  lately  declined  giving 
the  Lords  a  Conference  when  desired,  yet  the 
House  of  Peers  upon  this  occasion  had  dis- 
pensed with  some  forms,  to  keep  a  good  cor- 
respondency with  the  {loose  of  Commons,  and 
sicre  willing  to  confer  freely  with  them  and 
ready  to  hear  what  they  had  to  say. 

*  Sir  £.  Howard  was  the  first  that  opened 
the  business.  He.  said,  this  Conference  was 
not  upon  particular  account  of  any  person,  but 
in  relation  to  public  justice. 

"  The  Lords  closed  in  the  same,  and  were 

,  very  glad  it  was  so  understood;  Jor  they  had 

an  particular  regard  to  the  earl  of  Clarendon 

m  wjmt  (hey  had  resolved,  but  to  the 
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of  the  kingdom ;  in  the  admmistration  whereof 
in  this  particular,  nothing  was  ordered  m>  the 
case  of  the  Peer  now  impeached  which  they 
should  not  have  insisted  upon  in  list  case  of  amy 
commoner. 

"  Then  Sir  R.  Howard  and  the  rest  of  the 
Commons  proceeded ;  and  made  the  subject- 
matter  of  this  Free  Conference  to  he  eonae  of 
the  Reasons  foro*erly  given  by  the  Commons, 
which  they  enforced  what  they  could;  and  torn 
proceedings  of  the  earl  of  Strafford's  Case,  the 
abp.  of  Canterbury,  lord  keeper  Finch,  mnd 
sir  G.  Ratcuff's.  But  the  precedent  chiefly 
pressed,  was  the  earl  of  Stra&wrd's;  on  which 
by  large  discourse  (which  intimated  their  in* 
sisting  mainly  on  that)  they  urged  that  piece* 
dents  did  shew  best  the  course  pf  parlia- 
ments, which  was  the  law  of  parliaments; 
and  that  the  precedents  they  had  vouched, 
especially  that  ofjthe  eeri  of  Stratford's,  were 
clear  in  the  point:  that  the  end  of  the  net  of  re- 
peal was  to  repeal  the  act  of  attainder,  and  the 
proceedings  relating  thereunto ;  that  the  manner  a 
of  impeachment  and  commitment,  and  other  * 
proceedings  thereupon,  were  still  in  force  ;  end 
that  the  latest  and  newest  precedents  were  the 
best.  They  descanted  long  upon  the  words  of 
the  act  of  repeal,  to  evince  what  they  had 
said;  and  distinguished  the  first  year  of  the 
*Long  Parliament  for  gravity  and  wisdom,  from 
the  rest,  which  was  disorderly  and  unquiet; 
and  said,  That  their  precedents  were  sonde  in 
the  first  year ;  and  that  proceedings  in  times  of 
peace,  when  the  courts  of  Westminster  were 
open,  were  always  allowed  for  good;  and  oon- 
cluded  that  the  Lords  ought  to  commit  upon. 
every  general  impeachment  of  the  Commons 
for  treason :  and  this  grew  to  be  the  question) 
stated  at  this  Conference:  which  the  Cesnsnons 
affirmed,  and  the  Lords  denied.  Some  things 
were  also  said  by  the  Commons,  of  the  credst 
that  was  to  be  given  to  all  the  Constoone  of 
£nglan49  which  they  represented  g  end  that 
they  could  not  he  supposed  to  intend  any  thins; 
herein  but  public  justice  and  safety,  Atd. 

"  The  Lords  aiiswered,  and  argued  frees  the 
very  same  act  for  reversing  the  earl  of  Stratford's 
attainder,  as  folio  wethi  That  this  precedent 
was  not  allowable,  being  in  an  ill  tin**,  end 
branded  by  an  act  of  repeal,  by  which  at  was 
clear,  this  verv  parliament  mtended  it  ejbooJd 
never  be  made  use  of;  for  besides  that  the 
act  of  attainder  recites  the  verv  impeachment 
particularly,  and  other  proceedings  timrenyon, 
and  stands  absolutely  and  totally  repealed, 
which  is  enough  to  condemn  the  whole,  yet  they 
were  so  careful  that  tliis  precedent  which  led 
on  the  other  three  should  never  rise  in  judg- 
ment again,  that  thev  further  enacted  in  ex- 
press words,  That  all  records  and  proceedings 
of  parliament  relating  to  the  said  attainder  he 
wholly  concealed  and  taken  off  the  Me,  or 
otherwise  defaced  and  obliterated,  to  the  in- 
tent the  same  may  not  he  visible  in  after  naei, 
or  brought  into  example  to  the  prejudice  of  any 
person  whatsoever;  in  wbiob  sjepeteJl  words, 
every  circumstance  and  Parnate  of  that  prase* 
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warrantable,  if  ever  there  should  bo  a  Hon*  of 
Commons  JH  disposed  or  engaged  in  taction,  at 
such  have  rjeen,tty  might  by  protean*  thereof 
make  dangeroat  inroads  upon  tho  justice  aad 
ancient  government  of  the  kingdom,  terrify  aad 
dsseotapose  tbo  highest  judicature,  and  invade 
thatfreecWwhidinugMtobein  parliament, 
and  indeed  bring  the  House  of  Lords  to  at  avail 
a  number  at  they  please  to  leave  unaccused. 
Judges  in  inferior  courts  amy  nail  for  treatoa 
specified ;  d  mayere,  mav  tho  Hoove  of  Lordt 
refuse  to  commit  till  snacincation,  or  bail  after. 
There  are  no  real  mtscbieft  or  inconveniences 
the  other  war,  bat  many  appear  bj  committing 
before  the  Judges  be  satisfied  in  the  crimes. 
The  practice  of  all  judges  and  justices,  in  fa- 
toot  of  hberty,  and  to  prevent  opsnvjsriott,  it 
to  examine  upon  oath  the  particular  cranes 
before  commitment,  that  the  ground  may  appear 
to  them  for  commitment,  or  else  they  are  of 
datytobaUwoei«theorenQeisaada^W,taoogh 
the  accusation  may  be  laid  to  be  treason?- 
much  more  should  the  netiiaaieat  be  careful 
herein,  who  gives  examples  nnd  precedents  of 
justice  to  all  other  courts.  If  the  king  and 
bis  counsel  are  not  to  imprison  without  special 
crime,  as  the  Commous  now  argue,  and  did  so 
before  in  the  conference  for  the  Petitieo  of 


be  included,  none  being  ex- 
cepted, as  that  this  left  the.  coarse  of  par- 
liament for  accusation*  nnd  trials  for  treasons 
u  it  wis  before.  And  there  were  no  other 
proceedings  previous  to  the  said  Attainder, 
but  the  said  ianptaefnueut  npoo  trial!  and  pro- 
ceedings thereupon. 

"  The  Lordt  said,  Thejr  could  not  allow  all 
for  guod  that  was  doae  in  parliament  whilst 
the  courts  of  Westminster  sat  ;  nor  would  the 
frontons,  if  they  reviewed  the  transactions  of 
the  Long  Parliament.  They  absolutely  denied 
the  aewest  precedent  tn  be  the  best.  Antiquity 
was  always  venerable;  laws,  and  old  prece- 
aeats,  with  a  constant  course  of  them,  were 
most*  be  esteemed.  They  had  both  for  them 
in  tto  controversy. 

"The  Lordt  gave  these  further  Reasons  ia 
Answer  to^tbeCommoas,  and  to  shew  why  they 
eajpt  net  upon  every  general  accusation  of 
treason  by  the  Commous  to  commit  to  custody 
the  person  or  persons  accused:  That  there 
ceald  be  no  precedent  of  commitment  pre- 
faced upon  a  general  accusation  of  treason  be- 
fore the  ami  of  Strafford's  case;  which  must 
tsceanrily  have  been,  to  make  it  the  course  of 
saritamoat.  The  last  drops  of  a  river  make 
sot  a  iirnnm  or  course,  but  the  constant  cur- 
rent Sa  a  new  precedent,  bat  of  yesterday 
*  it  ware,  aad  within  the  sad  ffienwry  of  us 
tit,  coeld  not  be  called  the  course  t>f  parliament. 
It  seems  contrary  to  natural  justice  and  reason 
that  a  person  accused  should  bo  punished  be- 
fore he  knows  his  crime;  and  though  the  itn- 
pnoeaieat  may  be  said  to  be  for  custody,  yet 
there  is  no  pereoti  that  knows  not  his  fault, 
hat  takes  it  for  a  punishment;  and  it  h)  really 
•o,  if  ha  come  after  to  be  acquitted.  It  is  not 
notable  to  the  dignity  or  trust  of  judges  in  in- 
ferior courts,  much  less  in  parliament,  the  high- 
est eoeet,  that  they  should  be  kept  ignorant  of 
the  crime*,  whilst  they  are  pressed  t*>  commit 
Is  prison  upon  n  general  mention  of  them,  or 
that  the  prosecutors  should  conceal  what  tbev 
kaaw  from  tho  judges,  or  have  ground  to  ask 
*het  they  will,  and  not  let  the  judges  have 
9*tad  tn  prceed  upon.  If  the  Lords  ought  to 
commit  upon  the  Commons  impeachment,  they 
Ken  rather  tn  beexecutorsof  processor  orders, 
Atn  judges  ;  which  ever  impties  a  power  to 
fender,  and  do  a»  they  shall  be  satisfied  in 
jadpnent.  The  precedents  are  contrary;  as 
U  &  l  M.  7>  abp.  of  Arundel's  ease,  f  1  R.  9. 
fhe  Lard  Startle Vi  rc*e,38H.6.;  andW.de 
j*  Pole  date  of  Suffolk's  case ;  as  the  Commons 
themselves,  in  the  argument  at  the  freecoirter- 
"ceupon  the  Petition  of  Right,  by  sir  Edw. 
y*t,  acknowledged,  and  urged  strongly,  as 
*"f  ia  the  very  point ;  This  was  99  IT.  G.  No. 
W»4c.  Soeh  a  course  of  proceeding  would 
tot  laavek  in  the  power  of  the  House  of  Peers 
jPj^tierve  hltm  Charta  and  the  Petition  of 
**K  (which  favour  liberty)  from  invasion ; 
tod  herein  the  Lords  insist  not  only  forlhetn* 
ttkeijbutforall  the  Commons.  Though  this 
*  t  House  of  Commons  excellently  onmptsed ; 


J*  the 


outbyi 
force  a  commitment  f  And  how  da 
it  to  the  Subject  I  The  Petition  of  Right  bar 
concluded*,  That  no  man  ought  to  be  a 
or  detained  without  being  charged  i 
thing  to  which  they  might  make  answer  act 
inytolaw;  how  will  it  sUnd  with  that  to  t 
nut  upon  generals,  to  which  no  man  can  r 
answer  or  defend  himself? 

"  There  were  no  new  Roasoiit  ofntnd  by  the 
Commons;  and  therefore  the  Leeds  told  them. 
That  having  considered  of  those  they  haw 
given,  and  over-ruled  them,  after  a  role  twJca 
given  by  the-  highest  court,  it  is  not  to  ha  dis- 
puted bur  the  parties  must  submit ;  or  as  they 
resolved  last  session,  these  could  be  no  pro- 
ceedings or  dispatch  in  causes. 

"  At  this  Conference,  Mr.  Vaugben  said. 
The  Commons  do  think  the  judicature  to  well 
aad  safely  foamed  in  fh#  Lords,  that  the  Com* 
mons  do  not  with  any  pari  of  it 

"  The  Commons  would  not  agree,  that  the- 
ease  of  William  de  la  Pole  was  noon  the  Ins* 
peachftjent  of  the  Comment ;  aad  said,  That 
the  cave- of  archbishop  Arundel  was  repealed 
1H.  4.  But  Hie  fat  dtt  fords  t^ricwd 
by  the  record  which  was  present;  am" 
repeal  of  Arundel's  cane  dw  not  naatsr 
strengthen  it  it  n  ntvjcedtM  m  that  oust, 
m  the  rvjpeoj  it  was  in  tbv  leant  nttpasneawd  in 
the  point  tho  Lordt  vouched  it  fee*  And  tbo 
chief  ground  of  not  repealing  ibe  acts  of  that 
parliament  Wat)  for  the  herd  wtntwH  it  tin,  wed 
to  the  House  of  York,  for  twamtsnnnce  of 
whose  title  the  said  artbbishop  was  a  chief  in. 
strnment. 

«  Some  members  of  tho  1 


if  but 
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some  advice  given  them,  which  makes  them 
proceed  as  they  never  did  yet ;  for  scarce  any 
thing  happens  betwixt  us,  but  they  incroach 
upon  us.  The  Militia  is  now  as  burdensome  to 
the  fifty  pound  man  in  the  country,  almost  as 
all  other  taxes,  and  the  Lords  have  gotten  this 
advantage  of  us,  that  they  touch  not  the  burden 
of  it  with  their  finger:  so  in  time  of  the  plague, 
the  Commons  must  be  shut  up,  but  not  they, 
insomuch  that  a  good  act  provided  to  that  uur* 
pose  passed  not ;  we  impeached  the  loid  Alor- 
daunt,  and  could  not  bring  him  to  the  bar 
(though  formerly  I  have  known  an  earl  and  a 
lord  brought  thither).  You  desired  a  tree  Con- 
ference about  it,  but  could  not  obtain  ore  to 
this  day.  Rome  was  at  first  modest,  and  only 
meddled  with  spirituals,  but  aiterwar<ts  con- 
cerned themselves  so  much  with  other  matters, 
that  every  thing  almost  was  made  to  be  in 
Ordine  ad  Sfirituului,  and  many  kingdoms 
thereupon  break  from  them.  The  Lords  now 
insist  upon  one  thing,  because  they  say  it  is  in 
order  to  their  judicature,  perhaps  hereafter 
they  will  tell  us  we  must  come  to  tliem  on  our 
knees,  because  it  is  in  order  to  their  judgment. 
Consider  therefore  whether  there  be  any  hope 
of  giving  them  satisfaction  ;  (hen,  whether  you 
will  adhere,  and  what  you  will  do  afterwards ; 
for  the  present  my  motion  is  to  adhere. 

Mr.  Vaughon.  It  is   truly  said,  the  business 
before  you  seem?  to  be  as  great  as  hath  been  in 
parliament ;  many  of  the  consequences  being 
invisible,  therefore  before  you  resolve  what  to 
do,  take  the  whole  matter  before  you.    The 
difference  between  the  Lords  and  us,  is  upon  a 
general   impeachment  of  treason  ;  the.  Lords, 
after  a  Free  Conference,  say,   they  will  not 
commit  unless  special  treason  be  mentioned  or 
assigned;  those  whom  you  employ  to  manage 
the  Conference  were  very  unwilling   to  diner 
with  them,  but  it  seems  it  bath  produced  no* 
thing,  and  I  have  nothing  to  make  me  believe', 
but  that  the  reason  is,  that  the  Lords  were  re- 
solved (say  what  we  would)  not  to  be  satisfied; 
for  I  know  nothing  which  they  offered,   but  it 
was  fully  answered,  nor  any  thing  left  undone 
to  satisfy  them  if  they  would  have  been  satis- 
fied ;  what  I  have  to  say  now  is  to  clear  some- 
thing which' the  Lords  may  make  such  sound 
of.— When  we  urged  precedents,  and  made 
them  our  principal  reason,  we  told  them,  the 
Way  to  decide  what  was  in  difference  betwixt 
the  Houses,  is,  the  usage  of  parliaments  ;  but 
to  our  precedents  we  received  no  full  answer. 
— Then  the  Lords  used  this  reason,  namely, 
that  they  cared  not  for  precedents,  because  it 
was  against  the  express  law  of  the  land.     I  an- 
swered them,  we  would  join  with  them,  if  they 
could  shew  law  against  it,  and  expected  what 
they  would  answer,  but  heard  nothing  :  much 
discourse  there  was,  without  application,  of  the 
Great  Charter  and  of  a  statute  of  98  Ed.  3, 
but  not  applied  ;  so  that  I  thought  law  in  a 
Lord's  mouth,  was  like  a  sword  in  a  lady's 
band,  the  sword  might  be  there,  but  when  it 
comes  to  cut,  it  would  be  auk  ward  and  useless, 
—But  I  hear  since,  that  their  meaning  was  this. 


'  urged  their  former  third  Reason  before,  That, 
if,,  before  securing  the  person,  the  special  matter 
of  treason  shpuld  be  alledged,  it  would  be  a 
ready  course  that  ail  complices  in  the  treason 
might  make  their  escape,  or  quicken  the  exe- 
cution of  the  treason  intended,  to  secure  them- 
selves the  better  thereby.  To  which  the  Lords 
made  Answer,  "  That  it  would  be  very  hard  with 
the  subject,  if  tbey  should  be  committed  when 
neither  the  judge  nor  the  accuser  did  know  the 
crime ;  and  if,  in  this  case,  the  ijouse  of  Com- 
mons, who  were  the  accuser,  did  know  it,  the? 
might  safely  impart  it  to  the  Lords,  for  though 
in  500  counsellors,  there  may  be  allowed  to  be 
wisdom,  yet  there  is  not  to  be  expected  se- 
cresy.r 

The  Lords  took  this  Report  into  consi- 
deration ;  and  after  a  long  debate,  the  ques-  - 
tion  being  put,  "  Whether,  upon  the  Report  of 
the  last  Free  Conference  given  the  House  of 
Commons,  and  upon  the  whole  matter,  their 
lordships  are  satisfied  to  commit  the  earl  of 
Clarendon,  and  sequester  him  from  parliament, 
before  particular  treason  specified  or  assigned  ?" 
It  was  resqlved  in  the  negative. 

December  2. 

The  Lords  confirmed  their  proceedings,  and 
tent  down  a  Message  to  the  Commons  to  this 
effect :  "  That  upon  the  Report  made  to  them 
-of  the  last  Free  Conference,  they  are  not  sa- 
tisfied to  commit  or  sequester  from  parliament 
the  earl  of  Clarendon,  without  the  particular 
.treasou  be  mentioned  or  assigned."  This  threw 
.the  Commons  into  a  great  ferment,  and  occa- 
sioned several  warm  speeches. 

-  Lord  Torrington*   (General    Monk's  son) 
moved  not  to  part  with  any  privileges  of  the 
Commons  of  England,  but  adhere  to  the  ge- 
neral impeachment. 
.    Sir  Rob.  Howard.  The  matter  before  us,  is 

•  of  asfreat  concernment  as  ever  came  before 
tis ;  if  there  should  be  malice  supposed  in  a 
uation  against  itself,  it  might  be  exercised  by* 
fiving  a  particular  charge,  as  well  as  a  general ; 
many  of  the, Lords  are  convinced  by  the  rea- 
sons we  gave  and  concur,  thinking  our  prece- 
dents good,  and  have  entered  their  protestation 
iu  the  Lords  House,  asserting  the  rights  of  the 
Commons  of  England  to  impeach  generally  : 
so  that  (excepting  the  Spiritual  Lords)  I  think 
I  may  say  the  major  part  of  the  Lords  are  for 
us;  and  should  we  give  up  this,  we  may  be 
wrested  out  of  all  right,  and  the  Commons  have 
no  way  to  proceed  to  an  impeachment,  but 
some  men  to  be  to  great,  as  not  to  be  fairly 
reached.    Therefore  adhere.. 

-  Mr.  Walter.  The  Lords  are  a  noble  estate, 
but  whatever  the  matter  is,  tbey  have  of  late 


♦  Macpherson,  in  a  note  to  his  fife  of  James 
the  Second,  written  by  himself,  p.  37,  asserts, 
that  the  Impeachment  was  moved  in  the  House 
of  Commons  by  the  Duke  of  Albemarle's  son, 
a  youth  o(  fifteen  yean  of  age,  and 'calls  this  an 
artifice  of  the  party  to  engage  the  Duke  tbo- 
fovfhly  oil  thew  aide. 
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(which  most  be  cleared  by  mentioning  soma 
laws)  chat  by  Magna  Cbaita  it  is  provided, 
u  Tint  no  man  shall  be  taken  or  imprisoned, 
or  condemned,  but  by  the  law ;"  and  thence 
they  infer,  That  no  man  may  be  impri- 
soned, bat  it  must  be  by  his  peers,  or  by 
the  law  of  the  land'— Again,  &  .Ed.  3.  No 
woman  shall  be  attached  upon  accusation,  or 
be  adjudged  of  life  w  limb,  but  according  to 
die  law. — 25  Ed.  3.  No  man  shall  be  taken  by 
a  Petition  to  the  king  or  his  council,  unless' by 
indictment,  of  lawful  people,  or  by  process  of 
wrk/at  common- law,  and  (say  they)  this  case 
is  to  none  of  these.— 38  Ed.  3.  No  man  aluill 
be  imprisoned  without  due  process  according  to 
the  old  law  of  the  land  :  but  this  case  being 
neither  by  presentment  nor  indictment,  tbe 
lords  would  not  stand  upon  our  precedents, 
but  relied  on  this,  as  if  it  were  enough  in  bar 
*f  all  our  precedents. 

Therefore  to  open  this,  and  tbe  danger  of  the 
consequence,  there  are  in  the  land  many  dif- 
ferent laws,  and  proceedings  in  these  laws,  and 
imprisonment  upon  them  ;  and  yet  not  one  of 
them  by  presentment,  indictment,  or  trial  by 
peas,  though  tbe  Lords  thought  this  was  the 
law,  and  there  was  no  other.'  1.  It  is  known 
that  tbe  crown-law,  or  prerogative,  is  distinct 
law  from  that  between  party  and  party.  2. 
There  is  the  law  and  custom  of  parliament, 
called  a  law,  <  ah  omnibus  quereoda,  a  multis 
4  ignorata,  et  a  paucis  cognita.'  3.  Then  tbe 
Caaoo-law,  (and  it  is  much  the  Bishops  forgot 
that)  and  there  ia  nothing  in  that  law,  more 
than  standing  in  a  white  sheet,  which  pro- 
ceeds not  by  indictment  o»  presentment,  yet 
there  is  imprisonment  even  in  that  law.  4. 
There  is  the  Law  of  Admiralty,  and  the  Arti- 
cles of  Oleum,  where  there  is  proceedings  of 
another  nature,  and  by  imprisonment.  5.  The 
law  of  Merchants,  or  of  tbe  Staple.  0.  The 
law  of  Arms,  where  is  imprisonment  and 
death,  aod  yet  different  proceedings  from  the 
common-law  in  the  Great  Charter :  now  no 
nan  thinks  that  all  those  courses  of  proceedings ; 
are  taken  away  by  the  common-law,  and  it  is 
pos»  ignorance  to  think  it.  7.  The  Law  of  the 
Forest,  which  is  most  different :  so  that  to  urge 
Magna  Chart*  to  this  purpose,  as  if  all  pro- 
ceedings io  those  cases  most  be  according  to 
the  common-law,  is  absurd. 

Then  there  are  divers  Writs  in  the  Register. 
Oae,  When  a  man  hath  received  the  king's 
nwoey  to  .serve  him,  and  went  not,  then  there 
»  a  writ  to  arrest  him  upon  a  certificate  from 
the  captain  under  whom  he  was  to.  serve.  Then 
the  ordinary  Writ,  which  belongs  to  the.  law 
ecclesiastic,  de  Excommunicato  Capiendo.  Ano- 
ther, de  Aposiata  Capiendo,  to  recover  a  regu- 
lar run  away  from  his  convent.  Another, 
c*U*d  nt  extol  Regno,  to  imprison  a  man,  who 
*dl  not  give  security  not  to  go  put  of  the  king- 
doia,  sad  this  is  not  traversable  any  where, 
because  it  suggests  that  he  will  machinate 
Kxnewhat  hortral  to  the  kingdom,  and  upon 
that  suggestion  lie  is  imprisoned.  Another, 
when  a  man  hath  a  Leprosy.  Another,  to  burn 
vou.  vi. 


Heretics,  which  concerned  the  bishops  also,  if 
they  had  pleased  to  think  of  it.  These  Pre* 
ceedings  are  no  way  agreeable  to  those  men* 
tioned  in  the  common -law. 
,  Then  consider  how  this  Resolution  of  the 
Lords  strikes  at  the  law  of  parliaments.  1.  It 
is  certain  that  all  imprisonment  by  parliament 
is  not  by  presentment,  indictment,  &c  So  that 
by  this  means  that  power  is  taken  away?  8» 
Contempt  against  parliamentary  authority,  who- 
soever he  is  to  appear  before  them,  and  dis- 
obeys them,  they  may  imprison  him  in  the 
Tower,  and  yet  it  is  not  against  Magna 
Ciiarta. 

Whither  therefore  tends  this?  The  con- 
clusion must  be,  that  no  Impeachment  by  the 
Commons  must  go  on,  unless  it  be  by  present- 
ment, and  so  there  is  an  end  of  all  that,  for  which 
the  parliament  is  principally  called ;  unless  we 
are  part  of  those  500  contemptible  ones,  who> 
are  only  fit  to  give  money ;  That  may  be  reserved 
for  us,  but  nothing  else ;  though  SS  Ed.  3,  saith, 
*  For  Redress  of  Grievances  in  the  kingdom  a 
'parliament  shall  be  called  every  year.'  I 
would  know  which  way  we  should  redress 
abuses,  if  we  are  so  far  from  remedying  in  par- 
liament, that  we  must  be  shut  out  to  the  com- 
mon course  in  other  courts  ? 

Obj.  The  Lords  may  say,  if  you  find  the 
statutes  broken,  and  short,  yon  shall  have  new. 

Anew.  And  when  these  new  ones  are 
broken,  then  we  shall  have  a  remedy  ;  so  rise 
up  remedy,  and  go  to  the  remedy,  ad  ii\finitum9 
for  there  is  no  more  reason  to  thiuk  that  a  se- 
cond law  shall  be  maintained  more  than  tbe 
first^  and  what  way  a  mischief  shall  be  re- 
dressed, other  than  by  parliament,  I  know 
not.  • 

So  that  by  this  Resolution  of  the  Lords,  and 
denying  to  commit  upon  this  ground  (for  they 
shewed  no  other)  every  thing  for  which  a  par- 
liament is  useful  is  denied  us. 

After  all  this  come  to  the  very  case.  If  a 
Treason  be  committed,  and  tbe  fame  is  that 
A.  B.  is  Guilty  of  it,  it  is  lawful  to  apprehend 
him  for  it.  If  a  Hue  and  Cry  pursue  a  man, 
though  be  be  not  of  evil  fame,  yet  he  may 
lawfully  be  imprisoned.  If  it  proves  false,  he 
hath  his  remedy  ;  but  that  obstructs  not  the 
law  to  bring  him  to  trial.  Any  watchman  may 
arrest  a  night  walker,  and  hath  a  warrant  in  law 
for  it,  and  this  is  as  good  process  in  law,  as  any. 
Originaf  writ. 

And  after  all  this,  consider  with  what  kind  oC 
colour,  when  there  are  weighty  reasons  why 
we  should  not  mention  special  Treason,  and 
that  mentioning  it  generally,  answers  the  Pe* 
tition  of  Right,  the  whole  Commons  of  Eng- 
land (who  are  in  no  degree  represented  by  the 
Lords,  they  only  represent  their  own  persons) 
should  be  denied"  the  securing  a  person  im- 
peached unless  a  particular  charge  be  given, 
now  prejudicial  soeverto  the  kingdom. 

Another  thing,  there  is  no  right  which  a  mail 
hath  in  this  land,  or  any  part  of  the  world, 
but  his  right  is  such,  that'if  it  be  kept  from  him, 
he  hath  a  means  to  come  to  it>  otherweys  it  * 

2B 
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*  Damnum  sine  injuria  ;*  for  ft  here  the  law 
gives  no  remedy,  there  is  but  a  supposition  of 
right :  fiy  the  same  measure  it  will  follow,  that 
there  is  no  civil  wrong  can  be  done  to  any  man, 
But  the  law  provides  a  remedy,  if  that  wrong 
be  done  ;  and  if  by  the  law  there  is  no  remedy, 
it  is  no  wrong  :  consider  then  this  case. 
;  There  are  in  this  kingdom,  in  the  civil  state 
of  it,  three  estates  which  the  king  hath  then  in 
making  laws;  There  are  three  estates,  whereof 
the  king  is  principal ;  sometimes  they  are  men- 
tioned as  the  king's  three  estates,  and  he  none 
of  them  :  The  estates  in  general  are  the  Com- 
mons of  the  kingdom,  (who  are  perfectly  re- 
presented in  this  House)  the  Lords  another, 
and  the  King  another  ;  and  these  are  such,  that 
there  is  no  petitory  action,  nor  the  laws  di- 
rected to  any  one  of  them,  but  the  laws  you 
make,  are  to  distribute  justice  in  other  courts, 
For  instance,  If  all  the  Commons  of  England, 
who  are  one  of  the  estates,  should  accuse  one 
of  themselves,  the  party  can  have  no  wrong, 
because  the  parliament  can  have  no  action 
brought  against  them,  nor  can  they  be  sup- 
posed to  do  any  thing  for  malice.  It  is  the 
tame  between  the  body  of  the  Lords  and  Com- 
mons ;  and  there  is  no  law  either  to  vindicate 
the  one  or  the  other ;  but  they  stand  as  if  there 
were  no  communicable  law  betwixt  them  :  but 
the  measure  between  them  is  that  which  is 
good  for  the  whole ;  for  they  are  the  makers  of 
laws  for  others,  but  no  Inws'can  be  fancied  to 
reach  the  whole  of  the  Commons,  or  of  the 
Lords. — So  that  it  is  easily  to  be  seen,  how  it 
hath  been  put  upon  us  ;  so  that  now  we  are  in 
auch  a  Case,we  know  not  to  what  ends  we  shall 
proceed  upon  this  or  any  other  Impeachent ; 
for  by  this  judicial  power,  you  shall  be  excluded 
from  any  proceedings  by  laws  of  parliaments, 
and  so  you  take  away  the  -  whole  right  of  the 
.  kingdom. 

Quest.  But  now  what  shall  you  do  f 
Anno.  I  see  many  inconveniencies  which 
may  happen  both  ways,  but"!  see  %o  many  this 
way,  that  if  any  man  gave  such  counsel  as  is 
charged  upon  the  earl  of  Clarendon,  it  is  not 
to  dangerous  as  the  Case  before  you  ;  for  the 
inconveniencies  attending  that  counsel  would 
quickly  shew  itself  by  the  misery  fol- 
lowing ;  but  this  is  a  small  thing  begun  with, 
which,  like  a  canker,  may  eat  till  it  be  incura- 
ble, and  that  is  as  absolutely  justifiable  as  this. 
And  now  I  have'  said  this,  I  am  perplexed 
what  to  say  more,  for  all  can  bear  me  witness, 
what  respect  I  have  endeavoured  to  preserve  to 
i  the  House  of  Peers,  but  I  am  so  sensible  of 
this,  that  though  I  cannot  forget  my  respect  to 
them,  yet  I  mast  lament  the  condition  into 
which  they  have  brought  themselves  first,  and 
us  next,  for  they  cannot  think  to  avoid  it.  The 
House  of  Peers  is  but  a  new  style,  called  so* 
as  Jurors  are  called  Peers,  from  the  word  Par; 
for  every  commoner  hath  his  Peers  as  lords  have ; 
and  the  whole  style  formerly  was  Archbishops, 
Bishops,  Dukes,  &c.  But  Pares  Rcgni  is  a 
new  style.  It  is  called  the  Upper  House,  and 
H  to  be  looked  upon  with    reverence.    The 


Lords  have  a  jurisdiction;  but  m  this  Case,  I 
must  be  plain,  their  gran  ted  jurisdiction  ariseth 
from  the  House  of  Commons,  if  you  impeach 
not  there,  your  judicial  power  will  be  very 
little.  If  a  lord  be  to  be  tried  for  treason,  the 
Lords  are  but  his  Jurors ;  and  though  they  try 
him  upon  Jicnour,  not  upon  oath,  yet  they  are 
no  more  his  triers,  than  as  out  of  parliament^ 
The  judge  of  Treason  in  the  Lords  House,  is 
constituted  by  the  king,  as  a  Lord  High  Stew- 
ard, and  is  no  other  judge,  therefore  I  know 
not  the  judicature  they  speak  so  much  of.— 
There  is  another  for  Writs  of  Error,  which  are 
there  determined,  but  the  jurisdiction  of  that 
is  very  little,  for  the  inconveniency  of  the  Lords 
determining  what  could  not  be  determined  in 
other  courts,  is  so  found  out  95  Eliz.  They 
are  to  be  brought  first  into  the  Exchequer 
Chamber. — There  is  another  way  when  persons 
curry  Complaints  to  the  Lords,' which  is  a  ques- 
tion, for  commoners  ought  not  to  carry  com- 
plaints there  except  in  some  cases  from  Chan- 
cery ;  therefore  this  matter  of  jurisdiction, 
which  they  talk  of,  is  not  suoh  a  wonderful 
thing  as  they  would  make  it. — Therefore  what- 
ever we  shall  do  after  it,  your  rights  be  so  moch 
concerned,  that  you  know  not  where  the  stay 
will  be,  it  is  necessary  that  you  make  a  Com- 
mittee to  draw  up  a  Protestation  to  be  made 
by  this  House  concerning  this  matter.  The  in- 
vasion of  your  right  in  it,  and  the  danger  to  the 
kingdom  by  it. 

Mr.  Coleman.  The  Lords  say,  That  commit- 
ting upon  a  general  impeachment  is  against  law, 
and  I  think  it  will  appear  so ;  I  deny  not,  but 
a  Mittimus  without  special  cause  .is  legal,  and 
grounded  upon  the  Petition  of  Right,  the  rea- 
son of  which  is  to  secure  men  against  commit- 
ment by  a  special  Warrant,  and  a  Judge  ought 
not  to  discharge  where  treason  is  aHedged,  but 
in  this  case  it  is  different ;  The  Judges  cannot 
discharge  a  man  committed  after  examination, 
but  the  Lords  ought  not  to  commit  a  man,  ex- 
cept there  be  particular  treason. — If  I  come  be-N 
fore  a  Justice  of  Peace,  and  say,  I  aceuse  this 
man  of  treason,  will  any  wise  man  commit  him  ? 
he  makes  his  Warrant  indeed,  but  he  that  ae> 
cuseth  roust  go  farther  and  make  it  more  parti- 
cular, and  the  special  matter  must  appear  be- 
fore he  commits,  and  this  is  the  present  cast. 
The  common  law  is,  That  no  man  ought  to  be 
committed  without  particular  cause;  because 
no  man  can  commit  in  capital  matters,  without 
taking  examination  before-hand,  otherwise  no 
man  can  justify  a  commitment :  Therefore  I 
am  not  satisfied  that  the  Lords  had  not  reason 
to  deny.  The  Commons  are  in  the  nature  of  a 
Grand  Jury  to  present,  but  the  Lords  are  the 
Judges;  Commitment  is  not  the  judgment,  but 
in  order  to  it,  and  the  Lords  have  a  discretion- 
ary power  in  the  case :  The  Lords  say  not  that 
they  will  not  commit,  but  that  they  are  not  sa- 
tisfied to  do  it  without  special  matter,  therefore 
we  ought  to  send  it  up. 

Sir  Rob.  Howard.  I  have  attended  Ae  Rea- 
sons given  against  making  'a  protestation,  and 
whatever  is  said,  i*  but  levelling  a  House  of 
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Commons  with  everj  private  accuser ;  a  Jus- 
tice of  Peace  (it  is  said)  most  have  evidence 
before  be  commit,  and  this  House  has  bad*  in- 
ducements to  impeach ;  and  may  not  a  House 
of  Commons  judge  what  is  treason  as  well, 
at  a  Justice  of  Peace  ?  The  ^inconveniencies 
and  dangers  laid  before  you,  if  you  proceed, 
are  nothing  in  comparison  of  those  on  toe  other 
side.  Had  the  Lords  imprisoned,  they  had  be- 
fore this  had  the  particular  charge,  and  the  pro- 
testation is  not  to  stop  it,  but  to  make* way  for 
it  some  other  way;  Tor  it  will  resolve  into  a  re- 
monstrance, by  which  you  may  give  the  nation 
an  account  of  your  proceedings  to  come  to  a 
trial  of  this  business. 

Mr.  Vaughan.  By  the  protestation  spoken, 
of,  is  meant  to  preserve  the  rights  of  this  House 
upon  the  whole  matter,  and  to  give  the  reasons 
of  your  proceedings. 

Sir  Tho.  Meres.  What  is  said,  not  being  ex- 
plained, I  know  not  what  is  meant  by  the  Pro- 
testation ;  if  it  be  but  to  enter  it  into  our  books, 
I  am  not  against  it ;  if  it  be  an  appeal  to  the 
aation,  pray  consider  what  you  do. 

Mr.  Vaughan.  This  way  of  Protestation 
differs  from  entering  in  our  books,  but  the 
best  way  is  to  draw  it  up,  and  bring  it  to  you, 
and  then  any  man  may  take  exceptions  against 
rt ;  for  the  meaning  is,  that  this  House  claims 
its  rights. 

Mr.  Garraway.  First  make  your  Protesta- 
tion, and  then  appeal  to  the  king. 

Mr.  Vaughan.  None  can  surmise  that  you 
mean  an  appeal  to  the  people  by  what  is  moved, 
for  what  is  done,  must  be  done  to  some  part  of 
the  parliament ;  the  king,  lords,  or  yourselves : 
and  they  who  speak  of  it  (if  it  were  done  with 
evil  intent)  deserve  to  be  called  to  the  bar ; 
when  it  is  brought  before  you  for  your  appro- 
bationjoil  may  either  retain,  or  reject  it. 

Sir  Walt.  Young.  I  desire  that  the  House 
may  know  before-hand  to  whom  they  are  to  re- 
monstrate, .and  on  what  ground,  and  therefore 
to  adjourn  their  debate  now. 

Mr.  Trevor.  'What  appeal  you  make  ought 
to  be  to  the  king,  but  bring  it  in  hither  and  give 
it  what  name  you  please. 

Sir  Rob.  Atkins.  As  I  would  be  tcnderof 
your  privileges,  so  of  giving  offence  to  the  Lords, 
therefore  we  shall  endeavour  to  be  unanimous 
in  this  House ;  a  Protestation  is  named,  I  am  a 
stranger  to  it,  and  would  understand  clearly 
what  it  is,  before  we  do  it;  That  it  is  a  course 
warranted  by  precedents  and  proceedings  of 
parliaments,  considering  what  effect  it  hath  bad 
m  late  times,  therefore  we  may  do  well  to  ad- 
journ the  debate  and  consider  of  it. 

Sir  Tho.  Littleton.  This  Protestation  will 
he  like  that  in  the  lord  Maynard's  case,  but 
somewhat  longer,  and  ought  to  go  no  farther 
than  to  one  of  the  estates,  and  be  kept  within 
the  walls. 

Mr.  Swinfen.  You  sent  up  a  Charge  to  the 
Lords  in  general,  desiring  that  the  earl  of  Cla- 
rendon should  be  secured,  and  in  convenient 
time  you  would  send  up  articles;  from  that 
time  it  hath  not  beta  done,  and  the  Lords  have 


pasted  several  votes  About  it  since,  bat  you 
have  not  passed  one. — Firtt  they  voted,  that 
they  bad  not  complied  with  your  desires  for 
want  of  particular  treason  ;  Then  you  give 
them  reasons,  they  are  not  satisfied  with  them ; 
then  a  Free  Conference,  they  are  still  unsatis- 
fied ;  and  all  this  while  you  have  not  come  to 
any  resolution :  so  that  till  you  come  10  a  vote, 
no  man  knows  but  that  you  are  satisfied  with 
their  answer:  for  when  the  matter  of  the  Pro- 
testation is  brought  in,  we  shall  not  be  ready' 
for  it  till  we  have  resolved,  that  what  (he  Lords 
insist  on,  is  an  obstruction  of  jostice,  and  you 
cannot  agree  with  them  without  great  inconve* 
nience  to  the  nation ;  Therefore  put  a  question, 
"  That  the  Lords,  not  having  agreed  to  secure 
the  earl  of  Clarendon  upon  the  general  Im- 
peachment, have  obstructed  the  public  justice 
of  the  kingdom  in  proceedings  of  Parliament, 
and  is  of  dangerous  consequence  :"  This  is  ne- 
cessary, because  the  Lords  hate  heard  nothing 
from  you,  bat  endeavour  to  satisfy  them. 

Sir  John  Goodrich.  This  question  will  be  a 
greater  accusation  of  the  whole  House  of  Lords, 
than  the  Other  is  of  the  earl  of  Clarendon.  If 
you  will  go  by  way  of  Protestation,  and  keep  it 
within  your  own  walls,  I  like  it  better  than  this 
question. 

Sir  Rob.  Howard.  The  putting  this  question 
is  no  charge  upon  the  House  of  Lords :  and 
therefore  if  that  gentleman  thinks  it  so -great  an 
one,  sure  he  thinks  the  Charge  against  the  earl 
of  Clarendon  to  be  a  very  small  one.  Is  there 
any  obstruction  to  justice?  If  not,  why  do  we 
not  comply?  If  there  be,  we  cannot  it  seems 
complain  without  charging  the  Lords.  -Keeping 
it  within  your  own  walls,  is  hut  like  a  man,  when 
he  is  alone,  muttering  arguments  to  himself,  and 
commending  himself  for  it.  If  you  meet  with 
any  obstructions,  pray  .  first,  put  the.  question, 
whether  you  are  obstructed. 

Sir  Rob.  Atkins.  It  is  no  light  matter  to 
charge  the  Lords  with  obstructing  justice ; 
therefore  the  thing  being  new,  pray  adjourn  it 
till  to-morrow,  that  we  may  be  more  of  one 
mind. 

Then  the  Question  was  stated,  namely, 

"  That  the  Lords  not  having  complied  with 
the  desire  of  the  Commons  in  committing  the 
earl  of  Clarendon,  and  sequestering  him  from 
parliament  upon  the  Impeachment  from  this 
House,  is  an  obstruction  to  the  public  justice  of 
the  kingdom,  and  is  a  precedent  of  evil  and 
dangerous  consequence." 

Resolved,  That  the  Question  be  put,  And 
being  put,  Resolved  in  the  affirmative. 

Resolved,  "  That  a  Committee  be  appointed 
to  draw  up  a  Declaration  to  vindicate  the  Pro- 
ceedings of  this  House.*' 

December  3. 

A  Message  from  the  Lords  by  two  Judges, 
That  they  have  received  a  large  Petition  from 
the.  earl  of  Clarendon,  which  intimates  that  he 
is  withdrawn. 

Sir  Tho.  Tompkins  moved  to  take  care  to 
get  the  sea-ports  stept, 
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Sir  Tho.  Littleton.    I  believe  he  is  now  past 
stopping,  but  we  should  do  it,  though  it  have 
.no  effect;    lest  it  look  as  though  we  would 
have  bun  escape.  *  ' 

Sir  Rob.  Howard.  The  Lords  seem  now 
mistaken  in  their  opinion  at  the  conference, 
they  said  there  was  no  fear  Of  his  running  away ; 
and  in  our  House  it  hath  been  jested  that  he 
was  not  Like  to  ride  post.  Besides,  the  expres- 
sion in  the  message  is  ('  withdrawn')  which  may 
be  an  inward  chamber,  therefore  it  is  fit  to  de- 
sire to  see  the  Petition,  and  .command  some 
members  to  prepare  something  to  vindicate 
yourselves  in  discharge  of  your  duty. 

Mr.  Seymour.  You  cannot  take  notice  to 
the  Lords  of  the  Petition,  unless  they  think 
good  to  communicate  it  to  yon,  but  make  the 
declaration. 

Mr.  Vuughan.  I  look  upon  what  the  Lords 
say  as  doubtful,  therefore  beware  lest  you  do 
something  misbecoming  you.  They  only  say, 
that  he  is  withdrawn,  but  not  what  is  his  Peti- 
tion ;  for  the  saying  that  he  is  withdrawn,  is 
not  the  matter  of  a  Petition.  Perhaps  he  is  gone 
into  the  country,  the  message  seems  light,  and 
you  are  to  take  no  notice  of  it.  If  it  be  of 
moment,  and  they  think  us  concerned,  they 
should  let  us  know  it;  and  I  cannot  think  so 
of  the  Lords,  that  they  would  use  that  word, 
if  he  were  fled ;  therefore  send  a  message,  to 
know  whether  fled  or  withdrawn. 

Mr.  Sol.  Gen.  When  a  Delinquent  signifies 
to  his  judges,  that  he  is  withdrawn,  it  cannot 
signify  any  tiling,  but  that  he  is  withdrawn  from 
their  judgment.  None  but  a  mad  man  will 
tell  them  that  he  is  fled,  fearing  what  may 
follow ;  it  would  be  well  if  their  care  would 
prevent  his  flying ;  but,  you  cannot  answer  it,' 
if  you  hear  they  do  nothing,  and  so  seem  to 
say ;  fare  him  well. 

Upon  all  which  motions,  Ordered,  «' That 
sir  Tho.  Clifford  (comptroller  of  the  king's 
housbold)  be  sent  to  toe  king,  to  desire  the 
potts  may  be  stopped." 

December  4. 

The  lord  Fitzharding  makes  Report  from  the 
•  king,  that  the  Message  for  stopping  the  Ports 
being  delivered  him,  he  had  taken  care  accord- 

A  Message  from  the  Lords  to  desire  a  speedy 
Conference: 

From  which  Mr.  Solicitor  reports;  We  at- 
tended the  Lords  at  the  Conference,  which  was 
delivered  by  the  duke  of  Buckinghain,who  said 
to  this  purpose,  That  the  Lords  had  command- 
ed him  to  dtliver  to  us  that  scandalous  and 
seditious  Paper  sent  from  the  earl  of  Claren- 
don, desiring  us  to  present  it  to  you ;  and  to 
desire  you  in  convenient  time  to  send  it  to 
them  again,  for  it  had  a  stile  which  they  were 
in  love  with,  and  desired  to  keep  it. 

Which  said  Paper  was  read,  and  is  as  fol- 
lows, viz. 

*  To  the  right  honourable  the  Lords  Spiritual 
and  Temporal,  in  parliament  assembled, 


the  humble  Petition  and  Annies*  of 
Edward  earl  of  Clarkkdoh*.    x 

"  May  it  please  your  Lordships, 

"  I  cannot  express  the  unsupportable  trou- 
ble and  grief  of  mind  I  sustain,  under  the  ap- 
{)rehension  of  being  misrepresented  to  your 
ordships,  and  when  I  hear  how  much  of  your 
lordships  time  hath  been  spent  upon  the  men* 
tion  of  me,  as  it  is  attended  with  more  pub- 
lic consequences,  and  of  the  differences  of  opi- 
nion which  have  already,  or  may  probably 
arise  between  your  lordships  aud  the  honour- 
able House  of  Commons ;  whereby  the  great 
and  weighty  affairs  of  the  kingdom  may  be  ob- 
structed in  the  time  of  so  general  a  dissatisfac- 
tion. 

"I  am  very  unfortunate  to  And  myself  to 
suffer  so  much  nnder  two  very  disadvantageous 
reflections,  which  are  in  no  degree  applicable 
tome.  The.  first,  from  the  greatness  of  my 
estate  and  fortune,  collected  and  made  in  so 
few  years,  which  if  it.  be  proportionable  to  what 
is  reported,  may  very  reasonably  cause,  my  in- 
tegrity to  be  suspected.  The  second,  That  I 
have  been  the  sole  manager  and  chief  minister 
in  all  the  transactions  of  state  since  the  king's 
return  into  England,  to  August  last,  and  there- 
fore that  all  miscarriages  aud  misfortunes  ought 
to  be  imputed  to  me  and  my  counsels. 

"  Concerning  my  Estate,  Your  lordships  will 
not  believe,  that  after  malice  and  envy  hath 
been  so  inquisitive  and  so  sharp-sighted,  I  will 
offer  any  thhig  to  your  lordships,  but  what  is 
exactly  true ;  and  1  do'  assure  your  lordships  in 
the  first  place,  That  (excepting  from  the  king's 
bounty)  I  have  never  received  nor  taken  one 
penny  but  what  was  generally  understood  to  he 
the  just  lawful  perquisites  of  my  office,  by  the 
constant  practice  of  the  best  times,,  which  I 
did  in  my  own  judgment  conceive  to  be  that  of 
my  lord  Coventry,  and  ray  lord  Elsmore;  the 
practice  of  which  I  constantly  observed,  al- 
though the  office  in  bqth  their  times  was  law- 
fully wprth  double  to  what  it  was  to  me,  and  I 
believe  now  is. 

"  That  all  the  courtesies  and  favours  which 
I  fcave  been  able  to  obtain  from  the  king  for 
other  persons  in  church  pr  state,  or  in  West- 
minster-hall, have  never  been  worth  to  me  5/. : 

*  "  When  the  Chancellor  found  it  necessary 
to  withdraw  himself,  he  thought  it  as  necessary 
to  leave  some  address  to  the  House  of  Peers, 
and  to  make  as  good  an  excuse  as  he  conld  for 
his  absence  without  asking  their  leave ;  wbicb 
should  be  delivered  to  them  by  some  member 
of  their  body  (there  being  many  of  them  ready 
to  perform  that  civil  office  for  him)  when  his 
absence  should  be  known,  or  some  evidence 
that  he  was  safely  arrived  on  the1  other  side  of 
the  sea ;  and  that  time  being  come  (for  the 
packet-boat  was  ready  to  depart  when  the) 
Chancellor  landed  at  Calais,)  the  earl  of  Den- 
bigh said,  He  had  an  Address  to  the  bouse' 
from  the  earl  of  Clarendou,  which  he  desired 
might  he  read/1  Lord  Clarendon's  Life,  p,  458. 


177]      STATE  TWAK/ 15-19  CjuitLMll.  \M3-7.— the  Earl  of  Clarendon.       [37$ 


So  that  jour  lordships  may  bt  confident  I  am 
is  innocent  from  corruption  as  from  any  dis- 
loyal thought,  which  after  near  thirty  years  ser- 
nce  of  the  crown,  in  some  difficulties  and  dis- 
tresses, I  did  never  expect  would  be  objected 
to  me  in  my  age. 

"  And  1  do  assure  your  lordships,  and  shall 
make  it  very  manifest.  That  the  several  sums 
of  money,  and  some  parcels  of  land,  which  his 
majesty  bath  bountifulfy  bestowed  upon  me 
since  his  return  into  Eugland,  are  worth  more 
than  all  I  have  amounts  unto  ;  so  far  I  am  from 
advancing  my  estate  by  indirect  means.  And 
though  this  bounty  of  his  bath  very  far  exceed- 
ed my  merit,  or  my  expectation,  yet  some 
others  have  been  as  fortunate  at  least  in  the 
time  bounty  who  had  as  small  pretences  to  it, 
tod  hare  no  great  reason  to  envy  my  condition. 

u  Concerning  the  other  imputation  of  the 
credit  and  power  of  being  chiefest  minister,  and 
so  causing  all  to  be  done  that  I  had  a  mind  to; 
I  have  no  more  to  say,  thhn  that  I  had  the  good 
fortune  to  serve  a  master  of  a  very  great  judg- 
ment and  understanding,  aud  be  always  joined 
with  persons  of  great  ability  and  experience, 
without  whose  advice  and  concurrence,  never 
any  thing  bath  been  done. 

"  Before  his  majesty's  coming  into  England, 
he  was  constantly  attended  by  the  then  raar- 

5 tiis  of  Ormond,  the  late  lord  Culpeper,  and 
Ir.  Secretary  Nicholas,  who  were  equally  trust-' 
ed  with  myself}  and  without' whose  joint  advice 
and  concurrence,  when  they  were  all  present 
(as  some  of  them  always  were)  I  never  gave 
any  counsel.  As  soon  as  it  pleased  God  to 
bnnj  his  majesty  into  England,  he  established 
his  Privy-Council,  and  shortly  out  of  them  he 
chose  a  number  of  honourable  persons  of  great 
reputation,  (who  for  the  most  part  are  still 
alnre)  as  a  committee  for  foreign  affairs,  and 
consideration  of  such  things  as  in  the  nature  of 
.  them  required  much  secrecy,  and  with  these 
persons  he  vouchsafed  to  join  me :  And  I  am 
confident  this  Committee  never,  transacted  any 
thing  of  moment  (his  majesty  being  always  pre- 
sent) without  presenting  the  same  first  to  the 
council-board ;  and  I  must  appeal  to  them  con- 
cerning my  carriage,  and  whether  we  were  not 
all  of  one  mind,  in  matters  of  importance. 

"  For  more  than  £wo  years  I  never  knew  any 
difference's  in  the  councils,  or  that  there  were 
any  complaints  in  the  kingdom,  which  I  wholly 
MpQte  to  his  majesty's  great  wisdom,  and  the 
intire  concurrence  of  Ms  counsellors,'  without 
the  vanity  of  assuming  any  thing  to  myself; 
a*d  therefore:!  hope  I  shall  not  be  singly 
charged  with  any  thing  that  hath  since  fellen 
J«  amiss.    But  from  the  time  Mr.  Secretary 


Nicholas 


was  removed  from  his  place,  there 


were  great  alterations  j  and  whosoever  knew 
joy  thing  of  the  court  and  councils,  know  well 
bow  much  mv  credit  hath  sipce  that  time  been 
diminished,  though  his  majesty  graciously  youcb- 
•wed  still  to  hear  my  advice  in  most  of*  bis  af- 
twrs :  Nor  hath  there  been,  from  that  time  to 
w?  ***°x*  one  or  two  persons  brought  to 
U*  council,  of  preferred  to  any  considerable 


office  Sn  the  court  who  have  been  of  my  inti-  , 
mate  acquaintance,  or  suspected  to  have  any 
kindness  for  me ;  and  must  of  them  most  no- 
toriously known  to  have  been  very  long  my 
enemies,  and  of  different  judgment  and  prin- 
ciples from  me,  both  in  Church  and  Slate,  and 
have  taken  all  opportunities  to  lessen  my  credit 
with  the  king,  and'  with  all  other  persons,'  by 
mis-representing  and  mis-reporting  all  that  I 
said  or  did,  and  persuading  men  I  have  dona- 
them  some  prejudice  with  his  .majesty,  or 
crossed  them  in  some  of  their  pretensions  i 
Though  bis  majesty's  goodness  and  justice  was 
such  that  it  made  little  impression  upon  him. 

"  In  my  humble  opinion,  the  great  misfor- 
tunes of  the  kingdom  have  proceeded  from  the 
war,  to  which  it  is  notoriously  known  that  I 
was  always  most  averse,  and  may  without 
vanity  say,  I  did  not  onlj^foresee,  hut  declare 
the  mischiefs  we  should  run  into,  by  entering 
into  a  war,  before  any  alliances' made  with  the 
neighbouring  princes.  And  that  it  may  not  be 
imputed  to  his  majesty's  want  of  care,  or  the 
negligence  of  his  counsellors,  that  no  such  al- 
liances were  entered  into,  I  must  cake  the  bold- 
ness to  say,  bis  majesty  left  nothing  unattempt- 
ed  in  order  thereunto  ;,  aud  knowing  very  well, 
that  France  resolved  to  begin  a  war  upon  Spain, 
as  soon  as  his  catholic  majesty  should  depart 
this  world,  which  being  much  sooner  expected 
6y  them,  they  had  in  the  two  winters  before 
been  at  great  charges  in  providing  plentiful 
magazines  of  all  provisions  upon  the  frontiers, 
that  they  might  be  ready  for  the  war,  bis  ma- 
jesty used  all  possible  means  to  prepare  and 
dispose  the  Spaniard  with  that  apprehension, 
offering  his  friendship  to  that  degree,  as  might 
be  for  the  benefit  and  security  of  both  Crowu*. 

"  But  Spain  flattering  itself,  That  France 
would  not  break  with  them,  at  least,,  that  they 
would  not  give  them  any  cause  by  administering 
matter  of  jealousy  to"  them,  never  made  any 
real  approach  towards  a  friendship  with  his  ma- 
jesty, but,  both  by  their  ambassadors  here,  and 
to  his  niajestyys  ambassador  at  Madrid,  always 
persisted,  as  preliminaries,  upon  the  giving  up 
of  Dunkirk,  Tangier,  and  Jamaica. 

"  Though  France  bad  an  ambassador  here, 
to  whom  a  project  of  a  treaty  was  offered,  and 
the  lord  Hollis,  his  majesty's  ambassador  at 
Paris,  used  all  endeavours  to  pursue  and  prose* 
cute  the  said  treaty,  yet  it  was  quickly  discern- 
ed, That  £he  principal  design  of  France  was  to 
draw  his  majesty  into  such  a  nearer  alliance  as 
might  advance  their  design ;  without  which, 
they  had  no  mind  to  enter  into  the  treaty  pro- 
posed. 

'<  And  this  was  the  state  of  affairs  when  the 
war  was  entered  into  with  the  Dutch,  from 
which  time,  neither  Crown  much  considered 
the  making  any  alliance  with  England. 

"  As  I  did  from  my  soul  abhor  the  entering 
into  this  war,  so  I  presumed  never  to  give  anj 
advice  or  counsel  for  the  way  of  managing  it, 
but  by  opposing  many  propositions,  which 
seemed  to  the  late  Lord  Treasurer  and  myself 
to  be  unreasonable,  as  the  payment  of  the 
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men  by  ticket •,  and  many  other  particulars 
which  added  to  the  expence. 

'*  My  enemies  look  all  occasions  to  inveigh 
against  me,  and  making  their  friendship  with 
others  out  of  the  council,  of  more  licentious 
principles,  and  who  knew  well  enough  how 
much  I  disliked  and  complained  of  the  liberty 
they  took  to  themselves  of  reviling  all  councils 
and  counsellors,  and  turning  all  things  serious 
and  sacred  into  ridicule.  They  took  all  ways 
imaginable  to  render  me  ungrateful  to  all  sorts 
of  men,  (whom  I  shall  be  compelled  to  name 
in  ray  defence)  persuading  those  that  miscar- 
ried in  any  of  their  designs,  that  it  was  the 
Chancellor's  doing;  whereof  I  never  knew  any 
thing.  However  they  could  not  withdraw  the 
king's  favour  from  me,  who  was  still  pleased  to 
use  my  service  with  others,  nor  was  there  ever 
any  thing  done  but  with  the  joint  advice  of  at 
least  the  major  parttf  those  who  were  consult- 
ed with.  And  as  bis  majesty  commanded  my 
service  in  the  late  treaties,  so  I  never  gave  the 
least  advice  in  private,  nor  wrote  one  Tetter  to 
any  one  person  in  either  of  those  negociations 
but  upon  the  advice  of  the  council,  and  also 
after  it  was  read  in  council,  or  at  least  by  the 
king  himself,  and  some  others  ;  and  if  I  pre- 
pared any  instructions  or  memorials,  it  was  by 
the  king's  command,  and  the  request  of  the 
secretaries  who  desired  my  assistance;  nor  was 
it  any  wish  of  my  own,  that  any  ambassador 
should  give  me  any  account  of  the  transactions, 
out  to  the  secretaries,  to  whom  I  was  always 
ready  to  advise ;  nor  am  I  conscious  to  myself 
of  ever  having  given  advice  that  hath  proved 
mischievous  or  inconvenient  to  his  majesty; 
and  I  have  been  so  far  from  being  the  sole 
'manager  of  affairs,  that  I  have  not  in  the  whole 
last  year  been  above  twice  with  his  majesty  in 
any  room  alone,  and  very  seldom  in  the  two  or 
three  years  preceding. 

"  And  since  the  parliament  at  Oxford,  it 
bath  been  very  visible,  that  my  credit  hath  been 
vety  little,  and  that  very  few  things  have  been ' 
hearkened  to,  which  have  been  proposed  by 
me,  but  contradicted,  to  nomine,  because  pro- 
posed by  me. 

"  I  most  humbly  beseech  your  lordships  to 
remember  the  office  and  trust  I  bad  for  seven 
years,  in  which,  in  discharge  of  my  duty,  I  was 
obliged  to  stop  and  obstruct  many'  mens  pre- 
tences, and  refused  to  set  the  seal  to  many  par- 
dons and  other  grants,  which  would  have  been 
profitable  to  those  who  procured  them,  and 
many  whereof,' upon  my  representation  to  his 
majesty,  were  for  ever  stopt,  which  naturally 
hare  raised  many  enemies  to  me :  And  my  fre- 
quent concurring,  upon  the. desires  of  the  late 
lord  treasurer,  (witb  whom  I  had  the  honour  to 
have  a  long  and  vast  friendship  to  his  death)  in 
representing  several  excesses  and  exorbitances, 
the  yearly  issue  so  far  exceeding  the  revenues, 
provoked  many  persons  concerned,  of  great 
power  and  credit,  to  do  me  all  the  ill  offices 
they  could,  and  yet  I  may  faithfully  say,  That  I 
never  meddled  with  any  part  of  the  revenue  or 
the  adminstration  of  it,  but  when.  I  was  desired 


by  the  late  lord  treasurer  to  give  bins  my  assist* 
ance  and  advice,  having  had  the  honour  former* 
ly  to  serve  the  crown  as  Chancellor  of  the  Ex- 
chequer, which  was  for  the  most  part  in  his  ma- 
jesty's presence.  Nor  have  I  ever  been  in  the 
least  degree  concerned,  in  point  of  profit,  ia 
letting  any  part  of  hi*  majesty's  revenue;  nor 
have  ever  treated  or  debated  it,  but  in  his  ma- 
jesty's presence,  in  which  my  opinion  concurred 
alway  with  the  major  part  of  the  counsellors 
who  were  present. 

"  All  which  upon  examination,  will  be  made 
manifest  to  your  lordships,  how  much  soever 
my  integrity  is  blasted  by  the  malice  o  I  those 
who  I  am  confident  do  not  believe  themselves. 
Nor  have  I  in  my  life,  upon  all  the  treaties,  or 
otherwise,  received  the  value  of  oue  shilling 
from  all  the  kings  or  princes  in  tne  world  (ex- 
cepting the  books  of  the  Louvre  print  sent  me 
by  the  Chancellor  .of  France,  by  that  king's  di- 
rection) but  from  my  own  master,  to  whose  en- 
tire service,  and  the  good  and  welfare  of  my 
country,  no  man's  heart  was  ever  more  devoted. 

"  This  being  my  present  condition;  I  do 
most  humbly  beseech  your  lordships  to  enter- 
tain a  favourable  opinion  of  me,  and  to  believe 
me  to  be  innocent  from  those  foul  aspersions, 
until  the  contrary  shall  be  proved ;  which  I  am 
sure  can  never  be  by  any  man  worthy  to  be  be- 
lieved: And  since  the  distempers  of  the  times, 
and  the  difference  between  the  two  Houses  in 
the  present  debate)  witb  the  power  and  ma- 
lice of  my  enemies,  who  gave  out  that  I  should 
prevail  with  his  majesty  to  prorogue  or  dissolve 
this  parliament  in  displeasure,  ami  threaten 
to  expose  me  to  the  rage  and  fury  of  the  people, 
may  make  me  to  be  looked  upon  as  the  cause 
which  obstructs  the  King's  service,  and  unity 
and  peace  of  the  kingdom. 

"  I  most  humbly  beseech  your  lordships,  that 
I  may  not  forfeit  your  lordships  favour  aud  pro- 
tection, by  withdrawing  my  self  from  so  power- 
ful a  persecution,  in  hope  that  I  may  be  able, 
by  such  withdrawing,  hereafter  to  appear  and 
make  my  defence,  when  his  majesty's  justice 
(to  which  I  shall  always  submit)  may  not  be  ob- 
structed, or  controlled,  by  the  power  and  ma- 
lice of  those  who  have  sworn  my  destruction. 

u  C  LA  SEN  DON.* 

Mr.  Vaugkan.  I  think  it  not  convenient  to 
lose  more  time  about  this  paper.  Since  the  time 
of  the  earl  of  Clarendon's  name  being  mention- 
ed here,  I  had  nothing  to  charge  him  with  till 
now,  but  most  of  the  heads  of  this  charge  •«"• 
so  weighty,  that  I  am  confident  they  will  be 
easily  and  thoroughly  proved,  though  I  know 
not  how ;  so  that  I  admire  at  his  confidence,  to 
charge  this  House,  and  so  the  nation,  as  bis 
persecutors,  and  that  in  such  a  condition,  as  be 
hopes  to  vindicate  himself.  It  is  the  first  time 
that  ever  I  heard  an  innocent  man  ruti  away 
under  the  greatest  charge,  with  hopes  to  return 
again  and  vindicate  himself.— Thin  mark  one 
expression,  he  saith,  '  he  is  as  far  from  corrup- 
'  tion,  as  from  disloyalty/  If  he  said  he  was  guil- 
ty of  neither,  lie  bad  Mid  something  ;  but  by 
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that  expression  be  may  be  guilty  of  both :  So 
insolent  a  paper  I  never  met  with  in  this  king- 
dom, nor  have  I  ever  read  the  like  in  any  other; 
10  inconsiderable  a  part  of  the  nation,  as  he  is, 
to  lay  it  upon  the  nation,  who  if  inpocent, 
might  defend  himself ;  if  guilty,  why  doth  he 
charge  the  nation  with  persecuting  ?  Therefore 
without  troubling  yourselves  with  it,  do  as  the 
Lords  bare  done;  who  deliver  it  to  you  as  a  scan- 
dalous and  seditious  paper;  it  hath  malice  in  it, 
sad  is  the  greatest  reproach  upon  the  king,  and 
the  whole  nation,  that  ever  was  given  by  man. 
Therefore  put  the  question  whether  his  Paper 
shall  oot  have  the  character,  that  it  is  a  scanda- 
lous and  malicious  Paper,  and  a  reproach  to  the 
justice  of  the  nation. 

Resolved,  upon  the  question,  "  That  the  pa- 
per sent  to  the  Lords  by  the  earl  of  Clarendon, 
tad  by  them  sent  down  to  the  House  of  Com- 
mons, and  now  read,  is  scandalous  and  sediti- 
ous; and  doth  reproach  the  king  aud  the  public 
justice  of  the  nation." 

Sn  Robert  Howard.  Yon  have  voted  this 
Paper  scandalous,  and  therefore  it  should  not 
live;  wherefore  I  move  it  should  be  burnt  by  the 
Hangman.  ^ 

Mr.  Garraway.  The  Paper  ftthe  Lords,  and 
you  most  send  it  to  them,  but  enter  it  into  your 
hooks,  and  your  vote  upon  it. 

Resolved,  «  To  have  it  burnt. n  • 

Sir  Rob.  Carr.  The  Paper  is  the  Lords,  there- 
fore move  them  to  concur  that  it  may  be  burnt. 

Sir  Rob.  Howard.  The  meaning  of  my  mo- 
tion is,  because  the  duke  of  Bucks  desired  the 
Paper  again  for  the  admirableness  of  the  stile ; 
it  is  entered  into  their  Books  already,  and  they 
need  it  not  to  that  end ;  therefore  desire  the 
Lords  concurrence  to  burn  it. 

Ri-solved,  "  To  send  it  to  the  Lords  to  that 
tnoV 

December  5. 

A  motion  being  made  to  send  to  the  Lords 
in  pursuance  of  the  Vote  about  burning  the 
Paper: 

Mr.  Vanghan.  I  am  against  sending  up  the 


Lords  to  that  purpose,  because  you  have  order- 
ed to  enter  the  Paper  into  your  Books,  ana* 
when  u  Paper  is  burnt,  it  is  hot  to  stand  upon 
1  record,  but  should  be  rased  out ;  which  two 
|  things  are  a  perfect  contradiction,   therefore 
'  let  it  rest  as  it  is ;  we  have  voted  it  Scandalous, 
1  &c.    The  Lords  tell 'us  not  that  they  have  dona 
|  any  such  thing,  though  they  ought  to  have  done 
!  it  first. — As  for  the  earl  of  Clarendon,  he  being 
now  gone,  if  such  a  like  occasion  should  fall  out, 
we  are  in  a  worse  condition  than  we  were :  for 
there  is  this  precedeut  against  us,  in  a  case  now 
manifest :  and  it  becomes  us  to  do  something 
in  order  to  the  Lords  concurring,  that  so  a  gooa 
understanding  may  be  got ;    therefore  I  shall 
propound  this  to  you,  to  be  sent  up  to  them  to 
that  end. — Namely,  when   any  subjects'  shall 
be  impeached  by   the  Commons  before  the* 
Lords  in  parliament  with  desire  to  secure  him 
such  person  by  the  law  of  the  land  ought  to  be 
secured  accordingly.    This  you   have  in  effect 
voted  already,  in  saying  the  '  Justice  of  the 
kingdom  is  obstructed   by  their  not  doing  it.* 
Secondly,  when  such  impeached  persons  shall 
be  secured,  the  Lords  may  limit  a  certain  time? 
for  bringing  in  the  charge,  to  prevent  delay  of 
justice.    This  may  salvo  all,  and  prevent  such 
ways  as  may  be  displeasing  to  the  Lord?,  and 
perhaps  us  also,  in  some  cases  hereafter. 

Mr.  Swinfen.  I  am  persuaded  that  according 
to  the  rules  of  parliament,  when  you  charge  by 
impeachment  generally,  and  promise  in  due 
time  to  send  up  your  charge,  they  ought  to  se- 
cure ;  but  they  not  having  done  it,  I  question 
whether  you  could  do  what  you  have;  but 
the  earl  of  Clarendon  flying,  it  is  manifest  jus- 
tice was  obstructed ;  for  he  might  have  been 
brought  to  his  trial,  if  the  Lords  had  secured 
him;  but  now  your  Vote  is  made  good,  which 
seems  to  lay  the  advantage  on  your  side. 

Sir  Rob.  Howard.  J  think  this  message  to  the 
Lords  will  destroy  the  way  of  vindicating  our- 
selves by  declaration ;  therefore  finish  the  de- 
claration, and  then  resolve,  before  you  publish 
it,  whether  to  send  up  this  message. 


•  "This  Address  was  no  sooner  read,  in  the 
House  of  Lords,  bat  they  who  had  contributed 
■est  to  the  absenting  himself,  and  were  privy 
to  all  the  promises  which  had  invited  him  to  it, 
seemed  much  troubled  that  he  had  escaped 
their  justice,  and  moved,  'That  orders  might 
be  forthwith  sent  to  stop  the  ports,  that  so  he 
■nght  be  apprehended ;  when  they  well  knew 
tbat  he  was  landed  at  Calais.  Others  took  ex- 
ceptions to  some  expressions,  '  which,'  they 
s*d,  •  reflected  upon  the  king's  honour  and  jus- 
tice.' Others  moved,  ' That  it  might  be  enter- 
ed m  their  Journal  Book,  to  the  end  that  they 
night  farther  consider  of  it  when  they  should 
think  fit ;'  and  this  was  ordered.  The  Address 
was  no  sooner  read  in  the  other  House,  but 
they  who  bad  industriously  promoted  the  for- 
mer resolution  were  inflamed,  as  if  this  very 
instrument  would  contribute  enough  to  any 
"jag  that  was  wanting ;  and  they  severally  ar- 
rogntd  it,  and  inveighed  against  the  person 


who  had  sent  it,  with  all  imaginable  bitterness 
and  insolence.  Whilst  others,  who  could  not, 
in  the  hearing  it  read,  observe  tbat  malignity 
that  it  was  accused  of9  sat  stiil  and  silent  as  if 
they  suspected  that  somewhat  had  escaped 
their  observations  and  discovery,  that  so  much 
transported  other  men  ;  or,  because  they  were? 
weU  pleased  tbat  a  person  against  whom  tber* 
was  so  much  fury  and  malice  professed,  was  got 
out  of  their  reach.  In  conclusion,  after  long 
del  ate  it  was  concluded,  'That  the  Paper, con- 
taining much  untruth  and  scandal  and  sedition 
in  it,  should  be  publicly  burned  by  the  bend  of 
the  hangman/  .  Which  vote  they  presently  sent 
to  the  Lords  for  their  concurrence,  who,  though 
they  had  not  observed  any  such  guilt  in  it  be- 
fore, would  maintain  no  farther  contests  with 
them,  and  so  concurred  in  the  sentence.  And 
the  poor  Paper  was  accordingly  with  .solemnity 
executed  by  the  appointed  officer."  Lord  Cla- 
rendon's Life,  p.  464.        »  ♦      * 
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Mr.  Vaughan.  If  the  Lords  agree  with  us,  we 
nay  spare  the  declaration,  hut  if  they  agree 
not  now,  they  will  much  less  hereafter:  your 
declaration  can  amount  to  no  .more  but  this, 
make  a  narrative  of  the  invalidity  of  the  Lords 
Precedents;  but  then  you  must  of  necessity  do 
something  more,  else  your  labour  is  in  vain  ; 
therefore  this  Message  with  these  Votes  are 
necessary. 

Sir  Rtch.  Temple.  I  expected  that  when  the 
earl  of  Clarendon  had '  been  fled,  the  Lords 
'would  have  desired  the  king  to  issue  out  a  pro- 
clamation to  apprehend  him,  seeing  they  have 
been  the  occasion  of  his  escape;  therefore  now 
desire  their  concurrence  to  go  to  the  king  to 
that  end,  and  if  they  concur,  they  have  upon 
the  matter  granted  commitment  .upon  a  gene- 
ral impeachment. 

Mr.  Vaughan.  I  thought  it  my  duty  to  offer 
you  what  I  have  done ;  if  you  like  it  not,  1  de- 
sire to  be  excused  in  serving  you  in  the  decla- 
ration, and  that  they  who  think  it  necessary 
would  be  pleased  to  take  the  pains  to  do  it. 

Sir  Tho.  Lee.  If  you  declare,  it  will  beget  an 
answer,  and  where  will  that  end  ?  if  you  send 
up  your  Votes,  and  the  Lords  agree,  your  end 
is  answered ;  for  it  is  a,  yielding  that  which  they 
have  yet  denied ;  your  declaring,  and  entering 
it  upon  the  journal,  will  be  to  no  purpose.  It 
is  bat  tike  a  man,  who  having  been  beaten  pub- 
licly, in  the  chamber  calls  him^whodid  it  rogue. 

Mr.  Hampden.  I  desire  that  the  words, 
'  Law  of  ttm  land'  may  be  left  out,  and  the 
words '  Law  of  parliament'  or, '  Usage  of  par- 
liament' put  instead  of  them ;  for  it  bath  been 
shewed  us,  that  there  are  several  ways  of  im- 
peachment besides  common-law. 

Mr.  Vaugkan.  Those  words  were  .purposely 
put  in,  because  at  the  free  conference,  when 
we  pressed  the  law  of  parliaments,  the  Lords 
pressed  the  law  of  cbe  land,  by  way  of  negative 
as  if  the  law  of  the  land  were  otherwise ;  but 
rather  than  that  shall  ta  apy  obstruction  put  it 
hj  law.  / 

Mr.  Steward.  Leave  ont  the  words, '  by  law' 
for  if  a  man  be  secured,  is  is  implied  by  them 
who  do  commit  that  it  is  according  to  law. 

Then  it  being  moved  to  draw  both  Votes  in 
one; 

Sir  Tho.  Littleton.  Though  you  should  put 
both  Votes  into  one,  it  will  not  answer  your 
end,  for  the  Lords  will  not  concur  with  the 
first  part,  and  yet  may  make  use  of  wl*at  part 
you  grant  of  it,  that  in  the  last,  and  so,  have 
advantage  against  you  :  but  there  is  another 
reason,  why  you  should  forbear  these  Votes, 
namely,  prudence. — The  earl  of  Clarendon 
being  gone,  there  is  an  expectation  that  a  jBill 
should  he  prepared  to  do  something  farther, 
wherein  I  hope  both  Houses  will  join;  if  you 
send  up  this,  you  will  give  disturbance  to  that 
Bill ;  and  if  you  should  enter  this  in  your  Books, 
in  order  to  send  jt  up  hereafter,  they  will  iiear 
•fit,  as  done  to  make  them  swallow  their  for- 
mer Resolves.    Therefore  defer  it  for  the  pre- 


Mr.  Trevor.  Consider  whether  the  matter 
betwixt  you  and  the  Lords  is  not  well  as  it  is : 
you  have  voted,  that  when  a  man  is  .generally 
impeached,  he  ought  to  be  secured,  and  that 
the  Lords  not  having  done  it,  is  an  obstruction 
to  justice,  and  what  will  it  signify  to  carry  it  to 
the  Lords  ?  what  hath  since  fallen  out,  justifies 
you, .and  lays  the  disadvantage  upon  the  Lords. 
The  world  expects  now.  what  you  will  do  fur- 
ther, and  that  must  be  by  concurring  with  the 
Lords. 

Sir  Tho.  Clifford.  We  all  agree  to  these 
rotes,  in  order  to  justify  your  rights  ;  but  what 
is  the  use  of  it  ?  you  have  already  done  it  in 
y oar  books,  and  you  cannot  expect  the  Lords 
should  go  so  much  against  their  own  votes; 
this  therefore  will  but  widen  the  gap,  it  being 
telling  litem  they  must  eat  their  words. 

Sir.  Tho.  Littleton.  Those,  who  have  bad 
a  hand  in  the  Charge  against  the  earl  of  Cla- 
rendon, have  been,  thought  sometimes  too  vio- 
lent, sometimes  too  remiss  as  not  able  to  make 
out  the  charge  :  but  what  I  speak  now,  is  for 
your  honour,  which  will .  be  wronged  in  this 
proceeding ;  t  am  for  bringing .  the  impeach- 
ment to  something;  and  therefore  against 
these  votes :  nc*V  you  make  a  declaration  of 
your  own  rights,  and  entering  it  upon  your 
books,  that  not  only  the  vote  may  appear,  but 
theground  of  it,  but  not  to  declare  to  the  Lords, 
which  will  beget  an  answer,  and  exasperate. 
It  is  now  unseasonable  to  make  the  Lords 
retract,  therefore  lay  it  aside ;  for  though  I  am 
confident  that  gentleman  did  it  to  no  such  end, 
yet  if  I  would  design  any  thing  to  the  earl  of 
Clarendon's  advantage,  I  could  not  take  a 
better  way  than  this. 

Mr.  Vaughan.  This  is  but  the  affirming  all 
which  hath  been  done  already,  and  lam  for 
none  of  those,  who  are  contriving  for  any  thing 
out  of  the  House. 

Sir  Will.  Coventry.  This  question  is  not 
now  seasonable ;  though  it  is  a  better  expedient 
than  the  declaration,  as  things  now  stand,  and 
considering  what  fiath  past,  I  am  apt  to  think 
the  Lords  may  do  it  of  their  .own  accord,  and 
you  would  not  willingly  have  a  negative  to 
your  votes.  Therefore,  seeing  your  votes  may 
be  of  use  hereafter,  pat* no  question  at  all,  but 
adjourn  tbe  debate  to  a  proper  season. 

Mr.  Vaughan.  I  am  against  the  adjourning 
of  it,  and  have  given  testimony,  that  I  have 
done  nothing  to  be  thought  to  do  that  which  is 
so  much  for  the  advantage  of  the  earl  of  Cla- 
rendon, and  shall  take  heed  of  doing  any  thing 
hereafter  to  be  so  reflected  on. 

Sir  Tho.  Littleton.  I  hope  I  avoided  any 
such  reflection,  nor  did  I  speak  any  thing  to 
such  purpose.  I  do  not  believe,  nor  ever  did 
think  any  such  thing,  and  hope  that  gentleman 
himself  believes,  that  no  man  in  this  House 
hath  more  honour  for  hirn  than  I. 

Sir  J.  Charklon.  Let  the  world  see  that 
you  do  not  intend  to  restrain  your  proceeding* 
to  {he  earl  of  Clarendon,  but  make  it  a  general 
care ;  and  therefore  are  concerned  in  houoar  to 
put  the  question.  « 
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Resolved  upou  the  question,  that  the  ques- 
tion be  pat 

Resolved,  «  That  both  the  question*  pro- 
pounded by  Mr.  Vaugban,  and  pot  singly 
iu  theaffirmaciie,  be  carried  up  to  the  Lords*' 

December  13. 

A  Bill  was  brought  from  the  Lords,  to 
Wish  theeari  of  Clarendon,  and  read.-*- After 
reading,  several  objections  being  made,  and  it 
being  alledged  that  it  was  an  abuse  put  upon 
the  Commons  by  the  Lords,  and  that  a  bill 
tf  attainder  being  propounded,  after  some 
debate,  the  House  passed  this  vote  : 

Resolved,  "  That  this  House  taking  notice 
of  the  flight  of  the  earl  of  Clarendon,  being 
wider  an  impeachment  of  High-Treason  by 
this  House;  the  king's  majesty  be  humbly  de- 
sired to  issue  out  his  Proclamation  for  summon- 
ing the  said  earl  to  appear  by  a  day,  and  to 
apprehend  him  in  order  to  his  trial.* 

Resolved,  "  To  send  to  tbt  Lords  for  their 
concurrence  to  this  Vote." 

December  14. 
A  Message  from  the  Lords  for  a  Conference, 
at  which  they  delivered  two  reasons,  why  they 
could  not  concur. 

1.  "  First,  for  that  tbey  conceive  a  Procla- 
mation in  the  way  proposed  would  be  ineffec- 
tual, since  it  is  not  tub  pane  convict ionis,  which 
cannot  be  until  particulars  in  order  to  trial  be 
declared. 

2.  "  That  what  the  House  of  Commons 
hath  proposed,  and  do  propose  at  present,  is 
intended  in  order  to  a  judicial  way  of  pro- 
ceeding; but  since  the  earl  of  Clarendon's 
flight,  their  lordships,  upon  consideration  of  the 
whole  state  of  affairs,  and  of  the  kingdom,  have 
upon  grounds  of  prudence  and  justice  thought 
fit,  for  securing  pf  king  and  kingdom,  to  pro- 
ceed in  a  legislative  way  against  the  said  earl,  and 
fore  to  that  end  past  and  sent  down  to  them  a 
bill  of  banishment  and  incapacity  against  him 
with  which  this  vote  is  inconsistent." 

December  16. 

The  said  Reasons  from  the  Lords  being  re- 
ported and  considered,  and  it  being  moved  that 
the  House  would  declare  themselves  unsatis- 
fied wkh  tbem  s 

Sir  The.  Clifford.  I  am  against  passing  a  vote 
present  upon  the  Lords'  Reasons,  but  read  the 
hill  sent  down  from  thence,  and  summons  him 
by  it  to  appear  by  a  day. 

Mr.  Trevor.  Some  are  against  the  bill, 
because  it  goes  too  far,  condemning  before 
ksriog,  others  would  have  it  to  go  farther, 
bauinions  is  m  order  to  hearing,  trial,  and 
judgment ;  of  those  he  hath  made  himself  in- 
capable  by  flight,  and  hath  in  his  paper  told 
you,  '  That  he  will  neither  be  heard,  nor  tried 
hy  you  ;'  Though  you  expected  to  have  him 
secured  by  a  general  accusation,  yet  you  never 
*>p*cted  judgment  upon  it.  Then  it  is  said, 
This  banishment  falls  short  of  Treason  ;  but 
we  are  not  to  pass  sentence  for  crimes,  but  as  a 
council  propound  to  the  king  what  is  neces- 

VOl.  VI, 


sary  in  this  case  :  then  consider  whether  thii 
bill  will  answer  our  ends,  and  if  it  doth,  delay 
will  make  it  worse.  I  think  we  should  make 
k  reach  them.  What  if  he  hath  life  in  other 
parts,  bis  family  untainted,  and  bis  children 
alive,  and  enjoy  his  estate  ? 

Sir  Rob.  Carr.    You  have  ordered  to  con- 
sider the  Reasons  from  the  Lords,  therefore  do  it* 

Mr.  Hen.  Coventry.  The  Motion  to  read 
the  bill  is  not  against  your  order,  because  part 
of  the  Reasons  given  by  the  Lords  is, '  That  , 
you  have  a  bill  and  until  you  have  read  the 
bill  you  cannot  lay  by  the  Reasons.'  The  earl 
of  Clarendon  is  fled,  you  have  a  tye  upon  him 
in  having  his  innocent  relations,  and  by  pro- 
ceeding farther  you  make  him  desperate,  you 
are  now;  in  an  even  way  with  the  Lords ;  there* 
fore  read  the  bill. 

Mr.  Sminfen.  You  may  go  upon  the  Reasons, 
and  yet  not  reject \ the  bill;  for  when  you  sent 
to  the  Lords  about  a  Proclamation,  and  went 
not  upon  the  bill,  it  was  because  what  the  bill 
drives  at,  is  the  highest  punishment  next  to 
death.  Therefore  consider  what  weight  is  in 
the  reasons.  One  of  them  seeming  to  put  you 
upon  the  bill,  they  put  you  thereupon  on  a 
legislative  way ;  they  will  neither  secure  not 
summon  him,  but  will  condemn  him  unheard. 
They  cannot  secure  him  upon  a  charge  of 
treason,  nor  yet  summon  him,  but  they  can 
condemn  him ;  and  this  they  put  you  upon, 
which  is  against  honour  and  justice,  especially 
'to  do  it  upon  reason  of  state.  The  legislative 
power  of  parliament  is  great,  it  hath  no  bound, 
but  the  integrity  and  justice  of  parliaments.  If 
reason  of  state  be  a  motive  of  parliament  to 
banish  one  man,  so  it  may  be  for  many.  If 
you  go  in  this  legislative  way,  you  bring  upon 
yourselves  all  the  dishonour  of  the  business, 
*  but  the  Lords  will  have  some  excuse,  which  yon 
cannot,  for  they  looked  upon  the  charge  so 
slight,  as  not  to  imprison  him;  the  patty  w 
gone,  because  he  was  not  secured,  apprehend- 
ing (he  saith)  fear  of  the  multitude",  not  of  bm 
trial ;  so  that  the  Lords  not  giving  credit  to 
your  charge  against  him,  he  says,  '  he  flies  not 
'  from  justice/  Now  if  upon  this  bill  you  shall 
banish  him,  it  would  be  said  you  could  not 
moke  good  the  charge,  and  therefore  laid  thia 
sentence  upon  him. — The  precedent  is  also  dan- 
gerous :•  if  having  gone  se  far  in  a  judicial  way 
you  should  now  go  in  a  legislative  :  if  upon 
reason  of  state,  Lords  may  be  banished,  it  may 
be  by  dozens :  as  you  proceed  justly,  so  you 
will  be  justified.— Nor  is  the  danger  greater  if 
the  Lords  go  by  Proclamation,  and  he  be  put 
into  custody  when  he  comes;  if  he  can  practise 
any  thing,  will  not  he  be  less  capable  when 
under  the  Proclamation,  than  when  this  bill  ie 
passed,  which  condemns  him  without  hearing  ? 
and  1  am  not  for  any  punishment  till  heard.  In 
Cromwell's  case,  who  moved  in  Hen.  8's  time, 
to  attaint  a  Lord  unheard,  the  judges  declared 
they  might,  and  it  would  stand  ;  afterward  the 
said  Cromwell  was  attainted  and  condemned 
unheard,  and  such  counsel  usually  falls  npon 
those  that  counselled  it, 

2C 


887]         STATE  TRIALS,  15-19  Charles  IL   HtoS-7.— Proceeding  ogam*         [3S8 

maa  thinks  it  is  good  upon  the  Lords9  Reasons, 
lie  is  mistaken ;  and  therefore  my  advice  is  to 
proceed  upon  the  bill,  though  not  upon  the 
Keasous  from  the  Lords.  Some  tbink  the 
punishment  in  the  bill  too  little  for  the  crime, 
others  too  much,  because  not  summoned ;  so 
that  it  must  fall  out,  that  a  person  impeached 
by  the  Hou*e  of  Commons  must  see  the  House 
rise  without  any  marks  of  displeasure  upoa 
him :  can  any  man  be  heard,  who  will  not  be 
heard  ?  Why  sliould  not  you  proceed  in  such  a 
way  against  him,  as  whose  Tery  flight  amounts 
to  a  confession  ?  And  have  you  not  burnt  his 
paper  for  reflecting  upon  the  House  ?  and  can 
you  think  he  will  appear  who  is  departed  ia 
despair  of  the  court  ?  And  now  you  are  con- 
tending to  give  him  time. — Then  consider  the 
thing  in  itself.  Suppose  the  king  had  a  mind 
to  attaint  him,  the  king  can  do  it  without  your 
help,  for  he  may  be  out-lawed  for  liigh-treason ; 
fur  though  that  be  reversible  at  common-law, 
if  be  be  beyond  sea,  yet  by  two  express  acts  of 
parliament  it  is  otherwise,  but  the  king  cannot 
banish  him  without  your  concurrence :  suppose 
him  fled  and  attainted,  so  that  the  question  is 
not  upon  his  life,  but  his  estate,  suppose  your 
justice  satisfied  in  that,  is  it  not  past  all  manner 
of  consideration  that  the  king  cannot  npon  ap- 
plication restore  it,  so  that  all  you  looked  for 
by  attainder,  is  done  hv  this  bill  of  banishment, 
for  his  life  is  saved  by  night,  as  would  his  estate 
by  compassion  ;  but  there  is  something  in  this 
bill,  which,  without  it,  you  can  never  get, 
that  is,  you  put  him  under  your  displeasure, 
which  the  king  cannot  pardon  ;  and  will  voa 
have  it  thought  abroad,  that  the  earl  of  Cla- 
rendon, fled  as  he  is,  hath  been  something  too 
hard  for  the  two  Houses  ? 

Sir  Tho.  Littleton.  If  there  be  a  necessity  of 
differing  with  the  Lords,  and  I  thought  the  dif- 
ference would  produce  such  effects,  I  should 
not  speak,  but  they  only  tell  you  it  is  unne- 
cessary and  ineffectual.  You  have  impeached, 
and  are  now  told  if  you  proceed,  it  will  make 
difference ;  but  I  fear  another  greater  danger 
than  this  difference.  The  world  will  say  yoa 
were  willing  he  should  At,  because  you  could 
not  prove ;  by  flying  ho  hath  forfeited  bis 
estate  ;  if  the  king  give  it  him  again,  it  is  his 
mercy;  but  do  you  justice:  therefore  press  for 
a  Proclamation,  for  the  bill  is  inconsistent  with 
your  honour. 

Mr.   Vaughan.  I  have  listened  with  muck 
attention  to  this  discourse,  and  understand  it  as 
little  now  as  at  the  beginning,   the  discourse*  ' 
being  nothing  adequate  to  thai  end.   You  have 
Reasons  from  the  Lords  why  they  agree  not 
with  you,  and  if  you  agree  with  the  Reasons,  tba 
sum  is  to  read  the  bill ;  but  if  you  agree  not, 
you   must  desire  a  conference,   and  if  they  i 
concur,  you  may  btrve  a  Proclamation,  if  not 
(as  I  think  they  will  net)  you  are  where  yos 
were :  we  suppose  him  not  to  be  in  England,  , 
and  if  so,  what  is  the  Proclamation  more  than 
the  king's  writ  ?  It  reacheth  no  man  out  of  tl  e 
kingdom;    It  is  true,  iu  some  cases,  if  the  per* 
sons  are  gone  out  of  the  had  they  are  sua* 


Sir  Rob.  Htfward.  The  earl  of  Clarendon 
taith,  '  That  he  cloth  not  withdraw  from  your 
•  justice,  but  far  fear  of  .tumults  ;*  but  that 
reason  any  man  may  give  for  his  flying,  if  it 
will  be  an  excuse ;  but  he  might  have  secured 
himself  from  tumults  by  rendering  himself,  and 
his  iunocency  upou  his  trial  would  have  cleared 
him.  Tiiis  at  last  may  come  to  a  Free  Con- 
ference, then  you  may  be  left  to  go  along  with 
Che  king ;  the  Houie  ri»eth  and  doth  nothing, 
and  theu  the  worid  will  see  that  this  business 
will  assure  the  king  of  France,  that  he  hath  a 
man  with  him  so  great,  as  to  hinder  us  from 
doing  any  thing  against  him :  therefore  as  you 
ought  to  do  something  against  him,  see  whe- 
ther it  may  not  be  done  by  the  bill,  by  resum- 
ing his  lauds,  &c.  if  he  come  not  in  by  a  day. 
-—An  exception  may  be  agaiiut  this  way, 
namely,  That  there  is  no  attainder ;  but  if 
there  bad  been  such  a  bill,  the  thing  which 
should  sway  me  should  be  the  duke  of  York's 
marriage:  so  that  if  you  commit  this  bill,  you 
may  add  all  severities,  except  that  of  attainder, 
and  if  he  come  by  a  day,  then  all  to  he  void. 
If  you  go  by  Proclamation,  the  Lords  may  not 
concur,  and  you  lose  your  ends.  By  this  bill 
all  favour  that  he  can  expect  is  shewed,  and 
this  way  will  be  the  best  confutation  of  the 
Lords'  Reasons ;  therefore  commit  the  bill. 

Mr.  Secretary  Morrice.  I  am  for  committing 
the  bill,  though  it  be  condemning  unheard ; 
because  he  could  not  but  conclude  it  would  be 
.  so.    *  Et  volenti  non  fit  injuria/ 

Sir  K.  Temple.  You  have  proceeded  against 
this  Earl  in  all  ordiuary  ways,  and  have  been 
baffled  by  the  Lords.  In  Edw.  3rd's  reign, 
Adam  de  Berry  fled,  and  a  Proclamation  went 
against  him,  and  the  Commons  neither  did,  nor 
ever  were  bound  to  deliver  their  articles  till  the 
party  appeared,  and  in  that  case  they  delivered 
not  their  articles  till  the  last  day,  when  he  not 
appearing  was  convicted.  When  you  would  go 
by  attainder,  they  tell  you,  deliver  special 
matter,  and  we  will  summon  him  ;  when  you 
ask  a  Proclamation,  they  tell  you,  deliver 
special  matter:  if  you  declare  the  matter  to  the 
court,  it  is  upon  record,  and  all  may  know  it. 
.  You  have  tried  all  ways  legal  and  regular,  and 
.they  will  do  you  justice  in  neither.  Now 
.what  can  you  do  ?  Except  you  and  the  Lords 
combine  in  justice  together,  he  must  escape, 
and  if  you  can  be  made  to  differ,  he  goes 
away  in  a  smoke.  If  you  go  to  the  king  for  a 
Proclamation,  you  must  return  to  the  Lords  for 
justice.  I  am  sorry  the  Ivy  hath  been  so  near 
the  Oak,  that  you  cannot  touch  it,  without 
toucbiog  that.  There  remains  a  bill  before  you, 
and  in  that  you  are  upon  equal  terms  with  the 
Lords  ;  therefore  give  him  a  duy  to  be  heard, 
and  if  he  come,  let  him  ;  but  theu  his  penal- 
ties are  too  low  for  his  crimes ;  therefore  read 
the  bill,  go  higher,  degrade  him  of  honours, 
forfeit  his  'lands,  and  whether  you  will  go  so 
far,  I  lease  with  you. 

Mr.  Sol.  Gen.  It  is  not  impossible  to  agree 
with  the  Lords  in  their  Reasons,  but  the  reason 
n\ust  be  because  the  bill  is  good.    But  if  any 
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noncd,  tod  if  they  come  not,  their  lands  are 
seized,  bat  it  it  not  by  Proclamation,  which 
siguifiea  nothing  if  the  party  be  gone. — Then 
fo  on;  suppose  the  Lords  join  in  desiring  a 
Proclamation,  the  end  of  which  is  appearing 
and  apprehending;  possibly,  you  gain  one  part, 
that  if  he  be  apprehended,  they  do  imprison 
him  upon  a  general  impeachment ;  bat  if  they 
agree  not,  what  benefit  hare  you  by  it  ?  None : 
but  if  he  appears,  to  what  is  it  ?  There  is  no 
charge^-if  apprehended,  to  answer  the  general 
charge.— Then  the  third  way  is,  If  the  Lords 
agree  not,  that  you  shall  go  to  the  king;  and 
there  is  a  more  dangerous  rock  in  that,  than  in 
any  thing ;  for  we  never  heard  of  a  commit- 
ment '  per  ipsnm  dominom  regein,'  but  '  per 
1  mandatum  domini  regis,'  because  against  the 
kiog  lies  bo  damages :  what  then  must  you  do  ? 
Many  think  it  injustice  to  proceed,  if  he  be  not 
called  by  Proclamation.  Hut  it  is  plain,  if  you 
proceed  upon  this  bill,  you  go  not  upon  your 
impeachment,  but  because  he  is  fled  from  the 
justice  of  the  land,  wherewith  you  hare  charged 
km  in  burning  bis  paper ;  and  it  imports  little, 
that  be  saita  he  is  innocent;  for  why  then  doth 
be  fly  ?  Shall  we  abate  him  of  what  he  ought 
to  suffer  for  bis  saying  so  ?  He  is  fled  from  the 
justice  of  the  parliament,  and  therefore  is  pro- 
ceeded with ;  and  for  what  others  say,  you 
ought  oot  to  regard  popular  reasons,  but  to 
jmnue  your  own ;  it  is  enough  for  you  to  hear 
•one  proofs  made :  when  was  it  known  in  any 
court,  that  proofs  should  be  taken  only  on  one 
fide?  So  that  you  cannot  acquit  your  own 
justice,  nor  bring  him  any  ways  to  answer,  he 
being  gone ;  nor  can  you  have  any  effect  of  the 
Proclamation,  though  the  Lords  join  in  it : 
therefore  unless  you   will  have  nothing  done 


after  all  this,  (for  he  may  not  be-  guilty  of  all 
charged,  who  yet  hath  made  himself  guilty  of 
what  is  charged  by  flying)  read  the  bill. 

At  last  the  question  was  put,  whether  the 
bill  should  be  read  and  committed :  109  for  it. 
65  against  it. 

December  18. 

The  Bill  for  banishing  the  earl  of  Clarendon 
*a§  leported  from  the  Committee,  and  read. 

Sir  Robert  Howard.  I  desire  that  to  the  Pre- 
face of  the  Bill  this  addition  may  be  made ; 
M  that  whereas  the  earl  of  Clarendon  was  im- 
peached of  Treason  by  the  Commons,  who  de- 
aired  be  might  be  secured,  but  was  not,  and  there* 
upon  it  fled."  And  this  to  the  end  the  protest- 
ing Lords  may  be  gratified,  who  took  so  much 
care  of  the  Commons. 

Sir  Robert  Curr  seconds  the  motion. 

Sir  Jo&«  Talbot.  I  cannot  concur  with  that 
motion,  because  we  cannot  take  notice  of  what 
the  Lords  do. 

Sir  it  Temple.  We  may  take  notice  of 
things  in  the  Lords'  books  which  are  records, 
and  there  the  Protest  is  entered ;  and  though 
doc  to  gratify  them  who  owned  our  right,  yet 
we  ought  to  take  care  of  our  own  right:  And 
that  the  world  may  see  we  have  some  cause  to 
P**  this  biu,  neither  deal  so  modestly  with  a 


man  who  flies  from  justice,  as  to  use  his  owu 
word  (withdraw)  but  call  it  flying. 

Sir  Thomat  dower.  Let  the  words  be, '  that 
*  having  been  impeached,  and  moved  to  be  st- 
'  cured,  hath  withdrawn  himself/ 

Mr.  Solicitor.  The  word  '  moved/  destroy* 
the  bill  itself:  the  word  of  the  bill  is  to  unite 
the -two  houses,  and  this  Amendment  tends  to 
destroy  that  end,  for  the  addition  to  the  Preface 
being  insisted  on,  the  Lords  will,  add  the  rea- 
sons for  not  committing,  and  so  revive  the 
whole  matter  again.  Let  the  Lords  add  in 
their  books  what  they  will,  your  books  will  an 
much  justify  you,  as  theirs  them. « 

Sir  Hum.  Winch.  Let  the  words  be  added, 
whether  the  Lords  agree,  or  not,  that  it  may 
appear  upon  our  books. 

Mr.  Hugh  BoKowcn.  The  preface  is  but 
history,  yet  add  these  words,  and  let  the  Lords 
insert  what  they  please.  I  should  rather  con* 
cur  with  them,  than  leave  oat  those  words. 

Mr.  Vaugkan.  Put  no  question  upon  these 
words,  but  whether  the  Preface  shall  go  as  it  it : 
The  bill  in  probability  is  a  safe  bill,  because  it 
came  from  them  :  But  if  you  begin  an  altera* 
teration,  you  yourselves  render  it  unsafe ;  for 
if  you  put  in  these  words,  then  the  Lords  will 
add,  *  for  want  of  special  matter,'  and  so  it 
will  come  to  nothing. 

Then  the  Bill  was  read  the  third  time. 

Mr.  Vaugkan.  I  am  against  the  word '  with- 
drawn/ and  for  the  word  •  flight*  instead  of  it, 
and  in  regard  the  justice  of  this  bill  depends 
upon  the  word '  flight/  put  it  expressly. 

Sir  R.  Carr. ,  1  am  against  this  bill,  though 
I  was  earnest  in  the  matter  as  any  one  while  I 
thought  there  was  proof;  hut  now  none  appear* 
ing,  1  am  against  the  bill,  because  you  are 
confirming  what  the  Lords  hare  done. 

Mr.  Vaugkan.  Many  men  wonder  that  no 
reason  is  given  for  passing  this  bill,  but  the 
question  is  mistaken,  the  bill  is  grounded  upon 
his  flight  after  his  impeachment,  and  his  flying 
implies  some  guilt ;  if  none,  it  is  the  sates* 
argument  for  any  man  to  run  away,  and  then 
there  is  nothing  to  catch  him.  A  proclamation 
to  a  man  out  of  the  kingdom  signifies  nothing. 
But  in  the  whole  it  is  plain,  that  he  saith,  that 
finding  the  king's  Justice  obstructed  in  parlia- 
ment, he  is  fled.  Obj.  But  it  will  be  said, 
Upon  bare  flight  never  was  any  man  punished. 
Answ.  If  one  man  kills  another  and  flies,  though 
upon  his  trial  he  shall  be  acquitted,  yet  he 
shall  never  recover  his  goods  because  of  his 
flight.  There  have  been  several  Acts  of  Ba- 
nishment, Spencer,  ozc.  And  though  in  this 
there  is  something  more  severe  than  in  them, 
namely  that  none  shall  correspond  with  him ; 
yet  there  is  also  some  advantage,  namely,  that 
if  he  come  in  by  the  1st  of  February  «H 
shall  be  void ;  for  when  the  crime  is  laid,  and 
bis  flight  makes  him  guilty,  be  ought  not  to 
have  a  day. 

Then  the  question  was  put  for  passing  the 
bill;  65  for  it,  42  against  it.  So  the  bill  passed 
the  Commons,  and  afterwards  obtained  the 
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royal  assent.    It  is  as  follows,  stat.  19  Car.  2, 
c.  10. 

An  Act  for  Banishing  and  Disenabling  the 
Earl  of  Clarendon. 

, "  Whereas  Edward  earl  of  Clarendon  having 
been  impeached  by  the  Commons  assembled  in 
parliament,  of  treason  and  other  misdemeanors, 
liath  knowingly  withdrawn  himself,  and  is  fled, 
whereby  justice  cannot  be  done  upon  hrm  ac- 
cording to  his  demerit,  Be  it  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons  in  parliament  as- 
sembled, and  by  authority  of  the  same,  That 
the  said  Edward  earl  of  Clarendon  shall  and 
do  suffer  {perpetual  Exile,  and  be  for  ever  ba- 
nished this  realm,  and  all  other  his  majesty's 
dominions,  and  shall  be  forever  disabled  from 
having,  holding  or  enjoying  any  office  or  place 
of  public  trust,  or  any  other  employment  what- 
soever. 

"  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  it  shall  be,  and  be  taken  to 
be  treason,  for  the  said  Earl  at  any  time  to  re- 
turn into,  or  be  found  in  England,  or  any  other 
his  majesty's  dominions,  after  the  1st  day  of 
Xebruary,  according  to  the  account  of  Eng- 
land, 1667 ;  and  that  in  case  the  said  Earl 
shall  at  any  time  return  into,  or  be  found  in 
England,  or  any  other  his  majesty's  dominions, 
after  the  said  1st  day  of  February,  That  the 
said  Earl  shall  suffer  the  pains  and  penalties 
of  treason,  and  be  made  incapable  of  any 
pardon  from  the  king's  majesty,  his  heirs  and 
successors,  but  by  act  of  parliament ;  and  that 
all  correspondency  with  the  said  Earl,  except 
k  be  of  his  children,  or  such  persons  as  shall 
be  licensed  by  the  king  in  council,  concerning 
his  estate  and  domestic  affairs  only,  after  the 
said  1st  day  of  February,  shall  be,  and  he  taken 
to  be  of  the  same  nature  as  correspondency 
with  a  traitor;  and  the  offender  therein  shaft 

suffer  such  pains  and  penalties,  as  by  the  laws 


Against  this  Act,  the  following  PaoTxm 
entered  in  the  Lords'  Journals* 

December  13.  An  Act  for  banishing  and 
disabling  the  earl  at  Clarendon,  was  read  a 
third  time.  The  question  beiug  put,  whether 
this  Bill  shall  past ;  It  was  resolved  in  the  af- 
firmative. 

"  I  whose  name  is  underwritten  do,  accord- 
ing *o  the  ancient  right  and  usage  of  all  the 
peers  of  the  realm  assembled  in  parliament, 
after  due  leave  demanded  from  the  House  in 
the  usual  manner  and  form,  a*  the  Journal  Book 
doth  shew,  enter  and  record  in  v  Protestation  and 
dissent  as  follows.  1.  That  without  having  ever 
been  in  prison,  or  imprisonment  appointed,  or 
any  legal  charge  brought,  it  seems  unjust  to 
punish  the  earl  of  Clarendon  for  only  withdraw* 
ing  himself;  it  not  being  at  all  certain  to  the 
house,  that,  he  is  gone  out  of  the  kingdom  ;  and 
if  it  were  known  to  the  Lords  that  he  were  Bed 
beyond  the  seas,  though  the  fault  would  be 
very  great  in  a  person  who  hath  lately  beea 
in  such  trust,  yet  perpetual  exile,  ana  being 
for  ever  disabled  from  bearing  any  office,  ana 
the  penalties  in  the  bill,  seem  too  severe  a  cen- 
sure. 2.  That  it  may,  perhaps,  give  some  oc- 
casion for  the  scandal  to  bare  it  believed,  that 
the  House  of  Commons,  and  others,  by  stand* 
ing  so  long  upon  pretence  of  a  privilege  to  re- 
quire commitment  before  special  matter  of 
Treason  assigned,  were  in  doubt,  that  no  proof 
of  Treason  could  be  made  out  against  the  part? 
accused  ;  and  that  they  had  therefore  designed, 
through  terror,  to  make  him  fly ;  and  fear,  lesc 
he  should  yet  return  to  be  tried,  in  case  they 
should  bring  in  special  matter  of  Treason,  as 
they  ought  to  do,  whensoever  they  accuse. 
3.  That  by  this  bill,  power  being  taken  from 
the  king  to  pardon,  it  appeareth  to  lie  a  great 
entrenchment  upon  his  majesty's  royal  preroga- 
tive. 4.  That  there  can  be  no  such  case,  as 
have  been  pretended,  ever  to  cause  a  necessity 
in  the  House  of  Commons  not  to  acquaint  the 


of  this  realm  are  to  be  inflicted  upon  such  per-  *r  fords  with  the  particulars  openly  made  known 
sons  as  keep  correspondence  with  traitors ;  and  ~  '  '   ' 

that  all  letters  sent  to  the  said  Earl,  be 
shewed  to  one  of  the  principal  Secretaries  of 
State  before  tbey  be  sent ;  and  that  all  letters 
which  shall  be  received  from  the  said  Earl,  be 
likewise  shewed  to  one  of  the  principal  Secre- 
taries within  ten  days  after  each  receipt,  under 
the  penalties  aforesaid. 

"  Provided  always,  That  if  the  said  earl  of 
Clarendon  shall  on  or  before  the  said  1st  day 
of  February  neit,  render  himself  unto  one  of 
his  majesty's  principal  Secretaries  of  State, 
or  to  the  Lieotenantof  the  Tower  of  London 
for  the  time  being,  in  order  to  his  trial,  which 
Shall  be  in  parliament,  That  then  and  in  such 
case,  all  and  every  the  penalties  and  disabili- 
ties by  this  act  imposed  upon  the  said  Earl  of 
<*larendon,  shall  oe  utterly  void  and  of  no 
effect,  any  thing  herein  before  mentioned  to 
the  contrary  notwithstanding." 


to  them,  by  which  they  were  first  satisfied  to 
find  ground  to  accuse.  5.  That  the  Com* 
mons,  so  far  judging  any  article  to  be  Treason, 
as  to  insist  upon  commitment,  without  im- 
parting the  particulars  to  the  Lords,  do  seem 
therein  to  usurp  that  first  part  of  judicature 
from  the' Lords,  who  are  the  highest  court  of 
justice  in  the  kingdom.  6.  That  to  require 
such  commitment  seems  to  be  contrary  to  the 
Petition  of  Right  and  Magna  Charta,  and  the 
rights  not  only  of  the  peers,  and  great  persons 
of  this  kingdom,  but  the  birth-right  even  of  the 
meanest  subjects;  and  therefore  those  proceed* 
ings  not  having  been  according  to  *  law  and  the 
ancient  rules  of  parliament,  hath  given  oppor- 
tunity to  the  earl  of  Clarendon  to  absent  him- 
self. "  7.  The  commitment  upon  a  general  im- 
peachment hath  been  heretofore,  and  may  be 
again,  of  most  dangerous  consequence ;  and  as 
is  conceived,  the  Lords  have  yet  ne  way  for 
them  so  well  to  justify  their  fair  and  upright 
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proceedings  in  the  earl  of  Clarendon's  busi- 
ness, aod  the  true  regard  they  have  had  herein 
to  die  king  and  kingdom,  as  to  decline  this  Bill 
of  Banishment,  and  to  expect  a  particular  ac- 
cusation of  the  said  earl ;  and  thereupon  ac- 
cording to  law  and  justice  to  appoint  him  a  day 
for  appearance,  which  if  he  observe  not,  with- 
oat  farther  process,  sentence  might  lawfully  be 
pronounced  against  him.    Strafford." 


"  We  having  this  day  given  our  negatives  to 
the  pasting  of  a  Bill  for  banishing  and  dis- 
enabling  the  earl  of  Clarendon ;  and  having 
asked  leave  of  the  house  to  enter  our  dissents, 
to  the  end  that  it  may  appear  to  posterity  that 
we  did  not  give  our  consents  to  that  bill,  we 
do  now  take  liberty  to  enter  our  dissents,  by 
subscribing  oor  names.  Berkeley  of  Berkeley! 
Holies,  Ro.  Lexington,  T.Culpeper." 


The  Earl  of  Clarendon's  Vindication  of  Himself  against  the  Ar- 
ticles of  Treason  exhibited  against  him  in  Parliament.* 


Mr.  Seymour's  Speech  to  the  House  of  Lords. 

«  My  Lords: 
*  The  Commons  assembled  in  parliament, 
hiring  received  information  of  divers  treason- 


able practices  and  designs  of  a  great  peer  of 
this  noose,  (Edward  earl  of  Clarendon)  com- 
mand me  to  accuse  the  said  Edward  earl  of 
Clarendon  of  Treason,  and  other  crimes  and 
misdemeanors ;  and  I  do  here  in  their  names, 


•  "  As  nothing  could  be  more  surprising  to 
ne,  nor  I  think  to  any  man  else,  than  to  find 
myself,  after  near  thirty  years  service  of  the 
crown  in  the  highest  trust ;  after  having  passed 
ill  the  time  of  bis  majesty's  exile  with  hnn  be- 
yond the  seas,  and  in  his  service,  and  in  which 
tbe  indefatigable  pains  I  took  was  notorious  to 
niany  nations ;  and  after  I  had  the  honour  and 
"happiness  to  return  again  with  his  majesty  into 
England,  and  to  receive  from  him  so  many 
eouuent  marks  of  bis  favour,  and  to  serve  him 
near  eight  years  after  his  return,  in  the  place 
of  the  greatest  trust,  without  ever  having  dis- 
covered that  his  majesty  was  offended  with  me, 
«r,  in  truth,  that  be  had  ever  the  least  ill 
soccess  from  any  counsel  I  bad  ever  given  him ; 
or  that  any  person  of  honour  and  reputation, 
or  interest  in  the  nation,  had  ever  made 
the  least  complaint  against  me,  or  bad  any 
tbooght  that  the  miscarriages  (for  miscarriages 
•ere  enough  spoken  of)  had  proceeded  from 
me,  or  any  advice  of  miue :  I  say,  as  after  all 
this  I  could  not  but  be  exceedingly  surprised, 
to  find  myself  on  a  sudden,  when  I  bad  not  the 
Itast  imagination  of  it,  bereft  of  the  king's 
favour  ;  and  fallen  so  far  from  his  kindness, 
even  within  three  or  four  days  after  his  majes- 
ty had  vouchsafed  to  condole  with  me  in  my 
bouse  for  the  death  of  my  wife,  that  he  resolv- 
ed to  take  the  Great  Seal  from  me :  So  \\  was 
ao  Maati  comfort  to  me,  to  see  and  know,  that 
very  few  men  of  honour  or  reputation  ap- 
proved or  liked  what  was  done ;  but  that  the 
•**e  was  contrived,  pursued  and  brought  to 
P**s  by  men  and  women  of  no  credit  in  the 
nation;  by  men,  who  bad. never  served  bis 
majesty  or  his  blessed*  father  eminently  or  use- 
ft%«  but  most  of  them  in  trust  aad  credit 
ander  Cromwell,  or  never  of  credit  to  do  him 
the  least  service;  and  who  were  ouly  angry 
*fth  me  for  not  being  pleased  with  their  vi- 
cious and  debauched  lives,  or  for  opposing  or 
dissuading  their  loose  and  unreasonable  coun- 
sel*, which  Uiey  were  every  day  audaciously 
•dninisteriog  m  matters  of  the  highest  mo- 
■*w>  with  great  licence  aad  presumption. 


But,  above  all,  it  was  of  the  highest  consola- 
tion to  me,  when  it  was  publicly  and  industry 
ously  declared,  that  the  king  was  firmly  re* 
solved  to  destroy  me,  and  would  take  it  very 
well  from  all  men  who  would  contribute  there- 
unto, by  bringing  in  any  charge  or  accusation 
against  me  ;  when  the  most  notorious  enemies 
I  had,  were  the  only  persons  trusted  in  em*, 
ployment;  men  who  had  most  eminently  dis- 
served and  maliciously  traduced  the  king,  and 
been  to  that  time  looked  upon  as  such  by  his 
majesty  ;  and  all  who  were  believed  to  have 
kindness  for  me,  were  discountenanced;  when 
men  of  ail  conditions  and  degrees  were  daily 
solicited  and  importuned,  by  promises  and 
threats,  to  declare  themselves  against  me,  at 
least  if  they  would  not  be  wrought  over  to  do 
any  thing  against  their  consciences,  that  they 
absent  themselves  from  those  debates ;  that  alt 
this  malice  and  conspiracy,  wii h  so  long  deli- 
beration and  consultation,  should  not  be  able 
at  best  to  produce  and  exhibit  any  other  charge 
and  accusation  against  me,  but  such  a  one,  as 
most  men  who  knew  me,  or  had  any  trust  and 
employment  in  the  public  affairs,  were  well 
able  to  vindicate  me  from  the  guilt  of,  and  even 
my  enemies  themselves  did  not  helievet 
The  particulars  w hereof  (as  far  as  I  can  take 
notice  of  them,-  they  having  not  to  this  day 
been  reduced  to  any  form,  so  much  as  in  the 
House  of  Commons  itself)  I  shall  now  exa- 
mine ;  and  if  I  shall  appear  too  tedious  in  the 
examination  and  disquisition  of  them,  and  trt 
say  more  than  is  necessary  for  my  own  De- 
fence, and  to  mention  many  particular  persona 
in  another  manner  than  is  usual  upon  occasions 
of  this  kind ;  I  desire  it  may  be  remembered 
and  considered,  that  this  is  not  written  as  a 
formal  Answer  to  an  Impeachment,  nor  like 
to  be  published  in  my  life-time  ;  a  judgment  o{ 
Banishment  being  passed  against  me  (without 
the  least  proof  made,  or  offered,  for  the  mak- 
ing good  any  one  Article  of  Treason  or  Mis- 
demeanor) by  act  of  parliament;  but  is  a  debt 
due  to  my  children  and  posterity,  that  they 
may  know  (how  much  soever  they  are  or  may 
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and  in  the  names  of  the  Commons  of  England, 
accuse  Edward  earl  of  Clarendon  of  Treason, 
a.nd  other  high  crimes  and  misdemeanors.  I 
am  further  commanded  by  the  House  of  Com- 
mons, to  desire  your  lordships,  that  the  earl 
of  Clarendon  may  forthwith  be  sequestered 
from  parliament,  aud  be  committed  to  safe 
custody.  They  further  command  me  to  ac- 
quaint yoor  lordships,  that  they  will  in  con- 
venient time  exhibit  the  articles' of  the  charge 
against  him." 

November  14,  166T. 

The  Vote  of  the  House  of  Lords. 

Resolved,  &c. ;  "  That  the  Lords  have  not 

complied  with  the   desire  of  the  Houw    of 

Common*,  concerning  the  commitment  ofthe 

earl  of  Clarendon,  and  sequestering  him  from 

Earliament ;  because  the  Hou*e  of  Commons 
aye  only  accused  him  of  Treason  in  geoeral, 
and  have  not  assigned  or  specified  any  particu- 
lar Treason." 

Articles  of  Treason  exhibited  in  Parliament 
against  Edward  earl  of  Clarendon. 

I.  "  That  the  carl  of  Clarendon  hath  de- 
signed a  standing  army  to  be  raised,  and  to 

fovern  the  kingdom  thereby ;  advising  the 
ing  to  dissolve  the  present  parliament;  to 
lay  aside  all  thoughts  of  parliaments  for  the 
future;  to  govern  by  military  power,  and  to 
maintain  the  same  by  free  quarter  and  contri- 
bution. 

II.  "  That  he  hatb,  in  hearing  of  many  of 
his  majesty's  subjects,  falsely  and  seditiously 
said,  the  king  was  in  bis  heart  a  Papist, 
Popisbly  affected,  or  words  to  that  effect. 

II.  "  That  he  hath  received  great  sums  of 
money  for  passing  the  Canary  Patent,  and 
other  illegal  patents;  and  granting  several 
injunctions  to  stop  proceedings  at  law  against 
them  and  other  illegal  Patents  formerly  granted. 


be  involved  in  the  effects  of  the  sharp  malice 
against  me)  how  far  I  am  from  any  guilt  of 
those  odious  crimes  which  have  been  so  odi- 
ously laid  to  my  charge.  And  this  being  my 
and,  I  may  be  excused  if  I  so  far  eularge  upon 
all  particulars,  that  it  may  be  manifest  unto 
them  how  far  I  have  been  from  treading  in 
those  paths,  or  having  been  accessary  to  those 
counsels,  which  have  been  the  source  from 
which  any  of  those  bitter  waters  have  flowed, 
which  have  corrupted  the  taste,  even  almost  of 
the  whole  nation.  And  in  order  to  this  so 
necessary  discourse  and  vindication  of  my  in- 
tegrity and  honour,  I  can  only  take  notice  of 
the  printed  paper  of  my  Charge,  all  other 
correspondence  and  communication  being  so 
strictly  inhibited  to  all  kind  of  men  to  hold 
any  commerce  with  me,  except  my  children 
and  menial  servants,  who  only  have  liberty  to 
write  to  me  of  my  own  domestic  affairs,  and 
the  letters  they  write  and  receive  being  to  be 
first  communicated  to  one  of  the  secretaries  of 
state."  Earl  of  Clarendons  letter,  dated 
Moatpeuar,  July  94»  1060, 


IV.  "  That'he  hatb  advised  and  procured 
divers  of  his  majesty's  subjects  to  be  imprisoned 
against  law,  in  remote  islands,  garrisons,  and 
other  places  thereby  to  prevent  them  from  the 
benefit  ofthe  law;  and  to  introduce  precedents 
for  imprisoning  of  other  of  his  majesty's  subjects 
in  like  manner. 

V.  "  Thut  he  hath  corruptly  sold  several 
offices,  contrary  to  law. 

VI.  "  That  he  hath  procured  his  majesty's 
custom*  to  be  farmed  at  under  rates,  koowing 
the  same ;  and  great  pretended  debts  to  be 
paid  by  his  majesty,  to  the  payment  whereof 
his  majesty  was  not  in  strictness  bound  :  And 
hath  received  great  sums  of  money  for  procur- 
ing the  same. 

VII.  "  That  he  hath  received  great  sums  of 
money  from  the  company  of  Vintners,  or  some 
of  them,  or  their  agents,  for  enhancing  the 
prices  of  wine,  and  for  freeing  them  from  the 
payment  of  legal  penalties  which  they  had  in- 
curred. 

VIII.  "  That  he  hath  in  a  short  time  gained 
to  himself  a  far  greater  estate  than  can  be 
imagined  to  be  lawfully  gained  in  so  short  a 
time  :  And  contrary  to  his  oath,  hath  procured 
several  grants  under  the  great  seal  from  his  ma- 
jesty, to  himself  and  relations,  of  several  of  bis 
majesty's  lands,  hereditaments,  and  leases,  to 
the  dis- profit  of  his  majesty. 

IX.  "  That  he  introduced  an  arbitrary  govern- 
ment in  his  majesty's  foreign  plantations;  aud 
hath  caused  such  as  complained  thereof,  before 
his  majesty  and  council,  to  be  long  imprisoned 
for  so  doing. 

X.  "  That  he  did  reject  and  frustrate  a  pro- 
posal and  undertaking,  approved  by  bis  ma- 
jesty, for  the  preservation  of  Nevis  and  St. 
Christopher's,  and  reducing  the  French  planta- 
tions to  his  majesty's  obedience,  after  the  com- 
missions were  drawn  for  that  purpose;  which 
was  the  occasion  of  such  great  losses  and 
damages  in  those  parts. 

XI.  "  That  he  adviied  and  effected  the  sale 
of  Dunkirk  to  the  French  king,  being  part  of 
his  majesty's  dominions,  together  with  the  am- 
munition, artillery,  and  all  sorts  of  stores  there, 
and  for  no  greater  value  than  the  said  ammuni- 
tion, artillery,  and  stores  were  worth. 

XII.  "  That  the  said  earl  did  unduly  cause 
his  majesty's  letters  patents  under  the  Great 
Seal  of  England  (to  one  Dr.  Crowther\  to  be 
altered,  and  the  inrollment  thereof  to  be  un- 
duly razed.  * 

XIII.  "  That  he  bath,  in  an  arbitrary  way, 
examined  and  drawn  into  question  divers  of  his 
majesty's  subjects  concerning  their  lands,  tene- 
ments, goods  and  chattels,  and  properties;  de- 
termined thereof  at  the  council- table,  and 
stopped  proceedings  at  law;  and  threatened 
some  that  pleaded  the  Statute  of  17  Car.  1. 

XIV.  "  That  he  had  caused  Quo  Warrantee 
to  be  issued  out  against  most  of  the  corpora- 
tions of  England  by  act  of  parliament,  to  the 
intent  he  might  receive  great  sums  of  money 
from  them  for  renewing  their  charters;  which 
when  they  complied  withal,  be  caused  the  said 
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Quo  Warrautos  to  be  discharged,  and  prosecu- 
tion thereon  to  cease. 

XV.  "That  be  procured  the  bills  of  settle- 
ment for  Ireland,  and  received  great  sums  of 
money  for  the  same  in  a  most  corrupt  and  un- 
lawful manner. 

XVI.  "  That  he  bath  deluded  his  majesty 
and  the  nation,  in  ail  foreign  treaties  and  nego- 
ciaUOEu  relating  to  the  late  war. 

XVII.  "  That  be  was  a  principal  author  of 
teat  ratal  counsel  of  dividing  the  fleet,  about 
June  1666." 

Tie  first  Charge,  then,  that  is  primed 
against  me,  is,  "  That  the  carl  of  Clarendon 
11  hath  designed  a  standing  Army  to  be  raised, 
°  and  to  govern  the  kingdom  thereby;  advised 
w  the  king  to  dissolve  the  present  parliament ; 
"  to  lay  aside  all  thought* of  parliaments  for  the 
"fature;  to  govern  by  military  power,  and  to 
M  maintain  the  same  by  free  quarter  and  con- 
u  tribution.M 

It  is  no  great  ranitv  to  believe,  that  there  is 
not  one  person  in  England,  of  any  quality,  to 
whom  I  ain  in  any  degree  known,  who  believes 
me  guilty  of  this  charge;  and  I  want  not,  a 
cloud  of  witnesses,  (besides  the  testimony  that 
I  hope  his  majesty  himself  will  vouchsafe  to 
give  me  in  this  particular)  who  from  all  they 
have  heard  me  say  in  council,  and  in  conversa- 
tion, can  vindicate  roe  from  this  odious  opinion. 
Having  had  the  honour,  by  the  special  com- 
mend of  his  late  majesty  of  blessed  memory,  to 
attend  the  prince,  bis  now  majesty,  into  the 
parts  beyond  the  seas,  and  to-  be  always  with 
him  and  in  his  service  these  many  years  of  his 
exile,  and  till  bis  happy  return  ;  I  always  en- 
deavoured to  imprint  in  his  majesty's  mind  an 
affection,  esteem  and  reverence  for  the  laws 
of  the  land;  without  the  trampling  of  which 
under  foot  himself  could  not  have  been  op- 
pressed ;  and  by  the  vindication  and  support 
of  them,  he  could  only  hope  and  expect  honour 
and  security  to  the  crown.  Upou  this  founda- 
tion and  declared  judgment,  I  came  into  the 
service  of  his  father,  by  opposing  all  illegal  and 
irregular  proceedings  in  parliament;  and  I 
never  swerved  from  that  rule  in  my  advice  and 
counsel  to  him  or  his  son.  From  the  time  of 
his  majesty's  happy  return  from  beyond  the 
Kas,  I  took  nothing  so  much  at  heart  as  the 
establishment  of  the  due  administration  of  jus- 
tice throughout  the  kingdom,  according  to  the 
known  laws  of  the  land,  as  the  best  expedient 
Iconldthink  of  for  tbe  composing  the  general 
distempers  of  the  nation,  and  uniting  the  hearts 
otthe  people  in  a  true  obedience  to,  and  re- 
verence, for  bis  majesty's  person  and  govern- 
vtpt  And  with  what  success  1  served  bis 
majesty  in  this  province,  (which  be  was  pleased 
principally  to  commit  to  my  care  and  trutt)  I 
■mw  appeal  to  the  whole  nation ;  and  whether 
the  oldest  man  can  remember,  that  in  the  best 
times  justice  was  evermore  equally  adminis- 
tered, and  with  less  complaint  and  murmur; 
which  hath  been  frequently  acknowledged  from 
«l  parts  of  the  kingdom,  and  been  often  taken 


notice  of  by  the  king  himself  with  great  appro* 
baiiou,  and  confessed  by  most  of  the  nobility 
upon  several  occasions.  I  have  often  declared 
in  parliament  the  king's  affection  and  reverence 
for  the  laws,  and  his  resolution  neither  to  swerve 
from  them  himself  nor  to  suffer  any  one  else  to 
do  so :  And  upon  the  public  occasions  of  swear- 
ing the  judges  in  any  courts,  I  always  enjoined 
them  to  be  very  strict  and  precise  in  the  ad- 
ministration of  justice  according  to  law,  with 
all*  equality  and  wilhout  respect  of  persons, 
which  the  king  expected  from  them  ;  and  that 
as  he  resolved  never  to  interpose  by  message 
or  letter  for  the  advancement  or  favour  of 
any  man's  right  or  title,  so  he  would  take  it 
very  ill  if  any  subject  (how  great  soever)  shoold 
be  able  to  pervert-  them :  And  I  do  believe, 
there  have  never  passed  so  many  years  together 
in  any  age,  in  winch  tbe  crown  hath  not  in  the. 
least  degree  interposed  in  any  cause  or1  title  de- 
pending in  Westminster-hall,  to  incline  tbe 
Court  to  this  or  that  side;  or  in  which  the 
crown  itself  hath  had  so  many  causes  judged 
against  it  in  several  courts;  at  least  in  which 
former  practice  and  usage  on  the  behalf  of  the 
crown  hath  been  less  followed :  And  nothing 
is  more  known,  than  that  from  the  tjrae  of  the 
king's  blessed  return  into  England,  even  to  the 
preparation  of  this  charge  against  me,  I  was 
reproached  with  nothing  so  much  as  too  much 
adhering  to  tbe  law,  and  subjecting  all  persona 
to  it;  and  this,  reproach  hath  not  been  cast 
upon  me  by  any  so  bitterly  and  maliciously, 
and  in  places  where  they  thought  it  might  pro* 
duce  most  prejudice  to  me,  as  by  those  who 
now  contrived  this  charge,  and  who  have  al- 
ways been  great  enemies  to  the  law. 

All  this,  and  much  more  of  this  kind,  is  mani- 
fest to  all  the  world ;  and  therefore  I  need  not 
labour  more  in  this  Vindication.  Yet  I  cannot 
but  observe,  that  there  is  not  in  all  the  king's 
forces,  nor  was  not  when  his  forces  were  then 
much  greater,  one  officer  recommended  by  me; 
and  most  of  them  such  who  professed  publicly 
a  great  animosity  against  me ;  having  been,  by 
the  malice  of  some  men,  very  unreasonably  per- 
suaded that  I  was  their  enemy ;  that  I  desired 
that  they  might  be  disbanded;  at  least  so 
obliged  to  the  rules  of  law,  that  they  should  be 
every  day  cast  into  prison  ;  and  they  had  in- 
deed found  that  in  some  insolencies  they  had 
committed  against  the  law,  and  some  pretences 
they  had  made  to  privileges  against  arrests, 
and  the  like,  that  1  had  always  opposed  their 
desires.  So  that  it  is  not  probable  that  I  should 
contribute  my  advice  for  the  raising  a  standing 
army,  and  that  the  kingdom  should  be  govern- 
ed thereby,  when  there  were  very  few  men  so 
like  to  be  destroyed  by  that  army  as  myself. 

There  is  another  part  of  this  article,  how  im- 
probable and  impossible  soever,  which  in  many 
respects  will  require  a  more  ample  discourse  and 
defence:  That  I  advised  the  king  to  dissolve 
tbe  present  parliament;  to  lay  aside  all  thoughts 
of  parliaments  for  tbe  future;  to' govern  by 
military  power,  and  to  maintain  tbe  same  by 
fret  quarter  and  contribution.  Which  particti- 
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law,  so  compounded  and  put  together,  aad  so* 
lemnly  undertaken  to  be  proved,  even  by  two 
privy -counsellors,  who  pretended  to  be  present 
at  the  debate,  was  ia  truth  the  foundation  of 
the  great  prejudice  that  was  -raised  against  me ; 
and  which,  though  known  to  be  false  to  the 
persons  who  dispersed  it,  and  appeared  very 
impossible  to  all  men  who  had  but  an  indiffe- 
rent good  opinion  of  my  integrity  or  discretion ; 
yet  the  manner  of  the  insinuation,  and  the 
circumstances  with  which  it  was  related,  and 
the  private  intimation  from  some  privy-coun- 
sellors that  they  would  prove  it,  got  so  much 
credit  in  the  House  of  Commons,  that  they 
thought  fit  to  make  it  a  part  of  my  charge ;  and 
therefore  it  will  be  necessary  to  set  out  a  clear 
narrative  of  that  whole  debate,  upon  some  par- 
ticulars whereof  those  informers,  against  their 
oath,  and  against  all  kind  of  ingenuity,  have 
grounded  their  insinuation,  and  direct  (though 
hitherto  secret)  information:  All  the  particu- 
lar* whereof  are  so  well  known  to  several  per- 
sons of  honour  who  were  present,  that  I  could 
sever  have  doubted,  if  the  matter  had  ever 
been  brought  to  a  public  examination,  I  should 
have  received  an  ample  vindication;  and,  in 
truth,  that  the  informers  themselves,  how  con- 
fidently soever  thev  had  undertaken  k,  would 
never  nave  justified  their  accusation. 

At  the  last  recess  of  the  parliament  it  had 
been  prorogued  to  the  tenth  of  October  foBow- 
iug,  I  being  at  that  time  indisposed  with  the 
gout,  and  so  not  able  to  be  present.  About 
the  beginning  of  June  (the  treaty  being  then 
begun  at  Breda,)  the  Dutch  fleet,  under  the 
command  of  De  Ructer,  came  upon  our  coast, 
and  seemed  to  be  bound  for  the  river  of 
Thames,  which  caused  a  general  terror  in  Kent; 
upon  which,  lieutenant  general  Middleton  was 
suddenly  sent  down  thither  to  draw  the  train- 
bands together,  in  order  to  which  he  convened 
them  to  Rochester :  The  fortifications  at  Sbeer- 
ness  (which  the  king  believed  to  have  been 
made  defensible,  having  himself -made  a  journey 
thither  in  the  winter,  and  charged  the  commis- 
sioners for  the  ordnance  for  the  prosecution  of 
k,  who  no  doubt  failed  much  in  the  execution 
of  his  commands)  were  found  so  weak,  and  so 
utterly  untenable,  that,  upon  the  approach  of 
the  Dutch  fleet,  the  soldiers  who  were  in  it 
(who  were  very  good  experienced  men,  and 
under  excellent  officers)  were  by  their  cannon 
forced  to  quit  it,  and  the  Dutch  presently  land- 
ed upon  it,  and  seemed  to  have  a  resolution  of 
fortifying  it:  Upon  the  news  whereof,  and  of 
the  general  distraction  in  that  country,  the  duke 
of  Albemarle  was  sent  down  to  Chatham  with 
such  troops  of  herse  and  foot  as  could  speedily 
be  drawn  together  of  (he  regiments  of  guards, 
and  such  of  the  train- bands  of  the'  neighbour 
countries  as  could  he  persuaded  to  march. 
Upon  the  General's  arrival  at  Chatham,  he 
writ  very  chearful  and  confident  letters,  that 
be  bad  no  fear  of  the  Dutch,  if  they  should 
make  any  attempt,  which  he  was  confident 
they  dusst  not  fjio ;  and  tbat  he  had  put  a  chain 
•war  the  riser,  which  would  stop  iheir  ships 


from  coming  up:  However,  the  next  day,  being 
the  twelfth  of  June,  the  Dutch  fleet  advanced, 
having  without  the  least  difficulty  broken  the 
chain,  and  sltortly  after  taken  and  burned  two 
or  three  of  the  greatest  ships  of  the  royal  navy 
(which  had  been  very  negligently  left  there,  and 
might  well  have  been  brought  into  security,) 
and  sis  or  seven  merchant-ships,  whereaf  some 
were  outward-bound  with  merchandise;  all 
things  being  iu  so  great  distraction  at  Chatham, 
and  thereabouts,  that  nothing  was  done  that 
was  naturally  to  be  expected  from  an  expe~ 
rienced  commander,  who  had  excellent  officers 
with  him,  ready  to  obey  his  orders. , 

The  noise  of  this  quickly  filled  the  city  of 
London ;  and  yet  the  confusion  there  was  not 
so  great  as  in  the  court  itself,  where  they  who 
had  most  advanced  the  war,  and  reproached 
those  who  were  against  it,  as  men  who  were 
not  solicitous  for  the  honour  of  the  nation,  and 
who  never  spoke  of  the  Dutch  but  with  con- 
tempt, and  that  they  should  be  cudgelled,  were 
the  most  dejected  men  that  can  be  koagmed, 
speaking  very  bitterly  against  those  who  bad 
advanced  the  war:  And  truly,  the  distraction 
was  so  goeat  in  court  and  city,  as  if  an  army 
of  100,000  men  had  encompassed  it;  and 
though  the  Dutch  fleet  returned  out  of  the 
Thames,  and  advanced  no  farther  than  Chat- 
ham, yet  it  remained  still  upon  the  coast,  and 
landed  about  Harwich,  and  attempted  the 
castle  of  Laaghorne-Point,  and  kept  the  coun- 
ties of  Essex,  Norfolk,  and  Suffolk,  in  perpetual 
alarm  for  many  days:  The  train- bands  which 
had  been  drawn  together,  pretended  that  the 
time  was  expired  that  they  were  obliged  to 
maintain  themselves;  and  therefore  required 
pay,  or  liberty  to  depart,  though  the  enemy 
was  in  view,  and  themselves  like  to  be  made 
the  fir»t  prey.  The  regiments  which  had  been 
pused  without  charge  to  the  king,  upon  the 
interest  of  several  persons  of  honour  and  great 
reputation,  had  upon  the  first  musters  received 
one  month's  pay ;  but  that  time  was  expired ; 
and  they  must  either  receive  another  pay,  or 
take  free  quarter-  upon  the  country,  which  the 
time  would  oot  bear.  In  this  perplexity,  some 
persons  had  advised  the  king  to  summon  the 
parliament  to.  convene  upon  a  short  day,  not- 
withstanding it  stood  prorogued  till  October. 
And  when  his  majesty  asked  tny  opinion  of  it, 
I  told  him  I  thought  it  could  not  be  done ;  I 
was  sure  it  never  had  been  done.  To  which 
his  majesty  replied,  That  be  was  assured  by 
many  that  b*  might  do  it,  and  named  Mr. 
Prynn  to  be  of  that  opinion.  Shortly  after  his 
majesty  appointed  the  whole  council  to  meet 
npon  the  oY bate,  of  which  I  knew  nothing  till  I 
came  into  the  room  :  The  king  himself  told  us 
what  we  were  to  debate  upon  ;  (hat  we  all  saw 
the  straits  we  were  in,  the  general  distemper  of 
the  natiou,  the  insolence  of  the  enemy;  that 
there  was  a  necessity  of  having  an  army;  that 
lie  had  no  money,  nor  knew  where  to  get  any, 
nor  couid  imagine  any  other  way  to  provide 
against  the  inconveniencies  which  were  in  view, 
than  .by  calling  the  parliament;  of  which  And 
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any  other  expedient  he  would  receive  our  ad- 
vice ;  expressing  so  modi  of  bis  own  sense,  that 
it  was  pMm  enough  that  he  inclined  to  that 
remedy:  Upon  which  three  or  four  of  those 
who  sat  at  the  lower  end  of  the  table,  and  who 
were  known  to  hare  contrived  the  counsel,  ex- 
pressed themselves  at  large;  seemed  very  con- 
Meat  thar  it  might  lawfully  be  done  ;  that  no 
other  way  conld  be  found  to  raise  money ; 
tint  men  could  not  be  kept  together  without 
money;  and  desired  that  they  who  were  of 
another  opinion  would  propose  some  other  coun- 
sel. I  do  not  deny,  their  reasons  did  in  no  degree 
satisfy  me ;  and  though  I  knew  very  well  that 
the  resolution  was  upon  the  matter  already 
taken,  that  cbere  was  a  groat  desire  in  some 
men  (whose  malice  to  me  Was  enough  known) 
to  lead  me  into  some  expressions  of  which  they 
might  take  advantage;  yet  the  obligation  of 
my  oath  to  deliver  myself  freely,  the  conceived 
security  of  that  place,  and  tire  opini  »n  that  the 
thing  proposed  was  not  reasonable,  and  would 
produce  many  inconveniences  to  the  king's 
service,  prevailed  with  me  to  discharge  my  own 
conscience,  God  knows,  according  to  the  best 
of  my  understanding :  1  Said,  I  knew  well  the 
disadvantage  upon  which  I  spoke  in  so  tender  a 
point,  and  too  unpopular  a  thing  it  was  to  be 
a^siost  the  convening  of  the  parliament  in  a 
time  of  so  great  straits,  when  no  other  remedy 
could  be  found  ;  yet  that  appearing  to  me  not 
practicable,  I  thought,  it  ought  not  to  be  em- 
braced ;  that  it  was  confessed  by  all  hands, 
that  in  the  point  of  law,  the  convening  them 
before  the  time  to  which  they  were  adjourned, 
ww  at  least  very  doubtful ;  and  to  me,  upon  all 
the  disquisition  I  cooid  make,  it  was  very  clear 
that  it  could  not  be  done ;  that  the  temper  of 
both  Houses  was  well  known ;  and  it  could  not 
hot  be  presumed,  that  when  they  came  together 
the  first  debate  they  would  fall  upon  would  be 
of  the  manner  of  their  coming,  and  whether 
they  were  in  a  capacity  to  act ;  and  I  doubted 
rery  much,  that  there  would  be  very  few  who 
would  he  willing  to  pass  an  Act  of  parliament 
in  so  doubtful  a  season ;  and  then  if  their  meet- 
ing was  only  to  confer,  when  they  might  say 
toy  thing,  and,  conclude  nothing,  I  thought  it 
well  worth  the  considering,  whether  in  so  gene- 
ral a  distemper,  such  an  assembly  might  not 
interrupt  all  other  cons oltations  and  expedients, 
and  yet  propose  none,  and  so  encrease  the  con- 
nuion :  I  said,  if  the  necessities  were  so  urgent, 
that  it  was  necessary  to  have  a  parliament  con- 
vened, and  that  they  could  not  lawfully  re-as- 
semble that  which  was  prorogued  till  the  day 
to  which  it  was  prorogued,,  as  I  was  confident  it 
could  not  be,  there  could  be  no  doubt  but  that 
U  was  io  4be  king's  power  to  dissolve  that  par- 
liament, and  forthwith  issue  out  writs  for  the 
calling  another  parliament,  which  might  regu- 
larly be, assembled  more  than  a  month  before 
th*  prorogued  parliament  could  meet.  And 
there  were  many  more  of  too  council  of  the 
same  mind,,  that  it  would  be  best  to  dissolve  the 
parliament,  and  to  call  another.  Many  de- 
clared themselves  against  tins  expedient;  pro- 


fessipg,  that  though  there  had  nt  some  times  ap- 
peared many  ill  humours  Hnd  raisnpprehensions 
in  the  House  of  Commons,  yet  that  they  were 
very  right  in  the  main,  for  the  king's  service  ; 
and  that  there  is  no  hope  ever  to  see  another 
House  so  well  constituted  for  church  and  state; 
and  the  king  himself  seemed  to  have  the  same 
opinion,  and  no  inclination  to  dissolve  it ;  and 
so  resumed  the  former  debate,  wfoat  was  to  be 
done  for  the  present  to  raise  money,  or  to 
maintain  his  army,  if  he  should  not  call  the 
parliament  to  meet  before  the  day  ?  The  olo! 
argument,  that  there  could  be  no  other  way 
to  be  found  out,  was  urged ;  and  calling  wktt 
more  than  usual  earnestness  in  that  place,  that 
they  J  ho' were  of  another  opinion  would  pro- 
pose their  expedient,  the  king  himtelf,  with 
some  quickness, B5ked  me  what  I  would  advise? 
To  which  I  replied,  that  if  in  truth  that  which- 
was  proposed  was  iu  the  nature  of  it  not  prac- 
ticable, and  being  practised  could  not  attairt 
the  effect,  ft  ought  to  be  laid  aside,  though  ano- 
ther could  not  for  the  present  be  proposed ; 
that  I  thought  it  clear,  that  the  parliament 
could  not  be  assembled  in  less  than  twenty  clnys,* 
and  that  if  they  were  met,  and  believed  them- 
selves lawfully  qualified  to  grant  a  supply  of 
money,  we  all  know  the  formality  of  that  trans- 
action would  require  so  much  time,  that  money 
could  not  be  raised  soon  enough  thereby  to 
raise  an  army,  or  maintain  that  part  of  it  which 
was  raised  to  prevent  the  landing  of  an  enemy 
which  was  already  upon  the  coast,  and  (at 
many  thought)  ready  every  day  to  make  their 
descent ;  and  yet  the  sending  out  a  proclama- 
tion for  re-assembling  the  parliament,  would 
inevitably  put  an  end  to  all  our  councils  :  that, 
for  my  parr,  I  believed  the  Dutch  had'  satisfied 
themselves  with  the  affront  they  had  given  us, 
and  had  no  thought  of  proceeding  farther ;  that 
they  could  not  have  men  enough  on  board  to 
make  any  descent,  without  out  having  notice  of 
it;  and  that  the  king  had  oil  possible  security 
from  the  king  of  France,  that  he  had  no  such 
intention,  and  then  it  woald  not  be  in  the 
power  of  the  Dutch,  with  their  own  strength 
to  give  us  any  trouble :  however,  for  the  pre- 
sent support  of  those  troops  which  were  to 
guard  the  coasts,  since  money  could  not  be 
found  for  their  present  constant  pay,  without 
which  free  quarter  could  not  be  avoided,  the 
only  way  that  appeared  to  be  practicable,  and 
to  avoid  the  last  evil,  would  be  to  write  letters 
to  the  lieutenants  and  deputy-lien  tenants  of 
those  counties  where  the  troops  were  obliged 
to  remain,  that  they  would  cause  provisions  of 
all  kinds  t  j  be  brought  into  their  quarters,  that 
so  the  soldiers  might  not  be  compelled  to  strag- 
gle to  provide  for  their  own  victuals,  which 
would  end  in  the  worst  kind  of  free  quarter ; 
and  that  the  like  letters  might  be  written  to  the 
neighbour  counties,  wherein  no  soldiers  were 
quartered,  to  raise  money  by  way  of  contribution 
as  had  heretofore  been  done,  that  so  the  troops 
might  be  enabled  to  stay,  and  continue  in  the- 
posture  they  were  in,  for  defence  of  the  kins** 
dom,  in  which  those  other  counties  had  then* 
2D 
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•bare  of  the  benefit,  and  without  which  tbey 
must  themselves  be  exposed  to  the  disorder  of 
our*  own  soldiers,  or  to  the  invasion  of  the 
enemy  upon  their  retreat,  or  to  both:  and  it 
is  possible,  that  in  the  earnestness  of  this  de- 
bate, and  the  frequent  interruptions  which  were 
gyve ly I  might  use  that  expression  of  raising 
contribution,  as  had  been  done  in  the  late  civil 
war;  but  how,  from  such  a  debate,  in  such  a 
place,  and  with  such  circumstances,  every  par- 
ticular whereof  will  be  justified  by  many  Lords 
of  the  Council,  who  were  then  present,  can  na- 
.  turally  be  formed  nny  conclusion,  or  in  truth 
any  reasonable  imagination,  that  I  hare  de- 
signed a  standing  army  to  govern  the  kingdom 
by,  advised  the  king  to  dissolve  the  present  par- 
liament, to  lay  aside  all  thoughts  of  parliaments 
for  the  future,  to  govern  by  military  power,  and 
to  maintain  the  same  by  free  quarter  and  con- 
tribution, I  must  and  am  very  willing  to  refer 
and  submit  to  the  impartial  judgment  of  the 
parliament,  and  of  all  discerning  men. 

The  second  Article  is,  "  That  1  have,  in  the 
u  hearing  of  many  of  his:  majesty's  subjects, 
11  falsly  and  seditiously  said,  The  king  was  in 
"  his  heart  a  Papist,  Popishly  affected^  or 
H  words  to  that  effect." 

I  have  occasion  too  often,,  throughout  this 
whole  charge,  to  acknowledge  and  magnify  the 
great  goodness  of  God  Almighty,  that  since  he 
thought  not  fit  (for  my  greater  humiliation,  and 
it  may  be  to  correct  the  pride  of  a  good  con- 

-  science)  to  preserve  me  entirely  from  theseta- 
persions  of  infamy,  and  those  Flagella  Linguae, 
those  strokes' of  the  tongue,  which  always  leave 
some  mark  or  scar  in  the  reputation  they  desire 
tt>  wound,  that  he  hath  yet  infased  into  the 
hearts  of  my  enemies,  who  suggested  and  con- 
trived this  projecution  against  me,  to  lav  such 
crimes  to  my  charge,  as  my  nature  is  known 
most  to  abhor,  and  which  cannot  only  not  be 
belPeved,  but  must  be  contradicted,  and  a  vin- 
dication of  me  from  that  guilt  must  be  made, 
by  all  men  who  know  roe  to  any  degree,  or 
have  been  much  in  my  company ;  and  as  jus- 
tice would  have  required  it,  so  the  usual  form 
in  cases  of  this  kind  doth  exact,  that  in  so 
general  a  charge  they  should  have  named  one 
•ingle  person  of  those  many  in  whose  hearing  I 
have  laid  that  odious  imputation  upon  the 
king  ;  and  every  man  will  presume,  that  one 
such  person  would  have  been  named,  if  be 
could  have  been  found.  There  is  no  man  now 
alive,  who  hath  had  the  honour  to  be  so  many 
years  about  or  near  th<*  person  of  the  king,  as  I 
have  been  ;  no  man  who  knows  mora>thetemp- 

1  tat  ions  he  hath  undergone,  and  the  assaults  he 
hath  sustained  in  the  matter  of  his  religion, 
during  the  whole  time  of  his  exile,  when  almost 
a  total  despair  possessed  the  spirits  of  most 
men  of  his  own  religion,  that  he  would  ever 
recover  his  regality  ;  and  the  hopes,  and  pro- 
mises, and  assurances,  were  so  pregnant,  of 
very  many  of  allxonditions,  that  lie  should  sud- 
denly recover  if  he  would  change  it :  no  man 
knows  w  well,  with  what  Christian  courage  he 


repelled  those  assaults,  or  with  what  pious  con- 
tempt and  indignation  be  resisted  and  rejected 
those  temptations ;  nor  hath  any  man  (I  think) 
held  more  discourses-  with  his  majesty  concern- 
ing religion,  and  sooner  and  more  clearly  dis- 
cerned the  reproaches  he  would  undergo,  from 
that  innate   candour  in  his  princely  nature, 
which  disposed  him  to  receive  any  addresses,  or 
hear  any  discourses,  which  those  of  several 
factions  in  religion,  with  great  presumptioo, 
have  used  to  present  to  him  ;  whilst  his  ma- 
jest  v  bath,    with  equal  temper,  and  singular 
benignity,  heard  all ;  and  pitying  their  errors, 
dismissed  them  with  evidence,  that  their  argu- 
ments were  too  weak  to  make  impression  in  his 
judgment;  which  though  they  knew  well,  yet 
eitlier  party,  out  of  the  vanity  of  their  hearts, 
used  all  the  endeavours  they  could  to  get  it  be* 
lieved  that  the  king  was  propitious  to  them  and 
their  party;  and  the  Papists,  being  most  pre- 
sumptuous  in  particular,  and  in   their  dark 
walks  in  their  several  counties  making  it  a 
special  urgumeat  to  their  proselytes,  and  those 
they  endeavoured  to  make  so,  that  the  king 
favoured  them,  and  was  of  their  religion  in  his 
heart ;   of  which  and  the  great  prejudice  it 
brought  to  his  majesty,  I  frequently  received 
advertisements  from  many  persons  of  hooour, 
and  of  warm  affections  to  the  government ;  of 
which  I  always  informed  the  king,  who  was  ex- 
ceedingly offended  at  their  folly  and  presump- 
tion, and  wished  that  some  of  them  might  be 
apprehended,  and  prosecuted  with  the  utmost 
rigour,  and  that  some  such  prosecution  might 
be  made  against  all  Roman  Catholics,  that  they 
might  all  be  convicted  ;  which  I  always  gave 
in  charge  to  the  judges  accordingly ;  and  upon 
that  and  the  like  occasions  had  a  just  and  ne- 
cessary opportunity  to  enlarge  in  the  presence 
of  many  persons  of  honour  and  interest  in  the 
kingdom  upon  the  sincerity  of  the  king's  reli- 
gion, and  his  constant  exercise  of  it  when  be 
suffered  by  it ;  giving  such  instances  of  many 
particulars  as  were  pertinent  to  the  discourse. 
Of  which  endeavours  of  mine,  and  of  some  fruit 
thereof,  I  doubt  not  but  that  many  of  as  con- 
siderable persons  as  are  in  England  will  be 
ready  to  give  roe  their  testimony :  and  I  may 
without  vanity  say,  that  I  had  more  than  a 
common  part  in  the  framing  and  promoting 
that  act  of  parliament,  that  hath  made  those 
seditious  discourses,  of  the  King's  being  a  Papist 
in  his  heart,  or  popishly  affected,  so  very  penal 
as  it  is  ;  and  therefore  there  is  need  of  an  on- 
doubted  and  uncontroulable  evidence,  that  I 
did  so  soon  run  into  that  crime  myself;  which 
is  all  I  shall  for  the  present  say  upon  the  second 
article. 

The  third  Article  is,  "  That  I  hare  received 
"  great  sums  of  monev  for  passing  the  Canary 
"  Patent,  and  other  illegal  patents;  and  granted 
"  several  injunctions  to  stop  proceedings  at  law, 
"  against  them,  and  other  illegal  patents  for- 
•'  merly  granted/' 

I  did  presume  in  my  humble  address  to  the 
House  of  Petri  to  assure  their  lordships,  that  I 
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never  received  one  peony  over  and  above  the 
just  perquisites  of  my  office,  according  .to*  the 
precedent  and  practice  of  the  beet  tiroes,  which 
I  conceived  to  be  those  of  roy  lord  Coventry 
tod  my  lord  Elmesmore,  and  which  I  had  made 
mv  rale  in  all  that  I  had  received,  except  only 
what  I  bad  from  the  immediate  bounty  of  the 
king.  .And  as  I  did  always  all  that  was  in  my 
power  to  prevent  and  stop  all  illegal  patents ; 
so  I  believe  there  are  more  found  in  the  office 
stopped  by  me  than  by  any  of  my  predecessors 
in  so  long  time  :  but  since  the  Canary  patent 
hath  made  so  much  discourse  to  my  reproach, 
1  shall  enlarge  upon  it,  and  set  down  very  punc- 
tually all  the  proceedings  I  know  in  that  affair: 
S  which  both  the  reasonableness  and  justice 
that  grant  will  appear,  and  my  innocence 
and  onconcernmeiit  in  it. 

About  the  first  Christmas  after  the  king's 
return  into  England,  the  Lord  Treasurer,  the 
Lord  Privy-seal,  myself,  and  the  two  chief-jus- 
tices, (being  the  persons  appointed  by  the  sta- 
tute for  that  service)  met  together  to  set  the 
several  prices  upon  the  several  wines;  and 
were  attended,  according  to  custom,  hy  the 
company  of  Vintners,  and  the  chief  merchants 
in  the  city  who  traded  in  that  merchandize; 
and  being  first  to  limit  the  merchants  to  a  rea- 
sonable rate,  before  we  could  set  any  price  to 
the  Vintner,  upon  the  retale,  we  found,  by  the 
best  enquiry  we  coold  make,  that  the  first  prices 
beyond  the  seas  which  the  merchants  paid  for 
their  wine  were  so  excessive,  that  the  retale 
could  not  be  brought  within  an  y  compass ;  and 
that  since  the  beginning  of  the  troubles  the 
price  of  wine  in  general  was  exceedingly  in- 
creased, and  particularly  that  of  the  Canaries 
was  almost  double  to  wbat  it  bad  been  in  the 
year  1640.  I  knew  very  well,  by  the  corres- 
pondence I  bad  held  in  the  Canaries,  (during 
the  time  I  had  served  his  majesty  as  hi*  ambas- 
sador in  Spain)  that  the  whole  trade  of  Canary 
wines  was  driven  solely  by  the  English,  and 
the  commodity  entirely  vented  in  the  king's 
dominions,  all  Christendom  beside  not  spend- 
ing five  pipes  of  Canary  wine  ;  and  therefore 
I  asked  the  merchants,  what  would  be  the 
way  to  remedy  that  mischief,  and  whether  what 
I  had  reported  was  not  true  ?  They  confessed 
H  to  be  very  true,  and  that  it  was  a  reproach 
to  our  nation  to  be  so  much  imposed  upon  in  a 
trade  that  we  might  govern  ourselves ;  and  that 
the  unreasonable  prices  of  the  wine  was  not 
the  greatest  prejudice  that  was  befallen  that 
trade :  that  Detore  the  troubles  they  had  been 
so  far  from  employing  any  stock  of  money,  that 
they  sent  their  ships  folly  laden  with  all  commo- 
dities thither,  which  yielded  rery  good  markets, 
being  sent  from  thence  to  the  West-Indies  in 
their  plate  fleets;  that  the  very  pipe-staves 
they  carried  did  very  near  discharge  the  value 
of  thawine,  so  that  they  brought  home  the  pro- 
ceed of  their  other  commodities,  either  in 
paces  of  eight;  or  such  other  merchandise  as 
had  been  brought  thither  from  the  Indies,  and 
upon  which  they  ^received  great  profit :  that,  on 
tas  .contrary,  the  trade  it  now  wholly  driven 


by  ready  money;  that  the  commodities  they 
send  thither  will  'not  be  taken  off,  except  at 
their  own  prices ;  so  that  they  have  for  the 
late  years  sent  their  vessels  empty  thither, 
except  only  with  some  few  pipe- staves,  which, 
by  the  destruction  in  Ireland,  they  cannot  send 
in  any  great  proportion  from  hence ;  and  their 
ships  rtturn  from  thence  with  no  other  lading 
but  those  nine?,  which  they  pay  for  in  ready 
money,  either  with  pieces  of  eight  sent  in  their 
ships  from  thence,  or  by  bills  of  exchange 
charged  upon  some  known  merchants  in  Spain  ; 
that  over  and  above  this,  they  had  of  late  set 
new  duties  upon  the  wine,  and  laid  other  impo- 
sitions upon  the  merchants,  than  the  English 
nation  hath  been  ever  accustomed  to;  they 
said,  that  all  this  proceeded  from. the  immo- 
derate appetite  we  have  for  that  sort  of  wine 
and  therefore  we  take  from  them  as  much  as 
thev  can  make ;  and  from  our  own  disorder 
anrj  irregularity  in  buying  them,  in  .contending 
who  shall  get  the  most ;  and  so  raising  the 
prices  one  upon  another,  and  making  the  Spa* 
niards  themselves  judges  what  we  shall  pay. 
My  Ijords,  upon  consultation  amongst  them- 
selves, found  the  matter  too  hard  for  them,  and 
that  the  reformation  of  so  much  evil  must  be 
done  by  degrees ;  and  upon  a  representation  of 
all  the  difficulties  to  his  majesty  and  his  privy- 
council,  whose  wisdom  could  only  provide  a 
remedy  proportionable  to  the  mischiefs;  for 
the  present,  as  they  were  resolved  not  to  raise 
the  present  prices  at  which  the  wine  was  bought 
and  sold  (which  they  believed,  bow  reasonable 
soever,  would  be  very  unpopular),  so  they 
thought  it  very  unjust  to  draw  down  or  abate 
those  prices,  since  it  appeared  to  them  that 
the  wines  cost  more  in  proportion  upon  the 
places  of  their  growth:  they  declared,  there- 
fore, to  the  merchants  and  the  ^vintners*  that 
though  for  the  present  they  would  permit  the 
same  prices  to  continue  for  the  next  yeaT, 
which  they  4iad  been  sold  for  the  present  year*, 
and  which  indeed  were  confirmed  by  the  act 
of  parliament,  they  should  hereafter  take  care 
what  markets  they  made;  for  that  they  were 
resolved  the  next  year  to  make  the  prices  much 
lower,  both  to  the  merchant  and  the  vintner : 
and  upon  the  report  made  of  the  whole  matter 
to  the  king  in  council,  a  Proclamation  was  pub- 
lished accordingly. 

The  next  year  both  tbe  merchant*  and  vint- 
ners were  very  earnest  suitors,  that  greater 
prices  might  be  allowed ;  or,  at  least,  that  the 
same  might  be  continued ;  making  it  very  evn 
dent  that  their  wines  cost  them  more  then  they 
had  done  the  year  before.  *Jpen  the  debate  the 
Canary  merchants  were  much  divided ;  some 
of  them  insisting  very  importunately  to  have 
tbe  prices  raised,  because  it  was  notorious  that 
they  had  paid  much  more,  by  reason,  as  they 
said,  that  the  vintage  had  not  yielded  near  the 
proportion  that  it  used  to  do;  others,  though 
confessing  the  enerease  of  price,  yel  pretending 
a  more  public  spirit,  and  the  necessity  of  a  re- 
formation, pressed  earnestly  that  the  price 
might  not  be  raised,  but  that  they  (night  bepei* 
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Islands,  sent  their  ship*  thither,  they  found 
other  English  ships  there,  and  the  wine*  bought 
at  a  greater  price  then  they  had  allowed  their 
factors  to  give ;  so  that  they  must  either  have 
their  ships  return  empty  and  unladen,  or  talus 
the  wines  at  the  price*  other  men  gave;  that 
they  had  chosen  the  latter,  as  well  to  continue 
the  trade,  as  to  draw  home  souse  part  of  the 
stock  they  had  in  that  country  ;  that  they  could 
imagine  hut  two  ways  to  reform  that  excess ; 
the  one,  by  putting  the  trade  ia  such  a  method, 
and  under  such  laws,  as  might  restrain  thai  li- 
cence, and  not  leave  it  in  the  power  of  persons 
who  never  had  been  in  the  trade  to  give  law  to 
it :  and  by  this  means  the  1  blunders  would  find 
it  necessary  to  set  reasonable  prices  upou  their 
commodities,  and  to  yield  such  other  advan- 
tages and  privileges  to  the  merchants  as  they  had 
heretofore  enjoyed ;  the  other,  that  lb*  king 
would,  by  his  proclamation,  prohibit  the  im- 
portation of  any  Canary  wines  into  his  domi- 
nions; and  hereby  he  would  quick. y  receive 
such  propositions  from  Spam,  as  woutd  put  it 
into  bis  own  power  to  make  the  resbriKiUQe  ; 
otherwise  tlte  Inlanders  were  ^er.iuadrd  that 
England  could  ma  live  » ithout  their  wine*.  The 
Lords  were  resolved,  notwithstanding  ail  that 
had  been  said,  that  they  would  e&ecute  the 
former  procla.»ation,  ana*  reduce  tht*  priors  of 
wines  to  what  had  lx  en  then  determined  ;  and 
after  they  had  given  a  full  account  of  the  "hole 
business  unio  the  king  in  council,  the  Resolution 
was  approved,  and  a  proclamation  isso+d  oat  ac- 
cordingly. The  merchant*  and  vintners,  applied 
themselves  to  his  majesty,  awl  to  many  pf  my 
Lords  of  the  council,  and  thought  they  had  en- 
couragement enoigh  from  rhnece  to  hope  fur 
relief,  in  an  appeal  by  p<  titiom  to  the  king  and 
council ;  and  that  they  had  thereupon  n  day 
given  them  to  be  beard  :  many  of  my  Lords 
thought  it  very  hard,  if  not  enju»t,  to  compel 
men  to  sell  cheaper  than  they  bought,  winch 
was  the  truth  of  the  case,  and  which  most  oblige 
both  merchants  and  vintners  t*  sophisticate 
and  corrupt  their  wines  to  preserve  their  es- 
tates, which  might  probably  turn  to  the  greet 
damage  of  the  whole  kingdom,  in  producing 
sickness  and  diseases ;  and  this  generous  and 
charitable  consideration  prevailed  with  the  ma- 
jor part  of  the  Lords  to  be  weU  contented;  and 
to  wifth  that  some  indulgence  might  be  exerci- 
sed towards  them.  On  the  contrary,  when  the 
chants  excuse  themselves  for  their  present  pre-  J  king  had  well  weighed  the  whole  proceedings, 
tence,  and  for  their  having  given  more  than  '  and  with  trouble  and  indignatjon  considered 

'  the  obstinate  vice  of  the  n a/ion,  which  would 
wmke  us  ridiculous  to  all  the  world,  he  eatress* 
ed  a  positive  resolution  to  vindicate  hunseif 
and  his  government  from  this  reproach.  He 
thought  the  adhering  firmly  to  the  prices  wtofe 
had  been  resolved  upon  would  be  the  best  pre* 
race  to  this  reformation,  though  it  might  bring 
particular  damage  to  particular  pecsosW  *i  *** 
had  yet  less  cause  te  complain,  because  i  r 
own  advice  had  been  followed  ;  and  tbeitv  • 
declared,  that  be  would  make  no  nUerai  i ..  . 
Hat  withal  told  them,  that  if  they  could  n*..* 
any  pityojjtioato  ton  for  ihe  hitter  ratyilirs.ai 


mitted  to  take  what  they  had  done  already 
for  this  year.  It  was  quickly  perceiveo*  whence 
this  moderation  proceeded,  and  that  the   last 

aosers  had  a  quantity  of  wine  upon  their 
*,  which  had  been  provided  the  year  before, 
end  *o  might  well  be  sold  at  those  prices ;  but 
that  the  former  had  no  old  left  upon  their 
hands,  but  were  supplied  with  a  full  provision 
of  new,  which  had  cost  them  so  much  dearer. 
Both  the  one  and  the  other  desired  us,  (hat 
whatever  resolution  we  took  for  the  present,  a 
clause  might  be  inserted  in  the  proclamation, 
that  the  nest  year  after  Canary  wine  should 
not  be  sold  for  above  twenty-four  pounds  the 
pipe,  and  that  every  year  niter  it  should  be 
drawn  lower,  us  it  might  well  be,  it  having  been 
>old  iu  the  year  1640  for  twenty  pounds ;  though 
his  majesty  found  it  at  his  return  permitted  to 
be  sold  at  six-end-thirty  :  such  a  clause,  they 
said,would  give  notice  to  t  he  Islanders,  and  oblige 
them  to  sell  their  wiueat  more  reason  able  rates, 
and  render  the  merchants  uneacusable,  if  they 
should  give  greater.  My  lords,  notwithstanding ' 
all  the  allegations,  thought  fit  to  bring  the 
prices  of  all  wines  lower,  which  they  did,  as  the 
most  effectual  warning  for  the  future ;  but  by 
bis  majesty's  approbation,  that  clause  was  in- 
serted in  the  proclamation  as  they  desired. 

The  year  following,  when  the  Lords  met  again 
according  to  custom  (which  is,  as  bath  been 
•aid,  about  Christmas,)  they  found  not  the  least 
reformation ;  on  the  contrary,  that  the  Canary 
merchants  had  paid  dearer  than  ever,  which 
made  them  all  more  solicitous  to  have  the  price 
raised,  and  the  vintners  as  importunate  for  their 
retail.  And  indeed  the  vintners  were  in  much 
wone  condition  than  the  merchants,  they  mak- 
ing it  appear  that  they  paid  the  merchants  much 
dearer,  witlvout  which  they  could  get  no  « iue, 
and  so  must  give  over  their  house-keeping ; 
that  the  penalty  upou  the  merchant  was  very 
email,  being  not  above  forty  shillings  a  pipe, 
and  the  crime  not  easy  to  be  discovered,  as  was 
manifest  by  there  being  not  one  merchant  ques- 
tioned ia  many  years  for  that  transgression ; 
whereas,  mi  the  contrary,  the  penalty  upon  the 
vintners  was  very  severe,  and  so  easily  disco- 


vered by  any  man  who  went  to  a  tavern,  and 
would  be  an  informer,  that  most  of  the  vint- 
ners in  London  were  then  sued  in  the  Exche- 
quer upon  those  penalties,  which,  if  exacted, 
mnst  produce  their  present  ruin.    The  mer- 


was  lawful  for  them  to  have  done,  by  their  own  ' 
desire,  that  they  had  done  their  best,  and  that \ 
the  greatest  traders  amongst  them  had  consent- 
ed not  to  suffer  the  prices  to  be  raised  upon 
them,  but  that  they  fouad  it  ineffectual :  and 
that  though  they  should  give  over  their  trades, 
it  would  produce  no  reformation  ;  that  the 
trade  was  open  to  aU  adventurers,  and  that  -there 
had  been  many  ships  sent  from  England  that 
▼err  year  by  Jaws  and  other  tradesmen,  who 
bad  never  before  traded  to  the  Canaries ;  inso- 
snueb  as  when  they  who  had  been  long  bred  up 
to  the  toda,  aad  Aedh*euloeg  factors  m  chose 
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of  the  trade,  (for  they  hid  themselves  mention- 
ed a  charter)  be  would  graciously  receive  mi y 
propositions  they  would  moke,  and  gratify  them 
jo  what  was  just;  and  so,  notwithstanding  all 
attempts  which  were  often  repeated,  the  price 
let  by  the  Lord*  was  ratified  for  the  year  fol- 
hwiag. 

Shortly  after  many  of  the  merchants,  who 
lad  always  traded  to  the  Canaries,  petitioned 
the  king  that  they  might  be  incorporated,  and 
that  none  might  be  permitted  to  trade  thither 
but  sack  as  would  be  of  that  corporation,  and 
oUerre  the  constitutions  which  should  be  made 
bj  (hem  :  Which  petition  was  presented  to  the 
kiogat  the  council-board  ;  and  being  read,  his 
atjesty,  according  to  bis  custom  in  matters  of 
difficulty  and  public  concernment,  directed  it 
to  be  laid  aside,  and  read  again  on  that  day 
Booth;  in  which  time  his  majesty  presumed 
that  all  who  would  oppose  it,  would  present 
their  reasons  and  objections  against  it,  which 
W  was  ray  desirous  to  hear.  At  the  day  ap- 
pointed, tbongh  there  were  no  petitions  against  it, 
yet  it  was  observed  that  there  were  many  of  the 
n*wt  eminent  merchan  tsof thattrade  whoseoames 
wtjvnot  to  the  petition,  nor  appeared  desirous 
to  bare  a  charter  granted  ;  which  his  majesty 
coQudering,  put  off  the  debate  for  another  week; 
sod  directed,  that  the  other  merchants  by  name 
ftftalrf  be  desired  to  be  present,  and  to  give 
their  advice  freely  upon  the  point :  And  there 
was  at  that  day  a  very  full  appearance;  when 
abnajesty  directed,  that  a  relation  should  be 
■*deto  them  of  the  whole  progress  that  had 
wen  made  in  the  business,  and  the  damage  and 
dithonour  the  nation  underwent  in  carrying  on 
of  tuat  trade  ;  that  many  merchants  had  pre- 
dated a  petition  to  lihn,  containing  an  expedi- 
ent to  bring  it  into  better  order,  but  fin  dine 
the©  not  to  appear  in  it,  and  being  informed 
that  they  were  most  engaged  m  that  trade,  he 
bad  seat  far  thesa  to  know  their  opinion,  Whe- 
ther they  thought  what  was  proposed  to  be 
"notable,  and  fit  to  be  granted  ?  And  if  so, 
^hy  they  dad  not  concern  themselves  in  it  ? 
Joey  answered,  That  jbe  reason  why  they  had 
pot  appeared  in  it  was,  because  they  should  be 
"j*r*  by  k,  and  therefore  were  net  solicitous  to 
owaia  a  grant  from  his  majesty  to  their  own 
~*S*  ?  *nd  so  enlarged  upon  the  nature  of 
"*  trade,  their  long  experience  in  k,  and  the 
jrcttne*  of  their  stock,  which  they  should  not 
be  allowed  to  continue  uader  any  regulation : 
«*  at  they  did  not  think  themselves  obliged  to 
hei solicitous  tor  a  change,  so  they  could  not 
deny,  beiogrewuired  by  bis  majesty  to  speak  the 
*"«*,  hat  that  tto  proposition  that  was  made 
**  far  the  public  good  and  benefit  of  the  king- 
<*ow*  and  that  they  could  conceive  no  other 
***  to  redeem  that  trade,  and  the  nation,  from 
"*  wtoieace  which  the  Spaniard  exercised  upon 
•»;  implying,  that  if  his  mnjesty  would  com- 
!B*od  them,  they  would  likewise  concur,  and 
J010  in  carrying  on  the  service.  To  which  his 
*oJf*2  P*»g  them  gracious  encouragement, 
^*7  •»  departed  of  one  mind,  his  majesty  re- 
■  — "ri  ' — '  ta  tilt  former  opinion  lie 


had  of  it.  But  tliere  remained  yet  an  objec- 
tion which  was  principally  insisted  upon  by  the 
ministers  of  the  revenue,  who  alledged  very 
reasonably,  that  this  new  modelling  of  the 
trade  must  produce  some  alteration,  atid  would 
meet  some  opposition  from  the  Spaniard,  which 
for  the  time  would  lessen  the  customs,  aod  en- 
title the  farmers  to  a  defalcation.  The  peti- 
tion was  therefore  referred  to  the  farmers  of 
the  customs,  who  were  to  attend  the  next  coun- 
cil day :  A"d  being  then  called  in,  they  ac~ 
knowfedged,  that'  the  design  proposed  would 
prove  vtry  profitable  to  the  kingdom  in  many 
respects,  upon  which  they  enlarged ;  and  that 
in  the  end  it  would  not.  be  attended  with  any 
diminution  of  the  customs  ;  but  lor  the  present, 
they  said,  they  could  not  but  expect  that  tbe 
obstinacy  and  contradiction  of  the  Spaniard 
would  give  such  a  stop  to  trade,  at  least  for  one 
year,  that  if  his  majesty  djd  not  reimburse  them 
for  what  should  fall  short  in  the  customs,  they 
must  look  to  be  very  great  losers;  the  mer- 
chants, on  the  other  band,  offering  to  be  bound, 
that  if  they  did  not  the  first  year  bring  in  at 
much  as  had  been  usually  entered,  tbey  would 
make  good  what  should  be  wanting  to  the  farmers 
upon  a  medium;  and  his  majesty  himself  de- 
clared, that  he  would  not,  for  a  small  damage 
to  himself,  hinder  the  kingdom  from  enjoying 
so  great  a  benefit ;  ami  thereupon  he  com-, 
manded  the  Solicitor-General,  who  then  at- 
tended the  board,  to  prepare  such  a  charter,  as 
might  provide  fur  all  those  good  ends  which 
were  desired  in  the  petition,  and  which  had  been 
so  largely  debated.  And,  i  believe,  there  was 
never  a  greater  concurrence  of  the  board  in 
any  direction. 

Many  months  passed  before  the  charter  was 
drawn  ;  in  which  time  I  never  heard  of  the 
least  new  objection  made  against  it,  or  that  any 
man  was  unsatisfied  with  it.  After  it  was  en- 
grossed, and  passed  the  king's  hand,  it  was 
brought  to  the  great  seal ;  and  then  the  Lord 
Mayor  of  London  and  the  coon  of  aldermen 
had  entered  a  caveat,  and  I  appointed  a  day  to 
bear  patties.  Ttie  city  alledged  an  order  made 
a  year  or  two  before  by  the  king  in  council, 
upon  a  complaint  then  exhibited  by  the  court 
of  aldermen  against  the  Turkey  company,  and 
other  corporations,  in  which  they  said  there 
were  very  many  merchants  of  the  best  trades 
and  greatest  estates  in  the  city,  who  would 
never  take. out  their  freedom  of  the  city,  and 
so  refused  to  bear  any  charge  or  office  in  h,  to 
the  very  great  prejudice  and  dishonour  of  the 
city,  and  of  the  government  thereof ;  they 
being  by  this  means  ompeMed  to  call  inferior  ' 
citizens  to  be  aldermen,  before  th*y  had  estates 
to  bear  tbe  charge  of  it,  whilst  tbe  gravest  and 
richest  could  not  be  compelled  to  take  it,  be- 
cause tbey  were  not  freemen :  Besides  the 
rules  which  the  king  gave  upon  ihe  difference 
then  in  question,  he  was  pleased  to  declare, 
and  appointed  it  to  he  entered  as  an  order  in 
Hie  Council- Book,  that  provision  Should  be 
made,  that  in  all  charters  which  he  >h<>uld  here- 
after renew  er  grant  to  any  companies  or  cor- 
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porations  within  the  city  of  London,  that  they 
should  first  make  themselves  freemen  of  the 
city,  if  they  were  not  so  before  ;  and  therefore 
that  this  charter  should  not  pass  the  seals, 
before  several  members,  who.  were  named  in  it, 
had  made  .themselves  freemen  of  the  city,  by 
which  they  might  be  made  liable  to  the  charges 
of  it.  The  merchants  could  not  deny,  that 
many  of  them  were  not  yet  freemen,  nor  re- 
solved to  be:  They  said,  they  had  never  heard 
of  this  order  :  And  I  declare*!  to  them,*  that  I 
could  not  seal  the  charter  before  they  had 
given  satisfaction  in'  it;  and  they  seemed  as 
positive  that  they  wouIj  rather  be  without  their 
Charter,  than  submit  to  the  otber  inconvenience, 
and  so  they  departed  then ;  but  shortly  after 
they  agreed  to  the  obligation,  and  a  clause  to 
that  purpose  was  entered  in  the  charter  in  the 
king's  presence,  and  so  returned  to  me  to  have 
the  seal  fixed  to-it. 

There  were,  by  this  time,  several  other  new 
Caveats  entered  against  it ;  all  which  I  heard, 
and  settled  every  one  of  them  to  their  joint 
satisfaction.  I  heard  then  that  there  would  be 
some  motions  for  the  stopping  it  in  the  House 
of  Commons ;,  and  some  parliament-men  who 
served  for  the  Western  -Boroughs  came  to  me, 
and  desired  me  that  I  would  not  fix  the  seal  to 
it  till  they  should  be  heard,  since  it  would  un- 
do their  Western  Trade;  and  told  me  they  re- 
solved to  move  the  House  of  Commons  to  put 
a  stop  to  it.    I  informed  them  of  the  whole 

Iirogreas  it  had  had,  and  told  them  I  be- 
ieved  that  they  would  hardly  be  able  to 
offer  any  good  reasons  against  it :  How- 
ever, since  it  was  known  that  the  parliament 
would  be  prorogued  within  10  or  13  days,  I 
would  suspend  the  sealing  the  charter  whilst 
the  Houses  sat,  to  the  end  that  they  might 
make  any  objections  against  if  they  thought 
fit:-  But  the  parliament  rose  shortly  after, 
without  further  taking  notice  of  it ;  nor  did 
those  parliament-men,  or  any  others,  further 
solicit  me  against  the  passing  of  it;  and  so  I 
affixed  the  Great  Seal  to  it  according  to  my 
duty.  Thereupon  the  company  chose  a  go- 
vernor and  other  officers,  according  to  their 
charter,  and  made  such  orders  and  by-laws  as 
they  thought  fit,  for  the  carrying  on  the  ad- 
vanceineut  of  their  trade ;  which  they  might  alter 
when  the?  fouod  it  convenient;  and  for  the 
present  they  resolved  upon  a  joint-stock,  as- 
signing so  many  sliares  to  particular  men.  In 
this  composition  and  distribution  there  hap- 
pened some  difference  between  themselves, 
which  could  not  be  taken  notice  of  abroad; 
and  even  some  of  them,  who  first  petitioned, 
and  were  most  solicitous  to  procure  the 
charter,  did  what  they  could  to  hinder  the 
•Sect  of  it;  sent  privately  to  their  factors  at 
the  Canaries  to  oppose  any  orders  which  should 
be  sent  from  the  governor  and  the  company ; 
and  that  they  should  do  all  they  could  to  in- 
cense the  Spaniards  against  the  charter,  pro- 
mising that  their  wine  should  be  taken  off  in 
spite  of  the  corporation :  Whereupon,  great 
disorders  did  arise  in  the  Canaries  between  the 


English  themselves ;  and  by  the  conjunction  of 
the  Spaniards  with  those  few  English  who  op- 
posed the  charter,  they  proceeded  so  far  as  to 
send  the  principal  factors  for  the  company  out 
of  the  island  to  Spain,  and  to  make  a  public  ict 
by  the  governor  and  council  there,  that  no  ship 
belonging  to  the  company  should  be  suffered  to 
come  into  the  harbour,  or  to  take  in  any  lading 
from  the  island :  All  which  were  transacted 
there  many  months  before  it  was  known  in 
England,  and  probably  would  have  been  pre- 
vented,, or  easily  reformed,  if  the  breaking  out 
of  the  plague  at  London,  and  the  war,  had  not 
restrained  all  English  shipping  from  going  to 
the  Canaries  for  the  space  almost  of  a  foil 
year:  which  intermission  likewise  gave  some 
advantage  here  to  the  merchants  who  opposed 
the  charter,  by  the  not  return  of  their  several 
stocks  within  the  time  promised  by  jbe  com- 
pany. 

When  the  king  was  at  Oxford,  and  heard 
what  bad  passed  at  the  Canaries,  some  mer- 
chants appeared  there  to  petition  against  the 
charter,  whereof  there  were  some  who  were 
the  first  petitioners  for  it :  His  majesty  ap- 
pointed a  day  for  the  solemn  hearing  of  it,  in 
the  presence  of  his  privy-council,  the  governor 
being  likewise  summoned  to  be  there.  Upon 
opening  all  their  grievances,  the  petitioner! 
themselves  confessed,  that  they  could  not  com- 
plain of  the  charter;  that  it  was  a  just  and  ne- 
cessary charter,  and  for  the  great  benefit  of 
the  kingdom,  though  some  private  men  might 
for  the  present  be  losers  by  it ;  that  their  com* 
plaint  was  only  against  their  constitution! 
and  by-laws,  and  their  severe  prosecution 
of  them  contrary  to  the  intention  of  the 
charter  itself;  instancing,  among  other  things, 
the  verV  short  day  limited  by  the  charter, 
after  which  they '  could  not  continue  their 
trade  without  being  members  of  the  corpora- 
tion; and  that  day  was  so  soon  after  the  seal- 
ing of  the  charter,  that  it  was  not  possible  for 
them  to  draw  their  stock  from  thence  in  so 
short  a  time.  When  they  bad  finished  all  their 
objections,  the  king  observed  to  them,  that  they 
complained  only  of  what  themselves  had  done, 
and  not  at  all  of  the  charter,  which  gave  tbern 
only  authority  to  chuse  a  governor,  and  make 
constitutions  and  by-laws;  but  directed  not 
what  those  constitutions  and  by-laws  should 
be,  which  were  the  result  of  their  own  conssi* 
tations,  in,  which  the  major  part  most  concur; 
and  of  that  kind  their  joint-stock  •  was  one, 
which,  with  the  rest,  they  might  alter  again  at 
their  next  court,  if  the  major  part  were  grieved 
with  it :  But  because  they  had  complained  of 
some  particulars,  in  which  thev  seemed  to  have 
reason  on  their  side,  his  majesty  expressed  a 
willingness  to  mediate  and  make  an  agree- 
ment oetween  them,  and  thereupon  bid  the 
governor  answer  such  and  such  particulars, 
whioh  seemed  to  have  most  of  justice;  whkh 
he  did  very  much  at  large,  making  it  dearly  *p* 
pear  that  they  had,  in  truth,  little  cause  of  com- 
plaint; as  to  the  short  day  which  was  assigned 
to  them  for  drawing  away  their  stocks;  wktck 
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"  to  be  imprisoned  against  law,  in  remote 
*«  islands,  garrisons,  and  other  pieces,  thereby 
"  to  prevent  them  from  the  bene6t  of  the  law  ; 
"  and  to  introduce  precedents  for  imprisoning 
"  of  other  of  his  majesty's  subjects  in  like 
"  manner." 

I  know  not  what  to  answer  to  this  article, 
it  being  so  general,  and  no  particular  person 
being  named ;  but  it  is  generally  known,  that 
I  have  never  taken  upon  roe  to  commit  any 
man  to  prison,  but  such  who,  by  the  course  of 
the  Cbaucery  for  matters  of  contempt,  are 
justly  committed.  It  is  probable  that  I  have 
been  present  at  the  council-board  when  many 
persons  have  been  ordered  to  be  committed. 
and  whose  commitment  hath,  by  the  wisdom  of 
that  board,  been  thought  just  and  necessary ; 
and  therefore  I  am  hot  to  answer  apart  for  any 
thing  done  by  them  ;  only  I  may  say,  that  I 
was  frequently  of  opinion  that  the  commitments 
were  very  just,  and  very  necessary;  and  it  is 
notoriously  known,  that  by  such  commitments 
a  rebellion  hath  been  sometimes  prevented, 
and  that  other  persons  who  have,been  after- 
wards attainted  and  executed  for  High-Treason, 
have,  upon  their  examination,  and  at  their 
death,  confessed  that  their  purpose  had  been 
to  rise  in  arms  at  such  and  such  times,  if  their 
friends,  upon  whom  they  had  principally  relied, 
had  not  been  then  committed  to  prison  ;  and 
I  well  remember,  that  it  was  thought  fit  that 
most  of  the  persons  who  stand  attainted  for 
the  murder  of  the  late  king,  his  majesty's  royal 
father,  should  be  removed  out  of  the  Tower, 
arid  dispersed  into  several  Islands  and  garri- 
sons; and  if  any  other  persons  have  been 
likewise  sent  thither,  I  presume  it  was  upon 
such  reason,  as,  upon  a  due  examination 
thereof,  will  make  it  be  thought  very  just 

The  Fifth  Article  is,  "  That  I  have  corruptly 
sold  several  offices  contrary  to  law." 


had  the  greatest  semblance  of  reason,  he  said 
they  had  no  reason   to  complain  of  want  of 
warning,   for  chat  the  day  was  well  enough 
known  to  them  long  before  the  sealing  of,  the 
charter,  and  might  very  well  have  been  complied 
villi ;  but  that  tbey  knew  likewise,  that  after- 
vards  the  time  was  enlarged  to  a  day  desired 
by  themselves,  that  there  might  be  no  cause  of 
discontent;  and  thereupon  read  the  order  of 
the  court   to  that  purpose,  which  iliey  could 
apt  deny  in  conclusion ;  since  it  appeared  that 
their  stock  still  remained  there,  which  in  justice  , 
belonged   to  them,  whether  by  their  fault  or 
obfurtune  it  had  not  been  drawn  over.    The 
king  persuaded  the  governor,  and  his  assistants, 
to  give  them  such  satisfaction  iu  that  particu- 
lar and  others,  that  before  they  retired,  from 
his  majesty's  presence,  tbey  were  unanimously 
agreed  upon  all  their  pretences;  and  though 
tome  of  the  Lords,  upon  some  insinuations  and 
discourses  they  had  heard,  bad  believed  the 
company  to  be  in  the  wrong,  they  were  now 
fully  convinced  of  the  contrary,  ana"  believed 
the  charter  to  be  founded  upon  great  reason  of 
state,  and  that  the  execution  of  it  had  been  very 
justifiable,  with  great  moderation;  and  it  is 
u>  be  observed,  that  the  parliament  being  then 
assembled  at   Oxford,  there  was  not  the  least 
complaint  against  that  charter,  or  corporation. 
This  was  the  whole  progress  of  that  affair, 
sad  all  that  I  know  of  the  proceeding  in  it; 
in  which  I  must  confess,  though  I  had  no  hand 
in  the  contrivance,  I  was  fully  satisfied  in  the 
justice    and    integrity   of   it,   and    even    in 
the  necessity  in  reason  of  state ;  and  there- 
fore, opon  all  the  addresses  made  to  the  king 
or  council  in  the  whole  transaction,  I  did,  it 
may  be,  appear  more  solicitous  and  warm  for 
the  dispatch  than  other  men ;  and  yet  I  never 
remember  a  fuller  concurrence  in-  the  whole 
board  than  in  this  advice ;  nor  did  my  inclina- 
tion towards  it  proceed  from  any  other  motive 
than  that  of  the  public  good,  without  the  least 
temptation  to,  or  imagination  of  any  profit  or 
sdvantage  to   myself,  to  which  I  have  never 
been  thought  to  be  ever  inclined  ;  and  the  de- 
lays I  used  in  the  passing  this  charter,  after  it 
came  to  be  sealed,  and  my  giving  time  for  the 
weighing  all  objections,  and  so  much  opposing 
the  company,  with  reference  to   their  being 
made  freemen  of  the  city,  that  they  departed 
from  me  with  a  resolution   to  prosecute  the 
charter  no  farther,  are  no  signs  that  I  had  such 
a  mind  to  please  them  as  a  man  would  have 
*ho  was  corrupted  by  them,  or  who  was  to 
tare  a  share  in  the  profit  of  the  patent.     For 
the  granting  any  injunctions  in  Chancery  to 
Hop  proceedings  at  the  law,  against  that  or  any 
otb«T  charter,  I  cannot  comprehend  the  mean- 
ing of  that  charge ;   and  do  presume  that  I 
have  never  granted  any  injunccions  in  that 
court,  but  what  was  agreeable  to  the  course 
sad  justice  of  it,  and  I   am  sure  was  always 
done  in  public  and  upon  debate  in  the  court. 

The  Fourth  Article  is,  "  That  I  have  advised 
*  «wl  procured  divers  of  his  majesty's  subjects 


This  charge  I  utterly  deny. 

The  Sixth  Article  is,  "  That  I  have  procured 
"  his  majesty's  customs  to  be  farmed  at  under 
"  rates,  knowing  the  same;  and  great  pretended 
"  debts  to  be  paid  by  his  majesty,  to  the  pay- 
"  ment  whereof  his  majesty  was  not  in  strict* 
"  ness  bound ;  and  have  received  great  sums 
"  of  money  for  procuring  the  same/' 

I  have  never  had  any  thing  to  do  in  dispo- 
sing of  his  majesty's  customs,  or  any  other 
part  of  his  revenue  ;  only  for  some  short  time 
after  his  majesty's  first  arrival  in  England,  I, 
amongst  others  of  my  Lords  of  the  council, 
was  a  commissioner  of  the  Treasury ;  during 
which  time,  if  I  am  not  very  much  mistaken, 
there  was  no  farm  lett  of  any  of  the  revenue, 
and  the  customs  were  put  into  the  hands  of 
commissioners,  to  ^the  end  that  a  computation 
might  be  made  as  near  as  was  possible  of  the 
true  value  of  them,  before  that  it  should  be 
put  into  a  farm,  which  every  man  conceived 
would  be  fit  to  be  done  as  soon  as  might  be. 
The  White  Staff  was  shortly  after  given  to  the 
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earl  of  Southampton,  and  the  chancellorship  of 
the  exchequer  to  the  lord  Ashley,  I  baviug 
then  resigned  it,  and  having  been  before  pos- 
sessed of  it  at  the  time  when  the  king  returned 
into  England  ;  and  from  the  time  that  these 
two  officers  of  the  revenue  were  made,  which 
determined  the  former  commission,!  never  inter- 
meddled in  the  customs,  or  any  other  branch 
,  of  the  revenue  ;  except  when  the  king  com- 
manded me  to  be  present  in  some  consulta- 
tions which  he  bad  with  my  Lord  Treasurer, 
when  there  were  other  of  my  Lords  likewise 
present ;  that  excellent  person  always  resort- 
ing to  the  king,  for  his  direction  in  all  matters 
of  the  least  dmfcoity  which  occurred  to  him  in 
the  administration  of  his  office ;  and  except 
the  Lord  Treasurer  himself  (with  whom  I  had 
d*  honour  to  have  held  a  long  and  a  fast 
friendship)  did  desire  to  confer  with  roe,  as  he 
very  often  did  upon  many  particulars  of  his 
Office,  believing  that  I  was  not  altogether 
ignorant  in  that  administration,  with  which  I 
bad  been  formerly  so  well  acquainted ;  and 
that  I  presume  might  be  the  reason  why  he 
did  oftentimes  procure  me  to  be  joined  with 
him  in  references  from  the  king,  upon  matters 
wholly  relating  to  his  own  office,  but  I  never 
suffered  particular  applications  to  be  made  to 
me  in  those  cases,  nor  had  ever  any  secret 
conference  with  any  persons  who  were  con- 
cerned in  such  pretensions.  What  is  meant 
by  my  having  procured  his  majesty's  customs  to 
be  farmed  at  under  rates,  knowing  the  same, 
and  great  pretended  debts  to  be  paid  by  his 
majesty,  to  the  payment  whereof  his  majesty 
was  not  in  strictness  boand,  I  cannot  imagine, 
'  except  it  relates  to  the  payment  of  a  debt  due 
from  his  late  majesty  to  some  of  the  farmers ; 
in  which,  though  I  had  no  more  to  do  than  in 
giving  information,  and  my  particular  advice 
to  his  majesty,  in  the  presence  of  my  Lord- 
Treasurer,  the  Chancellor  of  the  Exchequer 
and  other  of  my  Lords,  and  so  am  not  myself 
responsible  for  what  his  majesty  did  thereupon, 
and  be  did  nothing  but  with  the  approbation 
and  consent  of  all  the  rest;  yet  1  think  myself 
obliged  upon  this  particular,  which  so  much 
concerns  the  honour  and  justice  of  the  late 
king,  and  of  his  present  majesty,  to  enlarge  and 
relate  all  I  know  of  what  their  majesties  did, 
and  what  induced  his  present  majesty  to  do 
bis  part  of  it.  It  is  notoriously  known,  that 
4  before  the  late  troubles,  and  in  the  very  first 
"  entrance  into  them,  his  majesty  was  necessi- 
tated to  borrow  very  great  sums  of  money  from 
bis  then  fanners  of  his  customs,  and  to  oblige 
then*  to  stand  personally  bound  for  many 
other  great  sums  of  money  which  other  men 
Jent  to  bis  majesty  upon  their  security.  That 
thereupon,  nod  for  the  repayment  of  those 
stuns,  of  money  which  the  farmers  had  advanced, 
and  for  seconng  them  from  any  damage  for 
tboae monies  which  others  bad  lent  upon  their 
obligations,  his  majesty,  with  the  advice  of  the 
tfcefl  Lord  Treasurer  and  Chancellor  o(  the 
Sachequer,  had  granted-  a  farther  lease  of  his 
to  those  mmtfa  for  ttato  or  lour 


years  to  come,  after  the  expiration  of  their 
former  lease  ;  with  a  covenant  on  bis  majesty's 
part,  to  pay  the  just  interest  of  eight  per  cent, 
for  all  such  monies  as  were  advanced  by  them, 
or  for  which  they  stood  bound  ;  and  likewise 
that  they  should,  out  of  their  growing  rent, 
deduct  all  such  soms  of  money  by  the  year,  as 
they  had  lent,  or  were  bound  for.  It  is  as 
well  known,  that  after  the  beginning  of  the 
parliament  in  1640,  and  before  the  commence- 
ment of  the  second  lease,  the  House  of  Com- 
mons not  only  forced  the  said  farmers  to 
pay  a  very  great  sum  of  money  for  their 
presumption  in  receiving  customs  and  im- 
positions upon  merchandize  m  the  former 
years,  when  as  they  pretended  such  pay- 
ments were  not  due ;  but  took  also  from  them 
their  new  lease  granted  to  them  by  the  king, 
and  so  left  them  without  any  capacities  of  reim- 
bursing themselves  of  the  money  they  had  lent, 
and  likewise  in  the  mercy  of  their  creditors 
to  whom  they  stood  boand  ;  many  of  whom 
quickly  began  to  exercise  that  severity  towards 
them,  that  many  of  the  poor  gentlemen  had 
their  estates  quickly  extended  upon  judgments 
and  recognizances,  and  their  persons  taken  in 
execution  and  committed  to  prison;  where 
some  of  them  who  had  been  known  to  have 
great  estates,  as  sir  Paul  Pinder,  and  others, 
were  forced  to  end  their  days.  There  were 
very  few  circumstances  in  the  late  king's  mis- 
fortune, which  gave  him  so  much  trouble,  or 
so  much  afflicted  him,  as  the  sense  he  had  of 
of  the  hasd  and  unjust  sufferings  those  poor 

?;enileuien  underwent  for  him,  and  their  sf- 
ection  to  his  service;  which  he  often  oiention- 
ed,  and  as  often  declared,  that  he  heM  himself 
obliged  to  make  them  full  reparation,  as  soon  as 
Ood  should  enable  him.  And  after  he  bats 
vouchsafed  to  make  me  his  chancellor  of  the 
Exchequer,  he  frequently  spoke  re  me  of  it ; 
of  the  very  good  opinion  he  had  of  the  men,  of 
the  great  services  they  had  done  for  him ;  and 
commanded  me  expressly,  that  whenever  it 
should  fall  within  my  power,  I  would  do  them 
all  the  right  I  could.  And  of  this  I  did  often 
inform  his  majesty  daring  the  time  he  was 
abroad,  and  after  his  return,  without  any  other 
motive  than  his  father's  command,  and  his  own 
honour,  having  myself  never  had  any  degree  of 
friendship  with  any  of  the  persons  concerned, 
and  a  very  ordinary  acquaintance  with  some  of 
them.  Upon  his  majesty's  happy  return,  those 
gentlemen  who  were  alive  .of  the  old  farmers 
(which,  as  I  remember,  were  sir  John  Jacob, 
sir  Job  Harby,  sir  Nicholas  Crispe,  and  sir 
John  Harrison)  applied  themselves  to  the  kim> 
having  lain  several  years,  and  then  remaining 
in  execution  in  some  prison,  and  having  bad 
their  estates  sold,  upon  the  prosecution  of  those 
creditors  to-  whom  they  were  bound  for  monies 
lent  to  his  majesty.  As  soon  as  care  was  taken 
for  collecting  the  revenue,  those  four  gtntte* 
men  named  before,  and  two  other*  who  had 
served  his  majesty  verv  well,  were  appointed 
his  commissioners  for  the  collecting  the  customs 
tad  duties  upon  trade ;  ia  which  coitoctioo  they 
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daring  which  time  many  of  ibeir  creditors,  who 
bad  generously  forbore  to  prosecute  thein 
whilst  they  were  in  prison  and  undone,  began 
now  to  commence  their  actions  against  them, 
presuming  they  were  then,  or  would  shortly  be 
sole  to  satisfy  them  :  Whereupon  his  majesty 
commanded  my  lord  treasurer,  and  me,  with 
rae  other  lords,  as  I  remember,  to  send  for 
those  creditors,  and  to  declare  to  them,  that 
his  majesty  would,  in  a  short  time,  enable  his 
farmers  to  pay  their  just  debts,  which  he  well 
knew  were  contracted  for  his  service ;  and  that 
he  would  take  it  very  well  from  them,  if  they 
would  f>r  the  present  give  uo  obstruction  to 
his  service,  by  the  prosecution  of  those  per- 
sons at  law,  whose  time  was  solely  taken  up  in 
the  necessary  service  of  his  majesty  :  Where- 
upon they  willingly  desisted  from  that  prosecu- 
tion ;  and  many  of  them  finding  now,  that  by 
his  majesty's  favour  they  were  like  to  receive 
their  debts,  which  before  they  thought  despe- 
rate, they  frankly  remitted  the  whole,  or  part 
of  the  interest,  that  in  strictness  of  law  was 
still  doe  to  them.  His  majesty,  shortly  af:er, 
judging  it  best  for  his  profit  to  determine  the 
collection  by  commission,  and  to  lett  the  whole 
Co  farm,  gave  direction  to  to  the  lord  treasurer 
to  confer  and  treat  with  any  fit  persons  who  de- 
sired the  same.  Maoy  overtures  were  made 
by  several  persons,  and  some  applied  them- 
selves directly  to  bis  majesty :  upon  which  and 
after  a  competent  time  in  considering  all  that 
vis  proposed,  the  king  appointed  a  day  when 
he  would  be  attended  by  my  lord  treasurer, 
and  other  of  my  lords,  and  when  all  the  pre- 
tenders should  likewise  be  present,  and  he 
would  then  and  there  declare  his  own  judg- 
ment: having  first  declared  to  the  commis- 
sioners, whereof  four  were  old  farmers  to  whom 
so  much  money  was  doe,  that  whosoever  should 
take  the  farm,  they  should  be  obliged  to  pay 
them  their  jost  debt  at  such  time*,  and  by  such 
proportions  as  bis  service  could  bear;  but  as 
to  the  letting  the  farm  itself,  he  should  neither 
consider  the  debt  he  owed  them,  nor  the  suffer- 
ings they  bad  undergone,  bat  only  the  ront^they 
should  oiler:  which,  if  as  much  as  any  body 
else  would  give,  be  would  prefer  their  persons 
before  others;  bat  if  any  other  fit  men  would 
offer  more  than  they  thought  fit  to  give,  they 
should  lie  his  farmers:  and  therefore  wished 
them  well  to  consider  what  they  would  propose 
to  htpi.  After  two  days  spent  by  his  majesty 
ia  conference  with  several,  pretenders  apart, 
tod  finding  that  the  propositions  made  to  him 
by  the  old  farmers,  with  whom  the  other  two 
were  to  be  joined  who  had  served  with  them  as 
commissioners,  were  at  least  as  much,  if  not 
more  for  his  profit  than  any  which  had  been 
made  by  the  rest,  he  declarad  that  the  farm 
should  be  lett  to  those  who  had  been  his  commis- 
sioners: Which  was  at  that  time  understood  to 
he  so  far  from  a  good  bargain,  that  the  two 
commissioners  who  were  not  concerned  in  the 
treat  debt,  utterly  refused  to  meddle  with  the 
«nn  at  so  great  a  rent ;  the  other  four  publicly 
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not  give  the  rent  but  in  contemplation  of  their 
debt,  which  they  thought  they  should  sooner 
and  better  receive,  when  it  should  be  assigned 
upon  their  own  collections  thau  when  it  should 
be  charged  upon  new  farmers;  but  were  suitors 
to  his  majesty,  that  he  would  oblige  the  other 
two  (sir  John  Wolstenholme  and  *ir_  John 
Shaw)  to  be  joint  farmers  with  them;  which 
bis  majesty  did,  by  making  them  a  gracious  pro-. 
m»se,  that  if  they,  should  be  losers  he  would  re- 
pair them;  and  thereupon  directions  were  given 
tO;Mr.  Attorney- General  to  prepare  a  grant  ac* 
cordin^ly ;  and  I  do  not  know  there  was  one 
dissenting  voice  from  what  hi*  majesty  inclined 
to  do  upon  the  whole  debate  of  that  matter,  the 
same  appearing  to  every  man  to  be  most  just 
and  reasonable. 

The  farm  being  thus  settled,  the  old  farmer* 
were  directed  to  bring  their  account  to  my  lord 
treasurer;  by  which  it  should  manifestly  appear 
how  much  the  la{e  king  was  justly  and  truly  in- 
debted to  them,  and  how  those  debts  were  in- 
curred ;  that  so,  upon  a  just  computation  such 
a  satisfaction  might  be  made  to  them,  as  was 
consistent  with  the  present  state  of  his  majesty's 
occasions.  Many  months,  if  not  a  whole  year, 
were  spent  in  the  examination  of  those  ac- 
compts  before  the  auditors;  who,  besides  tbe 
exceptions  they  took  for  want  of  some  forma- 
lities, in  the  proof  of  some  monies  paid,  which 
after  twenty  years  of  licence,  in  which  all  their 
books  and  papers  had  beeu  taken,  their  houses 
plundered,  their  persons  imprisoned,,  and  in 
which  so  many  persons  employed  by  the  king  to 
receive,  and  by  them  to  pay  money,  were  dead, 
could  hardly  be  made  with  the  usual  exactness, 
made  likewise  sevetal  certificates  of  particular 
cases,  which  required  further  direction  ;  and 
the  Lord-Treasurer  would  never  take  upon  him- 
'"self  to  give  those  directions,  only  declaring  to> 
them,  which  he  had  frequently  done,  that,  in 
regard  his  majesty  was  not  strictly  bound  in 
justice  to  pay  that  debt  due  from  his  father,  but 
that  his  present  majesty's  generous,  and  royal 
disposition  had  prevailed  with  him  to  pay  that 
just  debt,  whereby  they  might  be  preserved 
from  ruin,  in  which  he  said  he  fully  concurred 
with  his  majesty  ;  but  that  be  would  never  ad- 
vise him,  op  the  contrary,  he  would  always  dis- 
suade his  majesty  from  paying  or  alio*  ing  any 
interest;  though"  paid  by  them,  which  would 
swell  the  debt  to  such  a  proportion,  that  his  ma- 
jesty could  never  undertake  the  payment  of  it :  . 
which  determination,  how  great  soever  their 
loss  appeared  to  be,  seemed  to  be  so  just,  at 
least  so  necessary  for  the  Wng,  that  they  wholly 
referred  it  to  his  majesty ;  and  hoping  that  it 
might  prevail  with  many  of  their  creditors,  not 
to  exact  it  from  them,  though  tbe  sale  of  their 
whole  estates  had  made  satisfaction  to  others 
for  the  whole  interest  as  well  as  for  the  prin- 
cipal. When  the  auditors  certificate  was  ready, 
and  nil  the  doubts  and  questions,  which  did 
arise  thereupon,  were  clearly  stated,  bis  majes- 
ty vouchsafed  again  to  he  present,  with  the 
other  Lords,  who  had  from  the  beginning  as/ 
2E 
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sisted  in  the  examination  of  that  business ;  and 
then  the  Lord-Treasurer  declared  to  his  majes- 
ty, what  be  had  before  said  to  the  persons  con- 
cerned, that  (hough  he  willingly  approved  his 
majesty's  goodness  in  taking  upon' himself  that 
treat  debt,  yet  that  he- would  by  no  means  give 
his  advice  or  consent  that  he  should  pay  or  al- 
low any  interest  for  it.  Upon  the  whole  mat- 
ter, and  upon  all  the  doubts  stated  to  his  ma- 
jesty, and  after  the  rejection  of  several  con- 
siderable sums  of  money  demanded  by  them, 
and  for  the  payment  whereof  such  direct  proof 
was  not  made,  as  is  required  by  the  course  of 
the  Exchequer ;  though  I  think  most  persons 
who  were  present  were,  in  their  private  con- 
sciences, well  satisfied  that  those  sums  had 
been,  in  truth,  paid,  as  was  alledged ;  there  ap- 
peared to  his  majesty  to  be  justly  due  to  them 
the  Sam  of  200,000/.  principal  money  for  almost 
tO  years,  and  for  which  they  had  paid  so  mucjp 
interest;  and  his  majesty  .thought  it  very  just 
and,  with  many  gracious  expressions  to  them 
of  his  purpose  and  resolution  further  \o  repair 
them  as  he  should  be  able,  gave  order  to  the 
Lord -Treasurer  that  the  said  debt  of  300,000/. 
should  he  paid  to  them  in  five  years ;  that  is, 
by  40,000/.  For  every  year  out  of  the  rent  of 
the  farm ;  and  that  all  instruments  necessary 
for  their  satisfaction  and  security  should  be  pre- 
sently given  to  them,  whereby  they  might  be 
able  to  comply  with  their  creditors,  and  avoid 
their  importunity.  I  do  confess  myself  to  have 
been  present  at  these  agitations,  and  to  have 
contributed  my  humble  advice  and  opinion  to 
his  majesty  that  he  should  pay  this  debt;  which* 
I  thought  myself  obliged  to  do,  as  well  as  a 
faithful  counsellor  to  bis  present  majesty,  as 
in  discharge  of  my  duty  and  obligation  to  his 
father ;  and  I  have  very  good  reason  to  believe 
that  if  that  900,000/.  be  paid  according  to  his 
majesty's  direction,  of  which  I  know  nothing, 
and  of  which  'the  heirs  and  executors  of 
those  farmers  who  are  dead,  as  well  as  the 
four  present  farmers  have  their  equal  propor- 
tions, that  the  said  persons  have  not  at  this  day 
half  the  estates  which  they  had  in  the  year 
1640,  when  they  entered  into  those  engage- 
ments for  his  majesty :  nor  was  there  any  one 
person  present  at  the  agitation  of  this  affair, 
who  seemed  in  the  least  degree  to  differ  iu  opi- 
n.  >n,  or  to  dissuade  his  majesty  to  give  that 
satisfaction  for  that  debt  which  be  vouchsafed 
to  do. 

I  do  likewise  very  willingly  confess,  that  I 
have  in  the  manner  aforesaid,  and  being  called 
to  advise,  given  my  opinion  for  the  payment  of 
many  other  considerable  debts  incurred  by  his 
late  majesty ;  and  for  which  many  persons  of 
hooour,  who  adhered  to  him  during  the  war, 
were  personally  bound  for  lain,  and  whose 
estates  had  been  extended,  and  their  persons 
imprisoned  for  the  same;  many  of  whom  were 
then  iu  execution,  and  in  prison  when  his  ma- 
jesty returned,  and  other*  then  sued  in  West- 
minster-Hall, in  his  majesty's  own  court.  His 
late  majesty  having  granted  under  his  great 
leal  of  England,  to  several  persons*  intrusted 


for  the  rest,  many  of  his  Forests,  Parks,  and 
other  lands,  for  their  security  and  indemnity, 
who  were  or  should  stand  bound  for  him,  for 
monies  which  were  then  borrowed  for,  and  ap- 
plied to  the  necessary  support  of  himself  and 
his  army,  and  to  no  other  purpose :  and  in  that 
grant  I  was  particularly  entrusted,  as  well  by 
the  desire  of  the  persons  concerned,  as  by  his 
majesty's  command,  to  be  solicitous  for  their 
satisfaction :  and  1  cannot  deny  that  I  have 
never  been  more  delighted,  than  when  I  have 
beea  able  to  procure  any  satisfaction  for  those 
persons  who  were  so  bound  and  so  secured; 
nor  ever  more  troubled,  than  that  I  could  do 
no  more,  and  that  there  remained  so  many  still 
unsatisfied,  and  almost  undone  for  those  debts 
so  contracted,  of  which  number  I  believe  there 
are  still  too  many.  But  having  made  these 
clear  confessions  of  what  is  truth,  and  what  I 
did  do  in  these  transactions,  I  must  as  positive- 
ly deny,  that  ever  I  procured  or  advised  the 
letting  his  majesty's  customs,  or  any  other  part 
of  his  revenue ;  on  the  contrary,  that  1  used 
all  the  ways  I  could  to  advance  the  rents  with- 
out respect  o/  persons ;  and  I  presume  I  was. 
never  present  at  the  letting  of  any  farm 
that  any  man  would  havf .  given  more  for, 
than  they  did  to  whom  it  was  lett,  what 
offers  soever  were  made  afterwards,  when  his 
majesty  had  contracted  himself,  and  a  grant 
was  issued  accordingly,  under  the  great  seal 
of  England  :  and  I  do  as  positively  deny,  that 
ever  I  received  or  expected  the  least  sum  of 
money,  or  money-worth,  for  any  lease  made 
by  his  majesty  of  his  customs,  or  any  other  part 
of  his  revenue;  or  for  the  payment  of  any  one 
ojebt  made  by  his  majesty,  to  which  he  was  or 
was  not  bound ;  I  having  never  had  any  other 
motive  for  the  performance  of  those  offices,  but 
the  pure  and  entire  consideration  of  his  majes- 
ty's honour,  justice  and  profit,  and  my  own  in- 
clination to  gratify  worthy  persons,  who  in 
justice  ought  to  be,  or  might  with  justice  be, 
gratified  and  obliged,  and  who  have  commonly 
been  such  persons  to  whom  I  have  had  no  kind 
of  obligation. 

*  The  Seventh  Article  is,  "That  I  have  received 
"  great  sums  of  money  from  the  company  of 
*'  Vintners,  or  some  of  them,  or  their  agents, 
"for  enhuncing  the  prices  of  wines,  and  for 
"  freeing  them  from  the  payment  of  legal  pc- 
"  nalties  which  they  had  incurred." 

If  I  had  been  in  the  least  degree  guilty  of 
this  charge,  it  would  very  easily  have  been 

{) roved,  and  the  Vintners  would  very  gladly 
lave  helped  them  in  it,  being  persons  who 
never  thought  themselves  beholden  to  me,  and 
so  not  obliged  to  conceal  any  of  my  corrup- 
tions. They  well  knew  that  1  could  never  be 
prevailed  uith  to  consent  to  the  enhancing  the 

f>rices  of  their  wine,  and  that  I  never  bad  the 
east  sum  of  money  from  them  in  my  life.  1 
remember,  at  a  time  when  his  majesty  had  re- 
fused to  grant  all  'their  other  petitions,  the 
company  of  Vintners  did  complain  that  there 
were  so  many  Informations  against  them  pro- 
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scented  by  informers  in  the  Exchequer,  that 
they  most  give  over  their  trades,  and  be  likewise 
undone,  if  they  were  severely  prosecuted  for 
what  was  past;  and  therefore  besought  his  ma- 
jesty in  council,  that  he  would  pardon  what 
was  past,  and  that  for  the  future  they  would 
trespass  no  more.  Whereupon  his  majesty 
thought  it  worthy  of  his  mercy  to  shelter  them 
fur  the  present  from  that  prosecution;  and 
thereupon  commanded  his  Attorney-General 
to  call  the  informers  before  him,  and  to  ap- 
point the  Vintners  to  pay  them  such  reasonable 
rewards  for  their  pains  as  he  thought  fir,  and 
thereupon  he  should  enter  a  Noli  Prosequi; 
but  his  majesty  charged  them  for  the  future 
not  to  run  into  the  same  danger:  And  as  this 
grace  from  his  majesty  was  not  upon  my  pro- 
motion, but  purely  from  his  own  bounty  and 
goodness,  from  which  no  person  there  dis- 
suaded him,  as  I  remember,  so  1  never  received 
the  least  prosit  from  the  same. 


The  Eighth  Article  is,  "  That  I  have  in  a 
"  short  time  gained  to  myself  a  far  greater 
"  estate  than  can  be  imagined  to  be  lawfully 
"gained  in  so  short  a  time;  and,  coutrary  to 
"  my  oath,  have  procured  several  grams  under 
"  the  Great  Seal  from  his  majesty,  to  myself 
« and  relations,  of  several  of  his  majesty's 
*'  lands,  hereditaments,  and  leases,  *e  the  dis- 
"  profit  of  his  majesty .* 

I  wish  with  all  ray  heart  that  the  truth  of 
this  article  (which  I  presume  bath  drawn  on 
all  the  rest)  were  clearly  known  to  all  the 
worW ;  that  they  who  in  truth  believe  that  I 
have  so  great  an  estate,  were  very  well  inform- 
ed what  it  is,  and  they  would  then  cle  irly  dis- 
cern that  I  need  not  be  ashamed  of  having 
gotten  such  an  estate,  nor  needed  to  have  any 
recourse  to  any  ill  arts  or  means  for  the  ob- 
taining thereof;  they  woald  know  that  I  have 
been  so  far  from  procuring  several  grants  under 
the  Great  Seal  of  England  from  his  majesty, 
to  myself  and  relations,  of  several  of  his  ma- 
jesty* lands,  hereditaments,  and  leases,  to  the 
disarofit  of  his  majesty,  that  I  never  moved  his 
majesty  in  my  life,  for  any  one  grant  to  myself, 
or  any  of  my  relation*.  If  bis  majesty's  royal 
boonty  did  dispose  him  to  confer  somewhat  of 
bene6t  and  advantage  upon  an  old  servant, 
who  had  watted  upon  his  rather  and  himself 
near  90  years  in  some  trust  and  employment ; 
I  hope  it  shall  not  be  imputed  as  a  crime  in  me 
to  receive  his  favours.  I  am  far  from  believing 
or  imagining  that  the  poor  services  I  ever  did, 
or  can  do,  were  in  aoy  degree  proportionable 
to  his  majesty's  bounty ;  yet  since  bis  good- 
ness thought  me  fit  for  it,  I  hope  many  others 
will  think  so  too;  at  least  as  fit  as  some  men, 
who  have  received  greater  marks  and  propor- 
tions of  it  than  I  bate  done,  and  who,  though 
(bey  might  serve  much  better,  had  not  served 
so  long.  1  forbear  to  enlarge  npon  this  parti- 
cular charge;  because  I  conceive  that  it  is  now 
evident  to  many  who  were  wrought  upon  by 
those  who  did  not  believe  it  themselves,  to 
Aiok  mj  estate  to  be  very  great,  that  the  infor- 


mation they  received  was  without  ground :  And 
whoever  considers,  that  the  first  year  after  the 
king's  coming  in  yielded  justly  more  profit  to 
the  Great  Seal  than  I  ever  received  in  all  tlia 
years  following^  and  some  particular  acts  of 
bounty  in  his  majesty  conferred  on  me,  with- 
out the  least  suit  of  my  own,  and  un thought  of 
by  me,  will  believe  that  my  fault  is  greater,  in 
having  no  better  an  estate,  than  that  what  I 
have  hath  been  gotten  by  corruption.  I  have 
none  of  his  majesty's  lands  but  what  I  bought, 
for  as  much  as  any  body  would  pay  for  it,  or 
those  who  had  the  same  granted  to  them  out 
of  his  majesty's  bounty,  and  that  grant  confirm- 
ed by  act  of  parliament :  and,  I  presume,  it 
cannot  have  fallen  from  his  majesty's  memory, 
and  I  am  sure  is  well  known  to  some  persons 
of  honour  yet  alive,  that  wlien  his  majesty  was 
graciously  pleased,  at  his  first  coming  over,  to 
offer  me  some  land  which  had  never  yielded 
the  crown  any  thing,  I  absolutely  refused  to  re- 
ceive it,  because  it  was  generally  thought 
to  be  of  great  value,  as  I  believe  it  is;  and 
therefore  I  would  not  expose  myself  to  the 
envy  which  naturally  attenoN  such  donations, 
having  in  truth  never  had  an  immoderate  appe- 
tite to  make  hasie  to  be  rich  ;'and  as  much  ap- 
prehended the  being  accused  of  Witchcraft  or 
Burglary,  as  of  Bribery  and  Corruption.  In  a 
word,  1  da  declare,  that  my  debts  being  dis- 
charged for  which  I  pay  interest,  ull  my  estate 
is  not  worth,  being  sold,  the  money  I  have  re- 
ceived from  his  majesty's  own  royal  bounty, and 
far  from  being  suitable  to  the  quality  1  yet  hold; 
and  which  was  never  obtained  by  my  own  am* 
bit  ion,  as  many  persons  of  houour  yet  alive 
can  testify. 

The  Ninth  Article  is,  "That I  introduced  an 
"  arbitrary  government  in  his  majesty's  foreign 
"  plantations,  and  have  caused  such  as  com* 
"  plained  thereof  before  his  majesty  and  couu- 
"  cil,  to  be  long  imprisoned  for  so  doing."* 

Though  I  cannot  possibly  comprehend  the 
full  meaning  of  this  article,  yet  because  I  have  . 
heard  of  many  discpurses  made  of  the  authority 
I  assumed  over  the  plantation*,  and  the  great  ad- 
vantage aud  profit  I  have  drawn  to  myself 
from  thence,  I  am  very  willing  to  take  this  oc- 
casiou  to  relate  all  that  1  know,  and  all  that 
I  hare  done  with  reference  to  any  of  his  ma- 
jesty's plantations  ;  declaring  in  the  first-place, 
that  at  his  majesty's  return,  and  before,  I  did 
use  all  the  endeavours  I  could  to  prepare  and 
dispose  the  king  to  a  great  esteem  of  his  plan- 
tations, and  to  encourage  the  improvement  of 
them  by  all  the  ways  which  could  reasonably 
be  proposed  to  him ;  and  I*  was  confirmed  in 
this  opinion  and  desire,  as  soon  as  I  had  a 
view  of  the  entries  in  the  Custom- House,  by 
which  I  found  what  a  great  revenue  accrued  to 
the  king  from  those  plantations,  insomuch  as 
the  receipts  from  thence  had  npon  the  matter 

*  Some  particulars  respecting  the  matter  of 
this  Article  are  to  be  found  in  Edwards's  Hitt. 
of  the  West  Indies. 
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repaired  tl.e  decrease  and  diminution  of  the 
customs  which  the  late  troubles  had  brought 
upon  othtr  parts  of  tr^ade,  from  what  it  had 
formerly  yielded.  The  first  consideration  that 
offered  itself  before  the  king,  that  related  to  the 
pluutaiions,*wai  concerning  the  Barbadoes, 
which  having  beeu  most  discoursed  of  since, 
and,  as  I  hear,  with  some  reflections  upon  me 
of  partiality  and  injustice,  I  shall,  in  the  first 
place,  set  down  nil  I  know;  in  that  affair,  and 
how  I  caine  to  speak  in  it. 

Before  the  beginning  of  the  late  troubles,  the 
Ling  had  granted  the  island  of  the  Barbadoes 
to  the  earl  of  Carlisle  and  his  heirs  fur,  ever, 
upon  a  supposition  that  it  had  been  first  disco- 
vered, possessed,  and  planted  at  his  charge  ; 
and  the  said  earl  sent  a  governor  and  people 
thither,  and  enjoyed  it  to  his  death,  and  by  his 
will  settled  it  for  the  payment  of  his  debts, 
which  were  very  great :  the  troubles  falling  out 
in  a  short  time  after,  little  or  no  profit  had 
been  drawn  from  thence  towards  the  satisfac- 
tion of  those  debt*,  and  the  executors  and 
trustees  totally  neglected  the  taking  care  of  it, 
or  prosecuting  the  plantation  ;  but  in  and  after 
the  war,  many  citizens,  merchants,  and  gentle- 
meu,  \\ho  were  willing  or  forced  to  withdraw 
.themselves  from  England,  transported  them- 
selves thither,  and  there  planted,  without  ask- 
ing any  body's  leave,  or  without  heing  opposed 
or  contradicted  by  any  body.  About  the  year 
1617,  or  thereabouts,  the  late  earl  of  Carlisle, 
son  and  heir  of  the  former  earl,  to  whom  the 
inheritance  of  that  Island  belonged,  treated 
with  the  late  lord  Willoughby  of  Parham, ,  how 
that  island  might  be  so  ordered,  that  the  plan- 
tation might  be  advanced,  and  profit  made  by 
it,  which  would  at  last  redound  to  himself 
when  the  debt  should  be  paid.  The  late  king 
was  then  in  the  hands  of  the  army  ;  and  with 
his  approbation  and  consent,  it  was  agreed  be- 
tween the  said  Earl  and  the  said  Lord,  that  a 
lease  should  be  made  by  the  earl  of  Carlisle  to 
the  lord  -Willoughby,  of  all  the  profits  which 
should  arise  out  of  that  plantation  for  the  term 
of  twenty-one  years,  as  I  remember ;  a  moitty 
of  the  whole  profits  to  be  received  by  the  lord 
Willoughby  himself,  for  his  own  use,  and  re- 
com  pence  of  his  charge  and  pains  ;  and  he  was 
likewise  to  receive  a  commission  from  the  said 
earl,  to  be  governor  of  that  and  the  rest  of  the 
Caribbee  islands  (all  which  were  compre- 
hended in  the  Charter  granted  by  the  king  to 
the  earl  of  Carlisle),  and  that  a  commission 
should  likewise  be  procured  from  the  king,  or 
the  prince  of  Wales,  by  which  the  said  lord 
Willoughby  was  to  be  constituted  governor  of 
the  said  i-Jands.  -About  that  time  the  fleer, 
then  m  the  Downs,  returned  to  their  obedience 
to  the  Icing,  withdrawing  themselves  to  the 
coast  of  Holland,  to  offer  their  service  to  the 
prince  of  Wales,  his  majesty  that  now  is}  the 
lord  Willoughby  corning  likewise  over  then  to 
him,  to  serve  him  in  any  condition  he  pleased 
to  employ  him.  I  need  not  speak  of  the  dis- 
appointments of  that,  summer,  and  the  ill  suc- 
<6essof.ibat  fleet;  but  all  those  hopes  (fting 


vanished,  and  there  being  no  present  employ- 
ment for  the  lord  Willoughby,  he  then  informed 
the  prince  of  what  had  passed  between  the  earl 
of  Carlisle  and  him,  with  his  father's  consent  ; 
wluch  his  highness  had  likewise  received  from 
the  king  himself,  with  much  recommendation 
of  the  lord  Willoughby.  I  was  then  attending 
upon  the  prince  in  Holland,  as  one  of  the 
king's  counsel  assigned  by  him  for  that  service. 
Upon  the  understanding  of  this  whole  case,  the 
prince,  upon  the  unanimous  aduce  of  the  coun- 
cil, thought  fit  to  grant  such  a  commission  of 
governor  of  the-  Barbadoes  and  other  islands, 
as  he  desired  ;  and  he-  had  the  more  reason,  to 
desire  it,  (notwithstanding  the  earl  ot  Carlisle's 
grant  and  commission),  because  the  principal 
planters  upon  the  Barbadoes  had  bceu  officers 
in  the  king's  army,  or  of  manifest  affection  to 
him,  or  always  looked  upon  as  of  his  party. 
With  this  commission  the  lord  Willoughby  had, 
at  his  great  charge  and  txpence,  transported 
himself  to  the  Barbadoe*,  and  was  there  re- 
ceived as  governor ;  and  made  a  contract  with 
the  planters,,  that  so  much  should  be  paid  upon 
the  hundred  to  the  earl  of  Carlisle,  to  whom 
the  propriety  of  the  vj-hole  belonged.  But 
before  this  agreement  could  be  well  executed, 
or  any  profit  drawn  from  thence,  the  island  was 
reduced  to  the  service  of  the  parliament,  and 
of  Cromwell,  and  a  governor  appointed  by 
them ;  the  lord  Willoughby  being  sent  into 
England,  where  he  remained  till  the  king's 
return,  and  had  given  unquestionable  evidence 
of  his  affection  to  the  king's  service,  for  which 
he  bad  o/ten  been  committed  to  prison  before 
and  after  Cromwell's  death. 

As  soon  as  the  king  returned,  the  lord  Wil- 
loughby (who  had  then  eight  or  nine  years  to 
come  of  his  lease  formerly  granted  to  him  by 
the  earl  of  Carlisle,  who  was  then  likewise 
living,  and  ready  to  do  any  other  act  to  the 
lord  WilloughbyTs  advantage)  resolved  to  return 
himself  to  the  Barbadoes,  and  desired  the  king 
to  renew  his  commission  to  him  for  the  govern- 
ment ;  which  bis  majesty  was  very  willing  to 
do,  as  to  a  person  he  esteemed  very  much,  and 
who  had  spent  very  much  of  his  own  fortune, 
as  is  notoriously  known,  in  that  service:  bat 
the  Barbadoes  and  all  those  other  islands  were 
now  become  of  another  consideration  and  value 
than  they  had  been  of  before  the  troubles ;  the 
Barbadoes  itself  was  (by  that  confluence  and 
resort  thither  as  was  mentioned  before),  so 
fully  planted,  that  there  was  no.room  for  new 
comers,  and  they  bad  sent  very  many  of  their 
people  to  the  other  inlands  to  plant ;  many  citi- 
zens of  London  had- raised  very  great  estates 
there,  and  every  year  had  a  great  revenue 
thence ;  and  the  king's  customs  from  that  one 
island  came  to  a  very  great  sum  of  money 
yearly.  All  these  men,  who  had  entered  upon 
that  plantation  as  a  waste  place,  and  with  very 
great  charge  brought  it  to  that  perfection,  and 
with  great  trouble,  began  now  to  apprehend 
that  they  must  depend  upon  the  good  will  of 
the  earl  of  Carlisle  and  lord  Willoughby  for  the 
enjoyment  of  their  estates  there,  which  they 
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looked  upon  as  their  own ;  all  these  men  joined 
together  in  an  appeal  to  the  king,  and  humbly 
prayed  his  protection  :  and  that  they  might  not 
be  oppressed  by  those  two  Lords,  they  said, 
tier  were  the  king's  subjects ;  that  they  hud 
repaired  thither  as  to  a  desolate  place,  aud 
bad  by  their  industry  obtained  a  livelihood 
there,  when  they  could  not  with  a  good  cou- 
Kienre  stay  in  England ;  that  if  they  were  now 
left  io  those  Lords  to  ransom  themselves,  and 
compound  their  estates,  they  must  leave  the 
country,  and  the  plantation  would  be  destroyed, 
wbich  yielded  his  majesty  so  great  a  reveriue ; 
(kit  they  could  defend  themselves  by  law 
n;«imt  the  earl  of  Carlisle's  title,  if  his  majesty 
dtd  not  countenance  it  by  a  new  grant  of  the 
tLuveniment  to  the  lord  Willoughby;  and  there- 
fore were  suitors  to  his  majesty  not  to  destroy 
tl<n)  by  that  countenance.  At  the  same  time, 
(be  creditors  of  the  late  earl  of  Carlisle  (whose 
debts  were  to  be  satisfied  by  the  profits  of  that 
plantation,  by  the  will  and  settlement  of  the 
ittrl  earl)  petitioned  the  king  (hat  they  might 
be  first  provided  for ;  their  principal  money 
doe  to  them  at  the  death  of  the  earl  amounted 
(o  no  less  than  50,000/.  of  which  the?  had  never 
yet  received  one  penny ;  and  therefore  that  the 
profits  which  should  arise  ought  in  the  first 
place  tcf  be  applied  to  them,  there  having  been 
many  families  utterly  ruined  for  want  of  their 
money  so  due  to  tbetn.  The  king  appointed  to 
hear  all  the  several  pretences  at  the  council- 
board,  where  they  all  attended  with  their 
counsel ;  and  after  his  majesty  had  speut  three 
or  four  days  himself  in  hearing  the  several  alle- 
gations, and  finding  new  pretences  and  difficul- 
ties erery  day  to  arise  (which  shall  be  men- 
tioned anon),  his  majesty  appointed  several  of 
my  lords  of  the  council  to  consider  of  the 
*i»le  matter,  and  to  confer  with  the  several 
parties,  aud  if  it  were  possible  to  make  an  end 
between  them  by  their  own  consent;*  otherwise 
to  report  the  several  titles  to  his  majesty,  with 
uch  espedients  as  in  their  judgments  they 
thought  most  likely  to  produce  a  general  satis- 
faction, without  endangering  the  plantation,  the 
f  reservation  whereof  his  majesty  took  to  heart, 
hart  the  honour  to  be  one  of  that  committee, 
sad  cook  very  moch  pains  in-reading  the  char* 
ten,  grants,  and  leases,  and  many  other  papers 
**d  dispatches  which  concerned  that  affair, 
sod  conferred  with  several  of  the  persons  in* 
(crested,  to  the  end  that  I  might  the  better  dis- 
cern what  could  be  done,  having  never  under- 
stood or  heard  any  thing  of  the  matter,  or  that 
concerned  that  plantation,  otherwise  than  what 
I  have  before  set  down  upon  the  dispatch  of 
the  lord  Willoughby  in  Holland  ;  nor  had  I 
|he  least  inclination  or  bias  to  any  party. 
Upon  the  hearing  all  the  allegations  before  my 
tads,  the  several  pretences  and  titles  appeared 
to  as  to  be  these ;  which  we  afterwards  re- 
Parted  to  the  king. 

The  lord  Willoughby  demanded  nothing 
from  the  king  but  his  coormisuon  to  be  go- 
*trn«ir  for  the  remainder  of  the  years  which 
"«  Wo  granted  to  him  by  the  earl  of  Carlisle, 


to  the  end  that  he  might  receive  one  moiety  of 
those  profits  which  shonld  arise  to  the  earl,  and 
which  had  been  assigned  to  him  with  the  con* 
sent  and  approbation  of  the  late  king,  and  his 
majesty  that  now  is,  upon  which  he  had  un- 
dertaken that  voyage,  and  spent  so  much  of  bis 
estate. 

The  earl  of  Carlisle,  while  this  contention 
was  depending,  died,  and  by  his  will  devised  his 
interest  in  the  Barbadoes  to  the  eurl  of  Kinnoul, 
who  likewise  petitioned  the  king  for  the  pre- 
serving his  right ;  but  neither  he,  nor  the  per- 
son under  whom  he  chained,  hnd  any  pretence 
till  all  the  debts  were  satisfied,  nor  did  the 
earl  of  Kinnoul  demand  any  thing  till  then  ; 
but  believed  the  profit  would  arise  yearly  to  so 
much,  that  the  debts  would  quickly  be  satis- 
fied, and  then  the  whole  would  come  to  him. 

There  was  another  title  that  preceded  the 
earl  of  Carlisle's,  wbich  was  that  of  the  earl  of 
Marlborough,  who  aUedged  and  proved  it  to  he 
true,  that  the  Barbadoes  and  those  adjacent 
islands  were  first  granted  by  the  king  to  his 
grandfather  tlie  earl  of  Marlborough,  then  lord 
High-Treasurer  of  England,  before  the  earl  of 
Carlisle  had  any  pretence  thereunto ;  and  that 
the  Lord  Treasurer  had  afterwards  consented 
that  the  same  should  be  granted  to  the  earl  of 
Carlisle,  upon  a  full  contract,  that  he  should 
,  first  receive  for  ever  the  sum  of  800/.  by  the 
year  out  of  the  first  profits  of  the  plantations; 
which  sum  of  300/.  had  never  yet  been  paid ; 
and  therefore  the  earl  of  Marlborough  desired, 
as  heir  to  his  grandfather,  to  have  satisfaction 
for  the  arrears,  and  that  the  growing  rent  might 
be  secured  to  him. 

The  Creditors  were  of  two  kinds :  The  first, 
and  who  had  first  petitioned  the  king,  as  was 
said  before,  had  an  assignment  made  to  them' 
by  the  executors  and  trustees  of  the  earl  of 
Carlisle  upon  his  will,  and  who,  at  his  death, 
owed  them  (he  full  sum  of  50,000/.,  or  there- 
abouts: The  other  creditors  consisted  of  seve- 
ral tradesmen  and  artificers,  to  whom  the  said 
Earl  was  indebted  for  wares  and  goods  which 
had  been  delivered  for  bis  use,  and  of  several 
servants  for  their  arrears  of  wages;  and  all 
these  had,  during  the  late  troubles,  exhibited 
their  bill  in  Chancery  against  the  executor*  and 
overseers  of  the  late  Earl,  and  had  obtained  a 
decree  in  that  court  for  their  satisfaction,  ont 
of  the  profits  of  tho*e  plantations ;  which  de- 
cree stood  confirmed  by  the  acts  of  judicial 
proceedings ;  and  as  I  remember  their  debts 
amounted  to  30,000/.,  or  thereabouts :  None 
of  the  creditors  in  general,  of  one  or  the  other 
sort,  had  ever  received  one  shilling  from  the 
time  that  the  Earl  had  first  assigned  it. 

The  Planters  insisted  positively,  that  the 
charter  granted  to  the  earl  of  Carlisle  from  the 
king  was^void  in  point  of  law ;  for  which  their 
counsel  allcdged  many  reasons:  And  having 
spent  much  time  upon  that  argumentation,  they 
concluded  with  two  bumble  propositions  to  sue 
king ;  first,  That  his  majesty  would  give  them 
leave  to  prosecute  in  bjs  name  in  the  Exche- 
quer, and  at  their  own  dtargt,  to  repeal  thai 
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to  any  particular  agreement  in  that  point,  not 
so  much  as  to  consent  to  what  should  be  im- 
posed upon  every  hundred;  but,  on  the  con- 
trary»  declared,  that  too  much  bad  been  under- 
taken in  that  kind  by  one  of  their  own  number 
(Mr.  Kendale)  in  his  discourse  before  the  king 
in  the  council,  and  declared  that  the  plantation 
could  not  bear  the  imposition  he  bad  men- 
tioned; that  whatsoever  was  to  be  done  of  this 
nature  was  to  be  transacted  by  an  assembly  in 
the  island,  and  that  all  that  they  could  promue 
for  themselves  was,  that  they  would  use  their 
utmost  endeavours  with  their  friends  in  the 
island,  that  when,  the  lord  Willoughby  should 
arrive  there,  and  call  an  assembly,  they  should 
consent  to  as  great  an  imposition  as  the  planta- 
tion would  bear;  by  which  a  good  revenue 
would  arise  to  the  kiug  for  the  purposes  afore- 
said. 

The  Creditors  had  great  reason  to  be  glad  of 
the  resolution  his  majesty  bad  taken ;  for  though 
it  would  be  a  long  time  before  they  could  be 
fully  satisfied  out  of  a  moiety  of  {he  profits, 
though  it  should  arise  to  the  highest  computa- 
tion ;  yet  in  time  they  should  receive  all,  and 
should  every  year  receive  some :  Which  would 
lesseu  their  debt,  and  relieve  those  who  were 
in  the  highest  necessities,  of  which  there  was  a 
great  number;  whereas  they  had' hitherto,  isj 
so  many  years,  received  not  one  penny  ;  and  it 
was  evident,  that  without  bis  majesty's  aatho- 
rity  they  never  should,  since  the  planters  were 
resolved  never  to  consent  to  any  imposition,  or 
submit  to  any  authority  that  should  be  exer- 
cised under  the  earl  of  Carlisle's  patent  without 
a  due  course  of  law,  the  way  to  obtain  which 
would  be  very  difficult  to  find  out;  and  they 
understood  well  enough,  that  without  his  ma- 
jesty's grace  and  bounty  to  them,  the  repeal,  or 
avoiding  the  earl  of  Carlisle's  patent,  would 
put  a  quick  end  to  all  their  pretences. 

The  greatest  difficulty  that  did  arise    was 
from  the  earl  of  Kinnoul,  to  whom  the  last  earl 
of  Carlisle  had  devised  these  islands  by  his  will ; 
and  be  had  a  great  mind  to  go  thither  himself, 
and  take  possession  of  his  right ;  and  his  coun- 
sel had  persuaded  him,  that  the  king's  charter 
granted  to  the  first  earl  of  Carlisle  was  good 
and  valid  in  law,  and  that  they  believed  they 
could  maintain  and  defend  it  in  any  court  of 
justice.    Then  his  own  estate  in  Scotland  was 
so  totally  lost  by  the  iniquity  of  the  times,  and 
by  his  father's  having  so  frankly  declared  him- 
self for  the  king,  when  very  few  of  that  nation 
lost  any  thing  by  their  loyalty,  that  he  had  very 
little  left  to  support  himself;    and  therefore 
was  willing  to  retire  into  any  place  abroad, 
where  he  might  find  but  a  bare^sobststence  : 
But  when  be  considered  again,  that  he  could 
have  no  pretence  to  any  thing  in  the  Barbadoes, 
till  after  all  the  creditors  were  fully  satisfied,  and 
how  long  it  was  like  to  be  before  they  could  be 
satisfied,  there  remaining  still  due  to  the  credi- 
tors of  both  kinds  no  less  than  fourscore  thou* 
sand  pounds  sterling  principal  money,  he  dad 
not  believe  that  hit  insisting,  upon  the  patent 
would  be  worth  the  charge  and  hasard  he  sntst 


grant  to  the  earl  of  Carlisle;  by  which  they 
Should  be  freed  from  the  arbitrary  power  and 
Oppression  which  would  be  exercised  'upon 
them  under  the  colour  of  that  charter,  and  his 
majesty  might  receive  a  great  benefit  to  himself, 
by  taking  the  sovereignty  to  himself,  to  whom 
it  justly  belonged:  And' in  that  case  they  of- 
fered iu  their  own  names,  and  for  the  rest  of 
the  planters  who  were  in  the  island,  to  consent 
fo  an  imposition  of  so  much  upon  the  hundred, 
which  they  confidently  avowed  would  amount 
to  at  least  10,000/.  a  year;  out  of  which  his 
Majesty's  governor  might  be  well  supported, 
and  his  majesty  depose  of  the  overplus  as  he 
thought  fit.  Secondly,  if  his  majesty  would 
.  not  suffer  the  charter  to  be  repealed,  that  lie 
would  leave  those  who  claimed  under  the  earl 
ef  Carlisle's  patent  to  their  remedy  at  law,  and 
leave  the  planters  to  their  own  defence ;  which 
they  hoped  in  justice  could  not  be  denied  to 
them,  since  they  alone  had  been  at  the  charge 
to  settle  the  plantation,  which  brought  so  great 
a  revenue  every  year  to  his  majesty,  when  the 
Earl  had  not  been  at  the  least  expence  there- 
upon ;  and  if  his  majesty  should  not  assist  their 
pretences  with  his  royal  authority,  they  must 
all  quit  the  plantation,  which  would  be  to  his 
majesty's  great  damage. 

These  being  the  several  pretences  of  the  seve- 
ral persons,  and  nothing  being  to  be  done  by 
any  agreement  between  themselves,  their  inte- 
rests being  so  distinct  aud  inconsistent  with 
each  others,  his  majesty  thought  fit,  in  the  first 
place,  to  refer  the  consideration  of  the  legality 
and  validity  of  the  patent  to  his  counsel  at  law ; 
who,  upon  full  deliberation,  after  the  hearing 
of  all  parties,  returned  their  opinion,  That  their 
patent  was  void,  and  tbat  his  majesty  might 
take  the  same  into  his  own  power.  This  re- 
port was  no  sooner  made  to  his  majesty,  but 
that  he  very  graciously  declared,  he  would  not 
from  hence  receive  any  benefit  and  advantage 
to  himself,  until  all  their  pretences  had  received 
satisfaction  ;  and  that  he  would  make  no  other 
use  of  avoiditfg  the  said  Charter,  than  to  dis- 
pose the  profits  of  the  plantation  to  those  who 
in  justice  had  any  pretence  in  law  or  equity  to 
receive  the  same;  and  therefore,  that  toe  lord 
Willoughby  should  proceed  in  his  voyage  to 
the  Barbadoes,  and  should  receive  according  to 
his  bargain  a  moiety  of  the  profits,  and  that 
the  other  should  be  disposed'  ot  for  the  satisfac- 
tion of  the  debts  and  other  incumbrances ;  in 
order  to  which,  his  majesty  appointed  the  same 
Committee  of  the  Lords  to  meet  again,  and  to 
adjust  the  several  proportions. 

When  they  met,  they  had  all  the  persons 
concerned  present  with  them,  or  ready  to  be 
called  in  upon  any  occasion;  and  they  all  ap- 
peared very  glad  that  the  king  bad  taken  the 
cafe  and  protection  of  the  plantation  upon  him- 
self, which  was  all  the  security  the  Planters 
had  or  could  desire;  and  the  Lords'  first  care 
was  to  make  some  computation  of  what  night 
be  depended  upon  as  the  yearly  revenue  tbat 
would  arise  upon  the  imposition  within  the 
island:  But  the  Planters  could  not  be  drawn 
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inevitably  be  put  to;  and  therefore,  upon  fur- 
ther deliberation  with  his  friends,  he  willingly 
referred  himself  and  *11  his  interest  to  the  king's 
gracious  ^termination,  as  all  the  rest  of  toe 
pretenders  and  interested  persons  bad  done. 

The  case  being  thus  fully  stated  to  the  Lords, 
tod  every  man's  interest  or  pretence*clearly  ap- 
pearing to  them,  they  considered  seriously 
amongst  themselves  what  they  might  reasonably 
propose  to  tbe  several  persons,  in  order  to 
their  agreement  amongst  themselves ;  and 
that  proving  ineffectual,  what  advice  they  might 
reasonably  give  his  majesty.  They  were  un- 
animously ot  opinion,  not  to  advise  his  ma- 
jesty to  cause  the  patent  to  be  called  in  ques- 
tion :  for  though  they  doubted  not,  upon  the 
opinion  of  his  learned  counsel,  that  the  same 
would  be  adjudged  void  and  illegal,  yet  they 
did  not  think  it  a  seasonable  time,  when  the 
nation  is  so  active  and  industrious  in  foreign 
plantations,  that  tbey  should  see  a  Charter  or 
patent  questioned,  and  avoided,  after  it  had 
been  so  many  years  allowed  and  countenanced, 
tod  nnder  which  it  had  so  long  flourished,  and 
was  almost  -grown  to  perfection  ;  and  that 
since  his  majesty  bad  declared,  that  notwith- 
standing any  right  of  his  own,  all  possible  care 
should  be  taken  for  tbe  satisfaction  of  the  cre- 
ditors, as  well  as  for  tbe  preservation  and  sup- 
port of  the  plantation,  it  would  be  equally  equi- 
table and  honourable  in  his  majesty,  not  to 
ieafe  the  earl  of  Kinnonl  the  only  person  un- 
considered, and  bereaved  of  all  his  pretence; 
bat  that  they  would  humbly  move  his  majesty, 
that  be  would  graciously  vouchsafe  to  assign 
some  present  maintenance  to  the  said  earl, 
which  his  unhappy  condition  required,  out  of 
the  revenue  which  should  be  there  settled,  and 
until  the  debts  should  be  paid  :  and  that  after 
that  time  such  an  augmentation  might  be 
made  to  him  as  his  majesty  in  his  royal  bounty 
should  think  fit ;  in  consideration  whereof  tbe 
earl  should  procure  the  patent  to  be  brought  in 
and  surrendered :  which  he  promised  should 
he  done  accordingly,  as  soon  as  the  settlement 
should  be  made  of  that  proportion  which  should 
he  assigned  to  him. 

That  the  lord  Willoughby  should  enjoy  the 
benefit  of  his  former  contract  with  the  earl  of 
Carlisle,  and  approved  by  his  majesty,  during 
die  remainder  of  those  years  which  are  not  yet 
expired;  that  be  should  make  what  haste  he 
*ooJd  thither,  and  call  an  Assembly,  to  tbe 
end  that  such  an  imposition  might  be  agreed 
opoo  to  be  paid  to  his  majesty  as  should  be 
reasonable,  in  consideration  of  tie  great  benefit 
jbey  bad  already  nnd  should  still  enjoy,  in 
being  continued  and  secured  in  their  several 
plantations,  of  which  as  vet  they  were,  as  it 
were,  bat  tenants  at  will,  having  no  other  pre- 
tence of  right  but  the  possession ;  and  therefore, 
w  those  merchants  and  planters  who  had  pe- 
titioned the  king,  should,  according  to  their  ob- 
ligation and  promise  made  by  them  to  his  ma- 
Jttty,  use  all  their  credit  with  those  in  the 
*™d»  that  the  imposition  might  arise  to  such 
*  proportion  that  the  revenue  might  answer  the 


ends  proposed,  and  thai  one  moiety  of  that  re- 
venue should  be  enjoyed  by  the  lord  Willoughby 
for  his  term. 

That  the  annuity  of  300/.  a  year  should  be. 
paid  to  the  earl  of  Marlborough,  according 
to  the  original  contract  mentioned  before ;  and 
that  the  assignment  that  his  majesty  would 
likewise  be  pleased  to  make  to  the  earl  of  Kin- 
noul,  should  be  likewise  first  paid ;  and  then 
that  the  remainder  of  that  moiety  should  he 
received  to  the  use  of  the  creditors ;  and  that 
when  the  lord  Willoughby 's  term  should  be  ex- 
pired, his  majesty  should  be  desired,  after,  the 
reservation  of  so  much  as  he  should  thiuk  fit  for 
the  support  of  his  governor,  that  all  tbe  re-  . 
mainder  might  be  continued  towards  the  cre- 
ditors, whilst  their  just  debts  should  be  paid* 

These  particulars  appearing  reasonable  to 
the  Lords,  all  persons  concerned  were  called, 
and  the  same  communicated  to  them,  who  ap- 
peared all  well  contented ;  and  thereupon  the 
Lords  resolved  to'  present  the  same  to  his  tna-> 
jesty,  which  they  did  accordingly  at  the 
board,  and  his  majesty,  with  a  full  approba- 
tion and  advice  of  the  whole  council,  ratified 
the  same;  whereupon  that  Order-  was  made 
by  his  majesty  in  council,  which  compre- 
hends all  tbe  particulars  mentioned  before, 
which  was  delivered  to  the  lord  Willoughby, 
with  his  majesty's  express  command,  that 
he  should  see  it  punctually  and  precisely 
executed:  and  the  like  Order  was  delivered 
by  the  clerk  of  the  council  to  every  other 
person  mentioned  who  desired  the  same :  To 
which  Order  1  do  for  the  more  certainty  refer 
myself,  being  in  no  degree  confident  (having  at' 
this  time  no  other  help  than  my  memory)  that 
it  is  set  down  with  that  exactness  as  it  ought 
to  be.  As  I  have  throughout  this  affair  taken 
very  great  pains  to  reduce  it  to  this  particular 
agreement,  which  at  that  time  seemed  to  be. 
satisfactory  to  all  the  persons  concerned,  so  I  had 
not  tbe  least  temptation  of  particular  benefit  to* 
myself;  and  I  do  still  believe  it  to  be  very  just 
and  reasonable,  and  agreeable  to  his  majesty's, 
justice  and  goodness,  all  circumstances  being 
considered;  and  though  it  may  be,  in  strictness 
of  law,  and  by  the  avoiding  the  grant  made  to 
the  earl  of  Carlisle,  his  majesty  might  hare 
possessed  himself  of  the  whole  island,  without 
any  tender  consideration  of  tbe  planters  or  of 
the  creditors,  I  am  not  ashamed  that  I  never 
gave  his  majesty  that  or  the  like  counsel,  in 
this  or  any  other  matter  of  the  like  nature ;  and 
if  I  had,  I  am  confident  his  majesty  would 
have,  abhorred  it,  and  npt  have  thought  the- 
better  of  me  for  giving  it. 

Tbe  other  part  of  this  Article,  That  I  hav#> 
caused  such  as  complained  of  the  arbitrary  go* 
veromentgin  the  plantations  before  the  king  and 
council,  to  be  long  imprisoned  for  so  doing, 
doth  refer,  I  suppose,  to  the  commitment  of 
one  Farmer ;  who  being  sent  over  m  prisoner 
by  tbe  lord  Willoughby,  in  a  ship  that  came 
from  thence,  made  his  appearance  at  Oxford* 
his  majesty  being  then  therein  the  sickness- 
time,  which  was  the  first  time  I  ever  heard  of. 
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the  man,  or  of  the  matter ;  and  at  the  tame 
time  one  of  the  Secretaries  of  State  received  a 
letter  from  the  lord  Willougbby,  which  was 
tent  by  the  same  ship,  in  which  his  lordship 
had  sent  a  direct,  full  charge  of  Mutiny,  Sedi- 
tion, and  Treason  against  him;  and  by  his 
letter  informed  tile  Secretary  of  all  the  beha- 
viour and  carriage  of  the  said  Farmer,  with  all 
the  circumstances  thereof;  and  that  he  had,  by 
his  seditions  practices,  prevailed  so  far  upon  a 
disaffected  party  in  that  island,  that  the  lord 
Willoughby  was  obliged  in  the  instant  to  send 
him  aboard  the  sbip,  without  which  he  did  ap- 
prehend a  general  revolt  in  the  island  from  his 
majesty's  obedience  :  and  the  lord  Wiltoughby 
likewise  desired  that  Farmer  might,  not  be 
suffered  to  return  thither  before  the  island 
should  be  reduced  to  a  better  temper.  The 
man  was  called  in  before  the  king  and  council, 
and  the  charge  which  the  lord  Willoughby  had 
sent  read  to  him :  the  greatest  part  whereof  he 
could  not  deny ;  and  \n  his  discourse  upon  it 
behaved  himself  so  preremptorily  and  inso- 
lently before  the  king,  that  his  majesty  thought 
it  very  necessary  to  commit  bim,  nor  did  any 
one  counsellor  then  present  appear  to  think 
otherwise :  and  I  do  confess,  that  the  discharg- 
ing him  from  his  imprisonment  was  some  time 
afterwards  moved,  and  that  I  was  always 
against  his  discharge ;  being  of  opinion  that  it 
was  impossible  for  the  lord  Willoughby,  or  any 
other  governor  in  any  of  the  plantations,  to  pre- 
serve his  majesty's  right,  and  support  the  go- 
vernment, if  he  should  be  so  far  discounte- 
nanced, that  a  man  sent  over  by  him  as  a  pri- 
soner, under  such  a  particular  and  so  heinous 
a  charge,  should  be  upon  his  appearance  here 
set  at  liberty ;  but  my  opinion  was,  that  he 
should  be  sent  back  a  prisoner  thither,  that  he 
might  be  tried  by  the  law  and  justice  of  the 
island,  and  receive  condign  punishment  for  his 
offence.  And  I  cannot  deny,  but  that  I  am 
stilt  of  the  same  opinion  ;  and  if  it  be  an  error, 
it  proceeds  from  the  weakness,  of  my  under- 
standing, which  is  not  in  my  power  to  reform. 

What  I  have  here  set  down,  is  all  that  occurs 
to  my  memory  with  reference  to  the  island 
of  the  Barbadoes ;  which  being  not  particu- 
larly mentioned  in  the  Article,  but  compre- 
hended under  the  general  expression,  of  his  ma- 
jesty's foreign  plantations,  I  take  myself  obli- 
ged to  give  some  answer  even  to  that  general : 
and  I  hope  it  will  not  be  imputed  as  a  crime  to 
me,  if  I  have  taken  more  pains  than  other  men 
in  that  important  service  of  his  majesty  con- 
cerning his  foreign  plantations,  which  I  did  not 
think  was  enough  taken  to  heart;  and  if  my 
desire  or  readiness  to  take  any  pains,  or  give 
any  assistance  to  (he  advancement  of  that  ser- 
vice, did  induce  many  persons  to  apply  them- 
selves to  me  on  those  occasions,  I  hope  it  shall 
not  be  charged  upon  me  as  over  activity,  or 
ambitsan  to  ingross  more  business  into  my  hands 
than  I  was  intitled  to ;  for  which  I  have  this 
excuse  to  make  for  myself,  that  I  found  the 
pains  I  took  to  be  acceptable  to  his  majesty: 
and  I  was  so  fee  from  having  any  particular  de- 


sign or  advantage  to  myself,  that  I  do  profess 
and  declare,  that  from  all  or  any  of  hi*  ma- 
jesty's foreign  plantations  I  never  had  the  le**t 
reward,  or  the  least  present  made  to  me,  except 
that  the  now  lord  Willoughby  once-  told  me, 
that  his  brother  had  sent  over  some  pieces  ot 
the  speckled  wood  which  grows  in  Surinam, 
with  direction,  that  if  1  liked  it,  I  miglit  have 
what  I  would  of  it;  whereupon  I  had  some 
pieces,  which  I  thought  might  have  been  ap- 
plied to  the  making  of  cabinets,  or  the 
adorning  of  wainscot ;  but  as  they  were  very 
small,  so  the  middle  of  every  piece  was  wind- 
shaken  and  rotten,  that  they  could  not  be  ap- 
plied to  any  considerable  use;  and  except 
some  blocks  of  walnut  tree  which' the  governor 
of  Virginia  sent  to  me,  and  of  which  I  made 
some  table  boards  and  frames  for  chairs,  the 
workmanship  whereof  cost  me  much  more  than 
the  wood  was  worth  :  and  these  two  particu- 
lars cop  tain,  all  the  rewards  and  presents,  or 
profit,  that  ever  I  received  from  all  his  majes- 
ty's foreign  plantations,  or  any  body  to  my  use. 

The  Tenth  Article  is,  "  That  I  did  reject 
"  and  frustrate  u  proposal  and  undertaking  ap- 
"  proved  by  his  majesty,  for  the  preservation 
"  of  Nevis  and  St.  Christophers,  and  reducing 
"  the  French  plantations  to  bis  majesty'*  obe- 
"  dience,  after  the  commissions  were  drawn 
*'  (or  that  purpose ;  which  was  the  occasion  of 
"  so  great  loss  and  damage  in  those  parts." 

I  never  did  reject  or  frustrate  any  such  pro- 
posal or  undertaking,  never  taking  upon  me 
in  the  least  degree  to  make  a  judgment  of 
things  of  that  nature,  nor  was  ever  any  such 
proposal  made  to  me ;  but  I  do  very  weH  Re- 
member, that  his  majesty  himself  did  once  de- 
liver to  the  council  a  paper,  which  he  said  one 
of  his  servants,  Mr.  Marsh,  had  delivered  to 
him,  containing  some  propositions  for  ships 
and  men  to  be  sent  by  his  majesty  for  the  re- 
covery of  St  Christophers,  which  had  been 
newly  taken    by  the    French9.      Upon    the 


*  The  following  purports  to  be  the  French 
king's  account  of  the  conquest  of  St,  Christo- 
pher's, Sf  e  the  (Euvres  de  Louis  xiv,  vol.  2,  p> 
180,  Paris  ed.  of  1806. 

V  Peu  de  temps  apres  que  la  guerre  eut  It 6 
declaree  aux  Anglais,  ne  doutant  point  que 
dans  les  ties,  ou  mes  sujets  etoieut  meles  avee 
eux,  on  ir*en  vlnt  anx  derniers  actes  d'hostilitl, 
j'avois  fait  proraptement  embarqoer  huit  cents 
hommes,  lesquels  mome  j'avois  tires  des  places 
les  plus  voisiiies  de  la  mer,  afin  qu'Us  arrivas- 
sent  plutdt  no?  secours  de  leurs  compatriot es; 
mais  j'appris  peu  de  temps  apres  que,  quelque 
diligence  qii'ils  eusseot  pu  faire,  mes  vceux  et 
ma  fortune  ^toient  arrives  plutdt  qu'eux  a  la  de- 
fense de  ces  colonies.  II  s'ltoit  rencontre,  par 
je  ne  sais  quelle  aventure,  que  dans  l*tle  de  Saint 
Cbristopbe,  les  Francais  et  les  Anglais  en 
meme  temps  avoient  appris  la  declaration  de 
guerre;  mais  comme  letat  de  leurs  affaires 
6toit  fort  different  ils  avoient  pris  aussi  des  re- 
solutions tres-diflferentes.    Les  4fr*ncaj»  qui 


reading  of  which  paper  and  propositions,  the 
fame  were  referred  to  the  consideration  of  (he 
lord-genera),  one  of  the  secretaries  of  slate, 
and  to  the  rice-chamberlain,  as  I  remember, 
who  were  to  confer  with  Mr.  Marsh,  and  such 
others  as  joined  with  Jiim;  and  they  were  at 
the  same  time  appointed  to  consider  of  ano- 
ther proposition  delivered  in  writing  by.  the 
now  lord  Willougbby  and  some  merchants  of 
London,  who  were  planters  in  the  Barbadoes, 
for  the  supplying  and  better  securing  that 
island,  and  the  rest  of  those  Caribbee  islands; 
sad  for  the  reducing  and  recovering  any  of  tbenv 
which  were  or  should  be  taken  by  the  enemy ; 
apon  the  latter  of  which  somewhat  was  after- 
wards done:  And  if  the  other  concerning 
Nevis  and  St.  Christophers  was  rejected,  of 
which  I  know  nothing,  I  presume  it  was,  be- 
cause it  either  appeared  impracticable,  or  not 
consistent  with  his  majesty's  other  affairs. 

The  Eleventh  Article  is,  "  That  I  advised 
"and  effected  the  sale  of  Dunkirk  to  the 
M  French  king,  being  part  of  bis  majesty's  .do- 
u  minions,  together  with  .the  ammunition,  ar- 
'*'  titlery,  and  all  sorts  of  stores  there,  and  for 
"nogre*4ter  value  than  the  said  ammunition, 
"  artillery,  and  stores  were  worth.? 
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-  It  is  very  we(l  known  to  his  majesty,  and  to 
several  persons  yet  alive,  that  the  parting  with 
Dunkirk  was  resolved  upon  before  ever  I  heard 
of  it ;  and  that  the  purpose  was  therefore  con- 
cealed from  me,  because  it  was  believed  that  I 
was  not  of  that  opinion,  and  that  I  would  not 
concur  in  the  advice.  When  it  was  afterwards 
proposed  and  debated*  when  I  was  present, 
there  likewise  attending  upon  his  majesty  and 
bis  royal  highness  the  late  lord  treasurer,  two 
secretaries  of  state,  and  some  other  of  the  lords 
of  the  council;  the  reasons  that  were  given  for 
the  parting  with  it,  were,  1st,  That  the  profit 
which  did  or  could  accrue  to  the  kingdom  by 
keeping  it,  was  very  inconsiderable,  whether  in* 
war  or  peace ;  that  by  sea  it  was  very  little 
useful,  it  being  no  harbour,  nor  having  place 
for  our  ships  to  ride  safe  in ;  and  that  if  it 
were  in  the  hand  of  the  enemy,  it.could  do  us 
little  prejudice,  because  three  or  four  ships 
might  block  it  up,  and  keep  it  from  infesting 
their  neighbours;  and  that  though  heretofore 
it  had  been  a  place  of  licence  at  sea,  and  bad 
much  obstructed  trade  by  their  men  of  war, 
yet  that  proceeded  only  from  the  unskilfulness 
of  that  time,  in  applying  proper  remedies  to  it; 
which  was  manifest  by  Crom well's  blocking 
them  up,  and  restraining  them  when  he 
made  war  upon  them,  insomuch  as  all  men 
of  war  left  that  place,  and  betook  them- 
selves to  other  harbours ;  that  it  was  so  weak 
to  the  land  (notwithstanding  the  great  charge 
his  majesty  had  been  at  in  the  fortifications, 
which  were  not  yet  finished,)  by  the  situation 
and  the  soil,  that  it  required  as  many  men 
within  yet  to  defend  it,  as  the  army  should  con- 
sist of  that  besieged  it ;  otherwise,  that  it  could 
never  hold  out  and  endure  a  siege  of  two 
months,  as  appeared  clearly  by  its  having  been 
taken  and  retaken  so  many  times .  within  the 
late  years ;  in  all  which  times  it  never  held  out 
so  long,  though  there  was  always  an  army  at  no 
great  distance  to  relieve  it:  Secondly,  That 
the  charge,  of  keeping  and  maintaining  it,  with- 
out any  accidents  from  the  attempt  of  an 
enemy,  did  amount,  unto  above  120,000/.  a 
year*  which  was  a  sum  the  revenue  of  the 
crown  could  not  support,  without  leaving  many 
other  particulars  of  much  more  importance  un- 
provided for;  mid  this  was  not  lightly  urged, 
hut  the  state  of  the  revenue,  and  the  constant 
and  indispensable  issues  were  at  the  smiie  time 
presented.  Thirdly,  It  could  not  reasonably  be 
believed,  but  that  if  Dunkirk  were  kept,  his 
majesty  would  be  shortly  involved  in  a  war 
with  one  of  the  two  crowns:  The  Spanish  am- 
bassador had  already  demanded  the  restitution 
of  it  in  point  of  justice,  it  having  been  taken 
from  his  master  by  the  late  usurper,  in  a'  time 
when  there 'was  not  only  a  peace  between  his 
majesty  and- the  king  of  Spain,  but  when  bis 
majesty  resided  and  was  entertained  by  the 
catholic  kins  in  Flanders  ;  and  at  the  same  - 
time,  both  trance  and  Spain  inhibited  their 
subjects  from  paying  those  small  contributions 
to  the  garrison  at  Dunkirk,  and  endeavoured 
to  restrain  the  governor  himself  from  enjoying 
2F 


neseponvoient  compter  plus  de  seize  cents  dans 
toote  Hie,  avoient  jag*  qu*il  leur  seroit  plus 
avantageux  d'entretenir  la  paix  que  d'en  venir 
anx  mains  et  en  avoient  merae  fait  faire  nuel- 
qu'oaverture  qui  fut  meprisee  par  les  Anglais ; 
car  ccox-ci  qui  £toient  pour  le  moins  six  mille, 
aedootant  pas  qu'ils  ne  dussentetre  les  plus 
forts,  s'etoient  incontinent  resolus  a  passer  au 
tide  Tepee  tons  les  Francais  qu'ils  rencontre- 
roient  dans  le  pays,  et  cela  memo  leur  avoit 
66  command^  par  leur  vice-roi,  comme  on  le 
reconnot  apres  la  melee  (l'ordre  s'en  6tant 
trootl  en  original  dans  la  poche  le  Tun  des 
aioits).  Mais  cette  resolution  si  facile  a  pren- 
dre, ne  se  tronva  pas  si  facile  a  executer ;  car 
les  Francais,  encourages  par  la  grandeur  du 
peril,  se  comperterent  en  cette  occasion  avec 
tant  de  valenr  et  de  diligence,  qu'  avant  en  un 
njemejour  rendu  quatre  combats  differens  contre 
diverses  troupes  des  ennenpis,  ils  les  d£tirent  en 
toates  rencontres, et  apres  en  avoir  tue*  mille  des 
plus  vail'ans,  se  trouvantenfin  sans  force  et  sans 
poudre,  ils  t£moignerent  nlanmoins  tant  de 
r&olution  qu'ils  contraignirent  ce  qui  restoit 
d  cnuemis  a  des  condition  honteuses  pour  des 
gens  qui  &oient  encore  trois  fois  plus  forte  que 
uous.  Lei  principales  furent,  qu'ils  rendroient 
a  finstant  tousles  forts  qu'ils  tenoient,  et  qu'ils 
wrtiroieot  de  Tile  entiere,  on  me  preteroient 
sermeot  de  fidllitl.  Mais  dans  oe  choix  qui 
lew  etoit  Iaisal,  la  plupart  aima  mieux  sortir, 
et  vendant  anx  Francais  leurs  biens  &  vil  prix, 
se  retira  paisiblement  dans  les  autres  tyes 
vowiaes.  A  pees  lequel  succes,  les  hufc  cents 
bommes  dont  je  vous  a  deja  parte,  arrivant 
encore  pour  renfort  aux  colonies  Fraacaises,  je 
&e  devots  plus  douter  que  cette  tie  ne  de- 
vetnatincoauoutablement  en  leur  possession." 
tOl.  wjj 
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come  privileges  which  had  been  always  enjoyed 
by  him,  from  the  time  thai  it  was  put  into 
Cromwell's  hands ;  and  it  was  then  conceived, 
that  as  it  would  be  very  hard  for  the  king  to  pre- 
serve a  neutrality  towards  both  crowns,  even 
during  the  time  of  the  war. between  them 
(which  temper  was  thought  very  necessary  fur 
his  majesty's  affairs),  soek  would  be  much  more 
difficult  long  to  avoid  a  war  with  one  of  them 
upon  the  keeping  of  Dunkirk,  if  the  peace  that 
was  newly  made  should  remain  firm  and  un- 
shaken. Upon  these  reasons,  (the  major  part 
whereof  were  out  of  my  sphere,  and  I  could 
only  govern  myself  by  the  opinion  of  those  who 
understood  matters  of  that  nature,  nor  could  I 
answer  any  of  the  arguments  which  have  been 
offered)  his  majesty  resolved  to  ease  himself  of 
the  burthen  of  maintaining  Dunkirk,  and  to 
part  with  it  in  such  a  manner  as  might  be  most 
for  his  advantage  and  benefit.  There  remain- 
ed then  no  other  question,  than  into  what 
hand  to  put  it  ?  And  the  measure  of  that  was 
only  who  would  give  most  money  for  it,  there 
being  then  no  inclination  to  prefer  one  before 
another.  It  was  enough  understood,  that  both 
crowns  would  be  "very  glad  to  have  it,  and 
would  probabjy  both  make  large  offers  for  it ; 
but  it  was  then  as  evident,  that  whatsoever 
France  should  contract  for,  the  king  might  be 
sure  to  receive,  and  the  business  would  be 
soon  dispatched ;  whereas,  on  the  other  hand, 
it  was  as  notorious,  and  as  evident  to  his  ma- 
jesty, and  to  all  who  had  any  knowledge  of  the 
court  of  Spain,  and  of  the  scarcity  of  money 
there  and  in  Flanders,  that  how  large  offers 
soever  the  Spaniard  might  make,  they  could 
not  be  able  in  any  time  to  pay  any  consider- 
able sum  of  money ;  aud  that  there  would  be 
to  much  time  spent  in  consults  between  Ma- 
drid and  Brussels  before  h  could  be  dispatched, 
that  the  keeping  it  so  long  in  his  majesty's 
hands  would  be  an  intolerable  burthen  to  him ; 
besides  that,  it  seemed  then  probable  that  the 
Spaniard  would  shortly  declare  himself  an 
enemy,  for  besides  that  he  demanded  Dunkirk 
as  of  right,  so  he  likewise  required  the  resti- 
tution of  Tangier  and  Jamaica  upon  the  same 
reason,  and  declared,  that  without  it  there  could 
be  no  lasting  peace  between  England  and  Spain, 
and  refused  so  much  as  to  enter  upon  a  Treaty 
of  Alliance  with  the  king,  before  he  would 
promise  to  make  such  a  restitution.  There 
wanted  not  in  this  conference  and  debate  the 
consideration  of  the  States  of  the  United  Pro- 
vinces, as  persons  like  enough  to  desire  the 
possession  of  Dunkirk,  from  whence  they  had 
formerly  received  so  much  damage,  and  were 
like  enough  to  receive  more  whenever  they 
should  be  engaged  in  any  war ;  and  if  in  truth 
they  had  any  such  desire,  more  money  might 
reasonably  be  required  of  them,  and  probably 
be  obtained,  than  could  be  expected  from 
either  of  (he  kings.  But  upon  the  discussion 
of  that  point,  it  did  appear  to  every  man's 
reason  very  manifest,  that  though  they  had 
rather  that  Dunkirk  should  be  put  into  the 
hand  of  the  Spaniard  than  delivered  to  France, 
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or  than  it  should  be  detained  by  the  English, 
yet  they  durst  not  receive  it  into  their  own 
possession ;  which  neither  of  the  kings  would 
have  approved  of;  and  so  it  would  have  ex- 
posed them  to  the  displeasure,  if  not  to  the 
hostility  of  both  crowns.  Upon  this  full  delibe- 
ration, his  majesty  inclined  rather  to  give  it 
up  to  France  than  to  Spain ;  but  deferred  an/ 
positive  resolution  till  be  bad  imparted  the 
matter  to  the  council-board,  where  the  debate 
was  again  resumed,  principally  concerning  the 
keeping  or  the  parting  with  it;  in  which  debate 
the  memory  and  mention  of  what  had  beea 
done  in  the  House  of  Commons  heretofore 
upon  that  subject  was  not  omitted,  nor  the  bill 
that  they  had  sent  up  to  the  House  of  Peera  for 
annexing  it  inseparably  to  the  crown  ;  bat 
after  a  long  debate  of  the  whole  matter,  there 
was  not,  as  I  remember,  above  one  Los*)  of 
the  Council  who  offered  his  advice  to  hi* 
majesty  against  parting  with  it ;  and  the 
ground  of  that  Lord's  dissenting  was  enough 
understood  to  have  nothing  of  public  in  it. 
In  conclusion,  his  majesty  resolved,  for  the 
reasons  aforesaid,  to  pot  it  into  the  hands  of 
France,  if  that  king  would  satisfy  his  majes- 
ty's expectation  in  the  money  he  would  require 
for  it. 

M.  D'Estrades  came  private! v.  over  to  treat 
upon  it  without  any  character ;  Viut  pretending 
to  make  it  his  way  for  Holland,  whither  he 
was  designed  for  ambassador.     After  be  had 
waited  upon  the  king,  his  majesty  appointed 
four  or  five  of  the  Lords  of  his  Privy-Council 
(whereof  I  was  required  to  be  one)  to   treat 
with  Monsieur  D'Estrades  upon   the  sale  of 
Dunkirk ;  and  at  that  our  first  conference  to- 
gether, after  we  had  in   vain  endeavoured  to 
persuade  him  to  make  some  offer,  we  did  de- 
mand the  sum  of  700,000/.  sterling  to  be  paid 
by  the  king  of  France  for  the  delivery  of  Dun- 
kirk and  Mardyke  (which  is  always  understood 
to  be  included  when  Dunkirk  is  mentioned)  into 
his  possession.    Which  sum  appeared  to  him  so 
stupendous,  that  he  seemed  to  think  the  treaty 
at  an  end,  and  resolved  not  to  make  any  offer 
at  all  on  the  part  of  the  Ling  of  France ;  and  so 
the  conference  broke  up.    At  the  next  meeting 
he  offered  three  millions  of  livres,  which,  ac- 
cording to  the  common  account,  amounted  to 
300,000  pistoles ; '  which  we  as  much  under- 
valued :  So  that  any  further  conference  was 
discontinued  till  he  had  sent  an  express  or  two 
into  France,  and  till  their  return :  and  after- 
wards, upon  our  insisting  upon  what  he  thought 
too  much,  and  his  offer  of  what  we  esteemed 
too  little,  the  treaty  seemed  to  be  at  an  end, 
and  he  preparing  for  his  return.     In  conclu- 
sion his  majesty  being  fully  as  desirous  to  part     | 
with  it  as  the  king  of  France  could  be  to  have     ! 
it,  it  was  agreed  and  concluded,  that  upon  the 
payment  of  500,000  pistoles  in  specie  at  Calais 
to  such  persons  as  the  king  should  appoint  to      ! 
receive  it,  his  majesty's  garrison  of  Dunkirk 
should  be  withdrawn,  and  that  place  put  into      I 
the  hands  of  the  king  of  France  :  All  which 
was  executed  accordingly;  and  I  believe  was  a 
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greater  no  of  tnoney  than  was  ever  paid  at 
•lie  payment  by  any  prince  in  Christendom, 
epoo  what  occasibn  soever.  -'And  that  xall 
this  should  not  amoaot  to  a  greater  vulue  than 
die  ammunition,  artillery,  and  stores  were 
worth,  which  were  delivered'  with  it,  is  very 
strange,  and  cannot  be  supposedly  any  rea- 
sonable computation.  I  no  very  well  remem- 
ber, that  in  the  treaty  we  did  with  much  ear- 
nestness and  resolution  insist  upon  the  detain- 
ing and  transporting  into  Euglund  the  cannon 
and  other  artillery  and  ammunition :  but  Mon- 
sieur D'Estrades  would  not  consent  to  it,  it 
being,  as  he  said,  necessary  for  the  defence  of 
the  place,  which  probably  might  be  attacked 
by  the  Spaniard  within  few  days  after  it  should 
be  delivered  into  the  hands  of  the  French ;  and 
upon  our  inserting  that  exception  of  the  cannon 
tad  ammunition  in  our  demand,  he  was  at  last 
induced  to  consent  to  the  payment  of  500,000 
pistoles,  which  he  had  never  before  yielded 
onto ;  and  when  bis  majesty  plainly  discerned 
that  the  kins  of  France  would  in  truth  give  no 
more,  and  bad  caused  some  estimate  to  be 
made  of  the  cannon  and  ammunition,  tbe  value 
whereof,  as  I  remember,  was  not  thought  to 
arise  to  more  than  20,000/.  sterling,  or  there- 
abouts, his  majesty  resolved  ro  accept  what 
was  offered,  for  which  I  have  not  heard  that 
a?  hath  ever  since  been  sorry ;  and  bis  majesty 
did  at  the  same  time  resolve,  and  positively 
declare,  that  all  the  money  which  should  be 
received  for  Dunkirk,  should  be  brought  to, 
and  deposited  in  tbe  Tower  of  London,  and 
bo  part  of  it  applied  to  any  ordinary  occasions, 
bat  to  be  preserved  for  some  pressing  accident, 
ts  an  insurrection,  or  the  like,  which  was 
reasonably  enough  apprehended;  and  I  pre- 
sume it  was  all  issued  out  in  such  a  manner, 
«*d  at  such  seasons,  as  his  majesty  found  ne- 
cessary for  his  most  important  affairs;  of  the 
particulars  whereof  I  can  say  nothing.  This 
n  all  I  can  fay  concerning  the  sale  of  Dunkirk, 
tad  of  my  part  in  that  transaction :  To  which 
I  shall  only  add,  that  I  acted  that  part  in  it 
which  I  was  obliged  by  my  dutv  to  do,  in 
obedience  to  Che  king's  commands;  and  that 
before,  or  m,  or  after  the  transaction,  I  never 
received  the  valae  of  one  shilling  for  reward, 
<v  present,  or  any  other  consideration  relating 
to  that  affair ;  and  I  believe  the  treatment  I 
lave  received  since  my  coming  into  France 
v  an  unquestionable  evidence  that  that  king 
did  never  take  himself  to  be  beholden  to  me 
for  that,  or  any  ether  service,  as  in  troth  he 
never  was .•     • 

-'   '  ■■■  <mm    ■  »  —  *i* m  ...   ■     n*iimi    i> 

•  The  following  is  given  in  the  Oeuvres  de 
tail  liv.  (Memoires  Historiques,  Premiere 
*«oe,p.  167,  Paris  cd.  1806.)  as  that  King's 
•tenant  of  the  transactions  respecting  Dun- 
kirk. r        * 

Dunkerke  vendu  d  la  France. 

u  ^acquisition  de  Dunkerke  n'ltoit  pas  de  si 
g*Ade  etendue,  [He  had  just  before  given  the 
"tiery  of  the  scysisitien  of  Lorraine.] 


The  Twelfth  Article  is,  "  That  I  did  unduly 
"  cause  his  majesty's  letters  patents  under  the 
"  great.seal  of  England  (to  one  Dr.  Crow  the  r) 
"  to  be  altered,  and  the  inrollment  thereof  to 
«  be  unduly  razed." 

When  I  first  neard  of  this  charge,  I  could 
not  comprehend  what  the  meaning  of  it  was, 


elle  6tott  d'one  importance  non  moindre  et 
d'une  utilite*  plus  certain*.  Pen  de  personnes 
ont  sv  par  quelle- suite  d'affaires  cette  place  si 
considerable  Itoit  passee  entre  les  mains  des 
Anglais,  dorant  le  ministere  do  cardinal  Maaa- 
rin.  II  raut  pour  cela  reinonter  jusqu*  a  ma 
minorite"  et  aax  tactions  qui  obligerent  deux 
fots  ce  ministre  a  sortir  du  rovaume. 

"  Cromwel,  a  qui  le  genie,  les  occasions  et  le 
malheor  de  son  pays  avoient  inspii6  des  pen- 
sees  fort  sju-dessos  de  sft  naissance,  au  com- 
mencement simple  officier  dans  les  troupes  re- 
belles  du  parlement,  puis  general,  puis  protec- 
teur  de  la  repubhque,  et  desirant  en  secret  ra 
-quality  de  roi,  qir*  il  refusoit  eo  public,  enne"  par 
le  bon  succes  de  la  plupart  de  ses  ent  reprises, 
ne  voyoit  rien  de  si  grand,  ni  au-dedans,  ni  ae- 
debors  de  son  He,  a  quoi  il  ne  pensat  pouvoir 

{>retendre;  et  bien  qu'  il  ne  mariquat  pas  d'af- 
atres  ches  lni,  il  regarda  les  troubles  de  men 
6tat  comme  nn  moyen  de  mettre  le  pte  en 
France  per  quelque  grand  eubhssejnent ;  ce 
qui  kii  etoit  egalement  avantageux,  soit  que  fa 
puissance  royale  se  confirmat  en  sa  persorroe 
et  en  sa  famille,  soit  que  le  caprice  des  peuplts 
et  la  meme  fortune  qui  l'avoient  6\ev6  si  bant, 
entreprissent  de  le  reuverser.  .  II  savoit  de 
quelle  sorte,  presque  tous  les  gouverncurs  des 
places  et  des  provinces  traitdteot  alors  avec  le 
Cardinal  Maiaria,  et  qu'  a  peine  y  avoit-il  de 
iideJitl  parmi  mes  sujets,  qu*  achetee  a*  prfx 
d'argent  ou  par  des  recompenses  d'  bonneor, 
telles  que  chacun  s'avisoit  de  les  souhaiter.  II 
dejoeche  le  colonel  de  ses  gardes  au  comt'e 
d'rWades,  gooverneur  de  Dunkerke,  il  Vet- 
hone  h  oonsiderer  l'etat  des  choses  pour  en 
tirer  ses  avantages  particoliers,  lui  offire  jusqu' 
&  deux  millions  payables  a  Amsterdam  ou  s\ 
Venise,  s'il  veut  lui  livrer  la  place,  et  de  ne 
faire  jamais  de  paix  avec  la  France,  sans  obte- 
nir  poor  lui  les  dignites  et  les  .etablissemens  ou 
il  peut  aspirer.  II  ajoute,  que  les  affaires  du 
cardinal  son  bienfaiteur,  et  qui  l'avoit  mis  dam 
ce  poste,  sont  dlscsperees,  n'y  ayant  pas  d'ap- 
parence  que  ce  ministre,  dont  on  avoit  mis  m 
tete  a  prix,  puisse  par  ses  propres  forces  reve- 
nir  or  dans  le  ministere,  ni  dans  l'etat ;  qu'il  ne 
le  soutiendra  pas  seul  avec  Dunkerke,  foais  p£~ 
rira  avec  lui.  Si  toute  fois  il  veut  porter  son 
affection  etla  reoonnoissance  pour' lui  jusqu'  au 
bout,  qu'il  prenne  cette  occasio*  de  le  servir 
utilement  par  la  seula  voie  peut-etre  que  sa 
bonue  fortune  lui  ait  laissee  de  reste ;  qu'il  peut 
offrir  au  cardinal,  avec  la  meme  condition  do 
remettre  Dunkerke  aux  Anglais,  nonseulement 
les  denx  millions,  mais  srassi  tels  secours  de 
troupes  qui  lui  seront  necessaires  pour  rentrer 
en  France;  qu'il  se  fern  par-la,  aupres  dt  lot* 
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being  most  assured  that  1  bad  never  caused  enquiry  I  vat  informed,  that  Dr.  Crowtber, 

any  alteration  to  be  made  in  any  of  his  ma-  who  was  chaplain  to  his  royal  highness  Che 

jesty  s  letters  patents  under  the  great  seal,  or  duke  of  York,  and  had  attended  upon  his  per* 

the  inrollment  thereof  to  be  razed ;  but  upon  son  during  the  whole  time  that  his  highness 

nn  merite,  apres  lequel,  si  oe  ministre  est  rcta- 
bli,  il  n'y  a  rien  qu'il  n'en  doive  esperer. 

"  D'Estrades,  par  une  conduit©  tres-louable, 
apres  avoir  oblige1  cet  en  vote*  a  lui  (aire  ces 
propositions  daos  un  conseil  de  guerre,  et  en- 
suite  a  les  signer,  le  renvoie  a  Cromwel  avec  sa 
raponse:  il  se  plaint  qu'oa  I'aitcru  capable 
■d'une  iufideJite,  ni  de  renrire  cette  place  par 
d'autres  ordres que  les  miens;  que  tout  ce  qu'il 
peut,  est  de  me  proposer  a  inoi-meme  la  condi- 
tion des  deux  millions,  et  en  racme  temps  celle 
d'une  etroite  alliance  aveo  moi,  par  laquelle  ie 
.  Protecieur  s'engagea  a  rompre  sur  mer  et  sur 
.  rerre  avec  les  Espagnols ;  a  me  fournir  dix  mille 
nommes  de  pie*  et  deux  mille  cbevaux,  poor 
leur  faire  la  guerre  en  Flandre ;  a  entretenir 
cinquante  uavires  de  guerre  sur  les  rdtes,  du- 
rant  les  six  mois  de  Pe'ie',  et  une  escadre  de 
quinze  durant  1'hiver  pour  cruiser  la  mer,  agis- 
aant  de  concert  suivaut  les  desteiiis  qu'on  pour- 
roit  former  ensemble. 

"  Cromwel  accepta  ces  propositions  qui  me 
.furent  au^si-tdt  envoyees  par  d'Estrades  &  Poi- 
tiers, ou  j'&ois,  et  n'arriverent  que  deux  jours' 
apres  le  re  tour  du  Cardinal  Mazarin.  Ce  Mi- 
.  niitre  les  trouva  tres-avnntageuses,  ay  ant  pour 
maxiine  de  pourvuir,  a  quelque  prix  que  ce  fur, 
auK  affaires  prlsentes,  et  persuade  que  les  maux 
h  venir  trouvoient  leur  remede  dans  l'avenir 
jucme. 

"  Mais  le  garde  des  sceaux  Chateauneuf, 
qu*on  avoit  616  oblige  de  rappeler  durant  ces 
..  troubles,  1'emporta  contre  lui  dans  le  conseil  et 
auprfes  de  la  reioe  ma  mere,  et  les  fit  absolu- 
meut  rejeter.  Cromwel  ayant  recn  cette  re- 
.  noose,  signa  le  memo  jour  un  traftte  avec  les 
Espagnols,  leur  fournit  dix  mille  hotnmes  et 
vingt-cioq  vaitseaus  pour  le  siege  de  Gravelioes 
et  de  Dunkerke,  qui  par  ce  moyen  furent 
prices  sur  moi  en  la  m$me  an  nee,  Tune  a  la  fin 
de  Mai,  l'autre  au  22.$eptembre*  mais  au  pro- 
fit des  Espagnols  seulement. 

"  Cependant  mon  autorite  s'ltant  affermie 
.dans  le  royaume,  et  les  factions  qu'ils  y  fomen- 
toient  £tant  absoiument  dissipees,  ils  furent  re*- 
duiis  quelque  temps  apres  a  ne  pouvoir  soutenir 
[ue  difficilement  l'eflbrt  de  mes  artnes  en  Flan- 
re.  Cromwel,  qui  ne  s'6toit  li6  avec  eux  que 
pour  cette  en t reprise  particuliere,  et  qui  avoit 
toujour*  augment^  depnis  en  pouvoir  et  en  con- 
sideration duns  touts  l'Eurupe,  se  voyoifcegale- 
.rnent  recherche  de  leur  cote  et  du  mien;  ds  le 
regarderent  comma  1'uniqoe  ressource  a  leurs 
affaires  de  Flandre,  et  moi  comma  l'unique  ob- 
stacle a  leurs  progresen  un  temps  pu  je  voyois 
la  oonqudte  entiere  de  ces  provinces  presque 
certaine,  si  on  ne  in'accordoit  toot  ce  que  je 
pouvois  souhaiter  pour  la  paix.  Lui,  qui  n  avoit 
pas  unblie  son  premier  dessein  de  s'acquerir  un 

»  (165*,)  Uenault  dit  le  16.     CVat  ladate 

adoptee  paf  d'Avrigni,  ft  la  v&itabl* , 


1 


poste  considerable  au-deca  de  la  mer,  ne  t«*u- 
lant  se  determiner  qu'a  cette  condition,  propo- 
soit  en  meine  temps  aux  Espagnols  de  se  join- 
dre  a  eux  dans  cette  guerre,  d*assie£er  Calaia 
qui  lui  demeureroit,  ce  qu'ils  Itoient  pre*  d'ao» 
center  avec  joie,  et  4  moi  d*a*sieger  Dunkerke 
et  de  le  lui  remettre. 

"  Le  Cardinal  Mazarin,  a  qui  cette  ouverture 
n'ltoit  pas  nouvelle,  et  qui  l'avoit  approovce 
autrefois,  lore  menie  que  Dunkerke  etoit  an 
pouvoir  des  Franctti*,  s'en  trouva  sans  donte 
moins  lloigneV  Et  bien  que  j' v  eusse  beauconp 
de  repugnance, je  m'y  rendisenfin,  non-aeale- 
meot  par  le  cas  que  je  raisois  de  set  coaseits, 
mais  aussi  par  les  avautages  esaentiela  que  j'r 
trouvois  pour  la  guerre  de  Flaudre,  et  par  la  ne- 
cessity de  cboisir  de  deux  maux  le  motndre ;  na 
vovant  pas  de  comparaison,  puisqu'il  ralloit  ne~ 
cessairement  voir  les  Anglais  en  France,  entre 
les  y  voir  mes  ennerais  ou  mes  amis,  ni  entre  a 
m'exposer  a  perdre  Calais  que  j'avois,  ou  lew 
promettre  Dunkerke  qua  je  n'avois  paa  encore, 

"Ce  fut  done  par  cet  accomtnodement, 
qu*apres  avoir  repris  Dunkerke,  je  le  leur  resnis 
entre  les  mains,  et  il  ne  faut  point  douter  que 
leur  union  avec  moi,  na  fut  comtne  le  dernier 
coup  qui  mit  TEspagne  hors  d'etat  de  se  de- 
fendre,  et  qui  produisit  une  paix  si  glorieuae  et 
h\  avantageuse  pour  moi. 

"  J'avoue  pourtant  que  cette  place  au  pou- 
voir des  Anglais,  m'inquietoit  beaucoup.  11  me 
sembloit  que  la  religion  caiboliqoe  y  etoit  inte- 
'ressee. '  Je  me  souvenois  qulls  etoient  les  an- 
ciens  et  irreconciliables  ennemis  de  la  France, 
dont  elle  ne  t'etoit  sauv6e  autrefois  que  par  sua 
miracle;  que  leur  premier  eublisseinent  est 
Normandie  nous  avou  cofit^  cent  ant  de  goerre, 
et  le  second  en  Guienna  trois  cents  ana,  du- 
raut  lesquels  la  guerre  se  faisoit  toujours  ao  ma* 
lieu  du  royaume  a  nos  d^pens ;  de  sorte  qo'on 
s'estimoit  lieureux,  quand  ou  pouvoit  faire  la 
paix,  et  renvOyer  les  Anglais  cnes  eux  swec  de 
grosses  sommes  d'argent  pour  lea  frais  qu'ils 
avoient  faita ;  ce  qo'ils  regardoient  comint  oa 
revenu  ou  un  tribut  ordinaire.  Je  n'ignorois 
pas  que  les  temps  ^toient  fort  chaagea,  mais 
parce  qu'ils  pouvoient  encore  changer  d'oae 
autre  sorte,  j'^tois  bless^  de  cette  settle  pensee, 
que  mes  successeurs  les  plus  ^loipies  ne  pua- 
sent  reprocher  quelque  jour,  d'avoir  donn6  lien 
a  de  si  grands  maux,  s'ils  pouvoient  jamais  t 
retorober ;  et  sans  passer  meme  a  ces  extreaii* 
tea  sans  aller  si  loin  dans  le  passe*  ou  dans  Tsrve* 
nir,  je  savois  combien  la  seule  ville  de  Calais 
qui  leur  etoit  demeuree  la  derni^re,  avoit  cofltel 
de  sommes  immensea  aux  Francais,  par  lea  ra- 
vages ordioaires  de  la  garniaon,  ou  par  lea  de~ 
scentes  qorelle  avoit  facilities;  ce  poste  ni  paa 
un  autre  dans  mon  royaume,  ne  poovant  d'ail- 
leurs  eire  a  eux  sans  ctre  en  meme  temps  un 
asyle  ouvert  aux  rautins,  et  sans  aournir  i  cette 
nation  des  intelligences,  daps  tout  le  royaujme, 


441]       STATE  TRIALS,  15-19  Chailbs  IL  K56S-7.—M*  Ear  I  qf  Clarendon.      [443 


vat  beyond  the  seas,  upon  bis  majesty's  return 
into  England,  had  obtained  from  the  king  hi* 
royal  presentation  to  the  parsonage  of  Tred- 
diagton  in  the  county  of  Worcester;    which 

sar-tout  parmi  cenx  qu'un  intlrlt  common  de 
rehgioa  lioit  naturellement  av  ec  elle. 

u  Peut»etre  qu'en  donnant  Dunkerke,  jen'a- 
fois  point  trop  acbete'  la  paix  des  Pyrenees  et 
les  avantages  qu'elle  m'apportoit,  mais  apres 
celt  il  est  certain  que  je  ne  poovois  trop  donner 
poor  racheter  Dunkerke ;  ce  que  j'avois  bien 
i**ilu  des-lors,  mais  qui  a  la  venteetoit  difficile 
a  csperer. 

"  Cependant,  comme  pour  venir  a  bout  deft 
cboses  le  premier  pas  est  de  les  croire  possibles; 
des  I'annee  1661,  renvoyant  d'Estrudes  en 
Angleterre,  je  le  chargeai  tret-express6inent 
tfemdier  avec  soin  tout  se  qui  pourroit  servir  a 
ce  dessero,  et  d*en  mire  son  application  princi- 
pal* 

a  Le  roi  d*  Angleterre,  nouvellement  retablt, 
avail  on  extreme  besein  d'argent  pour  se  main- 
Uoir.  Je  saTois  que  par  l'etat  de  son  revenu 
etdesadepense,  il  demeuroit  toujoors-en  ar- 
ntre  de  deux  ou  trois  millions  par  an,  et  c'esc 
le  dtaut  essentiel  de  cette  monarchic,  que  le 
prince  n'y  sauroit  faire  de  levees  extraordinaire* 
uos  le  parlement,  ni  tenir  le  parlement  assem- 
ble, sans  dhninaer  d'anunt  de  son  autorite*  qui 
ea  demeure  quelquefois  accablee,  comme  rex- 
ample  du  roi  pr&ldent  1'avoit  assez  fait  voir.  * 

M  Le  Cbancelier  Hyde  aroit  toujours  ete*  as- 
ses favorable  a  la  France;  il  sentoit  alors  ditm- 
ooer  son  credit  dans  i'esprit  du  roi.  quoiqu'on 
ne  s'en  appercot  point  encore,  et  voyoit  dans 
Tetet  one  poiasnntecabale  qui  lui  Itoit  opposes; 
ee  qui  l'obligeoit  d'autant  plus  a  se  faire  des 
eaus  et  protecteors  an  dehors :  toutes  ces  ni- 
nes ensemble  le  disposoient  a  me  faire  plaisir, 
eased  ones  intent  ets  pourroient  s'accorder  avec 
eeax  du  Roi  son  roaitre. 

u  D*R»trades  executant  mes  ordres,  et  se  ser- 
vant adroitemeDt  de  faeces  libre  et  familier 
ejartl  avoir  depuis  long- temps  aupres  de  ce 
prince,  n'eut  pas  de  peine  dans  les  converse- 
bom  ordinaire*  a  le  faire  tomber  sur  Dunkerke. 
Le  Roi  qai  disoit  alors  qu'il  en  vouloit  faire-sa 
place  d'armes,  1'eMretenoit  volontiers  de  ce 
dessein,  comme  un  homme  qui  pourroit  lui  don- 
.  aer  des  lumierea  utiles,  en  ayant  e^te*  long-temps 
gnverneor.  Pour  lui,  approuvaut  tout,  il  fai- 
*oit  senlement  remarquer  qnelques  incommo- 
dites  dans  la  situation  des  lieux,  et  sur-tout  la 
ftnnde  depeose  dont  cette  place  avoit  besoin 
ptcessairement  pour  l'entretenir  et  la  carder, 
jesque-la  que  le  cardinal  Mazarin  qui  la  con- 
Mnsoit  par  lexperience  du  passeY  avoit  dome" 
plosieors  fois,  sM  eut  M  avaotageux  a  la  France 
de  la  conserver  quand  elle  i'anroit  pu.  Le  Roi 
ftpondoh,  qu'il  lui  seroit  fort  aise*  quand  il  vou- 
dioitse  delivrer  de  cette  dlpense,  les  Espagnols 
lei  offraat  alors  meme  de  trandes  sommes,  s'il 
voukut  leur  vendre  Dunkerke.  D'Estrades  lui 
fonstilloit  toujours  d'accepier  leors  onVes, 
S**fft  ce  que  le  Roi,'  plos  presse*  que  nous  ne 
.pftasons,  viut  de  Ini  meme  a  dire  que  s'iT  avoit 


presentation,  according  to  course,  passed  under 
the  great  seal  of  England ;    that    when    he  % 
brought  ■  his  action    upon   the     presentation 
against  the  intruder,  who  refused  to  give  him 

a  en  traiter,  il  aimeroit  mieux  qne  ce  fut  avec 
moi  qu'avec  eux. 

»  "  Ainsi  commence  cette  negotiation  dont 
j'ens  une  extreme*  joie,  et  bien  que  sa  demande 
tutde  cinq  millions,  somme  sans  doute  tres-con- 
sidlrablf ,  qu'il  falloit  meme  payer  fort  promp- 
tement,  je  ne  trouvai  pas  a  propos  de  le  laisser 
refroidir  la-dessus ;  le  bon  etat  od  com- 
mencoient  d'etre  mes  finances,  me  permetunt 
poor  une  chose  aussj  importante  que  celle-la» 
non  seulemcnt  ces  efforts,  mais  de  plus  grands* 
La  conclusion  du  traite*  se  fit  toutefois  a  quatre 
millions  payables  en  trois  aus,  tant  pour  la 
place  que  poor  toutes  les  munitions  de  guerre, 
canons,  pierres,  briqaes  et  bois.  Je  gagnai 
rodme  sur  ce  marche*  cinq  cent  mtlle  livres,  sans 
que  les  Anglais  s'en  apptrcussent.  Car  ne 
pouvant  s'imaginer,  ou'en  l'^tat  ou  on  avoit  va 
mes  affaires  peu  de  temps  euparavant,  j'euase 
moyen  de  leur  fonruir  prompteuient  cette 
grande  somme  comme  ils  le  desiroient,  its  ao 
cepterent  avec  joie  1'offre  que  leor  fit  un  ban- 
quier,  de  la  payer  en  argent  comptant,  moyen- 
nant  cette  remise  de  c.nq  cent  mille  livres; 
mais  le  banquier  lioit  un  homme  interpose  par 
moi, qui  taisant  le  paieuieut  de  mes  propres  de- 
niers.  ne  protitoit  point  de  la  remise. 

"  La  con»equence  de  cette  acquisition  me 
donna  une  inquietude  continuelle,  jusqn'a  ce 
que  tout  tut  achevd,  et  ce  n'ltoit  pas  sans  rai- 
son ;  car  l'affrfire  au  commencement  tree  secrete, 
ayant  €t€  6ventee  peu  a  peu,  la  ville  de  Lon- 
dres  qui  en  fut  infurm^e,  d^putases  principaux 
magistrats,  le  maire  et  les  aldermans,  pour  offrir 
au  Roi  toutes  les  sommes  qu'il  voudroit,  a  con- 
dition de  ne  point  aliener  Dunkerke.  De  deux 
courrters  que  d'Estrade  m 'avoit  d^peches  par 
deui  divers  chemins,  avec  deux  copies  du  traite" 
pour  le  ratifier,  Tun  fnt  arr&te*  sur  le  chemin  de 
Calais  par  les  ordres  du  roi  d'Angleterre,  1'autre 
^tant  deja  pass^  en  France  par  Dieppe ;  et  ce 
lioi  a  qui  d'Estrades  represent oit  en  meme 
temps,  qu'il  ne  s'agissoit  plus  de  Dunkerke, 
mais  de  rompre  pour  jamais  avec  moi,  si  on  ne 
me  tenoit  parole,  quelque  complaisance  qu'il 
rat  oblige  d'avoir  pour  eux,  leur  fit  approuver 
enfin  comme  une  chose  »deja>  faite  et  saos  re* 
mede,  ce  qu'ils  avoient  resolu  d'empecher."— 
Oeuvres  de  Louis  xiv,  vol.  J,  p.  167. 

Then  follow  some  reflections  which  the  king 
makes  for  the  benefit  of  bis  son  the  Dauphin 
upon  the  acquisition  of  Lorraine  and  the  reco- 
very of  Dunkirk. 

Respecting  the  Sale  of  Dunkirk,  lord  Claren- 
don thus  expresses  himself  in  the  Continuation 
of  his  life,  p.  801.  t 

"  At  or  about  this  time  there  was  a  transac- 
tion of  great  importance,  which  at  the  time  was 
not  popular  nor  indeed  understood,  and  after- 
wards was  objected  against  the  Chancellor  in 
his  misfortunes,  as  a  principal  artument  of  his 
infidelity  and  corruption;   which  was  the  self 
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by  misinformation,  or  negligence  of  the  clerk, 
instead  of  thl  county  of  Worcester,  where  the 
rectory  was,  the  county  of  Warwick  was  in* 
serte'd  ;  upon  which  mistake,  the  doctor  was 
necessitated  to  be  nonsuited :  and  thereupon 

"  (1.)  '  That  the  profit  which  did  or  could 
'  accrue  to  the  kingdom  by  the  keeping  of 
'  Dunkirk  was  very  inconsiderable,  whether  in 
'  war  or  peace.  That  by  sea  it  was  very  littie 
'  useful,  it  being  no  harbour,  nor  having  place 
'  for  the  king's  ships  to  ride  in  with  safety ;  and 

*  that  if  it  were  in  the  hand  of  an  enemy,  it 
'  could  do  us  little  prejudice,  because  three  or 
4  four  ships  might  block  it  up,  and  keep  it  from 
'  infesting  its  neighbours :  And  that  though 
'  heretofore  it  had  been  a  place  of  license  at 
4  sea,  and  had  much  obstructed  trade  by  their 

*  men  of  war,  yet  that  proceeded  only  from  the 

*  unskilfulness  of  that  time  in  applying  proper 
'  remedies  to  it;  which  was  manifest  by  Crom- 
'  well's  blocking  them  up,  and  restraining  them 
'.when  he  made  war  upon  them,  insomuch  as 

*  all  the  men  of  war  left  that  place,  and  betook 
'  themselves  to  other  harbours.  That  it  was  so 
'  weak  to  the  land  (notwithstanding  the  great 

*  charge  his  majesty  had  been  at  in  die  fortift- 
'  cations,  which  were  not  yet  finished)  by  the 
'  situation  and  the  Soil,  that  it  required  as  many 
'  men  within  to  defeud  it,  as  the  army  should 

*  consist  of  that  besieged  it ;    otherwise  that  it 

*  could  never  hold  out  and  endure  a  siege  of 
1  two  months :  as  it  appeared  clearly  by  its 
'  having  been  taken  and  retaken  so  many  times 

*  within  the  late  years,  in  all  which  times  it 

*  never  held  out  so  long,  though  there  was  al- 
'  ways  an  army  at  no  great  distance  to  relieve  it/ 

'*  (2.) '  That  the  charge  of  keeping  and  mam* 
1  taining  it,  without  any  accidents  from  the  at* 
'  tempt  of  an  enemy,  did  amount  onto  above 

*  190,000/.  by  the  year,  which  was  a  som  the  re- 
'  venue  of  the  crown  could  not  supply,  without 
'  leaving  many  other  particulars  of  much  more 
'  importance  unprovided  for/  And  this  was  not 
lightly  or  cursorily  urged ;  but  the  state  of  the 
revenue,  and  the  constant  and  indispensible  is- 
sues, were  at  the  same  time  presented  and  care' 
fully  examined. 

"  (3.)  *  It  could  not  reasonably  be  believed, 
6  but  that  if  Dunkirk  was  kept,  bis  majesty 
'  would  be  shortly  involved  in  a  wrr  with  one  of 
'  the  two  crowns.  The  Spanish  ambassador 
'  had  already  demanded  restitution  of  it  in  point 

*  of  justice,  it  having  been  taken  from  his  mas* 
'  ter  by  the  late  usurper,  in  a  time  when  there 
'  was  not  only  a  peace  between  his  majesty  and 
'  the  king  of  Spain,  but  when  his  majesty  re* 
'  sided,  and  was  entertained  by  the  Catholic 
'  king,  in  Flanders :  And  at  this  time  both 
'  France  and  Spain  inhibited  their  subjects 
'  from  paying  those  small  contribution*  to  the 
'  garrison  at  Dunkirk,  and  endeavoured  to  re- 
4  strain  the  governor  himself  from  enjoying 
(  some  privileges,  which  had  been  always  enjoy- 
1  ed  by  him  from  the  time  that  it  had  been  pat 
'  into  Cromwell's  hands/  A  nd  it  was  upon  thii 
and,  many  other  reasons  then  conceived,  <  that 


possession,  and  the  record  was  carried  down 
to  the  assizes  in  the  country,  when  the  doc- 
tor's counsel  was  to  own  his  title,  and  there- 
upon was  to  ^reduce  the  king's  presentation, 
they  found,  upon  perusal  thereof,  that  either 

of  Dunkirk :  The  whole  proceeding  whereof 
shall  be  plainly  and  exactly  related  from  the 
beginning  to  the  end  thereof. 

"  The  charge  and  expence  the  crown  was  at; 
the  pay  of  the  land  forces  and  garrisons;  the 
great  fleets  set  out  to  sea  for  the  reduction  of 
the  Turkish  pirates  of  Algiers  and  Tunis,  and 
for  guarding  the  narrow  seas,  and  security  of 
the  merchants ;  the  constant  yearly  charge  of 
the  garrison  of  Dunkirk,  of  that  at  Tangier, 
and  the  vast  expence  of  building  a  mole  there, 
for  which  there  was  an  establishment,  together 
with  the  garrisons  at  Bombay  and  in  Jamaica, 
(none  of  which  had  been  known  to  the  crown 
in  former  times) ;  and  the  Lord  Treasurer's  fre- 
quent representation  of  all  this  to  the  king,  as 
so  prodigious  an  expence  as  could  never  be  sup- 
ported ;  had  put  his  majesty  to  frequent  con- 
sultations how  he  might  lessen  and  save  any 
part  of  it.  But  no  expedient  could  be  resolved 
upon.  The  lord  treasurer,  who  was  most  trou- 
bled when  money  was  wanted,  bad  many  secret 
conferences  with  the  generai  and  with  the  best 
seamen,  of  the  benefit  that  accrued  to  the 
crown  by  keeping  of  Dunkirk;  the  constant 
charge  and  expence  whereof  amounted  to  above 
190,000/.  yearly  *.  and  be  found  by  them  that  it 
was  a  place  of  little  importance.  It  is  true 
that  he  had  conferred  of  it  with  the  chancellor, 
with  whom  he  held  a  fast  friendship;  but  found 
him  so  averse  from  it,  that  he  resolved  to  speak 
with  him  no  more,  till  the  king  had  taken  some 
resolution.  And  to  that  purpose  he  persuaded 
the  general  to  go  with  him  to  the  king  and  to 
the  duke  of  York,  telling  them  both,  <  that  the 
'  chancellor  must  know  nothing  of  it:'  and  after 
several  debates  the  king  thought  it  so  counsell- 
able  a  tiling,  that  be  resolved  to  have  it  debated 
before  that  committee  which  he  trusted  in  his 
most  secret  affairs  ;  and.  the  chancellor  being 
then  lame  of  the  gout,  he  commanded  that  all 
those  lords  should  attend  him  at  his  house.  Be- 
side his  majesty  himself  and  the  duke  of  York, 
there  appeared  the  lord  treasurer,  the  general, 
the  earl  of  Sandwich,  the  vice-chamberlain  sir 
»€teorge  Carteret,  who  had  been  a  great  cons* 
mander  at  sea,  and  the  two  secretaries  of  state. 
When  the  king  entered  the  room  with  the  lord 
treasurer,  he  desired  his  majesty,  smiling,  *  That 
•  be  would  take  the  chancellors  staff  from  him, 
'  otherwise  he  would  break  his  head/.  When 
they  were  all  sat,  the  king  told  him,  '  They 
'  were  all  come  to  debate  an  affair  that  he 
.'  knew  he  was  against,  which  was  the  parting 
.'  with  Dunkirk ;  but  he  did  believe,  when  he 
i  had  heard  all  that  was  said  for  it  and  against 
f  it,  he  would  change  his  mind,  as  he  himself 
f  had  done/  And  so  the  debate  was  entered 
into  in  this  method,  after  enough  was  said  of 
the  streighrs  the  crown  was  in.  and  what  the 
yearly  expence  was. 
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not  be  destroyed  by  such  an  oversight  in  the 
clerk ;  and  it  seems  he  was  by  them  advised, 
as  the  usual  way  in  cues  of  that  nature,  fie 
petition  tbe  king,  that  in  bis  majesty's  pre* 


he  forthwith  made  a  journey  to  London,  to  ad* 
rise  with  his  counsel,  and  the  most  experienced 
clerks,  how  to  recover  the  misfortune  that  had 
befallen  him,  and  that  his  majesty's  right  might 

*  .     .     ■ 

«  as  it  would  be  very  hard  for  the  king  to  pre- 
*  serve  a  neutrality  towards  both  crowns,  even 
4  during  the  time  of  the  war  between  them' 
(which  temper  was  thought  very  necessary  for 
his  majesty's  affairs) ;  '  so  it  would  be  much 
'  more  difficult  long  te  avoid  a  war  with  one  of 
c  them  upon  the  keeping  Dunkirk,  if  the  peace 
'  that  was  newly  made  should  remain  firm  and 
1  unshaken/ 

"  Upon  these  reasons,  urged  and  agreed  upon 
by  those  who  could  not  but  be  thought  very 
competent  judges,  in  respect  of  their  several 
professions  and  great  experience,  the  king  re- 
solved to  ease  himself  of  the  insupportable  our-. 
den  of  maintaining  Dunkirk,  and  to  part  with 
it  in  such  a  manner  as  might  be  most  for  his 
advantage  and  benefit.  There  remained  then 
no  other  question,  than  into  what  hand  to  pot 
it:  and  the  measure  of  that  was  cnly  who 
would  give  most  money  for  it,  there  being  no 
inclination  to  prefer  one  before  another.  It 
was  enough  understood,  that  both  crowns 
would  be  very  glad  to  have  it,  and  would  pro- 
bably both  make  large  oners  for  it.  But  it  was 
then  as  evident,  that  whatsoever  France  should 
contract  for,  the  king  would  be  sure  to  receive, 
and  the  busiuess  would  be  soon  dispatched  : 
whereas  on  the  other  hand  it  was  as  notorious 
and  evident  to  his  majesty,  and  to  all  who  bad 
any  knowledge  of  the  court  of  Spain,  and  of  the 
scarcity  of  money  there  and  in  Flanders ;  that 
bow  large  offers  soever  the  Spaniard  might 
make,  they  could  not  be  able  in  any  time  to 
pay  any  considerable  sum  of  money;  and  that 
there  would  be  so  much  time  spent  in  consult 
between  Madrid  and  Brussels  before  it  could 
be  dispatched,  that  tbe  keeping  it  so  long  in  his 
majesty's  bands  would  in  the*  expense  disap- 
point him  of  a  good  part  of  the  end  in  parting 
with  it.  Besides  that  it  seemed  at  that  time 
probable,  that  the  Spaniard  would  shortly  de- 
clare himself  an  enemy ;  for  besides  that  he 
demanded  Dunkirk  as  of  right,  so  he  likewise 
required  the  restitution^  Tangier  and  Jamaica 
apon  the  same  reason,  and  declared  "  that 
without  it  there  could  be  uo  lasting  peace  be- 
tween England  and  Spain,"  and  refused  so 
much  as  to  enter  upon  a  Treaty  of  Alliance 
with  tbe  king,  before  he  should  promise  to  make 
such  a  restitution. 

"  There,  wanted  not  in  this  conference  and 
debate  the  consideration  of  the  States  of  the 
United  Provinces,  as  persons  like  enough  to 
desire  the  possession  of  Dunkirk,  from  whence 
they  had  formerly  received  so  much  damage, 
and  were  like  enough  to  receive  more  whenever 
they  should  be  engaged  in  any  war  :  and  if  in 
truth  they  should  have  any  such  desire,  more 
4Boney  might  be  reasonably  required  and  pro- 
bably be  obtained  from  them,  than  could  be 
expected  from  either  of  the  kings.  But  upon 
the  d^scassion  of  thai  point,  it  did  appear  to 


every  man's  reason  very  manifest,  that  though 
they  had  ratber  that  Dunkirk  should  be  put 
into  tbe  hands  of  the  Spaniard  than  delivered 
to  France,  or  than  it  should  be  detained  by  the 
English ;  yet  they  durst  not  receive  it  into  their 
own  possession,  which  neither  of  the  two  crowns 
would  have  approved  6f,  and  so  it  would  have 
exposed  them  to  the  displeasure  if  not  to  the 
hostility  of  both  the  kings. 

"  Upon  this  full  deliberation/ his  majesty  in- 
clined rather  to  give  it  up  to  France  than  to 
Spain ;  but  deferred  any  positive  resolution 
till  he  had  imparted  the  whole  matter  to  the 
council-board,  where  the  debate  was  again  re- 
sumed, principally,  '  whether  it  were  more 
«  counsellable  to  keep  it  at  so  vast  a  charge/or 
'  to  part  with  it  for  a.  good  sum  of  money.* 
And  in  that  debate  the  mention  of  what  had 
been  heretofore  done  in  the  House  of  Commons 
upon  that  subject"  was  not  omitted,  nor  the 
bill  that  they  had  sent  up  to  the  House  of  Peers 
for  annexing  it  inseparably  to  the  crown;  but 
that  was  not  thought  of  moment ;  for  as  ft  had 
been  suddenly  entertained  in  the  House  of  Com- 
mons, upon  the  Spanish  Ambassador's  first 
proposition  for  the  restitution, so  it  was  looked 
upon  in  the  House  of  Peers  as  unfit  in  itself,  and 
so  laid  aside  after  once  being  read  (which  had 
been  in  the  first  convention  soon  after  the 
king's  return),  and  so  expired  as  soon  as  it  was 
born.  After  a  long  debate  of  the  whole  matter 
at  tbe  council-board,  where  all  was  averred 
concerning  tbe  uselessness  and  weakness  of  the 
place,  by  those  who  had  said  it  at  the  com- 
mittee ;  there  was  but  one  Lord  of  the  council 
who  offered  hit  advice  to  the  king  against  parti 
ing  with  it :  and  the  ground  of  that  Lord's  dis* 
senting,  who  was  the  earl  of  St.  Albans,  was 
enough  understood  to  having  nothing  of  public 
in  it,  but  to  draw  tbe  negotiation  for  it  into  his 
own  hands.  In  conclusion,  his  majesty  resolved 
to  put  it  into  (he  hands  of  France,  if  that  king 
would  comply  with  his  majesty's  expectation 
in  the  payment  of  so  much  money  as  he  would 
require  for  it :  and  a  way  was  found  out,  that 
that  king  might  privately  he  advertised  of  that 
his  majesty's  resolution,  if  he  should  have  any 
desire  to  deal  for  it. 

"  The  advertisement  was  very  welcome  to 
the  French  king,  who  was  then  resolved  to  visit 
Flanders  as  soon  as  he  should  know  of  the 
death  of  the  king  of  Spain,  which  was  expected 
every  day.  Nor  bad  he  deferred  it  till  then, 
upon  the  late  affront  his  Ambassador  had  re* 
ceived  at  London  from  the  Spanish  Ambas- 
sador (who  by  a  contrived  and  laboured  stra- 
tagem had  got  the  precedence  for  his  coach  be- 
fore the  other ;  which  tbe  king  of  France  re- 
ceived with  that  indignation,  that  he  sent  pre- 
sently to  demand  justice  at  Madrid,  command- 
ed his  Ambassador  to  retire  from  thence,  and 
would  not  sutler  the  Spanish  Ambassador  to 
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under  a  general  odious  charge,  without  assert- 
ing any  one  particular,  to  which  I  might  make 
my  defence  :  I  bate  therefore  no  more  to  say, 
but  that  I  am  very  innocent  as  to  any  crime 
laid  to  my  charge  in  this  article ;  and  I  have 
been  so  far  from  examining  and  drawing  into 
question  any  of  bii  majesty's  subjects  con- 
cerning their  lands,  tenements,  goods  and- 
chattels,  and  properties,  and  determining  the 
same  at  the  council  taiile,  and  stopping  pro- 
ceedings at  law,  that  I  do  not  know  or  believe 
that  any  one  case  of  that  nature  hath  been 
ever  determined .  there,  at  least  when  I  have 
been  present ;  I  having  always  discountenanced' 
all  such  addresses,  and  procured  all  petitions 
of  that  kiud  to  be  rejected  as  often  as  they 
have  been  tendered ;  and  I  take  myself  ob- 


tence,  the  presentation  might  be  mended,  and 
Worcester  inserted  instead  of  Warwick,  and 
•mat  thereupon  cbe  great  seal  might  be  again 
affixed  to  it;  all  which  was  done  accordingly, 
as  in  such  cases  is  usual.  And  this  is  all  I 
know  of  that  affair. 

The  Thirteenth  Article  w,  "  That  I  have,  in 
"  an  arbitrary-way,  examined  and  drawn  into 
"  question  divers  »f  his  majesty's  subjects  con- 
"  cerning  their  lands,  tenements,  goods  and 
"  chattels,  and  properties ;  determined  thereof 
"  at  the  council  table,  and  stopped  proceed- 
"  logs  at  law,  and  threatened  some  that  plead- 
"  ed  the  statute  of  17  Car.  1." 

I  must  here  again  lament  my  own  misfor- 
tune, that  I  am  exposed  to  public  reproach 

>  remain  in  Paris  till  he  should  have  satisfaction, 
and  was  resolved  to  have  begun  a  war  upon  it), 
if  the  king  of  Spain  had  not  acknowledged  the 
mult  of  his  Ambassador,  and  uuder  his  hand 
declared  the  precedence  to  belong  to  France ; 
which  declaration  was  sent  to  the  courts  of  all 
princes:  and- so  for  the  present  that  spark  of 
ire  was  extinguished  or  rather  raked  up. 

"  The  king  sent  M.  D*  Estrades  pi ivately  to 
London  to  treat  about  Dunkirk,  without  any 
character,  but  pretending  to  make  it  his  way  to 
Holland,  whither  he  was  designed  ambassador. 
'  After  he  waited  upon  the  king,  his  majesty  ap- 
pointed four  or  five  of  the  Lords  of  his  council, 
whereof  the  chancellor  and  treasurer  and  ge- 
neral were  three,  to  treat  with  M.  D'  Estrades 
for  the  sale  of  Dunkirk  ;  when  the  first  con- 
ference was  spent  in  endeavouring  to  persuade 
htm  to  make  the  first  offer  for  the  price,  which 
he  could  not  be  drawn  to :  so  that  the  king's 
commissioners  were  obliged  to  make  their  de- 
mand. And  they  asked  the  sum  of  700,000/. 
sterling,  to  be  paid  upon  the  delivery  of  Dun- 
kirk and  Mardike  into  the  possession  of  the. 

*  king  of  France ;  which  sum  appeared  to  him  to 

be  so  stupendous,  that  he  seemed  to  thiuk  the 

Treatyat  an  end,  and  resolved  to  make  no  offer 

at  all  on  the  part  of  his  master.    And  so  the 

1  conference  brake  up. 

"  At  the  next  meeting  he  offered  three  mil- 
lions of  livres,  which  according  to  the  common 

,  account  amounted  to  300,000  pistoles,  which 
the  king's  commissioners  as  much  undervalued ; 
so  that  any  farther  conference  was  discontinued 
till  he  had  sent  an  expwss  or  two  into  France, 
and  till  their  return  :  for  as  the  expectation  of 
a  great  sum  of  ready  money  was  the  king's  mo- 
tive to  part  with  it,  besides  the  saving  the 
monthly  charge ;  so  they  concluded  that  his 
necessities  would  oblige  him  to  part  with  it  at 
a  moderate  price.  And  after  the  return  of  the 
expresses,  the  king's  commissioners  insisting 
still  upon  what  D'  Estrades  thought  too  much, 
and  he  offering  what  they  thought  too  little,  the 
Treaty  seemed  to  be  at  an  end,  and  he  prepared 
for  his  return.  In  conclusion,  his  majesty  be- 
ing fully  as  desirou*  to  part  with  it  as  the  king 
of  France  could  be  to  have  it,  it  was  agreed 
and  6oncludtdf '  that  upon  the  payment  of 


(  500,000  pistoles  in  specie  at  Calais  to  such 
4  persons  as  the  king  should  appoint  to  receive 
'  it,  his  majesty's  garrison  of  Dunkirk  and  Mar- 
4  dike  should  be  withdrawn,  and  those  places 
•  put  into  the  bands  of  the  king  of  France :' 
all  which  was  executed  accordingly.  And  with- 
out doubt  it  was  a  greater  sum  of  money  tfcao 
was  ever  paid  at  one  payment  by  any  prince 
in  Christendom,  upon  what  occasion  soever; 
and  every  body  seemed  very  glad  to  see  so  vast 
a  sum  of  mouey  delivered  into  the  Tower  of 
London,  as  it  was  all  together ;  the  king  at  the 
same  time  declaring,  '  that  no  part  of  it  should 
'  be  applied  to  any  ordinary  occasion,  but  be 
'  preserved  for  some  pressing  accident,  as  an 
1  insurrection  or  the  like,'  which  was  reasonably 
enough  apprehended. 

"  Nor  was  there  the  least  murmur  at  this 
bargain  in  all  the  sessions  of  the  parliament 
which  sat  after  until  it  fell  out  to  some  mens 
purposes  to  reproach  the  chancellor :  And  then 
they  charged  him  "  with  advising. the  sale  ot' 
Dunkirk,  and  that  the  very  artillery,  ammuni- 
tion and  stores  amounted  to  a  greater  value 
than  the  ling  received  for  the  whole ;"  when 
upon  an  estimate  that  had  been  taken  of  all 
those,  they  were  not  esteemed  to  be  more  worth 
than  20,000/.  sterling;  and  the  consideration  of 
those,  when  the  king's  commissioners,  insisted 
upon  their  being  all  shipped  for  England,  and 
the  necessity  or  keeping  them  upon  the  place 
where  they  were,  had  prevailed  with  M.  D* 
Estrades  to  consent  to  that  sum  of  500,000  pis- 
toles. But  whether  the  bargain  was  ill  or  well 
made,  there  could  be  no  fault  imputed  to  the 
chancellor,  who  had  no  more  to  do  in  the  trans- 
action than  is  before  set  down,  the  whole  matter 
having  been  so  long  deliberated  and  so  fuHy 
debated.  Nor  did  he  ever  before,  or  in,  or 
after  the  transaction  receive  the  value  of  half 
a  crown  for  rewarjd  or  present,  or  any  other 
consideration  relating  to  that  affair:  And  the 
treatment  he  received  after  his  coming  into 
France  was  evidence  enough  -that  that  king 
never  thought  himself  beholden  to  him." 

Yet  so  lately***  May  19,  166*,  be  had  told 
the  parliament :  "  Whosoever  unskilfully  mur- 
murs at  the  expence  of  Dunkirk,  and  the  other 
at w  acquisitions,  whioh  ought  to  be  looked  open 
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liged  to  say,  for  the  vindication  of  his  ma- 
jesty's honour  and  justice,  that  there  have  not 
been  so  many  years  passed  since  the  erection 
of  the  council  table,  with  so  little. disturbance 
or  disquiet  to  the  subjects  concerning  their 
lands,  tenements,  goods  and  chattels,  and  pro- 
perties, as  hath  been  since  his  majesty's  happy  . 

as  jewels  of  an  immense  magnitude  in  the  royal 
diadem,  do  not  enough  remember  what  we 
hare  lost  by  Dunkirk,  aud  should  always  do  if 
it  were  in  an  enemy's  hands;  nor  duly  con- 
sider the  vast  advantages  those  other  domi- 
nions are  like  by  God  s  blessing  in  a  short 
time  to  bring  to  the  trade,  navigation,  wealth, 
and  honour  of  the  king  and  kingdom.  His  ma- 
jesty hath  enough  expressed  his  desire  to  live  in 
a  perfect  peace  and  amity  with  all  his  neigh- 
bours ;  nor  is  it  an  ill  ingredient  towards  the 
firmness  arid  stability  of  that  peace  and  amity, 
which  bis  royal  ancestors  have  held  and  main- 
tained with  them,  that  be  bath  some  advantages 
in  case  of  a  war,  which  they  were  without." 
In  his  own  account  of  this  speech  (Contin.  of 
Life  165)  he  does  not  exhibit  Dunkirk  as  an 
object  of  such  paramount  value  as  to  be  alone 
worthy  of  being  named,  but  still  he  gives  it 
precedence  of  the  others.  The  following  is 
the  passage :  He  told  them,  '*  that  Hie  new 
acquisitions  of  Dunkirk,  Mardike,  Tangier. 
Jamaica,  and  Bom  bay  ne,  ought  to  be  looked 
upon  as  jewels  of  an  immense  magnitude  in 
the  royal  diadem ;  and  though  they  were  of 
present  expense,  they  were  like  in  a  short  time, 
with  God's  blessing,  to  bring  vast  advantages  to 
the  trade,  navigation,  wealth  and  honour  of 
(he  ling  and  kingdom.  His  majesty  had 
enough  expressed  his  desire  to  live  in  a  perfect 
peace  and  amity  with  all  his  neighbours ;  nor 
was  it  an  it!  ingredient  towards  the  firmness  and 
stability  of  that  peace  and  amity  which  his 
royal  ancestors  had  held  with  them,  that  he 
hath  some,  advantages  in  case  #f  a  war,  which 
they  were  without. 

In  the  7th  volume  of  Tburloe's  State  Papers 
are  several  documents  relating  to  Dunkirk. 
Among  others  there  is  at  p.  714,  a  circumstan- 
tial account  of  the  public  revenues,  and  of  other 
particulars  of  the  place.  It  is  in  the  form  of  a 
Report,  which  it  seems  probable  was  made  to 
the  Conned  .of  State,  shortly  after  the  deposi- 
tion of  Richard  Cromwell,  somewhat  more 
than  13  months  after  it  had  been  delivered  up 
to  his  father,  in  June  1658. 

The  gross  amount  of  the  Public  Revenue 
is  stated  thus: 

Guilders.         £. 
The  State'*  Revenue  -    -  168,991    12,999 
Governor's  Do.*    -    -    -    3M62      2,419 
Town  Do. 80,894      .6,228 

1,006  77 


Town    Major's  Do.  > 
besides  perquisites.  J 


return,  nor  hath  the  ordinary  course  of  pro* 
eeeding  at  law  been  less  obstructed. 

The  Fourteenth  Article  is,  "  That  I  did 
"  cause  Quo  Warrantors  to  be  issued  out 
"  against  most  of  the  corporations  of  England 
"  hyect  of  parliament,  to  the  intent  I  might 
"  receive  great  sums  of  money  from  them  for 
"  renewing  their  charters ;  which  when  they 
"  complied  withal,  I  caused  the  said  Quo  War- 
"  rauto's  to  be  discharged,  and  prosecution 
"  thereon  to  cease." 

I  never  caused  any  Quo  Warranto  to  issue 
out  against  anyone  corporation .  in  England, 
but  by  bis  majesty's  express  command,  or  by 
order  of  the  board;  which  was  always  upon 
some  miscarriage  or  misbehaviour  in  the  cor- 
poration: and  I  do  not  remember  that  I  ever 


Burnet  Writes  thus  about  Dunkirk:  "But 
vfhat  be  [cuont  Schomberg]  pressed  most  on  the 
king,  as  the  business  then  in  agitation,  was 
concerning  the  •aid'  of  Dunkirk.    The  Spa- 

rou  tj. 


niards  pretended  it  ought  to  be  restored  to 
them,  since  it  was  taken  from  them  by  Crom- 
well, when  they  had  the  king  and  his  brother* 
in  their  armies:  But  that  was  not  much  re- 
garded. The  French  pretended,  that,  by  their 
agreement  with  Cromwell,  he  was  only  to  hold 
it,  till  they  had  repay  ed  the  charge  of  the  war  i 
Therefore  they,  offering  to  lay  that  down,  ought 
to  have  the  place  delivered  to  them.  The 
king  was  in  no  sort  bound  by  this.  So  the  mat- 
ter under  debate  was,  whether  it  ought  to  be 
kept  or  fold  ?  The  military  men,  who  were 
believed  to  be  corrupted  by  France,  said,  the 
place  was  not  tenable;  that  in  time  of  peace 
it  would  put  the  king  to  a  great  charge,  and  in 
time  of  war  it  would  not  quit  the  cost  of  keep- 
ing it.  The  eafl  of  Clarendon  said,  he  under- 
stood not  those  matters;  but  appealed  to 
Monk's  judgment,  who  did  positively  advise 
the -letting  it  go  for  the  sum  that  France  offered. 
To  make  the  business  go  the  easier,  the  king 
promised,  that  he  would  lay  up  all  the  money 
in  the  Tower;  and  that  it  should  not  be 
touched,  but  upon  extraordinary  occasions. 
Schomherg  advised,  in  opposition  to  all  this, 
that  the  king  should  keep  it;  for,  considering, 
the  naval  power  of  England,  it  could  not  be 
taken.  He  knew,  that,  though  France  spoke 
big,  as  if  thev  would  break  with  England  unless 
that  was  delivered  up,  yet  they  were  far  from, 
the  thoughts  of  it.  lie  had  considered  the 
place  well ;  and  he  was  sure  it  could  never  b6 
taken,  as  long  as  England  was  master  of  the 
sea.  The  holding  it  would  keep  both  France 
and  Spain  in  a  dependence  upon  the  king. 
But  he  was  singular  in  that  opinion.  So  it  wit 
sold:  And  all  the  money,  that  was  paid  for  it, 
was  immediately  squandered  away  among  the 
mistresses  creaturrs. 

"  By  rhis  the  king  lost  his  reputation  abroad. 
The  court  was  believed  venal.  And  because 
the  earl  of  Clarendon  was  in  greatest  credit, 
the  blame  was  cast  chiefly  on  him;  though  his 
son  assured  me,  he  kept  himself  out  of  that  affair 
entirely.  The  cost  bestowed  on  (hat  place 
since  that  time,  and  the  great  prejudice  we 
have  suffered  by  it,  has  made  that  sale  to  bt 
often  reflected  on  * ery  severely.* 
2G 
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moved  the  king  against  any  particular  corpo- 
ration, but  that  of  Woodstock;  and  which  ray 
duty  to  bis  majesty  obliged  me  to  do,  being  in- 
trusted by  his  majesty  with  the  command  of 
bis  bouse'  and  parks  there,  and  beiag  bis  ma- 
jesty's steward  of  his  houour  and  manor  of 
Woodstock,  upon  which  the  borough  had  al- 
ways depended.  His  majesty  having  con- 
ferred that  charge  upon  me,  I  was  no  sooner 
possessed  of  it  by  the  death  of  the  late  earl  of 
landsey,  who  enjoyed  that  place  before,  than 
I  received  a  petition  from  several  inhabitants 
and  burgesses  of  the  borough  of  Woodstock, 
who  complained  that  the  mayor  and  justices 
had  lately  procured  their  charter  to  be  re- 
newed ',  without  the  privity  or  consent  of  the 
borough ;  and  that  under  presence  of  renewing 
it,  they  had  procured  many  new  clauses  to  be 
inserted,  ana  thereby  reduced  much  of  the  go- 
vernment, which  before  depended  upon  the 
whole  corporation,  into  their  own  hands;  and 
had  thereby  likewise    procured   a  piece    of 

I 'round,  the  benefit  whereof  did  formerly  be- 
ong  to  all  the  burgesses,  and  was  usually 
applied  to  the  relief  of  such  of  them  who  were 
decayed-  m  their  estates,  to  be  now  granted  to 
the  mayor,  and  a  select  number  of  the  justices, 
%nd  the  profits  thereof  to  be  at  their  disposal, 
to  the  great  prejudice  of  the  borough  aud  the 
inhabitants  thereof.  I  referred  this  petition 
to  Mr.  Justice  Morton,  who  lived  within  four 
or  five  miles  of  Woodstock,  and  desired  him  to 
examine  the  truth  of  these  allegations,  and  to. 
certify  me  whether  the  complaints  were  just 
and  reasonable  ;•  whereupon  he  took  the  pains 
to  go  over  to  the  town,  and  confer  with  the 
mayor  andjustices,  and  heard  the  allegations 
of  the  petitioners ;  and  upon  the  whole  matter 
certified  me,  that  He  found  several  important 
alterations  in  the  new  charter  from  what  had 
been  in  the  old,  and  some  new  concessions ; 
'and  at  the  same  time,  sir  William  Fleetwood, 
who  is  ranger  of  the  parks,  certified  me,  that 
since  the  renewing^  of  their  charter,  the  mayor 
and  justices  were  not  so  good  neighbours  to  his 
majesty's  game,  as  they  had  formerly  been, 
and  had  withdrawn  many  of  those  services 
which  they  had  used  to  perform ;  and  that 
when  any  trespasses  were  committed  by  those 
of  the  borough  upon  his  majesty's  woods  or 
game,  which  happened  very  frequently,  and 
complaint  was  thereof  made  to  the  mayor  and 
justices,  who  had  the  sole  jurisdiction  within 
the  borough,  there  was  so  slight  and  perfunc- 
tory examination  thereof,  that  the  prosecutors 
were  wearied  out,  and  no  justice  bould  be  ob- 
tained. It  was  my  duty  to  inform  his  majesty 
of  these  proceedings,  who  was  much  offended 
thereat,  aud  thereupon  gave  directions  to  his 
attorney  general  to  bring  a  Quo  Warranto, 
and  to  repeal  that  charter  which  had  been  so 
unduly  procured,  and  in  which  his  majesty  bad 
been  so  grossly  deceived  and  abused ;  and  I 
believe  there  was  the  less  vigour  used  in  the 
prosecution  of  that  Quo  Warranto,  because 
the  mayor  and  justices,  for  some  time,  pre- 
tended that  they  would  surrender   the   said 


charter,  and  receive  a  new  one  in  soch  raannei 
as  his  majesty  thought  fit,  though  they  after- 
wards changed  their  mind.  And  this  is  the 
only  charter  which  I  gave  direction  for  the 
prosecution  of,  to  the  best  of  my  memory; 
nor  did  I  ever  give  direction,  upon  the  receipt 
of  any  money,  to  discharge  any  Quo  War- 
rantors, or  cause  the  prosecution  thereupon  to 
cease ;  nor  did  I  ever  receive  the  least  turn  of 
money  for  the  granting  or  renewing  any  char- 
ter, other  than  the  usual  fees  received  for  the 
same  by  the  clerk  of  the  hanaper,  and  ac- 
compted  to  the  great  seal;  which  fee,  as  X 
remember,  amounts  to  IS*.  4d.  or  thereabouts. 

The  Fifteenth  Article  is,  "  That  I  procured 
«  the  Bills  of  Settlement  for  Ireland,  and  re* 
"  ceived  great  sums  of  money  for  the  same,  ia 
"  a  most  corrupt  and  unlawful  manner." 

I  do  confess,  if  I  have  received  the  least 
sum  of  money  for  or  upon  the  passing  any  bills 
for  the  settlement  of  Ireland,  1  have  done  the 
same  in  a  most  corrupt  and  unlawful  manner; 
nor  indeed  have  I  been  more  solicitous  in 
procuring  any  of  the  said  bills  to  pass,  or  been 
more  concerned  "in  or  for  the  passing  them 
(except  for  his  majesty's  service,  and  the  public 
peace),  than  any  other  counsellor  present  at 
those  debates  hath  been ;  but  because  this 
aspersion  upon  my  honour  and  iny  honesty 
hath  been  by  so  much  industry  contrived  by 
some  men,  who  very  well  know  my  innocence 
in  that  particular,  and  may  yet  have  gained 
credit  with  many  upon  the  confidence  of  bold 
reporters;  I  do  not  know  a  better  way /or  my 
own  entire  vindication,  than  to  set  down  an 
entire  relation  of  all  that  hath  passed  by  my 
hand,  or  with  my  privity,  with  reference  to 
Ireland,  shice  the  time  of  his  majesty's  happy 
return  into  England.  When  his  majesty  found 
at  his  coming  to  Whitehall  several  persons  of 
honour  and  quality  deputed  from  Ireland,  to 
tender  the  humble  duty,  obedience,  and  sub- 
mission of  that  kingdom  to  his  majesty fs 
government  and  subjection;  the  present  go- 
vernment of  Ireland,  at  that  time,  being  exe- 
cuted in  a  military  way  by  those  who  had  the 
command  of  that  part  of  the  army,  which, 
upon  the  revolution  in  England,  bad  declared 
their  purpose  and  resolution  to  return  to  his 
majesty's  obedience;  and  there  could  not  be 
too  much  expedition  used  in  settling  it  under 
those  laws,  and  that  form  of  government  k  had 
been  formerly  accustomed  to.  Every  body  re- 
members the  multiplicity  of  business  the  king 
was  incumbent  to  at  that  time,  being  to  reduce 
his  three  kingdoms  tothat  old  order  and  form  of 
government  which  they  might  injustice  require 
and  which  for  so  many  years  had,  by  the  confu- 
sion of  the  late  civil  war,  been  discontinued, 
and  therefore  it  will  not  be  much  wondered 
at,  that  the  settlement  of  Ireland  did  not 
proceed  with  that  expedition  as  the  distracted 
interests  of  that  kingdom  did  require. 

'  Within  few  days  after  the  king's  arrival  at 
Whitehall,  the  commissioners  or  deputies  from 
Ireland  (for  I  know  not  under  what  other  nunc 
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or  date  to  mention  them)  taking  notice  of  the 
trust  die  king  then  reposed  in  me,  (ft  greater 
trust,  God  and  the  king  well  know,  than  I 
was  in  any  degree  ambitions  of)  addressed 
themselves  to  me,  desiring  that  I  would  receive 
from  tbetn  an  information  of  the  present  stale 
and   condition  of  that   kingdom;    which  his 
majesty  had  likewise  commanded  them  to  im- 
part to  me  ;  and  that  I  would  assist  them  in 
procuring  his  majesty's  favour,  that  as  little 
time  might  be  iost  as  was  possible,  m  endea- 
vouring to  settle  and  compose  the  distracted 
condition  of  that  kingdom :    mid  upon  con- 
ference with  them,  I  quickly  found  that  it  was 
in  a  distracted  condition  indeed ;  k>  hopclesly 
distracted,  that  I  could  not  comprenend  any 
practicable   way  to  compose  it.    There  bad 
been  an  act  of  parliament  made  in  the  begin- 
ning of  the  rebellion   for  tbe  encouragement  of 
adventurers  ;  that  was,  to  encourage  all  per- 
sons to  bring  in  money  for  the  carrying  on  the 
war,  upon  the  assurance  of  having  a  recom- 
pence  for  their  money  out   of  the  forfeited 
lands  of  those. who  were  ox  should  be  in  rebel- 
h'jn,  according  to  an  estimate  of  the  values  by 
the  &aid  act  ofparliament ;  in  which,  for  their 
better  security,  there  was  likewise  a  clause, 
that  his  majesty  should  not   grant  a  pardon  to 
any  of  those  rebels;  and  upon  this  invitation 
many  honourable    persons,  and    others   had 
brought  in  great  sums  of  money  for  the  carry- 
ing on  that  war,  upon  the  security    aforesaid. 
But  the  rebellion  -shortly  breaking  out  in  Eng- 
land, the  persons  in   power  in  both  Houses 
quickly  violated  that  whole  act,  by  taking  the 
monies  raised,  and  lent  for  the  service  of  Ire- 
land, without,  and  contrary  to  tbe  consent  of 
who  lent  it,  and  applying  it  for  tbe  support  of 
(be  rebellion  in  England ;  and  employed  those 
regiments  of  horse  and  foot,  who  were  levied 
for  Ireland,  to  serve  against  the  king,  under 
the  command  of  my  lord  of  Essex,  and  who 
did  serve  under  his  command,  at  the  battle  of 
Edge-bill;    where  some  of  them,  out  of  tbe 
detestation  of  being  so  betrayed  into  rebellion, 
quitted  my  lord  Essex  bis  army,  and  went 
over  to  the  king.    The  service  of  Ireland  being 
thus  neglected,  and  to  such  a  degree  that  the 
rebels  there  increased  in  number  and  in  strength, 
many  persons  of  honour  in  that  nation,  who 
had  contained  themselves  within  their  obedi- 
ence, and  were  »  no  degree  privy  to  the  first 
insurrection  and  breaking  out  into  rebellion, 
feuad  it  now  necessary  for  their  own  preserva- 
tion, fo  secure  themselves  in  those  towns  and 
places  which  -were  possessed  by  the  rebels,  and 
•o  joined  with  them  in  their  counsels ;   yet 
making  all  the  professions  of  duty  to  the  king, 
and  of  an  impatient  desire  to  return  to  their 
subjection  ;  which  many  of  them  made  good 
afterwards  upon  the  font  opportunity.    By  this 
means  the  rebels  in  Ireland  advanced  every 
'day  in  power,  and  had  several  armies  in  the 
sereral  provinces  of  the  kingdom,  much  supe- 
rior m  power  to  the  Eoglish  forces,  whilst  they 
were  every  da?  diminished  by  their  want  of  vic- 
»*iV  want  ofcloaths  and  want  of  pay,  which 


the  parliament  neglected  to  supply  them  with,' 
and  the  king  could  not.  His  late  majesty, 
after  above  a  year's  time  that  the  rebel- 
lion in  England  had  been  prosecuted  against 
him,  notwithstanding  all  overtures  of  accommo- 
dation, fouud  it  necessary  to  make  a  cessation 
in  Ireland  ;  which  was  after  some  years  trans- 
acted into  a  peace,  which  though  it  was  quickly 
afterwards  most  wickedly  and  perfidiously 
broken  by  the  Irish  to  tlteir  own  destruction, 
yet  many  principal  persons  of  honour  and 
good  fortune  adhered  afterwards  constantly 
to  tbe  king,  without  ever  swerving  from  their 
allegiance ;  and  such  men  believed  the  full  * 
benefit  of  that  peace^  in  being  restored  to  their 
states  which  did  in  justice  belong  to  them,  and 
expected  the  same  accordingly. 

After  the  murder  of  his  late  majesty,  the 
king  that  now  is  receiving  an  address  from  his 
Roman  Catholic  subjects  in  Ireland,  with  great 
acknowledgements  of  their  past  crimes  and 
errors,  and  of  ample  professions  of  their  duty 
and  obedience  for  the  time  to  come,  during  the 
time  of  his  being  in  France,  I  sent  the  lord. mar- 
quis of  Ormondinto  Ireland  as  his  lieutenant  of  _ 
that  kingdom,  and  with  authority  to  make  such 
concessions  to  bis  Roman  Catholic  subjects  as 
might  unite  them  to  his  obedience  :  and  that 
thereby  such  an  Union  might  likewise  be  made 
between  his  English  and  Irish  subjects  (the 
Lord  Inchiquin  having  reduced  the  whole  pro- 
vince of  Munster,  and  the  army,  and  garrisons 
thereof  to  make  profession  of  fidelity  to  their 
king),  that  Dublin  might  quickly  be  recovered,  - 
which  was  the  only  considerable  place  that 
then  continued  in  rebellion,  and  in  which 
there  were  very  many  of  known  affections  to 
the  king,  who  would  quickly,  have  rendered 
that  city  to  the  lord  lieutenant,  if  a  great  sup- 
ply from  the  parliament,  immediately  after 
the  murder  of  the  late  king,  had  not  unhappily 
arrived  the  very  day  or  two  before  the  marquis 
ofOrmond  marched  with  his  army  to  recover 
Dublin  ;  and  within  very  few  iveeks  after,  i 
Cromwell  himself  landed  there  with  agreaf 
army  of  horse  and  foot,  and  all  provisions 
necessary  for  the  support  and  maintenance  of  it. 

It  is  not  necessary  in  this  place,  and  upon 
this  occasion,  to  mention  what  befel  that  un- 
happy kingdom  after  Cromwell's  arrival  there  s 
tbe  quick  and  speedy  reduction  of  towns  and 
garrisons,  the  dissolving  and  dismissing  of  tbe 
troops  and  army  under  the  command  of  the  lord 
lieutenant,  and  be  being  forced  to  withdraw 
himself  out  of  the  kingdom,  and  to  return  into 
France;  which,  although  it  proceeded  from 
the  miserable  and  foolish  jealousies  of  the  Irish 
and  then  from  their  treachery  and  perfidious* 
ness,  yet  those  crimes  did  not  cover  -the  whole 
my  ion;  yet  there  remained  still  very  many  . 
persons  of  honour  and  quality,  who  never  after 
were  faulty  to  his  majesty,  and  therefore  ex- 
pected the  benefit  of  the  last  peace,  likewise 
confirmed  by  his  majesty  that  now  is,  as  of 
justice  belonging  to  them;  and  many  of  this 
condition  (some  whereof  had  never  been  in  arms 
against  the  crown,  but  had  faithfully  served 


4f£]         STATB  TRIALS,  15-19  Cha*lrs  II.  ie0$-7^JW^ta5aw*         [450 

in  his  majesty's  army  in  England  during  .  tlje 
whole  rebellion)  transported  themselves  to  his 
majesty  beyond  the  seas,  and  many  others 
were  taken  and  put  to  death  \n  Ireland. 

After  all  opposition  to  the  parliament  was 
totally  suppressed  in  Ireland,  and  (he  kingdom 
entirely  at  their  devotion,  they  began  then  to 
think  of  executing  the  act  of  parliament  of  the 
seventeenth  year  of  the  late  king,  for  satisfac- 
tion of  the  adventurers  :  But  as  they  hadjfrom 
the  beginning  violated  that  act,  by  the  misap- 
plying (he  men  and  the  mouey,  as  aforesaid j  so 
tbey  uow  preferred  the  gratifying  and  reward- 
ing, and  paying  the  arrears  due  to  the  officers 
And  soldiers,  by  assigning  them  liberal  pro- 
portions of  the  lands  which  tbey  called  forfeit- 
ed, before  they  did  any  thing  f°r  satisfaction  of 
the  adventurers,  except  such  ooly  who  for  some 
other  merit  or  interest  had  a  tide  to  their  fa- 
vour ;  and  amongst  the  forfeited  lands  tbey 
reckoned  all  that  which  belonged  to  the  church, 
tp  the  marquis  of  Ormond,  the  lord  Inchiquin, 
and  all  those  who  had  adhered  to  the  king,  and 
constantly  opposed  the  rebels  thcre^  as  part, 
aod  distributed  the  same  accordingly.  So  that 
at.  this  time,  when  the  commissioners  for  that 
kingdom  attended  bis  majesty,  the  officers  and 
*p  ldiers  of  the  army,  and  somp  adventurers,  were 
and  had  been  in  quiet  possession  for  many 
years  of  all  the  church-lands,  of  all  the  marquis 
©f  Orraood's  lands,  and  the  lands  of  all  other 
])is  majesty's  faithful  friends  and  servants ;  and 
yet  there  remained^  general  complaint  amongst 
the  adventurers,  that  they  were  in  no  degree 
satisfied  what  was  due  to  them  upon  their  ad- 
venturers by  the  act  of  parliament,  and  desired 
the  king  that  they  might  receive  what  was  their 
due, 

Cromwell  had  not  exercised  such  a  severity 
as  to  eradicate  the  whole  Irish  nation  ;  but  bad 
transplanted  them  with  so  great  rigour  out  of 
the  other  provinces  info  the  province  of  Co- 
caught,  that  there  was  scarce  left  one  Irish  fa- 
mily out  of  Conaught,  where  the  usurper  had 
assigned  them  severally  such  proportions  at  he 
thought  recompence  enough  for  the  small  pos- 
sessions he  had  formerly  allowed  then*  out  of 
their  own  estates,  in  those  places  where  their 
fortunes  had  lain  :  And  to  tins  transplantation 
they  had  been  forced  to  give  their  consent^  hav- 
ing had  nothing  in  their  election  but  either  to 
accept  these  agnations,  or  to  have,  nothing 
to  live  upon  in  any  other  place.  But  now, 
Upon  his  majesty's  return,  as  well  those  men 
Who  had  been  transplanted  thither  out  of  other 
provinces,  as  those  upon  whose  lands  the  other 
were  transplanted  as  forfeited  to  the  state,  were 
now  suitors  to  the  king,  that  every  one  might  be 
restored  to  his  own  ;  and  that  tbeir  past  crimes 
mi^bt  be  expiated  by  the  extreme  sufferings 
they  had  sustained  (or  many  years ;  end  that 
those  men  who  had  been  as  deep  iu  rebellion 
as  themselves,  and  contiuued  much  longer,  and 
prospered  better  in  it,  might  not  be  gratified 
and  rewarded  with  their  estates  and  fortunes, 

Mapv  persons  of  honour  and  reputation,  as  is 
1444  beiore,  had  repaired  to  the  king  whilst,  be 
3 


was  beyond  seas,  and  followed  and  attehdedbini . 
there ;  many  regiments  had  been  raised  and 
transported  with  the  consent  and  approbation 
of  Cromwell,  for  the  service  of  the  two  crowns 
of  France  and  Spain ;  and  many  of  those  oflU 
cers  had  served  (lis  majesty  from  the  beginning, 
and  had  never  been  in  rebellion,  and  upon  his 
majesty's  command,  when  he  was  in  Flanders, 
brought  their  regiments  over  thither  to  serve  as 
he  should  direct:  and  as  the  king  had  kept 
intelligence  always  with  many  of  nis  well-af- 
fected subjects  in  England  and  in  Scotland,  so 
be  had  likewise  done  with  some  in  Jreland,  to 
the  end  that  they  might  be  ready  to  make  use 
of  the  first  opportunity  that  should  be  offered 
by  any  divisions  in  the  army,  or  other  coujubo* 
tures,  to  join  with  those  who  were  most  forward 
to  advance  the  king's  restitution  ;  which  many 
considerable  men  there  had  promised  to  do 
and  in  such  seasons  could  have  rendered  them* 
selves  very  useful ;  and  til  these  men  bad  some 
pretence  to  the  king's  favour,  and  an  expecta- 
tion to  be  restored,  at  least,  to  some  part  of 
tbeir  estates. 

This  was  the  perplexed  estate  of  that  king- 
dom when  the  king  returned  into  England,  and 
when  these  commissioners  attended  upon  his 
majesty,  and  conferred  with  me  ;  when  I  pro- 
tested to  them  that  there  were  so  many  intrica- 
cies in  the  business,  and  the  whole  kingdom  in* 
volved  in  so  many. contradictory  titles  and  in- 
terests, that  I  knew  not  what  counsel  to  give,. 
or  what  to  propose  ;  but  that  I  would  in  public 
council  give  the  best  advice  and  assistance  I 
could  for  the  settling  that  kingdom,  when  tbey 
should  make  any  such  propositions  to  bis  ma- 
jesty as  were  practicable.  That  which  was  first 
to  be  done,  and  which  could  only  make  all 
other  expedients  to  be  practicable,  was  the  set- 
tling %the  government  in  such  a  form,  and  by 
such  rules,  as  the  kingdom  had  been  accustom- 
ed to  before  the  troubles;  and  that  the  course 
and  courts  of  justice  might  he  opened.  Then 
the  commissioners  themselves  proposed,  as  the 
first  work  incumbent  upon  his  majesty,  in  piety 
honour  and  justice,  that  all  such  to  wboni  the 
lands  of  the  church,  the  lands  of  the  marquis  of 
Ormond,  and  of  all  his  majesty's  friends  who  had 
been  faithful  to  him,  should  be  forthwith  re- 
moved, that  the  right  owners  might  immediately 
be  put  in  possession  of  what  in  right  belonged 
to  them  ;  which  was  the  more  easily  to  be  done 
because  much  of  those  lauds  remained  undispo- 
sed* of,  and  reserved  for  Cromwell  himself,  and 
much  of  the  rest  had  been  assigned  to  those  offi- 
cers who  had  been  the  king's  murtherer* ;  and 
so  those  lands  were  free  from  all  other  title  or 
pretence,  but  what  the  king  himself  could  make 
to  them.  Bat  then  there  was  some  caution 
and  order  to  be  observed ;  first  to  assign  other 
recompence  to  such  who  were  possessed  (how 
erroneously  soever)  of  any  lands,  either  as  ad- 
venturers upon  the  statute,  or  as  soldiers,  for 
the  just  arrears  of  tbeir  pay ;  and  his  majesty 
had  declared  before  his  coming  into  England 
there  should  be  satisfaction  given  to  all  such 
persons ;  and  t&  frgtk  it,  tht  wbolt  kingdom 
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af  Ireland  wm  at  that  time  to  much  possessed 
by  the  adventurers  and  stldiers,  that  it  was 
thought  very  necessary  in  point  of  prudence,  to 
remove  none  out  of  possession  of  what  bad  been 
formerly  assigned  to  them,  and  according  to  the 
roles  ol  that  time,  until  some  other  lands  were 
assigned  to  them,  which  was  not  difficult  to  be 
tone.  Then  the  commissioners,  discerning  how^ 
much  his  majesty  was  concerned  for  many  of 
those  who  had  served  him  beyond  the  seas,  and 
far  others  who  claimed  the  benefit  of  the  first 
sod  second  treaty,  undertook  that  his  majesty 
should  oot  be  pressed  in  any  of  those  paraco- 
lon, but  that  all  such  persons  should  be  pre- 
served, and  their  estates  secured ;  and  there* 
upon  a  preamble  was  prepared,  containing  those 
prpTuious  which  were  approved   by  the  com- 
missioners, who  undertook  to  have  such  a  bill 
trassmitted  as  might  be  the  foundation   for  a 
good  settlement,  and  in  which  bis  majesty 
mig?itmake  such  alteration*  as  he  did  think  fit. 
There  were  more  difficulties    appeared    in 
settling  the  government  than  were  at  firs>t  ap- 
prehended ;  and  nothing  was  so  necessary   as 
sending  over  the    king's   commission,   which 
might  determine  all  other  authorities  of  com* 
roiitees  and  officers,  in   which  men  had  been 
invested  by  a  common  consent,  or  rather  by 
the  prevalence  of  a  patty,  which  already  grew 
into  factions  and  contestations.    The  general, 
who  had  contributed    so    much  to  the  king's 
Restoration,  and   appeared    very   zealous   for 
the  advancement  of  bis  service,  had  been  by 
the  parliament  and  council  of  state,  as  they 
called  then,  declared  and  created  general  of  all 
the  forces  in  the  three  kingdoms  ;  and  so  his 
orders  i*a  been  obeyed,  as    well  in  Scotland 
sod  Ireland,  as  in  England,  before  his  majesty's 
return ;  aud  tlie   king  did  not  think  fit  in  any 
degree  to  lessen   bis   trust  and  authority,  nor 
had  the  general  any  inclination    to    part  with 
bis  power  in  Ireland,  where  he  had  procured  a 
peate»taie,  and  could  best  secure  it  under  his 
uhq  authority  ;  and  yet  lse  resolved  not  to  go 
thither,  and  indeed  his  presence  then,  about 
the  kin*,  was  thought  very  necessary.     Here* 
upoa  the  king  declared,  tliat  be  w«old  make  the 
lord  Robartt  deputy   of  Irtlund  ;    who   was 
willing  to  receive  that  charge,  knowing,  at  the 
same  time,  that  the  duke  of  Albemarle  whs  to 
continue   lieutenant  of  that   kingdom.    Bat 
tkere  quickly  arose  Such  differences   between 
the  general  and  the    lord    Robarts,  about  the 
drawing  tbeir  commissions,  the  latter  being  so 
scrupulous  and  nice    in  having  the  least  de- 
pendence  upon    the    general,     though    Lord 
Lieutenant;  and  his  pride  and  inoiosity  was 
web  towards    the    commissioners  <»f  Ireland, 
thai  they  withdrew  themselves  from  giving  J'itu 
wither  attendance  and  insinuation  ;  so  that 
his  majesty  quickly  discerned,  that  though   he 
***  a  man  of  great  parts  and  knowledge,  yet 
his  nature  aud  temper  was  not  fit  for  that  em* 
ptoyewnt,  and  therefore  resolved  lor  the  pre* 
**at  to  pot  the  government  into    the  hands  of 
wee  lords  justices,  the  Lord  Chancellor  of  that 
wagdQin,  the  earl  of  Muntroth,  and  Use  earl  of 


Orrery,  who  might  begin  to  reduce  the  govern* 
ment  into  some  order,  until  his  majesty  could 
take  a  further  resolution  for  the  establishment 
of  it. 

As  soon  as  a  bill  was  transmitted,  according 
to  the  usual  course,  to  his  majesty,  for  the  set- 
tlement of  Ireland,  with  such  a  preamble  as 
is  beibre  mentioned,   though  the  body  of  the 
bill  did  not  in  truth  correspond  with  it;  bis  ma- 
jesty gave  direction,  that  it  should  be  shewed 
and  exposed  to  those  of  the  several   interests, 
even  to  the  Irish  themselves,  who  were  the  most 
like  to  receive  prejudice  from  it :  And  after  a 
sufficient  time  allowed  for  every  man's  consider- 
ation, his  majesty  appointed  a  time  to  have  it 
read  at  the  board,  and  to  hear  what  objections 
could  be  made  against  it.    The  great  debate 
then  was  upon  the  pretences  of  the  Irish,  who 
appeared  with  marvellous  confidence,  and  com- 
plained, that  by  thit  act  then  prepared,  and 
under   consideration,  Lhe   v.  hole    Irish  uution 
would  be  extirpated,    all    their  estates  being 
thereby    taken    from    them.    As  the  present 
government  in  Irt-land,  which  had  declared  for 
the  king,  had  sent  oier  commissioners  or  depu- 
ties to  attend  his  majesty,  and   know  bis  plea* 
sure,  as   is  mcuriuiieti  before  ;  so  the  body  of 
adventurers  had  likewise  chosen  some  persons 
to  present   their  grievances  and  desires:  and 
the    Irish,    under  the  names  of  the   Roman 
Catholics-    of    Ireland,   had   likewise    chosen 
others  to  appear  on  their  behalf,  whereof  some 
were  lawyers  and  men  of  good  parts,  who  wall 
knew  all  the  transaction*  in  Ireland,  from  the 
beginning  of  the  Uebeilion,  throughout  all  the 
changes  of  government.    The  chiefest  argu- 
ments they  urged    for '  themselves  were,   1st, 
Their  long  and  great  sufferings;  the  loss  of  their 
estates  for  five  or  six  and  twenty  years;  the 
wasting  and  spending  of  the  whole  nation  in 
battles,  and  in  transportation  of  men  into  the 
parts  beyond  the  Seas  ;  whither,  as  I  remem*' 
ber,  they  reckoned   a  bote   30,000  men  to  be 
transported  out  of  that  kingdom  in  4  or  5  years ; 
the  great  numbers  which  had  been  executed 
aid  massacred  after  his  majesty's  government 
had  been  forced  from  thence;  the  great  num- 
bers winch  had  perished  by  famine  and  the 
plague ;    those    two   great  judgments   having 
ruged  over  the  kingdom  for  two  or  three  years; 
and  at  hist    the    transplanting    the    small  re- 
mainder of  the  nation    into  one  corner  of  the 
firovince  of  Conauicht,  where  yet  much  of  the 
and  «as  tnkeu  from  them,  which  had  been  as- 
signed to  them  with  nil  those  formalities  of  law , 
whirh  were  practised  under  that  government. 
9.    They  demanded    the    l»enefit  of  the  two 
treaties  of  peace ;  the  oue    in  the  late  king's 
t if ne,  and  the  other  confirmed  by  his  majesty 
that  now  is  ;  by  both  which  they  stand  indem- 
nified for  all  acts  done  by  them  in  the  Rebel* 
lion  ;  aud  infisted  upon  their  innocence  since 
that  time,  and  that  tiiey  had  pursued  all  way* 
that  lay  in  their  power    to   manifest  their  at* 
feet  ion  to  his  majesty,  and  so  entire  an  obedi- 
ence to  his  commands  whilst  he  was  beyond  ths) 
teas,  that  they  betook  tsseumtve*  to,  and  sritlt* 
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drew  themselves  from,  the  service'of  France  or 
Spain,  in  such  manner  as  bis  majesty  signified 
was  his  pleasure  they  should  do.  3.  They 
urged,  and  forced,  with  a  little-more  liberty  and 
indiscretion  than  became  them  in  that  con- 
juncture, the  uuworthiness  and  incapacity  of 
those  who  for  so  many  years  had  possessed 
themselves  of  their  estates,  and  sought  now  a 
confirmation  of  their  rebellious  title  from  his 
majesty  :  That  their  Rebellion  had  been  more 
infamous,  and  of  a  greater  magnitude  than  that 
of  the  Irish ;  who  had  risen  in  arms  to  free 
themselves  from  the  rigour  and  severity  that 
was  exercised  upon  them  by  some  of  the  king's 
ministers,  and  for  the  liberty  of  their  consci- 
ence and  practice  of  their  religion,  without  huving 
the  least  intention  or  thought  of  withdrawing 
themselves  from  his  majesty's  obedience,  or  de- 
clining his  majesty's  governroeut :  Whereas,  the 
others  had  earned  on  an  odious  rebellion 
against  his  majesty *s  sacred  person,  whom  they 
had  horridly  murdered  in  the  sight  of  the  Sun, 
with  sjl  imaginable  circumstances  of  contempt 
and  defiance,  and  as  much  as  in  them  lay,  had 
rooted  out  monarchy  itself  and  overturned  and 
destroyed  the  whole  government  of  Church  and 
State;  and  therefore  that  whatever  punish- 
ment the  poor  Irish  bad  deserved  for  their  for- 
mer transgressions,  which  they  have  so  long 
•ince  repented  of,  and  departed  from  the  Re- 
bellion when  they  had  armies  and  strong  towns 
in  their  hands,  and  put  themselves  again  under 
his  majesty's  protection  ;  this  part  of  the  Eng- 
lish, who  were  possessed  of  their  estates,  had 
broken  all  their  obligations  to  God  and  tlie  king, 
and  so  could  not  merit  to  he  gratified  with  their 
ruin  and  total  destruction :  That  it  was  too 
evident  and  notorious  to  the  world,  that  his 
majesty's  three  kingdoms  had  been  very  faulty 
to  him,  and  withdrawn  themselves  from  his 
government,  by  which  he  had  been  compelled 
to  live  in  exile  so  many  years ;  and  yet,  that 
upon  their  return  to  their  duty  and  obedience, 
his  majesty  had  been  graciously  pleased  to 
grant  a  free  and  general  pardon,  and  act  of  in- 
demnity,in  which  many  were  comprehended  who 
had  in  truth  been  the  contrivers  and  fomenters  of 
all  the  misery  and  desolation  which  had  in- 
volved the  three  natious  for  so  many  years  ; 
and  therefore  they  hoped,  that  when  aU  his 
majesty's  other  subjects  (as  criminal  at  least  as 
the  others)  were,  by  bis  majesty's  clemency, 
restored  to  their  own  estates  which  they  had 
forfeited,  were  in  full  peace,  and  mirth  and  joy, 
the  poor  Irish  alone  should  not  be  totally  exempt 
from  all  his  majesty's  grace,  and  left  in  tears 
and  mourning,  and  lamentation,  and  be  sacri- 
ficed without  redemption  to  the  avarice  and 
cruelty  of  those,  who  had  not  only  spoiled  and 
oppressed  them,  but  had  done  afi  that  was  in 
their  power,  and  with  all  the  insolency  ima- 
ginable, to  destroy  his  majesty  himself,  and  his 
posterity,  and  who  now  return  to  their  obe- 
dience, and  submitted  to  bis  government,  when 
they  were  no  longer  able  to  oppose  it ;  nor 
did  they  yet  return  to  it  with  that  joy  and 
alacrity,  and  resignation  as  the  Irish  did,  and 


desired  to  do:  And  so  concluded  with  those 
patbetical  applications  and  appeals  to  his  ma- 
jesty, as  men  well  versed  in  discourses  of  that 
nature  are  accustomed  to  do. 

This  discourse  carried  on,  and  urged  with 
more  passion,  vehemence  and  indiscretion, 
than  was  suitable  to  the  condition  they  were 
in ;  and  in  which,  and  the  excesses  of  their 
rhetoric,  they  had  let  fall  many  expressions 
very  indecent  and  unwarrantable,  and  in  some 
of  them  confidently  excused,  if  not  justified 
their  first  entrance  into  rebellion,  (the  most 
barbarous,  cerfainly,  and  utiexcusable,  that  arty 
Christians  have  been  engaged  in,  iq  any  age,) 
they  irreconciled  thrm&ehes  to  many  «bo  had 
■  compassion  enough  for  them,  and  gave  their 
immediate  adversaries,  who  stood  upon  the 
advantage  ground,  both  provocation  and  op- 
opportunity  to  sav  many  thiugs  to  their  re- 
i>roach,  which -probably  would  else  hare  beeo 
brbornc.  They  enlarged  upon  all  the  odious 
circumstances  of  the  first  year's  rebellion,  the 
murthering  of  above  a  hundred  thousand  per- 
sons in  cold  blood,  and  with  all  the  barbarity 
imaginable;  which  rou  it  hers' and  barbarities 
had  been  always  excepted  from  pardon:  sad 
they  told  them,  that  if* there  were  not  sone 
amongst  themselves  that  then  appeared,  they 
were  sure  there  would  be  many  found  amongst 
those  for  whom  they  appeared,  who  would  be 
found  guilty  of  those  odious  crimes,  which 
were  excluded  from  any  benefit  by  those  trta- 
ties.  And  so  that  first  agitation  before  ha 
majesty  vented  itself  in  so  much  bitterness  sad 
animosity  on  both  sides,  that  bis  majesty  thought 
it  best  to  conclude  it  with  such  reprehensioni 
and  animadversions,  as  might  dispose  them  to 
a  better  temper  when  they  should  be  neit  ad- 
mitted to  bis  majesty's  presence. 

At  their  next  attendance  upon  his  majesty, 
which  was  within  few  days  niter,  the  commis- 
sioners for  the  Protestants,  takiog  notice  of 
what  the  other  party  had  alledged  for  their  de- 
fence, the  pretence  they  had  to  the  two  acti 
of  pacification,  and  their  extolling  their  own  in- 
nocence from  that  time,  and  their  great  affec- 
tion for  his  majesty's  service,  declared,  that 
whatever  legal  title  the  adventurers  had  to  the 
lands  they  were  in  possession  of,  many  of  whom 
had  always  faithfully  served  the  king ;*  yet  they 
would  be  content,  that  all  those  who  bad 
in  truth  preserved  their  integrity  towards  bis 
majesty  from  the  time  of  either  or  both  the  pa- 
cifications, and  not  swerved  afterwards  from 
their  allegiance,  should  partake  of  his  majesty'* 
grace  and  royal  bounty,  in  such  a  manoer,  and 
to  such  a  degree,  as  his  majesty  thought  fit  to 
exercise  towards  them  z  but  they  were  confi- 
dent they  should  make  it  appear,  that  their 
pretences  to  that  grace  and  favour  were  not 
founded  upon  any  reasonable  title;  that  they 
had  never  consented  to  any  one  act  of  pacifi- 
cation, to  which  the  indemnity  had  been  as- 
nexed,  which  they  bad  not  violated  and  broken 
within  ten  days  after,  and  then  returned  to  sll 
their  acts  of  disloyalty  and  rebellion;  that  after  »hs 
first  act  of  pacification,  ratified  by  the  last  kins> 
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in  very  few  days  afterthey  treated  the  herald, 
his  majesty**  officer, '  who  came  to  proclaim 
that  peace,  with  all  manner  of  indignity,  tear- 
ing hit  coat  of  arms,  the  king's  aims,  from  off 
his  back,  and  beat  and  wounded  him  so,  that 
he  was  hardly  rescued  from  the  loss  of  his  life; 
that  about  the  same  time  they  endeavoured  to 
surprise  and  murder  tbe  lord  lieutenant,  and 
pursued  him  to  Dublin,  which  they  forthwith 
t>e*ieged  with  their  army,  under  the  command 
of  that  general  who  had  signed  the  peace; 
they  imprisoned  their  commissioners  who  were 
authorized  by  them,  for  consenting  to  those 
articles  which  themselves  bad  con  finned,  and 
so  prosecuted  the  war  with  as  much  asperity  as 
ever  ;  and  refused  to  give  that  aid  and  assist- 
ance they  were  obliged  to,  for  the  recovery  and 
restoration  of  his  late  majesty,  who  was  then 
in  prison  at  the'  Isle  of  Wight ;  the  promise 
and  expectation  of  which  supply  and  assistance 
was  tbe  sole  ground  and  consideration  of  that 
treaty,  and  of  the  concessions  therein  made  to 
them;  that  tbey  thereupon  renounced  their 
obedience  to  his  majesty,  and  put  themselves 
under  the  protection  and  disposal  of  Rinuc- 
ceni,  the  pope's  nuncio,  whom  they  made  their 
generalissimo  of  all  their  armies,  their  admiral 
at  sea,  and  to  preside  in  all  their  council*. 
After  their  divisions  amongst  themselves,  and 
tbe  burthen  of  the  tyranny  they  suffered  under 
had  disposed  them  to  petition  this  king,  who 
was  thf  n  in  France,  to  receive  them  into  his 
protection,  and  to  send  the  marquis  of  Ormond 
over  again  into  Ireland  to  command  them; 
and  his  majesty  was  so  far  prevailed  with,  as 
to  send  tbe  marquis  of  Ormond  into  Munster, 
with  such  a  supply  of  arms  and  ammunitions 
as  be  could  procure ;  where  the  lord  Iochi- 
quin,  lord  president  of  that  province,  with  the 
Protestant  army,  received  and  joined  with 
hrm ;  and  shortly  after,  tbe  confederate  Irish 
made  that  second  treaty  of  pacification,  of 
which  they  now  likewise  demanded  the  benefit: 
but  that  it  ia  notoriously  known,  that  they  no 
sooner  made  that  treaty  than  they  broke  it,  in 
not  bringing  in  those  supplies  of  men  and 
money  which  they  were  obliged  to  do,  and  the 
want  whereof  exposed  the  lord  lieutenant  to 
many  difficulties :  and  he  bad  no  sooner  under- 
gone the  first  misfortune  before  Dublin,  than 
they  withdrew  from  taking  any  further  care  of 
tbe  kingdom,  raised  scandals  upon,  and  jealou- 
sies of  the  whole  body  of  the  English  ;  who 
being  so  provoked,  would  no  longer  venture 
themselves  in  any  action  or  conjunction  with 
tbe  Irish.  Tbey  caused  an  assembly  or  con- 
vention of  the  clergy  to  meet  without  tbe  lord 
lieutenant's  authority,  and  put  the  government 
of  all  things  into  their  bamjs;  who,  in  a  short 
time,  improved  the  jealousy  in  the  minds  of 
the  people  towards  tbe  few  Protestants  who 
yet  remained  ioJfcftartny,  and  who  had  served 
the  king  with  aJ^Kginable  courage  and  fide- 
lity, from  the  v^jr  first  hour  of  the  rebellion  in 
the  three  kingdoms,  to.  that  degree,  that  the 
marquis  was  even  compelled  to  discharge  his 
own  troop  of  guards  of  horse>  consisting  of  such 


officers  and  gentlemen  as  are  mentioned  be- 
fore; and  to  trust  himself,  and  all  the  remain- 
ing towns  and  garrisons,  to  the  fidelity  of 
die  Irish ;  protesting,  that  upon  such  a  con- 
fidence the  whole  nation  would  be  united, 
as  one  man,  to  his  majesty's  service,  under  the 
command. of  the  said  marquis:  but  they  had 
no  sooner  received  satisfaction  in  that  parti- 
cular, (which  was  not  in  the  marquis's  power 
to  refuse  to  give  them)  but  that  they  raised 
several  calumnies  against  the  marquis  himself, 
and  declaimed  agaiust  his  religion,  and  inhi- 
bited the  people  upon  pain  of  excommuni- 
cation, not  to  submit  to  this  or  that  order  en- 
joined by  the  marquis;  and,  upon  the  matter, 
inhibited  any  obedience  they  paid  to  him :  in- 
stead of  raising  new  forces,  those  thnt  were 
raised  run  from  their  colours  and  dispersed 
themselves;  they  who  were  trusted  with  the 
keeping  of  tow  us  and  forts,  either  gave  them 
up  oy  treachery  to  Cromwell,  or  lost  them 
through  cowardice  to  him  upon  very  feeble 
attacks  :  their  great  general  Owen  ONeile  had 
made  a  formal  contract  and  stipulation  with 
the  parliament ;  and  in  the  end,  when  they  had 
divested  the  marquis  o£a)l  power  to  oppose 
the  enemy,  and  gave  him  great  cause  to  believe 
his  person  to  be  in  great  danger  to  be  betrayed, 
and  delivered  up  to  the  enemy,  they  vouch- 
safed to  petition  him  to  depart  out  of  the  king- 
dom, which  they  could  easily  compel  him  to 
do  ;  and  that  he  would  leave' bis  majesty's  au- 
thority in  the  hands  of  one  of  his  majesty's 
Roman  Catholic  subjects,  to  whom  they  pro- 
mised to  submit  with  the  most  punctual  obe- 
dience. Whereupon  the  marquis,  finding  that 
he  could  not  unite  them  in  any  one  actios 
worthy  of  the  duty  of  good  subjects,  or  of  pru- 
dent men  towards  their  own  preservation ;  and, 
so,  that  his  residence  amongst  them  longer 
could  in  no  degree  contribute  to  his  majesty's 
service  or  honour;  and  that  they  would  make 
it  be  believed  that  if  be  would  have  committed 
the.  command  into  the  hands  of  a  Roman  Ca- 
tholic, they  would  .have  been  able  to  have  pre- 
served those  towns  which  still  remained  in  their 
possession,  which  were  Limerick  and  Galloway, 
and  some  other  places  of  less  importance ;  and 
likewise  by  degrees  recover  from  the  enemy 
what  had  been  lost ;  which  was  very  possible 
for  them  to  have  done,  having  great  bodies  of 
men  to  perform  any  enterprize,  and  some  good 
officers  to  lead  them,  if  tbey  would  have  been 
obedient  to  any  command :  whereupon  tbe 
marquis  bad  resolved  to  gratify  them,  in 
placing  the  command  in  such  a  person's  hand, 
whose  zeal  for  the  Catholic  religion  was  un- 
questionable, and  whose  fidelity  to  the  king, 
and  entire  affection,  was  unblemished  ;  and  so 
made  choice  of  the  marquis  of  Clanrickard,  a 
name,  though  of  an  English  extraction,  had 
for  so  many  hundred  years  resided  in  that  king- 
dom,  and  had  the  greatest  fortune  amongst 
tbem,  that  he  had  the  reputation  of  being  of 
the  best  family  of  the  Irish,  and  whose  family 
had,  in  all  former  rebellions,  as  well  as  in  this, 
preserved  their  loyalty  unspotitd  to  the  crown* 
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The  lioi&an  Catholics  of  all  kinds  pretended  at 
least  a  wooderful  joy  at  this  election,  acknow- 
ledged it  a  great  obligation  to  the  lord  lieu- 
tenant for  making  it,  and  applied  themselves 
to  the  other  with  all  protestations  of  duty  and 
submission,  to  induce  him  to  accept  the  charge* 
who  indeed  knew  them  too  well  to  be  willing 
to  trust  them ;  jet  upon  the  marquis  of  Or- 
tnond's  earnest  and  solemn  iotreaty,  and  out  of 
his  great  zeal  for  his  majesty's  service,  and  to 
Support  bis  government  there,  until  hi*  majesty 
could  procure  other  supplies,  or  give  better 
orders  for  the  doing  it,  he  was  contented  to  re- 
ceive such  commissions  from'  the  lord  lieute- 
nant, aa.  were  necessary  for  the  execution  of 
that  command,  and  preservation  of  the  govern- 
ment. Upon  which  the  marquis  of  Ormond 
embarked  himself,  with  some  few  friends  and 
servants,  upon  a  little  pink  that  was  bound  for 
France,  where  he  arrived  safely  about  the  time 
that  l>ia  majesty  transported  himself  thither, 
after  his  miraculous  escape  from  Worcester. 

The  lord  lieutenant  was  no  sooner  gone,  hot 
that  the  marquis  of  Clanrickard,  the  irew  lord 
deputy,  found  himself  no  belter  treated  than 
the  lord  of  Ormond  !%l  been :  that  part  of  the 
clergy  which  had  continually  opposed  the  lord 
lieutenant  for  being  a  Protestant,  were  now  as 
little  satisfied  with  the  deputy's  religion,  and  as 
violently  opposed  all  his  desires,  and  violated 
their  own  promises,  and  quickly  made  it  evi- 
dent, that  bw  affection  and  loyalty  to  the  king 
was  that  which  they  dnhked,  and  a  crime  that 
could  not  he  weighed  down  by  the  undoubted 
sincerity  of  his  religion.  They  entered  into 
secret  correspondence  with  the  enemy,  and 
conspiracies  between  themselves ;  and  though 
there  were  some  persons  of  honour  and  quality* 
with  the  deputy,  who  were  very  faithful  to  him 
and  to  the  king,  vet  there  were  so  many  about 
hiia  of  another  allay,  that  all  his  councils,  reso- 
lutions, and  designs,  were  soon  enough  disco- 
vered to  the  enemy  to  be  prevented ;  and 
tliough  some  of  the  letters  were  intercepted, 
and  the  persons  discovered  who  gave  the  intel- 
ligence, he  had  not  power  enough  to  bring  them 
jto  jttttice ;  hot  being  commonly  friars  and  cler- 
gymen, the  privilege  of  the  church  was  pre- 
sently insisted  u^on,  and  so  they  were  rescued 
from  the  secular  prosecution  till  their  escape 
was  contrived.  ■  That  perfidious  and  treachc- 
IObs>  party  had  so  great  an  interest  in  all  the 
towns,  forts,  and  garrisons,  which  yet  pretended 
to  be  sabjeot  to  the  deputy,  that  all  his  orders 
were  stilt  contradicted  or  neglected ;  and  the 
•oemy  no  sooner  appeared  before  any  place, 
but  some  faction  in  the  tawii  caused  it  to  he 
delivered  up  and  rendered.  Nor  conld  this 
fetal  sottishness  be  reformed  even  by  the  seve- 
nty and  rigour  which  the  English  exercised 
•pen  them;  who,  by  the  wonderful  judgment 
m  God  Almighty,  always  executed  those  men 
who*  pot  themselves-  and  the  towns  into  their 
hands*  finding  them  to  have  had  some  barba- 
fonspartin  rtie  foul  murder*  which  had  been 
demmirted  in  the  beginning  of  the  rebellion, 
and  wh*>  had  been,  by  all  the  gets  of  grace 


granted  by  the  several  powers,  still  reserved 
for  justice:  and  of  this  kind  there  were  so 
many  instances  in  and  about  Limerick  and 
Calloway,  that  they  deserved  to  be  collected 
.and  mentioned  in  a  discourse  by  itself,  to  ob- 
serve and  magnify  the  wonderful  Providence  of 
God  Almighty,  in  bringing  heinous  crimes  to 
light  and  punishment  in  this  world,  by  means 
unapprehended  by  the  guilty;  insomuch,  as 
there  was  scarce  a  person  of  the  clergy  or  laity, 
who  had  had  a  single  band  in  the  contriving 
and  fomenting  the  first  rebellion,  and  in  the 
perpetration  of  those  horrible  murders,  who 
bad  obstructed  all  overtores  towards  peace, 
and  caused  peace  to  he  broken  as  soon  as 
made ;  who  had  adhered  to  the  Nuncio,  and 
endeavoured  most  maliciously  to  exclude  the 
king  and  his  royal  posterity . from  the  domi- 
nions of  Ireland  ;  I  bay,  there  v*as  Scarce  a 
man  very  notorious,  and  eminent  in  trans- 
gressions of  this  kind,  who  did  not  by  some  act 
of  treachery  first  endeavour  to  merit  from  the 
English,  and  by  that,  or  by  some  other  means, 
fell  into  their  hands,  und  were  by  them  pub- 
licly and  reproachfully  executed  and  put  to 
death. 

This  being  the  sad  condition  the  lord  Deputy 
was  in,  and  the  Irish  party  having,  without  Ins 
leave,  and  against  bis  express  command,  taken 
upon  them  to  send  messengers  into  Flanders 
to  desire  the  duke  of  Lorram  to  take  them 
into  Ins  protection,  offering  to  deliver  several 
important  places  and  sea-towns  into  his  pos- 
session, and  to  become  his  subjects;  upon 
which  invitation  the  doke  sent  over  an  ambassa- 
dor and  a  good  sum  of  money  for  their  present 
relief;  the  Deputy  was  in  a  short  time  re- 
duced to  those  straits,  that  he  durst  not  remain 
in  any  town,  nor  even  in  his  own  house  for 
three  days  together,  but  was  forced  for  his  se- 
curity to  shift  from  place  to'  place,  and  some- 
times to  lodge  in  the  woods  and  fields  in  cold 
and  wet  nights,  by  which  he  contracted  those 
infirmities  and  diseases  which  shortly  after 
brought  him  to  his  grave ;  and,  in  the  end,  he 
was  compelled  to  accept  a  pass  from  the  Eng- 
lish, who  had  a  reverence  to  his  person  and  un- 
spotted reputation,  to  transport  himself  into 
England,  where  his  wife  and  family  were,  and 
where  he  died  before  he  could  procure  means 
to  enrry  himself  to  the  king,  which  he  always 
intended  to  do. 

When  the  English  commissioners  had  en- 
larged themselves  with  some  commotion  in  this 
nar.«  rion  and  discourse,  they  again  provoked 
the  Irish  commissioners  to  nominate  one  person 
amongst  themselves,  or  those  for  whom  they 
appeared,  who  they  believed  could  in  justice 
demand  hi9  majesty's  favour ;  and  if  rhey  could 
not  make  it  evidently  appear,  that  he  had  for- 
feited all  his  title  to  "pardon  after  the  treaties, 
and  that  he  hud  again  beesurt  faulty  to  the 
king  as  before,  they  would  tHvery  willing  be 
should  be  made  the  object  ofthe  king's  grace 
and  bounty,  and  be  restored  to  his  estate. 
And  then  applying  themselves  to  his  majesty, 
with  great  auty  and  submission,  the/  ceo* 
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eluded,  that  if  any  persons  had,  by  their  subse- 
quent or  secret  services,  or  by  their  attendance 
upoo  has  majesty,  rendered  themselves  grate- 
ful to  him,  and  "worthy  of  his  royal  favour,  they 
were  very  willing  that  his  majesty  should  restore 
all,  or  any  of  theos  to  their  honours  and  estates, 
in  such  maimer  as  his'  majesty  in  his  wisdom 
should  thick  fit,  and  against  all  impediments 
whatsoever.  And  hereupon  several  acts  of 
parliament  were  passed,  for  the  indemnity  and 
the  restoring  several  persons  of  honour  and  in- 
terest to  their  estates ;  who  either  in  justice 
could  require  the  same,  as  having  been  always 
faithful  tojthe  crown,  and  suffered  with  it,  and 
for  it ;  or  who  bad  so  manifested  their  affection 
and  duty  for  bis  majesty,  that  he  thought  fit  in 
that  consideration  to  wipe  out  the  memory  of 
whatsoever  had  been  formerly  done  amiss : 
and  by  this  means  many  were  in  a  short  time 
put  into  a  full  possession  of  their  estates,  to 
which  they  could  make  a  good  pretence  at  the 
time  when  the  rebellion  begun. 

The  consideration  and  debate  about  the  set- 
tlement of  Ireland,  upon  the  bill  proposed,  took 
up  very  many  days,  nis  majesty  being  always 
present,  and  in  which  there  arose  every  day 
new  difficulties.  It  appeared  plainly  enough, 
that  the  guilt  v*as  so  general,  that  if  the  letter 
of  the  act  of  parliament  of  the  seventeenth 
year  of  the  lute  king  were  strictly  pursued, 
almost  an  extirpation  of  the  whole  nation 
would  follow,  and  which  at  best  would  be  very 
miserable.  Then  the  transplantation,  into 
Conaocjit,  had  been  acted,  and  finished  so  many 
Years  before  (which  was  very  prudently  done 
ui  point  of  government,  in  respect  of  the  un- 
steady humour  of  that  people,  and  their  natural 
inclination  to  rebel,  if  the  same  had  been  exe- 
cuted by  any  rules  of  justice),  and  the  soldiers 
and  adventurers  had  been  likewise  so  many 
years  in  the  possession  of  their  lots,  and  had 
laid  out  so  much  money  in  "building  and  plant- 
ing, that  if  his  majesty  had  reviewed  all  that 
bad  been  done,  and  taken  those  advantages 
upon  former  miscarriages  and  misapplications 
as  in  law  be  might  have  done,  the  whole  foun- 
dations upon  which  all  the  hopes  rested  of  pre- 
serving that  kingdom  witbin  their  obedience  to 
the  Crown  of  England  most  have  been  shaken, 
and  even  dissolved.  And  then  the  memory  of 
the  beginning  of  the  rebellion  in  Ireland  (how 
■any  other  retell  ions  soever  had  followed  it, 
M  bad  or  worse  in  respect  of  the  consequences 
that  attended  them)  was  as  fresh  and  as  odious 
to  the  whole  people  of  England,  as  it  had  been 
the  first  year ;  and  the  whole  nation  upon  the 
nutter  (though  there  were  many  persons*  of  it 
of  great  honour  and  virtue)  was  fallen  into  that 
contempt,  that  they  seemed  indeed  in  the  eves 
of  Christendom  worthy  of  the  miserable  fate 
tbey  were  reduced  to : .  aad  no  doubt  it'  was 
»  consideration  that  reasonably  made  them 
thought  less  worthy  of  extraordinary  favour 
aad  ctreoaassioift,  that  when  both  the  other  na- 
tions bad  made  many  noble  attempts  for  re- 
deessiag  their  liberty,  and  for  the  restoration  of 
ha  majesty  (for  Scotland  itself  had  done  much 
vol.  VI. 


towards  it),  and  bb  present  restoration  was, 
by  God's  blessing,  and  only  with  his  blessing, 
the  sole  effect  of  the  courage  and  affection  of 
his  own  subjects  ;  so  that  England  and  Scot- 
land had  in  a  great  degree  redeemed,  and  even 
undone  what  had  before  been  done  amiss  :  and 
bis  majesty  had  approved  and  secured  those 
affections  to  them,  by  those  promises -and  con- 
cessions which  he  was  in  justice  obliged  to  per-1 
form  :  but  the  miserable  Irish  alone  had  no 
part  in  the  benefit,  his  majesty  had  received, 
nor  bad  God  suffered  them  to  be  the  least  in- 
struments in  bringing  his  good  pleasure  to  pass,) 
or  to  give  any  testimony  of  their  repentance 
for  the  wickedness  they  had  wrought,  or  of 
their  resolutions  to  be  better  subjects  for  the 
future ;  so  that  they  seemed  as  a  people  left 
out  and  exempted  from  any  benefit  from  that 
blessed  conjuncture  in  bis  majesty's  restitution  i 
and  this  disadvantage  was  improved  towards 
them  by  their  frequent  manifestation  of  an  in-  . 
veterate  animosity  against  the  English  nation 
and  English  government ;  which  again  was  re* 
compenced  to  them  by  an  irreconctleable  jea- 
lousy of  all  the  English  towards  them ;  de- 
claring plainly,  that  they  could  be  no  longer' 
secure  of  any  thing  they  had,  or  should  have 
in  Ireland,  than  it  should  evidently  appear  thai 
it  was  not  in  the  power  of  the  Irish  to  take  it 
from  them ;  and  to  this  conclusion  their  pre* 
sent  confidence  and  impudence  contributed 
very  much  r  and  it  appeared  plainly  enough, 
that  they  expected  the  same  concessions  (which 
the  necessity  of  that  time  bad  made  fijt  to  be 
granted  to  them)  in  respect  of  their  religion* 
and  liberty  of  conscience,  as  they  called  i't, 
should  be  •  now  likewise  confirmed,  without 
which  all  other  graces  would  not  be  sufficient 
to  contain  them  witbin  the  limits  of  subjec- 
tion. This  state  and  condition  of  affairs,  and 
the  temper  of  the  people,  made  it  very  ne» 
cessary  to  the  king  to  be  very  wary  in  dispens- 
ing his  ordinary  favours  (which  bis  natural,  mer* 
ciful  inclination  prompted  him  to)  to  the  Irish, 
and  in  the  alterations  which  justice  obliged 
him  to  make  in  that  kingdom,  that  the  manner 
of  it  should  make  it  appear,  that  it  was  the  par- 
ticular justice  in  a  particular  case,  which  could 
not  be  attended  with  a  consequence  prejudicial 
to  any  general  interest. 

There  appeared  in  this  debate  an  intention 
in  the  soldiers  and  adventurers,  which  was  to 
bare  great  countenance  and  approbation  in  the 
bill  now  under  examination,  to  destroy  all  in- 
tails  and  settlements  at  law  upon  consideration 
of  marriage,  or  any  other  contracts  which  had 
been  made  before  the  rebellion ;  nor  had  there 
been  in  the  whole  former  proceedings,  in  the 
time  of  the  usurpation,  any  consideration  taken 
of  mortgages  or  debts  due  by  statute  or  ^cog- 
nisance, or  upon  any  other  security;  so  that 
all  such  debts  must  be  either  lost  to  the  pro- 
prietors, or  remain  still  with  the  interest  upon 
the  land,  whosoever  had  enjoyed  the  benefit  or 
the  profit  thereof:  All  which  seemed  very  un- 
reasonable and  unjust ;  and  that  such  estates 
should  remain  forfeited  by  thi  treason  of  the 
2H 
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father,  who  bad  been  only  tenant  for  life, 
against  ail  descents  and  legal  titles  of  innocent 
children,  and  of  which  in  all  legal  attainders 
the  crown  never  had  or  could  receive -any  bene- 
fit. Yet,  how  unreasonable  soever  these  pre- 
tences appeared  to  be,  the  rules  and  directions 
for  the  remedy  thereof  were  not  very  easy ; 
the  English  declaring,  that  if  such  titles  were 

-  preserved  and  allowed  to  be  good,  there  would 
not  in  thut  universal  guilt  which  upon  the  mat- 
ter comprehended  and  covered  the  whole  Irish 
nation,  there  would  not  be  one  'estate  forfeited 
for  Treason,  but  intails  and  other  useful  con- 
veyances would  be  forged  to  defend  and  secure 
the  same;  nor  would  there  be  witnesses  want- 
ing to  justify  and  prove  whatsoever  their  evi- 
dence could  be  applied  to  :  And  if-  those  trials 
were  to  be  by  the  known  rules  and  customs  of 
the  law  in  cases  of  the  like  nature*  there  was 
too  much  reason  to  suspect  and  fear  that  there 
would  be  little  justice  done,  since  a  jury  of 
Irish  would  be  sure  to  find  against  the  English  ; 
and  there  was  as  much  reason  to  apprehend 
that  the  English  would  bring  in  their  verdict 
against  the  Irish,  let  the  evidence  on  either  side 
be  what  it  would.  However,  the  king  was  in 
no  degree  inclined,  upon  any  suggestions,  to 
countenance  such  a  barefaced  violation  of  the 
law  by  any  declaration  in  the  act ;  and  after 
many  alterations  and  amendments,  and  there 
remaining  still  so  many  difficulties  and  intrica- 
cies, he  foresaw  that  all  matters  were  not  yet 
to  clearly  stated,  that  the  settlement  could  he 
made  by  this  bill;  but  that  such  preparations 
might  be  made  towards  it,  and  such  exnmina* 
tions  taken,  and  some  particulars  settled  and 
adjusted,  and  what  remained  stated  with  more 
clearness  for  his  majesty's  determination,  he 
passed  the  first  act  of  parliament,  and  com* 
mitted  the  execution  thereof  to  too  many  com- 
missioners, nominated  to  his  majesty  by  those 
who  were  most  conversant  in  the  affairs  of  Ire- 
land ;  none,  or  very  few  of  which  were  known 
4o  his  majesty,  or  to  any  of  those  who  had  been 
•o  many  years  from  their  country,  in  their  con- 
stant attendance  upon  his  majesty's  person-  be- 
yond the  seas.     And  upon  this  conclusion,  and 

.  this  dispatch,  the  commissioners  from  Ireland 
of  all  kinds  returned  thither,  the  earl  of  Orrery 
being  one  of  the  three  justices  who  were  en- 
trusted with  the  government 

After  a  year  spent  in  the  execution  of  this 
commission,  there  was  very  little  done  towards 
the  settling  the  kingdom ;  but,  on  the  contrary, 
the  breaches  were  made  wider,  and  so  much 

.  passion  and  injustice  shewed,  that  complaints 
were  brought  .to  bis  majesty  from  all  parts  of 
the- kingdom,  and  from  all  persons  in  authority. 
The  number  of  the  commissioners  were  so 
great,  and  their  interest  so  different,  that  they 
made  no  dispatch;  very  many  of  them  were  in 
possession  of  those  lands  which  others  sued  for, 
and  bought  the  broken  titles  and  pretences  of 
others  for  inconsiderable  sums  of  money,  which 
-  tber  supported  and  made  good  by  their  own 
authority ;  and  those  men,  who  bad  their  own 
particular  concernment  chiefly  to  maintain,  at- 


tended the  service  very  diligently:  The  few 
who  were  more  indifferent,  by  jiaviug  no  inte- 
rest of  their  own  at  stake,  were  weary  of  their 
attendance  and  ex  pence  (tbere  being  no  allow- 
ance for  their  pain*,)  and  offended  at  the  par- 
tiality and  injustice  ihey  saw  practised,  with* 
drew  themselves,  and  would  be  no  longer  pre- 
sent at  those  transactions,  which  they  could  not 
regulate  or  reform :  All  interests  were  equally 
offended  and  incensed;  and  the  soldiers  and 
adventurers  complained  noiess  of  the  corrop- 
ti—asid  injustice  than  the  Irish  did;  so  that 
the  loeds  jeetices  and  council  found  it  necessary 
to  transmit  another  bill  to  his  majesty,  which, 
as  I  remember,  they  called  an  explanatory  bill 
of  the  former;  by  which  they  had  provided, 
That  no  person  who  lived  in  Ireland,  or  had 
any  pretence  to  an*  estate  there,  should  be  em- 
ployed as  a  commissioner :  but  that  his  majesty 
should  be  desired  to  send  over  a  competent 
number  of  well-qualified  persons  out  of  England 
to  attend  that  service ;  upon  whom  a  fit  salary 
should  be.  settled  by  the  bill,  and  such  rules 
set  down  as  might  direct  and  govern  the  man- 
ner of  their  proceedings;  an  oath  being  likewise 
included  in  the  bill  which  the  commissioners 
were  to  take  for  the  impartial  administration  of 
justice.  And  for  the  prosecution  of  this  new 
transmitted  act,  several  persons  were  sent  over 
to  attend,  and  inform  his  majesty  and  (he coun- 
cil upon  any  difficulties  or  scruples  that  might 
arise  upon  the  several  claims  and  pretences 
which  were  made. 

The  second  act  took  as  much  time  as  the 
fonner ;  all  that  had  been  said  in*  the  former 
debates  being  tigain  repeated,  and  almost  with 
the  same  passion  and  impertinence  ;  the  Irish 
making  large  observations  upon  the  proceedings 
of  the  late  commissioners,  to  justify  those  rears 
and  apprehensions  they  had  formerly  urged. 
And  there  it  too  much  reason  to  believe,  that 
their  greatest  design  now  wns  rather  to  keep 
off  any  settlement,  than  that  they  hoped  to  pro- 
cure such  a  one  as  they  desired  ;  relying  mora 
to  find  their  account  from  a  general  dissatisfac- 
tion, and  the  distraction  and  confusion  which 
was  like  to  attend  it,  than  frpm  any  determina- 
tion that  was  like  to  be  given  in  their  favour: 
Which  yet  they  did  not  despair  of,  as  well  by 
some  promises  their  friends  at  court  had  made 
to  them,  upon  great  promts  made  first  by 
them,  as  well  as  for  the  prejudice  they  found 
was  generally  conceived  against  some  of  the 
soldiers,  and  many  of  the  adventurers,  who 
were  like  to  gain  most  upon  the  division.  And 
though  the  Irish  were  in -general  dread  and  de- 
testation for  the  reasons  aforesaid ;  yet  there 
were  many  particular  men,  both  of  the  soldiers 
and  adventurers,  who,  in  respect  of  many  noto- 
rious and  opprobious  actions  against  the  crown 
throughout  their  whole  employment,  were  as 
little  satisfied  with  this  revolution  as  any  men 
could  be,  and  were  so  universally  odious  both 
in  England  and  Ireland,  that  if  the  king's  jus- 
tice could  hare  been  observed,  end  their  par- 
ticular cases  severed  from  the  rest,  without  vio- 
lation of  thfe  rale  which  secured  the  rest,  any 
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thing  that  could  have  been  done  to  their  detri- 
ment would  have  been  grateful  enough.  How- 
ever, after  a  very  tedious  debate  his  majesty 
being  assured  by  those  who  were  thought  to 
understand  Ireland  very  exactly,  and,  upon  the 
surveys  which  had  been,  taken  of  Ireland  with 
treat  punctuality,  undertook  thai  there  was 
had  enough  to  satisfy  ail  the  soldiers  and  ad* 
venturers,  and  that  there  would  be  enough  left 
for  the  accommodation  of  the  Irish  in  a  liberal 
proportion  ;  and  having  given  some  rules  like- 
wise and  limitations  to  the  immoderate  pre- 
tences acd  demands  of  the  soldiers  and  adven- 
turers upon  the  Dublin  ordinance,  and  imper- 
fect admeasurements  and  some  other  irregu- 
larities which  in  the  execution  of  the  former 
commission  they  had  indulged  to  themselves, 
his  majesty  likewise  dispatched  the  second 
bill. 

Whilst  this  second  bill  was  under  delibera- 
tion, there  fell  out  some  accidents  which  pro- 
duced great  altercations  with  reference  to  the 
affairs  of  that  kingdom  :  the  earl  of  M  on  troth 
who  was  one  of  the  justices,  was  lately  dead ; 
and  it  bad  been  very  apparent  that  whilst  he 
was  alive,  the  difference  between  the  three 
justices,  and  their  different  humours  and  affec- 
tions, bad  little  advanced  the  settling  the  go- 
vernment; so  that  they  who  took  the  most 
impartial  survey  of  all  that  was  done,  did  con- 
clude tliat  nothing  could  be  so  reasonably  done 
towards  a  settlement,  as  the  deputing  one  single 
person  to  exercise  that  government ;  and  the 
duke  of  Albemarle  himself,  who  had  a  very 
considerable  estate  in  that  kingdom,  which 
made  him  long  for  a  settlement,  and  who  bad 
both  before  the  king's  return,  and  ever  since 
passionately  insisted  that  the  duke  of  Ormond 
should  not  be  employed  there  ;  who  -likewise 
had  as  great  an  aversion  from  the  thought  of 
it ;  I  say,  the  ■  general  now  had  so  totally 
changed  his  mind,  that  he  told  the  king,  that 
there  was  no  way  to  explicate  the  kingdom  out 
of  those  intricacies  in  which  it  was  involved 
bat  by  sending  over  a  lord  lieutenant  thither, 
that  he  thought  it  pot  fit  f«»r  his  majesty's  ser- 
vice that  himself,  who  had  the  commission  of 
lord  Lieutenant,  should  be  absent  from  his 
majesty's  person  ;  and  therefore  that  he  was 
very  ready  and  desirous  to  give  up  his  com- 
mission; and  that  in  his  judgment  nobody 
would  be  able  to  settle  and  corapose-ihe  se- 
veral factions  in  that  kingdom  hut  the  duke  of 
Ormond,  which  he  thought  would  be  very 
grateful  to  ail  sorts  of  people  ;  and  therefore 
his  possitive  advice  was,  that  his  majesty 
would  as  soon  as  was  possible  grant  bis  com- 
mission of  lieutenancy  to  him,  and  send  him 
over  into  Ireland;  and  both  the  king  and  the 
general  had  suokeo  with  the  duke  of  Ormond, 
and  prevailed  with  him  to  accept  the  charge, 
before  ever  I  heard  of  it-;  all  of  them  believing 
that  the  uncertainty  of  his  being  able  to  do 
the  king  service,  in  so  general  a  disunion  aod 
jealousy  of  persons,  aod  contradiction  of  in- 
terests, and  the  great  affection  and  friendship  I 
bad  for  the  duke  of  Ormond,  would. make  me 


dissuade  him  from  exposing  himself  to  so  ha- 
zardous an  undertaking;  which  was  very 
true  :  but  his  majesty  believing  that  it  was  very 
necessary  for  his  service,  and  the  duke  having 
always  resigned  himself  to  his  majesty's  dispo- 
'  sal,  he  chearfully  undertook  the  employment ;  - 
aud  his  majesty  named  and  appointed  sir 
Richard  Rainsford,  Serjeant  at  law,  (since  made 
one  of  the  barons  of  his  majesty's  exchequer  at 
Westminster)  sir  Edward  Smith,  one  of  the 
benchers  of  the  Middle-Temple,  (afterwards 
made  Chief  Justice  of  his  majesty's  court  of 
Common  Pleas  in  Ireland)  Henry  Coventry, 
one  of  his  majesty's  bed-chamber,  sir  VVinstan 
Churchill,  colonel  Edward  Cooke,  sir  Edward 
'  Deering,  and  sir  Tbo.  Beverly,  all  persons  of 
very  good  parts  and  very  clear  reputations,  to 
be  his  commissioners  for  the  execution  of  the 
bHI  of  settlement  of  Ireland :  and  with  these, 
and  all  other  persons  who  attended  that  inter* 
est,  the  dgke  of  Ormond  entered  upon  his 
journey  for  that  kingdom  about  July  or  August 
in  the  year  1664,  full  four  years.afterthe.king'* 
happy  return  into  England.  And  when  Mr. 
Coveotry  shortly  after  procured  his'  majesty's 
leave  to  return  to  his  attendance  upon  his 
person,  sir  Allen  Broderic  was  appointed  to 
serve  in  his  place  as  a  commissioner. 

It  was  some  months  before  the  commis- 
sioners, after  their  arrival  in  Ireland,  could 
settle  those  orders  and  roles  for  their  proceeding 
which  were  necessary  before  they  appointed 
the  people  to  attend :  and  it  was  as  necessary 
that  they  should,  in  the  order  of  their  pro- 
ceedings, first  proceed  upon  the  Irish ;  *  both 
because  there  should  be  no  settlement  of 
soldiers  or  adventurers  in  possession  of  any 
lands,  before  the  title  of  the  Irish  was  deter* 
mined;  and  because  there  was  a  clause  in  the 
last  act  of  parliament,  that  all  the  Irish  should 
put  in  their  claims  by  such  a  day,  and  be  deter- 
mined before  such  a  time,  which  time  might  be 
prolonged  for  once  by  the  lord  Lieutenant  and 
council.  So  that  the  delay  for  so  many  months 
before  the  commissioners  sat,  gave  great  argu- 
ment of  complaint  to  the  Irish,  though  it  could 
not  possibly  be  avoided,  in  regard  that  the  com- 
missioners themselves  had  not  been  nominated 
by  the  king  above  tweuty  days  before  they 
began  their  journey  for  Ireland  :  so  that  they 
could  never  so  much  as  read  over%  the  acts  of 
parliament  together  before  they  came  to  Dublin, 
and  then  they  found  so  many  difficult  classes 
in  both  acts  of  parliament  and  so  contrary  to 
each  other,  that  it  was  no  easy  matter  to  deter- 
mine bow  to  govern  themselves  in  point  of 
right,  and  to  reduce  themselves  to  any  method 
in  their  proceedings;  but  after  they  had  ad- 
justed all  things  as  well  as  they  could,  their 
published  their  orders  in  what  method  they 
meant  to  proceed,  and  appointed  the  Irish  to 
put  in  their  claims  by  such  a  time  and  to  attend 
the  prosecution  of  them  accordingly.  And 
they  bad  no  sooner  entered  upon  their  work 
but  the  English  thought  they  had  begun  it  soon 
enough ;  for  they  heard  every  day  many  of  the 
Irish,  who  had  been  known  to  be  the  most 
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dissatisfied  with  those  proceedings,  tad  with 
some  intricate  clauses  in  the  act  of  parliament 
concerning  the  future  prosecution  of  that  affair, 
that  though  they  had  not  yet  made  any  en- 
trance upon  the  decision  of  the  claims  of  the  Eng- 
lish, or  of  the  Irish  Protestants,  they  declared 
that  they  would  proceed  no  farther  upon  the 
execution  of  their  commission,  until  the?  could 
receive  his  majesty's  pleasure ;  and  for  the  bet- 
ter doing  thereof,  t|»ey  desired  liis  majesty's 
leave  that  they  might  atteud^bis  royal  person  ; 
and  there  being  at  the  same  time  several  com- 
plaints made  against  tbeai  to  his  majesty,  and 
appeals  made  to  him  from  their  decree*,  bis 
majesty  gave  the  commissioners  leave  to  return ; 
and  at  the  same  time  all  the  other  interests  sent 
their  deputies  to  solicit  their  right :  in  the  pro* 
secution  whereof,  after  much  time  spent,  the 
king  likewise  thought  fit  to  receive  the  advice 
and  assistance  of  his  lieutenant;  and  so  the 
Duke  of  Ormond  likewise  attended  his  majesty, 
and  the  settlement  of  Ireland  was  the  third  rime 
brought  before  bis  majesty  and  his  council ; 
there  being  then  likewise  transmitted  a  third 
bill,  as  additional  and  supplemental  to  the  other 
two,  and  to  reverse  many  of  the  decrees  made 
by  the  commissioners,  they  bearing  the  reproach 
of  all  that  had  been  done,  or  had  succeeded 
amiss,  and  of  all  persons  who  were  grieved  of 
any  kind  soever. 

The  king  was  very  tender  of  the  reputation 
of  his  commissioners,  who  had  been  always  es- 
teemed men  of  great  probity,  and  unquestiona- 
ble reputation ;  and  though  he  could  not  re- 
fuse to  receive  complaints,  yet  he  gave  those 
who  complained  no  farther  countenance,  than 
to  give  the  others  opportunity  to  vindicate  them- 
selves ;  nor  did  there  appear  the  least  evidence) 
to  question  the  sincerity  of  their  proceedings, 
or  to  make  them  liable  to  any  reasonable  suspi- 
cion of  corruption ;  and  the  complaints  were 
still  prosecuted  by  those  who  had  that  taken 
from  them  which  they  desired  to  have  kept  for 
themselves.  The  truth  is,  there  is  reason  enough 
to  believe,  that  upon  the  first  arrival  of  the  com- 
missi oners  in  Ireland,  and  some  conversation 
they  had,  and  the  observation  they  made  of  the 
great  bitterness  and  animosity  from  the  English, 
both  soldiers  and  adventurers,  towards  the 
whole  Irish  nation,  of  what  kind  soever;  the 
scandalous  proceeding  of  the  late  commission- 
ers upon  the  first  act,  where  they  had  not  been 
guided  by  any  rules  of  justice,  but  rejecting 
alll  evidence  which  might  operate  to  the  taking 
any  thing  from  them  which  they  resohed  to 
keep,  the  judges  themselves  being  both  parties 
and  witnesses  in  all  the  causes  brought  before 
them;  together  with  the  very  iH  reputation 
very  many  of  the  soldiers  and  adventurer*  had 
for  extraordinary  malice  to  the  crown,  and  to 
the  royal  family ;  and  the  notable  barbarity 
they  had  exercised  towards  the  Irish,  wbo, 
without  doubt,  for  many  years  had  undergone 
the  most  cruel  oppressions  of  all  kinds  that  can 
be  imagined,  many  thousands  of  them  having 
been  forced,  without  being  covered  under  any 
house  to  perish  in  the  open  fields  for  hunger ; 


forward  in  the^first  beginning  of  the  rebellion, 
and  the  most  malicious  in  carrying  it  on,  de- 
clared innocent ;  and  tfeeds  of  settlement  and 
entails,  which  had  been  never  beard  of  before 
and  which  would  havo  been  produced  (as  they 
reasonably  believed)  before,  the  former  com- 
missioners, if  they  had  had  them  to  produce, 
now  declared  good  and  valid ;  by  which  the 
Irish  were  immediately  put  into  possession  of  a 
very  great  quantity  of  land  taken  from  the 
English :  So  that  in  a  short  time  the  commissi- 
oners had  rendered  themselves  as  generally 
odious  as  the  Irish,  and  were  looked  upon 
as  persons  corrupted  for  that  interest,  which 
had  every  day  success  almost  in  whatsoever 
they  pretended ;  and  their  determinations 
.happened  to  have  the  more  of  prejudice  upon 
them,  because  the  commissioners  were  always 

■  divided  in  their  judgments;  and  it  is  no  wonder 
that  they  who  seemed  most  to  adhere  to  the 
English  interest  were  most  esteemed  by  them. 
The  parliament  in  Ireland  was  then  sitting, 
and  the  House  of  Commons  (consisting  of  very 
many  members  who  were  either  soldiers  or  ad- 
venturers, or  had  the  like  interest)  was  very 
much  offended  at  the  proceedings  of  the  com- 
missioners, made  many  votes  against  them,  and 
tbreatned  them  with  their  authority  and  juris- 
diction :  but  the  commissioners,  who  well  knew 
their  own  power*,  and  that  there  was  no  appeal 
against  their  judgments,  proceeded  still  in  their 
own  method,  and  continued  to  receive  the 
claims  of  the  Irish  beyond  the  time  that  the  act 
of  parliament  or  the  act  of  state  limited  to  them 
as  was  generally  understood ;  and  during  their 
last  eight  or  ten -days  sittings  upon  those  claims, 
they  passed  more  judgments  and  determinations 
than  in  near  a  year  before,  indeed  with   won- 

"  derfulAgpedition ;  when  the  English,  who  were 
dispossessed  by  those  judgments,  had  not  their 
witnesses  ready,  presuming  that  in  point  of 
time  those  causes  could  not  have  been  heard. 
By  these  sentences  and  decrees,  many  hundred 
thousand  of  acres  were  adjudged  to  the  Irish, 
which  had  been  looked  upon  as  unquestionably 
forfeited.  This  raised  so  great  a  clamour*  that 
the  English  refused  to  yield  possession  upon  the 
decrees  of  the  commissioners,  who,  by  an  omis- 
sion in  tlie  act  of  parliament,  were  not  qua- 
lified with  power  enough  to  provide  for  the  exe- 
cution of  i heir  own  sentences :  The  courts  of 
law  established  iu  that  kingdom  would  not,  nor 
indeed  could,  give  any  assistance  to  the  com- 
missioners ;  and  the  lord-lieutenant  and  coun- 
cil, who  had,  in  the  beginning,  by  their  autho- 
rity, put  many  of  those  into  possession  of  those 
lands  which  the  commissioners  had  decreed  to 
$hem,  were  now  more  tender  and  reserved  in 
that  multitude  of  decrees  which  had  lately  pass- 
ed :  so  that  the  Irish  were  using  their  utmost 
endeavours  by  force  to  recover  the  possession  of 
those  lands  which  the  commissioners  had  de- 
cred  to  thero>,  whilst  the  English  were  likewise 
resolved  by  force  to  defend  what  they  had 
been  so  long  possessed  of,  notwithstanding  the 
commissioners  determination ;  and  the  com- 
missioners themselves  were  so  far  troubled  and 
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the  infamous  purchases  which  had  been  made 
by  many  persons,  who  bad  compelled  the  Irish 
to  sell  their  remainders  and  lawful  pretences, 
for  very  inconsiderable  sums  of  mouey :  I  say 
these,  and  many  other  particulars  of  this  kind, 
together  with  some  attempts  that  had  been 
made  upon  their  first  arrival,  to  corrupt  them, 
tgainst  all  pretences  which  should  be  made 
is  the  Irish,  might  probably  dispose  the  com- 
missioners themselves  to  such  a  prejudice 
again*  many  of  the  English,  and  to  such  a 
compassion  towards  the  Irish,  that  they  might 
be  too  much  inclined  to  favour  their  pretences 
aod  claims;  and  to  believe  that  the  peace  of 
the  kingdom  and  his  majesty's  government 
might  be  better  provided  for,  by  their  being 
settled  m  the  lands  of  which  they  had  been 
formerly  possessed,  tjian  by  supporting  the  ill 
gotten  titles  of  those  who  had  manifested  all 
imaginable  infidelity  and  malice  against  his 
majesty,  whilst  they  had  any  power  to  oppose 
him;  and  had  not  given  any  testimony  of  their 
conversion,  or  of  their  resolution  to  yield  him 
for  the  future  a  perfect  and  entire  obedience 
wLen  they  could  oppose  him  fto  longer ;  as  if 
they  desired  pnly  to  retain  those  lands  they 
had  gotten  by  rebellion,  together  with  the 
principles  upon  which  they  had  received 
theoi,  until  they  should  have  an  opportu- 
nity to  justify  both  by  some  new  power  or 
concurrence  amongst  themselves.  Whence- 
soever  it  proceeded,  it  was  plain  enough  the 
Irish  had  received  more  favour  than  was  ex- 
pected or  imagined;  and  in  the  very  entrance 
into  the  work,  to  avoid  the  partiality  which 
was  too  apparent  in  the  English  towards  each 
other,  and  their  animosity  against  the"lrish,  as 
evident,  very  strict  rules  had  been  set  down  by 
the  Commissioners,  what  kind  of  evidence  they 
would  admit  to  be  good,  and  receive  accord- 
ingly ;  and  it  was  provided,  that  the  evidence 
of  no  soldier  or  adventurer  should  be  received 
in  aoy  case,  to  which  himself  was  never  so 
much  a  stranger ;  as,  if  his  own  lot  had  fallen 
in  Mooster,  and  that  he  had  no  pretence  to 
any  thing  out  of  that  province,  his  evidence 
should  not  he  received  as  to  any  thing  that  he 
had  seen  dona  in  Lempster,  or  Connaoght,  or 
Ulster,  wherein  he  was  not  at  all  concerned  ; 
which  was  thought  to  be  a  very  unjust  rule, 
afar  so  mauy  years  expired,  and  so  many  per- 
son) dead,  who*  had  likewise  been  present  at 
those  actions :  and  by  this  means  many  per- 
sons were  declared  not  to  have  been  in  rebel- 
lion, when  there  was  full  evidence  that  they  had 
keen  present  in  such  and  such  a  battle,  and  in 
such  and  such  a  siege,  if  the  witnesses  might 
have  been  received,  who  were  then  present  at 
those  actions,  and  ready  to  give  testimony  of  it, 
and  of  such  circumstances  as  could  not  be 
feigned,  if  their  evidence  might  have  been  re_ 
ceived.  That  which  raised  the  greatest  um" 
Wage*  against  the  Commissioners  was,  that  a 
great  number  of  the  most  infamous  persons  of 
the  Irish  nation,  who  were  looked  upon  by 
those  of  their  own  country  with  the  greatest  de- 
testation, as  men  who  had  been  the  most  vio- 


lent fomenters  and  prosecutors  of  the  rebeUiee), 
and  the  greatest  opposersof  all  moderate  coun- 
sels, and  of  all  expedients  which  might  have 
contributed  towards  a  peace  in  the  late  king/a 
time,  whereby  the  nation  might  have  been  re-   * 
deemed,  and  who  had  not  bad  the  confidence 
so  much  as  to  oner  any  claim  before  the  late 
Commissioners,  were  now  adjudged  and  declared 
innocent*,  and  so  restored  to  their  estates;  and 
that  many  others,  who  had  in  truth  never  been 
in  rebellion, *  but  notoriously  served  the  king 
against  the  rebels,  both  iu  England  and  in  Ire- 
land, and  had  never  been  put  out  of  the  pos- 
session of  their  estates,  were  now  upon  some 
shght  evidence,  by  the  interception  of  letters, 
or  confession  of  messengers  that  they  had  some 
correspondence  with  the  rebels,  though  tt  wee 
evident,,  that  even    that  correspondence  wae 
perfunctory,    and  only  to  secure  them  that 
tbey  might  pursue  his  majesty's  service,  were 
condemned-  and  bad  their  estates  taken  away 
from  .them.     Many   who  had  formerly  made 
their  claims,  without  insisting  upon  any  deeds 
of  settlements  or  other  conveyances  in  law, 
now  produced  formal  settlement!,  in  considera- 
tion of  marriage,  or  other  like  good  considera- 
tions   in  law,  made  Wore  the  beginning  of 
the  Rebellion  ;  which   being  now  proved  by 
witnesses  enough,   decrees    were   every   day 
obtained    for   the  restitution  of  great  quan- 
tities of  land  upon  those  deeds  and  convey- 
ances :  though  the  forgeries  of  those  deeds,  and 
perjuries  of  the   witnesses,    were    very  noto- 
rious, and  some  instances  were  given  of  the 
manifestation  and  direct  proof  made  of  the* for- 
gery of  deeds,  upon  which  decrees  bad  been 
made,  to  the  satisfaction  of  the  commissioners 
themselves,  within  a  very  short  time  after  the 
pronouncing  such  decrees,  and  yet  no  repara- 
tion was  given,  but  the  said  decrees  proceeded 
and    were  executed,  with    all  rigour.     The 
Commissioners  answered,  That  they  had  made 
no  decrees  but  according  to  their  consciences, 
and  such  as  they  were  obliged  to  make  by  the 
course  and  rules  of  justice ;  that  they  did  not 
doubt,  but  in  truth  did  believe,  that  there  had 
been  evil  practices  used,  both  In  forging  of 
deeds  and  corrupting  of  witnesses,  and  that 
the  same  was  equally  practised  by  the  English 
as  well  as  the  Irish  ;  and  therefore  that  they 
had  been  obliged  to  make  that  order  which  bad 
been  so  much  excepted  against,  not  to  admit 
the  testimony  of  any  English  adventurer  or 
soldier  in  the  case  of  another  adventurer  or  sol- 
dier :  for  that  it  was  very  notorious  they  looked 
upon  the  whole  as  one  joint  interest,  and  so  gra- 
tified  each  other  in  their  testimonies  :  ana  of 
this  they  gave  many  sad  instances,  by  which  it 
was  too  evident,  that  the  penuries  were  mutual, 
and  too  much  entertained  by  the  one  and  the 
other  side :  that  tbey  had  used  the  best  provi- 
dence and  vigilance  they  could,  by  the  careful 
examination  of  the  witnesses,  which  were  pro- 
duced apart,  and  never   in  the  presence-  of 
each  other,  and  by  asking  them  all  such  nja-» 
terial  questions  as  occurred  to  their  understand- 
ings, and  which  the?  could  not  expect  to  be 
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asked,  to  discover  the  troth,  and  to  prevent 
and  manifest  all  perjury  :  That  they  had  like- 
wise used  their  utmost  diligence  and  care  to 
prevent  their  being  imposed  upon  with  false 
and  forged  deeds  and  conveyances  by  taking 
a  precise  and  strict  view  themselves  of  all  deeds 
produced ;   and  interrogated  the  witnesses  with 
all  the  cunning  they  could,  upon  the  matter  and 
consideration  upon  which  such  deeds  had  been 
entered  into,  aud  upon  the  manner  and  cir- 
cumstances in  the  execution  thereof;  which 
was  all  the  providence  they  could  use ;   and 
though  tbey  met  with  many  reasons  oftentimes 
to  doubt  the  integrity  of  the  proceedings,  and 
in  their  own  private  consciences  to  apprehend 
there  might  be  great  corruption,  yet  that  they 
were  obliged  judicially  to  determine  according 
to  the  testimony  of  those  witnesses,  and  the 
evidence  of  those  deeds'  in  low,  against  which 
no  proofs  were  made :  That  tbey  had  constantly 
beard  all  that  the  adverse  party  thought  fit  to 
object,  both  against  the  credit  of  any  wit- 
nesses, and  the  truth  of  any  conveyances  which 
were  produced  :   upon  which    they   had    re- 
jected many  witnesses,  and  disallowed  some 
conveyances:  but  when  the  objections  were 
only  founded  upon  presumptions  and  proba- 
bilities, as  most,  usually  they  were,  they  could 
not  weigh  down   the  full  and  categorical  evi- 
dence that  was  given  :  That  if  they  had  yieided 
to  the  importunities  of  the  persons  concerned, 
who  oftentimes  pressed  to  have   further  time 
given  them  to  prove  such  a  perjury,  or  to  dis- 
prove such  a  conveyance,  it  must  have  made 
their  work  endless,  and  stopped  all  manner  of 
proceedings,  for  which  it  appeared  that  they 
were  streightened  too  much  in  time,  and  that 
in  truth   would  have    but  '  opened  the  doors 
wider  for  perjury  and  other  corruptions  ;  since 
it  was  very  plain  to  them,    that    either   side 
could  bring  as  many  witnesses  as  they  pleased, 
to  prove  what  they  pleased,    and   that  they 
would  bring  as  many  as  they  believed  neces- 
sary for  the  work  in  hand  :  And  therefore  that 
the  commissioners  having  before  prescribed  a 
method  and  rules  to  themselves  for  their  proceed- 
ing, and  that  no  man  could  have  a  cause  in  which 
be  was  concerned  brought  to  hearing  without  his 
knowing  when  it  was  to  be  so  heard,  and  so  it  was 
to  be  presumed  that  he  was  well  provided  to 
support  his  own  title  ;  and  therefore  that  they 
bad    thought    fit,    upon    mature    deliberation 
amongst  themselves,    to   adhere  to  the  order 
thev  had  prescribed  to  themselves  and  others, 
and  to  conclude  that  they  could  not  be  able  to 
prove  that  at  another  day,  which  they  were  not 
to  prove  then  ;  For  the  discovery  of  any  for- 
gery after  the  decrees    had   been   passed,  and 
upon  which  they  had  giren  no  reparation,  tbey 
confessed  some  few  such  discoveries  had  been 
made  to  them,  by  wliiclv  the  forgery  appeared 
very  clearly ;  hot  as  they  had  not  power  by  the 
act  of  parliament  to  punish  either  forgery  or 
perjury,  but  must  leave  the  examination  and 
punishment  thereof  to    the  law,  and  to  the 
judges  of  the  law  ;  so  that  they  had  only  au- 
thority to  moke  decrees /upon  such  grounds  as 


satisfied  them  in  their  consciences,  but  hsd  oot 
any  authority  to  reverse  those  decreet  after 
tbey  were  once  made  and  published,  upon  anj 
evidence  whatsoever.  They  concluded  wiih 
their  humble  desire  to  tlie  king,  that  the  strict- 
est examination  might  be  made  of  their  cor- 
ruptions, in  which  they  were  sure  to  be  found 
very  innocent,  against  all  the  malice  that  wsi 
discovered  against  them :  That  they  had  pro- 
ceeded in  all  things  accordiug  to  the  integrity 
of  their  own  hearts,  and  the  best  of  their  under- 
standings ;  and  if  they  had,  through  the  de- 
fect of  that,  erred  in  any  part  of  their  deter- 
minations, they  hoped  their  want  of  wisdom 
should  not  be  imputed  to  them  as  a  crime. 

Many  who  bad  a  very  good  opinion  of  die 
persons  and  abilities    of  die   commissioners, 
were  not  yet  satisfied  with  their  defence ;  uur 
did  they  believe  thauhey  were  so  strictly  bound 
to  judge  upon  the  deposition  of  suspected  wit- 
nesses :  But  that  they  were  therefore  trusted 
with  an  arbitrary  power,  because  it  was  fore- 
seen that  juries  would  not  have  been  inure ; 
so  that  tbey  were,  upon  weighing  all  circum- 
stances, to 'declare  what  in   their  consciences 
they  believed  to    be   true  and  just :  That  if 
they  had  bound  themselves  up  by  too  strict  and 
unreasonable  rules,  that    they  should  rather 
have  in  time  reformed  those  rules,  than  thought 
to  support  what  was  done  amiss,  by  tbe  observ- 
ation of  what  they  had  prescribed  to  them- 
selves ;  an.d  it  was  believed  that  the  entire  ex- 
clusion of  the  English  from  the  proving  of  what 
could  uot  in  nature  be  otherwise  proved,  was 
not  just  or  reasonable :    That  their  want  of 
power  to  reverse  or  alter  their  own  decrees, 
upon  any  emergent  reasons  which  could  after- 
wards occur,  was  a  just  ground  for  their  serious 
deliberation  in  and  before  tbey  passed  an;  such 
decrees;   and  their  excuse  for  not  granting 
longer  time,  when  it  was  pressed  for,  upon  rea- 
sons which  were  very  visible,  was  not  to  be  jus- 
tified, it  not  being  possible  for  an?  man  to  de- 
feud  himself  against  the  claims  of  the  Irish, 
without  knowing  what  deeds  or  witnesses  they 
would  produce  tor  making  good  their  sugges- 
tions ;   and  therefore  it  was  as  impossible  for 
them  to  have  all  their  evidence  upon  the  place: 
besides  that,  it  was  very  evident,  that  in  their 
last  ten  days  of  their  sitting  (which  were  like- 
wise thought  to  be  when  their  power  as  to  thow 
particulars  was  determined,  and  in  which  tbey 
had  made  more  decrees  than  in  all  tbe  time  be- 
fore) they  had  made  so  many  in  a  day  (con- 
trary to  their,  former  rule  and  method),  that 
men  we're  plainly  surprized,  and  could  not  pro- 
duce those  proofs  which  in  a  very  short  time 
they  might  have  been  supplied  with;  ajK^ 
refusing  to  allow  them  that  time,  was  upon  tbe 
matter  to  determiue  their  interest,  and  take 
away  their  estates,  without  being  once  beard, 
and  upon  the  bare  allegations  of  their  adversa- 
ries;  and  in  those  latter  decrees  man;  in- 
stances were  given  of  that  nature,  wherein  tbe 
evidence  appeared  to  be  very  full,  if  time  bad 
been  given  to  produce  it. 
There  was  one  very  notable  case  decreed  by 
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the  Commissioners  extremely  complained  of, 
aad  cried  oat  upon  by  all  parties,  as  well  Irish 
as  English;  and  for  which  the  Commissioners 
themselves  tnade  no  other  excuse  or  defence 
but  the  receipt  of  a  letter  from  the  king ;  which 
wis  not  thought  a.  good  excuse  for  sworn  judges, 
is  the  Commissioners  were :  It  was  the  case  of 
the  marquis  of  Antrim ;  which  case  having  been 
to  much  upon  the  singe,  and  so  much  enlarged 
■pon,  to  the  reproach  of  the  king,  and  even  to 
tie  traducing  of  the  memory  of  his  blessed  fa- 
ther; and  some  men,  who  most  contributed  to 
what  was  unwarily  done  in  that  affair,  having 
done  all  they  could  to  wound  my  reputation, 
and  to  get  it  to  be  believed,  that  I  misled  his 
majesty,  by  my  advice,  to  oblige  that  marquis ; 
I  think  it  a  debt  due  to  truth,  and  to  the  honour 
of  both  their  majesties,  as  well  as  for  my  own 
vindication,  to  set  down  a  very  particular  nar- 
ration of  that  whole  affair;  by  which  it  will  ap- 
pear how  far  the  king  was  from  so  much  as 
wishing  that  any  thing  should  be  done  for  the 
benefit  of  the  marquis,  which  should  be  con- 
trary to  tue  rules  of  justice.  Whilst  his  majesty 
was  in  foreign  parts,  he  received  frequent  ad- 
vertisements from  England  and  from  Ireland, 
that  the  marquis  af  Antrim  behaved  himself 
very  undutifully  to  him ;  that  he  had  made  him- 
self very  grateful  to  the  rebels,  by  calumniating 
the  late  king ;  *  and  that  he  bad  given  it  under 
bis  hand  to  freton,or  some  other  principal  per- 
son employed  under  Cromwell,  that  his  late  ma- 
jesty had  sent  him  into  Ireland  to  join  with  the 
rebek,  and  that  he  was  not  offended  with  the 
Irish  for  entering  into  that  rebellion.      Which 
was  a  calumny  so  false  and  so  odious,  and  re- 
flected so  much  upon  the  honour  of  his  majesty, 
that  the  king  w  as  long  resolred,  as  soon  as  God 
should  put  it  into  his  power,  to  cause  the  strict- 
est examination  to  be  taken  concerning  it:  the 
report  having  gained  much  credit  with  his  ma- 
jesty, hy  the  notoriety  that  the  marquis  h  id  pro- 
cored  great  recommendations  Trout  those  who 
governed  in  Ireland  to  those  who  governed  in 
England;  and  that  upon  the  presumption  of 
that  be  had  come  into  England,  and  as  far  as 
St.  Albans  towards  London  ;   from  whence  he 
was  forped  suddenly  to  return  into  Ireland  by 
the  activity  of  his  many  creditors,  who,  upon 
the  news  of  his  coming,  had  provided  for  his  re- 
ception,, and  would  unavoidably  have  cast  him 
into  prison  ;    and  no  recommendation  could 
have  inclined  those  who  were  in  authority  to  do 
tat  thing  extraordinary  for  the  protection  of  a 
person,  who  from  the  beginning  of  the  Irish  re- 
bellion lay  under  so  ill  a  character  with  them, 
and  bad  so  ill  a  name  throughout  the  kingdom. 
The  king  had  been  very  few  rlays  in  London, 
after  his  arrival  from  the  parts  beyond  the  seas, 
when  be  was  informed  that  the  marquis  of  An- 
trim wat  upon  his  way  from  Ireland  towards 
the  court;  and  the  Commissioners  from  Ireland, 
who  have  been  mentioned  before,  were  the  first 
(if!  remember  well)  who  gave  his  majesty  that 
information;  and  at  the  same  rime  told  him  all 
dial  his  majesty  had  heard  before  concerning 
to  marquis,  and  of  the  bold  calumnies  with 


which  be  bad  traduced  his  royal  father,  with 
many  other  particulars;  all  which  they  affirmed 
would  be  proved  by  unquestionable  evidence, 
and  by  letters  and  certificates  under  his  own 
hand.  Upon  this  full  information  (of  the  truth 
whereof  his  majesty  entertained  no  doubt),  as 
soon  as  the  marquis  came  to  town,  he  was,  by 
the  king's  special  order,  committed  to  the 
Tower;  nor  could  any  petition  from  him,  or 
intreaty  of  his  friends  (of  which  he  had 
some  very .  powerful)  prevail  with  his  ma- 
jesty to  admit  him  into  his  presence;  but  by 
the  first  opportunity  he  was  sent  prisoner  to 
Dublin,  where  he  was  committed  to  the  castle, 
his  majesty  having  given  direction  that  be 
should  be  proceeded  against  with  -all  strictness 
according  to  law  ;  and  to  that  purpose  the 
lords  justices  were  required  to  give  all  orders 
and  directions  necessary.  The  marquis  still  pro- 
fessed his  innocence,  and  used  all  the  means  he 
could  to  procure  that  he  might  be  speedily 
brought  to  his  trial,  which  the  king  likewise  ex- 
pected ;  but  after  a  year's  detention  in  prison, 
and  nothing  brought  against  him,  he  was  set  at 
liberty,  and  had  a  pass  given  him  by  the  coun- 
cil there  to  come  into  England.  He.  then  ap- 
plied himself  to  his  majesty,  demanding  ndthing 
of  favour ;  but  expected  justice,  and  that  after 
so  many  years  being  deprired  of  his  *  state,  he 
might  at  last  be  restored  to  it,  if  nothing  could 
be  objected  against  him  wherein  he  Lad  dis- 
served his  majesty.  He  was  a  ge  utleman  that 
from  his  youth  had  been  bred  up  in  the  court  of 
England;  and  having  married  the  duchess  of 
Buckingham,  he  bad  been  very  well  received 
by  both  their  majesties,  and  was  frequently  in 
their  presence;  he  had  spent  a  very  vast  estate 
in  the  court,  without  ever  having  received  the 
least  benefit  or  advantage  from  it ;  he  had  re- 
tired into  Ireland,  and  lived  upon  his  own  estate 
in  that  country  some  years  before  the  rebellion)" 
broke  out;  in  the  beginning  whereof  he  under- 
went some  suspicion,  having  had  some  corre* 
spondence  with  them,  and  possibly  made  some 
undertakings  to  them ;  but  he  went  speedily  to 
Dublin,  and  from  thence  transported  himself  to 
Oxford  to  his  majesty,  to  whom  he  gave  so  good 
an  account  of  all  that  had  passed,  that  the  king 
had  no  doubt  of  his  affection  to  his  service, 
though  he  had  little  confidence  in  bis  judgment 
and  understanding,. which  were  never  very  re- 
markable: Besides  that,  it  was  well  known  th  a 
be  had  a  very  unreasonable  envy  towards  the 
marquis  of  Ormond,  and  would  fain  have  it  be- 
lieved that  his  interest  in  Ireland  was  so  great, 
that  he.  could  easily  reclaim  that  whole  nation 
to  his  majesty's  obedience ;  but  that  vanity  and 
presumption  never  gained  the  least  credit  with 
his  majesty. 

Upon  the  Scots  entering  into  England  with 
their  army  upon  the  obligation  of  their  cove- 
nant, and  all  his  majesty's  endeavdurs  to  pre- 
vent it  being  disappointed,  the  marquis  of 
Montross  had  proposed  to  his  majesty  to  make 
a  jonrney  privately  into  Scotland,  and  to  get 
into  the  Highlands ;  where,,  with  his  majesty's 
authority,  he  hoped  he  should  be  able  te  draw 
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together  such  a  bodj  of  men  as  might  give  bis 
countrymen  cause  to  call  for  their  own  army 
out  of  England  to  secure  themselves;  and  with 
this  overture,  or  upon  the  debate  thereof,  that 
earl  of  ^ntrim  (for  he  was  then  no  more)  might 
be  likewise  sent  into  Ulster,  where  his  interest 
lay,  from  whence  he  would  be  able  to  transport 
a  bodv  of  men  into  the  Highlands,  Where  he  j 
had  likewise  the  clan  of  the  Micdonalds,  who  ' 
acknowledged  him  to  be  their  chief,  and  would 
be  consequently  at  his  devotion;  by  which 
means  the  marquis  of  Montross  would  be 
enabled  the  more  powerfully  to  proceed  in  his 
undertaking.  The  earl  of  Antrim  entered  upon 
hit  undertaking  with  great  alacrity,  and  under- 
took to  the  king  to  perform  great  matters  in 


Scotland,  to  which  his  own  interest  and  an  imo- ^slaughters  of  the  enemy,  in  one  of  which  be 

aity  enough  disposed  him,  having  ad  old  and         ~~'~J   L '     r   * — ,_   ~'~L  ' 

sharp  controversy  and  contestation  with  the 
earl  of  Argyll,  who  had  dispossessed  him  of  a 
large  territory  there.  All  things  being  adjusted 
for  this  undertaking,  and  his  majesty  being  well 
pleased  with  the  cheerfulness  of  the  Earl's  un- 
dertaking, he  created  him  at  that  time  a  mar- 
quis, gave  him  letters  to  the  marquis  of  Or* 
mond,  his  lieutenant  there,  as  well  to  satisfy 
him  of  the  good  opinion  he  had  of  the  marquis 
of  Antrim,  and  or  the  trust  be  had  reposed  in 
him,  as  to  wish  him  to  give  him  all  the  assist- 
ance he  could  with  convenience  for  the  carry- 
ing on  tnat  expedition  for  Scotland ;  and  for 
the  better  preventing  any  inconvenience  that 
might  fail  out  by  the  rashness  and  inadvertency 
of  the  marquis  towards  the  marquis  of  Ormond, 
his  majesty  sent  Daniel  O'Neil,  one  of  his  bed- 
chamber, into  Ireland  with  him,  who  had  great 
power  over  him,  and  very  much  credit  with  the 
%  snarqms  of  Ormond,  and  was  a  man  of  that  ad- 
dress and  dexterity,  that  no  man  could  so  well 
prevent  the  inconveniences  and  prejudice 
which  bis  natural  indiscretion  and  levity  might 
tempt  the  marquis  to,  or  more  dispose  and  in- 
cline the  lord  lieutenant  to  take  little  notice  of 
those  vanities  and  indiscretions ;  and  the  king 
did  likewise,  having  no  desire  that  the  marquis 
ehould  stay  long  in  Dublin,  and  he  promising  at 
his  going  from  Oxford,  that  he  would  in  person 
fe  into  Scotland  with  his' forces,  give  him  leave 
to  hold  that  correspondence  with  the  Irish 
rebels  (who  bad  the  command  of  the  most 
Northern  parts,  and  without  whose  connivance 
at  least  he  would  very  hardly  be  able  to  make 
his  levies,  and  transport  his  men)  as  was  neces- 
sary to  that  end  :  Within  the  limits  of  which  it 
it  probable  enough  that  he  did  net  contain  him- 
aolf,  and  might  say  many  things  which  lie  had 
not  the  least  authority  to  warrant  him  in. 

Upon  bis  coming  to  Dublin,  the  lord-lieu- 
tenant gave  him  all  the  countenance  be  could 
wish,,  and  assisted  him  in  all  the  ways  he  could 
so  prosecute  bis  design  ;  but  the  men  were  to 
bo  raised  in  or  near  the  rebels  quarters:  And 
it  cannot  be  denied  but  that  the  levies  he  made, 
and  sent  over  into  Scotland,  under  the  com- 
mand of  KaJketo,  was  the  foundation  of  all 
those  wonderful  acts  whiob  were  afterwards 
performed  by  the  smorsjais  of  Montross;  they 


were  1,600  very  good  men,  with  very  good 
officers,  all  so  hardy,  that  neither  the  ill  fare, 
nor  the  ill  lodging  in  the  Highlands  gave  them 
any  discouragement,  and  gave  the  first  reputa- 
tion to  the  marquis  of  Montross  of  being  at  tlie 
head  of  an  army,  under  which  he  drew  together 
such  of  the  Highlanders,  and  others  of  ha 
friends  wlio  were  willing  to  repair  to  him ;  but 
upon  any  military  action  and  defeat  given  by 
them  to  the  enemy,  which  happened  as  often 
as  the?  encountered  the  Scots,  they  went  al- 
ways home  with  their  booty  to  their  houses, 
and  the  Irish  only  staid  together  with  their 
general  And  from  this  beginning  the  marquis 
of  Montross  grew  to  that  power,  that  after 
many    battles     won    by    him    with    notable 


defeated  the  marquis  of  Argyle,  with  his  arm; 
of  above  treble  the  number  of  what  Montrou 
had,  and  in  which  the  marquis  of  Argjie  wai 
forced  to  make  his  escape,  by  putting  himself 
almost  single  into  a  boat,  and  so  putting  himself 
off  into  the  sea,  having  left,  besides  others, 
many  of  his  own  name  and  family  dead  upon 
the  ground ;  after  which  the  marquis  of  Moot- 
ross  marohed  victoriously  with  his  army,  till  be 
made  himself  master  of  Edinburgh,  and  re* 
deemed  out  of  the  prison  there  the  earl  of 
Crawford,  lord  Ogilhy,  and  many  others  of  to 
friends, .  who  had  been  taken  and  sent  thither, 
with  the  resolution  that  they  should  all  lose 
their  heads;  and  the  marquis  of  Montross  bio- 
self  did  always  acknowledge,  chat  the  rise  oi' 
his  good  success  was  due  and  to  be  imputed  to 
that  body  of  Irish,  which  had  in  the  beginning 
been  scut  .over  by  the  marquis  of  Ad  trim;  to 
whom  the  king  had  acknowledged  the  serrice 
by  several  letters  all  in  his  own  hand,  in  which 
were  very  gracious  expressions  of  the  sen*  bk 
majesty  had  of  his  great  services,  and  his  rrso* 
lution  to  reward  him.  It  is  ttue,  the  marquis 
of  Antrim  himself  had  not  gone  over  with  ho 
men,  as  he  promised  to  do,  but  stayed  behind 
in  Ireland,  under  pretence  of  raising  a  grealsi 
body  of  men,  with  which  he  vrbuid  venture  hk 
own  person ;  but  either  out  of  jealousy  or  <bs» 
pleasure  against  the  marquis  of  Montross,  of 
having,  in  truth,  no  mind  to  that  service,  he 
never  pursued  the  one  nor  the  other,  hat  re* 
maioea  not  only  in  the  enemies  quarters,  but 
in  their  councils,  taking  all  occasions  to  pro* 
whatsoever  the  lord-lieutenant  most  desired; 
by  which  he  gave  so  great  advantages  against 
himself,  and  might,  in  strictness  of  law,  ban 
been  as  .severely  punished  by  the  king ,  «J 
the  worst  of  the  rebels.  At  last,  after  be  bad 
been  taken  prisoner  by  the  English  or  Scotch 
and  made  his  escape  out  of  their  hands,  be 
transpdrted  himself  into  Flanders,  and  froai 
thence  came  into  the  West  into  the  harbour  « 
Falmouth,  when  the  prince  <liis  majesty  that 
now  is)  was  in  Cornwall ;  to  whom  he  imme- 
diately made  tender  of  his  service  mt*  tat 
good  frigates  which  he  bad,  aad  io-which  weit 
likewise  a  quantity  of  arms,  and  soaieommusn 
tion,  which  be  had  procured  in  Flanders,  W 
the  supply  of  Ireland,    Most  of  d*  arms  u« 
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ammunition  wrens  employed,  with  his  consent, 
for  supplying  of  i ho  troops  and  garrisons  in 
Cornwall ;  and  his  majesty  made  use  of  one  of 
•ne  frimiies  to  transport  his  person  to  Scilly, 
and  from  thence  to  Jersey ;  without  which  con- 
venience, the  prince  had  been  exposed  to 
vert  great  difficulties.  And  after  alt  which, 
Dublin  being  given  up  to  the  parliament;  and 
the  king's  authority  withdrawn' from  that  king- 
dan,  he  again  transported  himself  into  Ireland, 
aad  joined  with  the  Irish,  and  was  by  them 
trot  into  France,  to  desire  the  quetn-mother 
and  the  prince  to  send  the  marquis  of  Ormond 
•o  exercise  bis  majesty's' government  in  that 
kingdom ;  which  wm  done  accordingly,  in  the 
manner  as  is  mentioned  before. 

Toe  marquis  of  Antrim  alledged  all  these 
particulars,  and  produced  many  original  letters 
from  cfae  late  king,  the  queen-mother  and  the 
prince,  in  aU' which  bis  services  had  been 
acknowledged,  and  many  promises  made  to 
aim;  and  concluded  with  a  full  protestation, 
that  he  desired  no  pardon  for  any  thing  he  had 
ever  done  against  the  king;  but  if  that  there 
was  the  least  proof  that  he  had  failed  in  bis 
fidelity  to  him,  or  had  not,  according  to  the  best 
of  bis  understanding,  advanced  bis  service,  he 
looked  for  no  favour:  But  if  bis  being  in  the 
Irish  quarters,  and  consulting  with  them,  with- 
out which  he  could  not  have  made  liis  leries  for 
Scotland,  and  his  joining  with  them  afterwards, 
when  his  majesty's  authority  was  withdrawn 
from  thence,  do,  by  the  strict  letter  of  the  law, 
expose  him  to  ruin  without  his  majesty's  grace 
and  favour,  he.  did  hope  his  majesty  would  re- 
deem him  from  that  misery,  and  that  the  for- 
feiture oi  hi*  estate  should  not  be  taken,  as 
if  he  were  a  traitor  and  a  rebel  to  the  king: 
And  it  appeared,  that  if  he  were  restored  to 
ati  he  could  pretend,  his-  debts  -were  so  great, 
aad  bis  creditors  had  that  legal  incumbrance 
upon  bis  fortune,  that  his  condition,  at  best, 
would  not  be  liable  to  much  envy.  Though 
the  king  bad  never  been  taken  notice  of  to  have 
any  great  inclination  to  the  marqois,  who  was 
way  little  koowi>  u»  him;  yet  this  representa- 
tion, and  clear  view  of  what  he  had  done,  and 
what  be  had  stth%redyraisedgreat  compassion  to- 
wards biro  in  his  majesty's  royal  breast;  and  he 
thought  it  would,  in  some*  degree,  reflect  upon 
bis  own  honour  and  justice,  and  upon  the 
memory  of  his  blessed  rather,  if,  in  a  time  when 
be  passed-  by  so  many  heinous  transgressions, 
be  should  leave  the  marquis  to  the  fury  of  his 
eaeasies,  for  no  other  crime  upon  the  matter, 
than  for  not  having  that  prudence  and  justice 
in  bis  endeavours  to  serve  the  king,  as  he  ought 
to  bare  bad;  and  the  rigour  he  had  exercised 
towarda  him  upon  bis  first  arrival,  in  sending 
bios  to-  be  tried  u>  Ireland  by  those  who 
enough  wished  his  destruction,  and  that  they 
bad  not  bean  ante  to  make  the  least  proof 
against  ham,  improved  his  majesty's  good  dis- 
notiuoo  towards  him:  Yet  be  refused  positive- 
ly to  write  a  letter  to  the  commissioners  on  hie 
behalf,  which,  the  marquis  most  importunate- 
ly dieirtd,  as  Um  only  Uwfctbjrt  could  do  aim 
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good ;  but  liis  majesty  directed  a  letter  to  be 
prepared  to  the  lord  lieutenant,  in  which  all  his 
allegations  and  suggestions  should  be  set  down, 
and  the  truth  thereof  examined  by  the  lord* 
lieutenant ;  and  that  if  he  should  be  found  to 
have .  committed  no  greater  faults  against  his 
majesty  than  those  which  he  confessed,  that 
then  the  letter  should  be  sent  to  the  Commis- 
sioner*, that  they  might  see  both  their  majesties 
testimonies  in  such  particulars  as  were  known 
to  themselves.  And  this  letter  was  very  warily 
drawn,  and  being  approved  by  his  majesty,  was 
sent  accordingly  to  the  lord-lieutenant;  and 
shortly  after  was,  contrary  to  his  majesty's  re- 
solution, and  contrary  to  my  advice,  and  with- 
out my  knowledge  and  privity,  likewise  sent  to 
the  CMmmisbiouers;  who  had  thereupon  made 
such  a  decree,  as  is  before  mentioned,  and  de- 
clared that  they  had  made  it  only  upon  that 
ground :  .Which  gave  his  majesty  some  trouble, 
and  obliged  him  to  insert  a  clause  in  the  next 
bill  concerning  that  affair.  And  this  was  the 
whole  proceeding  that  related  to  the  mnrquis 
of  Antrim,  in  which  I  had  no  temptation  of  any 
kind  to  incline  me;  and  I  do  yet  want  under* 
standing  to  comprehend  how  there  was*  mors) 
favour  shewed  towards  him  by  his  majesty* 
than  he  might  in  truth  very  reasonably  pretend 
to,  what  noise  soever  hath  been  raised,  aad 
what  glosses  soever  have  been  mode  upon  that 
whole  transaction. 

When  his  majesty  entered  upon  the  debate 
of  this  third  bill,  which-  was  transmitted  to  him 
for  a  supplement  and  addition  to  the  former 
two,  he  quickly  found  the  settlement  proposed* 
and  which  was  the  end  of  the  three  bills,  was 
now  grown  more  difficult  than  ever:  All  the 
measures  which  had  formerly  been  taken,  from 
the  great  proportion  of  land  which  would  re* 
main  to  be  disposed  of,  were  no  more  to  be  re* 
lied  upon,  but  appeared  to  have  been  a  wrong 
foundation  from  the  beginning;  which  was  now 
made  more  desperate,  by  the,  vast  proportion?'* 
which  had  been  assigned  to  the  Irish  by  the 
commissioners  decrees;  and  somewhat  had  in- 
tervened by  some  acts  of  bounty  from  his  jnn* 
jesty,  which  had  not  been  carefully  enough 
watched  and  represented  to  him.  The  king 
bad,  upon  passing  the  former  bills,  and  upon 
discerning  how  much  the  Irish  were  like  to 
suffer,  resolved  to  retain  all  that  should  by 
forfeiture,  or  otherwise,  come  to  his  majesty,  id 
bis  own  power,  to  the  end,  that  when  the  settle* 
ment  should  be  made,  he  might  be  able  to  gra- 
tify those  of  the  Irish  nation,  who  had  had  any 
thine  of  merit  towards  him,  or  be^n  least  faulty; 
but  he  had  unawares  swerved  from  that  rule* 
and  had  made  several  grants,  out  of  his  royal 
bounty,  to  many  of  his  servants,  who  had  been 
encouraged  by  their  friends  i»  Ireland*  to  make 
those  suits,  and  had  procured  certificates  from  * 
thence ;  which  being  produced  to  his  majesty* 
had  disposed  him  to  those  concessions,  which 
otherwise  be  would  not  so  easily  have  passed  a 
There  was  besides,  in  all  such  grants,  a  new; 
clause  introduced,  of  a  very  new  nature;  foe 
they  being  grounded  always,  upon  kOtr*  oof 
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of .  Eneland,  and  passed  under  the  Great  Seal 
of  Ireland,  the  letters  were  formed  there,  and 
transmitted  hither  only  for  bis  majesty's  sign 
manual ;  so  that  neither  his  majesty's  learned 
counsel  at  law,  nor  any  other  his  ministers 
(the  secretaries  ouiy  excepted)  had  any  no- 
tice of  such  grants.  The  clause  was,  That 
if  any  of  those  lands  so  granted  by  his  ma- 
jesty should  be  otherwise  decreed,  his  majesty's 
grantee  should  be  reprized  with  our  lands;  so 

/  that  many  .cases  the  greatest  inducement  to  his 
majesty'*  bounty  being  the  uncertainty  of  his 
own  right,  which  the  person  to  whom  it  was 
granted  was  obliged  to  vindicate  at  his  own 
charge,  his  majesty  was  now  bound  to  make  it 
good  if  his  ((rant  was  not  valid ;  and  so  that 
*  which  was  hut  a-contingent  bounty,  was  turned 
into  a  real  and  substantial  benefit,  as  a  debt 
from  his  majesty :  Which  created  another  diffi- 
culty in  the  settlement;  which  was  yet  more 
hard,  because  there  were  many  claims  of  the 
Irish  themselves  yet  unheard,  all  the  false  ad- 
measurements to  be  examined,  and  many  other 
uncertainties  to  be  determined  by  the  com- 
missioners, which  left  those  who  were  in  pos- 
/  session,  as  well  as  those  who  were  not,  io  the 
highest  insecurity  and  apprehension. 

This  intricacy,  and  even  despair,  which  pos- 
sessed all  kind  of  people,  of  any  settlement, 
made  all  of  them  willing  to  contribute  to  auy 
that  could  be  proposed.  They  found  his  ma- 
jesty very  unwilling  to  consent  to  the  repeal  of 
the  decrees  made  by  the  Commissioners; 
-which  must  have  taken  away  the  confidence 
and  assurance  of  whatsoever  should  be  done 
hereafter,  by  making  men  see  that  what,  was 
settled  by  one  act  o?  parliament  might  be  un- 
settled by  another ;  so  that  there  was  no  hope 
by  such  an  expedient  to  increase  the  number  of 
acres,  which  being  left  might  in  any  degree 
comply  with  the  several  pretences :  The  Irish 
found  that  they  might  only  be  able  to  obstruct 
any  settlement,  but  should  never  be  able  to  get 
•ucb  a  one  as  would  turn  to  their  own  satisfac- 
tion :  The  soldiers  and  adventurers  agreed  less 
among  themselves ;  and  the  clamour  was  as 
great  against  those,  who,  by  false  admeasure- 
ments had  got  more  than  they  should  have,  as 
from  those,  who  had  received  less  than  their 
due ;  and  they  who  least  feared  any  new  exa- 
mination could,  not  yet  hnve  any  secure  title, 
before  all  the  rest  were,  settled.  In  a  word,  all 
men  found  that  any  settlement  would  be  better 
than  none ;  and  that  more  profit  would  arise 
from  a  smaller  proportion  of  land,  quietly  pos- 

1  sessed,  and  husbauded  accordingly,  than  of  a 
much  greater  proportion  under  a  doubtful  title, 
and  an  uncertainty  which  must  dishearten  any 
industry  and  improvement.  Upon  these  con- 
siderations and  motives  they  met  amongst 
themselves,  and  debated  together  by  what  ex- 
pedient they  might  draw  light  out  of  this  dark- 
ness :  There  appeared  only  one  way  which  ad- 
ministered any  reasonable  hope,  which  was,T>y 
increasing  the  stock  for  reprisals  to  such  a  de- 
gree, that  all  men's  pretences  might,  in  some 
measure,  be  provided  lor;   and  shcie  was  no 


other  way  to  arrive  to  this,  but  by  every  man's 
parting  with  somewhat  which  he  thought  bis 
own:  And  to  this  they  had  one  encourage- 
ment, which  was  of  the  highest  importance  to 
them,  which  was,  that  this  way  an  end  would 
be  put  to  the  unlimited  jurisdiction  of  the 
Commissioners,  (which  was  very  terrible  to 
them)  who  from  henceforth  would  have  little 
other  power  than  to  execute  what  should  be 
here  agreed  Upon.  In  conclusion,  they  brought 
a  proposition  to  the  king,  raised  and  digested 
between  themselves,  that  all  persons  who  were 
to  receive  any  benefit  by  this  act,  should  abate 
and  give  a  fourth  part  of  «hat  he  had  towards 
the  stock  for  reprisals  ;  all  which  the  Commis- 
sioners shouid  distribute  amongst  those  Irish 
who  should  appear,  most  tit  tor  his  majesty's 
bounty ;  und  this  agreement  was  so  unanimous, 
that  though  it  met  with  some  obstinate  opposi- 
tion after  it  was  brought  before  his  majesty, 
-yet  the  number  of  the  opposers  was  so  small  in 
respect  of  the  others  who  agreed  to  it,  that  they 
grew  weary  ami  ashamed  of  farther  contention ; 
and  thereupon  that  third  Act  of  Settlement,  as 
supplemental  to  the  other  two,  was  consented 
to  by  the  king :  who,  to  publish  to  the  world 
that  nothing  stuck  with  him  which  seemed  to 
reflect  upon  the  Commissioners  to  their  preju- 
dice, .resolved  to  make  no  change;  and  so, 
though  Mr.  Baron  Rainsford,  and  sir  Thomas 
Beverly,  made  their  humble  suit  to  his  majesty, 
that  they  might  not  return  again  into  Ireland, 
his  majesty  did  not  grunt  their  request,  and 
continued  sir  Edward  Smith,who  was  now  Chief 
Justice  of  the  Common  Pleas  in  that  kingdom, 
sir  Edward  Deering,  sir  Allen  Broderick,  (who 
had  succeeded  Mr.  Coventry  in  (hat  office, 
when  he  returned  to  court)  sir  Winstan 
Churchill  and  col.  Cooke  his  Commissioners, 
to  execute  what  was  done  by  this  new  act, 
and  so  to  perfect  the  settlement:  These  wens 
all  the  transactions  with  reference  to  Ireland, 
which  I  was  privy  to,  and  in  which  I  assisted, 
as  all  the  rest  of  my  lords  of  the  coancil  who 
were  present  did ;  and  did  very  little  more  in 
it  than  any  of  the  rest  did,  except  when  any 
difficulties  occurred  in  their  private  meetings 
and  xiebutes,  they  sometimes  resorted  to  me 
for  advice ;  which  I  was  very  ready  to  give 
them  to  the  best  of  my  understanding,  being 
very  readv  and  willing  to  take  any  paios  which 
might  make  that  very  difficult  work  more  easy 
to  be  compassed  ;  but  as  I  never  deserved  any 
reward  for  so  doing,  so  I  never  received  the 
benefit  of  one  shilling  in  money,  or  monies- 
worth,  for  any  thing  that  was  do**  ra  that  af- 
fair ;  and  was  so  far  from  entertaining  soy 
overture  made  to  that  purpose,  that  it  is  noto- 
riously known  to  some  persons  of  honour,  who, 
I  presume,  will  be  ready  to  testify  the  same, 
that  when,  upon  his  majesty's  first  return  into 
England,  some  propositions  were  made  to  me, 
of  receiving  the  grant  of  some  forfeited  lands, 
and  for  the  buying  of' other  lands  there,  upon 
the  desire  of  the  owners  thereof,  and  at  so  low 
a  price,  that  the  very  profit  of  the  land  would 
in  a  short  time  have  paid  for  the  parchase  ; 
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and  other  overtures  of  immediate  benefit  in 
money,  which  others  did,  and  lawfully  might 
accept;  I  rejected  all  propositions  of  that 
kind,  or  relating  to  it,  and  declared  publicly 
and  privately,  that  I  would  neither  have  lands 
iu  Ireland,  or  the*  least  benefit  from  thence,  till 
all  differences  and  pretences  there  were  so  fully 
agreed  and  settled,  that  there  could  be  no  more 
appeal  to  the  king,  or  repairing  to  his  majesty 
and  council  for  justice;  in  wh  ch  I  told  them, 
I  should  never  be  thought  so  competent  an  ad- 
viser, after  I  had  any  title  of  my  own  in  that 
kingdom,  to  bias  my  inclinations ;  and  1  never 
took  a  firmer  resolution  in  any  particular  in  my 
life,  than  to  adhere  ro  that  conclusion :  Yet, 
because  it  is  notorious  enough,  that  I  did  re- 
ceive afterwards  some  money  out  of  Ireland, 
and  hare  a  very  lawful  title  to  receive  more,  it 
is  necessary,  for  my,  own  entire  vindication,  to 
set  down  particularly  bow  that  came  to  pass, 
and  to  mention  all  the  circumstances  which 
preceded,  accompanied  or  attended  that  affair. 
Amongst  the  bills  which  were  first  trans- 
mitted from  Ireland  after  his  majesty's  happy 
return,  there  was  an  imposition  of  a  certain 
stun  of  money  upon  some  specified  lands,  in 
the  several  provinces,  (the  nature  whereof  I 
cannot  charge  my  memory  with)  which  were  to 
be  paid  to  his  majesty  within  n  limited  time,  and 
to  be  disposed  of  by  his  majesty  to  such  per- 
sons who  bad  served  him  faithfully,  and  surfer- 
ed  in  so  doing,  or  words  'to  that  effect ;  for  I 
may  with  a  very  good  conscience  say,  that  I 
never  to  this  minute  read  the  act  of  parlia- 
ment, and  am  almost  confident  that  1  never 
heard  of  it  at  the  time  when  it  passed,  being 
often  absent  from  the  council,  by  reason  of  the 
gout,  or  other  accidents,  when  such  matters 
were  transacted.  But  very  near  two  years 
after  his  majesty's  return,  I  received  a  letter 
from  the  earl"  of  Orrery,  that  there  would  be  in 
his  hands,  and  the  earl  of  Anglesey's  and  lord 
Manarm's,  (who  it  seems  were  appointed 
treasurers  to  receive  the  money  raised  by  that 
act  of  parliament)  a  good  sum  of  money  for 
me ;  which  he  gave  me  notice  of,  to  the  end 
that  I  might  give  direction  for  the  disposal 
thereof,  whether  I  would  have  it  returned  into ' 
England  to  me  in  money,  or  laid  out  in  land  in 
Ireland ;  and  be  wished  that  I  would  speedily 
send  my  direction,  because  he  was  confident 
that  the  money  would  be  paid  in  at  least  by 
the  time  that  my  letter  could  arrive  there.  No 
man  can  be  more  surprised  with  any  thing, 
than  I  was  at  the  receipt  of  this  letter ;  be- 
lieving that  there  was  some  mistake  in  it,  and 
that  my  name  might  have  been  used"  in  trust 
by  somebody  who  had  given  no  notice  of  it ; 
and  without  returning  any  answer  to  the  earl 
of  Orrery,  I  writ  by  that  post  to  the  lord  lieu- 
tenant, (tor  it  was  alter  his  first  going  into  Ire- 
land) to  inform  him  what  my  lord  of  Orrery 
had  writ  to  me,  and  to  desire  him  to  inform 
me,  by  his  own  inquiry,  what  the  meaning  of  it 
might  be.  .  Before  I  bad  an  answer  from  the 
lord  lieutenant,  or  indeed  before  my  letter 
eaojd  come  to  his  bands,  I  received  a  second 


letter  from  the  earl  of  Orrery ;  in  which  he  in- 
formed me,  that  there  was  now  paid  in,  to  my 
use,  the  sum  of  12,600/.  or  thereabouts,  and 
that  there  would  be  the  like  sum  again  receiv- 
ed at  the  end  of  six  months ;  sending  me  like- 
wise a  particular  direction  to  what  person,  aud 
in  what  form  I  was  to  send  my  order  for  the 
paymeut  of  the  money.  I  forbore  likewise  to 
answer  this  letter,  till  I  had  received  an  answer 
from  the  lord  lieutenant ;  who  then  informed 
me  at  large,  what  title  I  bad  to  this  money,1 
and  how  I  came  to  have  it :  That  shortly  after 
the  passing  of  that  act  of 'parliament  which 
had  given  his  majesty  the  disposal  of  the  money 
before-mentioned,  the  earl  oil  Orrery  had  come 
to  him,  and  putting  him  in  mind  how  the 
Chancellor  had  rejected  all  overtures  which 
had  been  made  to  him  of  benefit  out  of  that' 
kingdom,  (which  refusal  and  many  others, 
which  shew  how  unsolicitous  I  have  always 
been  in  the  way  of  getting,  is  not  more  known 
to  any  man  living  than  to  the  lord  lieutenant) 
wished  that  be  would  move  his  majesty  to  con- 
fer some  part  of  that  money  upon  him  ;  which 
the  lord  lieutenant,  very  willingly  did,  and  his 
majesty  as  chearfully  granted  :  That  a  letter 
was  accordingly  prepared,  and  his  majesty's 
royal  signature  procured  by  Mr.  Secretary  Ni- 
cholas, who  was  at  the  same  time  commanded 
by  the  king  not  to  let  me  know  of  it ;  and  to 
which  purpose  there  was  likewise  a  clause  in 
the  letter,  whereby  it  was  provided  that'l 
should  have  no  notice  of  it.  which  the  lor£ 
lieutenant  said  was  by  bis  majesty's  direction. 
or  with  his  approbation  ;  because  it  was  said* 
that  if  I  bad  notice  of  it,  I  would  be  so  foolisji 
as  to  obstruct  it  myself:  And  that  there  was 
a  clause  likewise  in  the  said  letter,  which  di- 
rected the  payment  of  the  said  money  to  my 
heirs,  executors  or  assigns,  if  I  should  die  be- 
fore the  receipt  thereof.  Of  all  which  being 
thus  fully  advertised  by  the  Lord  Lieutenant, 
and  of  which,  till  that  time  I  had  not  the  least 
notice  or  imagination,  I  desired  Mr.  Secretary 
Nicholas  to  give  me  a  copy  of  that  letter, 
(which  had  been  since  passed  as  a  grant  unto 
me  under  the  great  seal  of  Ireland,  according 
to  the  form  of  that  kingdoin)  which  he  jjjive 
me,  with  a  larger  account  of  many  gracious 
circumstances  in  the  king's  granting  it,  and  the 
obligation  laid  upon  him  uf  secrecy,  and  the. 
great  caution  that  was  used  ,that  I  might  have 
no  notice  of  it.  After  I  was  informed  of  all 
this,  I  did  not  think  there  was  any  tlang  left 
for  me  to  do,  but  to  make  my  humble  acknow- 
ledgement to  lus  majesty  for  his  royal  bounty, 
and  to  take  care  for  the  receiving  and  trans- 
mitting the  money  to  me,  and  that  I  might  re- 
ceive the  same  very  honestly  :  I  did  thereupon 
wait  upon  his  majesty  with  that  duty  which 
became  roe ;  and  his  majesty  was  graciously 
pleased  to  enlarge  his  bounty  with  those  ex- 
pressions of  favour,  and  the  satisfaction  he 
had  vouchsafed  to  take  himself  in  the  con- 
ferring his  donative,  that  my  joy  was  roach 
greater  from' that  grace,  than  in  the  greatness 
of  the  gift. 
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from  thence  informed  me,  teat  the  necessities 
of  that  kingdom  had  been  web,  that  they  could 
only  return  me  6,000/.  and  that  they  hid  beta 
forced  to  make  use  of  the  rest  for  the  public, 
which  would  without  doubt  take  care  to  repay 
me  again  in  a  few  months ;  and  to  I  found  my- 
self engaged  in  a  purchase  which  I  could  not 
retract,  upon  a  presumption  of  money  which 
iu  that  manner  I  was  disappointed  of:  And  I 
Jiave  not  only  never  since  received  a  peuay  *f 
what  was  due  upon  the  second  payment,  (aod 
which  I  presumed  would  have  been  to  certain, 
that  I  assigned  it  upon'  the  marriage  of  my  se- 
cond son  to  him,  as  pert  of  bis  portion),  but 
the  remainder  of  the  first  sum  was  so  borrowed 
or  taken  from  me,  that  no  part  of  it  bath  been 
since  paid  to  me,  or  to  my  use  :  By  which,  and 
the  inconveniencies  and  damage  which  hath 
since  ensued  to  me  from  thence,  I  may  reotoa- 
ably  6ay,  that  I  am  yet  a  loser,  and  invoked 
in  a  great  debt  by  that  signal  bounty  of  bis 
majesty,  which  I  hope  will,  in  due  time,  be 
made  good  to  me  under  so  good  a  security  ai 
an  act  of  parliament ;  and  X  have  great  reason 
to  complain  of  those  my  very  good  friend*  »bo 
first  disposed  bis  majesty  to  that  act  of  grace, 
and  were  not  afterwards  solicitous  enough  in 
their  several^  places  to  make  it  effectual  to  me. 
And  this  is  a  very  true  account  of  all  that  busi- 
ness, and  of  all  the  money  which  I  everrtceir* 
ed  from  Ireland,  with  all  the  circuoist&DCS* 
thereof;  which,  I  hope,  in  the  judgment  el 
all  impartial  men,  will  not  reflect  to  the  preju- 
dice of  my  integrity  and  honour.. 

The  Sixteenth  Article  is,   "That  I  hare 


At  the  very  same  time,  and  the  very  day 
that  I  received  the  letter  from  the  lord-lieute- 
nant, the  late  earl  of  Portland  had  come  to 
me,  and  informed  me  of  a  difference  that  was 
fallen  out  between  the  lord  Lovelace,  and  sir 
Bulstrode  Whitelocke,  upon  a  defect  in  the 
title  to  certain  lands  purchased  heretofore  by 
the  said  sir  Buhtrode  Whitlorke  from  the  lord 
Lovelace,  and  possessed  by  the  other  for  many 
years :  That  the  lord  Lovelace  had  been  com- 
pelled, in  the  late  ill  times,  for  the  raising  of 
money  to  pay  his  composition,  and  other 
necessary  uses,  to  make  sale  of  his  manor  of 
Blunsien  in  the  county  of  Wilts,  and  that  sir 
Bulstrode  Whitlocke  had  purchased  the  same 
from  him  at  a  less  price  than  in  truth  k  was 
worth  :  That  though  the  conveyances  had  been 
made  and  executed  with  all  the  formality  the 
doctrine  of  that  time  required;  and  that  the 
lord  Lovelace  had  covenanted,  that  his  son, 
who  was  then  under  age,  should  join  in  the 
same  assurance  when  he  should  accomplish  the 
age  of  one-and-twenty,  which  he  had  now 
newly  done  about  the  time  we  are  mentioning ; 
and  that  the  lord  Lovelace  was  resolved, 
though  he  was  in  bis  person  liable  to  the  cove- 
nant, to  take  advantage  of  the  alteration  of  the 
times,  and  to  compel  sir  Bulstrode  Whitlocke 
to  pay  him  more  money ;  or  that  his  son,  who 
was  tenant  in  remainder,  should  enter  upon 
the  land.  The  earl  said,  that  he  desired  to 
make  an  end  between  them ;  and  that  the 
lord  Lovelace  (whose  great  friend  he  was) 
should  receive  some  more  money,  which  his 
condition  required,  without  so  great  a  damage 
to'  sir  Bulstrode  Whitlocke,  as  by  the  law  he 
would  be  liable  to,  however  the  other  might 
suffer. in  his  person;  that  upon  conference  be- 
tween them,  ne  found  that  the  manor  of  Bluns- 
den  was  joined  to  some  land  I  had  in  Wiltshire, 
and  would  be  very  convenient  to  me,  and 
therefore  wished  that  I  would  purchase  it  at 
a  just  valne,  which  would  produce  a  satisfac- 
tion to  both  the  others.  This  proposition  be- 
ing made  upon  the  very  day,  as  is  said  before, 
that  I  received  the  letter  from  the  lord-lieute- 
nant of  Ireland,  by  which  it  appeared  that 
there  was  near  as  much  money  already  received 
fot  me  as  would  pay  that  purchase,  besides 
what  would  be  more  received  within  6  months 
after,  I  wished  the  earl  of  Portland  to  bring 
lx>th  the  persons  concerned  to  me  within  two 
days,  in  which  time  I  would  resolve  what  to 
do ;  nor  .did  I  need  much  time  to  consider  of 
it ;  the  person  who  then  rented  the  whole,  and 
the  land  itself,  being  very  well  knowu  to  me : 
8o  that  when  they  all  came  to  me  at  the  time 
appointed,  after  a  very  short  couference  toge- 
ther, we  agreed;  upon  the  purchase,  and  ap- 
pointed the  writings  to  be  prepared  and  exe- 
cuted as  soon  as  might  be ;  when  I  promised 
to  pay  more  money  than  is  usual  in  such  pur- 
chases, presuming  I  could  not  at  all  be  disap- 
pointed in  the  return  of  that  sum  of  money 
from  Ireland,  which  was  the  sole  ground  and 
encouragement  1  had  to  undertake  that  bar- 
gain ;  But  the  very  next  letters  I  received 


°  deluded  and  betrayed  his  majesty  and  the 
"  nation,  in  all  foreign  Treaties  and  Negotia- 
"  tions  relating  to  the  late  war." 

I  do  heartily  wish  that  those  particular  un- 
ties, aod  the  particulars  in  those  treaties,  hid 
been  mentioned,  wherein  it  was  conceived  that 
I  had  deluded  and  betrayed  bis  majesty,  that 
I  might  liave  at  large  set  down  whatsoever  1 
have  known  and  done  in  those  treaties,  and 
then  it  would  easily  have  been  made  to  appear 
how  far  I  have  been  from  betraying  and  de- 
luding him.  It  was  never  any  ambition  of  ay 
own  that  brought  me  to  have  a  part  in  any 
treaty;  God  knows,  I  heartily  wished  U>  have 
meddled  in  nothing  but  the  administration  o\ 
that  great  office  the  king  thought  fit  to  entruH 
me  with ;  but  his  majesty  bad  so  good  an  *ph 
nion  qf  me  then,  that  he  required  end  w 
mended  my  service  in  many  of  those  treaties; 
and  therefore  it  will  be  necessary  for  ">*  *°* 
cording  to  the  method  I  have  hitherto  eaed,  u> 
mention  every  particular  treafy  that  hath  been 
entered  into,  since  the  time  of  hir  wnjeatf V rt- 
turn  into  England,  and  the  part  that  1  base  had 
in  it ;  Being  as  willing  to  he  called  to  the  stm* 
est  account  for  any  other  treaty  he  hsd  assa 
when  he  waa  abroad,  or  for  any  ether  eensiel 
I  have  ever  given  in  mv  life,  public  or  private; 
wherein,  I  doubt  not,  I  shall  he  found  to  it"' 
behaved  myself  (according  to  the  weakshilit* 
God  Almighty  tab  git**  m}  mtk  Smy  » 
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crowns.  It  b  very  true,  there  were  son*  un- 
usual expressions  of  kindness  and  friendship  in 
the  treaty  with  Denmark ;  whicb  in  respect  of 
that  king's  being  at  that  trme  in  a  very  iotr 
condition,  under  the  disadvantageous  condi- 
tion* of  the  treaty  of  Copenhagen  newly  sub- 
mitted  to',  and  under  almost  as  ill  a  treaty  ex- 
torted from  him  by  the  Dutch,  and  yet  being 
in  terrible  apprehension  of  boom  new  oppres- 
sion from  the  one  and  from  the  other,  the  am- 
bassador did  very  earnestly  solicit  to  have 
inserted,  and  were,  upon  great  deliberation, 
allowed'  and  inserted  by  his  majesty's  own 
particular  direction;  in  consideration  of  the 
near  alliance  in  blood  betwteu  his  majesty  and 
that  king;  and  the  civilities  and  obligations  his 
majesty  had  received  from  Denmark,  >  during 
his  majesty's  being  in  Holland,  after  the  mur- 
ther  of  his  father ;  and  daring  hi*  being  in  Scot- 
land, when  the  king  of  Denmark  sent  him 
horses,  arms  and  ammunition;  of  which  his 
majesty  had  so  great  a  sense,  that  he  was  often 
heard  to  say,  that  if  it  had  pleased  God  to  have 
brought  him  home  before  that  disadvantageous 
peace  at  Copenhagen  had  been  made,  which 
was  done  by  the  countenance  of  the  English 
ships,  and  the  threats  o^  those  who  were  then 
ambassadors  from  the  governing  power  in  Eng- 
land, that  he  would  have  done  the  best  lie 
could  to  have  defended  and  protected  htm; 
and  therefore  he  did  very  readily  yield  to  ihnt 
article  drawn  by  the  ambassador  ;*  his  majesty 
declaring  at  the  same  time,  that  he  was  very 
willing  that  those  princes  who  were  neighbours 
to  Denmark,  and  from  whom  that  kingdom 
apprehended  new  oppressious,  should  know  his 
majesty's  resolution  to  support  that  king,  and 
defend  him  from  new  injuries,  to  which  the 
policy  of  his  government,  as  weU  as  his  inclina- 
tion, invited  and  obliged  him;  though  it  is 
very  true,  the  king  of  Denmark  did  shortly 
after  make  very  ill  moras  to  his  majesty  for 
that  bis  so  signal  affection. 

These  were  all  the  treaties  made  by  the  king 
before  the  war  with  the  Dutch,  for  there  we* 
very  little  progress  made  either  with  France  or 
Spain  for  the  reasons  mentioned  before,  except 
only  a  short  treaty  with  the  elector  of  Bran-' 
den  burgh:  which  treaty,  for  the  most  part, 
was  particular  with  reference  only  to  the  prince 
of  Orange,  his  majesty's  nephew,  and  'tor  the 
better  ordering  of  his  affairs ;  in  which  treaty 
his  majesty  likewise  employed  five  or  six  of  his 
privy-counsellors;  and  the  few  articles  between 
trie  majesty  and  that  elector  rn  point  of  state, 
were  likewise  transacted  by  them,  and  debated 
and  considered  at  the  council-board,  and  iu 
which  all  things  were  inserted  for  his  majesty's 
benefit  and  service :  and  if  they  had  not  been 
afterwards  violated  by  the  elector,  his  majesty 
bad  reaped  mdeh  fruit  and  advantage  even  by 
that  treaty. 

After  the  war  was  entered  .into  with  Hol- 
land, his  majesty  sent  Mr.  Coventry  to  Sweden, 
and  sir  Gilbert  Talbott  to  Denmark,  to  dispose 
those  two  crowns  to  a  confidence  In  each  other, 
and  rhen  to  dispose  them  both  to  adhere  to  b« 


my  master,  and  with  all  imaginable  affection 
to  my  country,  how  unhappily  soever  I  am  re- 
presented. 

The  first  treaty  was  with  the  crown  of  Por- 
tugal, in  which  I  was  none  of  the  commissioners 
who  treated,  and  was  only  present  when  any  re- 
port was  made  by  the  commissioners  to  the 
coancil-hoard,  where  all  the  articles  were  de- 
bated; and  I  do  not  remember  that  there  was 
any  difference  of  opinion  upon  any  of  them ; 
aad  that  treaty  bath  been  generally  held  the 
best  that  hath  been  made  with  any  crown,  the 
merchants  hnving  thereby  greater  advantages 
ia  trade  than  they  have  in  any  other  place, 
besides  many  other  great  benefits,  with  a  great 
enlargement  of  his  majesty's  empire. 

The  second  treaty  was  with  the  States  of  the 
United  Provinces,  in  which  likewise  I  was  none 
of  the  commissioners  who  treated ;  but  all  that 
was  by  them  transacted  was  still  brought  to  the 
council-board,  and  debated  there  in  his  ma- 
jesty's presence ;  in  which  the  rule  by  which 
bis  majesty  guided  himself  was,  as  I  remember, 
that  be  would  not  remit  any  of  those  conces- 
sions which  had  been  formerly  made  by  them  in 
their  lost  treaty  with  Cromwell ;  and  their  un- 
willingness to  consent  to  that  was  the  reason 
that  their  ambassadors  proceeded  so  slowly ; 
And  his  majesty  had  the  less  reason  to  be 
solicitous  for  expedition,  because  the  king  of 
France  had  given  him  bis  royal  word,  and  pro- 
posed to  himself,  that  the  tiro  crowns  might 
proceed  in  their  several  treaties  with  the  Dutch 
together,  that  so  they  might  be  brought  to  such 
good  conditions,  that  they  might  live  like  good 
neighbours  with  both  the  crowns,  whicb,  be 
ehserved,  they  were  not  naturally  inclined  to 
do ;  and  promised  positively,  that  for  his  part, 
he  would  not  conclude  any  thing  with  the 
Dutch,  before  he  bad  entirely  communicated 
the  same  to  his  majesty.  Notwithstanding 
which  engagement,  France  entered  into  ami 
finished  their  treaty,  and  in  it  made  that  secret 
article,  which  they  declared  afterwards  to  be 
the  ground  and  their  obligation  to  assist  the 
Dutch  in  the  eosoing  war.  However,  his  ma- 
jesty proceeded  not,  till  the  Holland  ambas- 
sadors consented  to  all  which  had  been  granted 
before  to  Cromwell;  which  being  done,  the 
peace  was  made  and  ratified  on  both  sides,  and, 
without  doubt,  with  more  advantage  and  honour 
to  the  English,  than  ever  had  been  provided  by 
any  former  treaty  between  the  crown  of  Eng- 
land and  those  States. 

From  the  two  crowns  of  Sweden  and  Den- 
mark, ambassadors  extraordinary  arrived  here 
shortly  after  his  majesty's  return,  and  the  seve- 
ral treaties  were  made  with  both  those  crowns 
before  the  departure  of  the  ambassadors ;  in 
neither  of  which  treaties  I  was  a  commissioner, 
nor  knew  any  thing  that  passed  in  either,  but 
as  it  was  represented  at  the  council-hoard,  and 
debated  in  his  majesty's  presence;  nor  did  I 
ever  beer  that  either  of  toem  was  reckoned  a 
disadvantageous  treaty,  both  of  them  contain- 
ing as  much  benefit  to  the'English  as  any  trea- 
ties whinh  Jmd  hm  made  before  with 
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majesty,  or  at  least  not'  to  favour  or  assist  the 
Dacch.  The  treaty  with  Sweden  succeeded  to 
his  majesty's  wish  and  was  concluded  in  a 
league  defensive,  very  much  to  the  king's  satis- 
faction, and  with  the  full  approbation  of  the 
whole  board ;  that  crown  having  manifested  so 
much  affection  to  bis  majesty,  and  such  an  in* 
clination  to  an  intire  conjunction  with  him, 
that  upon  very  reasonable  conditions  they  would 
have  been  induced  to  have  entered  into  a  league 
offensive,  and  even  in  the  present  war  against 
the  Dutch:  In  order  to  which,  they  sent  their 
ambassadors  hither,  at  the  same  time  when 
Mr.  Coventry  returned,  and  they  became  the 
mediators  for  the  peace;  having  first  declared 
to  his  majesty,  that  if  the  treaty  should  prove 
ineffectual,  the  crown  of  Sweden  would  im- 
mediately join  with  his  majesty  in  the  war 
Against  the  Dutch.  What  became  of  the  other 
treaty  with  Denmark  is -publicly  kno*n,  his 
majesty  having  declared  to  all  the  world  how 
perfidiously  he  was  treated  by  the  Dane. 

There  remains  only  one  other  treaty  to  be 
mentioned,  which  is  the  last  with  the"  Dutch, 
'  upon  which  the  peace  was  made ;  and  there- 
fore it  will  be  necessary  io  set  down  the  induce- 
ments to  that  treaty^  the  whole  progress  and 
conclusion  of  it:  by  all  which  it  will  easily  ap- 
pear that  his  majesty  was  neither  betrayed  or 
deluded  in  it;  ori>*  he  were,  that  it  w'as  not 
done  by  me.  After  sa  many  encounters  and 
various  successes  in  the  war,  which  had  been 
carried  on  with  a  much  greater  expence  than 
his  majesty,  at  his  first  entrance  into  it,  was 
persuaded  it  would  cost  him,  when  he  saw  the 
strength  and  power  of  the  Dutch  so  much  in- 
creased by  the  conjunction  of  France  and 
Denmark,  which  supplied  them  with  money, 
ships,  and  (what  they  had  more  wanted)  with 
men  as  many  as  they  desired;  and  that  all  the 
propositions  he  could  make  to  Spain  could 
not  induce  them  to  enter  into  such  alliance 
with  him  as  might  embark  them  against  France; 
notwithstanding  it  was  evident  to  all  but  them- 
selves, that  the  French  resolved  to  break  the 
peace  with  them,  having  at  that  time  pub- 
lished those  declarations,  which  they  after- 
wards nude  the  ground  of  the  war :  his  majes- 
ty clearly  discerned,  that  the  Dutch  grew  less 
weary  of  the  war  than  tbey  had  before  seemed 
to  have  been;  and  that  they  would  be  able, 
with  that  assistance  and  conjunction,  to  conti- 
nue the  war  with  less  inconvenience  than  his 
majesty  was  like  to  do.  He  had  found  it  ne- 
cessary for  the  straightening  the  trade  of  the 
enemy  (the  depriving  them  of  Which  could  only 
induce  the  Dutch  to  desire  a  peace,  and  which 
.he  could  not  do  by  the  strength  of  his  own 
ships,  which  were  still  kept  together  to  encoun- 
ter their  fleet)  to  grant  as  many  commissions 
upon  letters  of  mart  to  private  men  of  war  as 
desired  the  same,  and  with  such  strict  orders 
and  limitations  as  are  necessary  io  those  cases ; 
and  he' found  indeed  the  advantage  very  great, 
in  the  damage  those  men  of  war  did  to  the 
enemy,  which  was  considerable,  and  gave 
them  great  trouble; .  on  the  other  itde,  the 


common  seamen  chose  much  rather  to  go  on 
board  those  men  of  war ;   where  their  profit 
out  of  their  shares  of  the  booty  was  greater, 
and  their  hazards  much  less  than  in  the  king's 
ships,    where    they  got  only    blows  without 
booty,  though  their  pay  and  provisions  were 
much  greater  than  they  had  been  in  any  for- 
mer times;  so  that  when  the  royal  fleet  was  to 
be  sent  out,  there  was  greater  difficulty  in  pro- 
caring  seamen  and  mariners  to  man  it    And 
then,  whereas  the  advancement  of  trade  wu 
made  the  great  end  of  the  war,  it  was  noir 
found  necessary  to  suppress  all  trade,  that  there 
might  he  mariners  enough  to  furnish  the  ships 
for  the  carrying  on  the  war;  and  this  incon- 
venience produced  another  mischief;  for,  by 
the  great,  diminution  and  and  even  suppres- 
sion of  trade,  there  was  likewise  so  great  a  fall 
in  the  customs,  excise,  and  all  other  branches 
of  the   king's    revenue,  that  it  was  evident 
tnough,  that  his  majesty  would  have  very  little 
to  carry  on  the  war,  but  what  should  anse  bj 
imposition    io    parliament  upon  the  people;  , 
who  already  complained  loudly  of  the  decay  of 
their  rent*,  of  the  small  and  low  price  which 
their  commodities  yielded  by  the  cessation  of 
trade,  and  especially  b  v  the  carrying  out  of  all 
» the  money  in  specie  from  the  several  counties!  J 
to  London,  for  the  carrying  on  of  the  war; 
and  the  parliament  itself  appeared  to  be  so 
weary  of  it\hat  instead  of  granting  a  new  sup- 
ply, proportionable  to  the  charge,  tbey  lell 
upon  expedients  to  raise  money  by  bale  of  part 
of  the  king's  revenue,  which   was  already  too 
small  to  support  the  ordinary  and  uecessary 
expence  of  the  crown :  but  above  all,  his  majes- 
ty was  most  discouraged  by  the  extreme  licence 
of  the  seamen  in  general ;    but  especially  tliose 
who  were  called  privateers,  *et  out  in  the  parti- 
cular ships  of  war  upon  adventure,who  made  no 
distinction  between  friends  and  foes;  hut,  as  it 
the  sea   bad   been  their  own  quarter*,  tbey 
seized  upon  all  ships  which  came  within  their 
view,  and  either  pillaged  them  entirely,  and  so 
dismissed   them,  (which  they   usually  did  » 
those  which  they  foresaw  would  be  delivered 
by  the  course  of  justice)  or  else  brought  them 
into  the  harbours  after  they  had  taken  from 
them  what  they  best  liked.    And  then  the  for- 
mal proceedings  in  the  court  of  admiralty, 
were  so  dilatory  and  involved  in  so  many  ap- 
peals, that  the  prosecution  of  justice  for  inju- 
ries received  grew  as  grievous  as  the  injury 
itself;  which.drew  a  universal  clamour  from  all 
nations,  that,    without    being  parties  to  the 
war,  they  were  all  treated  as  enemies.    France 
had    made   the  damage  they  bad  this  way 
received,  and  the  interruption  of  their  trade, 
a  great  part  of  their  quarrel,  and  one  ground 
of  their  conjunction  with  the  Dutch,    Froa 
Spain,  which  really  wished  better  to  us  tkas 
to  our  enenies,  the  complaints  were  as  great 
that  their  whole  trade  was  destroyed;  their 
ships    of    Flanders,     which'  supplied  Spain 
with  what  tbey  wanted  for  themselves,  sod 
with  what  was  necessary,  for  their  trade  and 
intercourse  with  the  Indies,  were  all  ttfcc* 
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as  Dutch,  because  it  was  very  *  hard  to  dis- 
tinguish tbem  by  their  language ;  which  wn 
likewise  the  case  of  all  the  Hans-Towns,  which 
made  grievous  complaints,  and  had,  without 
doubt,  received  great  damage.  Those  pro- 
vinces of  Italy,  whose  dominions  reached  to  the 
sea,  as  the  two  republics  of  Vemice  nod  Genoa, 
and  the  duke  of  Florence,  expostulated  very 
grievously  for  their  several  ships  taken  by 
those  freebooters  of  Scotland  and  of  Ireland, 
both  which  nations  enriched  themselves  very 
much  upon  such  depredations  ;  and  how  much 
soever  the  royal  navy  was  every  day  weakened, 
the  number  of  the  men  of  war  wonderfully  in- 
creased :  so.  that  those  kind  of  ships,  of  Eng- 
land, Scotland,  oud  Ireland,  covered  the  whole 
ocean;  and  Of  those  ships  which  were  taken 
and  carried  into  Scotland  or  Ireland,  (in  Eng- 
land there  were  many  re-deliveries)  it  was  ob- 
served, that  there  were  *  Vestigia  nulla  re- 
4  trorsam.'  Even  Sweden  itself,  with  whom  a 
new  stricter  alliance  was  then  entered  into, 
with  as  severe  restrictions  to  that  licence  of  the 
men  of  war  as  conld  be  contrived  for  the 
liberty  and  security  of  the  trade  of  thtt  crown, 
complained  exceedingly  of  the  violation  of  all 
these  concessions  and  provisions,  nnd  that  their 
sh:ps  were  every  day  taken  and  plundered. 
And  this  universal  complaint  began  to  awaken 
all  princes  to  a  jealousy,  thar  the  English  en- 
deavoured to  restrain  all  trade,  till  they  could 
make  themselves  the  entire  masters  of  it.  And 
it  is  very  true,  iu  the  first  entrance  of  the  war 
there  had  been  many  unskilful  expressions, 
even  in  the  parliament,  as  well  as  in  the  fre- 
quent discourses  of  parliament-men,  that  by 
this  war,  and  by  suppressing  the  Dutch,  (of 
which  they  made  not  the  least  doubt)  tbe  king 
would  <be  able  to  give  law  to  all  the  trade  of 
the  world,  and  that  no  ships  should  pass  the 
sea  without  paying  some  tribute  to  England  ; 
which  liberty  and  rashness-  in  discourse,  made 
a  great  impression  upon  those  who  wished  any 
mischief  to  tbe  Dutch,  tilt  they  saw  what  dan- 
ger might  ensue  to  themselves  by  the  success  of 
the  English  ;  aod  thereupon  wished  that  they 
might  break  themselves  upon  each  other, 
without  advantage  to  either  party:  and  this 
general  temper  and  complaint  made  the  deeper 
impression  in  his  majesty,  by  his  discerning  an 
extreme  difficulty,  if  not  an  impossibility,  to 
give  a  just  remedy  to  it;  and,  consequently, 
that  he  should  be  shortly  looked  upon  as  a 
common  enemy.  He  had  taken  very*  great 
pains,  upon  deliberate  consultations,  to  aup- 

{>ress  that  odious  irregularity  and  destructive 
iceoce  that  was  practised  amongst  the  sea- 
men, and  bad,  in  many  particular  cases,  him- 
self examined  tbe  excess,  and  caused  exem- 
plary justice  to  be  done  upon  the  offenders,  and 
restitution  to  be  made  ot  what  had  been  taken, 
at  least  of  what  was  left  ;  for  no  justice  could 
preserve  the  injured  persons  from  being  losers : 
he  granted  socn  rules,  and  privileges,  and  pro- 
tection to  the  ports  of  Flanders,  and  to  others 
of  his  alliesy  ms  themselves  desired,  and  looked 
•poo  at  their  roil  security ;  but  then  he  quickly 


{  found,  that  from  those  very  ports,  and  in  those 
|  very  ships  which  enjoyed  those  privileges,  the 
'  trade  of  the  Dutch  was  driven  on  :  so  that  it 
was  evident  enough,  that  by  that  liberty  which 
other  nations  thought  themselves  in>  justice  in- 
titled  to,  if  not  restrained,  the  Hollanders 
themselves  would  be  easily  able  to  carry  on 
their  whole  trade  in  the  ships  of  Flanders, 
Hamburgh,  and  the  other  free  towns,  or  in 
their  own  ships  owned  by  the  other ;  and  that 
the  restraint  would  be  likewise  impossible, 
without  a  total  suppression  of  the  men  of  war, 
and  a  revocation  of  all  commissions  granted 
to  any  of  them ;  which  must  likewise  be  at- 
tended with  the  freedom  and  security  of  trade-, 
to  all  his  majesty's  enemies.  In  the  last  en- 
counter at  sea,  the  Prince  Royal,  and  three 
others  of  his  majesty's  navy,  had  been  lost  ; 
and  another  (the  London)  had  been  burnt  in 
the  river  by  the  negligence  of  the  setfmen  ;  for 
there  was  never  any  discovery  made,  that  there 
was  any  purpose  or  malice  in  it:  The  French 
had  obliged  themselves,  that  the  dokede  Beau- 
fort, admiral  of  France,  should,  with  the  whole 
fleet  under  liis  command,  amounting  to  eigh- 
teen good  ships,  join  with  the  Dutch  f  and  the 
king  of  Denmark  was  likewise  engaged  to  send  - 
all  his  greatest  ships,  which  were  ten  or  a 
dozen,  in  order  to  the  like  conjunction.  So 
that  his  majesty  clearly  discerned  that  tbe 
enemy  would  be  much  superior  to  him  in 
strength  and  power,  though  he  should  have 
been  able  to  have  manned  and  set  out  all  his 
royal  navy;  which  he  very  well  foresaw  he 
should  not  be  able  fo  do,  both  for  want  of 
money,  and  want  of  teamen,  who  were  already 
in  great  disorder  and  mutiny  for  want  of  their 
pay,  of  which  there  was  indeed  a  great  ttrrear 
due  to  them  ;  and  which  was  worse,  there  was 
grown  such  an  animosity  amongst  the  principal 
officers  of  the  fleet  between  themselves,  that 
tbe  whole  discipline  was  corrupted  ;  so  that  it 
was  hard  to  resolve  into  what  hands  to  pat  the 
chief  government  thereof,  if  it  could  have  been 
made  ready.  Upon  which,  and  the  whole  state 
of  affairs,  upon  deliberation  and  frequent  con- 
sultation with  the  principal  officers  of  the  sea, 
and  such  others  whose  experience  in  such 
matters  rendered  them  most  capable  to  give 
advice,  his  majesty  found  it  most  counsellable 
to  resolve  to  make  a  defensive  war  the  next  • 
year,  and  to  lay  up  all  his  great  ships;  and  to  * 
have  some  squadrons  of  tbe  lighter  vessels  con-\ 
tinue  in  several  quarters  assigned  to  them,  - 
which  should  be  ready  td  take  any  advantage  _ 
which  should  be  offered ;  and  that  there  should  ~ 
be  likewise  ready  in  the  river  another  good 
squadron  of  ships  against  the  end  of  the 
summer,  which  being  ready  to  joio  withj those 
which  lay  out,  wheu  the  enemy  was  weary, 
and  their  ships  foul,  should  be  able  to  make 
many  notable  advantages  upon  them ;  of  which 
they  who  advised  it  were  so  confident,  that  they  , 
did  believe  this  defensive  way,  thus  ordered  ' 
nnd  prosecuted,  would  prove  a  greater  damage 
to  the  enemy  in  their  trade,  and  all  other  res* 
pects,  than  they  liad  ever  yet  undergone.   And 
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in  all  this  counsel  and  resolution  I  had  no  other 
part  than  being  present ;  And  not  understand- 
ing the  Mibjecft  matter  of  the  debate,  I  thougl* 
myself"  not  Co  be  able  to  answer  any  of  the 
reasons  which  had  been  altedged. 

These  considerations,  upon  a  foil  survey  of 
bis  ill  condition  at  home  and  abroad,  induced 
his  majesty  so  wish  that  there  were  a  good  end 
of  the  war;  which,  inclination  hie  majesty 
vouchsafed  to  inform  roe  o£  well  knowing  that 
I  would  be  very  glad  to  contribute  all  1  could 
to  it,  at>  the  thing  i  desired  most  in  this  world, 
and  which  I  thought  would  prove  the  greatest 
heaent  to  the  king  and  kingdom ;  and  his  ma- 
jesty likewise  told  me,  that  he  found  all  those 
who  had  been  most  forward  and  impatient  to 
eater  into  this  war,  were  now  weary  of  it,  and 
would  be  glad  of  a  peace;  so  that  there  re- 
mained now  nothing  more  to  do,  thus*  tor  his 
majesty  t»  advise  with  whom  he  thought  fit 
(for  there  seemed  many  reason*  to  conceal 
bath  the  inclination  to  peace,  and  the  resolu- 
tion not  to  set.  out  a  summer  fleet;  from  being 
publicly  known)  what  method  to  observe,  and 
what  expedients  temake  use  of,  fur  the  betffr* 
aecuring  this  wished- for  peace,,  without  appear- 
ing to  be  too  solicitous  or  importunate  for  it* 
or  so.  weary  of  the  war  as  in  truth  he  was ;  and 
to  this  consultation  bis.  majesty  was  pleased  to 
call,  together  with  his  royal  brother,  prince 
Rupert,  the  general,  the  Lord  Treasurer,  myself, 
an*  those  other  honourable  persons  with  whom 
he  used  to  advise  hi  his  most  secret  and  most 
ismaneUut  affairs. 

That  which  occurred  first  whs,  to  consider 
whether  there  were  any  hope  of  dividing 
the  French,  from  the  Dutch ;  upon  wluclt 
supposition  the  prospect  was  not  unplea- 
eent,  the  war  with  one  of  them  being  hope- 
fully enough  to  be  pursued;  the  conjunc- 
tion, was  only  formidable:  And  to  this  pur- 
pose several  attempts  were  made  both  in 
France  and  Hoihmd ;  both  sides  beine  equally 
resulted  not  to  separate  from  each  other,  till  a 
joint  peace  should  be  made  with  England, 
though  they  both  owned  a  jealousy  of  each 
other,  those  of  Holland  having  a  terrible  ap- 
prehension and  foresight  of  the  king  of  France's 
designs,  upon  Flanders,  which  would  make 
bin  greatness  too  near  a  neighbour  to  their 
territories ;  beside*,  that  the  logic  of  his 
demands  upon  the  devolution  and  nullity  of 
the  former  treaty  upon  the>  marriage,  was 
equally  applicable  to  their  whole  interest, 
aa  it  wen  trl  their  demands  from  the  king 
of  Spain:  And  France,  upon  all  the  at- 
tacks ther  had  made  both  in  France  with  the 
ambassador  there,  and  in  Holland  by  their  own 
auibaasador,  band  clearly,  that  they  were  to 
expect  no  assistance  front  the  Dutch  in  their 
designs,  and  that  at  least  they  wished  them  ill 
success,  and  would  probably  contribute  to  it 
npen;  the  first  occasion ;  and  this  made  them 
walling  to  determine  their  so  strict  alliance, 
wjhich  we*  already  very  chargeable  to  them, 
nudnot  like  to  be  attended  with  any  notable 
atwWsaayuncapt.  i»  weakening,  an  ally  from 
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whom  they  probably  promised  themselves  mars 
good.  However,  neither  the  one  or  the  other 
could  be  induced  to  enter  into  any  treaty  apart, 
though  they  both  seemed  willing  and  denroas 
of  a  peace :  in  order  to  which,  tlie  Dutch, 
through  the  Swedes  ambassador's  hands,  had 
writ  to  the  king,  to  offer  a  treaty  in  any  such 
neutral  place  as  his  majesty  should  make  choice 
of;  professing  that  they  should  make  no  scru- 
ple of  sending  their  ambassadors  directly  to 
his  majesty,  but  that  their  conjunction  with 
the  otiier  two  crowns,  which  required  a  neutral 
place,  would  not  admit  that  condescensioB ; 
and  at  the  same  time  they  intimated  to  the 
Swedes  ambassadors,  thai  the  king  of  France 
would  not  send  his  ambassadors  into  Flanders, 
or  any  place  of  the  king  of  Spain's  dominions; 
and  therefore  wished  that  his  majesty  woold 
make  choice  of  Diaseldorp,  CoUen,  or  Frssk- 
f>rt,  or  Uameorough,  or  any  other  place  which 
his  majesty  abouU  think  more  convenient  than 
the  other,  under  that  exception  :  All  which 
places,  and  in  truth  any  otiier  out  of  the  king 
of  Spata's  dominions,  were  nt  such  a  distance 
(the  winter  being  now  near  over),  that  there 
could  be  no  reasonable  expectation  of  the  fruk 
of  tlie  treaty  in  time  to  prevent  more  acts  of 
hostility. 

About  this  time  the  earl  of  St.  Albans  bavin* 
been  sent  into  England  by  the  queen-mother 
upon  her  own  particular  affairs,  M.  De  Ro- 
vigny  did  write  to  him,  that  that  court  did 
earnestly  desire  a  peace ;  and  that,  if  he  wen 
in  France,  he  did  believe  some  expedient 
might  be  found  that  would  produce  the  ssee; 
and  he  continued  lor  many  weeks  together  to 
write  very  earnestly  to  the  earl  of  St.  Albans 
to  come  into  France  with  authority  to  treat 
and  couclude  a  peace/ and  that  it  might  bs 
made  before  suspected.  All  which  letters  the 
earl  shewed  ro  his  majesty.  M.  Ds  Kurigny 
was  a  person  very  well  known'  to  the  lust, 
and  many  others  in  the  court,  to  be  too  wise  s 
man  to  write  upon  such  a  subject,  and  in  sock 
a  manner,  without  very  good  authority ;  and 
that  he  was  likewise  a  man  of  honour,  snd 
would  not  suffer  himself  to  be  made  use  of  open 
any  unworthy  design ;  and  therefore  his  ma- 
jesty  concluded,  that  it  would  be  fit  that  the 
earl  of  St.  Albans  should  transport  liimstlfinto 
France :  who  having  dispatched  all  the  bos>- 
ness  for  which  he  was  sent  by  the  queen,  bit 
return  could  administer  no  cause  of  jealousy  to 
any;  nor  had  he  so  much  as  a  letter  of  credit 
from  the  king,  and  only  had  direction  to  ■»• 
demand  from  M.  De  RuVieny,  upon  what 
ground  he  had  so  earnestly  invited  him  oter, 
and  to  receive  any  proposition  he  or  any  body 
else  should  oner  in  order  to  peace,  which  bs 
should  transmit  to  his  majesty,  and  expect  as 
answer ;  with  a-  positive,  negative  instruction* 
that  if  any  proposition  should  be  made  to  bim 
to  oblige  his  majesty  to  assist  the  French 
against  Flanders,  he  should  utterly  reject  it. 

At  the  same  time  the  baron  Delssola,  who 
was  envoy  from  the  emperor,  and  a  much  sort 
dejuarou*  maa  than  thftSpejaiih  afehititwfrj 
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and  so  more  relied  upon  in  Madrid  as  well  as 
Vienna,  in  tlftbe  affairs  which  concerned  their 
joint  interest,  pretended  to  have  received  li- 
ters from  Holland,  by  the  consent  and  with  the 
privity  of  De  Witt,  that  they  had  there  a 
great  mind  to  peace;  and  that  if  De  Witt, 
who  was  looked  upon  as  the. only  man  that  op- 
posed it,  might  receive  any  assurance  of  the 
good-will  ana  protection  of  the  king,  he  woald 
be  willing  to  negotiate  the  peace,  whether 
France  should  be  willing  to  it  or  no ;  and 
the  baron  (who  had  nothing  more  to  solicit  on  * 
the  emperor's  behalf)  offered  immediately  to 
take  his  leave  and  return  to  Brussels,  and 
from  thence  he  would  go  incognito  to  the 
Hague,  and  confer  with  De  Wilt,  and  would 
thereupon  give  bis  majesty  advertisement  what 
he  might  depend  upon.  The  king  would  have 
thought  the  better  of  any  peace  that  had  been 
procured  without  the  interposition  of  France, 
ami  therefore  willingly  consented  to  his 
journey;  and  gave  him  leave  to  assure  De 
Witt,  that  he  should  find  all  possible  good-will 
and  friendship  from  Ins  majesty,  and  that  his 
majesty  desired  nothing  more  than  a  just  and 
an  honourable  peace,  and  upon  such  conditions 
as  might  make  it  lasting. 

Whilst  these  matters  were  in  agitation  in 
France  and  in  Holland,  the  Swedes  ambassa- 
dors earnestly  solicited  for  an  answer  to  the 
letter  they  presented  to  his  majesty  from  the 
States,  concerning  a  neutral  place ;  which  pot 
his  majesty  to  another  deliberation.  Not  to 
return  any  answer,  would  be  interpreted  a  re- 
fusal of  the  Treaty,  and  so  make  his  majesty 
appear  to  all  christian  princes  to  be  better 
pleased  with  the  war.  To  accept  of  any  of 
chose  places  insinuated  from  the  Dutch,  would 
be  against  his  dignity,  io  so  far  condescending 
to  the  unreasonable  imposition  of  the  king  of 
France;  and  yet  to  nominate  any  place  in 
Flanders  for  the  Treatv,  after  France  had  so 
positively  declared  itself,  would  be  interpreted 
both  by  France  and  Holland  as  a  rejection  of 
the  Treaty,  at  least  would  make  France  less 
solicitous  for  a  good  end  of  it.  When  'his  ma- 
jesty called  that  committee  of  the  hoard  to 
consult  upon  some  expedient  in  this  affair,  he 
proposed  himself  one  expedient,  which  I  am 
sure  I  bad  not  beard  of  before ;  which  was, 
to  make  choice  of  the  Hague  for  the  place  to 
treat  in.  The  condescension  to  Holland,  in 
tending  his  ambassadors  to  treat  in  their  own 
province,  was,  not,  upon  a  disquisition  of  it, 
thought  to  be  of  that  importance,  as  to  neglect 
the  beoefits-and  conveniences  which  might  rea- 
sonably be  expected  from  the  having  it  in  thnt 
place.  Tlie  people  were  not  only  generally 
very  weary  of  the  war,  and  desirous  of  a  peace, 
bat  the  States  themselves  were  very  much  di- 
vided, and  De  Witt  had  been  exposed  to  many 
difficulties  and  reproaches,  under  thexharucler 
of  being  the  sole  person  who  desired  the  pro- 
secntioa  of  the  war;  and  he  had  prevailed 
most,  by  taking  upon  him  to  assure  the  States, 
that  the  king  had  no  thoughts  of  .peace,  but 
only  laboured  to  separate  France  from  them, 
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and  divide  them  amongst  themselves.  There 
could  not  be  a  greater  manifestation  of  his 
majesty's  ardent  desire  of  peace,  than  by  offer- 
ing to  send  his  ambassadors  to  the  place  where 
the  body  of  the  States  themselves  resided,  and 
who  would  be  the  only  judges  of  the  reason- 
ableness of  what  his  majesty  should  propose, 
and  by  being  upon  the  place  might  give  all  ex- 
pedition to  the  work :  besides,  that  all  other 
princes  concerned  had  their  ministers  likewise 
there  ;  and  therefore  if  bis  majesty's  overture 
in  thb  particular  should  be  rejected,  all  the 
world  would  conclude'  that  the  Dutch  would 
not  endure  so  much  as  to  hear  of  peace.  And 
upon  these  reasons  the  resolution  was  taken 
to  name  the  Hague  for  the  place  of  the  Treaty, 
and  his  majesty's  letters  were  dispatched  ac- 
cordingly, -v 

The  first  news  we  heard  from  Parts  and  the 
Hague,  after  the  earl  of  St.  Albans  being  ar- 
rived there,  and  the  baron  De  Issola  at  Brussels, 
was  a  great  complaint,  that  the  king  had  sent 
the*  baron  De  Issola  privately  to  the  Hague 
with  overtures  of  peace ;  but  especially  with  de* 
sign  to  divide  Holland  from  France,  and  to  per- 
suade them  to  break  their  aljiance  with  them  ; 
in  which  .there  were  some  .particular  expressions 
which  his  majesty  had  in  truth  used  to  the 
baron  De  Issola,  and  manyother  which  he  had 
never  used.  The  king  had  reason  to  conclude 
from  hence,  that  De  Witt  was  never  to  be 
treated  withal  privately;*  and  that  the  baron 
De  Issola  was  not  to  be  trusted,  he  having  per- 
suaded and  prevailed  with  his  majesty  to  give 
him  leave  to  speak  with  De  Witt  upon  some  let* 
ters  he  had  shewed  the  king  from  M.  Friquert, 
the  emperor's  envoy  at  the  Hague,  a  gentleman 
not  unkuown  to  his  majesty,  and -of  a  very 
clear  reputation ;  wherein  there  was  mention 
6f  a  discourse  made  by  De  Witt  to  him,  which 
might  very  well  encourage  the  king  to  give 
thnt  in  charge  to  the  baron',  which  his  majesty 
had  in  truth  commended  to  him :  nor  in  truth 
had  it  been  material,  if  he  had  said  no  more 
than  his  majesty  gave  him  leave  to  do;  which 
yet  he  promised  not  to  mention,  except  he' 
clearly  discerned  the  other  to  be  very  willing 
to  deal  as  freely  with  his  majesty  ;  hut  it  plainly 
appeared  that  the  baron  had  far  exceeded  his 
commission,  and  said  many  tilings  for  which 
he  had  not  any  power,  and  which  in  truth  had 
never  passed  in  discourse  between  the  king 
and  him.  And  as  the  king  of  France  had  al- 
ways expressed  the  greatest  prejudice,  and  lire 
most  bitter  jealousy,  from  the  time  that  the 
Baron  was  designed  for  England,  as  a  person 
who  deHel'ted  hi  nothing  so  much  as  in  puzzling 
and  perplexing,  and  creating  intricacies  in  all 
treaties  in  which  he  had  ever  been  engaged, 
which  had  been  many  in  several  courts  of 
Christendom ;  so  indeed  his  parts  were  mast 
proportioned  for  embroiling  and  for  preventing 
,  any  conclusion,  in  which  he  gave  himself  leave 
to  say  and  do  any  thing  which  he  thought  would 
contribute  to  his  end,  without  the  least  consi- 
deration of  ingenuity  or  sincerity  in  the  matter; 
though  otherwise  it  cannot  be  denied  that  he 
.2K 
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was  ft  man  of  great    parts,  mid  of  a  universal 
understanding  in  tlie  affairs  of  Christendom. 

At  the  same  time  the  king  of  France  com- 
platued  of  the  authority  given   by  his  majesty 
to  the  baron  De  Issola,  »e  found  in  the  Dutch 
printed  Gazette  the  copy  of  a  letter  written 
then  by  the  king  of  France  himself  to  the  States ; 
in  which  he  informed  them  of  the  earl  of  St. 
Albans   being  newly  come  to  him  with  propo- 
sitions from   the  king  of  England  in  order  to 
peace ;  and  that  he  had  a  plenipotentiary  com- 
uiUsion  to  treat  and  conclude,  mentioning  some 
of  the  conditions  he  had  offered ;  and  therefore 
desired  that  they  would  arm  their  ambassadors 
in  France  to  join  in  the  Treaty.    Tins  gave  his 
majesty  great  offence,  and  lust  cause  to  suspect 
that  whatever   pretences  i* ranee  had  made,  it 
did  not  at  all  desire  the  peace  ;  and  he  had  the 
more  reason  to  complain  of  this  injury,  because 
there  was  not  the  least  colour  or  groond  of 
truth  in  the  relation,  the  earl  of  St.  Albans 
having  not  auy  thing  like  of  commission;  nor,  as 
lie  protested  upon  this  occasion,  (whereof  he 
had  likewise  taken  notice  at  Paris,  and  com- 
plained bt  fore  he  could  have  any  advertisement 
from  England)  had  he  ever  pretended  to  have 
the  least  power  from  his  majesty ;  nor  had  be 
ever  mentioned  any  of  those  particulars  to  any 
person  which  were  so  formally  inserted  in  tliat 
king's  letter  to  the  State*.:    and  his  majesty 
was  the  more  confirmed  in  his  belief  that  France 
would  not  contribute  to  the  peace,  because  they 
did  at  this  very*  time,  with  equal  passion  to  De 
Witt  himself,  oppose  the  Treaty  at  the  Hague; 
against  which  they  could  have  no  reason  to  ex- 
cept, if  they  had  a  mind  to  the  peace,  unless 
they  hoped,  by  the  trick  that  is  mentioned  be- 
fore, to  have  got  the  Treaty  to  Pari*  by  a  com- 
mission to  the  Earl  of  St.  Albans;  which  they 
had  tried  all  the  ways  they  could  to  obtain,  and 
his  majesty  had  as  positively  refused  to  grant, 
and  then  resolved  to  insist  on  the  Hague,  or 
upon  so ine  place  in  Flanders,  let  the  success  be 
what  it  would. 

During  this  agitation,  an  express  was  sent 
.  over  from  the  earl  of  St.  Albans,  with  two 
papers  which  he  had  received  from  M.  de  Ly- 
onue,  and  both  in  his  own  hand,  which  ori- 
ginals were  sent  to  the  king;  the  one  con- 
.  tamed  a  proposition  for  the  peace,  that  there 
should  be  uo  mention  of  the  charges  of  the 
star,  or  the  damages  received  by  it  on  either 
side ;  but  that  it  should  be  in  his  majesty's  choice 
•whether  all  things  should  remain  in  the  state 
they  were  at  present,  either  side  to  keep  what 
it  had  taken,  and  were  possessed  of  by  reason 
of  the  war ;  or  that  both  sides  should  come  to 
an  account,  and  either  be  repaired  by  the 
other  for  the  damages  it  had  sustained;  and 
tint  after  his  majesty  had  made  hia  election  of 
those  two  particulars,  from  thence  the  peace 
should  be  observed  between  the  king  and  the 
Dutch,  according  to  the  last  treaty  which  had 
been  made  at  London  after  his  majesty's  re- 
turn. The  other  paper  was  a  proposition 
,  made  to  his  majesty,  that  he  would  promise 
under  his  hand  that  be  would  not,  tloriog  the 


space  of  a  year  to  come,  enter  Into  any  treaty 
to  the  prejudice  of  France,  nor  give  any  as- 
sistance against  France  during  that  year,  this 
overture  being  made  about  the  beginning  of 
March ;  and  in  consideration  hereof,  the  king 
of  France  would  restore  the  island  of  Sc  Chris- 
topher's, which  he  had  newly  taken  from  tl* 
English,  and  would  undertake  that  the  Dutch 
j<houtd  consent  to  the  peace  upon  the  condi- 
tions formerly  mentioned ;  and  that  the  treaty 
should  be,  if  his  majesty  desired  it,  at  Dover  or 
Canterbury,  since  it  would  not  be  possible  to 
persuade  De  Witt  ever  to  consent  Unit  it 
should  be  at  the  Hague;  which  he  looked 
upon  as  a  design  only  to  countenance  the 
party  of  his  enemies :  and  at  the  same  time 
the  States  writ  again  to  the  king,  and  offered  to 
i  reat  at  Dover  or  Canterbury. 

Though  his  majesty  had,  in  all  his  answers 
to  the  Dutch,  demanded  satisfaction  for  the 
damages  he  had  sustained,  and  for  the  charge 
of  the  war ;  and  made  little  doubt,  if  France 
had  not  entered  into  that  conjunction,   that 
they  would  have  been  induced  to  have  made 
some  compensation  towards  it ;  yet  the  case 
was  now  altered,  and  they  thought  themselves 
by  the  new  alliances  to  stand  upon  the  aoV 
vantage  ground,  so  that  his  majesty  found  any 
demand  of  that  kind.  Would  not  be  submitted 
to ;  nor,  in  truth,  had  the  like  been  insisted 
upon  in  any   treaties  of  this  age,  after  the 
longest  or  sharpest  war  that  had  been  made. 
Hereupon,  after  full  deliberation,  his  majesty 
was  well  contented  to  accept  of  the  proposi- 
tions made  by  the  king  of  France  fur  tlie  peace, 
and  made  clioice  of  the  first  alternative*,  that 
both  parties  should  be  contented  to  eujoy  what 
they  had  got  without  any  account,  the  Dutch 
having  lost  very  much  more  than  the  English ; 
und  we  having  takeu  from  them  in   Guinea, 
and  upon  that  coast,  more  important  places 
than  they  had  taken  from  us :  and  the  restitu- 
tion of  St.  Christopher's  by  the  kinij  of  France, 
put  his  majesty  iuto  the  same  condition   in  his 
plantations  in  the  West  Indies,  as  he  had  been 
before  the  war. 

When  his  majesty  thought  that  nil  things 
upon  the  matter  had  been  adjusted,  and  cared 
the  less  where  the  treaty  should  he;  and  hav- 
ing sent  such  an  answer  into  France  as  was 
punctually  agreeable  to  what  had  been  thence 
desired  ;  he  received  another  dispatch  from 
thence,  with  infinite  excuses,  and  protestations 
of  sincerity,  that  the  Dutch  had  expressly  re- 
fused to  cousent  to  a  peace,  except  the  king 
would  remit  and  part  with  the  island  of  Pofa- 
romie  in  the  East  Indies ;  an  island  which  had 
been  formerly  taken  by  the  Dutch  x  from  tbev 
English  with  very  foul  circumstances,  and  the 
re* delivery  wiiereof  was  promised  by  them  m 
their  treaty  with  Cromwell,  and  again  renewed 
in  their  last  treaty  with  the  kidg,  and  his  ma- 
jesty had  sent  ships  thither  to  receive  it; 
which  not  being  delivered  upon  pretence  ef 
want  of  some  formality  in  the  demsjwting,  it 
was  t>ne  of  the  grounds  of  the  present  war,  as 
an  indignity  and  •  breach  of  latch  towards  so* 
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concerning  the  business  of  Polaroone,  he  gave 
(hem  c barge  to  insist  upon  the  delivery,  and 
sent  to  the  East-India  Company,  who  had  the 
sole  interest  iu  that  islaud,  to.  scud  their  depu<- 
ties  to  the  Treaty*  who  should  he  privy  to  all 
that  should  be  treated  upon  that  affair,  and 
who  might  propose  or  accept  whatsoever  they 
thought  best  for  themselves ;  towards  i he  ob- 
taining whereof,  Fraace  was  bo  fully  engaged 
to  use  their  utmost  interposition. 

What  passed  during  the  Treaty  is  known  to 
so  many,  that  I  need  not  mention  it  here,  evtry 
dispatch  from  tlie  ambassadors  being  read  and 
debated  at/the  Council- Board ;  and  when  such 
difficulties  did  arise  that  the  ambassadors  would 
not  take  upon  thein  to  make  any  conclutina 
without  a  particular  communication  of  the 
temper,  and  disposition,  and  resolution  of  nil 


ansjesty:    though  they  protested  that  it  was 
only  the  fault  of  their  governor  in  those  parti, 
who  for  want  of  an  order  from  the  East  India 
Company,  though  he  did  receive  the  order  of 
the  State*  General,  had  not  tefused,  but  de- 
layed its  delivery ;  and  that  that,  and  all  other 
orders  that  could  be  required*  were  aguiu  re- 
sewed*   and  already  tent  thither,    and   they 
were  confident  the  place  was    by  that    time 
ghrea    op.     It   was  alledged   by   the  king  of 
France,    chat  the  Dutch  had  always  declared 
to  him,    in  all  the  discourses  which  had  been 
between    them  of  a  treaty,  that  they  would 
never  restore  Polnroone :  and  M.  de  Lyon ne 
protested,  that  he  had  never  known  that  the 
restitution  thereof  was  comprehended   in  the 
last  treaty,  but  conceived  that  it  would  fall 
within    the   alternative,  if  the    king    should 
make  choice  of  that;    which  he  liad  done, 
or    otherwise  would    fall  into    the   account: 
nod  'concluded    with  a  very  earnest  desire, 
that  the    kiog  would    rather  yield    in.  that 
particular,  than  break  the  treaty  for  ap  island 
which    was  nothing    worth  for    the  present, 
ffror  could  be  made  valuable  in  less  than  seven 
years  ;  with  a  protestatioo  still,  that  be  would 
do     ail  that  was  in  his  yower  to  persuade 
Che  Dutch  to   part    with  Polaroone;    hut  if 
they  »houW  deny  to  do  it,  he  could  not  separate 
liioiself  from  them  upon  that  point,  since  they 
bad  still  iqentioued  it  as  a  condition :  but  if  his 
majesty  would  yield  in  that  particular,  all  diffi- 
culties, should   be  removed,   and  the  Treaty 
concluded  without  any  new  obstruction.    This 
unreasonable  litigation,  and  the  receding  from 
what  had  been  so  fully  undertaken  before,  re- 
moved all  confidence  from  his  majesty  of  the 
sincere  intentions  of -France; -nor  could  he 
foresee  what  other  new  scruples  would  arise 
from  the  one  hand,  and  be  admitted  by  the 
other.    However,  after  a  full  deliberation  with 
his  cduncil  upon  the  whole  s^ate  of  his  affairs, 
and  after  having  communicated  to  them  all 
that  had  passed,  he  did  resolve  not  to  reject 
the  Treaty,  but  was  contented    that  Breda 
should  he  the  place;  not  thinking  it  fit,  for 
maoy  reasons,  to  bring  the  Treaty  to  Dover  or 
Canterbury*  to  give  the  enemy  that  advantage 
if  it  should  prove  ineffectual,  that  it  should  be 
broken  in  his  own  dominions:    or  to  make 
other  advantages  by  infusions  to  the  people, 
who  were  generally  more  dissatisfied  than  they 
bad  reason  to  be :  and  thereupn*    his  majesty 
named  the  lord  Hollis,  and  Mr.  Henry  Coven- 
try of  his  majesty's  bed-chamber,  for  his  am- 
bassadors in  that  Treaty,  men  very  well  quali- 
fied for  the  service,  wh  >  were  dispatched  to 
Breda  as  soon  as  was  possible,  which  was  about 
the  beginuing  of  May;   France  having  pro- 
mised, that  the  fleet  under  the  command  of 
the  duke  de  Beaufort  should  remain  in  the 
port,  and  that  he  would  use  his  utmost  power 
to  dispose  the  Dutch,  in  the  entrance  into  the 
Treaty,  to  consent  to  a  cessation,  that  so  there  , 
night  be  so  more  acts  of  hostility  on  either 
side,  until  it  might  appear  « hat  success  the 
Treaty  was  like  to  have  towards  a  Peace :  and 


the  persons  concerned,  they  thought  fit  that 
one  of  themselves  (the  lor4  ambassador  Co- 
ventry) should  attend  his  majesty,  being  obliged 
to  return  with  his  majesty's  answer  within  so 
many  days;  and  as  soon  as  he  arrived,  lie 
gave  his  majesty  a  full  account,  before  the 
whole  Council-board,  of  all  that  had  passed  iu 
the  Treaty ;  that  the  Dutch  behaved  themselves 
very  insolently,  and  that  the  authority  of  De 
Witt  was  so  great  at  the  Hague,  with  the  Slates, 
that  nobody  durst  oppose  any  thing  he  advised ; 
that  the  Dane,  by  his  instigation,  had  made 
demands  of  a  very  insolent  nature ;  that  they 
believed  that  the  French  ambassadors  had  be- 
haved themselves  very  well,  and  done  all  that 
was  in  their  power  to  do,  and  had  restrained 
the  Dutch, from  their  insolence  by  threats  and 
menaces,  which  they  likewise  used  towards  the 
Dane  :  In  fine,  he  read  all  the  articles  which 
were  concluded  between  them  ;  with  all  those 
which  remained  undetermined  and  uncon- 
sented to,  on  either  side;  with  what  the  French 
ambassadors  resolved  to  persuade  and  reduce 
the  Dutch  to  consent  to  yiehf  to,  or  to  declare 
against  them  in  their  master's  name.  Upon 
which  report,  every  particular  article  was  at 
large  debated  at  the  board,  which  took  up 
many  days.  The  ambassador  said,  there  was 
not  the  least  lope  of  having  Polaroone  re- 
stored to  the  English ;  that  they  said  it  was 
contained  in  that  alternative  which  the  king 
had  made  choice  of;  and  when  it  was  replied 
to  them,  that  the  words  of  that  alternative 
clearly  determined  the  contrary ;  for  that  either 
side  was  to  remain  possessed  of  what  they  had 
got  by  reason  of  the  war,  which  could  sot  be 
applied  to  this  island,  which  they  had  unjustly 
taken  and  usurped  so  many  years  before;  and 
that  they  were  obliged,  by  the  last  treaty,  to 
restore  it,  so  that  the  war  had  no  operation 
upon  that ;  to  this  they  answered,  that  they 
had,  according  to.  the  treaty,  sent  orders  for 
the  re-delivery  of  it,  and  that  they  believed  it 
had  been  delivered  accordingly;  and  that, 
upon  the  news  of  the  war,  their  subjects  had 
retaken  it  again,  which  would  bring  it  within 
tlie  very  letter  of  the  alternative :  and  this  our 
East-India  Company  was  so  far  from  contra- 
dicting, that  they  believed  it  to  he  true,  and 
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had  shewed  me,  before  the  Treaty  began,  a 
letter  they  had  received  from  one  of  their  fac- 
tors in  the  Indies,  that  there  was  a  report 
there,  that  the  Dutch  had  delivered  up  Pola- 
roone  to  those  who  were  sent  to  receive  it, 
and  that  shortly  after  that  they  hod  taken  it 
from  tticm  again;  and  therefore  they  desired 
that  a  special  article  might  be  inserted  in  the 
Treaty,  whereby  the  Dutch  might  be  obliged 
to  give  it  up  again,  if  they  had  in  truth  so  in- 
directly delivered  it,  that  they  might  again  Re- 
possess themselves  of  it ;  which  couM  not  but 
be  understood  to  be  a  plaiu  violation  of  their 
public  faith,  or  a  vile  artifice  to  elude  it.     The 
ambassadors  replied,  That  if  it  had  been  in 
truth  delivered  by  them,  though  so  indirectly 
taken,  they  could  not  insist  upon  if,  but  allow 
it  to  be  in  the  alternative ;  they  desired  only 
that  it  might  be  inserted  in  the  article,  that  if 
in  truth  it  had  never  been   delivered,   they 
should  be  obliged  to  do  what  so  long  since 
they  should  have  done.    The  Dutch  answered, 
That  the  end  of  this  Treaty  was  to  establish  a 
firm  Peace,  and  therefore  they  would  admit  of 
no  doubtful   expressions  which  might  create 
future  disputes.   The  ambassadors  said,  It  was 
very  evident,  and  the  French  ambassadors  had 
acknowledged  the  same   to   them,   that  they 
wtre  resolved  never  to  part  with  the  island  ; 
so  that  there  remained  no  more  to  be  consi- 
dered upon  thsjt  particular,  but  whether,  upon 
the  refusal  of  Polaroone,  the  war  should  be 
continued.     The  East  India*  Company  Were 
sent  for  to  deliver  their  opinion  ;  and  they  very 
frankly  declared,  that  they  believed  a  Peace  to 
be  very  necessary  for  the  kingdom,  and  there- 
fore would  not  that  the  war  should  be  conti- 
nued upon  any  particular  interest  of  theirs ; 
ami  it  was  evident  enough,  that  if  the  war  con- 
tinued,  their  whole  East-India  trade  must  be 
destroyed,  the  Dutch  being  so  much  superior 
in  shipping,  and  all  kind  of  strength,  in  those 
parts.     Hereupon  the  king  resolved  to  consent 
to  their  keeping  of  Polaroone;  and  I  do  not 
know  that  there  was  one  man  at  the  board  of 
another  opinion.     To  conclude,  after  a  long 
debate  for  so  many  days  upon  every  particular, 
the  king  resolved,  with  the  concurrence  of  the 
whole  board  (one  or  two  persons  only  excepted) 
to  consent  to  the  Peace  upon  such  concessions 
and  provision  as  the  French  ambassadors  had 
obliged  themselves -to  bring  the  Dutch  to  con- 
tent to;   and  thereupon  the  ambassador  re- 
turned with  full  power,  and  in  a  short  time 
after  that  Peace  was  concluded  and  published. 
And  therefore  I  cannot   understand   how  his 
majesty  could  be  deluded  or  betrayed  in  that 
Treaty,  which  passed  with  such  a  lull  exami- 
nation and  disquUhion ;  and  in  all  which  de- 
bates his  majesty  himself  had  taken  the  pains 
to  discourse  more,  and  to  enlarge  himself  in 
the  answer  of  all  those  objections  which  were 
foreseen,  than  I   had  ever  known  him  to  do 
upon  any  other  article. 

It  is  v>ry  true,  that  I  had  been  commanded 
by  the  king  t.»  write  most  of  the  letters  and 
wjfpctioos  which  had  been  sent  to  the  earl  of 


St.  Albans,  from  the  time  of  his^gomg  over, 
concerning  the  Treaty,  bis  lordship  having  (I 
presume  by  the  same  direction)  directed  most 
of  his  letters  to  me ;  and  most  of  the  dispatches 
to  the  ambassadors,  were  likewise  prepared  by 
me,  they  being  by  their  instructions  (without 
my  desire  or  privity),  to  transmit  their  account 
to  one  of  the  secretaries,  or  to  myself:  but  it 
is  as  true,  that  I  never  received  a*  letter  from 
either  of  them,  but  it  was  read  entirely  in  his 
majesty's  presence  to  those  lords  of  the  coun- 
cil, who  attended,  where  directions  were  given 
what  answer  should  be  returned;  and  I  never 
did  return  any  answer  to  either  of  them,  with- 
out having  first  read  it  to  the  councillor  having 
first  sent  it  to  one  of  the  secretaries  to  be  read 
to  his  majesty ;  and  I  can  with  a  very  goud 
conscience  protest  to  all  the  world,  that  I  never 
did  the  least  thing,  or  gave  the  least  advice  re- 
lating to  this  war,  or  relating  to  tbe  Peace, 
which  I  would  not  have  done  if  I  had  been  ex* 
piring,  and  to  have  given  an  account  thereof  to 
God  Almighty  that  minute :  and  as  his  majesty 
prudently,  and  piously,  and  passionately  de- 
sired to  put  an  end  to  that  war*  so  no  man 
appeared  more  delighted  with  the  Peace  when 
it  was  concluded  than  his  majesty  himself  did; 
though,  as  far  as  1  could  make  any  judgment 
of  the  public  affections,  tbe  publication  of  that 
Peace  was  attended  with  the  most  universal 
joy  and  acclamatiou  of  the  whole  nation,  that 
can  be  imagined  :  nor  is  it  easy  to  forget  the 
general  consternation  that  tbe  city  and  the 
people  of  all  conditions  were  in,  when  tbe 
Dutch  came  into  the  river  as  high  as  Chatham ; 
and  when  the  distemper  in  the  court  itself  was 
so  great,  that  many  persons  of  quality  and  title 
in  the  galleries  and  privy-lodgings  very  inde- 
cently every  day  vented  their  passions  in  bitter 
execrations  against  those  who  had  first  coun- 
selled and  brought  on  the  war,  wishing  that  an* 
end  were  put  to  it.  by  any  Peace;  some  of 
which  persons,  within  very  few  days  after,  as 
bitterly  inveighed  against  the  Peace,  and  against 
the  promoters  of  it.  But  I  am  so  far  yet  from 
repenting  or  being  ashamed  of  the  part  I  had 
iu  it,  that  I  look  upon  it  as  a  great  honour,  that 
the  last  service  performed  fur  bis  majesty  was 
the  sealing  the  proclamations,  and  other  in- 
struments for  the  conclusion  and  perfection  of 
that  Peace,  the  great  seal  of  England  being 
that  very  day  sent  for,  and  taken  from  me. 

The  Seventeenth  and  last  Article  is,  *'  That 
"  I  was  a  principal  author  of  that  fatal  coun- 
"  sel  of  dividing  the  fleet  about  June,  1666." 

How  far  I  have  always  been  from  giving  ad- 
vice in  the  prosecution  of  the  war  either  by 
land  or  sea  (except  by  being  present  at  some 
of  the  debates)  I  have  at  large  set  down  be- 
fore; I  never  in  my  life  having, pretended,  ei- 
ther in  tbe  time  when  I  served  his  late  majesty 
during  the  war,  or  in  this  king's  time,  to  un- 
derstand any  thing  of  that  affair  •  but  when  I 
have  been  present  in  councils  of  that  nature,  f 
have  always  governed  myself  by  their  opinions 
who  had  the  greatest  reputation  of  skill  in  that 
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sea,  and  making  bis  course  for  Holland. 
Whereupon  it  was  consulted,  whether  any  or- 
der should  be  sent  to  the  fleet,  that  prince 
Rupert  with  part  of  it  might  bend  bis  course 
towards  Brest,  whilst  the  general,  with  the 
other  part,  waited  the  Hollanders  motion. 
There  had  been  a  long  prospect  and  frequent 
debates  upon  this  contingency,  and  how  ad- 
vantageous a  thing  it  would  prove,  if  we  could 
have  timely  advertisement  of  the  duke  de 
Beaufoft's  motion,  that  a  part  of  the  fleet  might 
be  sent  to  encountes  him  before  his  conjunc- 
tion with  the  Dutch ;  and  for  that  purpose  the 
lord  Arlington  had  taken  all  the  pains  he  could 
to  get  particular  intelligence  of  the  motion  of 
that  fleet.  When  this  intelligence  was  com- 
municated, some  were  of  opinion  that  his  ma- 
jesty should  send  present  orders  to  the  generals, 
that  prince  Rupert  should  with  such  a  number 
of  ships  as  they  should  think  fit,  bend  hit 
course  as  is  before  mentioned.  The  late  lord- 
treasurer  and  I  were  present  at  this  debate; 
and  though  we  seldom  offered  advice  in  such 
cases,  yet  being  now  both  of  one  opinion,  we 
did  desire  the  king,  that  he  would  not  take 
upon  himself  to  send  positive  orders  in  an  af- 
fair of  such  moment,  upon  an  intelligence  that 
might  not  be  true ;  though  we  believed  it  to  be 
very  probable,  that  the  generals  were  like 
every  day  to  know  more  of  the  motion  of  the 
enemy  than  we  couhl  do :  And  therefore  we 
humbly  offered  it  to  his  majesty,  whether  it 
tnight  not  be  fit  in  this  case  to  send  some' 
of  the  council  then  present,  and  who  had 
seen  the  intelligence,  and  heard  the  whole 
debate,  presently  to  the  fleet  to  inform  the 
generals  of  what  his  majesty  had  beard, 
and  of  the  considerations  which  had  been 
thereupon  ;  and  if  they  had  received  no 
advertisement  to  the  contrary,  and  upon  con- 
ference together,  thought  fit  to  divide  the  fleet, 
and  that  prince  Rupert  should  set  sail  in  order 
to  engage  the  duke  de  Beaufort,  his  majesty 
would  be  very  well  content  that  thev  should  put 
that  design  in  eiecution,  without  staying  for 
farther  orders.  His  majesty  was  pleased  (with 
the  concurrent  opinion  of  every  person  present) 
to  approve  of  this  proposition  ;  and  immediate- 
ly made  choice  of  Mr.  Vice-Chamberlain,  and 
sir  William  Coventry,  to  use  all  possible  ex- 
pedition to  find  out  the  fleet,  and  inform  the 
generals  of  all  that  had  passed.  I  rot»at  not 
forget  to  say,  that  at  rbis  conference,  and  before 
the  messengers  were  dispatched,  Mr.  Seoetary 
Morrire  informed  the  kiug.that  he  had  received 
intelligence  very  different  from  what  my  lord 
Arlington's  was ;  which  was,  that  the  Dutch 
fleet  was  even  ready  to  com*  out,  all  their  men 
being  aboard,  which  was  likewise  commended 
to  those  two  honourable  persons  to  make  port 
of  their  information.  The  winds  were  so  fa- 
vourable, that  th<>  two  mesne!  gers  «ent  to,  and, 
returned  from  the  fleet  with  more  speed  than 
could  reasonably  have  been  expected ;  they  re- 
ported to  the  king,  that  they  had  imparted  all 
his  commands  to  the  generals,  ana*  that  they 
had  had  fust  conferences  together  upon  it ;  that 


profession;  and  I  never  presumed  less  in  my  life 
to  give  an  advice,  than  I  did  in  this  particular 
concerning  tbe  division  of  the  fleet;  and  I 
should  make  a  full  answer  to  this  charge,  if  I 
•boold  say  no  more,  than  that  I  am  not  guilty 
of  it  But  since  it  hath  made  so  much  noise, 
to  tbe  disadvantage  of  the  king,  and  of  the 
conduct  of  his  affairs,  and  that  no  care  hath 
been  taken  to  inform  men  of  tbe  whole  carriage 
in  that  particular ;  I  will,  as  I  have  done  at 
large  to  the  other  articles,  fojr  his  majesty's 
honour,  and  for  the  vindication  of  those  of  his 
council  who  were  present  in  those  debates, 
(how  unjust  soever  man?  of  them  have  been  to 
me)  set  down  very  particularly  all  that  I  know 
of  that  matter,  and  bow  the  fleet  came  to  be 
diiided ;  upon  the  view  of  which,  I  am  of 
opinion,  what  misfortune  soever  attended  it, 
no  mao  will  have  cause  to  be  ashamed  of  any 
fault  he  committed  in  it.  From  the  time 
that  bis  majesty  resolved  to^send  prince  Ru- 
pert and  the  General  with  a  joint  power  and 
authority  to-  command  the  fleet,  there  was 
cause  enough  to  apprehend  that  there  would 
not  have  been  so  good  an  accord  between 
them  as  the  conducting  so  great  a  service  re* 
quired ;  and  I  was  then  thought  to  have  so 
great  an  interest  in  both  of  them,  that  his 
majesty  commanded  me  to  use  the  utmost 
endeavours  to  dispose  them  to  a  good  under* 
standing  towards  each  other;  and  I  believe 
they  will  both  confess,  that  I  performed  all 
the  offices  1  could,  and  with  some  success,  to 
that  g>ood  end :  And  I  was  the  more  solicitous 
in  it,  because  I  found  that  the  prince  was  much 
unsati«(red  with  the  resolution  his  majesty  had 
taken,  that  they  should  both  go  in  one  and 
the  same  ship ;  and  that  his  highness  was  very 
desirous  to  be  in  a  ship  by  himself,  and  even 
to  command  a  part  of  the  fleet  upon  any  en- 
terprixe  that  should  offer  itself,  separated  from 
the  other:  And  there  was  too  general  an  opi- 
nion, from  what  ground  I  know  not,  even  at 
the  time  when  our  fleet  was  ready,  and  when 
the  two  generals  went  to  it,  that  the  Dutch 
were  not  in  any  degree  ready  to  come  out ; 
that  the  greatest  ships  had  not  taken  in  their 
provisions,  and  that  they  had  not  men  enough 
to  man  the  fleet ;  and  that  they  had  no  design 
to  come  out  of  their  port  till  the  duke  de  Beau- 
fort should  be  ready  upon  the  const  to  join 
with  them ;  which  fleet  was  then  at  Brest,  and 
in  great  readiness.  I  had  no  part  in  manag- 
ing tbe  intelligence,  nor  in  truth  so  much  as  a 
correspondence  by  letter  at  that  time,  with 
any  man  in  France  or  Holland.  The  two  ge- 
nerals were  uot  many  days  at  sea,  when  my 
ford  Arlington  informed  his  majesty  and  my 
lords,  that  he  had  received  intelligence  from 
*  good  band,  that  the  Dutch  were  in  no  degree 
rudy  to  come  out  with  their  fleet ;  and  that 
the  duke  de  Beaufort  on  such  a  day  of  the 
month  had  all  bis  fleet  ready,  and  his  men  on 
»>©ard,  to  take  the  first  opportunity  of  the  wind 
to  set  sail  from  Brest ;  that  the  wind  had  been 
far  the«e  two  last  days,  and  therefore  that  it 
■>ght  be  presumed  that  he  was  by  that  time  at 
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by  all  the  intelligence  they  ljad  received,  they 
•iid  conclude  that  theDuich  were  not  ready  to 
come  out ;  and  therefore  they  thought  it  very 
compellable,  thai  the  prince  should  endeavour  to 
meet  witii  the  duke  de  Beaufort ;  and  in  order  to 
that,  they  had  agreed  before  their  cowing  away, 
and  had  agreed  what  ships  should  attend  prince " 
Rupert  and  what  should  stay  behind  wuhtbege- 
.  neral*  which  they  resolved  should  bo- executed  by 
such  a  time,  if  they  did  not  receive  his  majesty's 
orders  to  the  contrary ;  which  his  majesty  Jul 
not  think  fit  to  seud,  since  they  were  of  the 
same  mind,  and  so  they  separated  each  from 
other,  as  was  agreed.  1  have  heard  (but  I  was 
aot  then  present)  that  upon  a  more  certain  in* 
telligeoce  that  the  Dutch  fleet  was  come  out, 
orders  were  sent  to  binder  the  prince  from 
going  out ;  which,  if  the?  bad  been  transmitted 
with  care  enough,  would  have  come  to  him  in 
time:  but  there  being  some  negligence  in  that 
they  came  not  to  hint  time  enough  to  return 
tili  the  second  day  of  the  engagement ;  which 
is  so  well  known,  that  I  need  not  enlarged! pon 
it.  And  this  is  all  that  I  know  of  the  dividing 
the  fleet ;  in  which  1  do  not  know  that  any 
man  can  be  justly  blamed  with  more  reason 
than  all  men  may  be,  whose  counsels  have  not 
that  success  which  is  desired;  and  if  there 
were  any  fault  committed,  I  am  sure  there  is 
no  colour  to  impute  it  to  me,  nor  am  i  in  the 
least  degree  responsible  for  any  consequence 
upon  it. 

.  I  have  now,  according  as  my  memory  bath 
been  able  to  supply  (for  I  have  not  any  paper 
or  note  by  me  for  my  assistance),  answered 
every  particular  charge  against  me ;  I  hope  so 
fully,  that,  how  powerful  soever  my  enemies 
shall  be  yet  able  to  appear,  as  tbey  do  continue 
very  powerful,  all  indifferent  men  will  absolve 
me  from  any  guilt:  and  though  I  neither  do  or 
can  expect  any  thing  of  justice  or  ingenuity 
from  those  persons  who  have  by  all  the  evil 
arts  imaginable  contrived  my  destruction,  by 
infusing  into  his  majesty's  ears  stories  of  words 
spoken,  abd  thinas  done  by  me,  of  which  I 
am  as  innocent  as  I  was  when  I  was  born,  and 
other  jealousies  of  a  nature  so  odious,  that 
themselves  have  not  the  confidence  publicly 
to  own ;  yet,  I  say,  notwithstanding  all  this 
disadvantage  for  the  present,  I  do  not  doubt 
but  that  posterity,  if  not  the  present  age,  will 
clearly  discern  my  integrity  and  innocence  in 
'  all  the  particulars  which  are  objected  against 
me,  and  lament  my  present  suffering,  that  after 
to  many  years  of  very  faithful  and  painful  ser- 
vice, 1  should  be  banished  my  country,  and 
forced  to  seek  my  bread  in  foreign  parts  at  this 
age.  However,  it  concerns  me  very  much  to 
wipe  off  one  reproach  which  I  may  seem  to 
have  brought  upon  myself,  by  my  withdrawing 
and  secretly  flying  out  of  the  kingdom,  to  avoid 
as  it  may  be  thoughts  the  justice  of  parliament; 
which,  as  it  is  made  the  ground  and  foundation 
of  tjbe  act  of  banishment,  so  I  may  reasonably 
presume  that  it  hath  made  deep  impression  in 
the  minds  of  many  worthy  persona,  who  were 
not  ovcr-inclinea    to  entertain   a    prejudice 


against  me,  and  who,  by  my  withdrawing,  may 
reaaonahly  believe,  that  if  I  were  in  truth  so  in- 
noceut  as  I  have  professed  myself  to  be,  I  would 
aot  have  declined  the  most  severe  and  strictest 
examination  of  all  my  actions,  of  which  I  ought 
to  be  very  ambitiou*;  and  that  an,  exact  in- 
quisition might  be  made  into  my  whole  life, 
from  which,  and  from  which  only,  if  I  ara  to 
innocent  as  I  pretead  to  be,  I  might  reasonably 
promise  to  myself  such  a  full  vindication,  as 
might  amply  repair  me  in  poiut  of  integrity  aod 
honour,  not  only  to  the  shame  of  my  enemies, 
but  to  my  full  reparation  for  the  damages  I 
have  sustained,  if  I  could  prove  such  a  gross 
combination'  and  conspiracy  agaiuit  me  as  I 
have  seemed  to  accuse  them  of:  and  therefore 
it  concerns  me  very  much  to  make  such  a  de- 
fence for  myself  in  a  clear  relation  of  all  the 
motives  and  circumstances  which  prevailed  with 
me  at  that  time  to  withdraw  myself,  after  I  had 
so  often  rejected  all  overtures  and  advice  to 
that  purpose,  and  so  publicly  declared  that  I 
would  rather  undergo  all  the  danger  and  ruin 
which  might  attend  my  being  brought  to  a  trial 
than  to  contribute  to  my  own  infamy  by  en- 
deavouring to  decliue  the  trial :  and  1  hope 
that  when  I  have  made  a  faithfpl  narration  of 
all  those  reasons  and  motives  which  obliged, 
and  even  forced  me  to  do  what  I  did,  I  shall 
be  thought  by  ail  dispassionate  men  not  only 
not  to  have  detested  and  betrayed  my  own  in- 
nocence, but  to  have  complied  with  that  ob- 
ligation and  duty  which  I  nave  always  paid  to 
his  majesty,  and  to  his  service;  and  against 
which  I  hope,  and  am,  most  confident,  that 
God  Almighty  will  always  preserve  me  from 
committing  the  least  fault  or  omission. 

When  his  majesty,  was  pleased  first  to  send 
me  an  intimation  of  his  purpose  to  take  the 
seal  from  me,  which  was  by  the  duke  of  York, 
he  vouchsafed  to  use  all  tie  gracious  expres- 
sions that  can  be  imagined;  the  great  satisfac- 
tion and  benefit  he  bad  received  by  my  service, 
the  assurance  he  bad  of  my  fidelity,  and  that 
he  was  confident  nothing  could  be  objected 
against  me,  which  I  would  not  be  well  able  to 
answer:  but  that  the  parliament  had  con- 
tracted so  great  a  prejudice  against  me,  that  if 
they  had  sat  but  one  day  longer  before  their 
last  adjournment,  they  would  have  accused  me 
of  high-treason,  and  that  be  was  most  assured 
that  they  continued  in  that  resolution,  and 
would  execute  it  the  first  day  of  their  next 
meeting;  that  I  well  knew  the  condition  of  hi* 
affairs,  and  how  much  he  depended  upon  the 
house  of  commons  for  a  supply  of  money,  with- 
out which  he  should  not  be  able  to  support  his 
government:  his  advice  therefore  was,  thatl| 
should  deliver  up  the  seal  to  him  out  of  roy 
own  choice,  by  which  be  should  be  .able  to  pro- 
tect me  from  further  inconvenience;  and  itj 
would  he  so  grateful  to  the  parliament,  that  l»«j 
should,  in  consideration  thereof,  receive  Ui 
that  he  could  desire  frjora  them.  It  will  ea'i'y 
be  believed  that  I  was  enough  surprised  at  tbs 
message,  it  being  a  lime  when  my  mind  w;a 
broken  with  the  Toss  of  my  wife ;  for  i»  hich  ti» 


respects  was    in 
desired  the  duke 
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majesty  had  vouchsafed  in  his  royal  person  to    long  after  to  do    (o  those   persons,  who  of 
condole  with  me  very  few  days  before,  and    themselves    Miking  -notice    of   this   discourse 

in  the  court,  presumed  to  speak  to  his  ma- 
jesty:  and  to  dissuade  him  from  proceeding 
in  that  manner  towards  me;  as  the  arch- 
bishop of  Canterbury,  the  lord  general,  the 
earl  of  Bridgwater,  and  others;  to  all  whom 
bis  majesty  mentioned  me  as  a  person  of  whose 
affection  aod  integrity  to  his  service  he  had  an 
unquestionable  assurance :  and  I  do  in  troth 
believe,  thai  his  majesty  at  thnt  time  had  ibeen 
persuaded  to  believe  that  my  removal  was  ne* 
cessary  for  bis  service:  and  had  in  himself  no 
displeasure  towards  me,  in  order  to  any  farther 
prosecution. 

As  soon  as  the  seal  was -taken  from  me  ana* 
delivered  to  the  king,  I  heard  that  Mr.  JVlay 
had  kissed  the  king's  hand,  and  tdld  -him  he 
was  then  king  of  England,  and  never  before  ; 
and  then  every  day  my  enemies  declared  their 
animosities  against  me ;  and  sir  William  Co* 
ventry  declared  publicly  in  all  places,  that  be 
had  advised  the  king  to  remove  me,  as  a  thing 
upon  which  his  welfare  depended:  My  lord 
Arlington  had  persuaded  the  duke  of  Bucking- 
ham, that  I  had  been  the  sole  person  who  had 
contrived  the  prosecution  that  had  been  lately 
against  him ;  whereas  in  truth,  I  had  never 
heard  any  thing  of  it  till  the  kins  told  it  me,  and 
the  lord  Arlington  brought  me  the  examination* 
which  bad  been  taken,  and  assured  me  there 
would  be  much  more  proved  against  him ; 
upon  which  I  gave  such  advice  as  my  doty  obli- 
ged me  to  do :  but  so  far  was  I  from  malice  .to- 
wards the  duke,  that  I  did  him  all  the  dfficesf 
could  with  the  king,  and  contributed  at  least 
as  much  as  any  man,  as  soon  as  J  -found  by  the 
lord  Arlington  that  some  of  the  witnesses  were 
dead,  and  that  the  proofs  would  not  make  «J1 
that  good  which  he  had  -pretended  ;  but  the 
duke  of  Buckingham  was  informed  that  i  was 
the  only  cause  of  his  suffering,  and  thereupon 
inveighed  againsttme  with  bis  usual  bitterness. 

As  soon  as  the  parliament  came  together,  it 
quickly  appeared  that  my  enemies  had  so  far 
prevailed  with  his  majesty  as  to  declare  his  own 
displeasure  against  me,  and  against  all  those 
who  appeared  to  have  no  ill  opinion  of  me; 
and  then  nothing  was  spoken' to  much  of  as 
the  resolution  to  take  my  life;  and  the  lady 
Castlemain  declared  that  the  duke  of  Bucking- 
ham was  to  sit  lord  high  steward  of  England 
upon  my  trial,  many  wagers  being  laid  is  rise 
court  that  I  should  lose  'my  head ;  aad  w 
Thomas  Osborn,  a  person  of  great  intimacy 
with  the  duke  of  Buckingham,  had  declared  m 
the  country,  before  his- coming  up  to  the  parlia- 
ment, that  if  the  chancellor  were  not  hanged, 
he  would  be  hanged  himself.  -All  which  un- 
usual proceedings  did  not  in  the  least  degree 
terrify  me ;  only  the  manifestation*  of  the  4  rag's 
so  great  displeasure  against  me  (for  what  cause 
God  of  heaven  knows!  cannot  to  this  day  ima- 
gine) did  afflict  me  as  it  ought  to  do :  Upon 
which  I  writ  to  the  king,  beseeching  htm  not  to 
give  ear  to  the. reports  raised  by  my  enemies ; 
but  to  let  me  know  in  what  I  had  offended  him 
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when  my  condition   in   all 
do  degree  pleasant  to  me :  I 
that  he  would  procure  an  audience  for  me  with 
his  majesty ;   which  his  royal  highness  had  not 
the  least  doubt  of  obtaining,  and  made  as  little 
doubt  but  that  his  majesty,  in  respect  of  my 
lameness  and  indisposition,  would  be  gracious- 
ly pleased  to  come  to  my  house ;  which  his 
majesty  theneit  day  promised  to  do;  but  upon 
conference  with  others,    afterwards    changed 
that  his  gracious  purpose,  and  appointed  me  to 
attend  him  in  a  morning  in  my  own  chamber 
at  Whitehall,   which,  being  a  ground  room, 
would  not  put  me  to  the  trouble  of  going  up 
stairs;  and  thither  his  majesty  did  vouchsafe 
to  come  to  me,  there  being  nobody  then  present 
but  bis  majesty  and  the  duke.     The  king  re- 
ceived me  very  graciously,  with  all  those  ex- 
pressions which  be  had  used  to  the  duke;  .and 
when  I  asked  him  whether  he  had  taken  any 
offence  at  my  carriage,  and  whether  I  had  mis- 
behaved myself  in  his  service  ?   he  said,  no, 
but  the  contrary,  that  I  had  served  him  very 
well,  aad  that  he  believed  no  prince  had  a  bet- 
ter servant;  and  that  the  resolution  he  had 
now  taken  was  for  my  good  and  preservation ; 
and  so  enlarged  himself  upon  the  resolution 
the  House  of  Commons  had  taken  to  accuse 
me  of  high-treason,  and  the  prejudice  they  had 
again*  me.     I  told  him,  that  he  might  possibly 
be  deceived  in  that,  information;    and  that  if 
he  examined  it  better,  he  would  find  that  I  was 
not  a  man  so  universally  odious  to  any  persons 
of  power  and  interest  to  serve  him ;  at  least, 
that  mv  lord  Arlington  and  sir  William  Coven- 
try, who  were  my  known  enemies,  would  not 
be  found  to  be  more  popular  than  myself;  that 
the  manifestation  of  bis  displeasure  in  this  man- 
ner would  be  so  fax  from  preserving  me,  that  it 
would  infallibly  expose  me  to  the  malice  of  my 
enemies,  and  was  upon  the  matter  to  call  for, 
accusations  against  me  to  gratify  his  majesty ; 
and  I  told  him  then,  as  I  had  done  before,  that 
sir  William  Coventry  had  taken  upon  him, 
upon  the  day  of  die  last  prorogation,  to  offer, 
some  leading  men  of  the  House  •  of  Commons, 
that  the  chancellor  should  be  sacrificed   to 
them,  if  that  would  content  them.    His  majes- 
ty told  me,  that  he  knew  much  more  of  the 
combination  that  was  against  me  than  I  did; 
and  that  he  was  most  assured,  that  if  I  were 
not  removed  before  the  parliament  met,   it 
would  not  be  in  bis  power  to  preserve  me;  but 
if  I  voluntarily  gave  up  the  place,  and  with- 
drew into  the  country,  be  JwooW  undertake  I 
should  not  receive  the  least  farther  trouble.    I 
told  him,  the  seal  was  in  ros  own  disposal,  he 
might  take  it  when  he  pleased;   but  that  I 
would  net  bring  the  reproach  upon  myself,  by 
voluntarily  giving  it  up,  that  I  deserted  his  ser- 
vice at  a  time  when  some  men  would  believe 
that  I  might  be  of  some  use  to  him.      His  ma-; 
jesty  seemed  to  be  resolved  upon  the  matter, 
bat  dismissed  me  with  many  gracious  expres- 
sions of  his  good  opinion  ;  which  be  continued. 
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and  to  beseech  him  to  be  satisfied  with  the  dis- 
grace and  damage  1  bad  already  received. 

From  the  beginning  of  the  prosecution  in 
parliament  against  me,  some  persons  who  will- 
ed me  very  well,  and  were  well  informed  of 
the  severe  intentions  against  me,  earnestly  ad- 
vised me  to  withdraw  myself,  and  thereby  to 
provide  for  my  security ;  which  I  utterly  refu- 
sed to  do.  And  it  is  well  known,  that  the  day 
when  the  House  of  Commons  sent  up  their  ge- 
neral impeachment  of  High-Treason  against  me, 
that  my  coach  was  ready,  and  waited  three  or 
four  hours  to  carry  me  to  tbe  Bouse,  I  expecting 
to  be  sent  for  till  the  rising  of  the  House. 
When  the  debate  grew  ao  hot  in  the  House  of 
Peers,  and  that  after  many  expostulations  from 
the  House  of  Commons,  tbe  House  of  Lords 
still  refused  to  commit  me  to  prison,  I  received 
new  importunities  from  my  friends  to  make  my 
escape ;  and  they  were  persuaded  by  some  who 
had  nad  the  greatest  hand  in  contriving  my  ruin, 
to  believe  that  it  would  be  grateful  to  tbe  king, 
and  that  there  should  be  no  means  used  to  ob- 
struct my  going  away  :  And  when  nothing  of 
this  could  work  upoo  me,  the  bishop  of  Here- 
ford (who  had  not  carried  himself  so  well  to- 
wards me  as  some  men  thought  I  deserved  from 
him)  first  sent  to  tbe  bishop  of  Winchester,  to 
persuade  him  to  get  me  out -of  the  kingdom  ; 
and  confessed  to  him,  that  it  was  the  kiug's  de- 
sire, though  he  would  not  own  it  to  any  body 
eke :  and  then  same  to  me  himself,  *  pressing 
the  same  thing  to  me ;  and  undertook,  upon  his 
salvation  (which  was  his  own  expression),  that  I 
should  neither  be  stopped  in  my  passage,  nor 
suffer  in  the  least  degree  in  my  honour  or  my 
fortune  by  my.  absence;  which  he  said  I  could 
not  believe  he  woold  undertake  without  very 
good  authority  :  and  thereupon  enlarged .  upon 
the  calamities  the  kingdom  must  suffer  by  this 
difference  between  the  two  Houses,  of  which 
I  should  be  looked  upon  to  be  the  sole 
cause,  and  therefore  had  reason  to  appre- 
hend what  sense  the  people  were  like  to  have 
of  it ;  nod  Mr.  Seymour  had  the  confidence 
to  tell  a  noble  lord  of  the  House,  who  had 
vigorously  opposed  my  commitment,  that  if 
the  House  of  Peers  did  not  complv  with  the 
Home  of  Commons,  the  people  would  not  only 
pull  down  my  house,  but  the  bouses  of  ail  those 
Lords  who  adhered  to  me.  I  told  the  bishop, 
I  was  very  innocent  in  ail  things  laid  to  my 
charge,  and  therefore  I  was  not  to  be  terrified 
by  any  threats :  however  if  it  were  thought  fit 
for  his  majesty's  service  that  I  absented  myself 
J  would,  without  any  consideration  how  far  I 
might  suffer  in  point  of  reputation,  submit  to 
his  majesty's  direction ;  only  I  desired  that  I 
might  have  such  a  pass  as  might  secure  me 
.from  being  stopped,  and  exposed  as  u  specta- 
cle to  the  people,  and  as  a  man  running  away 
from  justice ;  which  tbe  bishop  thought  I  might 


reasonably  require,  and  made  no  doubt  offend- 
ing it  me  accordingly  :  but  (be  next  morning 
he  told  the  bishop  of  Winchester,  that  if  the 
king  should  grant  such  a  pass,  it  might  give 
great  ofteuce  to  the  parliament,  which  hazard 
his  majesty  would  not  run,  but  renewed  all 
the  assurance*  he  had  before  given  for  the  se- 
curity of  my  passage  :  and  I  as  positively  re- 
fused to  accept  thereof :  and  so  continued  in 
my  house,  and  spoke  every  day  publicly  witn 
tnnny  persons  a  full  week  after  the  time  that 
the  bishop  had  been  with  me,  notwithstanding 
the  daily  advice  end  importunity  I  received  from 
my  friends  and  nearest  relations  to  withdraw. 
It  pleased  God  that  the  duke  of  York  had 
been  for  some  weeks  sick  of  tbe  small-pox,  se 
that  nobody  had  spoken  with  him  of  any  busi- 
ness for  the  space  of  near  a  month t  but  tbe 
malignity  of  the  disease  being  spent,  his  majesty 
himself  had,  upon  tbe  last  Friday  in  Novem- 
ber, visited  his  royal  highness;  and  saying 
little  more  then,  than  in  congratulating  his  re- 
covery, and  expressing  bis  own  great  joy  in  it, 
be  came  again  to  him  the  next  morning  early, 
and  had  some  private  conference  with  him. 
And  the  king  no  sooner  departed  from  bim, 
but  the  duke  bid  his  wife  send  presently  juvme, 
and  conjure  me  presently  to  be  gone ;  that  she 
should  ret  me  know  that  it  was  absolutely  ne- 
cessary for  tbe  king's  service ;  and  that  I  might 
be  very  confident  and  secure,  that  I  should 
meet  with  no  obstruction  in  the  way,  npr  on* 
dergo  the  least  damage  io  my  honour  or  for- 
tune by  being  gone.  And  upon  this  authority 
and  command  I  did  the  same  night,  on  Satur- 
day the  last  of  November,  1667,  heave  my  own 
honse,  and  went  by  coach  to  Erif,  where  I  em- 
barked ;  and  it  pleased  God,  after  four  days 
struggling  with  ill  wind  and  weather,  I  arrived 
at  Calais  tbe  Wednesday  following.  And  I 
did  no  more  in  this  adventure,  whatever  pre- 
judice I  have  undergone  by  it,  than  I  shall  al- 
ways do,  in  sacrificing  my  honour,  and  my  life 
itself,  upon  the  least  intimation  of  his  majesty's 
pleasure,  and  whenever  be  thinks  his  service 
may  be  advanced  by  it.  And  if  any  man  shall 
yet  think,  notwithstanding  all  that  I  have  said, 
chat  I  ought  not  to  have  withdrawn  myself,  but 
to  have  remained  there  in  prison,  or  any  other 
condition  they  would  have  put  me  io,  until  I 
had  been  fully  cleared  upon  a  fair  trial ;  he 
will,  I  hope,  have  so  muck  compassion  of  me, 
as  to  think  I  had  great  difficulties  to  contend 
with,  and  will  lament,  on  my  behalf,  that  I  am 
forced  to  undergo  so  hard  a  fate,  after  the  age 
of  threescore  years,  whereof  thirty  have  been 
spent  in  tbe  service  of  the  crown  ;  and  for  the 
prosperity  whereof,  aud  the  happiness  of  his 
majesty's  royal  person,  my  daily  prayers  shall 
be  poured  out,  in  what  condition  soever  I  am 
in,  and  in  what  corner  of  the  world  soever  I  shall 
be  confined  or  condemned  to. 
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216.  The  Trials  of  John  Twyn,*  Printer,  for  High  Treason ;  also 
of  Thomas  Brewster,  Bookseller,  Simon  Dover,  Printer, 
and  Nathan  Brooks,  Bookbinder,  for  Misdemeanors,  at  the 
Old  Bailey :  15  Charles  II.  a.  d.  1663. 

FlVS  several  Indictments  being  drawn  up, 
Tit  one  of  High-Treason,  against  John  Twyn 
printer;  and  the  other  four  for  Sedition,  viz. 
two  against  Thomas  Brewster  bookseller,  one 
against  Simon  Dover -printer,  and  one  against 
Nathan  Brooks  bookbinder ;  were  presented 


to  the  Grand  Inquest  in  London,  at  the  sessions 
ef  gaol-delivery  of  Newgate,  holden  at  Justice- 
Hall  in  the  Old-Bailey,  the  19th  day  of  Fe- 
bruary 1663.  Eicept  that  against  Brooks, 
which  was  found  the  day  following,  by  the 
same  inquest.  And  after  divers  witnesses 
were  sworn  and  esamined  before'  the  saicf 
grand  inquest,  the  said  bills  of  indictment  were 
severally  returned  Biila  Vera, 


•  u  At  the  Sessions  in  the  Old  Bailey,  90th 
Feb.  15  Car.  9.  John  Twyn  was  indicted  on 
the  Stat  96  Ed.  3,  of  High  Treason,  for  com- 
passing and  imaghiiug  the  king's  death,  and  the 
overt  act  laid  in  the  indictment  was,  the  print- 
ing of  a  seditions,  poisonous  and  scandalous 
book,  sntituled ;  '  A  Treatise  of  the  execution, 
of  justice,  wherein  is  clearly  proved  that  the 
execution  of  judgment  and  justice  is  as  well 
tile  people's  as  the  magistrate's  duty,  and  if  the 
magistrate's  pervert  judgment,  the  people  are 
bound  by  the  law  of  God  to  execute  judgment 
without  them,  and  upon  them/  And  besides 
that  tide  of  the  boos,  several  passages  in  the 
book  were  sac  forth  in  the  indictment  which  in 
sebstaace  were,  first,  thai  the  supreme  magis- 
trate is  accountable  to  the  people.  9.  The 
people  are  incited  to  take  the  management  of 
the  government  into  their  own  hands.  3.  The 
ptople  are  encouraged  to  take  op  arms  against 
the  king  ami  his  family*  4.  They  are  stirred 
up  to  retok,  as  an  action  honourable  and  con- 
saemssut,  and  encouragements  given  to  any 
town,  eity  or  county  in  the  three  kingdoms 
to  heejb  the  work.  5.  The  people  ore  ex- 
horted, not  otHy  to  cast  off  their  allegiance, 
Wt  10  pat  the  king  to  death.  And  upon  the 
evidence  it  was  proved,  that  Twyft  being  a 
printer,  by  himself  and  servants  printed  this 
nook  ;  That  he  corrected  some  of  the  sheets, 
and  that  he  scattered  many  of  them  to  be  soM ; 
Sid  he  was  found  guilty,  and  bad  judgment 
far,  high  treason,  and  was  accordingly  exe- 
cuted. 

*  AC  this  trial  were  present  of  the  judges  the 
thief  justice  Hyde,  and  myself,  mid  also  my 
brother  Wylde?  recorder  of  London,  and  r£- 
sotred  by  all  dearly,  that  printing  and  pub- 
lishing sues  wicked  positions,  was  an  overt 
att  declaring  the  treason  of  compassing  and 
asuapwtiig  the  kiujfs  efcatb,  which  ww  also 
agreed  by  the  rest  of  the  judges  upon  out  dis- 
course with  them."    Kelyng.  -   - 

you  yi. 


The  Names  of  the  said  Grand  Inquest  being 
as  follbweth,  viz.  Arthur  Jourdan,  Arthur 
Browne,  Simon  Rogers,  James  Wbetham, 
Ralph  Blore,  Isaac  Barton,  Roger  Locke,  Tho- 
mas Cooper,  Samuel  Taylor,  Roger  Hart,  John 
Watson,  Christopher  Pits,  Thomas  Gerrard, 
John  Cropper,  Thomas  Partington,  Ralph 
Coppinger,  Matthew  Pelater. 

At  Jtuiice-Hall  in  the  Old  Bailey,  Feb.  20,  in 
the  morning. 

The  Court  being  set,  Proclamation  was* 
made :  "  O  Yes !  All  manner  of  persons  that 
have  any  thine  mere  to  do  at  this  sessions  of 
the  peace,  and  sessions  of  Oyer  and  Terminer, 
held  for  the  city  of  London  and  sessions  of 
gaol-delivery  holden  for  the  city  of  London 
and  county  of  Middlesex ;  draw  near  and  give 
your  attendance,  for  now  the  Court  will  pro- 
ceed to  the  Pleas  of  the  Crown  of  the  said  city 
and  county.  God  save  the  king." 
Silence  commanded. 

Clerk  of  the  Peaee.  Set  John  Twyn  to  the 
bar :  [who  was  set  there  accordingly.]  John 
Twyn,  hold  up  thy  hand. 

Twyn.  I  desire  to  understand  the  meaning 
of  it.  [But  being  told  he  mast  bold  up  bis 
band  in  order  to  his  trial,  he  held  it  up.] 
Clerk,  &c.  '  Thou  standest  indicted  in 'Loo*  ' 
don  hy  the  name  of  John  Twjn,  late  of  Lon- 
don, stationer,  for  that  thou  as  a  njise  traitor 
against  the  most  illustrious  Charles  the  2nd, 
by  the  grace  of  God,  of  England,  Scotland, 
France,  and  Ireland,  king,  defender  of  the 
faith,  &c.  thy  supreme  and  natural  lord  and 
sovereign— ^not  having  the  fear  of  God  in . 
thine  heart,  nor  weighing  the  duty  of  thy  alio* 
glance,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil ;  and  the  cordial  love, 
true  duty,  and  natural  obedience;  which  true 
and  faithful  subjects  towards  our  sovereign 
lord  the  king  bear,  and  of  right  ought  to  bear, 
altogether  withdrawing;  minding  end  withV. 
all  thy  force  intending  the  peace  and  common  > 
tranquillity  of  this  kingdom  to  disturb ;  and 
sedition  and  rebellion  within  these  his  majesw 
ty's  kingdoms  to  move,  stir  up,  and  procure;  - 
and  discord  between  our  said  sovereign  and 
his  subjects  to  make  and  move ;  the  97th  day 
of  October,  in  the  year  of  the  reign  of  our  said 
sovereign  lord  Charles  the  2nd,  by  the  grace 
of  God*  ore.  the  15th,  at  the  parish  of  St. 
Bartholomew's,  in  the  ward  of  Farringdotr 
without,  London,  aforesaid,  traitorously  didst 
compass,  imagine,  and  intend  the  death  and 
final  destruction  of  our  said  sovereign  lord  the 
king,  and  the  ancient  and  regal  government  of 
England  to  change  and  subvert;  and  our  said 
Sovereign  lord  the  king  of  hb  crown  and  it* 
2L 
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*  gal  government  to  depose  and  deprive.    And 

*  these  tby  most  wicked  treasons  and  traitorous 

*  imaginations  tu  fulfil,  thou  the    said  John 

*  Twyn,  the  said  27th  day  of  October,  in  the 
'  year  af  resaid,  in  the  parish  and  ward  afore- 
'  said,    advisedly,  devilishly,  and    maliciously 

*  didst  declare,  by  imprinting  a  certain  seditious, 
4  poisonous,  and  scandalous  book,  entitled,  "  A 
'  Treatise  of  toe  Execution  of  Justice,"  &d. 
4  Io  which  said  book,  amongst  other  things, 
'thou  the  said  John  Twyn,  the  27th  day  of 
'  October,  in  the  year  aforesaid,  in  the  parish 
'.and  ward  aforesaid,  falsly,  maliciously,  and 

*  traitorously  didst  imprint,  &c— against  the 
'♦duty  of  thy  allegiance,  and  the.  statute  in  that 
'  case  made  and .  provided ;  and  against  the 
'  peace  of  our  said  sovereign  lord  the  king,  his 

*  crown  and  dignity/ 

What  sayst  thou,  John  Twyn ;  art  tbou  guilty 
of  this  high- treason  whereof  thou  standest  in- 
dicted, or  Not  Guilty  ?  - 
-  Twyn.  I  desire  leave  to  speak  a  few  words : 
My  lord,  I  am  a  very  poor  man ;  I  have  been 
in  prison  several  months — 

Clerk.  Are  you  Guilty,  or  Not  Guilty  ? 
.  Twyn.  With  all  due  submission  to  your  ho- 
nours, I  dewre  to  speak  a  few  words. 

L.  C.  J.  Hyde,  You  must  first  plead  to.your 
Indictment,  and  then  you  may  say  what  you 
will ;  that  is  the  rule  of  the  law.  We  receive 
no  expostulations  till  you  have  pleaded  to  the 
Indictment,  Guilty  or  Not  Guilty. 

Twyn.  I  do  not  intend  to  answer  to  the  Iu- 
dictment,  by  what  I  shall  now  say ;  I  am  a 
ppor  man,  have  a  family  and  three  small  chil- 
dren, I  am  ignorant  of  the  law,  and  have  been 
kept -prisoner  divers  mouths— 
.  L.  6.  J.  Hyde.  Pray  plead  to  the  Indict- 
ment, you  shall  be  heard,  say  what  you  will 
afterwards. 

Twyn.  I  humbly  tbank  you,  my  lord. 

Clerk,  Are  you  Guilty,  or  Not  Guilty  ? 

Twyn.  I  beseech  you  to  allow  me  counsel, 
and  some  consideration ;  I  desire  it  with  all 
submission. 

L.  C.  J.  Hyde,  You  must  plead  first;  then 
ask  what  you  will. 

Clerk.  Are  you  Guilty?  or  Not  Guilty? 

Twyn.  Not  Guilty  of  those  crimes. 

L.  C.  J.  Hyde.  God  forbid  you  should. 

CUrk.  How  wilt  thou  be  tried  ? 
1      Twyn.  I  desire  to  be  tried  in  the  presence  of 
that  God  that  is  the  Searcher  of  all  hearts,  and 
the  disposer  of  all  things. 

L.  C.  J.  Hyde.  God  Almighty  is  present 
here ;  there  is  no  other  trial  by  the  law  of  Eng- 
land, but  by  God  and  the  peers,  that  is  the 
country,  honest  men.  You  shall  have  all  your 
challenges,  and  all  that  is  due  to  you,  J>y  the- 
help  of  God ;  we  are  hound  to  be  your  counsel, 
to  see  you  have  no  wrong:  therefore  put  your- 
'  self  upon  your  trial;  say  how  you  will  las 
tried. 

Twyn.  I  desire  to  be  tried  in  the  presence 
•fGod. 

L.C.  J.  Hyde.  So  you  shall:  God  Al- 
ttigbty  is  present  here,  looks  down,  and  be- 


holds what  we  do  here ;  and  we  shall  answer 
severely,  if  we  do  you  any  wrong.  We  are  as 
/careful  of -our  souls,  as  you  can  be  of  yours. 
You  must  answer  in  the  words  of  the  law. 

Twyn.     By  God  and  the  Country. 

Clerk.    God  send  thee  a  good  deliverance. 

L.  C.  J.  Hyde.    Now  say  what  you  will. 

Twyn.    I  am  a  very  poor  man. 

L,  C.  J.  Hyde,  Nay,  let  me  interrupt  you 
thus  far :  whatever  you  speak  in  your  defence, 
to  acquit  yourself  of  this  crime,  that  you  may 
reserve  till  by  and  by.  This  is  but  an  arraign- 
ment ;  afterwards  the  evidence  for  the  king  it 
to  be  heard,  then  make  your  defence.  If  you 
have  any  witnesses  on  your  part,  let's  know 
their  names,  we  will  take  care  they  shall  come 
in.  If  I  did  not  mistake,  you  desired  to  have 
Counsel ;  was  that  your  request  ? 

Twyn.    Yes. 

L.  C.  J.  Hyde.  Then  I  will  tell  you,  we 
are  bound  to  be  of  counsel  with  you,  in  point 
of  law ;  that  is,  the  court,  my  brethren  and 
myself,  are  to  see  that  you  suffer  nothing  for 
your  want  of  knowledge  in  matter  of  law  ;* 


*  This  is  a  very  good  explanation  of  the 
maxim,  that  the  Judge  shall  be  counsel  for  the 
prisoner.  See  the  Note  to  the  case  of  Don 
Pantaleon  Sa,  ante,  vol.  4,  p.  466.  In  the 
5th  Resolution  in  sir  tienry  Vane's  Case,  ante, 
p.  131.  It  is  said,  "  The  court  is  always  so  far 
"  of  counsel  with  the  prisoner  as  to  see  that  he 
"  hath  right,  and  if  they  find  any  thing  doubt- 
"  ful  they  of  themselves  will  take  time  to  ad- 
"  vise."  In  addition  to  the  particulars  col- 
lected in  that  note,  may  be  mentioned  the 
sturdy  and  pertinacious  claim  of  John  Lil- 
burfte  to  counsel  upon  his  trial  for  treason, 
a.  p.  1649,  (ante,  vol.  4.  p.  1260),  and  the  cu- 
rious altercations  which  occurred  thereon. 
His  claim  was  not  allowed,  though  during  the 
Usurpation  it  does  appear  that  counsel  were 
allowed  perhaps  more  liberally  than  might 
have  been  expected.  In  Coleman's  Case,  a.  d. 
1678,  Chief  Justice  Scroggs  tells  the  prisoner, 
"  You  need  not  have  counsel,  because  the 
"  proof  must  be  plain  upon  you,"  agreeably  to 
Lord  Nottingham's  reasou  in  the  ease  of  Lord 
Cornwallis,  a.  d.  1678,  and  to  3  Inst.  137. 
It  is  observed  in  that  Note,  vol.  4,  p.  470, 
that  "  Einlyn  docs  not  in  his  Preface  include 
"  the  privation  of  counsel  in  his  enumeration 
"  of  the  hardships  of  the  law."  But,  indeed, 
Emlyu  does  say  iu  that  Preface,  (See  vol.  1.  p„ 
xxxi,  of  this  Collection)  that  "  hitherto  the  law 
allows  not  a  copy  of  the  indictment  nor  of  the 
names  of  the  jurors,  nor  the  assistance  of 
counsel,  as  to  matter  of  fact,  in  any  indict- 
ments for  felony/  and  he  adds,  '  yet  it  is  the 
opinion  of  many  it  would  be  never  the  worse 
if  it  did,  for  it  seems  very  strange  to  allow  a 
man  these  assistances  in  defence  of  his  pro- 
perty and  deny  them  to  him  when  his  life  lies 
at  stake."  And  he  proceeds  to  enter  some* 
what  farther  into  the  subjects,  particularly  a* 
to  the  list  of  the  jurors'  names,  and  copy  of 
indictment. 
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I  say,  we  are  to  be  of  counsel  with  you.  Bat 
for  this  horrid  crime,  (I  will  hope  in  charity 
you  are  not  guilty  of  it,  but  if  you  are)  it  is 
the  most  abominable  and  barbarous  treason 
that  ever  I  heard  of,  or  any  man  else :  the 
very  title  of  the  book  (if  there  were  no  more) 
is  as  perfectly  treason  as  possibly  can  be.  The 
whole  book  through,  all  that  is  read  in  the  in- 
dictment, not  one  sentence,  but  is  as  absoluje 
high  treason  as  ever  I  yet  beard  of.  A  com- 
pany of  mad  brains,  under  pretence  of  the 
worship  aod  service  of  God,  to  bring  in  all  vil- 
lainies and  atheism  (as  is  seen  io  that  book.) 
What  a  horrid  thing  is  (bis !  but  you  shall  have 
free  liberty  of  defending  yourself.  To  the  mat- 
ter of  fact,  whether  it  be  so  or  no  s  In  this  case 
the  law  does  not  allow  you  counsel  to  plead 
for  you;  but  in  matter  of  law,  we  are  of  coun- 
sel for  you,  and  it  shall  be  our  care  to  see  that 
you  have  no  wrong  done  you. 

Clerk.  Set  Simon  Dover  to  the  bar :  [who 
being  set,  his  Indictment  was  read  to  the  pur- 
pose following.] 

'  Thou  standest  indicted  in  London,  by  the 
4  name  of  Simon  Dover,  late  of  London,  Sta- 
'  tioner,  for  that  thou,&c.  the  15th  day  of  Feb. 
4  in  the  13th  year  of  the  reign,  &c.  at  the  pa* 
'  rish  of  St.  Leonard's  Foster  lane,  in  the  ward 
'  of  Alderseate,  London,  falsely,  maliciously 

*  and  wickedly,  didst  imprint  a  certain  false,  ma- 

*  licious,  scandalous  and  seditious  book,  inti- 
'  tuled,  <'  The  Speeches  and  Prayers  of  some  of 
4  the  late  King's  Judges,"  &c.  and  the  same 
4  didst  sell  and  utter,  against  the  duty  of  thy  al- 
'  legiaooe,  &c.  How  sayest  thou,  Simon  Do- 
4  ver,  art  thou  Guilty  of  this  Sedition  aod  Of- 
'  fence,  whereof  thou  standest  indicted,  or  Not 

*  Guilty  r. 

Dover.  My  lord,  and  the  honourable  bench, 
I  desire  I  may  be  beard  a  few  words — 

L.  C.  J.  Hyde.  When  you  have  pleaded, 
you  shall. 

Dover.    I  shall  be  willing  to  plead— 

I*  C.  J  Hyde.  .  You  must  either  confess  it, 
or  plead  Not  Guilty.  I  hope  you  ace  Not 
Guilty  of  this  foul  crime. 

Dover.  I  am  not,  by  the  laws  of  England, 
Guilty. 

L.  C.  J.  Hyde.  You  shall  be  tried  by  the 
laws  of  England,  whether  you  are  Guilty  or  no. 

Dover.  I  am  williug  to  be  so,  and  I  am  glad 
I  am  come  before  you  to  that  purpose,  having 
been  long  a  prisoner:  I  am  Not  Guilty  of  any 
thing  in  this  Indictment,  neither  as  to  matter, 
time  nor  place. 

L.  C.  J.  Hyde.  What  do  you  mean  by  time 
and.  place? 

Dover.  I  am  not  guilty  in  manner  or  form. 
And  now,  my  lord,  I  being  altogether  ignorant 
of  the  law.  I  humbly  beg  counsel,  and  a  copy 
of  my  Indictment :  I  hope  I  shall  not  be  de- 
stroyed, because  I  am  ignorant  of  the  law :  I 
<have  been  18  weeks  close  prisoner. 

L.  C.  J.  Hyde.    What  would  you  have  ? 

Dover.  I  desire  time,  and  counsel  assigned 
j&e,  .and  a  copy  of  my  Indictment, 


L.C.  J.Hyde.  For  a  ceJpy  of  your  Indict- 
ment, though  it  be  for  a  foul  offence,  yet  (in  fa- 
vour to  you,  it  being  not  made  so  capital  as  the 
other)  we  cannot  deny  it  you :  For  counsel  you 
may  have  what  you  will,  we  need  not  assign  it. > 
[Make  him  a  copy,]  but  I  will  tell  you,  we  shall  - 
try  it  now,  k« 

Dover.  I  do  protest  1  knew  not  what  I  came 
for ;   I  'never  imagined  what  -nry  Indictment  • 
was ;  I  know  not  what  there  is  in  it— 

L.  C.  J.  Hyde.  You  shall  have  a  copy  made  • 
presently.  If  yon  have  counsel  or  witnesses, 
send  for  them ;  we  must  try  you  to-day ;  but 
you  will  have  some  time,  for  we  will  begin  with 
the  other. 

Dover.  I  bee  I  may  have  a  copy  of  the  In- 
dictment in  English,  I  cannot  understand  Latin. 

L.  C.  J.  Hyde.  That  that  is  against  you,  is. 
in  English;  the  Latin  signifies  no  more,  but. 
that  you  did  seditiously  and  maliciously  print 
all  that  which  is  in  English. 

Dover.  I  hope  I  have  done  nothing,  "but! 
shall  acquit  myself  of. 

L.  C.  J.  Jlyde.  I  hope  you  may ;  but  we. 
can  give  you  nothing  but  a  copy  of  the  record:* 
send  for  your  own  clerk  to  understand  it.  . 

Clerk.  Set  Thomas  Brewster  to  the  bar: 
[who  was  set ;  and  then  his  Indictment  was 
read,  which  was :] 

<  That  he  the  said  Thomas  Brewster,  late  of 
4  London,  Stationer,,  not  having,  &c.  (in  the 
4  form  aforesaid)  the  15th  day  of  February,  &c. 
'  at  the  parish  of  Little  St.  Bartholomew's,  in 
4  the  ward  of  Farringdon  without,  London,  na- 
'  liciously,  &c.  did  cause  to  be  imprinted  the 
4  aforesaid  book  of"  Speeches  and  Prayers,"  &c.' 
4  and  the  same  did  sell  and 'utter,  against  the 
4duty/&c.  4 

Who  being  demanded,  Whether  he  was  guilty 
of  that  sedition  and  offence  ?  answered,  Not 
Guilty.  .  ,     * 

Clerk.    How  will  yoa be  tried? 

Brewtter.    By  God  and  the  Country. 

Clerk.    God  send  thee  a  good  deliverance. 

L.  C.  J.  Hyde.    Say  what  you  will  now* 

Brewtter.  May  it  please  your  lordship!  I  am 
wholly  ignorant  of  the  proceedings  of  the  law; 
I  have  been  a  close  prisoner  these  18  weeks,  no 
body  to  advise  with  me,  scarce  my  wife  suffered 
to  come  to  me;  I  desire  some  time  to  take  ad* 
vice. 

L.  C.  J.  Hyde.  I  doubt  we  shall  sot  be 
able,  if  you  mean  till  next  sessions — 

Brewtter.  No,  my  loid,  I  have  bad  too  Jong 
imprisonment  already,  would  I  had  been  here 
the  first  sessions  after  1  was  a  prisoner. 

L.  C.  J.  Hyde.  If  you  desire  a  copy  of  the 
Indictment  and  counsel,  you  shall  have  it. 

Brewtter.  I  humbly  thank  you ;  but  I  must 
have  time  to  consult  them,  or  they  will  do  me 
little  good. 

L.  C.  J.  Hyde.  If  you  have  any  friends  or 
witnesses,  you  may  send  for  them. 

Brewtter.    I  thank  you,  ray  lord. 

Clerk.  *  Thomas  Brewster,  thou  -standest 
4  again  indicted  in  London  by  the  nam*  of, /to. 
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«  for  that  thou  not  having*  &c.  the  10th  day  of 

<  July,  io  the  13th  year,  &c.  at  the  parish  of 
«  Little  St.  Bartholomew's,  io  the  ward  of  Far* 

<  ringtoD  without,  London,  &c.  falsly,  malici* 
'ously,  scandalously,  and  seditiously,  didst 
«  caste  to  he  imprinted  a  book,  intitled,  «  The 

*  M  Phoenix,  or  tbe  oolenin  League  and  Cove- 

*  "  nant,"  &c.«— and  the  said  b<K>k  didtc  sell 

<  and  otter,  against  the  duty,  &c.  How  saye&t 
« thou  ?  Art  thou  Guilty  of  this  sedition  and 
«  offence  whereof  thou  standest  indicted,  or 

<  Not  Guilty?' 

Breweler.    Not  Guilty,  my  lord. 
Clerk.    How  will  you  be  tried  ? 

*  Brewtter.    By  God  and  the  country. 

CUrk.    Set  Nathan  Brooks  to  tbe  bar. 

*  Thou  standest  indicted  iu  London,  by  the 
'  oame  of  Nathan  Brooks,  late  of  London, 
'  stationer ;  not  having,  6rc.  [The  same  as  to 
'  make,  tine,  and  place,  with  that  of  Dover's] 

*  and  knowing  the  said  book  to  be  scandalous  and 
'  seditious,  didst  sell,  utter,  and  publish  the  same 
'against  the   duty,  &c.     How  say  est  thou, 

*  Nathan  Brooks ;  art  thou  Guilty  of  this  sedi- 
'  tion  and  offence  whereof  thou  standest  in- 
'  dieted,  or  Not  Guilty?9 

Brooke.    Not  Guilty. 

Clerk.    How  will  you  be  tried? 

Brooke.    By  God  and  the  country. 

Clerk.    God  send  thee  a  good^deliverance. 

L.  C.  J.  Hyde.  If  you  desire  to  have  a  copy 
of  your  indictment  and  counsel,  you  may  have 
it. 

Brooks.  I  am  a  poor  man,  I  have  not  mo- 
ney to  set  counsel ;  I  hope  I  shall  not  want  that 
Chat  belongs  to  me  by  law,  for  want  of  money. 

L.  C.  J.  Hyde.  You  shall  not,  by  the  grace 
of  God. 


Clerk. 
mas  Brewster,  and  Nathan  Brooks,  to  the  bar. 


Set  John  Twyn,  Simon  Dover,  Tho- 
*  ~~  .th; 


Clerk.  John  Twyn,  those  men  that  you 
shall  bear  called,  and  personally  appear,  must 
pass  between  our  sovereign  lore!  the  king  and 
you,  upon  trial  of  your  life  and  death ;  if  you 
will  challenge  them  or  any  of  them,  you  must 
do  it  when  they  come  to  tbe  book  to  be  sworn, 
before  they  be  sworn.  And  you  that  are  for 
•editions  and  offences,  look  to  your  challenges. 

Doner.  We  desire  wo  may  have  a  jury  of 
booksellers  and  printers,  they  being  the  men 
that  only  understand  our  business. 

L.  C.  J.  Hyde.  There  are  those  already 
that  understand  it  as  well  as  booksellers  or 
printers ;  besides,  half  tbe  jury  are  such,  and 
cbey  are  able  to  make  the  rest  understand  it : 
batyou  may  challenge  whom  yon  will. 

The  jury  were,  William  Samborne,  William 
Rutland,  Thomas  Honylove,  Robert  Lucas, 
Robert  Beversbam,  Richard  Royston,  William 
Hall,  John  Williams,  James  Flesher,  Simon 
Waterson,  Samuel  Thomson.  Thomas  Royoroft. 
Who  were  severally  sworn  by  the  oath  follow- 
ing :  <  You  shall  well  and  truly  try,  and  true 
'deliverance  make,  between  our  sovereign 
'  lord  (bo  king,  and  the  prisoners  at  tbe  hex, 


'  whom  you  shall  have  in  < 
*  your  evidence.    So  help  yon  l 
Ail  Four.    Wo  are  all  satisfied  with  the 

Clerk.  Crier,  make  proclamation.  "  O 
Yes !  If  any  one  can  inform  my  lords  the 
king's  justices,  the  king's  serjeant,  or  tbe  king's 
attorney,  before  this  inquest  be  taken  between 
our  sovereign  lord  the  king  and  the  prisoner! 
at  the  bar,  let  them  come  forth,  and  they  shall 
be  heard ;,  for  now  the  prisoners  stand  at  the 
bar  upon  their  deliverance ;  and  aU  others  that 
are  bound  by  recognisance  to  give  evidence, 
against  any  of  the  prisoners'  at  the  bar,  come 
forth  and  give  evidence,  or  else  you  will  forfeit 
your  recognizance." 

Clerk.  John  Twyn,  hold  up  thy  hand. 
You  of  the  jury,  look  upon  the  prisoner,  and 
hearken  to  his  cause ;  you  shall  understand 
that  he  stands  indicted  in  Londou  by  tbe  name 
of  John  Twyn,  late    of  London,  stationer: 

[Here  tbe  Indictment  is  read  over  again.] 
Jpon  this  indictment  he  hath  been  arraigned 
and  thereunto  hath  pleaded  Not  Guilty  ;  and 
for  his  trial,  hath  put  himself  upon  God  and 
tbe  country,  which  country  you  are:  Your 
charge  is  to  enquire  whether- he  be  guilty  of  the 
high-treason,  in  manner  and  form  as  be  stands 
indicted,  or  not  guilty :  If  you  find  him  guilty, 
you  shall  inquire  what  goods  and  chattels, 
lands  and  tenements  be  had  at  the  time  of 
committing  the  said  treason,  or  at  any  time 
sithence.  If  you  find  him  not  guilty,  you  shall 
enquire  whether  he  fled  for  it;  if  you  find  that 
he  fled  for  it,  vou  shall  enquire  of  his  goods 
and  chattels,  lands  and  tenements,  as  if  yon 
had  found  him  guilty :  If  you  find  him  not 
guilty,  nor  that  he  did  A*  for  it,  say  so,  and  no 
more,  and  hear  your  evidence. 

Mr.  Norths  Barrister  of  the  law.  John 
Twyn  staods  here  indicted,  for  that  he  as  n 
false  traitor  to  the  most  illustrious  Charles  the 
9nd,  6rc.  not  having  the  fear  of  God  before  hit 
eyes,  nor  weighing  the  duty  of  his  allegiance, 
&c.  [Here  was  opened  the  form  of  the  Indict- 
ment.] To  which  ho  hath  pleaded  Not  Guilty; 
if  there  shall  be  sufficient  evidence  given  yon 
of  the  charge  in  tbe  indictment,  you  must  do 
the  king  and  the  nation  that  justice,  as  to  find 
bim  gouty,  that  sentence  of  law  may  pass  on 
him. 

Mr.  8crj.  Horion.  May  k  please  your  lord- 
ships, and  you  gentlemen  that  are  sworn  of 
this  Jury,  I  am  of  counsel  with  the  king  agaioet 
John  Twyn,  the  prisoner  here  at  bar,  who 
stands  indicted  of  a  most  horrid  and  damnable 
treason :  It  is,  the  compassing  and  imagining 
tbe  death  of  the  king,  to  deprive  bim  of  his 
crown  and  royal  government,  and  to  alter  and 
change  tbe  ancient  legal  and  fondainental  go- 
vernment of  this  kingdom :  which  be  has  en- 
deavoured to  do,  and  did  intend  to  do,  bv 
printing  n  traitorous  and  seditious  Book,  which 
in  itself  contains  as  many  and  as  great  tvesv 
sons,  as  it  was  possible  either  for  the  malice  o£ 
the  devil,  or  the  corrupt  and  treasonable 
thoughts  of  Mood  thirsty  man  to  invent :    It 
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contains  treasons  against  the  king  in  bis  own 
royal  person ;  against  hia  government,  both  eo- 
clefiosiicai  and  civil ;  full  of  treasons,  as  my 
Lord  Chief  Justice  was  pleased  to  observe  to 
you,  treasons  against  the  queen,  scandals  against 
all  manner  of  professions 'both  in  church  and 
kingdom,  of  magistracy  and  ministry.  My 
lord,  there  are  in  this  Indictment,  thirteen  Pa- 
ragraphs of  that  treasonable  book  recited ;  and 
each  of  them  coutains  as  many  treasons  as, 
there  be  lines  in  it.  Nay,  my  lord,  this  trea- 
sonable book  was  intended  to  set  a  flame  in  this 
nation,  to  raise  and  stir  up  rebellion  in  this 
kingdom  against  the  king  and  his  government.  - 
1  shall  observe  to  your  lordship  the  time  when 
it  was  to  be  printed ;  it  was  in  the  beginning 
of  October,  your  lordship  knows,  and  I  do  not 
doubt  bat  the,  Jury  have  beard,  that  there  was 
a  great  and  dangerous  design  in  this  nation,  set 
on  foot  bv  men  of  dangerous  principles,  to 
eeabroil  this  nation  in  a  new  war,  for  the  de- 
struction of  the  king  and  his  government.  It 
•  was  executed  in  part,  as  far  as  time  and  other 
ctfcaaastaaces  would  give  way  and  leave  to  the 
undertakers  (the  12th  of  October  last) ;  and, 
my  lord,  it  was  proved  upon  the  execution  of  a 
Cesnmissioa  of  Oyer  and  Terminer  at  York, 
that  there  was  a  council  here  in  London,  that 
tat  to  prepare  matter  for  an  universal -rebellion 
all  England  over.  They  sent  their  agitators 
into  the  north,  west,  and  all  parts,  to  give  no- 
tice to  tlieir  party  to-  be  ready  to  rise  at  a  cer- 
tain time :  Several  days  were  appointed,  but  it 
seems  they  could  not  he  ready  till  that  Ijitb  of 
October  ;  for  the  seditious  books  that  were  to 
lead  oo  that  design,  and  the  libels  and  declara- 
tions could  not  be  printed  before  that  day : 
And  truly  that  had  been  printed  and  published 
too,  if  there  bad  not  been  great  diligence  used 
by  the  king's  agents  and  ministers,  to  take 
them  just  as  they  were  preparing  it.  This  book, 
gentlemen,  doth  contain  a  great  deal  of  scan- 
dal upon  the  king's  government,  dispersing  false 
and  base  rumours,  to  the  prejudice  of  it.  It 
is  a  rule  in  my  load  Coke,  *  1  hat  the  dispers- 
'  ing  of  false  and  evil  rumours  against  the  king 

*  and  government,  and  libels  upon  justices  of 

*  die.  kingdom,  they  are  the  forerunners  of  re- 

*  hellion.' 

We  shall  now  so  to  the  Proofs  We  shall 
«ove  that  this  pnsooer  at  the  bar,  to  print  this 
book,  had  two  presses  in  one  room :  That  he 
himself  did  work  at  one  of  those  presses,  his 
servants  at  the  other  by  bis  command,  and  in 
his  presence :  That  be  did  compose  part  of  it, 
print  the  sheets,  correct  the  proofs,  and  revise 
them  ail  in  his  own  house,  which  were  correct- 
ed and  brought  back  into  the  work-house  by 
himself,  in  so  short  a  time,  that  they  could  not 
be  carried  abroad  to  correct,  so  that  he  ssust 
needs  correct  them  himself:  That  the*  work 
em  done  in  the  nwh^time  (and  it  was  proper, 
as  it  was  a  deed  of  great  darkness,  and  aot  it 
indeed  to  see  the  light ;  and  it  was  weil  it  was 
attajiejadinnse  birth,  or  else  fbreufJit  I  know, 
we  ought  by  this  time  have  been  waMowmg  m 
our  blood).    We  shall  make  it  appear  thai  this 


man-,  when  Mr.  L'Estrange  came  to  search  his 
bouse,  brake  the  forms,  conveyed  away  as 
many  of  the  sheets  as  he  could  from  the  press 
to  other  places ;  yet  notwithstanding,  God's 
providence  was  so  great  in  the  thing,  that  he 
left  there  three  or  four  sheets,  which  Mr.  L'Es- 
trange theo  seized  on,  and  many  more  within  a 
little  time  after :  And  somewhat  of  the  same 
mutter  remained  upon  part  of  a  form  of  letter, 
which  his  haste  would  not  give  him  leave  to 
break.  When  he  was  charged  with  it  by  Mr. 
L'Estrange,  he  confessed  that  he  had  printed 
some  sheets  of  this  seditious  Book ;  and  being 
demanded  by  Mr.  L'Estrange,  What  he 
thought  of  it  ?  He  told  him,  '  He  thought  it 
'  was  mettlesome  stuff :'  He  had  great  joy  in 
it ;  he  confessed  be  had  received  money  fur 
printing  of  this ;  and  much  other  matter,  taken 
upon  examination  before  Mr.  Secretary.  We 
shall  call  our  Witnesses :  I  should  have  ob- 
served to  you,  That  this  man  would  have  done 
it  with  all  the  privacy  that  could  be,  and  to  be 
done  forthwith  ;  there  was  great  haste  of  it, 
about  the  beginning  of  October,  and  the  design 
in  the  north  was  upon  the  13th ;  so  that  it  was 
dearly  intended  for  that  design; 

Several  Witnesses  were  sworn. 

Joseph  Walker.  My  lord.,  whereas  my  mas- 
ter is  indicted  for  printing  this  Book— — 

Ld.  Hyde.  Your  master!  who  is  your 
master? 

Walker.    He  at  the  bar. 

Ld.  Hyde.    What  say  you  of  it  ? 

Walker.  I  desire  to  see  the  Book ;  [it  was 
shewed  bim.]  About  the  four  first  pages  of 
this  Treatise  I  composed. 

Ld.  Hyde.  Who  delivered  it  to  you  to  com- 
pote? 

Walker.  My  master  delivered  the  copy  tome. 

Ld.  Hyde.  What  do  you  mean  by  composing? 

Walker.    Setting  the  letters. 

Ld.  Hyde.  WeK,  and  you  set  the  letters  to 
print  according  to  the  copy ;  and  yon  had  it  of 
your  master,  had  you  ? 

Wulher.  Yes,  my  lord ;  but  all  this  copy  wo 
did  aot  priot. 

[Part  of  the  copy  in  Manuscript  being  shewed* 
him,  he  said,  he  composed  by  that  copy.] 

Serj.  Morion.    How  much  did  you  print  ? 

Walker.    About  three  sheets. 

Serj.  Morton.  How  many^of  those  did  your, 
master  compose? 

Walker.    Trulj ,  Sir,  I  cannot  tell. 

Ld.  Hyde.    Did  he  compose  one  ? 

Walker.    As  to  a  whole  one,  I  cannot  say. 

Mr.  Recorder  (Mr.  Serj.  Wilde).  Did  ho 
compose  the  Title  ? 

Walker.    Hero  is  no  Title. 

Mr.  Recorder.    No  r  Road  the  top. 

Walker.  A  Treatise  of  the  Execution,  fte. 
[He  roads  the  Title]. 

Mr.  Recorder.  Did  your  master  eotBpoee 
that?—  Walker.    No,  I  did. 

Ld.  Myd*.  Did  your  master  give  yon  that 
to  compose  i— Walker.    Yes. 
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had  shewed  me,  before  the  Treaty  be^an,  a 
letter  they  had  received  from  one  of  their  fac- 
tors in  the  Indies,   that  there  win  a  report 
there,  that  the  Dutch  had  delivered  up  Pol  a- 
roone  to  those  who  were  sent  to  receive  it, 
*nJ  that  shortly  after  that  they  had  taken  it 
from  them  again  ;  and  therefore  they  desired 
that  a  special  article  might  be  inserted  in  the 
Treaty,  whereby  the  Dutch  might  be  obliged 
to  give  it  up  again,  if  they  had  in  truth  so  in- 
directly delivered  it,  that  they  might  again  re- 
possess themselves  of  it ;  which  couM  not  but 
be  understood  to  be  a  plain  violation  of  their 
public  faith,  or  a  vile  arti6ce  to  elude  it.    The 
ambassadors  replied,  That  if  it  had  been  in 
truth  delivered  by  them,  though  so  indirectly 
taken,  they  could  not  insist  upon  it,  but  allow 
it  to  be  in  the  alternative;  they  desired  only 
that  ic  might  be  inserted  in  the  article,  that  if 
in  truth  it  had  never  been   delivered,   they 
should  be  obliged  to  do  what  so  long  since 
they  should  have  done.    The  Dutch  answered, 
That  the  end  of  this  Treaty  was  to  establish  a 
firm  Peace,  and  therefore  they  would  admit  of 
co  doubtful  expressions  which  might  create 
future  disputes.   The  ambassadors  said,  It  was 
yery  evident,  and  the  French  ambassadors  had 
acknowledged  the  same   to   them,   that  they 
wtre  resolved  never  to  part  with  the  island  ; 
so  that  there  remained  no  more  to  be  consi- 
dered upon  that  particular,  but  whether,  upon 
the  refusal  of  Polaroone,  the  war  should  be 
continued.     The  East  India1  Company  were 
sent  for  to  delirer  their  opinion  ;  and  they  very 
frankly  declared,  that  they  believed  a  Peace  to 
be  very  necessary  for  the  kingdom,  and  there- 
fore would  not  that  the  war  should  be  conti- 
nued upon  any  particular  interest  of  theirs ; 
and  it  was  evident  enough,  that  if  the  war  con- 
tinued, their  whole  East-India  trade  must  he 
destroyed,  the  Dutch  being  so  much  superior 
in  shipping,  and  all  kind  of  strength,  in  those 
parts.     Hereupon  the  king  resolved  to  consent 
to  their  keeping  of  Polaroone;  and  I  do  not 
know  that  there  was  one  man  at  the  board  of 
another  opinion.     To  conclude,   after  a  long 
debate  for  so  many  days  upon  every  particular, 
the  king  resolved,  with  the  concurrence  of  the 
whole  board  (one  or  two  persons  only  excepted) 
to  consent  to  the  Pence  upon  such  concessions 
and  provisions  as  the  French  ambassadors  had 
obliged  themselves  to  bring  the  Dutch  to  con- 
sent to;   and  thereupon  the  ambassador  re- 
turned with  full  power,  and  in  a  short  time 
after  that  Peace  was  concluded  and  published. 
And  therefore  I  cannot  understand  how  his 
majesty  could  be  deluded  or  betrayed  in  that 
Treaty,  which  passed  with  such  a  full  exami- 
nation and  disquisition;  and  in  all  which  de- 
bates his  majesty  himself  had  taken  the  pains 
to  discourse  more,  and  to  enlarge  himself  in 
the  answer  of  all  those  objections  which  were 
foreseen,  than  I  had  ever  known  him  to  do 
upon  any  other  article. 

It  is  v>ry  true,  that  I  had  been  commanded 
by  the  king  to  write  most  of  the  letters  and 


St.  Albans,  from  the  time  of  his  agoing  over, 
concerning  the  Treaty,  his  lordship  having  (I 
presume  by  the  same  direction)  directed  roost 
of  his  letters  to  me ;  and  most  of  the  dispatches 
to  the  ambassadors  were  likewise  prepared  by 
me,  they  being  by  their  instructions  (without 
my  desire  or  privity),  to  transmit  their  account 
to  one  of  the  secretaries,  or  to  myself:  but  it 
is  as  true,  that  I  never  received  a'  letter  from 
either  of  them,  but  it  was  read  entirely  in  his 
majesty's  presence  to  those  lords  of  the  coun- 
cil, who  attended,  where  directions  were  given 
what  answer  should  be  returned ;  and  I  never 
did  return  any  answer  to  either  of  there,  with* 
out  having  first  read  it  to  the  councillor  having 
first  sent  it  to  ene  of  the  secretaries  to  be  read 
to  his  majesty ;  and  I  can  with  a  very  good 
conscience  protest  to  all  the  world,  that  I  never 
did  the  least  thing,  or  gave  the  least  advice  re* 
lating  to  this  war,  or  relating  to  the  Peace, 
which  I  would  not  have  done  if  I  had  been  ex* 
piring,  and  to  have  given  an  account  thereof  to 
God  Almighty  that  minute :  and  as  his  majesty 
prudently,  and  piously,  and  passionately  de- 
sired to  put  an  end  to  that  war  f  so  no  man 
appeared  more  delighted  with  the  Peace  when 
it  was  concluded  than  his  majesty  himself  did; 
though,  as  far  as  I  could  make  any  judgment 
ofche  public  affections,  the  publication  of  that 
Peace  was  attended  with  the  most  universal 
joy  and  acclamation  of  the  whole  nation,  that 
can  be  imagined  :  nor  is  it  easy  to  forget  the 
general  consternation  that  the  city  and  the 
people  of  all  conditions  were  in,  wben  the 
Dutch  came  into  the  river  as  high  as  Chatham ; 
and  when  the  distemper  in  the  court  itself  was 
so  great,  that  many  persons  of  quality  and  title 
in  the  galleries  and  privy-lodgings  very  inde- 
cently every  day  vented  their  passions  in  bitter 
execrations  against  those  who  had  first  coun- 
selled and  brought  on  the  war,  wishing  that  an> 
end  were  put  to  it  by  any  Peace;  some  of 
which  persons,  within  very  few  days  after,  as 
bitterly  inveighed  against  the  Peace,  and  against 
the  promoters  of  it.  But  I  am  so  far  yet  from 
repenting  or  being  ashamed  of  the  part  I  had 
in  it,  that  I  look  upon  it  as  a  great  honour,  that 
the  last  service  performed  for  bis  majesty  was 
the  sealing  the  proclamations,  and  other  in- 
struments for  the  conclusion  and  perfection  of 
that  Peace,  the  great  seal  of  England  being  , 
that  very  day  sent  for,  and  taken  from  me. 

The  Seventeenth  and  last  Article  is,  u  That 
"  I  was  a  principal  author  of  that  fatal  coun- 
"  sel  of  dividing  the  fleet  about  June,  1666." 

How  far  I  have  always  been  from  giving  ad- 
vice in  the  prosecution  of  the  war  either  by 
land  or  sea  (except  by  being  present  at  some 
of  the  debates)  I  have  at  Targe  set  down  be- 
fore; I  never  in  my  life  having, pretended,  ei- 
ther in  the  time  when  I  served  his  late  majesty 
during  the  war,  or  in  this  king's  time,  to  un- 
derstand any  thing  of  that  affair : 


but  when  I 
have  been  present  in  councils  of  that  nature,  I 

,.,,_,,  . ,  have  always  governed  myself  by  their  opinions 

-uons  which  bad  been  sent  to  the  earl  of  I  who  had  the  greatest  reputation  of  skill  in  that 
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profession;  and  I  never  presumed  less  in  my  life 
to  give  an  advice,  than  I  did  in  this  particular 
concerning  tbe  division  of  the  fleet;  and  I 
should  make  a  full  answer  to  this  charge,  if  I 
should  say  no  more,  than  that  I  am  not  guilty 
of  it.  But  since  it  hath  made  so  much  noise, 
to  the  disadvantage  of  the  king,  and  of  the 
conduct  of  his  affairs,  and  that  no  care  hath 
been  taken  to  inform  men  of  the  whole  carriage 
in  that  particular ;  I  will,  as  I  have  done  at 
large  to  the  other  articles,  fqr  his  majesty's 
honour,  and  for  the  vindication  of  those  of  bis 
council  who  were  present  in  those  debates, 
(how  unjust  soever  many  of  them  have  been  to 
me)  set  down  very  particularly  all  that  I  know 
of  that  matter,  and  bow  the  fleet  came  to  be 
diiided;  upon  the  view  of  which,  I  am  of 
opinion,  what  misfortune  soever  attended  it, 
no  man  will  have  cause  to  be  ashamed  of  any 
fault  be  committed  in  it.  From  the  time 
that  bis  majesty  resolved  to  "send  prince  Ru- 
pert and  the  General  with  a  joint  power  and 
authority  to-  command  tbe  fleet,  there  was 
cause  enough  to  apprehend  that  there  would 
not  have  been  so  good  an  accord  between 
them  as  the  conducting  so  great  a  service  re- 
quired ;  and  I  was  then  thought  to  have  so 
great  an  interest  in  both  of  them,  that  his 
majesty  commanded  me  to  use  the  utmost 
endeavours  to  dispose  them  to  a  good  under- 
standing towards  each  other;  and  I  believe 
they  will  both  confess,  that  I  performed  all 
the  offices  I  could,  and  with  some  success,  to 
that  good  eud :  And  I  was  the  more  solicitous 
in  it,  because  I  found  tbat  the  prince  was  much 
unsaturred  with  the  resolution  his  majesty  had 
taken,  that  they  should  both  go  in  one  and 
the  same  ship  ;  and  that  his  highness  was  very 
desirous  to  be  in  a  ship  by  himself,  and  even 
to  command  a  part  of  tbe  fleet  upon  any  en- 
terprize  that  should  offer  itself,  separated  from 
the  other :  And  there  was  too  general  an  opi- 
nion, from  what  ground  I  know  not,  even  at 
the  time  when  our  flret  was  ready,  and  when 
the  two  generals  went  to  it,  thnt  the  Dutch 
were  not  in  any  degree  ready  to  come  out ; 
that  the  greatest  ships  had  not  taken  in  their 
provisions,  and  that  they  had  not  men  enough 
to  man  the  fleet ;  and  that  they  had  no  design 
to  come  oat  of  their  port  till  the  duke  de  Beau- 
fort should  b$  ready  upon  tbe  coast  to  join 
with  them  ;  which  fleet  was  then  at  Brest,  and 
in  great  readiness.  I  had  no  part  in  manag- 
ing the  intelligence,  nor  in  truth  so  much  as  a 
correspondence  by  letter  at  that  time,  with 
any  man  in  France  or  Holland.  The  two  ge- 
nerals were  not  many  days  at  sea,  when  my 
lord  Arlington  informed  his  majesty  and  my 
Lords,  that  he  had  received  intelligence  from 
a  good  hand,  that  the  Dutch  were  in  no  degree 
ready  to  come  out  with  their  fleet;  and  that 
the  duke  de  Beaufort  on  such  a  day  of  the 
month  had  all  bis  fleet' ready,  and  his  men  on 
board,  to  take  the  first  opportunity  of  the  wind 
to  set  sail  from  Brest ;  that  the  wind  bad  been 
fair  these  two  last  days,  and  therefore  that  it 
might  be  presumed  that  he  was  by  that  time  at 


sea,  and  making  bis  course  for  Holland. 
Whereupon  it  was  consulted,  whether  any  or- 
der should  be  sent  to  the  fleet,  that  prince 
Rupert  with  part  of  it  might  bend  bis  course 
towards  Brest,  whilst  tbe  general,  with  the 
other  Dart,  waited  the  Hollanders  motion. 
There  had  been  a  long  prospect  and  frequent 
debates  upon  this  contingency,  and  how  ad- 
vantageous a  thing  it  would  prove,  if  we  could 
have  timely  advertisement  of  the  duke  de 
Beaufort's  motion,  that  a  part  of  the  fleet  might 
be  sent  to  encounter  him  before  his  conjunc- 
tion with  the  Dutch ;  and  for  that  purpose  the 
lord  Arlington  had  taken  all  the  pains  he  could 
to  get  particular  intelligence  of  the  motion  of 
that  fleet.  When  this  intelligence  was  com- 
municated, some  were  of  opinion  that  his  ma- 
jesty should  send  present  orders  to  the  generals, 
that  prince  Rupert  should  with  such  a  number 
of  ships  as  they  should  think  fit,  bend  his 
course  as  is  before  mentioned.  The  late  lord- 
treasurer  and  I  were  present  at  this  debate; 
and  though  we  seldom  offered  advice  in  such 
cases,  yet  being  now  Both  of  one  opinion,  we 
did  desire  the  king,  that  he  would  not  take 
upon  himself  to  send  positive  orders  in  ao  af- 
fair of  such  moment,  upon  an  intelligence  that 
might  not  be  true ;  though  we  believed  it  to  be 
very  probable,  that  the  •enerals  were  like 
every  day  to  know  more  of  tbe  motion  of  tbe 
enemy  than  we  couhJ  do :  And  therefore  we 
humbly  offered  it  to  his  majesty,  whether  it 
might  not  be  fit  in  this  case  to  send  some' 
of  the  council  then  present,  and  who  had 
seen  the  intelligence,  and  heard  the  whole 
debate,  presently  to  the  fleet  to  inform  the 
generals  of  what  his  majestv  had  heard, 
and  of  the  considerations  which  had  been 
thereupon  ;  and  if  they  had  received  no 
advertisement  to  the  contrary,  and  upon  con- 
ference together,  t! -ought  fit  to  divide  tbe  fleet, 
and  that  prince  Rupert  should  set  sail  in  order 
to  engage  the  duke  de  Beoufort,  his  majesty 
would  be  very  well  content  that  thev  should  put 
that  design  in  execution,  without  staying  for 
farther  orders.  His  majesty  was  pleased  (with 
the  concurrent  opinion  of  every  person  present) 
to  approve  of  this  proportion  ;  and  immediate- 
ly made  choice  of  Mr.  Vice-Chamberlain,  and 
sir  William  Coventry,  to  use  all  possible  ex* 
pedition  to  find  out  the  fleet,  and  inform  the 
generals  of  all  that  had  passed,  I  nn»st  not 
forget  to  say,  that  at  this  conference,  and  before 
the  messengers  were  dispatched,  Mr.  Secietarj 
Morrire  informed  the  king,  that  lie  had  received 
intelligence  very  different  from  what  my  lord 
Arlington's  was ;  which  was,  tbat  the  Dutch 
fleet  was  even  ready  to  corn**  out,  all  their  men 
being  aboard,  which  was  likewise  commended 
to  those  two  honourable  persons  to  make  pnrt 
of  their  inform  * tion.  The  winds  were  so  fa- 
vourable, that  the  two  messes  gers  went  to,  and, 
returned  from  the  fleet  with  more  speed  than 
could  reasonably  have  been  expected ;  they  re- 
ported to  the  king,  that  they  had  imparted  all 
his  commands  to  the  generals,  and  that  they 
bad  had  fuM  conferences  together  upon  it ;  that 
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by  all  the  intelligence  they  had  received,  they 
ijid  conclude  that  theDutch  were  not  ready  to 
come  out ;  and  therefore  they  thought  it  very 
counsellable,  thai  the  prince  should  endeavour  to 
meet  with  the  duke  de  Beaufort ;  and  in  order  to 
that,  they  bad  agreed  before  their  coining  away, 
and  had  agreed  what  ships  should  attend  prince ' 
Rupert  and  what  should  stay  behind  wuhtbege* 
.  neral,  which  they  resolved  should  bo- executed  by 
such  a  time,  if  they  did  not  receive  bis  majesty's 
orders  to  the  contrary;  which  bis  majesty  did 
not  think  fit  to  scud,  since  they  were  of  the 
same  mind,  and  so  tbev  separated  each  from 
other,  as  was  agreed.  X  have  heard  (but  I  was 
not  then  present)  that  upon  a  more  certain  in* 
telligeoce  tbajt  the  Dutch  fleet  was  come  out, 
orders  were  sent  to  binder  the  prince  from 
going  out ;  which,  if  thev  had  been  transmitted 
with  care  enough,  would  have  come  to  bun  in 
time:  but  there  being  some  negligence  in  that 
they  came  not  to  bun  dine  enough  to  return 
till  the  second  day  of  the  engagement ;  which 
is  so  well  known,  that  I  need  not  enlarges  poo 
it.  And  this  is  all  that  I  know  of  the  dividing 
the  fleet ;  in  which  1  do  not  know  that  any 
roan  can  be  justly  blamed  with  more  reason 
than  all  men  may  be,  whose  counsels  have  not 
that  success  which  is  desired;  and  if  there 
were  any  fault  committed,  I  am  sure  there  is 
no  colour  to  impute  it  to  me,  nor  am  1  in  the 
least  degree  responsible  for  any  consequence 
upon  it. 

I  have  now,  according  as  my  memory  bath 
been  able  to  supply  (for  I  have  not  any  paper 
or  note  by  me  for  my  assistance),  answered 
every  particular  charge  against  me ;  I  hope  so 
fully,  that,  how  powerful  soever  my  enemies 
shall  be  yet  able  to  appear,  as  they  do  continue 
very  powerful,  all  indifferent  men  will  absolve 
me  from  any  guilt :  and  though  I  neither  do  or 
can  expect  any  thing  or  justice  or  ingenuity 
from  those  persons  who  have  by  all  the  evil 
arts  imaginable  contrived  my  destruction,  by 
infusing  into  his  majesty's  ears  stories  of  words 
Spoken,  and  things  done  by  me,  of  which  I 
am  as  innocent  as  1  was  when  I  was  born,  and 
other  jealousies  of  a  nature  so  odious,  that 
themselves  have  not  the  confidence  publicly 
to  own ;  yet,  I  say,  notwithstanding  all  this 
disadvantage  for  the  present,  I  do  not  doubt 
but  that  posterity,  if  not  the  present  age,  will 
clearly  discern  my  integrity  and  innocence  in 
'  all  the  particulars  which  are  objected  against 
me,  and  lament  my  present  suffering,  that  after 
to  many  years  of  very  faithful  and  painful  ser- 
vice, 1  should  be  banished  my  country,  and 
forced  to  seek  my  bread  in  foreign  parts  at  this 
age.  However,  it  concerns  me  very  much  to 
wipe  off  one  reproach  which  I  may  seem  to 
have  brought  upon  myself,  bv  my  withdrawing 
and  secretly  flying  out  of  the  kingdom,  to  avoid 
as  it  may  be  thoughts  the  justice  of  parliament; 
which,  as  it  is  made  the  ground  and  foundation 
of  the  act  of  banishment,  so  I  may  reasonably 
presume  thai  it  haih  made  deep  impression  iu 
the  minds  of  many  worthy  persons,  who  were 
not  over-inclined    to  entertain   n    prejudice 


against  me,  and  who,  by  my  withdrawing,  may 
reasonably  believe,  that  if  I  were  in  truth  so  in- 
nocent as  1  have  professed  myself  to  be,  I  would 
not  have  declined  the  most  severe  and  strictest 
examination  of  all  my  actions,  of  which  I  ought 
to  be  very  ambitiou*;  and  that  an.  exact  in- 
quisition might  be  made  into  my  whole  life, 
from  which,  and  from  which  only,  if  I  am  so 
innocent  as  I  pretend  to  be,  I  might  reasonably 
promise  to  myself  such  a  full  vindication,  as 
might  amply  repair  me  in  point  of  integrity  and 
honour,  not  only  to  the  shame  of  my  enemies, 
but  to  my  full  reparation  for  the  damages  I 
have  sustained,  if  I  could  prove  such  a  gross 
combination  and  conspiracy  agaiust  me  as  I 
have  seemed  to  accuse  them  of:  and  therefore 
it  concerns  me  very  much  to  make  such  a  de- 
fence for  myself  in  a  clear  relation  of  all  the 
motives  and  circumstances  which  prevailed  with 
me  at  that  time  to  withdraw  myself,  after  I  bad 
so  often  rejected  all  overtures  and  advice  to 
that  purpose,  and  so  publicly  declared  that  I 
would  rather  undergo  all  the  danger  and  ruin 
which  might  attend  my  being  brought  to  a  trial 
than  to  contribute  to  my  own  iufamy  by  en- 
deavouring to  decliue  toe  trial :  and  I  hope 
that  when  I  have  made  a  faithful  narration  of 
all  those  reasons  and  motives  which  obliged, 
and  even  forced  me  to  do  what  I  did,  I  shall 
be  thought  by  all  dispassionate  inen  not  only 
not  to  have  detested  and  betrayed  my  own  in- 
nocence, but  to  have  complied  with  that  ob- 
ligation and  duty  which  I  have  always  paid  to 
his  majesty,  and  to  his  service;  and  against 
which  I  hope,  and  am  most  confident,  that 
God  Almighty  will  always  preserve  me  from 
committing  the  least  fault  or  omission. 

When  bis  majesty  was  pleased  6rst  to  send 
mc  an  intimation  of  his  purpose  to  take  the 
seal  from  me,  which  was  by  the  duke  of  York, 
he  vouchsafed  to  use  all  the  gracious  expres- 
sions that  can  be  imagiued;  the  great  satisfac- 
tion and  benefit  he  had  received  by  my  service, 
the  assurance  he  bad  of  my  fidelity,  and  that 
he  was  confident  nothing  could  be  objected 
against  me,  which  I  would  not  be  well  able  to 
answer:  but  that  the  parliament  had  con- 
tracted so  great  A  prejudice  against  me,  that  if 
they  had  sat  but  one  day  longer  before  their 
last  adjournment,  they  would  have  accused  me 
of  high-treason,  and  that  be  was  most  assured 
that  they  Continued  in  that  resolution,  and 
would  execute  it  the  first  day  of  their  next 
meeting;  that  I  well  knew  the  condition  of  his 
affairs,  and  how  much  he  depended  upon  the 
house  of  commons  for  a  supply  of  money,  with- 
out  which  he  should  not  be  able  to  support  his 
government:  his  advice  therefore  was,  that  I 
should  deliver  up  the  seal  to  him  out  of  my 
owu  choice,  t/y  which  be  should  be -able  to  pror 
tect  me  from  further  inconvenience;  and  it 
would  he  so  grateful  to  the  parliament,  that  he 
should,  in  consideration  thereof,  receive  all 
that  he  could  desire  frjora  them.  It  will  e&M'y 
be  believed  that  I  was  enough  surprised  at  this 
message,  it  being  a  time  when  my  mind  was 
broken  with  the Tqsj  of  my  wife;  for  which  his 
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majesty  bad  vouchsafed  in  his  royal  person  to 
condole  with  me  very  few  days  before,  and 
when   my  condition   in   bM   respects  was    in 
no  degree  pleasant  to  me:  <I  desired  the  duke 
that  he  would  procure  an  audience  forme  with 
his  majesty ;    which  his  royal  highness  had  not 
the  least  doubt  of  obtaining,  and  made  as  little 
doubt  but  that  his  majesty,  in  respect  of  my 
lameness  and  indisposition,  would  be  gracious- 
ly pleased  to  come  to  my  house;   which  his 
majesty  the  next  day  promised  to  do;  but  upon 
conference  with  others,    afterwards   changed 
that  his  gracious  purpose,  and  appointed  me  to 
attend  hirn  in  a  morning  in  my  own  chamber 
,      at   Whitehall,   which,  being  a  ground  room, 
would  not  put  me  to  the  trouble  of  going  up 
stairs ;  and  thither  his  majesty  did  vouchsafe 
to  come  to  me,  there  being  nobody  then  present 
but  bis  majesty  and  the  duke.     The  king  re- 
ceived me  very  graciously,  with  all  those  ex- 
pressions which  be  bad  used  to  the  duke;    aod 
when  I  asked  him  whether  he  had  taken  any 
offence  at  my  carriage,  and  whether  I  had  mis- 
t      behaved  myself  in  his  sen  ice?   he  said,  no, 
but  the  contrary,  that  I  had  served  him  very 
well,  and  that  he  believed  no  prince  had  a  bet- 
ter servant;   and  that  the  resolution  he  had 
now  taken  was  for  my  good  and  preservation ; 
and  so  enlarged  himself  upon  the  resolution 
the  House  of  Commons  had  taken  to  accuse 
me  of  high-treason,  and  the  prejudice  they  had 
against  me.     I  told  him,  that  he  might  possibly 
*      be  deceived  in  that  information;    and  that  if 
he  examined  it  better,  he  would  find  that  I  was 
not  a  man  so  universally  odious  to  any  persons 
of  power  and  interest  to  serve  him ;  at  least, 
that  my  lord  Arlington  and  sir  William  Coven- 
try, who  were  my  known  enemies,  would  not 
be  found  to  be  more  popular  than  myself;  that 
the  manifestation  of  his  displeasure  in  this  man- 
ner would  be  so  far.  from  preserving  me,  that  it 
would  infallibly  expose  me  to  the  malice  of  my 
enemies,  and  was  upon  the  matter  to  call  for 
accusations  against  me  to  gratify  his  majesty ; 
and  I  told  him  then,  as  I  had  done  before,  that 
sir   William  Coventry  had  taken  upon  him, 
upon  the  day  of  tlte  last  prorogation,  to  offer, 
some  leading  men  of  the  House  of  Commons, 
that  the  chancellor  should  be  sacrificed   to 
them,  if  that  would  content  them.    His  majes- 
ty told  me,  that  he  knew  much  more  of  the 
,       combination  that  was  against  me  than  I  did ; 
and  that  he  was  most  assured,  that  if  I  were 
not  removed  before  the  parliament  met,   it 
would  not  be  in  his  power  to  preserve  me;  but 
if  I  voluntarily  gave  up  the  place,  and  with- 
drew into  the  country,  he  [would  undertake  I 
should  not  receive  the  least  further  trouble.    I 
told  him,  the  seal  was  in  his  own  disposal,  he 
might  take  it  when  he  pleased;    but  that  I; 
would  net  bring  the  reproach  upon  myself,  by 
voluntarily  giving  it  up,  that  I  deserted  his  ser- 
vice at  a  time  when  some  men  would  believe 
that  I  might  be  of  some  rise  to  him.      His  ma-; 
jesty  seemed  to  be  resolved  upon  the  matter,' 
but  dismissed  me  with  many  gracious  expres- 
sions of  his  good  opinion ;  which  be  continued. 


long  after  to  do  fo  those  persona!  who  of 
themselves  taking  notice  of  this  discourse 
io  the  court,  presumed  to  speak  to  his  ma- 
jesty:  and  to  dissuade  him  from  proceeding 
in  that  manner  towards  me;  as  the  arch* 
bishop  of  Canterbury,  the  lord  general,  the 
earl  of  Bridgwater,  and  others;  to  all  whom 
his  majesty  mentioned  me  as  a  person  of  whose 
affection  aod  integrity  to  his  service  he  had  an 
unquestionable  assurance  .<  and  I  do  in  truth 
believe,  thai  his  majesty  at  that  time  had  ibeen 
persuaded  to  believe  that  my  removal  was  ne<- 
cessary  for  his  service:  and  had  in  himself  no 
displeasure  towards  me,  in  order  to  any  further 
prosecution. 

As  soon  as  the  seal  was  taken  from  me  and 
delivered  to  the1  king,  I  heard  that  Mr.  JVJay 
had  kissed  the  king's  hand,  and  told  <bitn  he 
was  then  king  of  England,  and  never  before  5 
and  then  every  day  my  enemies  declared  their 
animosities  against  me ;  and  sir  William  Co* 
ventry  declared  publicly  in  all  places,  that  be 
had  advised  the  king  to  remove  roe,  as  a  thing 
upon  which  his  welfare  depended:  My  lord 
Arlington  had  persuaded  the  duke  of  Bucking- 
ham, that  I  bad  been  the  sole  person  who  had 
contrived  the  prosecution  that  had  been  lately 
against  him  ;  whereas  in  truth,  I  had  never 
heard  any  thing  of  it  till  the  king  told  it  me,  and 
the  lord  Arlington  brought  me  the  examinations 
which  had  been  taken,  and  assured  me  there 
would  be  much  more  proved  againat  him ; 
upon  which  I  gave  such  advice  as  my  duty  obli- 
ged me  to  do :  but  so  far  was  I  from  malice  to- 
wards the  duke,  that  I  did  him  all  the  dfficea  I 
could  with  the  king,  and  contributed  at  least 
as  much  as  any  man,  as  soon  as  J -found  by  the 
lord  Arlington  that  some  of  the  witnesses  were 
dead,  and  that  the  proofs  would  not  make  <all 
that  good  which  he  had  pretended  ;  hut  the 
duke  of  Buckingham  was  informed  that  I  was 
the  only  cause  of  his  suffering,  and  thereupon 
inveighed  againstrae  with  bis  usual  bitterness.- 

As  soon  as  the  parliament  came  together,  it 
quickly  appeared  that  my  enemies  had  so  for 
prevailed  with  his  majesty  as  to  declare  his  own 
displeasure  against  me,  and  against  all  those 
who  appeared  to  have  no  ill  opinion  of  me; 
and  then  nothing  was  spoken  to  much  of  as 
the  resolution  to  fake  my  lbV;  and  the  lady 
CaStlemain  declared  that  the  duke  of  Bucking- 
ham was  to  sit  lord  high  steward  of  England 
upon  my  trial,  many  wagers  being  laid  in  die 
court  that  I  should  lose  *mv  head ;  and  "sir 
Thomas  Osborn,  a  person  of  great  intimacy 
with  the  duke  of  Buckingham,  had  declared  m 
the  country,  before  his  coming  up  to  the  parlia- 
ment, that  if  the  chancellor  were  not  hanged, 
lie  would  be  hanged  himself.  -A  11  which  un- 
usual proceedings  did  not  in  the  least  degree 
terrify  me ;  only  the  manifestation*  of  the4  tag's 
so  great  displeasure  against  me  (for  what  oaafe 
God  of  heaven  knows!  cannot  to  this  day  ima- 
gine) did  afflict  me  as  it  ought  to  do :  Upon 
which  I  writ  to  the  king,  beseeching  him  not  to 
eive  ear  to  the. reports  raised  by  my  enemies ; 
but  to  let  me  know  in  what  I  had  offended  him 
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prisoner  may  give  his  answer  to  it;  and  then 
we  fthmUjinake  our  reply. 

U.Hyde.  What  say  you  ?  you  have  heard 
the  witnesses,  and  what  is  laid  to  your  charge. 

Twyn.  I  did  never  read  a  line  of  it  in  my 
Jife. 

Ld.  Hyde.  That's  impossible.  Til  telj  yon : 
First,  your  own  man,  who  set  party  swears  you 
did  both  bet  and  priut  part  of  this  book  your* 
self:  you  gave  him  the  title  to  set.  You  com- 
posed oue  part  of  the  book,  whilst  be  was 
composing  another  part.  Is  it  possible  you 
could  compose,  and  uot  read  a  line  of  it  ?  he 
tells  you  further,  when  the  first  sheet  was 
printed,  he  brought  it  into  the  kitchen,  and 
laid  it  down,  knew  not  of  any  one  in  the 
house  but  yourself ;.  about  an  hour,  or  an  hour 
and  half  after,  yon  brought  it  back  again  cor- 
rected, laid  it  down ;  and  the  hanjd  that  cor- 
rected it  was  not  unlike  your  hand  upon  other 
corrections  of  books.  Pray,  brother  Morton 
let  the  jury  have  books,  and  Mr.  Lee  read  the 
Indictment,  that  they  may  see  they  agree. 

Serj.  Morton,  I  observed  to  you  there 
were  .thirteen  treasonable  Paragraphs;  you 
shall  find  them  marked  out  in  the  margent. 

Ld.  Hyde.  You  shall  see  there  are  treasons 
with  a  witness :  see  the  very  Title. 

Mc.  Lee.  (Heads  the  Title  of  the  Indict- 
ment.] '  A  Treatise  of  the  Execution  of  Jus- 
4  tice ;  wherein  is  clearly  proved,  that  the 
'Execution  of  Judgment  and  Justice  is  as  well 
4  the  peoples  as  the  magistrates  duty ;  and  if 

*  the  magistrates  pervert  Judgment,  the  people 
'  are  bound  by  the  law  of  God  to  execute 

*  .Judgment  without  them  and  upon  them.' 

Ld.  Hyde.  That  you  gave  to  your  man 
to  set. 

Mr.  Let  reads,  '  It  is  one  of  the  scarlet  sins 
*•  of  this  nation,  that  the  people  suffered  their 

*  Rubers,  &c.'— The  particular  Passages  are 
v  too  impious  to  be  published,  and  indeed  too 

foul  to  be  repeated,  but  in  substance*    Those 
mentioned  in  the  Indictment  are  as  follows : 
-  1.  The  Supreme  Magistrate   is  made    ac- 
countable to  the  people. 

2.  The  People  are  rebelliously  incited  to 
take  the  menage  of  the  government  into  their 
own  bands. 

3.  They  are  animated  to  take  up  arms,  not 
only  against  the  person  of  bis  sacred  majesty, 
but  likewise  against  the  royal  family. 

4.  They  are  stirred  up  to  a  Revolt  (in  that 
very  term)  as  an  action  honourable  and  con- 
scientious; making  publication  in  the  next 
clause  of  encouragement  to  any  town,  city, 
or  country  in  the  three  nations  to  begin  the 
work. 

5.  The  people  are  laboured  not  only  to 
cast  off  their  allegiance  to  the  king,  but  in 
direct  terms  to  put  his  sacred  majesty  to 
death.  And  to  the  purposes  before  mentioned 
tends  the  whole  scope  of  the  Treatise.   . 

Serj.  Morton.  You  may  judgo  oT  the  rest 
by  this :  we  will  not  nut  you  to. any  more  ex- 
pence  of  time;  there  hath  been  sufficient  trea- 
son in  that  which  you  have  read. 


[Ld.  Hyde.  Now  say  what  you  will.  But  I 
must  tell  you,  in  those  particulars  that  have 
been  compared,  there  is  as  much  villainy  and 
slander,  as  is  possible  for  the  devil  or  man  to 
invent :  It  is  to  destroy  the  king  in  his  person, 
to  rob  him  of  the  love  and.  affections  of  his 
people ;  to  destroy  the  whole  -family,  and  all 
government,  ecclesiastical  and  civil.  And 
this  you  read  by  yourself, pwned,  and  caused 
to  be  printed. 

Twyn.  Except  it  was  that  sheet  which  Mr. 
L' Estrange  read  to  me  wben  I  was  taken,  I 
never  beard  it  before,  nor  read  it. 

Ld.  Hyde.  Your  roan  swears  that  you  did  set 
and  print  part  of  it :  It  is  impossible  to  com- 
pose and  set,  but  you  must  read  it.  Nay,  yon 
did  examine  and  correct  the  sheets ;  brought 
thein  up  again.  Mr.  L'Estrange  swears  >ou 
confessed  you  read  it  over ;  it  was  *  mettlesome 
stud?  Mr.  Dickenson  says,  you  did  not  say 
you  read  it  over ;  but  he  saying  to  you  it  was 
impossible  you  should  set  it  and  not  read  it, 
you  told  him  also  it  was  '  mettlesome  stuff/ 
You  could  not  judge  it  to  be *  mettlesome  stuff/ 
but  you  must  read  it.  There,  is  Mr.  William- 
son says,  that  you  confessed  before  Mr.  secre- 
tary Beunet  that  you  had  seen .  three  sheets, 
printed  off  two  sheets;  corrected  those  two 
sheets;  and  after  printed,  and  delivered  them  ; 
and  that  you  had  40*.  in  part  of  payment. 
Besides  this,  when  Mr.  L'Estrange  came  first, 
you  were  up  (nay,  at  two  o'clock  in  the  morn* 
ing.)  When  they  came  and  knocked  at  the; 
door,  they  heard  presses  going,  you  would 
make  no  answer  till  they  called  a  smith,  with 
intent  to  force  it  open.  When  they  came  hi, 
they  found  a  form  brought  out  of  the  printing 
room,  and  broken,  ull  but  one  corner;  that 
taken  up  by  a  printer,  and  compared  with  the 
lines  of  the  printed  sheets,  and  found  to  agree. 
Some  of  the  sheets  were  printed  on  one  side 
only,  the  rest  perfected,  you  threw!  them 
down  stairs,  part  into  your  neighbour's  house, 
you  said,  you  were  undone,  when  you  under- 
stood Mr.  L'Estrange  was  there.  What  need- 
ed all  this,  but  that  you  knew  what  you  were 
doing,  and  did  it  purposely  to  do  mischief  i 

Twyn.  I  did  never  read  or  hear  a  line 
of  it,  but  when  Mr.  L'Estrange  read  it  when  I 
was  taken. 

Judge  Keeling.  Was  it  printed  at  your 
house,  or  no  ? 

Twyn.  I  know  not  but  that  it  might :  Not 
that  I  did  it  with  my  own  hand. 

Judge  Keeling.  The  papers  were  found  wet 
with  yon  :  Who  was  in  your  house  t 

Twyn.    My  two  servants. 

Judge  Keeling,  Did  any  set  them  at 
work  but  yourself  Did  they  work  of  their 
own  heads  r 

Twyn.  I  did  use  to  set  them  at  work; 
but  I  did  not  set  them  on  that  particular 
work. 

Ld.  Hyde.  Have  you  any  thing  else  to  say  ? 
God  forbid  but  vou  should  be  heard  ;  but  the 
jury  will  not  easily  believe  such  denials  against 
»o  much  evidence* 
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Judge  Keeling,  Tell  .us  to  whom  you  car- 
ried this  copy  to  be  corrected  ?  v 

Twyn.     I  know  uot  who  corrected  it, 

Ld.  Hyde.  If  you  have  any  thing  to  say» 
apeak  it ;  God  forbid  bat  you  should  hare  a 
full  hearing ;  Say  what  you  will. 

Twyn.  1  say  I  did  not  read  it,  nor  heard  it, 
till  Mr.  L'Estrange  read  it. 

Ld.  Hyde.    Have  you  any  thing  else? 

Twyn.  It  is  possible  I  may,  upon  consi- 
deration. 

Ld.  Hyde.  We  cannot  spend  all  the  day  • 
I  must  let  the  jury  know  they  are  not  to  take 
your  testimony. 

Serj.  Morton,  I  am  counsel  for  the  king: 
I  shall  reply,  if  he  will  say  no  more. 

Judge  Keeling.  You  have  heard  your 
charge;  this  is  your  time  to  make  your  answer: 
If  you  do  not  speak  now,  you  must  not  speak 
after.  Therefore  if  you  have  any  thing  to 
speak  in  your  justification,  or  witnesses  to 
call,  now  is  your  time. 

Ld.  Hyde.  Let  roe  give  you  this  caution  : 
We  cannot  spend  time  in  vain;  we  have  other 
business  before  us,  and  it  grows  late.  The 
best  counsel  I  can  give  you,  is  this  :  You  said 
at  first,  that  you  desired  to  be  tried  in  the  pre- 
sence of  God.  You  are  here  in  the  presence 
of  Almighty  God-,  and  1  would  to  God  you 
would  have  so  much  care  of  yourself,  and  do 
so  much  right  to  yourself,  to  declare  the  truth, 
that  there  may  be  means  of  mercy  to  you.  The 
best  you  can  now  do  towards  amends  for  tbis 
wickedness  you  have  done,  is  by  discovering 
the  author  of  this  villainous  book  :  If  not,  you 
must  not  expect,  and  indeed  God  for  bill  that 
there  should  he  any  mercy  towards  you.. 

Twyn.  I  never  knew  the  author  of  it, 
nor  who  it  was,  nor  whence  it  came,  but  as 
I  told  you. 

Ld.  Hyde.  Then  we  must  not  trouble- our- 
selves. Did  you  never  see  the  hand  before, 
with  which  this  copy  is  written  ? — Twyn.  No. 

-Ld.  Hyde.  I  am  very  confident  you  would 
not  then  have  been  so  mad,  as  to  have  taken 
such  a  copy  ;  A  copy  fraught  with  such  abomi- 
nable treason  and  lies;  abusing,  in  the  first 
place,  the  late  king  that  is  dead,  who  was,  I 
will  be  bound  to  say  it,  as  virtuous,  religious, 
pious,  merciful,  and  just  a  prince  as  ever  reign- 
ed, and  was  as  villainously  and  barbarously 
used  by  his  rebellious  subjects.  Nay,  you 
have  not  rested  here,  hut  have  fallen  upon  this 
king,  who  has  been  gentle  and  merciful  beyond 
all  precedent.  Since  he.  came  to  the  crown, 
he  has  spared  those  that  had  forfeited  their 
lives,  and  all  they  had:  and  he  has  endea- 
voured to  oblige  aH  the  rest  of  his  people  by 
mildness  and  clemency.  And  after  all  this, 
for  you  to  publish  so  horrid  a  bcok,  you  can 
sever  make  amends :  God  forgive  ^ou  for  it. 

Twyn.    I  never  knew  what  was  in  it. 

Ld.  Hyde.  You  of  the  jury,  I  will  say  only 
this :  That  in  point  of  law,  in  the  first  place, 
there  is  no  doubt  in  the  world,  by  the  law  of 
the  land,  the  publishing  such  a  book  as  this, 
is  as  high  a  treason  as  can  be  committed :  by 


this  ha  has  endeavoured  to  take  away  the  life 
of  the  king,  and  destroy  the  whole  family,  and 
so  consequently  to  deliver  us  up  into  the  hands 
of  foreigners  and  strangers.  It  is  a  great  bless- 
ing that  we  bare  the  royal  line  amongst  us. 
Bat,  I  say,  there  is  no  question  (and  my  bio* 
thers  will  declare  the  same,  if  you  doubt  it> 
that  this  book  is  as  fully  treason  by  the,  old' 
statute,  as  much  the  compassing  and  endea- 
vouring the  death  of  the  king,  as  possible: 
And  he  rests  not  there,  but  incites  the  people 
to  rebellion,  to  dethrone  him,  to  raise  war.. 
And  the  publishing  of  this  book  is  ail  one  and 
the  same,  as  if  he  had  raised  an  army  to  do 
tbis.  The  proof  is,  That  he  set  part,  printed 
part,  and  corrected  it ;  by  bis  own  confession „ 
read  it  over,  '  It  was  mettlesome  stuff;'  con- 
fessed how  many  sheets  he  printed;  the  reward 
and  recompence,  yeu  took  notice  of  it.  And 
I  presume  no  man  among  you  can  doubt  but 
the  witnesses  have  spoken  true :  and  for  his 
answer,  you  have  nothing  but  bis  bare  denial. 
And  so  we  shall  leave  it  to  you. 

Set  Simon  Dover  to  the  Bar. 

Dover.  My  lord,  I  pray  time,  till  Monday 
morning :  I  have  sent  away  the  copy  of  my  in- 
dictment. 

Ld.  Hyde.  The  sessions  will  be  done  to- 
night :  Mr.  Recorder  and  the  rest  are  to  go 
away  on  Monday ;  and  therefore  we  must  end 
to-night. 

Dover.  I  beseech  your  lordship  I  may  have 
time  till  night. 

Ld.'  Hyde.  Men  clamour,  and  say  they  are 
hardly  used,  their  trials  being  put  off:  Are 
you  content  to  lie  in  gaol  till  the  next  sessions  ?  • 

Dover.  No,  my  lord,  I  have  had  enough  of 
that :  We  are  willing  now  to  have  it  tried. 
,  Ld.  Hyde.  You  have  had  a  kindness  done  <» 
to  you,  that  it  is  not  laid  treason ;  and  there- 
fore go  on  to  your  trial.  But  because  you  shall 
not  say  you  are  surprized,  if  you  will  not  go  on 
now,  you  must  lie  in  the  gaol  till  the  next  ses- 
sions :  We  cannot  bail  you.  ' 

Dover.  My  lord,  the  indictment  is  full  of 
law,  and  I  understand  not  the  formalities  of 
it :  I  desire  but  till  4  o'clock. 

Ld.  Hyde.    We  must  do  it  before  we  go  to 
dinner,  or  not  at  all ;  for  there  is  judgment  to 
be  given  to  the  gaol,  and  all  of  us  Judges  are  . 
commanded  by  the  ling  to  attend  him  to-  - 
night. 

Dover.    I  am  not  able  to  plead  to  it; 

Ld.  Hyde.  Then  because  you' shall  not  say 
you  had  not  all  the  right  imaginable,  we  will 
dispatch  the  rest  of  the  gaol  to-night,  and  ad- 
journ the  sessions  till  Monday  morning,  and 
you  shall  then  have  a  fair  trial,  by  the  help  of 
.God.  You  and  your  company,  Natlian  Brooks 
and  Thomas  Brewster,  are  you  all  desirous 
to  be  tried  on  Monday  morning? 

All  Three.    Yes. 

Ld.  Hyde.    Because  you  shall  not  want  ad- 
vice ;  or  any  thing  else,  you  shall  have  all  the 
liberty  you  will  desire,  to  send  for  persons ;  but 
you  must  be  prisoners  till  then* 
1 
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All  Three.    We  humbly  thank  you. 

Then  the  Jury  went  out ;  arid  after  about 
half  an  hour's  consultation,  they  returned  to 
the  Court,  and  took  their  places. 

Clerk.    Are  you  all  agreed  of  your  verdict . 

Jury.    Yes. 

Clerk.     Who  shall  say  for  you  ? 

Jury.    The  foreman. 

Clerk.  Set  John  Twyn  to  the  bar:  Look 
upon  him,  my  masters,  bow  say  you,  is  he 
Guilty  of  the  High-Treason  whereof  he  stands 
indicted,  or  Not  Guilty  ?—  Foreman,    Guilty. 

CI.  of  Newgate.    Look  to  him,  keeper. 

Clerk.  Hearken  to  your  verdict,  as  the 
court  hath  recorded  it :  You  say  that  John 
Twyn  is  Guilty  of  the  High-Treason  whereof 
he  stood  indicted,  and  that  at  the  time  of  com- 
mitting the  said  Treason,  or  any  time  since,  he 
had  no  goods,  chatties,  lands  nor  tenements,  to 
your  knowledge;  and  so  you  say  all? 

Jury.    Yes. 

Clerk.  John  Twyn,  thou  hast  been  arraign- 
ed for  High-Treason,  and  thereunto  hast  plead- 
ed Not  Guilty;  and  for  thy  trial  hast  put  thy- 
self upon  God  and  the  country;  and  the  coun- 
try hath  found  thee  Guilty ;  what  canst  thou 
say  for  thyself,  why  the  court  should  not  pro- 
ceed to  judgment,  and  thereupon  award  execu- 
tion of  death  against  thee,  according  to  the  law  ? 

Twyn.  I  humbly  beg  mercy  ;  I  am  a  poor 
man,  and  have  three  small  children,  I  never 
read  a  word  of  it. 

Ld.  Hyde.  I'll  tell  you  what  you  shall  do: 
Ask  mercy  of  them  that  can  give  it ;  that  is  of 
God  and  the  king. 

Twyn.  I  humbly  beseech  you  to  intercede 
with  his  majesty  for  mercy. 

CI.  of  Newgate.    Tie  him  up,  Executioner. 

Crier.  O  Yes  !  My  lords  the  king's  justices 
command  all  manner  of  persons  to  keep  silence 
while  judgment  is  in  giving,  upon  pain  of  im- 
prisonment. 

id.  Hyde.  John  Twyn,  and  John  Duns- 
more,  (one  convicted  for  clipping  of  money)  I 
am  heartily  sorry  that  your  carriage  and  grie- 
vous offences  should  draw  me  to  (give  that  Judg- 
ment upon  you  that  I  must.  It  is  the  law  pro- 
nounces it,  God  knows  it  is  full  sore  against 
my  inclination  to  do  it;  I  will  not  trouble  my- 
self or  you  with  repenting  what  you  have  done; 
but  only  this  in  the  general,  John  Twyn,  for 
you :  Yours  is  the  most  grievous  and  highest  j 
treason,  and  the  most  complicated  of  all  wicked- 
ness that  ever  I  knew;  for  you  have,  as  much  I 
as  possibly  lay  in  you,  so  reproached  and  re-  ' 
viled  the  king,  the  dead  ki.ig,  and  his  posterity, 
on  purpose  to  endeavour  to  root  them  out 
■from  off  the  face  of  the  earth.  I  speak  it 
from  my  soil,  I  think  we  have  the  greatest 
happiness  or  the  world,  in  enpying  what  we 
do  under  so  eracioui  and  good  a  king;  yet  you 
in  the  rancour  of  your  heart  thus  to  abu*e  him  ! 
I  will  be*>  charitable  to  think  you  are  misled. 
There's  nothing  that  pretends  to  religion, 
that  will  avow  or  justify  the  killing  of  kings, 
but  the  Jesiut  on  the  one  side,  and  the 
Sectary  on  the  other;  indeed,  it  is.  a  desperate 


and  dangerous  doctrine,  fomented  by  divers  of 
your  temper,  and  it's  high  time  some  be  made 
examples  for  it.  I  shall  not  spend  my  time  in 
discourse  to  you,  to  prepare  you  for  death  ;  I 
see  a  grave  person  whose  office  it  is,  and  I  leave 
it  to  him.  Do  not  think  of  any  time  here, 
make  your,  peace  with  God,  which  must  be- 
done  by  confession,  and  'by  the  discovery  of 
those  that  are  guilty  of  the  same  crime  with 
you.  God  have  mercy  upon  you;  and  if 
you  so  do,  he  will  have  mercy  upon  you. 
But  forasmuch  as  you  John  Twyn  have  been 
indicted  of  High-Treason,  you  have  put  your- 
self upon  God  and  the  country  to  try  you, 
and  the  country  have  found  you  Guilty:  there- 
fore the  Judgment  of  the  court  is,  and  the  court 
doth  award,  "  That  you  he  led  buck  lo  the 
place  from  whence  you  came,  and  from  thence 
to  be  drawn  upon  an  hurdle  to  the  place  of 
execution ;  and  there  you  shall  be  hanged  by 
the  neck,  and  being  alive,  shall  be  cut  down, 
and  your  privy-members  shall  be  cutoff,  your 
entrails  shall  be  taken  out  of  your  body,  and 
you  living,  the  same  to  be  burnt  before  your 
eyes ;  your  head  to  be  cut  off,  your  body  to  be 
divided  into  four  quarters  and  your  head  and 
quarters  to  be  disposed  of  at  the  pleasure  of 
the  king's  majesty.  And  the  Lord  have  mercy 
upon  your  soul." 

Twyn.  I  most  humbly  beseech  your  lord- 
ship to  remember  my  condition,  and  intercede 
for  me. 

Lord  Hyde,  I  would  not  intercede  for 
my  own  father  in  this  case,  if  be  were  alive. 


The  Behaviour  and  Speech  of  Mr.  Jojn  Twvn 
at  hit  Execution. 

In  the  interval  betwixt  the  condemnation  an<J 
execution  of  John  Twyn-,  divers  applications 
were  made  to  him,  in  orde  r  both  to  his  tempo- 
ral and  eternal  good ;  and  in  particular,  Mr. 
Weldon,  the  Ordinary  of  Newgate,  spent  much 
time  and  pains  upon  him,  to  convince  htm  of 
that  horrid  crime  for  which  be  was  to  suffer  ; 
particularly  pressing  him  to  a  confession 
both  of  his  offence,  and  of  (he  author  of 
that  treasonable  piece  for  which  he  was  to  die. 
His  answer  was,  That  it  was  not  his  principle  to 
betray  the  author,  but  it  belonged  to  others  ; 
whereupon  Mr.  Ordinary  demanded  of  him, 
What  it  was  that  could  prevail  with  him  to 
undertake  the  printing  of  it  ?  He  said,  He  was  a 
poor  man  ;  that  he  had  received  40f.  and  the 
promise  of  a  larger  sum,  wheieupon  he  under- 
took it;  but  who  it  was  that  made  him  that 
promise,  he  would  not  discover. 

Mr.  Ordinary  did  likewise  further  urge  him 
to  a  confession  of  the  Author,  upon  a  confi- 
dence that  such  a  discovery  might  save  his 
life  :  to  which  he  replied,  That  be  neither 
could  do  it,  nor  did  believe  himself  obliged  to 
it,  if  he  could  ;  for  better  (says  he)  one  suffer, 
than  many.  Beiug  pressed  to  receive  the 
blessed  Sacrament,  he  returned,  That  he  was 
not  free  to  do  it ;  he  was  agninst  receiving  ac- 
cording to  the  forms  of  this  Church,  and  be 
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hoped  he  might  do  well  enough  without  it ; 
and  in  this  temper  he  continued  until  he  came 
to  the  place  of  execution,  where  going  up  the 
ladder,  Mr.  Sheriff  told  him,  That  if  he  had  any 
thing  to  say,  he  should  remember  the  cautions 
'  he  had  given  him. 

Twyn.  I  suppose  this  appearance  of  people 
doth  expect  that  I  should  say  something  as  to 
the  matter  I  come  here  for.  It  is  true,  1  come 
here  condemned  as  a  Traitor,  for  printing  a 
book,  taken  to  be,  owned  to  be,  and  judged  to 
be  scandalous  and  seditious. 

Sir  R.  Ford.  And  treasonable,  put  that  in  too. 

Twyn.  For  ray  own  part,  1  can  say  this,  I 
kuew  it  not  to  be  so,  until  I  came  to  the  bnr  to 
be  tried;  I  was  surprised  in  the  doing  of  it, 
both  in  the  beginning,  and  at  last,  1  was  clear 
and  free  in  my  own  thoughts,  as  not  to  intend 
any  sedition. 

Sir  R.  Ford.  I  would  not  willing  interrupt  a 
dying  man ;  I  toid  you  before  that  you  must 
not  declare  any  thing  in  justification,  or  mitiga- 
tion of  so  foul  a  crime ;  but  if  you  bad  auy  thing 
to  say  that  was  for  the  disburdening  of  your 
own  conscience,  or  to  give  any  good  admoni- 
tions to  the  people  to  beware  of  falling  into  the 
Jike  crime,  you  should  be  patiently  heard ;  but 
I  wonder  you  should  go  about  to  justify  your- 
self in  this,  when  you  did  confess  both  to  my 
brother  here,  and  myself  after  Sentence,  that 
chat  which  was  passed  upon  you  was  ju»t  and 
deserved. 

Twyn.  I  do  not  say  otherwise  of  it,  but  that 
it  was-  just ;  but  as  to  my  ignorance  of  the 
matter  of  intending  or  imagining  to  foment  and 
com  rive  any  such  thing  tending  to  such  ends, 
but  harelv  for  getting  a  little  money  tor  my 
famih  ;  i  was  *«  clear  as  the  child  unborn  of 
any  other  design  knowingly,  of  any  such 'thing 
1  dr»  look  up«»n  it  as  a  surprizal.  First,  1  was 
surprued  in  this  matter,  by  reason  of  that 
daneerius  sickness  and  weakness  I  was  in  wh<  n 
it  was  brought ;  I  received  it  with  my  own 
hands,  but  it  was  wrapt  up  in  waste  paper, 
and  *o  1  delivered  it  to  my  servant,  he  went 
on  with  it  :  and  two  or  three  davs.  after,  it  was 
taken  from  me  hy  those  that  came  to  search 
my  house,  who  themselves  told  me,  they  came 
upon  information  ;  so  that  it  was  a  matter  1 
was  surprized  with  when  it  was  brought  in,  hy 
reason  .of  my  sirkness  aud  weakness,  being 
unable  to  overlook  it :  and  likewise  as  soon  as 
it  was  brought  in  the  third  day  I  was  discovered 
in  ft,  by  some  way  of  information  ;  and  whether 
those  tbat  were  the  senders  of  it  in,  might  not 
be  the  discoverers,  I  know  not.  Some  disco- 
very was  made  by  the  confession  of  tho*.e  that 
searched  roy  house  :  they  came  by  informa- 
tion, not  by  chance.  Then  when  they  had 
taken  me,  I  did  ingenuously  acknowledge  and 
confess  who  I  had  it  of;  and  yet  for  all  this 
the  searching  after  those  persons  concerned,  was 
neglected  that  whole  day,  though  they  were  at 
home,  and  easy  to  be  taken,  1  could  prove  it. 

Sir  R.  Ford.  Mr.  Twyn,  give  me  leave  to 
tell  you  once  more,  that  I  am  heartily  sorry 
you  hare  given  me  the  occasion  to  interrupt 


you  a  second  time;  all  these  things  yon  pleaded 
at  the  bar,  and  said  as  mueh  as  you  could ;  the 
wisdom  and  justice  of  the  bench  did  not  think 
this  to  be  a  sufficient  excuse  of  that  treason  you 
are  found  guilty  of:  I  would  ask  to  what  end 
this  discourse  tends?  Tell  me  jour  end. 

Twyn.  My  end  is  this,  and  it  please  your 
worship,  to  shew  how  ignorant  and  unacquaint- 
ed I  was  with  the  nature  of  the  thing;  and 
how  far  I  was  in  my  conscience  from  intending 
that  Treason. 

Sir  R.  Ford.  You  say  you  were  surprised, 
and  tbat  you  knew  not  the  Treason ;  was  it  not 
clearly  and  plainly  (by  your  own  servant)  prov- 
ed that  you  composed  some  part  of  it,  and 
printed  it  yourself,  and  corrected  it  r  You  un- 
derstood English,  or  else  you  could  not  correct 
it;  if  you  understood  English,  or  sense,  you 
could  not  be  ignorant  tbat  it  was  a  horrid  piece 
of  Treason,  such  as  no  honest  man  ought  to'see 
and  conceal  one  half  hour ;  therefore  do  not 
justify  yourself,  it  serves  not  to  any  purpose 
here,  or  in  the  world  to  come :  If  you  are  not 
guilty  of  the  malice,  you  have  the  more  easy 
access  to  comfort  hereafter;  but  that  will  not 
help  you  here  on  earth :  Pray  spend  that  little 
time  you  have  to  some  better  purpose  than  this; 
if  you  have  any  thing  to  say  that  may  become 
a  modest  man  to  say,  we  are  willing  to  hear  it  t 
If  you  can  remember  any  person  that  assisted 
you  in  correcting  it,  or  otherwise  were  concern* 
ed  in  it,  say  it. 

Twyn.  No  person  assisted  me,  I  corrected  it 
not;  it  was  carried  out  of  my  house  to  correct, 
and  brought  in  corrected. 

Sir  R.  Ford*  You  shall  not  say  that  you 
are  denied  that  Christian  liberty  a  dying  man 
ought  to  have ;  we  are  not  to  suffer  any  reflec- 
tions on  this  business,  you  had  a  fair  trial:  I 
say,  we  would  not  deprive  you  of  your  liberty 
of  speaking,  but  do  not  abuse  that  liberty  that 
is  given  you,  by  spending  your  time  impertinent- 
ly, and  fruitlessly ;  but  if  you  have .  any  thine; 
farther  to  offer  to  God,  which  is  more  for  yonr 
good,  go  to  that. 

Twyn.  I  shall  forbear  to  insist  any  further, 
as  to  the  narration  of  that  matter ;  I  shall  he 
very  unwilling  and  tender  of  reflecting  any  'thine 
upon  the  king,  or  the  government,  or  give  of 
fence  to  your  worships  any  way. 

Sir  R.  Ford.  Nothmg  hut  that  shall  offend  us. 

Twyn.  I  shall  go  to  prayer. 

Sir  R.  Ford.  Do,  do,  we  will  join  with  you, 
and  pray  for  you. 

He  continued  in  private  prayer  on  the  ladder 
some  time. 

Sir  R.  Ford.  Executioner,  do  not  turn  him 
off,  'till  he  has  given  you  a  sign. 

Mr.  Ordinary  of  Nqvgate.  Mr.  Twyn,  give 
a  sign  to  the  executioner,  when  you  have  done;' 
you  must  not  throw  yourself  off,  you  will  be 
your  own  executioner  in  that. 

Twyn.  Executioner,  when  I  give  yoo  the 
sign,  by  pulling  you  by  the  shoe,  then  turn  me 
off. 

Executioner.  I  will,  I  will,  the  Lord  bless  thy 
poor  soul.' 
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i  .Afterwards,  the  executioner  coming  down, 
Mr.  Twyn  told  him,  the  sign  should  be  by  mov- 
ing his  root.  , 

Twyn.  «  O  Lord,  hear  the  Prayer  of  thy 
poor  servant,  receive  roe  into  thy  mercy  !  Lord, 

.  in  thee  I  believe,  'receive  my  spirit !  Lord 
Jesus!  let  mv  prayers  be  acceptable  in  thy 
sight !  O  Lord,  my  strength,  and  my  Redeem*/ ! 
O  Lord,  I  beseech  thee,  receive  me  into  toe 

s  arms  of  thy  mercy;  let  me  have  an  inheritance 
with  thee,  to  live  with  thee  for  ever,  and  then 
come,  Lord  Jesus!  come  quickly !" 

Then  giving  the  sign,  the  Executioner  did  his 
office;  and  being  cut  .down,  bis  head  was 
severed  from  his  body,  and  his  body  divided 
into  four  quarters,  which  are  to  be  disposed  of 
as  the  king  shall  assign ;  since  which  time,  his 
bead  is  placed  over  Ludgate,  and  bis  quarters 
upon  Aldersgate,  and  other  gates  of  the  city. 

"  It  will  be  here  convenient  to  make  two  Ob- 
servations upon  the  words  of  the  prisoner : 

First,  he  says,  That  the  proofs  were  sent  out 
•i  his  house  to  be  corrected,  and  brought  back 
again  corrected,  and  so  not  corrected  by  liim- 
self;  which  is  not  only  contrary  to  what  he 
formerly  owned,  as  was  made  out  by  several 
poofs  at  his  Trial,  concerning  his  own  correct- 
.  ing  of  it,  but  to  bis  solemn  declaration  at  the 
bar,  avowing,  that  be  knew  nothing  more  of 
the  business  than  what  he  there  delivered  :  For, 
supposing  such  a  confession  ;  the  next  question 
would  infallibly  have  been,  To  whom  was  it 
carried?  or,  Who  corrected  it?  as  the  readiest 
way  to  the  discovery  of  the  author. 

Secondly,  he  says,  That  the  persons  con- 
cerned (meaning  Calvert,  and  her  maid)  were, 
neglected  that  whole  day,  being  at  home,  and 
easy  to  be  taken,  which  is  disproved,  both  by 
his  own  servants,  and  Mrs.  Calvert's:  And 
likewise  proved,  on  the  other  side,  That  if  be 
himself  would  have  ordered  his  apprentice  to 
have  looked  after  the  maid  (as  he  promised,  and 
was  directed,)  she  had  been  secured  that  very 
morning;  the  fellow  meeting  her  in  Sr.  Bar- 
tholomew's Close,  within  a  quarter  of  an  hour 
after  his  master  was  carried  away,  not  knowing 
that  s)ie  had  any  concern  in  the  business.  As 
to  the  mistress  herself,  she  is,  at  present,  under 
custody.   ' 

TRIAL  OF  DOVER,  BREWSTER,  AND 
BROOKS. 

Monday  Feb.  22,  1663. 

The  Court  proclaimed. 

Clerk,  Set  Simon  Dover,  Thomas  Brewster, 
and  Nathan  Brooks  to  the  bar:*  Look  to  your 
challenges. 

•  "  At  the  sessions  in  the  Old  Bailey  20  Feb. 
15  Car.  2.  Simon  Dover,  Tho.  Brewster,  and 
Nathan  Brookes,  printers  and  booksellers,  were 
indicted  at  the  common  law,  as  for  a  great 
misdemeanour,  for  printing  and  publishing  one 
book,  called,  The  Speeches  and  Prayers  of 
Harrison,  Cook,  Hugh  Peters,  and  others  con- 


The  same  Jury  sworn  anew. 

Clerk.  Set  Thomas  Brewster  to  the  bar,  and 
the  rest  set  by.  You  of  the  jury,  look  upon 
the  prisoner;  you  shall  understand  that  be 
stands  indicted  in  London  by  the  name  of  Tho. 
Brewster.  &c.  [and  here  he  reads  the  Indict- 
ment] for  causing  to  be  printed,  and  selling  a 
book  called,  The  Speeches,  &c.  Vpon  this 
indictment  be  hath  been  arraigned,  and  there- 
unto hnth  pleaded  Not  Guilty,  and  for  his,  Arc. 
Your  charge  is  to  inquire  whether  be  be  guilty 
of  this  sedition  and  offence,  or  Not  Guilty.  If 
you  find  him,  &c. 

Mo  North.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  Tho.  Brewster 
stands  here  indicted  of  a  foul  misdemeanour; 
it  is  for  causing  to'  be  printed,  publishing  and 
uttering  a  seditious,  scandalous,  and  malicious 
book.  The  Indictment  sets  forth,  That  he  not 
having,  &c.  [Here  Mr.  North  opens  the  In- 
dictment! and  to  this  Indictment  he  hnth 
pleaded  Not  Guilty.    If  there    be  sufficient 

■  '-■--■-  « 

demned  for  the  murder  of  the  late  king,  in 
which  were  many  desperate  passages,  justifying 
their  villainy;  and  another  book  called  the 
Phoenix,  or  Solemn  League  and  Covenant ;  in 
which  also  were  passages  of  dangerous  conse- 
quence. And  they  being  found  Guiliy,  it  was 
resolved,  That  though  printing  be  a  trade,  and 
selling  of  books  also,  yet  they  must  use  their 
trade  according  to  law,  and  not  abuse  it,  by 
printing  or  selling  of  books  scandalous  to  the 
government,  or  tending  to  sedition.  So  in 
case  of  a  counsellor  at  law,  he  may  plead  his 
client's  cause  against  the  king;  but  if,  under 
colour  of  that,  he  takes  upon  him  to  vent  sedi- 
tion, he  is  to  be  punished. 

"  Memorand.  Cooke's  Case,  a  lawyer  in  Grays- 
Inn,  who  managed  that  villainous  charge  against 
the  late  king  at  bis  Trial,  would  have  excused 
himself  because  be  acted  only  as  counsel ;  but 
that  would  not  serve  bis  turn ;  he  was  executed 
with  the  rest.  And  in  this  principal  case  the 
persons  were  told,  that  the  king  had  dealt  mer- 
cifully with  them,  that  he  did  not  proceed 
against  them  capitally,  and  they  were  all  fined, 
viz.  Brewster  100  marks,  and  Dover  and 
Brookes  40  marks  a  piece,  and  every  of  them, 
to  stand  in  the  pillory,  one  day  at  the  Exchange, 
from  11  to  1,  and  another  day  in. Sinithneld, 
for  the  same  time,  with  their  papers  on  their 
hats,  declaring  their  offence,  for  printing  aud 
publishing  scandalous,  treasonable,  and  fac- 
tious books  against  the  king  and  government, 
and  to  lie  in  gaol  without  bail  till  the  next  gaol- 
delivery,  and  then  to  make  an  open  confession 
and*  acknowledgment  of  their  offences  in  such 
words  as  should  then  be  directed ;  and  after- 
wards to  remain  fn  prison  during  the  kiog's 
pleasure,  and  not  to  be  discharged  before  evt?ry 
one  of  them  put  in  good  sureties  by  recogni- 
zance, themselves  in  400/.  a  piece,  and  two 
sureties  for  each  of  them  in  200/.  a  piece,  not 
to  print  or  publish  any  books  but  such  as  shall 
be  allowed  by  authority ."_  Kelyng,  p.  23. 
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proof  of  the  charge,  you  are  to  find  him  guilty 
of  the  matter  contained  in  it. 

Thomas  Creek,  George  Thresher,  Thomas 
Loft,  and  Peter  Bodvel  sworn. 

North.  Tho.  Creek,  tell  ray  lord  and  the 
jury  what  you  know  concerning  Brewster,  and 
your  printing  of  a  book  called  The  Speeches, 
&c.  and  bis  uttering  and  publishing  of  it. 

Creek.  I  shall,  Sir.  There  is  a  mistake  in 
the  time,  for  it  was  before  Christmas  that  Mr. 
Brewster,  Mr.  Calvert,  and  Mr.  Chapman  did 
come  to  me  at  the  Cock  in  Utile- Britain ;  and 
there  they  had  some  copy  of  the  beginning  of 
the  Speeches  of  the  men  that  suffered,  that 
were  the  king's  judges,  and  they  spake  to  me  to 
print  it:*  and  I  did  print  part  of  the  book,  I 
cannot  tell  you  how  much,  without  I  had  the 
book,  and  then  I  can  tell  you, how  much  I  did 
*  print,  [The  book  being  shewed  him]  it  this  be 
my  printing ;  I  suppose  it  was  done  afterwards, 
another  impression,  and  I  must  not  own  it  in  that. 

!He  was  shewed  one  of  another  impression]  My 
ord,  thus  far  I  own;  the  printers  that  are  of 
the  jury  will  judge  [pointing  to  the  page]  this  is 
my  letter,  and  here  I  ended. 

Hyde.    What  folio  is  that  you  ended  at  ? 

Creek.    You  shall  see,  it  is  36. 

North.    By  whose  orders  did  you  print  that  ? 

Creek.    Tueyail  gave  me  order  together. 

Ld.  Hyde.    They  all?    Name  them. 

Creek.  Mr.  Calvert,  Brewster,  and  Chap- 
man./' 

North.  Did  they  charge  you  to  do  it  pri- 
vately ? 

Creek.  With  as  much  privacy  and  expedi- 
tion as  I  could. 

North.  When  you  had  printed  them,  what 
did  you  do  with  them  ? 

Creek.    I  disposed  of  them  by  their  order. 

North.  Did  you  print  but  one  impression  or 
more? 

Creek.  Yes,  my  lord,«I  did  print  but  part  of 
a  second  impression. 

North.  That  we  use  as  evidence,  that  he 
had  uttered  the  first,  because  he  went  upon  a 
second  :  How  many  did  you  print  at  first  ? 

Creek.  To  my  best  remembrance,  the  first 
impression  was  3000. 

Ld.  Hyde.  These  three  employed  you  to 
print  this  hook,  and  you  printed  to  the  36th 
folio?—  Creek.    Yes. 

Ld.  Hyde.    And  who  printed  the  other  part? 

Creek.    I  cannot  say  positively. 

Ld.  Hyde.  Did  these  three  afterwards  di- 
rect you  to  give  out  the  sheets  to  such  and  such 
•  persons,  bookbinders,  to  stitch  up  and  dis- 
pose of? — Creek.    Yes. 

.  Ld.  Hyde.  The  first  was  three  thousand,  you 
say ;  what  number  did  they  take  ? 

Creek.  They  had  all ;  they  sent  for  them  of 
roe  as  fast  as  I  did  them. 

J.  Keeling.  Who  did  you  send  the  proofs  to  ? 

Creek*    They  were  sent  for  to  my  house. 

J.  Keeling.  Sometimes  by  Calvert,  some- 
times his  man,  sometimes  his  maid,  sometimes 
by  Brewster. 


Ld.  Hyde.  Do  not  you  know  who  began 
where  you  Jeft  off? 

Creek.  I  am  not  able  positively  to  say.  I 
do  believe,  and  I  have  heard*  and  spoken  with 
them  that  said  Mr.  Dover  did ;  but  I  cannot 
positively  say  it. 

Ld.  Hyde.   You  were  not  by,  to  see  it  done  ? 

Creek.    No. 

Ld.  Hyde.  What  grounds  have  you  to  be- 
lieve that  Dover  printed  the  rest  ? 

Creek.  .Grounds !  Truly  it  is  so  long  ago,  to 
swear  positively  I  cannot. 

Ld.  Hyde.    It  is  but  three  years  ago. 

Creek.  To  the  test  of  my  remembrance, 
Mr.  Dover  in  the  time  of  printing  it,  did  meet 
me,  and  converse  with  me  about  it ;  but  to  ex* 
press  time  or  place  I  canuot. 

Ld.  Hyde.  Did  you  and  he  agree  that  ho 
should  print  the  other  part? 

Creek.  No,  my  Lord ;  I  had  nothing  to  do 
to  agree  it  with  him. 

Ld.  Hyde.  Did  he  declare  to  you  that  he 
printed  the  other? 

Creek.  To  the  best  of  my  memory,  he  told 
me  he  printed  some  sheets. 

North.    Who  changed  sheets  with  vou? 

Creek.  Some  sheets  were  changei  at  Mr. 
Dover's. 

J.  Keeling.    Who  paid  for  printing  ? 

Creek.  Mr.  Brewster  paid  me  some,  and 
some  Mr.  Calvert  paid  me. 

Ld.  Hyde.  If  you  desire  to  ask  him  any 
questions,  you  may. 

Brewster.    By  and  by  I  shall,  my  Lord. 

Dover.    I  desire  he  may  tarry  tdl  I  come  to 
my.  trial. 
•  Serj.  Morton.    Don't  doubt  >. 

North.  George  Thresher,  speak  your  know- 
ledge to  my  Lord  and  the  jury,  whether  Brew*, 
ster  did  not  bring  you  the  book  called  Tho 
Speeches,  &c.  to  be  stitch'd,  and  what  you  did 
with  them,  tell  the  manner  of  it. 

Thresher.  May  it  please  you  my  Lord,  and 
the  honourable  bench,  it  is  thus  :  This  book  it 
seems  was  printed,  Mr.  Brewster  came  to  my 
house  to  know  whether  I  could  fold  them,  and 
stitch  them  in  blue  paper.  That  night  I  went 
to  several  printers,  Mr.  Dover  was  one  of  tkero, 
wo  had  several  sheets  from  thence,  (I  did  not 
see  them  printed)  I  carried  .them  home ;  and 
went  about  the  working  them  that  night. 

J.  Keeling,  How  many  books  were  deliver* 
ed  to  you  ? 

Thresher.    First  and  last,  about  500. 

J.  Keeling.    Who  delivered  them  to  you  ? 

Thresher,    Some  were  brought  to  my  house. 

J.  Keeling.     By  whose  direction  ? 

Thresher.    Mr.  Brewster's. 

J.  Keeling.  Did  you  deliver  them  to  any 
body? 

Thresher.  Yes,  to  Nathan  Brooks,  ready 
stitch'd. 

J.  Keeling.    Who  paid  you  for  them  ? 

Thresher.  Mr.  Brewster  for  them  he  had, 
and  Brooks  for  them  he  had. 

North.  Thomas  Loft,  tell  your  knowledge 
in  this  business. 


! 
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■  Tftomai  Loft.  May  it  please  you,  all  that  I 
can  say  is  this :  There  was  to  the  number  of 
about  or  near  upon  a  thousand,  as  I  take*  it, 
folded  and  stitched  in  my  master's  house,  one 
Mr.  Perry,  I  was  then  his  apprentice;  they' 
were  sent  in,  as  I  judge,  by  Mr.  Brewster's  or- 
der, but  I  cannot  positively  say  it:  my  master 
appointed  us  to  do  them ;  I  saw  Mr.  Brewster 
there  sometimes,  bat  I  cannot  positively  say 
that  Mr.  Brewster  paid  for  the  doing  of  them. 

North.  Did  not  your  master  press  the  dis- 
patch? 

Loft.  My  master  did  so ;  but  I  know  not 
whether  they  conversed  to  that  purpose. 

North.     Who  fetched  them  away  ? 

Loft.  His  then  apprentice  did  fetch  some  of 
them  from  our  house. 

North.  Peter  Bodvel,  tell  my  lord  and  the 
jury  what  you  know. 

Bodvel.  I  did  carry  some  three  years  ago 
some  bundles  of  books  from  Mr.  Creek's  house, 
and  I  think  they  were  the  bundles  of  The 
Speeches  of  the  King's  Judges. 

Ld.  Hyde.    From  whence  had  you  them  ? 

Bodvel.    From  Mr.  Creek's. 

North.  What  did  you  do  with  them?  Were 
they  sold  ? 

Bodvel.  I  did  see  some  of  them  sold  in  the 
shop. — North.    Who  sold  them  ? 

Bodvel.  Myself,  and  my  mistress  some- 
times. 

Ld.  Hyde.  Were  they  brought  to  the  shop 
to  sell,  by  his  privity  ? 

Bodvel.    I  do  believe  he  knew  of  them. 

Ld.  Hyde.  By  the  oath  you  have  taken,  did 
he  send  you  for  them  to  the  printers? 

Bodvel    He  or  my  mistress  did. 

Ld.  Hyde.  Has  'he  been  in  the  shop  when 
they  have  been  sold  ? 

Bodvel.  I  cannot  truly  tell ;  it  is  three 
yean  ago. 

J.  Tyrrel.  To  whem  did  you  pay  the  monej 
that  you  received  for  them  ? 

Bodoei.    We  put  it  in  the  box. 

J.  Keeling.  Do  not  booksellers  keep  ac- 
count what  oooks  they  sell,  aud  set  down  the 
money  ? 

Bodoei.    Not  for  Pamphlets. 

Mr.  North.  Did  he  not  send  you  to  the 
book-binder's  for  them,  when  they  were 
stitched? 

Bodvel.  It  w*a  by  his  or  my  mistress's  order. 

J.  Keeling.  What  was  your  book-binder's 
name  ?— Bodvel.    Perry. 

J.  Keeling.  Where  was  this  book  kept? 
Publicly,  as  other  books,  or  in  other  rooms. 

Bodvel.    In  the  shop,  my  lord. 

J.  Keeling.  Were  they  publicly  to  view, 
as  other  books  ? 

Bodvel.  Not  so  public,  as  other  books,  but 
public  .enough,  Mr.  L'Estrange  knows. 

Ld.  Hyde.  I  know  you  use  to  let  your  titles 
of  a  new  book  lie  open  upon  your  {tails ;  did 
you  lav  these  open  ? 

BoavtL    No,  my  lord,  they  did  not  do  so. 

Ld.  Ityde.  Who  was  the  cause  they  did 
not?    Did  your  master  direct  the  privacy  ? 


Bodoei  I  think  he  did,  we  had  some  direc- 
tion to  that  end. 

Ld.  Hyde.  Not  to  lay  them  open  upon  the 
stall?— Bodvel.    No. 

Ld.  Hyde.  Give  the  jury  some  books,  and 
read  the  Indictment ;    let  them  be  compared. 

Clerk  readi  the  Indictment :  first  the  title  ; 
1  The  Speeches  and  Prayers  of  some  of  the  late 

*  king's  judges,  viz.  major-general  Harrison, 
1  October  13.  Mr.  John  Carew,  Oct.  15.  Mr. 
'justice  Cook,  Mr.  Hugh  Peters,  Oct.  lfj,  Mr. 
'  Thomas  Scot,  Mr.   Gregory   Clement,  col. 

*  Adrian  Scroope,  col.  John  Joues,  Oct.  17, 
'  col.  Daniel  Axtdl,  and  col.  Francis  Hacker. 
1  Oct.  10,  1660.  The  times  of  their  deaths, 
'together  with  several   occasional   speeches, 

*  and  passages  in  their  imprisonment,  till  they 
'came  to  the  place  of  execution.  Faithfully 
'  and  impartially  collected  for  further  satis- 

*  faction/ 

Mr.  Cook's  Letter  to  a  friend,  fol.  40.  *  And 
'  so  I  descend  to  the  cause,  for  which  I  am  m 
'  bonds;  which  is  as  good  as  ever  it  was:  and 
'Ibflieve  there  is  not  a  saint  that  hath  en- 
1  gaged  with  ns,  but  will  wish  at  the  last  day 
'  that  he  had  sealed  to  the  truth  of  it  with  his 
1  blood,  if  thereupon  called ;  for  I  am  satisfied, 
'  that  it  is  the  most  noble  and  glorious  cause 
'  that  has  been  agitated  for  God  and  Christ 
'  since  the  Apostolical  times ;  being  for  truth, 

*  holiness,  and  righteousness,  for  our  liberties 
'  as  men,  and  as  christians  for  removing  all 

*  yokes  and  oppressions.'  And  fol.  41.  «  It  is 
'  such  a  Cause,  that  the  Martyrs  would  again 
'  come  from  Heaven  to  suffer  for  it,  if  they 
'  might :  I  look  upon  it  as  the  most  high  act  of 
'justice  that  our  story  can  parallel,  &c. 

[Not  to  trouble  the  reader  with  all  the  par- 
ticulars mentioned  in  the  Indictment;  since 
the  rest  are  but  more  of  the  same  kind  io  other 
words.] 

Ld.  Hyde.    What  say  you  to  this  book  ? 

Brewster.    I  desire  to  ask  Mr.  Creek  a  few 

?uestions:  Mr.  Creek  how  much  of  that  in  the 
udictment  did  you  print  ? 

Creek.    The  jury  may  see  if  you  please. 

Ld.  Hyde.  Trufv  if  he  says  true,  he  says  be 
printed  no  part  of  that  with  which  you  are 
charged,  but  the  title-page  ;  he  left  off  at  folio 
36,  your  charge  is  the.  Title,  aud  beginning  at 
fol.  40. 

Brewster.  So  that  you  see  be  printed  no- 
thing foe  me  that  is  in  the  Indictment. 

J.  Keeling.    Did  you  print  the  Tide  ? 

Creek.    Yes,  my  Lord. 

Ld.  Hyde.  And  you  printed  the  rest,  by  his, 
Calvert's  and  Chapman's  direction  ? 

Creek.  They  delivered  me  the  copy  together 
to  print. 

Ld.  Hyde.  If  you  have  any  thing  to  soy, 
speak  to  the  Court,  the  jury  will  hear  you. 

North.  Pray,  my  lord,  give  me  leave  to  ask 
Creek  one  question  :  There  were  two  impres- 
sions printed,  did  not  you  print  more  in  one, 
than  in  the  other  ? 

Creek.  I  am  upon  my  oath ;  to  the  best  of 
my  remembrance  I  printed  the  same  that  I  did 
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this  is  not  the  master's  act,  (nay,  and  directing 
it  to  be  done  privately)  you  shall  never  find  a 
man  guilty :  they,  were  sold  in  bis  shop. 

Brewster.  The  grand  part  of  the  indict- 
ment lies,  That  it  was  done  maliciously,  and 
seditiously,  and  then  it  says  knowingly :  though  it 
be  granted  I  did  do  it,  and  sell  it,  yet  it  does  not 
follow  that  I  did  it  maliciously  and  seditiously  ; 
I  did  it  in  my  trade :  we  do  not  use  to  read  what 
we  put  to  print  or  sell.  I  say,  my  lord,  selling  of 
books  is  our  trade,  and  for  the  bare  exercisiug  of 
it,  knowiog  nothing  of  evil  in  it ;  it  came  out  in  a 
time  too,  when  there  were  no  licencers,  or  ap- 
pointed rules ;  so  that  whatever  was  done  we 
are  not  accountable  for,  for  we  read  very  sel- 
dom  more  than  the  title,  that  some  of  the  jury 
knows ;  so  that  I  hope  I  cannot  be  saio)  to  do 
it  maliciously  or  knowingly.  I  can  give  testi- 
mony I  am  no  person  given  to  sedition,,  but 
but  have  been  ready  to  appear  upon  all  occa- 
sions against  it. 

Ld.  Hyde.  Have  yon  any  more  ?  If  you 
have,  say  it. 

Brewster.  My  lord,  they  are  the  sayings  of 
dying  men,  commonly  printed  without  opposi- 
tion. 

Ld.  Hyde.  Never. 

Brewster.  I  can  instance  in  many;  the 
bookseller  only  minds  the  getting  of  a  penny : 
that  declares  to  the  world,  that  as  they  lived 
such  desperate  lives,  so  they  died;  so  that  it 
might  shew  to  the  world  the  justice  of  their  pu- 
nishment ;  and  so  I  think  it  a  benefit,  far  from 
sedition.  It  was  done  so  long  ago  too,  it  was 
not  done  in  private,  it  went  commonly  up  and  > 
down  the  streets,  almost  as  common  as  a  Diur- 
nal :  it's  three  years  and  a  quarter  ago,  or 
thereabouts. 

Justice  Tyrrel.  You  speak  of  your  behaviour, 
have  you  any  testimony  here? 

Brewster.  I  do  expect  some  neighbours; 
Major-General  Brown  knows  me,  Capt.  Shel- 
don. Capt.  Colchester,  and  others  :  I  can  give 
a  very  good  account  as  to  my  behaviour  ever 


before,  for  t  had  some  of  it  standing,  and  so  I 
had  the  same  sheets  again. 

North.    Had  you  no  more  ? 

Creek.   No,  I  had  rather  less. 

Brewster.  That  is  usual,  he  that  prints  the 
first,  doth  print  the  same  of  the  second. 

Ld.  Hyde.  He  says  he  did  so ;  what  have 
you  to  say  to  the  charge  ? 

Brewster.  I  conceive  •  that  part  that  I  or- 
dered the  printing  of,  is  not  included  in  the  in- 
dictment. 

Ld.  Hyde.  Yes,  every  part ;  lie  says  in  both 
impressions  he  printed  to  the  36th  folio;  and 
all  the  rest  was  printed  by  your  direction. 

Creek.  No,  my  lord,  I  printed  to  the  36th 
folio  by  his  direction,  the  rest  was  printed  else- 
vi  here. 

J.  Keeling.  Your  indictment  was  this,  For 
causing  to  be  printed  this  book,  called  The 
Prayers,  &c.  and  for  selling  and  uttering  of  it. 
For  the  evidence  that  you  caused  it  to  be  print- 
ed, he  swears,  you  directed  some,  and  it  is  not 
likely  you  would  print  half,  and  let  the  other 
half  alone ;  we  leave  that  to  the  jury.  For  your 
uttering,  that  anon. 

Ld.  Hyde.  There  are  these  two  particular 
charges  in  the  indictment,  that  you  must  an- 
swer :  The  first  is,  your  causing  it  to  be  printed ; 
and  iuis  not  essential,  or  of  necessity,  that  every, 
particular  that  is  in  the  indictment  be  proved, 
Co  be  done  by  you  :  you  caused  this  book  to  be 
printed,  with  such  a  title ;  that  he  swears  he 
did  for  you :  then  let  the  jury,  or  any  man 
Jiving,  judge  whether  you  did  direct  the  book 
to  be  wholly  perfected  or  by  halves.  The  se- 
cond charge  is,  that  you  uttered  them:  You 
delivered  five  hundred  of  these  to  be  stitch- 
ed up,  and  disposed  of  them,  so  that  you  are 
in  effect  both  printer  and  publisher  of  the 
whole  book. 

Brewster.  He  speaks  of  one  part  that  I  or- 
dered, there  is  no  more  proof,  and  that  was 
but  to  the  S6th  page  :  he  speaks  also  of  some- 
body else  that  was  present  with  rate;  and  where 
they  had  the  rest  of  the  copy  printed,  he  teJls 
you  he  knows  not. 

Ld.  Hyde.    Have  you  any  more  to  say  ? 

Brewsier.  Yes,  my  lord,  though  be  says  I 
caused  that  part  to  be  printed,  yet  be  doth 
not  say  I  did  it  maliciously,  or  with  any  design 
against  the  government. 

Ld.  Hyde.    The  thing  speaks  itself. 

Brewster.  Booksellers  do  sot  use  to  read 
what  they  sell. 

Ld.  Hyde.  You  have  forgot  what  be  swore; 
you  brought  the  proof. 

Brewster.  He  did  not  swear  that ;  he  say  j 
Mr.  Calvert's  man,  and  sometimes  others. 

Ld.  Hyde.    Ask  him  again. 

Creek.  I  did  declare  that  the  proois  were 
sent  for,  and  carried  away  and  read,  sometimes 
by  Mr.  Calvert's  man  and  others,  and  some- 
times by  his  servants,  not  by  himself;  they 
were  wrapt  up  and  sent. 

Ld.  Hyde.  For  a  man  to  pretend  he  did 
aot  know,  when,  he  being  master,  sends  for  his 
proofs  by  his  servant ;  far  any  man  to  suppose 

vol*  VI. 


L.  Hyde.  Say  what  you  will,  and  call  your 
witnesses,  and  make  as  much  speed  as  you  can. 

Justice  Keeling.  There  is  another  indictment 
against  you,  and  while  that  is  trying,  your 
neighbours  may  come. 

Brewster.  My  Lord,  I  shall  desist  for  the 
present 

Serj.  Morfoa.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury ;  I  am  of  coun- 
sel for  the  king  against  Thomas  Brewster,  book- 
seller, that  stands  here  indicted,  for  that  he, 
contrary  to  the  duty  of  his  allegiance  which  he 
owes  to  our  sovereign  lord  the  king,  did  cause 
maliciously  a  seditions  and  scandalous  book  to 
be  printed  wherein  there  are  divers  scandalous 
clauses  contained,  that  are  in  disparagement  of  the 
king's  royal  prerogative,  and  against  his  govern* 
ment,  crown  and  dignity ;  and  likewise  that  he 
hath  sold  and  uttered  the  same  books  in  con- 
tempt of  his  majesty's  laws.  This  is  the  effect 
of  the  indictment :  it  has  been  proved  to  you 
by  four  witnesses,  that  for  which  he  stands  in- 

2N 
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dieted ;  First,  that  he  did  cause  part  of  the 
book  to  be  printed;  that's  dearly  proved  by 
Creek  :  likewise  that  he  has  sold  and  uttered 
those  hooks  in  his  shop  :  nay,  he  confesses  that 
he  did,  and  says  they  were  sold  openly  as  a 
Diurnal;  and  therefore  he  thinks  it  was  lawful 
fdr  him  to  do  it.  lie  has  gone  about  to  make 
a  defence  of  this  his  seditious  behaviour;  he  tells 
you  he  did  not  print  ell  the  book;  it  is  not  said 
that  he  pruned  such  and  such  a  letter  of  the  book, 
but  that  he  caused  such  a  book  to  be  printed :  and 
•  it  js  to  he  presumed,  if  he  caused  one  part  he 
would  ctuise  the  other,  or  otherwise  it  would  be 
a  hook  of  maimed  sense  and  imperfect.  Gen- 
tlemen, for  the  uttering  and  selling  of  them, 
that  himself  confesses :  you  hare  ht-ard  the  ex- 
cuses he  hath  made,  whether  you  will  not  find 
him  guilty  of  tlu\  crime,  that  I  must  leave  to 
you,  and  to  the  direction  of  the  court. 

U.  Hyde.  You  of  the  jury,  you  see  the  in- 
dictment is  tor  causing  a  libellous  and  seditious 
book  to  be  printed,  imdtr  such  a  title,  that  is, 
The  Speeches  and  Prayers,  &c.  it  is  for  causing 
this,  seditiously,  factiously  and  wickedly  to  be 
printed ;  and  tor  selling  and  publishing  it  abroad 
to  the  king's  people.  For  the  matter  o!  evidence 
you  have  heard  it :    I  will  not  repeat  I  he  par- 
ticulars to  you,  only  something  to  what  he  has 
said,  that. you  may  not  be  mis-led.     First,  he 
says,  it  does  not  appear,  that  he  did  it  malici- 
ously or  knowingly ;  there  are' some  things  that 
you  that  are  of  the  jury  are  not  to  expect  evi- 
dence for,  which  it  is  impossible  to  know  but 
by  the  act  itself.     Malice  is  conceived  in  the 
heart,  no  man  knows  it  unless  lie  declares  it : 
as  in  murder,  I  have  malice  to  a  man,  no  man 
knows  it ;  1  meet  this  man  and  kill  him ;  the 
law  calls  this  malice.     If  a  man  speaks  scanda- 
lous  words  against  «n   man  iu  his    calling  or 
trade,   he  lays  his  action,  malice,  though  he 
cannot  prove  ii  but  by  the  words  themselves* 
If  I  Bay  Printer  or  Stationer  h  an  ignorant  per- 
son, has  no  skill  in  his  trade,  I  would  not  have 
any  man  to  deal  with  him,  he  understands  not 
how  to  set  letters,  or  the  like :  here  is  nothing 
of  malice  at  all  appears,  yet  if  you  bring  your 
action,  yfcu  must  lay  it  maliciously ;  it  is  the 
destroying  your  trade,  and  you  will  have  da- 
mages.   I  instance  in  this  particular,  that  you 
may  see  there  is,malice  supposed  to  a  particular 
private  person  in  that  slander,  much  more  to 
the  king  and  the  State.    The  *hing itself,  in 
causing  a  book  to  be  printed  that  is  so  full  of 
scandals  mud  lies,  to  inveigle,  misguide,  and 
deceive  the  people,  this  is,  iu  construction  of 
the  law,  malice ;  and  though  no  malice  appear 
further.    The' next  is  this ;  factiously,  seditious- 
ly, knowingly :  this  carries  sedition  as  well  as  ma- 
lice. Such  a  barbarous  transcendent  wretch  that 
murdered  his  prince,  without  the  least  colour  of 
justice  to  declare  that  he  rejoiced  in  his  bonds ; 
and  that  the  martyrs  would  willingly  come  from 
heaven  to  suffer  for  it.    Horrid  blasphemy !  All 
the  saints  that  engaged  in  it,  to  wish  that  they 
bad  sealed  it  with  their  blood  !    What  can  you 
have  more  to  encourage  and  incite  the  people 
to  the  killing  of  kings,  aod  murdering  their  law- 


ful prince !    This  they  publish,  and  say  it  was 
spoken  publicly ;   let  it  be  upon  his  own  scut 
that  did  it :  for  in  caseJie  did  it,  no  man  knew 
it  but  those  that  heard  it.     But  to  publish  it  all 
over  England,  3,000  of. the  first  impression, 
and  a  second  ;    this  is  to  fill  all  the  king's  sub- 
jects with  the  justification  of  that  horrid  mur- 
der :    I  will  be  bold  to  say,  not  so  horrid  a  vil- 
lainy has  been  done  upon  the  face  of  the  earth, 
since  the,  crucifying  of  our  Saviour.     To  print 
and  publish  this,  is  sedition.    The  next  thing  is 
your  trade.    I  have  a  calling  to  use,  and  I  may 
justify  the  using  of  it,  so  long  as  1  use- it  law- 
fully ;  but  that  must  not  justify  me  in  all  man- 
ner of  wickedness  against  the  king  and  state. 
As  if  a  lawyer,  I  will  put  it  in  ray  own*  court, 
plead  a  man's  cause,  and  against  the  king ;  this 
is  justifiable,  he  ought  to  plead  for  his  client, 
but  he  must  plead  as  becomes  him.     If  a  law- 
yer in  defeuce  of  his  client  will  speak  sedition, 
do  you  think  he  is  free  from  being  punished  ? 
So  of  a  printer ;  if  a  printer  prints  seditious 
and  factious  books,  he  must  look  to  himself ; 
that's  no  part  of  his  calling  to  poison  the  king's 
people  :     so  though  printing  of  a  book  be  law- 
ful, he  must  use  it  us  the  law   appoints  him, 
and  not  to  incite  the  people  to  ruction.     Writ- 
ing of  letters  you  know  it  is  common  and  law- 
ful ;  but  if  I  write  treasonable  letters,  give  no- 
tice to  rise,  do  such  and  such  unlawful  acts,  I 
am  to  be  punished  for  these  letters.    A  printer 
he  is  a  public  agent,  he  is  to  do  what  he  is  able 
to  answer,  or  else  he  must  take  what  follows. 
He  says,  There  was  no  act  against  him :    it  is 
true,  you  see  he  is  not  indicted  upon  the  sta- 
tute, but  at  the  common  law,  for  an  offence  in 
the  nature  of  a  libel.    If  I  were  a  printer,  and 
would   compile  a  pamphlet  against  a   man, 
though  not  in  authority,  and  disparage  him, 
this  is  the  publishing  of  a  libel,  and  an  offence 
for  which  I  ought  to  be  indicted,  and  punished 
by  the  common  law ;  and  he  that  prints  that 
libel  against  me,  as  a  public  person,  or  against 
me  as  sir  Robert  Hyde ;    that  printer,  and  be 
that  sets  him  at  work,  must  answer  it,  much 
more  when  against  the  king  and  the  state. 
Another  thing  is  this ;  be  talks  to  you  of  dying 
men's  words :    if  men  will  be  so  vile  to  be  as 
wicked  at  their  deaths,  as  they  had  been  in 
-their  lives ;  put  the  case  of  that  man  on  Satur- 
day convicted  for  printing  a  horrible  villainous 
thing,  if  he  will  be  so  unchristian  to  himself,  as 
to  justify  this  at  his  death,  or  to  speak  as  bad 
as  he  had  caused  to  be  printed,  is  that  a  justifi- 
cation to  publish  them,  because  they  are  the 
words  of  a  dying  man  ?  God  forbid.    A  robber 
declares  upoa  the  gallows,  it  is  for  a  noble 
cause,  for  taking  a  purse  upon  the  highway, 
that  it  is  an  unjust  law  to  condemn  to  death 
for  such  crimes.     Shall  any  man  publish  this 
in  print,  and  not  be  liable  to  be  punished  for 
it?  If  any  that  were  tried  here  upon  Saturday, 
shall  vilify  the  Lord  Mayor,  or  any  of  the  bench, 
traduce  them  for  doing  of  justice,  shall  this  go 
unpunished,  if  a  man  take  it  up  and  print  it  ? 
This  I  speak  to  let  you  see  this  is  without  co- 
lour of  law ;  He  pretended  he  did  it  not  know- 
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n$}y  i  I  W>H  not  repeat  the  evidence ;  He  sent 
for  them,  had  them  stitched,  caused  them  to  be 
kept  privately,  not  upon  the  stall.  And  ob- 
serve, he  tells  you  it  was  done  long  ago ;  it  is 
bat  three  years  ago  that  they  were  as  publicly 
sold  as  Diumals,  he  says.  I  shall  repeat  no 
more,  %I  know  you  are  men  of  understanding, 
and  of  obedience  to  your  king ;  it  is  high  time 
to  take  notice  of  this  dispersing  of  pamphlets : 
if  therefore  you  do  believe  that  be  did  cause  it 
to  be  printed,  or  published  it,  or  both,  he  is 
Guilty  of  the  misdemeanor  laid  in  the  Indict- 
ment; (and  he  hath  a  great  kindness  in  that  it 
is  not  made  capital :)  If  you  do  believe  that 
he  did  either  cause  it  to  be  printed  or  publish- 
ed, that's  enough  to  find  him  Guilty  of  this  In* 
dictmeat. 

Clerk,  Hearken  to  the  other  Indictment : 
He  stands  indicted  in  London,  &c.  and  this 
for  causing  to  be  printed  a  certain  book  called 
the  Phcenix,  &c.  publishing  the  same  [the  In- 
dictment was  wholly  readl.  To  this  Inaictment 
be  hath  pleaded  Not  Guilty ;  so  your  issue  is 
to  enquire  whether  he  be  Guilty  of  this  offence, 
<ir  Not  Guilty. 

•  Mr.  North  opened  the  Indictment  in  man- 
ner as  before.  To  this  he  hath  pleaded  Not 
Guilty;  if  tlie  Charge  of  the  Indictment  he 
sufficiently  proved,  you  are  to  rind  him  Guilty. 

Serf.  Morton.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  Jury,  here  is  anotlier 
Bill  of  Indictment  preferred  against  Thomas 
Brewster ;  it  is,  that  contrary  to  the  duty  of  his 
allegiance  to  his  sovereign  lord  the  king,  and 
purposely  to  incite  the  people  to  sedition,  and 
to  withdraw  them  from  their  natural  allegiance 
to  the  king,  he  hath  caused  to.be  imprinted, 
maliciously,  falsly  and  scandalously,  a  certain 
scandalous  book,  entitled  The  Phoenix,  &c. 
And  this  he  hath  done  to  disturb  the  peace  of 
the  kingdom,  and  to  withdraw  the  people  from 
their  allegiance  ;  and  to  the  scandal  of  his  ma- 
jesty's government,  he  hath  caused  this  book 
to  be  printed,  uttered  and  sold  :  and  this  we 
take  Co  be  a  great  offence  against  the  king,  and 
his  crown  and  dignity.  Gentlemen,  the  dis- 
persing of  seditious  books  ie  of  great  danger  to 
the  kingdom  ;  false  rumours,  they  are  the  main 
incentives  that  stir  up  the  people  to  sedition 
and  rebellion,  that  raise  discontentments 
among  the  people,  and  then  presently  they 
ere  up  in  arms.  Dispersing  seditious  books  is 
very  near  a-kin  to  raising  of  tumults ;  they  are 
as  like  as  brother  and  sister :  raising  of  tu- 
mults is  the  more  masculine ;  and  printing  and 
dispersing  seditious  books,  is  the  feminine  part 
of  every  rebellion.  But  we  shall  produce  our 
witnesses,  we  6hall  prove  that  this  Thomas 
Brewster  caused  this  book  to  be  printed ;  That 
when  it  was  printed  he  did  receive  300 ;  That 
these  be  caused  to  be  stitched  up ;  That  lie 
littered  and  sold  them,  part  in  bis  own  shop, 
and  part  elsewhere.  It  being  an  offence  of 
that  great  and  dangerous  consequence,  which 
tends  to  the  disturbance  of  the  peace  of  the 
kingdom ;    1  hope  you  will  take  it  into  your 


serious  consideration,  and  if  the  matter  stand 
proved  against  him,  you  will  give  him  his  due 
demerit.  > 

Creek,  Thresher,  Loft  and  Bodoel  sworn  again.- 

Mr.  North.  Creek,  tell  my  lord  and  the 
jury  what  you  know  of  the  priming  of  the  book 
called  The  1'hqenix. 

Creek.  My  lord,  it  was  in  May  that  Mr. 
Calvert,  Brewster,  and  Chapmau  brought  that 
book  to  me  to  print. 

L.  C.  J.  Hyde.    What  book  ?  Name  it. 

Creek.  The  Phoenix,  &c.  it  was  printed  for 
them  three.  All  that  I  can  say  is,  that  Mr. 
Brewster's  part  was  delivered  to  roe  by  his  di- 
rection. 

L.  C.  J.  Hyde.  Who  paid  you  for  printing  it? 

Creek.    Mr.  Brewster  paid  for  bis  part. 

J.  Keeling.     How  many  was  his  part  ? 

Creek.  His  part  of  2,000,  that  was  600  and 
odd. 

L.  C.  J.  Hyde.  These  three  men  joined  to 
bear  each  man  his  share. 

Creek.  Yes,  every  man  was  to  have  his  share. 

J.  Keeling.  Did  he  wish  you  to  do  it  whh 
privacy  ? 

Creek.    Yes,  with  expedition  and  privacy. 

Brewster.    Was  the  copy  written  or  printed ? _ 

Creek.  It  was  all  printed  formerly,  some  in 
quarto,  some  in  octavo,  and  might  have  been 
bought  single  in  any  place  almost. 

L.  C.  J.  Hyde.  What  do  you  mean  by  all 
printed  formerly  ? 

Creek.  My  lord,  they  were  in  seyeral  par- 
cels printed;  there  was  Mr.  Cahuny's  sermon,, 
and  Mr.  Douglas's  sermon,  and  the  rest. 

J.  Keeling.  How  long  ago  was  it  since  tbej 
were  brought  to  you  to  print  ? 

Creek.    It  was  in  May,  three  years. 

Brewster.  Did  I  order  you  how  you  should 
print  them,  or  Mr.  Calvert?  Did  not  you  bear 
him  say,  that  they  had  staid  two  hours  for  me 
at  an  alehouse  to  be  his  partner  ? 

Creek.    I  did  hear  him  say  jo. 
■   J.  Keeling.  '  What  made  you  so  loath  to  be 
their  partner?  Were  they  two  hours  persuading 
of  you  ? 

trtek.  No,  they  waited  two  hours  for  him 
to  be  their  partner. 

Serj.  Morton.  Thresher,  did  Brewster  deli-, 
ver  any  of  those  books  to  you  to  stitch  up  ? 

Thresher.  Yes,  and  please  you,  my  lord,  aod 
I  bad  them  by  Mr.  Brewster's  order  to  fold. 

Serj.  AfortOTL    How  maoy  ? 

Thresher.    To  the  number  of  8  or  300. 

Mr.  North*  Did  he  not  enjoin  }ou  privacy? 
.  Thrtsher.    Yes,  I  think  he  did. 

J..  Keeling.  Wben  they  were  bound,  had 
you  a  note  to  deliver  tbosebooks  suftly  to  any? 

Thresher,    Yes,  from  his,  own  hand  ;  he  de- 
sired me  to  go  and  give  them  to  such  and  such    ' 
persons,  booksellers.    Satd  I,  I  shall  hardly  re-  t 
member  them :  he  thereupon  gave  me  a  note  of 
their  names  to  whom  1  should  deliver  them ;  I 
judge  they  were  to  be  trusted  more  than  others. 

Serj.  Morton.  Did  vou  deliver  tbcm  ae» 
cordingly  ?— -Thresher..    Yes,  I  .did. 
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L.  C.  J.  Hyde,  ^ow  many  did  yoa  deliver 
in  that  manner  ? 

Thresher,    Two  dozen  and  more. 

J.  Keeling.  If  you  will  ask  bun  any  ques- 
tions, do. 

Brcwttcr.  Did  I  give  you  any  order  to  de- 
liver them  to  any  particular  booksellers  ? 

Thresher.  Yes,  you  did;  I  believe  Mr. 
L'Ettrange  and  Mr.  Williams  (one  of  the  jury) 
can  remember  I  shewed  them  the  paper  you 
wrote  to  that  purpose. 

Mr.  Williams.    I  did  see  the  note. 

Brewster.  I  do  not  remember  I  gave  you 
*any  order,  they  were  all  common  things  before. 

J. 'Reeling.  '  You  may  ask  him  what  ques- 
tions you  will. 

Brewster.    I  chall  a*k  him  no  more. 

Mr.  North.  Peter  Bodvel,  speak  .what  you 
know  concerning  the  selling  or  uttering  the 
book  called  The  Phomix,  &c. 

Bodvel.  I  never  knew  of  the  printing  of 
them,  I  never  knew  my  master  sell  any  of 
them,  nor  heard  him  give  order  for  selling  of 
them. 

J.  Keeling:  Did  vou  sell' any  of  them  for 
him  i-~Bodvel.    I  think  I  did  sell  some. 

Serj.  Morton.  Were  they  in  the  shop  to  be 
sold?— -Bodvel.    Yes,  they  were. 

L.  C.  J.  Hyde.    Were  they  in  the  shop  pub- 
licly, with  the  title-page  lying  open  upon  the 
,  stall,  as  other  books  do,  when  they  are  newly 
out?  J  J 

Bodvel.  We  seldom  did  so  with  bound  books. 

J.  Keeling.  Where  were  the  books  found 
when  they  were  seized  ? 

Bodvel.  I  think  they  were  in  some  of  the 
upper  rooms. 

J.  Keeling.  Where  were  they  found,  by  the 
oath  you  have  taken  ? 

Bodvel.  That  Mr.  I/Estrange  can  tell  bet- 
ter than  I,  I  did  not  see  him  find  any  of  them. 

L.  C.  J.  Hyde .  By  the  oath  you  have  taken 
where  was  the  place  whence  you  were  to  fetch 
them,  when  you  were  to  sell  them  ? 

Bodvel.    In  the  Hall,  the  room  over  the  shop. 

L.  C.  J.  Hyde.    Were  they  put  up  privately  ? 

Bodvel.    They  were  so. 

Just.  Keeling.    What  private  place  was  that  ? 

Bodvel.    It  was  a  hole  in  the  wall. 

Just.  Tyrrel.  By  whose  direction  were  they 
laid  there  ? 

Bodvel.  I  know  not  whether  by  his,  or  my 
mistress's. 

Just.  Keeling.  Were  not  some  found  under 
the  bed  ? 

BodveL  I  heard  that  Mr.  L'Estrange  found 
some  of  the  titles  under  the  bed. 

Serj.  Mttrton.  I  think  it  is  enough  ;  what 
say  you  to  it, friend? 

^  LpC.  J.  Hyde.  Observe  this,  and  answer 
it :  Tt  appears  that  you  and  two  more  (Calvert 
and  Chapman)  did  agree  with  Creek  for  print- 
ing this  book  (several  parcels  drawn  into  one 
volume)  and  you  were  to  bear  each  of  you  a 
third  part,  and  to  have  a  third  part  of  the  books, 
h«  swears  yoa  did  both  pay  your  part,  and  liad 
your  part  of  the  books :   these  books  were 


printed  before,  and  so^  they  were  common 
enough,  and  therefore  you  must  needs  know 
what  was  in  them.  The  third  full  part  was 
brought  to  you  and  delivered  by  your  ap- 
pointment ;  you  gave  a  note  bow  they  should 
be  disposed  of,  and  you  owned  them  not  ia 
public :  (your  own  soul  told  you  they  were  not 
to  be  justified)  two  dozen  were  delivered  pri- 
vately to  particular  persons  by  your  direction. 
Lay  these  things  together,  and  now  answer 
them  :  for  the  indictment  is,  that  you  caused 
soch  a  hook  to  be  printed  and  published. 

Brewster.  In  the  first  place,  the  evidence 
does  say,  that  Mr.  Calvert  did  acknowledge 
when  he  gave  him  the  copy  to  print,  that  be 
staid  so  long  for  me,  in  order  to  be  their  part* 
ncr,  he  that  was  the  collector  of  it  together. 
They  were  all  printed  before,  and  printed  by 
licence  t  for  the  books  i  never  read  them  :  we 
seldom  read  the  books  we  sell,  being  they  were 
before  printed,  and  with  licence  sold  single,  (as 
the  gentlemen  of  the  jury  know;  I  thought 
there  was  no  crime  to  print  them  all  together. 
It  was  done  in  au  interval  when  there  were  no 
licensers,  we  knew  not  where  to  go :  what  has 
been  printed  formerly,  we  took  it  for  granted 
it  might  be  reprinted,  untill  this  late  act  for  print- 
ing; and  this  was  done  before  this  act. 

Just.  Keeling    Have  you  any  more  to  say  ? 

Brewster.  No,  my  lord,  1  shall  leave  it  te 
the  jury.  Bat  my  lord,  here  are  now  some 
neighbours  to  testify  that  1  am  no  such  person 
as  the  indictment  sets  forth,  that  I  did  malici- 
ously and  seditiously  do  such  and  such  things. 

L.  C.  J.  Hyde.  We  will  hear  them,  though 
I  will  tell  you  it  will  not  much  matter ;  the 
law  says  it  is  malice. 

Capt.  Sheldon  sworn.  My  Lord,  all  that  I 
can  say  b,  he  was  ready  at  beat  of  drum  npou 
all  occasions  ;  what  he  has  been  guilty  of  by 
printing  or  otherwise,  I  am  a  stranger  to  that; 
I  know  he  was  of  civil  behaviour  and  deport- 
ment amongst  his  neighbours. 

Just.  Keeling.  It  is  very  ill  that  the  king 
hatli  such  trained-soldiers  in  the  band 

Capt.  Hanson  and  others  offered  to  tike 
purpose. 

L.C.J.  Hyde.  If  you  have  a  thousand  te 
this  purpose  only,  what  signifies  it  ? 

Just.  Keeling.    Are  you  bis  captain  ? 

Capt.  Sheldon.  No,  my  lord,  Captain  Brad- 
shaw. 

L.  C.  J.  Hyde.  He  should  be  cashiered  the 
band  ;  not  bat  that  he  should  he  charged  with 
arms. '  I  will  tell  you,  do  not  mistake  yourself, 
the  testimony  of  your  civil  behaviour,  going  to 
church,  appearing  in  the  trained-bands,  going 
to  Paul's,  being  there  at  common  service,  this 
is  well :  hut  you  are  not  charged  for  this  ;  a 
man  may  do  all  this,  and  yet  be  a  naughty 
man  in  printing  abusive  books,  to  the  mis- 
leading of  the  king's  subjects.  If  you  have  any 
thine  to  say  as  to  that,  I  shall  be  glad  to  find 
you  innocent. 

Brewster.    I  have  no  more  to  say. 

Lord  Hyde.  Then,  you  of  the  jury,  there 
ere  some  things  in  this  indictment  (as  in  the 
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other)  necessary  to  be  stated  to  yon  ;.  my  bro- 
thers and  I  have  consulted  here  about  it :  the 
indictment  is  for  causing  a  tactions  and  sedi- 
tions book,  called  The  Pfaetnix,  &c.  with  divers 
other  things  therein,  to  be  printed.  But,  pray 
let  them  see  the  book,  and  compare  it  with 
the  indictment. 

Clerk.  [Reads  the  indictment,  and  first  the 
Title.]  The  Phoenix,  or  the  Solemn  League 
and  Covenant.  [Edinburgh,  printed  m  the 
year  of  Covenant-Breaking.]  A  king  abusing 
his  power,  to  the  overthrow  of  religion,  laws, 
and  liberties,  which  are  the  vary  fundamentals 
of  this  contract  and  covenant,  may  be  cootroul- 
ed  and  opposed.  And  if  he  set  himself  to 
overthrow  all  these  by  arms ;  then  they  who 
have  power,  as  the  estates  of  a  land,  may  and 
ought  to  resist  by  arms;  because  he  doth 
by  that  opposition  break  the  very  bonds,  and 
overthrow  the  essentials  of  this  contract  and 
covenant*  This  may  serve  to  justify  the  pro- 
ceedings of  this  kingdom  against  the  late  king, 
who  in  an  hostile  way  set  himself  to*overthrow 
religion,  parliament,  laws,  and  liberties.  [The 
rest  is  much  at  the  same  rate,  only  now  and 
then  a  spice  of  blasphemy,  for  the  credit  of 
the  holy  league:  A  greater  sin  (is  the  breach 
of  that  Scotch1-  covenant,  according  to  onr  au- 
thor, peg.»15fe)  than  a  sin  against  a  command' 
meat,  or  against  an  ordinance,  &c. 

L.  C.  J.  Hyd*.  You  of  the  jury,  you  see 
the  mejetment  agrees  with  the  book.  There  is 
a  great  deal  of  mercy  that  jbis  man  hath  not 
been  indicted  of  Treason ;  for  those  very  par- 
ticulars yon  have  beard  are  as  high  treason  as 
can  be.  First,  he  doth  declare,  that  the  king 
'abusing  his  power,  the  people  may  resist,  and 
take  up  arras  against  him:  that  is  express 
treason,  without  any  more  ado.  Then  he  tells 
you  what  a  horrid  thing  it  is  to  break  that 
Solemn  League  and  Covenant ;  justifies  the 
raising  of  arms  and  rebellion  against  the  late 
king,  unthroning  and  wardering  of  him.  I 
tell  yea  that  Solemn  League  and  Covenant 
was  a  most  wicked  and  ungodly  thing,  against 
the  law  of  God,  and  the  law  of  the  land.  To 
have  such  villainous  stuff  to  be  published,  it  is 
a  great  mercy  of  the  king  it  had  not  been 
drawn  higher.  Ydu  see  the  man  is  so  mr  from 
acknowledging  any  guilt,  that  he  justifies  the 
sect. 

Breotfer;  No,  my  lord,  I  do v  not  justify 
myself. 

L.  C.  J.  Hyde.  Yes,  you  do.  The  printer 
swears  he  was  to  go  share  and  share  alike :  he 
had  bis  part;  he  publishes  them  to  some  parti- 
cahw  friends :  I  say  be  justifies  this.  He  tells 
you  in  his  defence,  That  it  was  commonly 
printed  ;  that  it  was  done  by.  printed  copy,  and 
that  done  formerly  by  licence;  and  when  things 
are  printed  by  licence,  they  do  not  expect  or 
need  any  new  or  second  licence:  They  were 
commonly  sold  asunder ;  here  they  are  only 
printed  together.  That  fie  savs  is  nothing. 
What  is  this  but  justifying  the  printing  of  it? 
Observe,  weigh,  and  see  what  kind  of  defence 
here  it.    The  Tide,  what  is  it  t  *  The  Phoenix, 


or  Solemn  League  and  Covenant'  Yon  all 
know  it,  and  rue  it.  When  was  it  printed  r  It 
was  when  the  wicked  rebels  here  could  not 
seduce  sufficient  numbers  of  the  king's  subjects 
to  support  their  rebellion;  and  then  they  invite 
their  dear  brethren  (as  they  called  them)  the 
Scots,  to  unite  with  them.  The  Scots  were 
cunning;  they  would  nut  do  it  till  they  had 
entered  into  a  covenant,  in  a  league;  and  then 
they  consent  to  unite  with  the  rebels  here. 
This  league  and  covenant  was  indeed  in  de- 
fence of  the  king ;  but  how  long?. So  long  as 
he  defended  them  (the  Presbytery  and  Scotch 
discipline).  When  they  had  got  this  good 
king  into  their  hands,  they  put  what  terms 
upon  him  they  pleased;  and  then  were  these 
seditious    sermons   printed.      Dovglat's    was 

Srmted  in  -Scotland ;  was  it  licenced  here  ?  No, 
was  done  there,  and  brought  hi i  her.  Then 
for  the  other  sermon,  by  what  licence  was  that 
printed  ?  Observe  the  time  when  it  was  print- 
ed ;  was  it  not  to  set  forward  rebellion*  to  set 
op  the  Scotch  Presbytery ;  and  this  io  forty- 
five,  when  they  were  in  arms  against  the  king, 
after  the  king  pot  himself  upon  his  defence,  « 
and  was  at  Oxford  ?  Do  you  tell  me  of  the 
licence  of  rebels  then,  for  your  justification  ? 
Now,  when  the  king  is  so  happily  returned, 
new  to  publish  these  things  afresh  to  the  peo- 

re,  that  they  might  do  the  same  .again  ?  And 
tell  you  once  again,  it  is  mercy  m  the 
king  that  he  was  not  indicted  for  treason.  I 
shall  leave  it  to  you,  you  have  had  it  fully 
proved. 

Clerk.  Set  Simon  Dover  to  the  bar.  [And* 
here  the  Indictment  is  read.] 

Mr.  North  opens  this  Indictment  as  the  rest. 

Serj.  Morton.  We  have  but  two  witnesses, 
and  they  will  prove  the  matter  clearly.  There 
were  two  impressions  of  this  book ;  we  will 
prove  he  had  a  share  in  both  of  them. 

Creek  sworn  again. 

<  Creek.    I  delivered  before  what  I  can  say. 

Judge  Keeling.  Look  you,  you  must  deliver 
aH  that  evidence  over  again,  because  it  con- 
cerns another  person. 

Creek.  I  did  say,  and  say  still,  That,  to  the 
best  of  my  memory,  Mr.  Dover  did  print  part 
of  that  book,  and  that  he  and  I  did  converse 
about  it  in  the  time  it  Was  doing ;  but  I  cannot 
swear  it  positively,  because  I  cannot  remember 
the  time  when,  or  the  place  where.  % 

Judge  Keekng.  Did  you  change  sheets  with 
him  ? 

Creek.  With  him,  I  cannot' say;  but  seme 
sheets  were  changed  by  our  men. 

Serj.  Morion.  You  say  you  think  yen  had 
some  discourse  with  Jiim  :  Did  not  you  speak 
about  the  danger  of  printing  it  ? 

Creek.    We  talked  of  making  an  end  of  it. 

Serj.  Morion.  Can  you  remember  to  what 
letter  you  printed  ? 

Creek.  1  have  shewed  the  gentlemen  of  the 
jury. 

Judge  Keeling.  Had  'you  no  discourse  of 
the  danger  of  it? 
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Creek.  I  thought  it  could  not' come  to  any 
thing :  I  did  tell  sir  R.  Brown,  (then  lord- 
mayor)  That  if  they  hanged  twenty  more,  I 
thought  I  should  print  their  speeches. 

Judge  Keeling,.  Tou  knew  the  contents  of 
the  hook? 

Creek.    Yes,  I  did. 

Judge  Keeling.  Such  men  as  yon,  the  king 
and  the  government  hath  a  great  interest  in 
your  trade :  That  you  shall  think  it  lawful  to 
print  what  a  man  says  when  he  dies,  and  to 
scatter  it  abroad,  though  never  so  had,  it  is  a 
great  offence :  I  would  not  have  it  pass  for  so 
clear  a  thing. 

L.  C.  J.  Hyde.  If  you  are  of  such  princi- 
'ples,  to  print  what  you  list,  you  are  not  fit  to 
live  in  a  civil  place ;  for  a  printer  or  book- 
seller to  print  any  thing  one  against  the  other, 
is  actionable.  Do  you  think  the  press  is  open 
to  print  what  you  list  ? 

Creek.    I  did  so  then. 

L.  C.  J.  Hyde.  I  will  deal  plainly  with  you: 
For  this  book,  if  yea  had  had  yoor  due,  you 
ought  both  to  .have  been  drawn,  hanged  and 
quartered.  When  did  you  give  Mr.  L' Est  range 
information  of  this  matter  ? 

Creek.  Lately,  when  I  was  a  prisoner  in 
Xodgate. 

Mr.  Royston.  [One  of  the  jury]  I  desire  to 
ask  him  one  question :  Whether  Mr.  Creek 
saw  this  book  a  printing  at  Mr.  Dover's  house, 
or  no  ? 

Creek.    No,  I  did  not. 

Serjeant  Morton.    They  changed  sheets. 

Thresher  sworn. 

Thresher.  This  is  all  that  I  have  to  say, 
That  the  first  night  rhat  Mr.  Brewster  sent  for 
me  to  stitch  these  books,  it  was  very  late  be- 
fore  we  could  get  them :  I  went  that  night  to 
Mr.  Dover's,  and  had  some  of  the  sheets,  the 
rest  at  Mr.  Creek's.  I  did  not  see  him  print 
any  of  ihem. 

Serjeant  Morton.  What  quantity  was  there 
of  them? 

Thresher,    I  suppose  there  was  two  .or  three 
hundred  sheets. 
.Mr.  North.    Were  they  not  of  this  book  ? 

Thresher,    Yes,  of  the  Speeches. 

Mr.  North.    Where  were  they  delivered  ? 

Thresher.  In  the  lower  room:  I  suppose 
tome  of  them  were  hanging  upon  lines  before  I 
bad  them. 

L.  C.  J.  Hyde.    What  say  you  to  it? 

Dover.  I  desire  to  ask  him  some  questions. 
I  do  say  I  never  saw  the  man  before :  I  would 
ask  whether  ever  he  saw  me  before  in  his  life? 

Thresher.  Not  before  that :  I  was  never  in 
his  bouse  but  that  night.  By  this  token  I  saw 
you,  and  you  me :  when  I  came  for  the  sheets, 
you  asked  Mr.  Brewster  whether  he  and  Mr. 
Calvert  were  agreed,  or  elso  you  would  not  de- 
liver the  sheets. 

Dover.  I  desire  to  know  what  time  and 
place :  I  am  charged  in  the  indictment  on  a 
day  and  place. 

L.  C.  J.  Hyde.    That  is  not  very  material. 


Dover.    He  fixes  nothing  on  me. 
L.  C.  J .  Hyde.    That  the  Jury  can  best  tell : 
have  you  any  more  questions  ? 
Dover.    No,  my  Lord. 

[The  Indictment  and  Books  were  compared.] 

Dover.  My  Lord,  there  is  no  person  swears' 
that  I  printed  it,  or  part  of  it:  nothing  fixed 
upon  me. 

L.  C.  J.  Hyde.  The  first  man  swears  that 
you  set  it  to  printing. 

,  Creek.  I  do  not  swear  it  positively ;  I  never 
saw  him  print  a  sheet:  it  was  the  report  of  the 
town  that  he  did  it. 

L.  C.  J.  Hyde.    You  printed  it:  for  whom? 

Creek.  For  Brewster,  Calvert,  and  Chapman. 

L.  C.  J.  Hyde.  But  you  say  that  you  and 
he  did  converse  about  it  when  it  was  printing. 

Creek.  I  did  say,  To  the  best  of  my  me- 
mory we  did. 

L.  C.  J.  Hyde.  By  the  oath  you  have  taken, 
who  did  you  change  sheets  with  ? 

Creek.  I  cannot  say  I  did  change  any  with 
him  :  I  say  that  some  sheets  were  changed  by 
my  men,  and  they  told  me  they  had  them  of 
his  men. 

Dover.  Where  are  those  men  that  changed 
the  sheets?  Which  of  my  men  are  they? 

Justice  Keeling.  Look  you,  Dover,  you  are 
indicted  for  causing  to  be  printed  this  wicked  - 
book,  and  for  publishing  and  vending  of  it. 
You  arc  a  printer  by  your  trade,  as  wel^  as  this 
man  that  comes  against  you :  .He  says  he  did 
not  see  you  print  it;  but  he  took  it,  and  believ- 
ed that  you  printed  it.  I  tell  you  how  far  that 
weighs :  you  are  a- printer  by  trade;  and  comes 
the  other  and  desires  the  sheets ;  you  would 
not  deliver  them  unless  Mr.  Brewster  and  Mr. 
Calvert  were  agreed.  How  comes  the  sheets 
to  your  house,  being  a  printer,  and  yet  you  not 
print  it  ?  Answer  that. 

Dover.  I  shall,  my  Lord :  it  is  no  conse- 
quence at  all.  Admit  I  bad  these  sheets,  it  is 
no  consequence  at  all  that  I  printed  them ;  for 
printers  and  booksellers  usually  have  books  they 
did  not  print  themselves. 

L.  C.  J.  Hyde.  Thresher,  by  the  oath  that 
you  have  taken,  did  you  see  those  sheets  bang 
upon  the  line  in  bis  house  ? 

Thresher.  My  Lord,  I  judged  these  had 
lately  hung  up :  and  I  saw  other  sheets  hanging 
there ;  and  I  knew  nothing  to  the  contrary  but 
those  that  hung  upon  the  line  were  the  tame 
with  these. 

L.  C.J.  Hyde.  Here  are  sheets  upon  the 
lines ;  you  delivered  him  to  fold  part  of  those 
ou  the  lines:  what  would  you  have  more  plain? 
you  would  not  deliver  them,  if  they  were  not 
agreed :  then  they  were  agreed,  and  you  deli- 
vered them. 

Dover.  1  say  this  ;  I  look  upon  the  witness 
to  be  altogether  invalid :  he  is  a  person  of  no 
good  repute. 

L.  C.  J.  Hyde.  A  better  man  than  you,  for 
aught  appears:  you  are  indicted  for  a  foul 
offence,  so  is  not  he. 

Dover.  I  am  not  the  map  you  take  me  to  be. 
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L.  C.  J.  Hyde.  You  shall  have  evidence,  if 
you  will,  that  you  are  at  work  at  this  lime 
upon  as  bad  as  this. 

Dover.  If  it  be  a  crime,  I  am  sorry  for  it. 

Mr.  L' Estrange  sworu. 

Mr.  L' Estrange.  Shall  I  speak  to  the  whole 
matter,  or  only  to  the  particular  you  last  men- 
tioned ? 

L.  C.  J.  Hyde.  Say  your  knowledge. 

Mr.  V  Estrange.  When  I  came  to  his  house, 
which  was  about  the  middle  of  October,  to 
search,  I  found  at  that  present  a  little  unli- 
censed quaking  book ;  and  in  his  pocket  the 
libel  that  was  thrown  up  and  down  the  towu, 
called,  Murder  wilt  out,  ready  printed. 

L.  C.  J.  Hyde.  Which  was  a  villainous  thing, 
and  scattered  at  York. 

Mr.  V Estrange.  Since  that,  I  was  .at  his 
house,  to  compare  a  flower  which  I  found  in 
the  Panther,  (a  dangerous  pamphlet);   that 

*  flower,  that  is,  the  very  same  border,  I  found 
in  his  house ;  the  same  mixture  of  letter,  great 
and  small,  in  the  same  case ;  and  I  took  a 
copy  off  the  press.  I  found  over  and  above 
this  letter,  [producing  the  letter]  dated  the  7th 
of  February,  1663,  and  directed,  For  my  dear 
and  loving  wife,  J.  Dover.  Is  it  your  lordship's 
pleasure  I  shall  read  it  all  ? 

L.  C.J.  Hyde.  If  it  be  touching  the  printing 
of  things  you  found,  do. 

Mr.  L' Estrange  reads  it.  "  I  would  fain  see 
my  sister  Mary ;  therefore  sister  Hobbs  will  not 
come,,  take  her  order,  and  instead  of  her  name, 
put  in  sister  Mary's :  it  will  never  be  questioned 
here.  However,  do  it  as  wisely  and  hand- 
somely as  you  can,  &c.  [And  then  in  a  post- 
script] You  must  either  get  Tom  Porter,  or 
some  very  trusty  friend,  (possibly  C.  D.  may 
help  you)  to  get  for  you  a  safe  and  convenient 
room  to  dry  books  io,  as  soon  as  possibly  you 
can.  [And  again  :]  Let  me  know  what  you 
intend  to  do  with  tne  two  sheets  and  half.  I 
will  have  it  published,  when  I  am  certain  I 
shall  be  tried." 

L.  C.  J.  Hyde.  Let  the  jury  see  now,  whe- 
ther you  are  the  man  you  would  be  thought. 

Dover.  I  desire  to  know  whether  my  name 
he  to  that  letter  ? 

Mr.  L  Estrange.  No,  it  is  not, 

L.  C.  J.  Hide.  Where  did  you  receive  or 
find  this  letter  ? 

Mr.  U Estrange.  My  Lord,  I  found  it  about 
his  wife. 

L.  C.  J.  Hyde.  Let  the  jury  judge  if  this 

*  come  fromyou or  no. 

Judge  Keeling.  You  of  the  jury,  you  must 
understand  this,  that  what  is  said  now  is  only 
.  upon  his  reputation,  not  to  the  point  in  ques- 
tion at  all :  that  matter  rests  upon  its*  own 
bottom. 

L.  C.  J.  Hyde.  I  will  deal  plainly  with  you  : 
had  he  not  stdod  upon  such  terms,  I  should  not 
have  spoke  of  this :  but  when  a  man  will  be 
thus  bold  and  confident,  I  thought  it  proper 
to  let  you  see  how  he  continues  now  in  the 
gaol. 


Dover.  I  do  not  vindicate  myself  in  it;  but 
I  speak  against  the  witness :  I  do  conceive 
that  the  witness  does  not  fix  any  thing  upon  me. 

L.  C.  J.  Hyde.  Have  you  any  thing  else  to 
say  to  the  indictment  i 

Dover.  I  am  indicted  as  a  malicious  and 
factions  man  :  the  witnesses  say  no  such  thing. 

L.  C.  J.  Hyde.  You  are  not  indicted  so,  but 
that  you  have  maliciously  andfactioasly  caused 
to  be  printed  such  a  seditious  book  ;  not  your 
person,  but  the  action. 

Dover.  There  is  nothing  of  that  proved : 
admit  I  was  guilty  of  it,  it  was  done  when  there 
was  no  act  or  law  in  being  touching  printing. 
The  witnesses  do  not  swear  positively  that  I 
did  do  it :  one  says  he  did  net  see  me ;  the 
other,  that  he  only  believed  it ;  that  he  did  see 
some  sheets  upon  the  liue,  and  they  were  the 
same  for  aught  he  knew;  does  not  remember 
the  time  or  place  of  our  discourse  :  I  do  not 
know  that  ever  I  had  half  an  hour's  discourse 
with  him  in  my  life  :  I  never  had  any  meeting 
with  him  about  any  such  matter,  nor  had  any 
converse  with  him.  The  title  of  the  book 
says,  '  faithfully  and  impartially  collected  •  for 
1  farther  satisfaction  ;*  so  that  it  cannot  be  in- 
terpreted maliciously.  It  is  a  maxim  in  law, 
That  '  the  best  interpretations  are  to  be  put 
'  upon  the  words  of  the  indictment,  io  favour  , 

*  of  the  prisoner  at  the  bar  :'  and  I  hope  this 
honourable  bench  and  the  jury  will  mind  that, 
i  am  a  printer  by  trade  ;  what  I  did  was  for 
my  livelihood :  the  Scripture  says,  *  He  is 
1  worse  than  an  infidel  that  takes  not  care  for 

*  his  family.1  I  speak  not  this  to  justify  any 
thing  against  his  majesty  or  his  government. 
Through  my  ignorance  1  may  possibly  trans- 
gress :  if  I  have  done  any  sack  thing,  I  am 
sorry  for  it:  I  hope  I  shall  be  more  careful  for 
the  future.  The  other  part  of  the  indictment 
is  fur  selling  of  them :  no  man  swears  that  I 
sold  one  book  of  them.  Mr.  Creek  says,  That 
some  of  bis  men  told  him  that  thev  had  some 
of  those  sheets  from  some  of  my  folks ;  but  of 
whom  he  does  not  say.  That  I  did  meddle 
with  them,  knowing  them  to  be  scandalous ;  I 
hope  there  is  nothing  proved  of  that  nature  : 
there  being  then  no  law,  I  humbly  hope  there 
was  no  transgression. 

L.  C.  J.  Hyde.  Have  you  done  ? 

Dover.  I  humbly  desire  your  honours,  and  . 
this  jury,  to  take  notice  of  what  I  have  said. 

L.  C.  J.  Hyde.  You  of  the  Jury,  I  will  not 
spend  time  (it  is  too  late)  in  repeating  the  evi- 
dence :  you  have  heard  the  evidence  particu- 
larly, and  his  answer.  He  doth  in  Dart  make 
the  same  answer  with  his  fellows,  which  was, 
that  it  is  his  trade.  It  is  true,  no  doubt  but 
be  ought  to  maintain  his  wife  and  children  by 
his  lawful  calling ;  but  if  a  thief  should  tell  yoa 
that  he  maintained  his  wife  bv  stealing,  is  that 
lawfnl  ?  Printing  books  lawfully,  no  man  will 
call  him  to  account  for  it ;  but  if  he  prints  that 
which  is  abusive  to  his  king  and  his  govern- 
ment, that  is  no  part  of  his  trade,  and  his  trade 
will  not  bear  him  out  in  it ;  be  is  charged  for 
printing  and  publishing  of  these  scandalous 
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Henry  Mortlock  sworn.    . 


books,  that  he 'did  it  knowingly,  maliciously, 
falsely,  factiously,  and  seditiously.  I  told  yoo, 
thai  although  all  these  things  be  not  proved, 
yet  if  he  did  it,  die  law  calls  it  malice,  /notion, 
and  sedition.  Consider  the  circumstances, 
yoo  see  it  is  done  in  the  dark ;  the  sheets  deli- 
vered at  his  house,  and  discourse  about  delivery 
of  them ;  he  would  net  deliver  them  unless 
Brewster  and  Calvert  were  agreed.  I  leave 
the  evidence  to  you  in  this  case  :  pregnant, 
strong,  undeniable  circumstances  are  good  evi- 
dence. Though  a  man  doth  not  come  and  tell 
yon  he  declared  to  him  he  knew  what  was  con- 
tained in  this  book,  yet  if  there  be  sufficient, 
evidence  to  satisfy  you  in  your  .consciences, 
that  he  knew  what  was  p  it,  and  was  privy  to 
the  printing  and  publishing  of  it ;  there  is 
enough  for  you  to  find  the  indictment.  You 
are  to  weigh  circumstances  as  well  as  pregnant 
suit  proof,  in  cases  of  this  nature. 

Clerk.  Set  Nathan  Brooks  to  the  bar.  You 
of  Che  jury,  you  shall  understand  that  he  stands 
I,  &c.  (Heads  the  Indictment.] 
North  afterwards  opened  the  iadicb» 


Mr. 

ent. 


Serjeant  Morton.  This  man,  we  shall  only 
prove  him  guilty  of  stitching  and  dispersing  the 
•aid  books. 

Thresher  sworn. 

Thresher.  This  man  I  have  not  seen  these 
three  years. 

Serj.  Morton.  Did  he  set  you  to  work  in 
stitching  those -books? 

Tkrether.  He  brought  none  to  me,  that  I  can 
remember :  But  by  Mr.  Brewster's  order  I  de- 
livered about  two  hundred,  or  thereabouts,  and 
carried  them  to  his  house  in  St.  Martin's, 
and  he  took  them  at  the  stair-foot,  and  paid  me 
for  stitching  of  them  in  blue  paper. 

Serj.  Morton.  Who  furnished  you  with  blue 
paper?    . 

Thresher.  I  went  by  Mr.  Brewster's  order 
to  a  stationer  in  Bread  street,  and4  received 


Brooks.  1  desire  to  know  whether  in  those 
books  he  said  be  delivered  me,  there  were  those 
passages  in  the  indictment  ? 

Thresher.  I  know  not:  They  were  The 
Speeches  and  Prayers  that  I  delivered  you. 

Brooks.    How  did  you  deliver  them  to  me? 

Thresher.  They  were  stitched ;  and  I  tied 
them  'up  with  a  piece  of  packthread  and  carried 
them  to  him :  He  received  them  himself,  and 
came  afterwards  to  ea  alehouse,  and  gave  me  a 
flagon  of  beer.  He  knew  not  what  they  were, 
for  some  being  imperfect,  he  said  Mr.  Brewster 
must  make  them  good :  And  Mr.  Brewster  gave 
order,  if  he  came  for  tfeem,  they  should  be  de- 


Brooks.  Did  you  know  there  were  those  pas- 
sages in  them  ?— Thresher.    No,  not  I. 

Brooks.    I  knew  only  the  title  of  it, 

Ld.  Ch.  Just.  Hyde.  Let  there  be  what 
there  will  in  it,  if  you  knew  the  title  look  you 
to  it.    Have  yoo  any  thing  else  to  ask  ? 

Brooks.    No,  my  Lord. 

# 


Serj.  M or  ton.  Mr.  Mortlock,  bow  many  of 
those  books  did  you  receive  of  this  Nathan 
Brooks  ? — Mort  lock.    About  forty  or  fifty . 

Serj.  Morton.  What  talk  had  you  about  re- 
ceiving them? 

Mortlock.  I  do  not  remember  any  discourse. 

Serj.  Morton.  Where  did  you  receive  them? 

Mortlock.  I  am  net  certain  whether  in  toy 
shop  or  no. 

Ld.  Ch.  Just.  Hyde.    Werp  they  open  ? 

Mortlock.    They  were  tied  up. 

Ld.  Ch.  Just.  Hyde.  Did  you  speak  for 
them? 

Mortlock.  I  cannot  tell ;  be  brought  them 
to  me. 

Ld.  Ch.  Just.  Hyde.  How  came  he  to  bring 
them  to  vou? 

Mortlock.  May  be  I  might  speak  for  them ; 
I  paid  him  for  them. 

Ld.  Ch.  Just.  Hyde.  You  and  he  knew  what 
book  it  waft? 

Mortlock.    I  think  we  did. 

Ld.  Ch.  Jest.  Hyde.  Did  you  not  open 
them  ?  They  might  have  been  The  Devil  of  Ed- 
monton, for  ought  you  knew.  Did  yoa  open 
them  afterward  ?  And  did  they  appear  to  be 
this  book  i— Mortlock.    Yes. 

Mr.  V Estrange  sworn. 

Mr.  If  Estrange.  I  came  to  the  house 
of  Nathan  Brooks  about  October  last,  and 
knocking  at  the  door,  they  made  a  difficulty  to 
let  me  in:  At  last  seeing  not  how  to  avoid  it, 
Brooks. opened  the  door:  I  asked  him  what  he 
was  ?  He  told  me  he  was  the  master  of  the 
house.  By  and  by  comes  one  that  lodged  in 
the  bouse*  and  throws  down  this  book  [shew- 
ing the  book]  hi  the  kitchen,  with  this  expres- 
sion, I'll  not  be  hangfd  (says  he)  for  never  a 
rogue  of  you  all :  Do  yoa  hide  your  books  in 
my.  chamber?  This  book  had  The  Speeches  in 
it,  with  other  schiamatical  treatises.  After  this 
I  searched  the  next  house ;  and  there  I  found 
more  difficulty  to  get  in.  But  after  a  long  stay, 
I  saw  the  second  floor  in  a  Wase ;  and  then 
with  a  smith's  sledge  I  endeavoured  to  force 
the  door.  At  length  the  fire  was  put  out,  and 
one  comes  down  and  opens  the  door.  I  went 
in,  and  up  stairs,  where  I  found  about  two  hun- 
dred of  the  Prelatick  Preachers,  and  certain 
Notes  of  Nathan  Brooks,  wherein  he  mentions 
the  delivery  of  several  of  these  Speeches,  and 
other  seditious  pamphlets.  There  is  one  par* 
ticular  wherein  he  records,  that  Thomas  Brew- 
ster did  in  the  presence  of  captain  Hanson  un- 
dertake to  bear  his  charges  of  imprisonment ; 
this  Nathan  Brooks  hawing  been  formerly  im- 
prisoned for  e  crime!  wherein  Brewster  was  to 
bear  him  out. 

L.  C.  J.  Hyde.  Want  was  ittimtburntabeve  ? 

Mr.  E Estrange.  My  Lord,  they  had  beret 
I  suppose,  some  of  the  PreUtiok  Preachers  (a 
desperate  book):  I  found  one  buudle  untied, 
and  I  suppose  (as  the  mss  told  ste  after)  that 
it  was  a  part  of  that  which  was  burnt. 
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▼on  bear  Mr.  Brooks  there?  Ye*,  said  she,  he 
has  left  a  book  here.  Said  I,  do  you  know 
what  is  in  it  ?  It  may  bring  us  all  into  trouble. 
And  my  husband  having  confidently  denied  any 
such  thing,  fearing  he  might  be  troubled,  1 
called  him  up;  and  told  him  of  it.  Said  my 
husband,  I  will  call  up  the  gentleman,  and  give 
it  him.  No,  said  I,  go  take  the  book,  and  carry 
it  him. 


L.  C.  J.  Hyde.  Yon  say  this  was  in  the  next 
liooje  to  Brooks:  What  had  Brooks  to  do 
there  ?  Had  be  conveyed  these  books  thither  ? 

Mr.  L Estrange.  The  owner  of  the  house 
said  he  knew  nothing  of  them  :  But  a  man  and 
his  wife,  lodging  in  the  chamber  where  the  fire 
was,  said,  That  Nathan  Brooks  had  delivered 
with  bis  own  hands  to  them  those  parcel  of 
books  that  were  there  found. 

L.  C.  J.  Hyde.  You  hear  what  he  says,  That 
one  of  your  guests  came  down,  said,  *  He  would 

*  not  be  banged  for  ne'er  a  rogue  of  you  all ;' 
throws  down  the  book 

Brooks.  What  is  that  to  me,  if  a  man  have  a 
book  in  bis  boute,  and  throws  it  down,  and  say 
so,  doth  that  concern  me  ?  He  did  not  bring  it 
out  of  my  chamber. 

One  Mercer  sworn. 

*  Mercer.  My  lord  [having  the  Book  in  his 
hand]  this  is  the  book  tbat  I  did  find  in  a  room, 
brought  up  by  Nathan  Brooks ;  and  I  brought 
it  down:  1  had  it  in  a  room  where  two  boys 
and  my  sister  lay.  He  came  first  and  knocked 
at  our  chamber-door :  Said  I,  Who  , is  there  ? 
Say*  he,  a  friend.  Who  are  you  ?  Brooks,  your 
landlord,  says  he:  Pray  open  the  door,  and 
lay  up  this  book  for  me.  No,  said  I,  if  you 
were  my  father  or  brother,  I  will  not  receive  it; 
I  will  not  meddle  or  make  with  you.  After  I 
bad  denied  the  book,  he  slings  it  into  the  next 
room. 

Li  C.  J.  Hyde.  How  came  you  by  the  book  ? 

Mercer.  After  Mr.  L'Estrange  bad  enquired 
there  for  books,  1  knew  nothing ;  but  my  wife 
called  to  my  sister,  and  asked  her  if  she  heard 
Mr.  Brooks  in  the  room?  She  said,  Yes,' and 
be  had  left  a  book  with  her.  Having  notice,  I 
went  up  stairs,  took  the  book,  and  brought  it 
down  presently. 

Brooks.  Is  that  the  book,  the  very  individual 
book,  that  I  brought  up  there  ? 

L.  C.  J.  Htfde.  He  swears  this,  That  you 
knocked,  and  prayed  him  to  take  in  a  book; 
he  refused  it:  You  went  up  to  the  next  cham- 
ber, and  there  you  left  it.  And  his  wife  asking 
afterwards  if  you  had  been  there,  his  sister  said, 
Yes,  you  had  left  a  book.  He  brought  it  down ; 
and  this  appears  to  be  the  very  individual  book, 
nothing  can  be  more  clear. 

Mercer's  Wife  sworn. 

That  morning  they  knocked  at  Brooks's 
door,  we  were  a- bed ;  1  heard  a  noise  of  thieves. 
Upon  that,  I  being  awake,  and  my  husband 
asleep,  I  awaked  him,  and  desired  him  to  go 
to  the  window.  He  asked  who  was  there?  One 
said  to  him,  rise,  and  open  the  door.  Said  my 
husband,  I  am  but  a  lodger;  let  my  landlord 
open  it,  if  he  will.  Who  is  your  landlord  ?  Mr. 
Brooks.  That  is  the  man  I  look  for,  says  the 
other.  So  with  that,  after  some  time,  Mr. 
Brooks  went  down,  and  opened  the  door.  Mr. 
L'Estrange  coming  up  to  .my  husband,  says  he, 
are  you  sure  there  is  nothing  in  your  rooms  ? 
There  is  nothing,  said  he.  *  When  my  husband 
went  down,  I  called  to  my  sister:  Said  I,  do 

voi.  VI. 


Mercer's  Sister  sworn. 

Mercer.  It  is  very  true  that  that  is  the  very 
book  I  received  from  Mr.  Brooks. 

L.  C.J.  Hyde.  Now  the  individual  book  is 
brought  to  light. 

Brooks.  What  was  the  title  of  it  ? 

Mercer.  I  know  not;  but  there  was  The 
Speeches  of  the  ten  men  that  were  executed. 

Brooks.  Did  you  see  the  book,  that  very 
book?    Mercer.  Yes. 

One  Mr.  Merridale  sworn. 

Merridale.  My  lord,  this  very  book  did 
Mercer  "bring  down,  told  us,,  He  would  be 
hanged  for  never  a  rogue  of  them  all :  Did  he 
think  to  lay  his  books  at  my  door?  I  know  this 
is  the  very  book  :  I  took  notice  of  the  picture 
of  sir  Henry  Vane  in  it ;  and  he  there  owned  it. 

Mercer.  I  can  tell  that  he  owned  it,  and 
said  that  it  was  brought  to  him  to  be  bound. 

L.  C.  J.  Hyde.  Here  are  200  of  these  boOjLS 
delivered  to  you  to  sell :  Fifty  you  delivered  to 
another.  When  Mr.  L'Estrange  comes  to 
search,  you  open  not  your  doors :  When  you 
see  you  could  not  stay  longer,  you  ruu  up  to  de- 
liver it  to  Mercer,  your  guest :  He  would  not 
receive  it ;  you  delivered  it  to  his  sister :  She 
keeps  it  in  her  hands.  When  her  husband  had 
denied  books  to  be  there,  and  his  wife  under-i 
standing  afterwards  you  had  left  it,  she  was 
afraid  of  her  husband  for  denying  it,  calls  him, 
and  gives  him  the  book;  and  then  he  said,  lie 
would  be  hanged  for  never  a  rogue  of  you  all : 
throws  down  the  book  :  And  that  was  the  very 
book  she  received  from  you :  and  yourself  did 
own  it,  and  confess  it.  x 

Brooks.  As  for  Mr.  L'Estrange,  it  is  not  so ; 
he  says,  when  first-  he  knocked  at  the  door,  1 
did  not  bear  him :  Afterwards  I  called  out, 
who  is  there?  said  one,  Which  is  Mr.  Brooks? 
said  I,  here.  I  told  them,  if  they  would  be  civil, 
I  would  open  the  door,  give  me  but  leave  to  put 
on  my  breeches.  I  went  and  opened  it.  He 
doth  not  swear  positively  they  are  my  books. 
My  lord,  this  Mercer  was  a  lodger  in  my 
house ;  I  have  often  desired  him  to  pay  his  rent, 
and  since  I  have  been  taken,  I  have  sent  seve* 
ral  messengers :  1  told  him  I  would  seize  bis 
goods,  and  thereupon  he  speaks  against  me 
maliciously.  I  desire  you  to  consider,  1  being 
only  a  workman,  how  can  I  be  guilty  of  sedi- 
tion and  scandalous  things?  I  never  printed 
any  thing,  I  am  only  a  bookbinder,  tbat  is  my 
trade ;  I  hope  you  will  consider,  tbat  I  am  only 
a  bare  workman.  My  lord,  I  desire  when  they 
go  out,  tbat  somebody  may  stand  at  the  door, 
that  nobody  may  go  in  to  the  jury. 

20 
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L.  C.  J.  Hyde.  We  will  take  care  of  that : 
Have  you  any  more  to  say  ? 

Brooks.    No,  my  lord.  * 

L.C.J.  Hvde.  Yoti  of  the  Jury,  yoti  have 
beard  so  much  of  the  other  indictments  of  the 
same  nature,  |  need  not  say  much  to  this.  That 
.  which  he  speaks  touching  his  trade,  I  must  re- 
peat the  same  as  before ;  he  is  not  questioned 
for  using,  but  abusing  of  his  trade ;  for  publish- 
ing and  dispersing  seditious  and  scandalous 
books,  printing  and  publishing,  but  the  evidence 
is  only  for  publishing.  If  you  be  satisfied  that 
he  published  it,  that's  the  crime;  printing  alone 
is  not  enough,  for  if  a  man  print  a  book  to 
make  a  firt  on,  that's  no  offence,  it  is  the  pub- 
lishing of  it  which  is  the  crime.  You  nave 
beard  the  evidence,  how  far  forth  it  is  proved, 
two  hundred  delivered  to  him,  fifty  by  him  de- 
livered to  another:  This  book  you  see  his  ofen 
conscience  tells  him  what  it  was;  when  Mr. 
L'Estrange  came  he.would  have  slipt  it  into  his 
guest's  chamber ;  he  refused  it :  Then  he 
carries  it  to  another.  Lay  your  evidence  to- 
gether ;  if  you  find  him  guilty  of  the  publish- 
ing, it  is  enough. 

Jury.  We  desire  to  know  upon  what  sta- 
tute law  this  indictment  is  grounded  ? 

L.  C.  J.  Hyde.  Upon  none;  but  it  is  an 
offence  at  common  law,  I  told  you  so  at  first. 

•{The  Jury  went  forth,  and  after  near  on 
hour's  consultation,  returned  to  the  Court  nnd 
took  their  places.] 

Clerk.    Are  you  agreed  of  your  verdict? 

Jury.    Yes. 

Clerk.    Who  shall  say  for  you  ? 

Jury.    The  foreman. 

Clerk.  Set  up  the  prisoners  at  the  bar:  How 
say  you,  is  Tho.  Brewster  Guilty  of  the  of- 
fence whereof  he  stands  indicted,  for  printing 
the  seditious  book  called  '  The  Speeches,  &c.' 
or  Not  Guilty  ? 

Foreman.  Guilty  of  selling  and  uttering  the 
said  books. 

•  Clerk.  What  say  you,  is  he  Guilty  of  the 
offence  of  printing  and  publishing  the  book 
dalled  'The  Phoenix,  &c.'  or  Not  Guilty  I 

Foreman.    Guilty  of  publishing  it. 

Clerk.  How  say  you,  is  Simon  Dover  Guilty 
of  the  offence  for  printing  and  publishing  '  The 
Speeches,  &c*  or  Not  Guilty  ?    ' 

Foreman.    Guilty. 

Clerk.  How  say  you,  is  Nathan  Brooks 
Guilty  of  the  offence  for  printing  and  selling 
the  said  book  ? 

Foreman.     Guilty  of  selling  it. 

QUrk.  Hearken  to  your  verdicts  as  the 
Court  hath  recorded  them :  You  say,  that,  &c. 
and  so  you  say  all  ? 

Jury.    Yes. 

Mr.  North.  My  lord,  we  humbly  pray 
sentence  against  the  prisoners. 


L.  C.  J.  Hyde.  You  three,  Thomas  Brewster, 
Simon  Dover  and  Nathan  Brooks ;  you  have 
been  severally  indicted  for  a  heinous  and  great 
offence :  Brewster,  you  have  been  indicted  for 
two  several  books,  as  fall  of  villainy,  and  slan- 
der, and  reproach  to  the  king  and  government, 
as  possibly  can  be:  Aud  I  will  tell  yon  all 
three,  it  is  the  king's  great  mercy  yon  have  not 
been  indicted  capitally;  for  every  one  of  those  are 
books  filled  with  treason,  and  you  for  publishing 
of  them,  by  strictness  of  law,  have  forfeited 
your  lives  and  all  to  the  king  :  It  »  his  cle- 
mency towards  you.  You  may  see  the  king's 
purposes ;  he  desires  to  reform,  not  to  rain  his 
subjects.  The  press  is  grown  so  common,  and 
men  take  the  boldness  to  print  whatever  is 
brought  to  them,  let  it  concern  whom  it  will; 
it  is  high  time  examples  be  made.  I  must  let 
you  and  all  men  know,  by  the  course  of  the 
common  law,  before  this  new  act  was  made, 
for  a  printer,  or  any  other,  under  the  pretence 
of  printing,  to  publish  that  which  is  a  re- 
proach to  the  king,  to  the  state,  to  his  govern- 
ment, to  the  church,  nay  to  a  particular  person, 
it  is  punishable  as  a  misdemeanour.  He  must 
not  say,  He  knew  not  what  was  in  it ;  that  is 
no  answer  in  law.  I  speak  this,  because  I 
would  have  men  avoid  this  for  time  to  come, 
and  not  think  to  shelter  themselves  under  such 
a  pretence.  I  will  not  spend  time  in  discours- 
ing of  the  nature  of  the  offence,  it  hath  been 
declared  already ;  it  is  so  high,  that  truly,  the 
highest  puuishment  that  by  law  may  be  justly 
inflicted,  is  due  to  you.  But,  Thomas  Brewster, 
your  offence  is  double:  Therefore  the  judgment 
of  the  Court  is, 

'  That  you  shall  pay  to  the  king,  for  these 
'  offences  committed,  an  hundred  marks :  And 
'  for  you  (the  other  two),  Simon  Dover  and 
'  Nathan  Brooks,  you  shall  pay  either  of  you  a 
'  fine  of  forty  marks  to  the  king. 

'  You  shall  each  of  you  severally  stand  upon 
'  the  pillory  from  eleven  to  one  of  the  clock  in 

*  one  pface  at  tne  Exchange,  and  another  day 

*  (the  same  space  of  time)  in  Smitbfield ;  and 

*  you  shall  have  a  paper  set  over  your  hat*,  de- 
'  daring  your  offence,  For  printing  ami  publish- 
'  ing  scandalous,  treasonable,  and  factious 
'  book3  against  the  kins;  and  state. 

'  You  shall  be  committed  till  the  next  gaol- 
'  delivery  without  bail ;  and  then  you  shall 
'  make  an  open  confession  and  acknowledge- 
'  ment  of  your  offences  in  such  words  as  shall 
'  be  directed  you. 

'  And  afterwards  you  shall  remain  prisoners 

*  during  the  king's  pleasure:  And  when  yoo 
1  are  discharged,  you  shall  put  in  good  security1 
'  by  recognizance,  yourselves  400/.  a-piece,  and ' 
'  two  securities  each  of  you  of  200/.  a-piece, 
'  not  to  print  or  publish  any  books,  but  such  as 
'  shall  be  allowed  of.    And  this  is  the  judgment 

*  of  the  Court.' 
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5217.  The  Trial  of  Colonel  James  Turner,  John  Turner,  Wil- 
xi am  Turner,  Mary  Turner,  and  Ely  Turner,  at  the 
Old  Bailey,  for  Felony  and  Burglary  :  15  Charles  II.  a.  d. 
1664, 


JAMES  Tnruerthe  titular  Colonel,  William 
Turner,  Mary  Turner,  and  Ely  Turner,  were 
brought  to  the  bar. 

CUrk  of  the  Peace.  James  Turner,  bold  op 
thy  hand :  which  he  did.  John  Turner  hold  up 
iby  hand. 

Col.  Turner.  He  is  not  here,  but  he  fs  hard 
by,  and  I  will  send  for  hjro.  My  Lord,  it  has 
been  reported  be  was  fled ;  it  was  a  mistake, 
lie  is  in  Fleet-street,  where  he  has  been  ever 
since  this  business. 

[And  thereupon  he  sent  one  for  him,and  then 
the  court  proceeded  to  some  other  business. 
About  half  an  hour  after,  the  said  John  came 
into  the  court,  and  was  set  among  the  other  pri- 
soners at  the  bar.] 

CL  of  the  Peace.  James  Turner,  bold  up 
thy  hand ;  John  Turner,  hold  up  thy  band ; 
William  Turner,  bold  up  thy  hand ;  Mary  Tur- 
nery hold  up  thy  hand  ;  Ely  Turner,  hold  up 
thy  band :  Which  they  all  did,  and  then  the  said 
clerk  read  the  indictment;  which  was  as  fol- 
lowed!: 

The  Indictment. 

*  You  stand  indicted  in  London  by  the  names 
'of  James  Turner  late  of  Lonafon  gentleman, 
'  John  Turner,  late  of  London  labourer,  Wil- 
f  liam  Turner  late  of  London  labourer,  Mary 
'  Turner  late  of  London  spinster,  (otherwise 
'  Mary  Turner  the  wife  of  the  said  James  Tur- 
'  ner)  and  Ely  Turner  late  of  London  labourer; 
'  for  that  you  the  said  James  Turner,  John  Tur- 
'  ner,  and  William  Turner,  the  7th  day  of  Ja- 
«  ouary,  in  the  15th  year  of  the  reign  of  our  so- 
'  vereign  lord  Charles  the  2nd,  by  the  grace  of 
'  God,  of  England,  Scotland,  France  aud  Ire- 
'  land,  king,  defender  of  the  faith,  about  ten  of 

*  the  clock  in  the  .night  time  of  the  same  .day 
'  with  force  and  arms,  &c.  at  London,  that  is  to 

*  say,  in  the  parish  of  St.  Dyonis  Back-church,in 
'  the  .ward  of  Lime-street,  London,  aforesaid, 
'  in  the  dwelling  bouse  of  one  Francis  Tryon 
1  merchant,  there  feloniously  and  burgktrly  you 
1  did  break  and  enter ;  and  on  him  the  said 
'  Francis  Tryon,  against  the  peace  of  God,  and 
'  of  our  said  sovereign  lord  the   king,'  in   his 

*  dwelling  house  aforesaid;  then  and  there  being 
'  and  restiog/eloniously  and  bnrglarly  did  make 
'  an  assault,  and  him  the  said  Francis  Tryon  in 
'  corporal  fear  of  his  life  feloniously  and  burg- 
4  larly  you  did  put ;  and  one  pendent  pearl  set 
'  in  gold,  and  a  precious  stone  fixed  thereto,  of 
1  the  value  of  150&  Two  pendent  pearls  with 
4  half  moon,  seven  diamonds,  and  eight  rubies 

*  fixed  to  every  of  them,  of  the  value  of  80/. 
'  One  topaz  and  pendent  pearl  at  the  bottom 
'  thereof,  of  the  value  of  20/.    One  emerald 


'  jewel  and  five  diamonds,  of  the  value  of  J50/. 

*  One  gold  ring  and  diamonds  set  therein,  of 
'  the  value  of  30/.  One  other  gold  ring  and 
'  nine  diamonds  fixed  in  the  same  ring,  called 

*  ao  agar  ring,  of  the  value  of  5/.  One  Jewel, 
'  and  thirty  seven  diamonds,  of  the  value  of  30/* 
'  One  gold  chain  of  the  value  of  SO/.  One 
'gold  ring  and  nine  diamonds  set  therein, 
'  of  the  value  of  6/.  Another  gold  ring  and  a 
'jacinth  stone-fastened  therein,  anu  two  dia* 

*  monds  set  in  either  of  them,  of  the  value  of  3i« 
1  One  other  gold  ring  of  the  value  of  20*.  One 
'  necklace  of  pearl,  of  the  value  of  500/.  One 
'  knot  of  diamonds  and  pendent  pearls  fastened 
'  thereto ,  of  the  value  of  300/.  One  sprig  and 
1  three  blue  saphires,  nine  pendent  pearl*,  and 
'  56  diamonds  fastened  thereto,  of  the  value  of 

*  300/.    One*  gold  ring  and  thirteen  diamonds 

*  set  therein,  of  the  value  of  50/.  One  other 
'  gold  ring  and  diamonds  set  therein,  of  the 
(  value  of  50/.  One  knot  and  75  diamonds  set 
'  therein  of  the  val  ue  of  100/.    Ope  necklace  of 

*  pearls,  containing  172  pearls,  of  the  value  of 
1 11/.  10s .  One  necklace  of  pearl,  containing  976 
1  pearls,  of  the  value  of  18/.  10*.  One  jewel  and 
'  46  diamonds  set  therein,  of  the  value  of  300/. 
'  One  jewel  and  53  diamonds  set  therein,  of  the 

'  value  of  200/.  Onegold  ring,  and  one  diamond  . 
'  set  therein,  of  the  value  of  50/.    One  locket 
'and  36  diamonds  set  therein*  of  the  value  of 
'  70/.    Two  lockets  and  one  ruby,  and  20  dia- 

*  monds  set  in  either  of  them,  of  the  value  of 
4  60/.  One  pendant  pearl  set  in  gold  and  four 
'  diamonds  set  therein,  of  the  value  of  40/.  One 

*  other  gold  ring,  and  with  one  diamond,  of  the  * 
'  value  of  35/.    Six  bracelets  set  with  precious 

/  atones  of  the  value  of  20/.  One  blue  sapbire, 
'  24  diamonds,  of  the  value  of  40/.  One  locket 
'  and  nine  yellow  diamonds  set  in  gold,  of  the 
'  value  of  20/.  One  locket  and  eight  diamonds 
'  set  therein,  of  the  value  of  8/.  One  jewel  and 
'  twelve  diamonds  set  therein,  of  the  value 

*  of  15/.  One  gold  ring  and  diamond  of  the  va- 
'Iueof5/.    One  jewel  and  saphire,  ruby  and 

*  emerald  adjacent,  and  four  ophirs  set  therein 
'  of  the  value  of  12/.  Twelve  Scotch  pearls,  of 
'  the  value  of  3/.  Sixty-two  pearls,  of  the  va- 
'lueofl*/.    One  oriential  amethiat,  six  die* 

1  monds  set  therein,  of  the  value  of  20/.    Two  • 
'  other  gold  rings,  nine  diamonds  in  either  of 
1  them,  of  the  value  of  15/.    One  other  gold 
'  ring  and  13  diamonds  set  therein,  of  the  va- 
Mueofa/.    One  jewel  and  ten  diamonds,  and 

*  seven  emeralds,  of  the  value  of  15/.  Sixteen 
'  gold  rings,  and  seven  diamonds  in  every  of 
'  them,  ofthe  value  of  754/.    One  bracelet  and 

*  13  great  rubies  set  therein  of  the  value  of  100/. 
'  Six  22*.  pieces  of  gold,  fi?e  other  pieces  of  gold 
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1  called  5f.  6d.  a  piece  ;  three  other  pieces  of 
«  gold  of  'zi  9d.  a  piece;  another  piece  of  gold 
4  of  SO*,  two  other  pieces  of  gold  of  5s.  a  piece ; 

*  four  lis.  pieces  of  gold  ;  five  pieces  of  French 
'  gold  of  16s.  6ti.  a  piece,  and  1093/.  in  money, 
4  (particularly  named  in  the  said  Indictment) 
'  or  the  goods  and  chattels  of  the  said  Francis 
'  Tryon,  then  and  there  being  found,  then  and 
4  there  feloniously  and  burgUrly  you  did  steal, 
'  take  and  carry  away.  And  that  you  the  said 
1  Mary  Turner  and  Ely  Turner  knowing  the 
'said  John  Turner  the  felony  and  burglary 
'  aforesaid  to  have  committed ;  the  said  John 
'  Turner  afterwards,  that  is  to  say,  the  8th  day  of 
'  January  in  the  15th  year  aforesaid,  at  London 

*  aforesaid,  that  is  to  say,  in  the  parish  of  St. 
<  Andrew  Undersbaft,  in  the  ward  of  Aldgate, 
«  feloniously  did  receive,  comfort  and  maintain 

*  against  the  peace  of  our  said  sovereign  lord 
'  the  king,  his  crown  and  dignity.' 

How  say  est  thou,  James  Turner,  art  thou 
Guilty  of  the  felony  and  burglary  whereof 
thou  ttandest  indicted,  or  Not  Guilty? 

Col.  Turner.  My  lord,  and  the  honourable 
bench,  I  shall  noway  be  refractory,  nor  do 
any  thing  that  doth  not  become  a  gentleman; 
but  I  humbly  beseech  your  honours  that  you 
wHl  stand  my  friend,  that  I  may  have  justice, 
and  your  honours  opinion- 
Lord  Hyde.  (Chief  Justice  of  ,the  King's- 
Bench).  You  are  to  plead*  now  to  your  in- 
dictment-, 

Col.  Turner.  I  do  not  refuse  it ;  my  lord 
I  heg  your  honour  to  hear  me  a  word 

Lord  Hyde.  Plead  to  the  indictment  and 
then  say  what  you  will ;  untill  that  be  done, 
all  you  can  say  will  signify  little  :  we  are  to 
receive  your  answer  to  your  pleanrst,afterwards 
say  what  you  will ;  you  must  now  say  Guilty  or 
Not  Guilty. 

Turner.  I  shall  not  refuse  Co  plead,  but  T 
beg  my  own  goods  may  be  restored  to  me ;  my 
house,  my  lord,  is  locked  up,  and  children 
turned  out  of  doors,  and  I  have  nothing  to  sup- 
port us. 

Lord  Hyde.  Are  you  Guilty  or  Not  Guilty  ? 
you  shall  have  right  done  you. 

Turner.  I  will  take  your  honours  word  for 
it  i  I  am  Not  Guilty. 

Clerk.    How  will  you  be  tried  ? 

Turner.    By  God  and  the  country. 

Clerk.  How  say  est  thou,  John  Turner,  art 
thou  Guilty  of  the  felony  and  burglary  whereof 
thou  standest  indicted,  or  Not  Guilty  ?  [And 
so  W.  Turner,  and  likewise  Mary,  and  Ely 
Turner,  as  accessaries,  being  demanded  the 
like  questions,  severally  pleaded  Not  Guilty 
and  put  themselves  on  God  and  the  country  to 
be  tried.] 

Lord  Hyde.  Now,  Mr.  Turner,  let  us  know 
who  has  seized  any  thing  of  yours. 

Turner.  The  sheriff,  Sir  Rd.  Ford  and  Sir 
Rd.  Rives,  and  they  are  in  possession  of  my 
bouse  ;  I  have  none  but  a  child  of  7  and  9  at 
home,  and  not  a  shirt  to  command.  It  is  true 
the  sheriff,  sir  Rd.  Ford,  was  so  civil  yesterday 
as  to  gjve  me  some  linen. 


Sir  Rd.  Ford,  I  shall  give  your  lordship  an 
account  of  this  :  I  suppose,  my  lord,  we  have 
done  nothing  but  what  was  customary;  a 
seizure  we  have  made  now,  but  after  we  bad 
heard  this  gentleman  was  committed  for  felony 
and  burglary,  and  that  uone  but  children  were 
in  the  house,  my  lord,  we  thought  it  our  duty 
both  for  his  good,  to  secure  his  estate,  if  ac- 
quitted, and  so  for  the  king,  if  convicted,  that 
so  the  same  might  pot  be  imbezzled  ;  and 
thereupon  caused  an  inventory  to  be  taken 
thereof:  but,  my  lord,  we  dispossessed  none  : 
it  is  true,  we  have  left  a  servant  or  two,  for 
whom  we  are  and  must  be  responsible ;  what- 
ever they  would  dispose  or  had  occasion  for, 
they  had  ic  without  contradiction.  We  offered 
him,  that  if  he  had  an^y  friend  of  his  own  thai 
would  undertake 'them  to  be  forth -coming,  in 
case  he  were  convict,  we  would  leave  them  in 
possession  of  them  :  we  have  made  no  seizure ; 
what  we  h.ave  done  is  accoi  ding  to  custom  ;  if 
we  have  not  done  that  which  your  lordships 
approve  of,  we  beg  your  pardon. 

Lord  Hyde.  We  are  to  look  to  that  which 
is  according  to  law  ;  the  goods  of  a  man  that  is 
accused  of  felony  (he  is  hut  only  so  yet)  he 
forfeits  none  of  his  goods,  until  coitvict;  more 
than  that,  he  is  to  live  upon  them  during  bis 
trial ;  but  on  the  other  hand,  where  a  man  is 
accused  of  felony,  and  indicted  for  it,  it  is  but 
prudence,  and  agreeable  to  law,  to  take  care 
the  goods  be  not  imbezzled  ;  because,  if  a  con- 
viction follow,  they  are  forfeited  to  the  king; 
therefore  the  sheriffs  have  done  but  what  they 
ought  to  do  :  they  are  not  taken  from'  you, 
what  you  have  occasion  for,  either  for  .money 
(or  goods  to  turn  into  money)  fur  your  present 
supply,  until  your  trial  be  over/  God  forbid 
but  you  should  have  it ;  and  you  shall  have 
it  if  you  have  any  friend  that  will  undertake 
(he  goods  shall  be  forthcoming  for  the  king, 
in  case  you  be  convicted,  or  for  yourself 
if  acquitted,  it  shall  be  done.  In  the  mean 
time  what  you  have  occasion  for  yourself,  wife 
or  children,  God  forbid  but  you  should  have  it: 
and  this  is  as  much  as  by  justice  you  ought  to 
claim. 

Turner.  I  submit  to  your  honour,  and  I  beg 
of  yourbonour,  and  the  bench  to  be  of  counsel 
for  me1;*  for  though  the  world  looks  on  me  as 
a  solicitor,  it  is  a  mistake,  my  lord,  it  is  not 
in  law,  I  am  a  stranger  to  it;  it  has  been  only 
in  dealings  for  monies,  by  purchases  and  the 
like.  But,  my  lord,  I  am  informed  your 
lordship  may  restore  me  these  goods  without 
security ;  if  the  law  directs  security  I  am  ready 
to  give  it. 

L.  C.  J.  of  the  Common-Pleas.  (Bridgemau) 
For  that,  that  you  may  not  mistake  the  law, 
it  is  very  true,  the  words  of  the  statute  of  Rd. 
3.  say,  A  man's  goods  shall  not  be  seized  before 
indicted.  You  roust  understand  the  difference 
of  the  law,  that  has  made  the  mistake  ;  it  was 

*  See  a  Nbie  to  the  Case'  of  Don  PantaJeon 
Sa,  vol.  5.  p.  446*  ;  and  one  to  the  Case  of 
Twyn  and  others,  15  Car.  2,  iupro. 
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tben  good,  but  not  now ;  then  a  man's  coarse 
was  to  indict  them  and  process  against  them 
before  committed,  but  now  it  is  altered;  for 
when  it  remained  indifferent,  whether  Guilty  or 
Not  Guilty,  he  was  to  be  maintained  out  of  his 
goods  :  so  ought  you  and  your  family  :  for  the 
town  being  answerable  for  the  goods  of  such  a 
felon,  that  they  might  not  be  amerced,  in  such 
cases  sufficient  sureties  were  given  :  the  statute 
of  Philip  and  Mary  gives  the  power  of  com- 
mitment by  justices  of  peace,  and  so  now  it  is 
quite  altered ;  and  though  they  cannot  seize 
the  goods,  yet  they  being  responsible  for  them 
they  ought  to  have  good  security. 

Sir  Hd.  Ford.  I  do  assure  your  lordships 
that  from  the  very  first  hour  we  put  our  people 
into  the  house,  none  of  his  family  there  then 
or  now  have  been  denied  any  thing  in  the 
house :  if  I  be  not  misinformed,  that  very 
night  that  he  was  committed,  there  was  con- 
veyed out  of  his  house  for  his  use  and  his  occa- 
sions, some  say  200/.  they  that  say  least,  say 
100/.  they  have  had  a  free  disposal  of  what  was 
in  the  bouse  ;  and  then,  my  lord,  could  we  do 
less  than  what  we  have  done  ? 

Turner.  I  would  have  made  a  short  busi- 
ness of  this,  I  tendered  security  of  5,000/.  to 
their  own  content,they  accepted  of  the  persons, 
but  one  standing  hy,  said,  By  no  means;  and 
so  it  is  still  undone.  If  you  please,  I  have  se- 
curity now.^ 

Lord  Hyde.  There  need  not  much  ado  for 
security  ;  if  your  trial  were  not  to  be  presently, 
then  there  were  cause  for  you  to  insist  on  this ; 
but  now  there  is  but  one  nifcht;  if  you  want 
any  thing  for  this  night,  the  sheriffs  here  offer 
what  you  will,  to-morrow  will  determine  the 
question,  whether  these  goods  are  yours, 
or  no. 

Turner.  I  will  submit  to  the  Court,  I  will 
not  be  refractory  :  here  is  security,  if  you 
please  :  if  not,  I  am  content. 

Ld.  Hyde.  If  you  want  any  thing,  either 
money  or  clothes,  or  any  thine  else,  you  may 
have  them. 

Turner.  My  Lord,  the  greatest  thins;  will 
be  some  writings  and  papers  which  will  con- 
cern me  At  ray  trial  to  clear  me  then. 

Ld.  Hyde.  Do  this;  nominate  one  person, 
the  Sheriff  another  to  go  with  hnn,  And  what 
writings  you  will  have  brought,  tt  ey  <hall  take 
a  note  of  them,  ana*  oring  them,  to  you. 

Turner,  ,1  have  divtrs  writings  of  gentle- 
men* estates,  bonds  and  thnu%in-  my  hands, 
and  the  papers  are  amongst  tliem ;  and  I  do 
beg  I  may,  with  the  keeper,  go  myself  now. 

Ld.  Hyde.    I  cannot,  nor  the  Court,  give 

a  save;  yon  stand  indicted  for  Felony  aud 
ary. 

Turner.    Let  my  sons  go,  my  Lord. 

Ld.  Hyde.  They  are  indicted  too,  and  are 
not  bailnhle  ;  if  Mr.  Sheriff  (who  is  answerable 
for  ybo)  will  send  any  with  them,  he  may. 

Sir  It.  Ford.  I  shall  be  willing  to  serve 
you,  Gentlemen,  so  far  myself,  if  your  Ifird- 
•bip  will  spare  me  from  further  service  here, 
♦QgP  with  such  person  as  be  shall  appoint. 


Ld.  Hyde.  We  leave  that  to  Mr.  SheirFs 
civility :  we  can  give  no  rule  for  it. 

Turner.  I  may  be  cut  off  of  my  life,  if  I 
want  my  papers. 

Ld.  Ch.  Just.  Bridgman.  Doth  your  life 
depend  upon  this  evidence  in  matter  of  fact  ? 
„  Tamer.    My  Lord,  I  have  been  so  strangely 
bandied  in  this  business,  I  know  not  where  it 
depends. 

Sir  R.  Ford.  If  he  will  say  in  what  trunk 
or  chest  they  are  in,  they  shall  be  brought  to 
the  Court.  [Thereupon  Mr.  Turner  offered  to 
send  a  pillow  beer,  and  the  Sheriff  said  he  should 
have  the  writings.] 

Ld.  Hyd*.  Provide  yourself  for  to-morrow, 
Mr.  Turner,  we  will  then  goon. 

Turner.  I  have  an  humble  request  to  your 
honours  and  -honourable  bench :  I  would  beg 
an  order  to  bring  in  some  witnesses,  who  are 
Mr.  Tryon's  friends  now,  though  mine  lately; 
divers  would  come  in,  but  send  me  word  they 
dare  not,  except  they  are  summoned  by  an  or- 
der of  your  lordships. 

Ld.  Ch.  Just.  We  will  help  what  the  law 
will  do,  but  this  cannot  be  done ;  those  that 
will  come  in  voluntarily,  may ;  the  law  will 
not  admit  us  to  summon  any  witnesses;  yon 
see  when  any  come  against  the  king  we  cannot 
put  them  to  their  oaths,  much  less  can  we  pre- 
cept them  to  come. 

Turner.  Pray,  my  Lord,  let  some  of  the 
Sheriff's  officers  wish  them  to  come,  not  from 
the  Bench. 

*  Ld.  Ch.  J  tat.    We  cannot  direct  any  thing 
in  it. 

Turner.  I  desire  the  party  himself  may  be 
here. 

Ld.  Ch.  Jutt:    We  cannot  compel  him. 

Turner.  Then  I  have  no  witness  in  the 
world ;  this  is  a  sad  thing,  that  the  prosecutor, 
being  ablv,  will  not  come ;  I  hope  you  will  ad- 
vise him  to  come. 

Ld.  Ch,  Jutt.  The  law  is  open,  the  same  to 
etery  man,  you  shnll  h*ve  that  that  is- due  to 
any  inan,  you  cannot  haie  more,  and  less  you 
shall  not  nave ;  if  Me  be  bound  we  will  call  him. 

Turner.  What  if  he  will  forfeit  his  recog- 
nizance. 

-  Ld.  Ch.  Just.  We  cannot  help  that,  bul 
we  think  you  need  not  fear  bis  not  coming,  he 
intends  to  be  here. 

Aud  afterwards  the  prisoners  were  conveyed 
back  to  the  Gaol. 

16  January  in  the  Morning. 

The  Court  being  sat,  and  proclamation  made, 
the  Jury  was  called,  via. — W.  Bookey,  Thomas 
Seawell,  W.  Allen,  John  Port,  Francis  Coles, 
Uobert  Masters,  Thomas  Hickson,  John  An* 
drews,  John  Jacob,  David  Bolger,  Henry 
Hague,  Lewis  Tayte.  Who  severally  an* 
&wered  to  their  names. 

Clerk.  Set  up  James  Turner,  John  Turner, 
William  Turner,  Mary  Turner  and  Ely  Tur- 
ner; [Who  (with  some  felons)  were  accord- 
ingly set  to  the  bar.]    You,  the  prisoners  that 
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were  lest  celled  to  the  bar,  those  men  that 
you  shall  hear  called  and  pessonally  appear, 
vast  pass  between  our  sovereign  lord  the  kiog 
and  you  for  jour  several  lives  ami  deaths.  If 
yoa  or  any  of  you  will  challenge  them  or  any 
,  of  them,  you  must  challenge  them  when  they 
come  to  the  book  to  be  sworn,  before  they 
be  sworn. 

Silence  commanded  twice. 

Clerk,  William  Bookey,  look  oponthe  pri- 
soner ;  '  You  shall  well  and  truly  try,  and  true 
deliverance  make  between  our  sovereign  lord 
*  the  kiog  and  the  prisoners  at  the  bar,  whom 
you  shall  have  in  charge  according  to  your  evi- 
dence.   So  help  you  God/ 

Add  all  the  rest  were  sworn,  save  only  Lewis 
Tayte,  against  whom  he  excepted,  there  being 
some  little  difference  at  present  between  them ; 
but  my  Lord  Chief  Justices  told  him  he  need 
not  give  any  reason  for  it,  he  was  free  to  ex- 
cept any  without  cause.  Thereupon  Capt. 
Edward  Micoe  was  sworn  in  his  room.  Count 
these,  Crier. 

William  Bookey,  etc.  Twelve  good  men  and 
true,  stand  together  and  hear  your  evidence. 

CUrk.  Crier,  make  proclamation.  O  Yes! 
If  any  man  can  inform  my  lords  the  king's 
justices,  the  king's  Serjeant,  or  the  king's  attor- 
ney, before  this  inquest  be  taken  between  our 
sovereign  lord  the  king  and  the  prisoners  at 


t  prisoners  at 
the  bar,  let  them  come  forth,  and  they  shall  be 
beard;  for  now  the  prisoners  stand  at  the  bar 
upon  their  deliverance :  and  all  others  bound 
by  recognizance  to  give'  evidence  against  any 
the  prisoners  at  the  bar,  come  forth  and  give 
evidence,  or  else  you  will  forfeit  your  recog- 
nizances. 

Clerk.  Crier,  call  Francis  Tryon,  William 
Hill,  Fred,  bam,  John  Garret,  Jacob  Watcher, 
Elif .  Fry,  Ann  Ball,  John  Geerney,  Francis 
Milliagtoo,  John  Abop,  Peter  Culley,  Ralph 
Tasker,  William  Daws,  John  Rouse,  Richard 
Roberts,  Nath.  pkrte,  Robert  Cole,  Edward 
Cole.— They  all  came  into  the  Court. 

Clerk.  James  Turner,  hold  up  thy  hand. 
[And  so  the  rest.l  (Here  the  Indictment 
was  «ead  again.)  Upon  this  indictment  they 
nave  been  arraigned,  and  thereunto  have  seve- 
rally pleaded  Not  Guilty,  and  for  their  trials 
have  put  themselves  upon  God  and  the  country, 
which  country  you  are.  Your  charge  is  to  en- 
quire whether  the  said  James,  John  and  Wil- 
liam Turner,  or  any  of  them,  be  guilty  of  this 
felony  and  burglary  in  manner  and  form  as 
they  stand  indicted,  or  Not  Guilty :  and  whe- , 
ther  the  said  Mary  Turner  and  Ely  Turner  are 
guilty  of  the  felony,  as  accessaries  to  the  said 
John.  If  you  find  them  Guilty,  you  shall  en- 
quire what  goods  and  chattels,  lands  and  tene- 
ments, they  or  any  of  them  had  at  the  time  of 
committing  this  felony  or  burglary, '  or  at  any 
time  since :  If  you  find  them  Not  Guilty,  you 
shall  enquire  if  they  fled  for  it ;  if  you  find 
that  they  did  fly  for  it,  yon  shall  enquire,  &c. 
as  if  you  had  found  them  Guilty.  If  vou  find 
them  Not  Guilty,  and  they  did  not  fly  for  it, 
sty  so,  and  no  more,  and  hear  your  evidence. 


But  if  you  acquit  James,  John  and  William 
Turner  of  the  felony  and  burglary,  then  you 
shall  not  enquire  after  Mary  arid  Ely  as  acces- 
saries. , 

Sir  Thomas  Aleyn  sworn.  The  Evidence  that 
you  shall  give,  &c. 

L.  C.  J.  Hyde.  Pray,  Sir  Thomas  Aleyn,  tell 
your  knowledge  to  the  jury* 

Sir  T.  Aleyn.  May  it  please  your  lordships, 
and  you  geutlemen  of  lie  jury  ;  Upon  Friday 
morning  last  was  seven  night,  I  heard  of  this 
robbery  at  Guild-Hall,  and  the  person  robbed 
being  my  acquaintance,  I  went  to  visit  him  in 
the  afternoon  ;  and  coming  there,  not  think- 
ing but  the  business  had  been  already  ex- 
amined, several  persons  with  Mr.  Francis 
Tryon  put  me  upon  the  business  to  examine  it. 
I  went  and  examined  the  two  servants,  the 
man  and  the  maid:  upon  their  examination  I 
found  they  had  supped  abroad  at  a  danciog- 
school,  and  had  been  at  cards,  and  came  home 
afterwards;  but  before  they  came  home,  they 
heard  that  an  ancient  gentleman,  one  Mr, 
Tryon,  was  robbed,  and  then  they  hastened 
home.  I  examined  them  further,  whether  they 
used  to  gp  abroad  after  their  master  was  in 
bed  ?  The  man  confessed  he  had  been  abroad 
twenty  or  thirty  times  at  col.  Turner's  house 
at  supper,  about  a  year  since.  The  maid  de- 
nied they  had  been  there  at  all :  but  it  is  true 
the  man's  saying  he  supped  there  (though  it 
was  false)  was  the  first  occasion  of  suspicion  of 
col.  Turner.  When  I  had  examined  these 
two,  I  went  to  the  examination  of  Turner, 
Where  be  was  all  that  day,  where  at  night  ? 
he  told  me,  at  several  places  and  taverns,  and 
in  bed  at  nine  of  the  dock,  and  was  called  out 
of  his  bed  :  but  having  myself  some  suspicion 
of  htm,  I  wished  him  to  withdraw.  I  told  Mr. 
Tryon,  that  I  believed  if  he  was  not  the  thief, 
he  knew  where  the  things  were.  The  old  gen- 
tleman said,  He  could  not  mistrust  him,  he  bad 
nut  a  great  confidence  in  him  :  but  I  desired 
him  to  give  me  leave  to  charge  him  with  it ; 
and  thereupon  I  called  him  in,  but  he  denied 
it ;  but  not  as  a  person  of  bis  spirit,  which 
gave  me  some  cause  of  further  suspicion.  I 
desired  to  search  his  house  ;  nay,  told  him  I 
would  whether  he  would  or  no.  He  desired  to 
go  home;  I  told  him,  if  he  would  go  with 
them  (some  persons  there)  he  should :  but  you 
shall  not  speak  with  your  sons  or  daughters,  or 
servants ;  the^ shall  be  examined  by  me.  They 
searched  his  bouse,  the  marshal  and  constable, 
they  said  they  could  find  nothing.  The  old 
gentleman  was  very  unwilling  to  charge  him 
with  felony ;  some  friends  there  were  as  well 
satisfied  as  I  was,  that  he  was  guilty  of  it ;  and 
they  brought  me  a  paper  that  he  would  charge 
him :  and  thereupon  I  wished  him  to  read  that 
paper,  told  him  I  could  do  no  less  than  send 
niui  to  Newgate.  Says  be,  you  will  not  undo 
a  family,  will  you  r  Will  you  not  take  bail? 
No,  I  cannot.  What  proof  have  you  material 
against  me  ?  1  will  give  you  as  good  bail  as  any 
man  ;  give  me  leave  to  speak  with  Mr.  Tryon. 
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I  did  give  him  leave  :  be  had  no  sooner  spoke  , 
with  him,  but  Mr.  Tryon  would  not  charge 
htin,  be  promising  to  endeavour  to  find  the 
tbief.  I  took  Mr.  Turner  on  one  side,  and  > 
told  biro,  I  did  as  verily  believe  if  he  was  not 
the  thief,  be  could  find. him  out,  as  I  believed  1 
should  go  home  to  my  wife  and  children  ;  and 
I  said,  That  rf  an  angel  from  Heaven  should 
come,  and  tell  me  otherwise,  I  could  hardly 
believe  it.  This  passed  on  this  night :  I  could 
not  sleep  all  the  night,  still  it  was  in  my 
thoughts  that  this  man  was  the  man  that  had 
done  the  robbery.  Next  morning  after  nine, 
there  came  a  gentleman  to  me,  a  person  of 
quality,  a  merchant ;  if  your  lordship  desires,  I 
shall  name  him. 

JL  C  Justice.  Pray  name  him. 

Sir  2'.  A.  It  waB  alderman  Love,  my  lord  : 
he  told  me  that  he  thought  I  was  a  friend  to 
-  justice:  If  I  would  go  presently  into  the  Mi- 
nories  myself,  I  might  discover  the  person  that 
robbed  Mr.  Tryon ;  if  I  staid,  or  sent  others, 
the  birds  would  be  flown :  Mr.  Turner  has  this 
morning  removed  several  hundred  pounds.  I 
went  presently  with  a  footboy.  When  I  came 
to  Bishopegate,  meeting  with  major  Tasker, 
knowing  not  whether  I  went  without  the  li- 
berties, said  I  to  him,  Are  you  in  haste  ?  Pray 
go  along  with  me,  and  he  went  with  me. — 
This  gentleman,  alderman  Love,  told  me  I 
should  meet  with  a  maid-servant  of  his  that 
knew  me,  though  I  knew  not  her:  she  will 
meet  you  at  such  a  corner,  and  go  with  you. 
When  I  came  without  Aldgate,  I  met  with  two 
maids  that  were  the  persons  to  shew  me  the 
place :  the  maid  told  me  these  were  the  maids. 
I  bid  them  come  behind  me.  At  the  further 
end  of  all  the  Minories  I  went  into  the  shop, 
and -found  col.  Turner  with  his  bauds  in  a 
chest :  I  charged  him  to  take  nothing  out, 
and  not  to  stir  himself.  There  was  two  wallets, 
one  of  100/.  and  tl>e  other  200/.  I  took  the 
keys. from  him)  laid  them  upon  the  compter:  I 
went  with  him  into  the  next  room,  which  was 
the  kitchen ;  and  in  another  chest  was  two 
wallets  more :  and  now  the  gentleman  was 
speechless.  I  told  him  it  was  just  as  I  told 
him  the  last  night,  that  your  roguery  would 
come  out;  what  (said  I)  is  become»of  the  rest 
of  the  money  ?  Says  he,  Your  bffite  will  spoil 
all.  I  called  in  the  maid,  to  "examine  her  : 
but  she  was  fearful,  and  so  trembled  there  was 
no  examining  her  before  col.  Turner,  But  in 
conclusion,  said  I,  Col.  Turner,  if  you  will  tell 
me  whether  this  be  Mr.  Trynn's  money,  I  will 
do  you^all  the  favour  I  can.  Says  he,  I  cannot 
say  it  is  his  money.  I  called  for  a  constable, 
and  made  a  Mittimus*  to  send  him  to  Newgate, 
Chinking  he  would  discover  the  truth.  Said  I, 
Will  you  give  me  your  examination  ?  He  did  : 
It  is  in  court.  I  asked  him  whence  this  money 
came  ?  He  rold  me  it  Was  removed  by  him  self, 
his  wife,  and  children  this  morning. 
Turner.    My  son  and  I,  I  told  you. 

Sir  T.  A.  I  asked  him  where  he  had  received 
it  ?  He  told  me  at  a  goldsmith's,  14  days  since : 
He  did  not  remember  his  name.    I  asked  why 


he  should  remove  his  own  mdney  ?  His  answer 
was,  He  did  remove  it  for  two  or  three  days, 
till 'this  foolery  was  over.  When  I  saw  I  could 
get  nothing  further  from  him,  I  discoursed  with 
him  touching  the  remainder  of  the  money  and 
toe  jewels.  Says  be,  Sir  Thomas,  do  not  trou- 
ble yourself  you  will  lose  the  jewels  and  die 
rest  of  the  money  by  this  course ;  and,  says  he, 
I  am  now  in  pursuit  of  them :  If  y6u  will  give 
me  leave  to  go  to  tlie  old  gentleman,  I  know  aH 
will  be  well.  1  was  wot  content  to  let  him  .go  * 
But  presently  we  called  a  hackney-coach,  and 
myself,  and  him,  and  major  Tasker  went,  and 
carried  that  money  to  Mr.  Tryon.  When  we 
came  there,  I  told  Mr.  Tryon  1  thought  we  had 
brought  500/.  of*  his  money ;  and  I  did  not 
doubt  but  I  bad  brought  a  person  that  could 
tell  of  the  rest  of  his  money  and  jewels.  Col. 
Turner  desired  to  speak  with  Mr.  Tryon  him* 
self  in  private.  1  gare  him  leave.  He  calls 
me,  a  little  after :  Sir,  says  he,  Mr.  Tryon  and 
I  am  agreed ;  I  must  have  this  money  delivered 
to  me  again :  I  have  assured  him  he  shall  have 
all  bis  money  and  jewels  again  by  3  this  after- 
noon. I  told  him  I  could  not  agree  that  be 
should  have  the  money  back  again,  pressed  him 
that  he  would  stay  there,  and  send  for  the  rest 
of  the  money  and  jewels.  But  he  would  (if  I 
did  not)  trust  him :  Mr.  Tryon  would  have  the 
rest  of  his  money  and  all  his  jewels  again. 

Turntr.    I  said,  I  would  endeavour  it. 

Sir  T.  A.  If  he  had  said  he  would  have  en* 
deavoured  it,  I  would  not  have  parted  with 
him;  but  he  said- he  should  have  die  money 
and  jewels,  &c.  I  told  him  I  would  meet  him 
at  that  time  at  Mr.  Tryon's.  Then  I  took  Mr. 
Tryon,  and  said,  Whatever  promise  you  have 
made  in  private,  you  must  excuse  my  assenting 
to  any  thing  against  the  law:  But  do  not  tell 
him.of  it,  lest  you  lose  the  jewels:  I  must  com- 
mit him  to  Newgate,  and  I  must  bind  you  to 
pcpsecute  him.  He  desired  me  I  would  not 
come  so  soon  as  3,  not  till  4  or  5  of  the  clock, 
and  all  would  be  brought  thither.  I  4taid  till 
about  4.  In  the  interim,  I  heard  some  par- 
ticulars, what  these  maids  would  testify ;  .which 
testimony  had  I  received  before  I  had  parted 
with  him,  I  would  not  have  parted  with  him 
for  any  consideration.  But  when  I  came 
thither  in  the  afternoon,  I  heard  col.  Turner 
was  arrested,  and  was  then  at  the  Hoop-tavern 
with  the  officers.  1'  sent  immediately  the  Mar- 
shal and  his  men  to  bring  bim  to  me.  The 
officers  and  he  came ;  and  then  col.  Turner  told 
me,  I  had' brought  all  these  things,- but  the  offi- 
cers prevented  me ;  I  was  a  very  unfortunate 
man  :  Give  me  but  leave  till  to-morrow  morn- 
ing at  9,  and  you  shall  have  all.  Said  I,  I  have 
now  heard  more ;  and  you  must  produce  the 
money  and  jewels,  if  you  expect  any  favour 
from  me,  or  I  know  what  to  do.  He  pressed 
very  hard  an  hour,  or  almost  two,  that  he  might 
be  trusted  to  go  for  them ;  if  he  did  not  go, 
Mr.  Tryon  would  lose  the  rest  of  his  money 
and  jewels.  I  told  him  I  had  rather  they 
should  be  all  lost,  than  I  should  forfeit  my  dis- 
cretion and  reputation.    And  thus  he  kept  us 
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till  7  or  8  at  night.'  At  last  he  would  have 
gone  with  one  person.  I  told  him,  no :  If  there 
were^aough  to  secure  you,  I  might  give  leave. 
Saith  he\  the  party  will  not  see  more  than  one  ; 
for  his  life  would  be  in  danger.  Whither  would 
you  go  ?  I  would  go,  saith  he,  (to  my  best  re- 
membrance) to  Tower-Hill  or  Whitecbapel. 
I  should  have  met  him  at  5  ;  and  now  I  must 
meet  him  about  9.  I  will  call  in  the  officers: 
They  will  tell  you,  your  being  upon  a  Judg- 
ment, they  will  not  part  with  you  without  the 
Liberties:  Nor  will  I  give  leave,  because  the 
Sheriffs  will  blame  me.*  The  officers  said  they 
could  not  go  without  the  Liberties,  fur  it  would 
be  an  escape  in  law.  Pray  give  me  leave  to  go 
near  those  places,  and  I  will  seud.  Nay,  then 
you  may  as  well  seud  from  hence.  He  begged 
leave  to  go  to  the  Hoop-tavern,  and  send  for 
his  wife;  which  I  did  grant.  And  there  be  did 
send  for  his  wife.  They  brought  me  word  he 
had  Bent  his  wife  for  the  jewels  and  the  rest  of 
the  monies.  He  sent  to  me  not  to  think  the 
time  too  long,  for  he  had  notice  his  wife  was 
coming.  I  directed  the  Marshal,  when  his 
wife  came,  he  would  secure  her.  About  11 
they  brought  his  wife ;  who  told  me  she  bad 
delivered  the  jewels:  they  thought  they  were 
in  two  bags.  Then  be  came  to  me,  and  desired 
to  speak  with  Mr.  Tryon  in  private,  and  told 
me  Mr.  Tryon's  soul  was  pawned  to  him,  and 
his  to  the  thief,  that  no  discovery  should  be 
made.  But  when  I  examined  his  wife  what 
money  went  from  her  house  that  morning,  she 
said  she  knew  of  none.  Where  had  you  the 
jewels  ?  She  knew  of  none :  But  she  had  a 
couple  of  bags  that  .she  was  sent  for':  Near 
Wbuechapel  or  the  Tower  a  person  should 
meet  her,  and  ask  what  site  did  there,  and  she 
should  say  she  walked  up  and  do  wo  for  some- 
thing that  should  be  given  her  by  a  person ; 
which,  if  he  did,  she  was  to  bring  it  to  him  that 
tent  her.  lie  did  deliver  the  two  bags,  which 
she  delivered  to  her  husband ;  but  what  was  in 
them,  she  knew  not.  There  was  sir  Thomas 
Charaberlane,  Mr.  Millington,  myself,  and  col* 
Turner,  with  Mr.  Tryon.  The  two  bags  was 
laid  upon  a  dresser.  He  told  us  they  were  now 
come;  and. having  performed  his  part,  {je  hoped 
f&r.  Tryon  would  perform  his.  -  Have  you  per- 
formed your  part?  Have  you  brought  the  jewels 
and  the  remainder  of  the  money  ?  He  told  us 
the  money  was  not  brought :  For  the  600/.  I 
shall  give  Mr.  Tryon  my  bond,  to  pay  him  at 
six  months.  We  pressed  to  see  the  jewels: 
We  run  them  all  over.    But  I  should  have  told 

<  jou  one  thing :  ,She  brought  a  catV head-eye- 
ring  upon  her  finger.    This  the  gentleman  was 

'  like  to  forget :  He  delivered  it  to  me,  to  deliver 
that  with  the  rest.  When  we  bad  told  out  the 
jewels,  we  crossed  them  out  upon  the  printed 
paper  as  they  were  called.  She  said  all  that 
was  in  the  paper,  except  one  carcanet  of  dia- 
monds and  jewels,  valued  at  300/.  that  is  fallen 
behind  the  chest,  or  aside.  You  have  9,000/. 
worth  of  jewels  over  what  is  in  the  paper;  but 
that  carcanet  shall  be  forthcoming.  He  now 
pressed  that  no  prosecution  might  be,  for  two 
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souls  were  pawnee),  (as  I  said  before)  and  de- 
sired an  end  of  the  business.  I  told  him  fur- 
ther, and  pressed  him :  Said  I,  I  have  staid  a 
great  while,  and  would  stay  longer,  if  he  might 
have  the  600/.  and  the  carcanet.  But  when  I 
saw  there  was  nothing  more  to  be  got  from 
bim,  now  (said  I)  what  would  you  have  tbis 
poor  gentleman  to  do  for  you?  What  he  hath 
promised  you,  I  know  not;  he  is  a  stranger  to 
the  law :  If  there  had  been  but  you  two  had  it, 
and  it  had  not  Jtjeen  published  to  the  world,  and 
the  neighbours  public  examination  taken,  some- 
what might  have  been  between  yourselves.  But 
would  you  have  this  gentleman  bring  himself 
into  danger  ?  He  will  lose  all  his  goods  again  ; 
for  he  wilt  be  indicted  himself.  What  will  he 
be  the  better  for  discovery,  when  he  must  lose 
his  jewels  and  money,  and  be  liable  to  a  pro- 
secution, as  you  will  be,  were  he  so. ignorant? 
Do  you  think  that  I  understand  the  law  no 
better,  being  a  justice  of  peace,  to  bring  my- 
self into  danger?  All  (be  kindness  I  can  do  for 
you,  is,  (to  be  short)  I  must  send  you  and  your 
wife  to  Newgate.  '  How  say  you,  master  Al- 
'  derman  ?'  Then  I  had  better  to  have  kept  the 
jewels.  Those  were  his  words ;  to  the  best  oi . 
my  remembrance  he  said  so. — My  lord,  I  asked 
him  several  Questions  :  Why  he  should  give  a 
bond  for  600*.,  if  he  was  not  concerned  in  this 
business  ?  But  he  knew  not  what  to  answer. 
Saith  he,  Will  you  not  take  bail!  Said  I,  I 
can  take  no  bail :  I  roust  send  you  to  the  com- 
mon gaol,  and  then  I  am  discharged.  Pray 
send  me  to  the' Compter.  No,  I  cannot.  Do 
you  think  I  would  rriake  -an  escape?  I  cannot 
tell;  but  I  would  not  bring  myself  into  danger. 
He  prayed  me  I  would  give  him  leave  to  go 
home.  I  must  make  my  warrant :  If  the  mar- 
shal and  constable  will  do  any  thing,  I  shall 
not  direct  them.  He  desired  his  wife  might  go 
and  fetch  some  linen. 

L.  C.  J.  Bridgman.  What  day  were  the 
jewels  delivered  ? 

Sir  T.  A.    Saturday. 

L.  C,  J.  Bridgman.  Thursday  was  the 
robbery,  Friday  he  was  examined,  Saturday  the 
money  was  removed,  and  that  night  the  jewels 
were  brought,  and  be  committed. 

Sir  T.  A.  If  I  have  said  any  thing  that  he 
is  not  satisfied  wherein  I  have  not  true  spoken, 
let  him  ask  me ;  I  shall  not  do  him  the  least 
wrong.  .  , 

L.  C.  J.  Hyde.     Do  so,  Mr.  Turner. 

Turner.  Do  your  honours  understand  of 
sir  Thomas  the  time  the  robbery  was  com* 
mitted  ?  I  shall  ask  him  some  questions. 

Sir  T.  A.  I  have  only  one  word  more  to 
say  to  you  :  That  before  he  went  to  the  Hoop- 
tavern)  Nay,  said  I,  col.  Turner,  be  ingenuous 
whether  this  was  not  Mr.  Tryon's  money  that 
he  removed?  And  he  confessed  it  was. 

L.  C.  J.  Hyde.  That  money  was  removed 
from  his  own  house  ? 

Sir  T.  A.  Yes  ;  but  his  wife,  children,  and 
maid  denied  it. 

L.  C.  J.  Hyde.  Mr.  Turner,  will  you  a*k 
him  any  questions  ?  What  are  they  ?  . 
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.  Turner.  I  would  ask  all  this  back  again : 
You  are  upon  your  oath,  Mr.  Alderman. 

L.  C.  J.  Hyde.  You  ueed  not  tell  him  that 
lie  ia  sworn ;  the  court  and  jury  understand 
it  so. 

L.  C.  J.  Bridgman.  Go  on,  Mr.  Turner ; 
ask  your  questions. 

lamer.  My  lord,  I  demand  of  sir  Thomas 
Aleyn  whether  I  did  not  tell  him  at  the  first 
there  was  a  wicked  young  man  had  belied  my 
house  and  family,  saying,  that  he  supped  there 
that  night,  when  be  bad  not  supped  at  my 
house  these  1%  months.    ~ 

Sir  T.  A.  I  think  I  have  done  him  that 
right  already.  He  desired  me  to  examine  that 
young  man,  who  said  he  supped  at  col. 
Turner 'a;  but  I  fouud  he  had  not  been,  nor 
was  not  there.   • 

.  Turner.  Upon  Friday  night,  when  the  al- 
derman pressed  roe/  concerning  the  thing,  I 
told  him  I  had  some  suspicion  of  some  persons, 
who  formerly  should  have  robbed  Mr.  Tryon  a 
year  ago,  and  I  employed  Mosely  the  constable 
ftnd  Mr.  Tryon's  man  to  go  to  Ratcliff,  and  I 
went  another  way.  Pray  ask  sir  Thomas  whe- 
ther I  did  not  promise  to  do  all  1  could. 

Sir  T.  A.  1  pressed  him  hard;  he  said  he 
would  endeavour  it. 

Turner*  Whether  did  not  I  tell  him  that 
that  money  was  carried  there  on  purpose  to 

fain  the  other  fellows  that  had  the  jewels? 
aid  I,  If  this  money  be  taken  away,  he  that 
hath  the  jewels  will  not  bring  tbem,  and  4he 
remainder  of  the  money ;  but  that  this  money 
i  must  bring  him  to  it,  that  they  might  share  it. 
Sir  T.  A.  There  was  not  one  word  of  this : 
bis  Examination  was  contrary.  He  told  me 
400/.  was  received  of  a  goldsmith,  be  knew  not 
bis  name,  and  200/.  was  in  his  own  house; 
and  that  he  removed  it  for  two  or  three  days, 
till  this  foolery  was  over.  He  said  it  was  his  own 
money.  I  said,  an  honest  man  need  not  thus 
remove  his  own  money. — Ope  thing  I  have 
omitted :  when  I  was  examining  of  bun  in  the 
Mioories,  word  was  brought  me  his  son  was 
fled  away  at  the  back-door.  I  bid  them  run 
niter  him ;  but  they  Baid  they  saw  him  leap 
over  a  great  ditch;  he  was  not  heard  of  till  yes- 
terday, though  I  sent  out  my  warrants  for  him. 
L.  C.  J.  Hyde.  Yourself  (as  sir  T.  Aleyn 
swears)  said  you  Jtnew  not  of  whom  you  had 
part  of  the  money,  but  the  other  was  your  own, 
and  yet  afterwards  that  the  .money  was  Tryon's; 
why  did  you  say  so? 

Turner.  I  will  tell  you  the  reason  ;  I  would 
not  have  my  business  spoiled,  and  did  feign 
those  answers.  My  lord,  I  do  demand  of  him 
whether  Mr.  Tryon  and  I  had  not  made  a  bar- 
in  in  the  morning,  whether  or  no  if  be  might 
,ve  bis  goods  the  person  should  be  free,  and 
that  he  bad  agreed  no  blood  should  be  spilt ; 
that  he  had  rather  lose  all  his  money  and 
jewels  ,  than  to  forfeit  such  an.  asseveration 
which  the.  thief  had  bound  me  that  I  should 
swear  to  him,  That  by  the  blood  of  Jesus 
Christ  that  was  shed  for  him  and  all  sinners, 
Iris  life  should  be  fret* 

WOU  VI. 
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L.  C.J.  Hyde.  You  are  beside  the  busi- 
ness. 

Turner.  My  lord,  I  ask  alderman  Aleyn. 
whether  I  did  not  tell  him  this  ? 

Sir  T.A.I  told  your  lordship*  two  souls 
were  pawned,  as  he  said  before. 

L.  C.  J.  Hyde.  Do  not  spend  your  time 
thus;  the  question's  short,  Whether  you  are 
guilty  of  robbing,  or  breaking  the  house  of  Mr. 
Tryon,  or  no  ? 

Turner.    I  am  as  free  as  any  man  here. 

L.  C.  J.  Hyde.  They  will  not  believe  your 
own  words. 

Sir  T.  A.  I  think  I  have  done  him  no  wrong 
by  this  evidence. 

Turner.  I  hope,  my  lord,  I  shall  have  the> 
benefit  to  call  him  again  for  a  witness  for  me. 

L.  C.  J.  Hyde.    You  may  ask  him  now. 

Turner.    No,  when  I  come  to  my  defence. 

L.C.  J.  Hyde.    Yes,  yes. 

Turner.  Oh  your  honour's  most  humble 
servant ;  I  am  very  sorry  I  have  put  him  to  this 
trouble. 

Mr.\ Tryon,  his  Servant,  and  Mr.  Garnet  sworn, 

L.  C.  J.  Hyde.  Mr.  Tryon,  pray,  (as  yon 
are  able)  give  an  account  of  this 'business. 

Tryon.  My  lord,  about  11  of  the  clock,  or 
something  past,  upon  Thursday  night  last  was 
a  seven-night,  two  men  came  into  ray  ^chatrtber 
when  1  was  fast  asleep,  one  on  the  one  side, 
and  another  on  the  other  side  of  the  bed :  one 
had  n  lanthorn  that  opened  on  one  side,  and 
waked  me :  when  I  saw  him,  1  was  much  asto- 
nished (as  I  might. well)  knew  them  not,  said, 
My  masters,  who  are  you  ?  I  was  newly  out  of 
my  sleep ;  being  an  ancient  man,  I  apprehend- 
ed another  man  for  the  party  I  spoke  to,  but 
was  not  the  man,  and  named  him  by  bis  name, 
What  do  you  do  here  at  this  time  of  night? 
What  is  your  business  ?  Said  nothing  to  me ; 
one,  took  both  my  hands  the  other  with  a  little 
cord  bound  me  very  hard,  insomuch  here  yet 
is  the  dents  of  it;  and  bound  my  feet,  gagged 
me,  and  usednie  barbarously,  most  inhumanly; 
I- must  suffer  it,  because  I  could  not  tell  how 
to  avoid  it.  When  they  had  done,  then  told 
me  this  withal,  You  shall  not  lose  a  hair  of 
your  head.  1  knew  not  their  intentions,  I 
feared  what  it  was,  for  when -they  had  done 
this,  they  left  me;  I 'had  nobody  could  come 
to  me  in  my  house,  my  servants  I  .knew  not 
upon  what  grounds  they  were  forth  at  supper 
when  I  a-bed,  which  was  of  ill  consequence. 
After  I  had  been  an  hour  in  this  manner  I 
rolled  myself  out  of  my  bed,  and  feU  down; 
and  saving  your  lordships  presence,  a  chamber- 
pot fell,  broke,  and  I  fell  upon  it,  and  very  much 
hurt  myself  upon  the  pieces  of  the  pot :  and  so 
with  much  ado,  it  pleased  God,  I  know  not 
how  myself,  I  got  to  the  chamber-window  which 
lay  to  the  street;  I  called  out,  Murder !  and 
Thieves!  My  neighbours  said,  I  called  with  so 
strong  a  voice,  they  wondered  to  hear  me. 
Quickly  after,  many  of  my  neighbours  cam* 
io,  and  one  Mr.  Pour  Vanden-Ancbor,  a 
Dutchman,  that  selleiu  Rhenish  wine,  hi  came 
2P 
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estate  should  go  to  the  building  of  Paul's. 
Saith  he,  I  have  pressed  him  several  times 
touching  making  his  will :  he  said  he  had  done 
it,  when  we  both  knew  "he  had  not,  and  I  be- 
lieve he  will  not  make  one.  He  told  of  one 
that  could  counterfeit  a  hand. 
Ld.  Bridgman.  Was  it  not  Grainger. 
Hill.  Yes,  my  lord ;  that  that  man  could 
counterfeit  a  will,  and  I  and  Mr.  Garret,  and 
another  good-fellow  shonld  he  the  three  execu- 
tors, and  a  third  person  overseer,  and  that 
would  please  the  old- man.  I  answered,  I 
would  uot  have  to  do  in  such  an  unjust  thing 
for  all  the  world. 

L.  C.  J.  Hyde.  Did  you  go  to  Tomer's  to 
supper  that  Mgbt  this  robbery  was  committed? 
Hill.   No,  my  lord,  to  Mr.  Starkey's  in  Fen- 
church-street;  the  maid  went  along  with  me, 

Ld.  Bridgeman.  One  question  more :  yon 
said  you  came  in  and  found  the  doors  open, 
did  you  come  in  before  the  neighbours  ? 

Hill.  No,  my  lord,  I  had  not  known  of  it, 
but  that  one  gentleman  at  supper  went  home 
wijh  a  gentlewoman  in  Leadenhaltatreet,  and 
hearing  there  was  such  a  robbery  in  Lime- 
street,  I  run  with  a  great  fright,  came  in  and 
found  the  doors  open,  and  found  the  neighbours 
within. 

'  Turner.  The  thing  understood  touching  the 
will,  hath  another  face :  his  ancle  was  on  ac- 
quaintance of  Mr.  Grainger,  his  uncle  that 
bound  him  apprentice,  that  lived  in  Cripple- 
gate,  now  in  Cornhiil.  This  Grainger  hod 
counterfeited  a  will  touching  my  lord  Gerfard, 
and  somebody  else,  about  an  estate.  Said  I 
to  this  young  man,  You  have  an  uncle  ac- 
quainted with  a  notable  fellow,  one  Grainger, 
and  yoor  master  making  no  will,  speaking  mer- 
rily, this  fellow  is  able  -  *  make  it  for  him.  Ask 
him  if  I  did  not  tell  him  bis  uncle  was  ac- 
quainted with  such  a  person. 
Hill.  Yoo  told  me  so  indeed. 
Ld.  Bridgman.  Hill,  by  the  oath  yon  have 
taken,  did  he  not  persuade  you  to  endeavour 
that  yon  and  ha  and  Grainger  should  counter- 
feit a  will  ? 

Hill.  He  did,  my  lord  :  be  told  me,  That  I, 
Mr.  Garret,  and  another  good-fellow,  should 
be  three  executors,  and  another  person  over- 
seer, and  that  this  Grainger  could  do  it  undis- 
cernibly.  I  answered  him,  I  would  not  med- 
dle with  it  for  all  the  world. 

Turner.    Go,  go,  go,  this  is  malice;    for  it 
'  hhiin. 


in  and  unbound  me ;  and  so  after  I  was  un- 
bound, I  went  down  to  the  warehouse  as  I  wai, 
without  clothes  about  me,  only  my  waistcoat 
and  shirt,  and  saw  that  they  had  been  there. 
I  considered  those  that  had  done  the  thing, 
were  very  privy  to  my  house ;  they  knew  where 
to  fetch  the  key  of  my  cash,  in  a  drawing-box, 
taking  the  money  there,  which  was  about  one 
thousand  and  odd  pounds:  some  plate  there 
was,  they  did  not  meddle  with  it. 

L.  C.  J.  Hyde.  How  came  they  by  the  jewels? 
.  Tryon.  I  forgot  something  concerning  some 
jewels;  these  jewels  were  in  a  drawer  under 
ray  table  in  tlie  compting-bouse,  he  was  privy 
to  that,  because  he  did  frequent  my  house  very 
long,  and  was  very  familiar. 

JLC.J.  Hyde.    Who  wad  privy  to  all  this? 

Tryon.    James  Turner. 

L.  C.  J.  Hyde.  Mr.  Turner,  would  you  ask 
Mr.  Tryon  any  questions  ? 

Tamer.  By  and  by,  when  I  come  upon  my 
proof. 

William  Hill,  Mr.  Tryon's  man,  sworn. 

Hill.  All  that  I  can  say,  is  this :  when  I 
went  out,  I  locked  the  door  double,  and  those 
things  were  there  then. 

L.  C.  ?.  Hyde.    About  what  time  ? 

Hill.    Seven  or  eight  of  the  clock. 

L.  C.  J.  Hyde.    Was  he  a-bed  then? 

if/7/.  Yes,  my  lord.  When  I  came  home 
again,  I  found  all  these  things  gone;  going 
down  into  the  compting-houte,  we  found  some 
jewels  gone,  and  some  left,  and  those  were  in- 
considerable to  those  that  were  gone;  the  best 
were  culled  and  gone.  On  Saturday  colonel 
Turner  was  arrested  with  two  Serjeants,  and 
sent  the  boy  at  the  Hoop-Tavern  for  me:  I 
took  two  friends  with  me,  Mr.  Gurney  and  Mr. 
Pilkington  y  be  prayed  me  to  speak  to  my 
master  that  he  would  give  bond  for  hhn,  that 
the  serjeants  might  discharge  him,  and  he 
has tp about  his  business,  or  ^lm  it  would  be 
spoiled.  Proceeding  into  some  discourse,  I 
was  saying -to  him,  it  was  a  great  providence 
that  I  and  the  maid  was  not  then  at  home,  for 
if  we  had  we  should  have  been  killed.  He  an- 
swered, saith  he,  No ;  they  would  only  have 
houud  you  and  the  maid.  I  asked  him,  how 
it  was  possible  to  get  in?  He  answered, 
one  went  through  the  entry  in  the  day  time, 
and  there  lay  till  night,  went  up  stairs,  found  a 
candle,  lit  it,  went  up  to  his  chamber,  took  the 
key  and  went  down  and  let  in  others. 

Turner. ,  This  story  I  was  informed,  I  told 
him. 

Hill.  I  asked  him  how  he  came  to  know 
it  ?  He  said  he  examined  them. 

Ld.  Bridgman.  Did  he  never  tamper  with 
yoo  about  making  Mr.  Tryon's  will  ? 

Hill,  Yes,  my  lord,  he  came  to  me  about  a 
year  ago,  I  went  with  him  to  the  Cock  behind 
the  Exchange,  it  was  in  a  morning ;  he  took 
me  privately  aside,  told  me  the  old  gentleman 
your  master  is  very  sickly,  cannot  live  long,  had 
a  good  estate,  or  to  that  purpose,  and  it  was 
pity  he  w«uld  never  wake  a  wiU,  mid  such  an 


was  mere  jesting  with  1 

Elizabeth  Fry  sworn. 

Fry.  Mrs.  Turner  came  to  my  house  on  Sa- 
turday morning  last,  at  6  in  the  morning :  she 
knocked  me  oat  of  my  bed.  I  asked,  who 
was  there  ?  she  said,  a  friend.  Who  are  yoo, 
said  I  ?  come  and  see,  says  she.  I  snid,  Who, 
Mrs.  Turner?  she  said,  yes.  I  went  and 
dressed  me,  and  let  her  in.  She  said,  There 
was  a  friend  of  hers,  a  merchant,  newly  broke, 
he  had  a  wife,  and  seven  or  eight  children ; 
they  desired  to  secure  the  money  till  they  had 
taken  their  oaths  the  money  was  not  in  their 
9 
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sent  my  son  to  make  tome  discovery  of  this  bu- 
siness, and  I  did  not  doubt  but  to  clear  myself 
of  it;  and  make  a  discovery  j  this  was  on  the 
Exchange.  Say s  be,  I  have  met  with  them. 
With  what  ?  With  the  jewels  and  money. 
Where  are  they  ?  I  have  brought  500/. ;  the 
rest,  with  the  jewels,  I  shall  have  at  3  o'cloxfc 
this  afternoon  :  will  you  be  there  ?  Yes,  said 
I,  who  were  they  ?  They  were  friends.  Friends ! 
what  and  use  him  so  barbarously !  O,  says  he, 
they  were  two  strangers,  they  went  beyond 
their  commission. 


bouse.  She  said,  her  husband  and  her  son  Ely 
was  coming  with  it.  I  went  and  lighted  a  can- 
dle, there  was  she  and  her  son  Ely  with  the 
money.  She  asked  me,  if  I  had  a  spare  chest  ? 
I  said,  yes,  there  was  one  within.  She  went 
in,  opened  the  chest,  and  she  put  in  the  wal- 
lets of  money,  I  know  not,  how  much,  my 
lord.  I  asked  her  if  there  was  any  more  to 
come  ?  she  said,  yes,  her  husband  was  coming 
with  more.  She  went  to  the  door  and  let  it  in, 
but  I  know  not  who  brought  that. 

Ld.  Bridgman.  Did  not  Mr.  Turner  come  in  ? 

Fry.  Yes,  my  lord ;  he  opened  the  bags,  and 
asked  his  wife  touchiog  the  seals.  She  said,  the 
gentlewoman  that  owned  the  money  had  de- 
sired me  to  pull  them  off.  They  offered  me 
20  shillings  for  my  kindness  in  it,  told  me  they 
had  power  to  give  it  from  the  gentlewoman ; 
desired  me  if  my  sister  or  any  should  ask  about 
it,  bid  me  conceal  it,  because  the  discovery 
would  ruin  the  poor  gentlewoman  and  her 
children,  but  rather  to  say  that  they  desired  me 
to  let  some  linen  lie  there. 

I*  C.  J.  Hyde.  Were  the  bags  senled  ? 

Fry.    I  saw  none  sealed. 

Ld\  Bridgman.  How  many  wallets  were  in 
the  shop? 

.  Fry,  I  saw  but  three,  and  they  put  one  into 
•  chest  in  the  shop,  and  two  in  the  kitchen. 

L.  C.  J.  Hyde.  At  that  time  when  the 
money  was  brought,  was  there  any  discourse 
of  1,100/. 

Fry.    To  my  best  remembrance  it  was  so. 

Turner.    Not  a  word  of  the  sum. 

Fry.  There  was  five  wallets  brought  into  my 
Jsouse,  threo  in  the  shop,  two  in  the  kitchen. 

L.  C.  J.  Hyde.  Had  they  bags  at  each  end  ? 

Fry.    Yes,  my  lord. 

Sir  T.  Aleyn.  You  hear  what  the  wench 
says;  she  says,  there  was  five  wallets,  three  in 
the  shop,  two  in  the  kitchen  :  I  took  two  in 
the  shop,  and  only  one  in  the  kitchen. 

Fry.  My  loed,  I  have  two  apprentices,  little 
girls,  when  all  the  people  were  in  the  shop,  said 
out  aloud,  That  they  saw  Mrs.  Turner  go  out 
of  the  shop  with  something  in  ber  aprou,  co- 
vered with  a  red  cloth,  while  I  was  above,  my 
lord. 

Turner.    Who  should  convey  it  away  ? 

L.  C.  J.  Hyde.    Your  sou  was  there. 

Turner.  Pray,  my  lord,  ask  her  which  is 
Ely. 

Fry.    That  is,  (pointing  to  Ely). 

Turner.  It  was  false ;  this  Ely  carried  none ; 
the  boy  knew  nothing  of  it ;  both  my  sons  are 
dear  to  rae,  and  if  either  more  than  the  other, 
it  must  be  my  eldest ;  and  yet  I  must  say,  it 
was  John  my  eldest  son  that  carried  the 
money,  this  boy  was  at  home ;  she  hath  for- 
sworn herself. 

Fry.  Your  wife  told  me  that  Ely  was  to 
bring  some. 

Mr.  Gurnet  sworn. 

My  lord,  I  met  with  col.  Turner-on  Satur- 
day morning  after  the  robbery;  he  told  me, 
says  he,  I  have  been  as  good  as  my  word,  I 


Major  .Ralph  Tosher  sworn . 

On  Saturday  morning  I  met  sir  T.  Aleyn ; 
passing  by,  he  called  me ;  says  he,  there  is  * 
business  in  hand,  pray  zo  along  with  me.  We 
went  along  through  Aldgate  and  into  the  Mi- 
nories,  ana  passing  along  the  Minories,  these) 
two  maids  we  overtook,  and  asked  them  wherm 
the  bouse  was ;  they  shewed  us,  we  weut  in, 
Mr.  Turner  was  there,  his  hand  in  the  chest, 
sir  Tho.  Aleyn  staid  it :  we  seized  the  money  ; 
there  was  two  bags  of  buckram,  I  conceived 
there  was  200/.  in  either  of  them,  and  another, 
in  the  kitchen,  sir  T.  Aleyn  desired  me  to  se- 
cure them.  I  saw  a  fellow  play  bo-peep  in  * 
back-room,  and  presently  was  a  noise,  he  was 
fled  and  gone ;  his  son  they  said  it  was.  Sir 
T.  Aleyn  pressed  very  hard  to  Mr.  Turner, 
and  desired  to  know  whose  money  that  was. 
Says  Turner,  By  the  Eternal  God  it  is  my  own 
money,  with  many  other  protestations.  A 
constable  was  sent  for,  and  we  carried  tho 
money  and  Turner  in  a  hackney-coach  to  Mr. 
Tryon,  and  there  left  the  money  on  a  table 
with  Mr.  Tryon  :  they  bad  some  discourse ; 
Turner  came  forth  and  said,  The  old  gentle- 
man and  I  are  agreed,  I  will  trust  the  money 
no  longer  with  you,  but  with  the  old  gentleman, 
lumself.  Said  I,  let  me  be  discharged  of  it,  do 
what  you  will  with  it* 

Ld.  Bridgman.  Did  you  see  the  bags  out  of 
the  wallets?  , 

Sir  T.  Aleyn.  We  saw  one  which  was  seal- 
ed, I  think,  with  the  bishop  of  Chichester's 
seal. 

Ann  Ball  sworn. 

On  Saturday  morning  Mrs.  Turner  came  to 
this  maid's  house,  and  desired  to  come  in ; 
she  stept  out  of  bed,  and  asked  who  wns 
there?  she  said,  a  friend.  She  went  to  the 
door,  and  asked  who  was  there  ?  Mrs.  Turner 
said,  Open  the  door,  and  you  shall  see. 
Opening  of  it,  she  came  in :  who  is  it,  Mrs. 
Turner  r  Yes,  says  she.  What  would  you 
have  ?  I  have  a  little  money  I  would  leave 
here :  This  sne  came  and  told  me.  She  lighted 
a  candle;  I  saw  Mr.  Turner  and  his  wife 
come  in,  I  heard  a  great  noise,  I  lay  still, 
but  heard  not  what  they  said.  When  they 
were  gone,  the  maid  told  me  what  they  brtri 
brought  iato  the  house.  Said  I,  I  thought  it 
had  been  pewter :  said  I,  if  you  keep  this  mo- 
ney, we  shall  be  utterly  undone,  if  you  de  noa 
tell  some  people  of  it.  She  went  to  her  sister 
to  make  her  acquainted  with  it* 
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Ld.  Bridgmnn.  You  saw  Mr.  Tamer  and  his 
wire  come  in  ? 

Ball.  I  did,  but  knew  not  what  they  did 
there :  she  did  go  to  her  sister,  and  so  it  came 
to  sir  T.  A  ley  ft  by  accident. 

Ld.  Bridgman.  Now  for  the  seal,  who  were 
|h<pethat  saw  the  seal  I 

Frederic  Ixam  sworn. 

My  lord,  and  gentlemen  of  the  Jury ;  being 
at  the  bouse  of  Mr.  Tryon  on  Saturday  in  the 
ereuiog,  I  was  desired,  with  others  there  pre- 
sent, to  see  the  bags* token  out  of  the  several 
wallets;  three,  I  think.  I  saw  them  taken 
out ;  three  had  no  seals  on,  one  was  very  much 
defaced,  and  the  other  had  a  seal,  which  being 
questioned  to  be  the  seal  of  the  bishop  of  Chi- 
chester, it  was  compared  with  the  seal  of  a 
letter  which  Mr.  Tryon  brought  down,  and  de- 
clared to  be  a  letter  received  from  the  bishop 
of  Chichester,  and  those  two  seals  agreed :  the 
bags  being  here  in  Court,  will  be  a  further  evi- 
dence. The  Letter  was  produced  by  Mr. 
Tryon,  and  owned  by  him  to  be  the  bishop  of 
Chichester's,  and  they  agreed. 

Mr.  Hanton  the  goldsmith,  sworn. 

[The  bag  sealed  was  shewn  him.] 

Ld.  Bridgman.     Have  you  seen  the  letter? 

Hanson.     Yes. 

Ld.  Bridgman.    Doth  that  seal  and  the  seal 
of  the  bag  ngree  ? 
•  Hunsori;    Yes. 

Ld.  Bridgman.  Mr.  Tryon,  whose  letter  was 
that?     " 

Mr.  Tryon.  Dr.  Henry  King's,  bishop  of 
Chichester. 

Ld.  Bridgman.  Open  the  letter,  and  see 
whether  that  be  the  letter  you  received  from 
the  bishop  of  Chichester. 

Tryon.    Shall  I  read  it  ? 

Ld.  Bridgman.    No. 

Tryon.    It  is  bis  hand  and  seat. 
4    Ld.  Bridgman*    Shew  the  bag  and  letter  to 
"the  Foreman  of  the  Jury  :   [which  was  done, 
and  most  of  the  Jury  viewed  it.] 

Ld.  Bridgman.  You  observe  this  evidence ; 
this  was  ooe  of  the  bags  that  was  taken  in  the 
Iffinories,  that  col.  Turner  was  then  removing : 
Mr.  Tryon  bad  £00/.  of  the  bishop  of  Chiches- 
ter's in  bags  sealed ;  k  appears  by  the  letter  to 
W  his  seal,  and  these  gentlemen  swear  this  was 
•ne  of  the  bags  then  pulled  out  of  the  wallet, 
and  sir  T.  Aleyn  has  had  it  in  his  custody  since. 

L.  C.  J.  Hyde.  One  thing  more  observe,  he 
asked  his  wife  when  the  money  was  brought 
into  this  woman's  house,  Have  you  taken  off 
the  seals?  his  wife  said,  The  gentlewoman  di- 
rected her  to  take  tljem  or! 

Ld.  Bnagtnun.    Some  were  taken  o%  but  it 
teems  this  was  left  on. 
[Hero  Turner  spoke  somewhat  to  the  Jury.] 

L.  C.  J.  Hyde,  Pray  Mr.  Tamer  discourse 
not  with  the  Jury,  your  whispering  will  do  you 
little  good:  though  I  think  they  are  honest 
Mien,  and  will  not  be  guided  by  you,  yet  we  ex- 
pert the  sane  carriage  from  you  as  iron  other 


prisoners;   you  shall  have  all  the  justice  that 
may  be. 

Colt  the  Serjeant  sworn. 

L.  C.  J.  Hyde.    Speak  your  knowledge. 

Cole.  On  Saturday  in  the  afternoon  about 
3,  my  brother  and  I  arrested  col.  Turner  in  aa 
action  of  700/. 

L.  C.  J.  Hyde.    At  whose  suit  ? 

Cole.  At  the  suit  of  Thomas  Lyon,  who 
with  others  was  bail  for  him. 

Turner.  It  was  only  hearing  of  this  foolery 
that  caused  it. 

Cole.  My  lord,  we  went  to  the  Hoop  tavern, 
he  sent  for  Mr.  Tryon's  man,  that  he  should  en* 
gage  for  this  account,  that  he  might  have  his) 
liberty  to  look  after  master  Tryon's  business* 
Soon  after  came  the  constable,  and  be  charged 
us  to  assist  him  to  go  before  sir  T.  AleyVi.  By 
and  by  I  was  saying,  Col.  Turner,  how  could 
this  house  be  robbed,. and  none  of  the  door* 
broke  ?  O,  said  he,  I  took  a  man  m  the  Mino- 
ries,  who  has  discovered  it  to  me  t  he  told  met 
that  one  going  into  the  cellar  in  the  day  time, 
lay  there  till  night,  then  went  up  stairs,  found  a 
candle  and  lit  it,  went  up  to  the  old  gentleman's 
chamber,  took  the  key  from  his  bed  side,  and 
went  down,  and  let  alt  the  rest  of  the  thieves  in. 
—The  young  man  being  there,  said,  It  was 
well  the  maid  and  I  was  not  at  home,  we  should 
have  been  killed.  No,  says  he,  you  would  not 
have  been  killed,  only  bound. 

Turner.    As  the  fellow  told  me: 

L.  C.  J.  Hyde.  Did  he  say  nothing  touch- 
ing Mr.  Tryon's  tooth  ? 

Cole.  He  said;  that  the  fellow  putting  hfe 
finger  in  his  mouth  to  gagg  him,  the  old  gentle- 
man bit  him  ;  and  he  struggling  to  get  out  his 
finger,  pulled  out  his  tooth. 

L.  C.  J.  Hyde.  You  are  very  perfect  at  it, 
Mr.  Turner,  every  way. 

Turner.  Ay,  my  lord,  I  examined  him  ever/ 
way. 

.  Cole  the  Yeoman  sworn. 

Cole.  My  lord,  I  can  say  only  what  my  brea- 
ther said  before. 

L.  C.J.  Hyde.    Tell  it. 

Cole.  I  arrested  him,  &c.  [And  so  related 
in  the  same  manner  his  brother  did.] 

Ld.  Bridgman.  Mr.  Hill,  what  do  you  know 
about  breaking  your  own  desk  ? 

Hill.  My  desk  was  safe  locked,  and  the  key 
in  my  pocket;  I  lost  out  of  that  desk  about  45/. 
of  my  own. 

Ld.  Bridgman.    Where  did  it  stand? 

Hill.  Upon  a  table  in  the  warehouse  J  the 
jewels  were  in  a  drawer  under  the  table  in  the 
counting-house. 

Ld.  Bridgman.  How  did  you  leave  Mr, 
Tryon's  door  ? 

Hill.    Double  locked. 

Ld.  Bridgman.    Who  had  the  key  ? 

Hill.    I  had. 

Ld.  Bridgman.  Was  then  mora  than  on* 
key? 

Hill.    Always  two, 
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Lord  Bridgman.    Who  had  the  other  ? 

Hi//.  The  other  key  was  in  my  matter's 
chamber. 

Lord  Bridgman.  Mr.-Tryon,  how  was  your 
own  door  opened  ? 

TVyon.  I  palled  some  of  my  neighbours,  and 
Mr.  Vanden-Anchor  came  up  to  me :  It  seems 
they  had  forced  open  the  door  with  a  crow  of 
iron. 

Lord  Bridgman.  The  door  of  your  chamber, 
do  you  mean  ?  v 

Tryon.    No,  the  street-door. 

Lord  Bridgman.  How  was' your  chamber- 
door  opened  F 

Tryon.  I  never  lock  my  chamber-door,  bnt 
pull  it  too. 

L.  C.  J.  Hyde.  Mr.  Hill,  the  counting- 
house  where  the  jewels  were,  was  that  locked  ? 

Hill.  Yes,  and  the  drawer  I  think  was 
locked ;  sometimes  he  does,  and  sometimes  he 
does  not  lock  it. 

L.  €.  J.  Hyde.  Was  the  house  doors  open, 
or  no  ? 

Hill.  Before  I  came,  the  neighbours  had 
bfoke  open  the  door. 

L.  C.  J.  Hyde.  Mr.  Tryon,  were  your 
counting-bouse  and  till,  where  the  jewels  lay, 
locked? — Tryon.    Ever, my  lord. 

L.  C.  J.  Hyde.    That  night  ? 

Tryon.    Yes,  my  lord. 

L.  C.  J.  Hyde.  Was  it  opened  with  a  key, 
or  oroken  open? 

Tryon.  I  know  not  how  it  was  opened,  my 
key  was  among  a  bunch  of  keys. 

Peter  Vanden-Anchor  sworn. 

Lord  Bridgman,  When  Mr.  Tryon  cried 
oar,  yon  came  in,  did  you  not? 

Vanden-Anchor.    Yes,  ray  lord. 

Lord  Bridgman.    How  did  you  find  him? 

Vanden-Anchor.  I  was  lately  come  home, 
my  daughter  heard  a  great  voice  of  murder  and 
robberies :  I  went  out,  and  some  of  the  neigh- 
bours were  breaking  open  the  door,  and  I  was 
the  first  that  went  into  the  house;  and  so  I 
went  presently  up  to  Master  Tryon's  chamber, 
and  found  him  bound  with  this  rope ;  and  put 
it  into  my  pocket,  and  searched  about  the 
house,  and  several  neighbours  came  in. 

Chaplain  sworn. 

I  was  at  the  door  with  Master  Vanden-An- 
ehor,  we  went  into  the  ware-house  and  count- 
ing-house, and  all  open,  cash  was  taken  awav 
without  any  breaking.  Says  Master  Tryon,  Ail 
my  moftty  h  gone,  a  thousand  and  odd  pounds : 
Several  pieces  of  plate  were  there  left.  •  We 
went  up  with  Master  Tryon,  and  sent  for  a 
chirorgeon  to  dress  his  thigh :  By  this  time 
Jus  man  came  in ;  I  asked  him  where  he  had 
been  ?  says  he,  I  have  been  at  col.  Turner's 
at  sonper.  Where  is  the  maid?  says  he,  She 
is  fallen  into  a  swoon.  Some  maids  came  -home 
with  her;  I  asked  her  where  she  had  been  ? 
She  said,  At  one  Chamberlin's  a  goldsmith's. 
Said  I  to  her,  The  man  says  one  thing,  and  you 
anojtiyr,    A  little  after  comes  in  coU  Turner, 


with  his  lanthorn,  and  his  hair  turned  up  under 
his  cap,  and  there  he  made  a  great  bustle.  I 
went  to  Chamberlin's  to  enqafre  touching  the 
maid;  he  said,  tbey  had  been  there  with  a 
dancing-master.  I  went  to  Master  Tryon's 
again :  we  asked  him,  who  he  thought  bound 
him  ?  he  named  one  Christmas,  but  I  knew 
him  not. 

Lord  Mayor.  Did  you  not  find  any  door, 
that  you  observed,  to  be  broken  ? 

Chaplain.    No,  but  all  opened  with  keys. 

Mr.  ChrUtmat  sworn. 

My  lord,  I  know  little  of  the  business.  Abou6 
two  o*dock  on  Friday  morning  there7  comes 
a  constable  and  other  people,  and  knocked  at 
my  ware-house  doors :  the  man's  servant  of  the 
bouse  rose  up,  and  asked  them  w!k>  they  would 
speak  with?  They  said,  they  would  speak  with 
one  Christinas.  Hearing  niv  name  l  rose  up, 
I  asked  what  was  the  matter  f  They  said,  they 
must  have  me  to  Master  Tryon,  he  was  robbed. 
If  he  was,  said  I,  it  doth  not  concern  me. 
They  told  me,  I  must  go  to  Master  Tryon.  I 
said,  he  was  not  a  civil  man  to  send  for  any  at 
that  time  of  night  out  of  their  beds.  lien 
another  constable  came,  and  said  he  would 
break  open  the  doors.  Said  I,  I  am  not  afraid 
to  come  to  you,  I  am  not  the  roan  you  take  ram 
to  be.  Nothing  would  satisfy,  but  I  must  gos 
I  told  them  I  would :  and  then  they  took  me 
into  their  charge,  and  carried  me  to  the  Ex- 
change. 

L.  C.  J.  Hyde.    Who  besides  the  constable  f 

Christmas.  Two  young  men  that  I  know, 
one  Bagnall's  man,  and  Browning's  man  s  they 
told  a  constable,  I  was  a  man  of  repete>  and 
an  honest  man,  and  my  word  would  be  taken) 
at  the  Exchange  for  many  hundred  pounds, 
After  that  they  intended  to  carry  me  to  Master 
Tryon;  and  the  constable  of  Broad-stree* 
carried  me  to  the  Counter :  There  I  was  'till 
10  o'clock,  and  then  the  constable  and  Turner 
came  to  me.  Turner  asked  me  what  justice 
I  would  go  before:  I  told  him  it  was  indiffer- 
ent to  me ;  Sir  John  Frederick,  or  the  next,  sir 
Richard  Brown,  or  before  sir  T.  Aleyn,  sir  John 
Robinson,  all  one  to  me  whom  I  go  before; 
but  I  think  it  most  convenient  to  go  before  sir 
T.  Adams,  because  he  lives  in  the  same  parish 
with  Mr.  Tryon.  We  went  there,  and  no  man 
charging  me,  sir  Thomas  discharged  me,  but 
desired  I  would  go  over  to  Mr.  Tryon. 

'Ld.  Bridgman.  I  observe  this  .gentleman 
was  of  a  pretty  bulk,  somewhat  corpulent,  and 
so  is  Mr.  Turner. 

Turner.  My  Lord,  I  humbly  beg  I  mav 
have  a  stool  to  sit  down,  I  am  troubled  with 
the  gout. 

Ld.  Bridgman*  You  may  have  one. 

Mr.  MUlington  sworn. 

My  Lord,  I  came  to  Mr.  Tryon's  on  Satur- 
day in  the  afternoon,  about  the  evening ;  and 
being  sent  for  to  come  with  Mr.  Turner,  he 
told  me  of  the  arrest  that  was  made  upon  him, 
and  said,  that  be  should  not  comply  with,  hie 
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words,  in  bringing  the  jewels  and  remainder  of 
the  money.  Be  desired  roe  1  would  go  and  in- 
tercede, chat  he  might  have  his  liberty  to  go 
about  the  jewels  :  hot  I  did  not  think  it  conve- 
nient to  make  myself  concerned  in  it.  He  al- 
ledged,  that  if  be  did  it  not  presently,  the  thief 
would  be  gone.  It  was  hinted,  that  they  that 
were  with  him,  might  go  along  with  him,  the 
marshal  and  Serjeants :  He  said,  if  so  many 
came,  they  would  irtght  him  away ;  for  he  said 
he  was  walking  about  Tower-hill  or  White- 
Chapel.  But  it  was  denved,  and  could  not 
be  granted  that  they  should  go,  it  being  out  of 
their  liberties.  He  desired  to  go  near  those 
laces,  keeping  within  the  liberties,  and  to  send 
n  them.  Sir  Thomas  Aleyn  told  him,  he 
aught  as  well  send  for  them  thither.  He  de- 
sired to  go  to  the  Hoop-Tavern,  and  then  some 
went  with  him  to  his  noose  :  his  wife  was  pri- 
vate with  him  behind  a  partition ;  then  he  came 
pot,  and  spoke  publicly  to  bis  wife,  says  he, 
There  is  a  man  will  be  walking  all  alone,  either 
at  White-chapel,  or  on  Tower-Hill,  do  yon  go 
there;  if  he  sees  yon,  he  will  ask  you  whether 
you  want  any  thing,  and  will  deliver  you  what 
I  told  you.  We  went  to  the  Hoop-Tavern 
again,  and  about  two  hours  after,  the  jewels  were 
brought  by  his  wife.  That  being  done,  we  went 
to  Mr.Tryon's,  Mr.  Turner  carried  the  jewels; 
being  at  Mr.  Tryon's  the  jewels  were  there 
opened:  we  found  by  perusal,  that  there  was 
only  a  oarennet  jewel  wanting,  of  the  value  of 
about  two  hundred  pounds ;  and  Mrs.  Turner 
said,  the  man  told  her,  that  tlwt  carcanet  was 
fallen  behind  a  chest,  but  did  net  doubt  to  pro- 
cure it  to-morrow.  Afterwards,  sir  Thomas 
Aleyn  told  him  now  he  could  do  no  less  than 
commit  him  to  Newgate.  Mr.  Turner  told 
him,  then  he  bad  better  have  kept  the  jewels. 
The  remainder  of  the  money  being  asked  for, 
be  said  he  would  be  bound  for  it. 

Mr.  Mannock  sworn. 

Ld.  Bridgman.  What  discourse  passed  be- 
tween you  and  Mr.  Turner  at  Newgate  ? 

Mannock.  My  Lord,  he  told  me  Mr.  Tryon 
was  to  give  him  500/.  to  get  the  jewels  and 
money,  and  that  he  had  got  him  500/.  and 
most  of  the  jewels :  and  that  if  sir  Thomas 
Aleyn  had  not  secured  him,  he  did  believe  that 
be  should  have  had  them  all :  but  Newgate  was 
not  a  place  to  find  them  out. 

Ld.  Bridgman.  Did  he  tell  you  of  bringing 
any  money,  from  his  own  house?  That  the 
500/.  he  delivered  Mr.  Tryon,  was  procured 
from  his  own  house  ? 

Mannock.    He  did  tell  me  so,  my  Lord. 

Turner.  My  lord,  I  own  it,  I  shall  unfold 
the  riddle  by  and  by. 

Sir  Thomas  Chamberlain  sworn* 

L.  C.  J.  Hyde.  What  know  you,  sir  Tho- 
mas, of  this  business?  Pray  let  the  Jury 
bear  you. 

Sir  T.  ChmmoerUin.  My  lord/on  Friday 
morning  I  was  at  the  Bast  India  House, 
keeping  court  these  for  that  company:  after- 


wards I  went  to  the,  Exchange,  and  being 
tired,  I  called  in  el  the  coffee-house,  and  there 
heard  that  Mr.  Tryon  was  robbed.  1 
went  directly  home,  and  dined :  about  three 
o'clock  I  went  to  Mr.  Tryon V  house,  an  oW 
friend  of  mine,  my  father's  servant  here- 
tofore, I  went  to  visit  bimf  and  found  a  great 
many  people  about  him  ;  sir  T.  Aleyn,  lady 
Garret,  and  the  countess  of  Carlisle  was 
there.  I  told  him,  Mr.  Tryon,  I  understand 
you  have  been  robbed.  Yes,  says  he,  I  hare 
a  great  loss.  I  sound  him  very  staggering 
what  he  shook!  do.  I  said,  yon  must  now 
do  like  a  man,  or  you  will  lose  all :  said  I 
to  sir  T.  Aleyn,  if  yon  do  not  help  the  poor 
man,  being  ancient,  he  will  quite  lose  all 
With  that  I  went  op  above  to  the  house,  sir 
T.  Aleyn  was  pleased  to  call  me  along  with 
bim;  I  was  by  at  all  the  examinations ;  I  did 
mistrust,  and  toad  Mr.  Tryon  in  French,  that 
no  doubt  but  that  gentleman  was  iu  the  rob* 
bery :  the  reason  was,  that  he  being  s  fre- 
quent man  in  the  house,  knew  every  thing: 
he  was  there  continually,  coming  for  jewels 
and  things,  and  no  man  could  do  it  but  him- 
self ;  that  was  my  judgment,  I  told  sir  T. 
Aleyn  assuredly  he  had  a  hand  'in  it.  My 
lord,  the  while  we  were  examining  the  ser- 
vants, word  was  brought  in,  that  he  was  heark- 
ening at  the  door,  and  in  the  yards,  which 
made  me  more  and  more  mistrust  him.  We 
heard  that  the  maid  had  been  gadding  abroad 
several  times;  I  desired  sir  T.  Aleyn  to  exa- 
mine the  maid  how  often  she  had  supped  at 
Turner's,  she  denied  any  time.  The  young 
man  was  examined,  who  said,  they  had  been 
thirty  or  forty  times  feasted  at  cof.  Turner's. 
My  lord,  sir  T.  Aleyn  has  given  you  a  just  ac- 
count, but  he  omitted  one  thing ;  be  had  a 
note  sent  him,  which  he  had  in  his  pocket, 
touching  Mr.  Turner's  going  about  removal  ot 
the  money  into  the  Minories;  and  before 
Turner  came  in,  be  examined  Mrs.  Turner 
upon  that  notes  says  he,  you  were  there  too, 
and  carried  the  money.  Soys  she,  she  is » 
liar  and  a  whore  for  saying  so.  Col.  Turner 
came  in  and  said,  why  do  you  torment  *jm 
vex  my  wife;  and  nlbag  a  curstn£,  and  sw«a> 
ing  and  banning,  said  she  was  with  child,  Jjj? 
will  make  her  miscarry,  let  her  alone.  Sir  T. 
^Vleyn  examined  him  where  he  had  been  that 
day,  and  that  night ;  be  told  him  of  maoy  ta- 
verns, and  going  to  see  bis  horse,  and  I  too* 
not  what,  but  we  found  bun  faltering.  W*° 
the  jewels  were  brought,  there  being  two  no** 
sir  T.  Aleyn  bad  one,  and  I  another.  Tm 
old  gentleman  was  so  joyful  to  see  tbem  again, 
that  lying  by  him,  and  handling  tbem,  hi 
pulled  two  or  three  down  with  his  *!«**• 
Says  Mr.  Turner,  come,  I  koow  what  belong 
to  tbem  better  than  any  of  you,  and  read  «*• 
over,  end  I  will  shew  them  you.  There  wsi* 
in*  one  jewel,  says  he,  that  rogue  that  has  «* 
other  money,  hath  this  jewel,  hut  I  do  a* 
doubt  but  I  shall  and  that  out  loo.  We  P* 
tbem  all  together,  and  sir  T.  AJayo  *«•** 
tbem  with  his  seal    for  she  bags  of  J&0W 
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I  saw  them  taken  out,  and  one  being  waled 
with  a  small  tea),  I  pat  on  both  my  spectacles, 
1  found  a  lion  rampant  at  top  in  one  of  the 
quarters ;  said  I,  this  is  a  seal  of  some  great 
person ;  and  then  a  letter  was  brought  down, 
nnd  being  compared,  I  was  satisfied  in  my  con- 
science they  were  alike.  Sir  T.  Aleyn  told  me 
he  must  make  a  mittimus  for  him  and  his 
wife :  said  she,  do  you  send  me  of  your  er- 
rands? you. shall  send  somebody  else  another 
time :  1  thought  it  would  come  to  this.  After 
ranch  ranting  and  swearing  (I  thought  the 
devil  would  have  fetched  him  out  of  the  room) 
he  said,  that  be  had  better  have  kept  the 
jewels,  than  to  bring  them  forth,  and  to  suffer 
f&r  it  himself,  for  he  had  pawned  his  soul,  and 
would  not  reveal  it ;  and  said,  that  Mr.  Trron 
had  likewise  engaged  tbe  like  to  him.  For  the 
COOL  he  offered  his  bond. 

Lord  Mayor.  Pray  repeat  one  part  of  your 
evidence  again;  that  was,  that  somebody 
came  to  Mr.  Tryon's  house,  from  the  house  in 
the  Minories,  charging  Mrs.  Turner  to  have 
been  at  that  house. 

Sir  T.  Chamberlain.  I  said,  that  before  Tur- 
ner came  in  with  the  jewels,  Sir  T.  Aleyn  had 
received  a  little  note,  wherein  was  affirmed, 
that  Turner  and  his  wife  had  been  there ;  with 
which  she  was  acquainted,  and  swore  and  took 
on,  she  was  a  whore,  for  she  was  not  there. 

Sir  T.  Aleyn.1  When  I  examined  Mrs.  Turner, 
she  would  own  nothing.  Why,  said  I,  will  you 
deny  this  which  is  so  apparent?  that  you  were 
there  (the  maid  told  you  so  now)  you  deny'd  it 
when  I  charged  you  with  it. 

Mrs.  Turntr.  I  did  not,  it's  false;  what 
did— 

Turner.  Prythee  be  patient,  dear  Mai,  come 
sit  thee  down. 

Sir  T.  Aleyn.  I  asked  Mrs.  Turner  whether 
she  knew  of  any  money  carried  to  the  Minories 
that  day ;  she  said,  she  knew  of  no  money  at 
all,  and  said  she  was  a  whore  that  said  it. 

Mrs.  Turner.  They  put  it  to  me,  that  I  knew 
who  brought  the  money  to  my  house,  and  that 
a  woman  acquainted  them  so ;  I  said  she  was 
a  lying  whore  that  said  so. 

L.  C.  J.  Bridgman.  Mr.  Hill,  what  time  of 
night  did  you  go  out  that  night  ? 

Hill.  It  was  seven  or  eight  o'clock. 

L.  C.  J.  Bridgman.  Was  the  door  lock'd  ? 

Hill.  Yes. 

L.  C.  J.  Bridgman.  Did  you  carry  the  key 
with  yqu?—  Him.  Yes. 

L.  C.  J.  Bridgman.  Was  there  any  more 
keys? 

Hill.  There  was  another  above  in  the  cham- 
ber by  my  master's  hed. 

L.  C.  J.  Bridgman.  Did  you  find  that  other 
key  when  you  came  back  ?— Bill.  Yes. 

L.  C.  J.  Bridgman.  In  the  same  place  ? 

HUL  I  know  not  that. 

L.  C.  J.  Bridgman.  Mr.  Hill,  you  have  been 
acquainted  with  some  transactions  between 
Mr.  Tryon  and  Turner ;  was  he  not  employed 
about  a  mortgage  ? 

Hill,  Two  or  three. 


L.  C.  J.  Bridgman.  Were  not  tbe  names  of 
some  persons  given  to  you  to  that  purpose  ? 

Hill.  We  have  two  or  three  mortgages  my 
master  lent  him  so  much  money  upon :  we 
heard  of  one  man,  but  whether  he  gave  order  to 
Mr.  Turner  to  take  so  much  money  upon  the 
land,  we  know  not. 

L.  t.  J.  Bridgman.  Mi.  Tryon,  hare  yon 
inquired  after  the  persons  ?  , 

Tryon.  No,  my  Lord ;  I  did  believe  all  was 
true. 

Garret.  I  have  inquired  after  sir  Theopbilus 
Gilpin,  but  cannot  find  that  he  has  any  estate 
in  England. 

Turner.  My  Lord,  Gilpin  only  assigns  a 
judgment  of  Wescctt's. 

L.  C.  J.  Bridgman.  Then  if  Wescott  be  good 
it  is  sufficient ;  you  should  enquire  after  him  ? 
Sir  T.  Aleyn.  My  Lord,  John'  Turner,  his 
son  there,  fled  away  from  me,  when  Icarae  to 
the  house  m  the  Minories. 

L.  C.  J.  Bridgman.  Why  did  you  fly  away? 
John  Turner.  I  did  not,  sir. 
Sir  T.  Aleyn.   No  !  You  ran  away  as  fast  as 
you  could ;  you  got  o?er  a  ditch. 

John  Turner.  My  Lord,  a  woman  cryed  out, 
'  Get  away  and  sa?e  your  life !'  aud  I  not 
knowing  what  the  matter  was,  I  went  away. 

Col.  Turner.  Poor  boy  !  he  thought  thieves 
had  been  coming,  and  affrighted'  him. 

'm  Sir  T.  Aleyn.  As  to  Ely  Turuer,  I  examined 
him  upon  the  Sunday,  the  day  after  his  father 
was  committed  ;  he  would  not  confess  the  car* 
tying  of  any  money,  and  the  maid  swearing  it, 
I  committed  him  also. 

Col.  Turner.  What's  that  of  Ely  ?  upon  ray 
soul,  the  boy  carried  none. 
John  Turner.  I  carried  what  was  carried. 
Col.  Turner.  My  Lord,  one  sou  is  as  dear  to 
me  as  the  other,  but  if  either  be  more,  it  must 
be  my  eldest ;  but  yet  I  must  say,  it  was  John 
my  eldest  son  that  carried  the  mouev. 

Sir  T.  Aleyn.  My  Lord,  W.  turner  was 
brought  before  me  on  Tuesday  or  Wednesday  : 
sir  R.  Brown  sent  out  his  warrant  for  him,  be- 
ing a  person  of  evil  name,  and  likely  to  do  such 
a  fact ;  being  taken,  he  was  brought  before  me. 
My  Lord,  when  Mr.  Tryon  looked  upon  him, 
he  suspected  him :  I  examined  him  when  he 
saw  Col.  Turner ;  he  said,  not  these  three 
years,  dot  to  speak  to  him ;  and  yet  one  at  the 
Cock  behind  the  Exchange  said,  this  W.  Turner 
staid  for  Col.  Turner  at  bis  house  two  hours; 
that  Col.  Turner  came  in,  paid  for  the  pot  of 
drink,  and  for  ought  he  knew  they  both  went 
together;  thereupon  I  committed  him.  In 
the  afternoon  I  ordered  this  person  to  send  his 
servant;  one  came  and  made  oath  that  he  came 
in,  and  inquired  for  Col.  Turner,  asked  for  him, 
staid  two  hours  for  him ;  that  they  went  both 
out  of  the  house  together :  and  this  was  on  the 
Wednesday  the  day  before  the  robbery. 

William  Dosvct  «wom. 

All  that  I  can  say  is  this :    William  Turner 
was  at  my  house  on  Wednesday  was  seven*  . 
night  last ;  comes  in,  and  called  for  a  flagon  of 
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beer ;  there  comes  in  a  customer  of  mine,  say* 
he  to  me,  What  do  you  with- such  a  fellow  in 
your  house  ?  Have  a  care  of  him,  he  is  a  danger- 
ous fellow.  Presently  after  col.  Turner  came 
in,  and  paid  for  a  flagon  of  beer,  and  went 
away. 

Col.  Turner.    I  drank  not  with  him,  did  I  ? 

Dawes,    Not  that  i  saw. 

L.  C.  J.  Bridgman.  Sir  T.  Alevn,  did  not 
this  Wm.  Turner  deny  that  he  had  seen  col. 
Tamer  lately  ? 

Sir  T.  Aleyn.  lie  said  positively  he  had  not 
teen  him  these  three  years,  so  as  to  speak  to 
him ;  said,  he  was  grown  too  high  for  him. 

John  Rouse  (Dawes's  servant)  sworn;     . 

L.  C.  J*  Bridgman.  Do  you  remember  when 
Wa  Turner  was  at  your  master's  house? 
which  is  he  ? 

Bottle.  That's  he  {pointing  to  William)  he 
was  there  upon  Wednesday  the  6ih  of  this 
month. 

L.C.  J.  Hyde.  Did  James  (called  colonel) 
Turner  come  there  then  ? 

Route.  William  came,  and  said  be  staid 
for  the  colonel ;  and  by  and  by  the  colonel 
came. 

L.  C.  J.  Hyde.  When  he  came,  what  did 
they? 

Rouse.  He  went  to  the  bar,  and  paid  the 
reckoning. 

L.  C.  J.  Hyde.    What  time  of  the  day  ? 

Rouse.    About  twelve  or  one  o'clock, 

L.  C.  J.  Bridgman.  D\d  you  ever  see  them 
both  there  before  ? 

Rouse,  No,  1  never  saw  them  together  be- 
fore, but  several  others  liave  enquired  for  col. 
Turner  at  oar  boose. 

L.  C.  J.  Hyde.  By  the  oath  you  have  taken, 
did  Wm.  Turner  say  he  staid  tor  col.  Turner, 
and  that  after  col.  Turner  came,  he  paid  for  the 
drink,  and  they  both  went  away  together,  and 
this  on  the  Wednesday  ?  \ 
Rouse.    Yes,  Sir,  it  was  so. 

Col.  Turner.  My  lord,  I  left  him  there ;  he 
followed  me  to  the  Exchange  about  his  arrears, 
as  twenty  poor  gentlemen  do. 

Mr.  Garret,  Mr.    Watcher,  and  Mr.  Peter 
Cully,  sworn.  . 

Mr.  Cully.  I  was  at  Mr.  Tryon's  this  day 
seven  night;  as  I  came  from  him,  I  metSirTho. 
Aleyn,  Col.  Turner,  and  Major  Tasker  coming 
up  stairs ;  they  asked  who  was  there  with  Mr. 
Tryon  ?  I  told  them  nobody.  Turner  desired 
earnestly  they  would  stay  a  little ;  for  (says  he) 
before  God  you  will  spoil  all  the  business  by 
and  by.  After  he  had  been  a  little  time  with 
Mr.  Tryon,  he  comes  forth  again,  he  takes  up 
the  bags  of  money,  says  he,  These  belong  to 
me,  this  is  not  Mr.  Tryon's  money  ;  He  carries 
it  to  the  old  gentleman ;  he  comes  into  the 
room,  says  he,  Gentlemen,  you  may  be  all 
gone,  the  okl  gentleman  is  satisfied,  his  money 
and  jewels  shall  be  forth-coming  by  5  o'clock 
this  night ;  persons  of  quality  are  concernedjn 
the  business,  and  the  old  gentleman  will  not 


prosecute.  I  asked  col.  Turner,  Why  was  the 
money  carried  from  your  house  to  the  Mino- 
rie>  ?  He  said  there  was  none,  and  did  affirm  it 
with  an  oath.  When  the  bags  were  taken 
out  of  the  wallets,  upon  comparing  of  a  seat  uf 
one  of  the  bags  with  the  seal  of  a  letter  pro* 
duced,  I  found  them  the  same.  That's  all  I  can 
say.    . 

Mr.  Watcher.  My  lord,  last  Saturday  be* 
tween  twelve  nod  one  o'clock  came  col.  Turner 
on  the  Exchange,  and  said  that  Mr.  Tryon 
should  have  all  his  money  and  jewels  by  three 
o'clock  that  afternoon ;  and  if  any  inau  could 
say,  that  he  lost  sixpence  of  his  money,  or  six- 
penny-worth of  his  jewels,  he  had  two  fellows 
in  custody  that  should  suffer  for  it.  And  asking 
him  why  the  money  was  that  morning  removed 
from  his  house  to  the  Minories,  be  said  with  a 
great  oath,  the  money  was  never  in  his  boose. 

Mr.  Garret.,  When  col.  Turner  brought 
home  the  money,  he  took  up  one  of  the  wal- 
lets, and  said,  *  Jack,  take  notice,  this  is  my 
'  money.' 

L.  C.  J.  Hyde.    Where  was  this? 

Garret.  In  my  cousin  Tryon's  house ;  and 
that  he  only  left  it  with  my  cousin  Tryon. 
When  we  looked  over  this  money  in  the  even- 
ing, we  found  that  seal  that  this  gentleman 
(pointing  to  Mr.  Cully)  hath  spoke  of;  it  was  a 
little  defaced,  but  yet  apparent  enough. 

Turner.  I  did  say  so,  my  lord ;  he  speaks 
truth. 

Mr.  Pilkington  sworn. 

I  can  say  no  more  than  hath  been  said  al- 
ready :  I  shall  repeat  it.  Being  at  the  Hoop- 
tavern  with  Mr.  Tryon's  man,  and  others,  with 
the  officers,  we  were  discoursing  of  his  robbery; 
and  I  was  saying,  That  I  admired  he  being  so 
ancient  a  gentleman,  they  would  use  him  so 
barbarously  as  hath  been  related.  Said  col 
Turner,  In  that  (hey  went  beyond  their  com- 
mission, they  had  no  order  for  it.  And  being 
asked  how  they  got  into  the  house,  he  said  one 
got  into  the  cellar  in  the  day  time :  [And  so 
related  it  in  the  same  manner  as  several  wit- 
nesses before.]  Being  asked  how  his  tooth 
came  to  be  beaten  out  ?  Savs  he,  It  was  not 
with  a  blow ;  but  the  man's  ringer  being  in  his 
mouth,  he  closed  his  teeth,  and  struggling  to 
get  out  his  finger,  his  knuckle  thrust  out  the 
tooth,  And  then  Mr.  Tryon's  man  saying,  If 
he  and  the  maid  had  been  at  home,  they  should 
have  been  killed :  No,  said  Turner,  you  would 
only  have  been  bound. 

L.  C.  J.  Hyde.  Now,  Mr.  Turner,  you 
have  heard  your  Charge ;  you  will  do  well  to 
make  an  AnsWer  to  it ;  you  see  what  is  laid  to 
your  charge. 

Turner.  Ay,  my  Lord :  I  shall  clear  it  all, 
every  syllable  of  it. 

Mr.  Martin's  Coachman  was  called  and  swora. 

L.  C.  J.  Bridgman.  Tell  the  jury  what  voa 
know:  did  you  see  any  people  about  Mr. 
Tryon's  house  upon  Thursday  night  ? 

Coachman.  I  did;  sny  lord  :  f  was  come  by 
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from  the  play-house  with  my  coach ;  I  taw  four 
men,  two  on  one  side  of  the  door,  and  two  on 
the  other  side;  every  one  bad  a  handkerchief 
tied  about  hii  neck*,  and  every  one  of  them  had. 
a  good  cudgel  in  his  hand. 

X.  C.  J.  Bridgma*.  What  lime  a-njght  was 
that  ? 

Coachman.  About  eight  or  nine  o'clock  at 
night. 

Lord-Mayor.  Was  their  faces  turned  towards 
Mr.  Tryon's  door,  as  if  they  were  to  go  in,  or 
to  knock  ? 

Coachmen.  No,  Sir,  two  stood  towards  Fen- 
churcli-Street,  and  two  stood  towards  Leaden- 
hall-Street.  I  did  suspect  such  a  business ;  for 
they  pulled  down  their  hats  over  their  faces. 

L.  C.  J.  Hyde.  What  kind  of  cudgels  had 
they? 

Coachman.  Sticks  somewhat  bigger  than 
waikJOMtaves. 

Mr.  Tryon  looking  upon  William  Turner  at 
the  bar,  said,  This  man,  whose,  name  is,  (as  I 
understand)  William  Turner,  I  do  suppose  to 
he  one  of  the  two  that  was  in  my  chamber  at 
the  bed's  side,  and  that  indeed  did  strike  out 
my  tooth.  I  asked  him,  Why  do  you  use  me 
so  inhumanly,  like  a  beast,  and  not  like  a  man  ? 
I  am  quiet ;  what  would  you  have  ?  Says  he, 
Be  still,  you  shall  not  rose  a  hair  of  your  head. 

L.  C.  J.  Hyde.  You  believe  that  to  be  the 
man  ? 

Tryom.  I  would  be  loth  to  charge  him  ;  but 
he  is  as  like  him  as  any  I  ever  saw. 

L.  C.  J.  Hyde.  Had  they  either  vizors  or 
masks  on  ? 

Ztyon.  Nothing,  my  Lord;  bare-faced.  One 
said  to  the  other,  it  is  but  past  11  of  the  clock ; 
else  I  had  not  known  it :  I  was  asleep,  with 
surprise  amazed,  being  an  ancient  weak  man. 

L.  G.  J.  Hyde.  Ai  near  as  you  can  conjec- 
ture, is  that  the  man  ? 

Try*.  Yes,  both  of  face  and  pitch. 

Lard- Mayor.  Mr.  Tryoa,  did  you  observe 
those  persons  that  were  at  your  bed-side,  whe- 
ther they  had  handkerehiess  or  cravats  about 
their  necks?     , 

Tryon.  My  Lord,  I  did  not  take  nonce  of 
that ;  I  do  not  remember  it. 

JL  C.  J.  Hyde.  You  hear  your  indictment : 
that  tea,  aud  William  and  John,  are  indicted. 
for  the  felony  and  burglary,  for  breaking  end 
entering  into  the  house  of  Mr.  Fraocis  Tryon, 
end  stealing  the  particular  goods  and  money, 
as  yea  have  beard  :  I  would  propose  this  co 
you,  to  make  jour  defence  touching  yotir 
charge :  Which  is,  first,  that  yoa  and  Wi&iam 
met  the  day  before ;  he  came  in  first,  add  said 
he  staid-  there  until  }ou  came  ;  you  came,  and 
paiH  the  reckodrag,  and  went  away  :  yoa  two 
were  together  the  day  before :  what  your  busi- 
ness wee,  yeu  can  better  tell  than  I.  The 
night  he  was  robbed,  bis  servant  being  mat*, 
the  door  was  double  locked.  You  knew  an  the 
private  places,  where  the  keys  las,  ail  ta*  rooms 
whereirf  cash,  jewels,  where  every  thing  was  ? 
and  it  was  not  possible  this  burglary  cents!  be 
committed  but  by  one  that  knew  those  things. 

VOL,  VI. 


/  Turner.  There  are  about  twenty  people  that 
knew  as  much  as  I ;  bis  servants,  and  such  as 
bad  been  his  servants. 

L.  C.  J.  Hyde.  It  falls  out  that  the  self-same 
night  after  this  house  was  robbed,  in  the  room* 
ing  early,  you,  your  wife  and  son,  go  to  remove 
store  of  money  out  of  your  house. 

Turner.  It  was  two  nights  after  the  robbery  s 
pardon  me,  my  dear  Lord. 

L.  C.  J.  Hyde.  When  ton  sorry  this,  yoa 
go  with  a  false  story,  That  a  merchant  was 
broke,  and  you  must  needs  have  some  of  the 
money  for  his  wife  and  eight  children;  and 
this  money  was  to  be  set  aside  for  them. . 

Turner.  It  Was  so,  my  good  Lord. 

L.  C.  J.  Hyde.  You  would  do  well  to  hold 
your  peace  a  while :  your  wife  and  you  dis- 
owned you  removed  any-  money ;  yet  after* 
wards  when  the  money  was  brought  there,  and 
taken  upon  suspicion,  (you  taken  in  the  very 
place  removing  the  money)  you  owned  it  to  be 
your  own  :  that  then  it  appeared  that  one  of 
those  bags  was  sealed  with  the  bishop  of  Chi- 
chester's seal ;  and  at  the  time  of  the  burglary, 
there  was  600/.  in  bags  left  with  Mr.  Tryort, 
sealed  with  the  said  seal;  and  one  of  those 
bags  you  brought  back  was  taken  with  you,  and 
owned  to  be  your  own,  and  had  the  same  seals. 
— That  is  proved  by  four  or  five  witnesses, 
compared  with  the  seal  of  a  letter  of  the  bishop, 
Yoersnn,  on  their  coming  thither,  be  takes 
footing  and  leaps  over  the  ditch  to  escape, 
which  is  a  good  just  ground  of  suspicion  that 
he  is.,  guilty  of  somewhat  that  he  would  not 
abide  to  answer.  Yourself  and  wife  take  upon 
yon  to  know  every  thing :  yon  knew  how  the 
usage  was ;  that  there .  was  a  purpose  they 
should  not  be  killed;  that  he  sms  gagged;  that 
they  exceeded  their  commission ;  if  the  man  and 
maid  had  been  at  home,  they  should  have 
been  but  bound.  All  particulars  you  take 
upon  yon  to  know,  and  to  confess  the  a  hole 
and  the  manner  of  it ;  oay,  tell  the  story  how 
they  came  in. 

Turner.    As  I  was  informed. 

I*  C.  J.  Hyde,  Lay  all  this  together,  unless 
you  answer  it,  all  the  world  must  conclude  that 
you  are  one  that  did  this  robbery. 

Turner.  I  shall  answer  it ;  I  hope  td  ehre 
all  the  world  satisfaction.  Pray  can  Mr. 
Vandeputt,  Mr.Coveit,  Mr.  Bsnow,  Mr.  Cook, 
my  maid,  and  the  lord  marquis  of  Dorchester's 
servant. 

L.  C.  J.  Hyde.    Tell  as  to  what  purpose. 

Turner.    To  dear  every  particular. 

L.  C.  J.  Hyde.    Open  it. 

Turner.  I  shall  first  pf  ore  that  a^onTber*. 
day  night,  the  time  of  this  supposed  burglary, 
that  myself,  my  wife*  aad  all  my  family,  were 
in  bed,  fast  asleep,  and  innocent,  not  knowiftf 
any  thing  of  this  business.  This  I  shall  prove ; 
if  not,  let  me  hang  and  all  my  fiunily. 

L.  C.  J.  Bridgmm.  AH  this  may  be  true, 
and  yet  tats  not  to  the  purpose. 

Turner.  Then  I  cannot  be  guilty  of  the 
burglary. 

L.  C.  J.  Bridfman.  If  yon  will  lay  and  plot 
2Q 
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Such  a  robbery,  though  you  are  not  there,  yet 
you  are  guilty  of  it* ;  for  it  it  ordinary  that 
the  main  tetter  will  not  be  present  at  such 
timet,  but  will  be  then  in  bed,  that  people  may 
take  notice  thereof.  But  satisfy  the  court  by 
what  means  you>  came  by  this  money  and  jewels, 
and  then  call  jour  witnesses. 

Turner,  1  shall  go  ou  by  degrees,  and  sa- 
tisfy you  as  to  the  whole. 

L.  C.  J.  Hyde.  My  lord  Bridgman  hath  put 
you  upon  the  right  business :  Do  that  in  the 
first  plaee ;  make  it  appear  how  you  eatne  to 
know  so  exactly  the  whole  carriage  of  this  busi- 
ness, and  how  you  came  by  the  money  and 
jewel  4. 

Turner.  I  shall  do  it,  my  lord.  The  con- 
stable coining  for  me,  by  direction  of  Mr.  Tryon, 
to  assist  him,  I  enroe  to  him :  saith  he,  some 
villains  have  been  here,  and  have  robbed  me 
ibis  night;  which  made  me  weep.  Said  I, 
these  are  wicked  people :  I  gave  you  notice 
bow  yoir  should  liavo  been  robbed  about  a 
year  siucc;  but  that  was  prevented.  And 
eaitH  Mr.  Tryon,  for  God's  sake  assist  me  in 
tbis,  and  I  shall  be  thankful  to  you.  Sir,  said 
1,  did  you  see  the  faces  of  them  ?  Said  he,  It 
run  in  my'mind  very  strongly  that  one  of  them 
is  Christmas.  Said  I,  who  is  he  ?  Saith  he,  It 
was  Hanson  the  grocer's  man.  I  know  Hanson, 
said  I.  Mosely,  go  and  knock  up  Hanson, 
and  know  where  Christmas  is,  and  bring 
him  to  Mr.  Tryon.  Mosely  took  two  or 
three  men,  and  went  'to  Thomas  Hanson,  in 
Mark>lane,  and  there  found  at  a  bricklayer's 
house  where  Christmas  lay :  He  was  a  little 
refractory  to  rise.  Another  constable  coming, 
he  came  down ;  and  then  they  sent  Christ- 
mas to  the  Compter.  Mosely  came  and  told 
us  he  was  in  the  Compter.  I  sat  with  Mr.  Tryon 
that  night.  But,  my  lord,  pray  observe  how  my 
name  came  into  question :  the  young  man  and 
maid  being  out,  came  home  late,  the  constable 
was  there  then :  Friends,  saith  he,  where  have 
you  bee»V  saith  he,  I  have  been  at  col.  Turner's 
at  supper;  which  was  a  notorious  lie,  and 
brought  me  here  in  question  ;*  God  forgive  him 


*  But  it  seems  that  if  this  had  been  the  fact, 
he  should  not  have  been  convicted  as  a  prin- 
cipal in  this  offence,  but  ouly  as  an  accessary 
before  the  fact.  "  That,  which  makes  an  ac- 
cessary before,  is  command,  counsel,  abetment 
or  procurement,  by  one  to  another,  to  commit 
a  felony,  when  the  commander  or  counsellor  is 
absent  at  the  time  of  the  felony  committed » 
for  if  be  be  present,  he  is  principal."  1  Hale's 
Picas  of  the  Crown,  616.  But  if  in  aid  of  the 
others  he  had  stood  to  watch  in  some  adjacent 
place,  while  they  entered,  &c.  he  would  have 
Deea  guilty  of  the  burglary.  See  1  Hale's  Pleas 
«f  the  Crown,  439,  555,  1  Hawkins  PL  Cr. 
988  Ed.  1795.  NB.  The  marginal  reference  iu 
the  last  mentioned  book  to  Kelyng,  ill,  seems 
.to  be  not  at  all  to  the  purpose.  For  more 
learning  concerning  accessaries,  see  the  Case  of 
Mac  Daniel  and  others,  a.  d.  1754,  infra.  See 
also  Foster,  Disc.  8,  oh,  1,  s,  fc 


for  it.  Away  comes  the  constable,  by  direction 
of  Mr.  Tryon,  and  HuTs  lye  together.  He  came 
to  my  bouse ;  we  were  all  asleep.  I  rose,  and 
asked,  Who  is  there i  It  is  I,  sakTMr.  Mosely; 
Mr*  Tryon. is  robbed;  pray  comedown.  I 
came  down,  and  opened  my  door.  Saith  Re, 
Was  Mi*.  Tryon's  men  and  maid  here  at  sup- 
per? When?,  said  I.  To-night,  said  he.  I  hare 
had  nosuppers  these  nine  months,  said  I:  This 
William  is  a  very  rogue]  Whereupon  the  con* 
stable  replied,  Are  your  sons  within  ?  Yes,  in 
bed  these  two  hours.  Do  yoa  suspect  any 
thing  by  my  sons  ?  he  went  and  looked,  and  saw 
my  wife,  he  finds  ray  sons  fait  asleep ;  the  one 
indeed  was  awake.  Pray,  »nid  I,  see  that  you 
know  them  again.  Upon  my  honour,  my  lord, 
this  boy  (pointing  to  Ely)  was- asleep. 

L.  C.  J.  Hyde.  Upon  your' honour,  sir] 
pray  speak  by  your  honesty. 

Turner.  Lapsus  Ungu*,  my  lord :  It  is  my 
usual  phrase.  I  hope  I  shall  appear  to  be  a 
good  man.  This  child  was  awake  :  be  saw  the 
maid,  my  daughters :  searched  every  room, 
searched  every  place  that  was  to  be  imagined 
to  be  searched.  Saith  the  constable,  I  am  very 
glad  that  your  servants,  your  children,  and  yoa 
are  in  this  condition:  I  will  acquaint  Mr. 
Tryon,  what  a  rogue  this  Hill  is,  how  he  hath 
belied  you.  Nay,  said  I,  pray  take  me  with 
you;  aad  so  I  went  with  my  hair  put  under  my 
cap.  When  I  came  to  Mr.  Tryon's,  I  asked 
him  who  bad  been  there?  Pardon  me,  my  dear 
lord,  if  I  were  guilty,  I  should  not  speak  any 
thing  to  excuse  it.  When  I  had  understood 
tbis,  I  pave  the  constable  five  shillings,  and  de- 
sired hir  to  .search  about  this  business.  I  went 
to  Mr.  jeorge  Day  the  goldsmith,  and  gave 
him  a  n  «te  of  those  thiags,  to  be  printed,  that 
they  said  they  had  lost.  Friday  came ;  and  at 
night  sir  Thomas  Aleyn  was  pleased  to  argue  it 
with  me :  I  told  him  and  the  gentleman  these 
must  be  some  rogues  that  know  the  house; 
which  put  me  in  mind  of  a  former  crew  that 
was  to  rob  him  a  year  since. 

L.  C.  J.  Bridgman.  We  would  be  glad  yoa 
would  speak  to  the  purpose. 

Turner.  I  did  charge  the  constable  aad  Mr. 
Pilkington  that  they  would  get  up  before  day ; 
and  that  they  would  go  to  such  and  such  places 
where  the  constable  and  I  had  privately  spoken 
of,  to  Ratcliff,  or  RatcliftCross.  The  consta- 
ble and  Mr.  Tryon's  man  had  been  there  ;  hut 
the  man  and  his  wife  was  gone  into  London ; 
But  afterwards,  by  inquiry,  the  boy  said  they 
were  gone  into  Hertfordshire  a  week,  before. 
This  boy  is  in  two  tales:  here  it  *onie>  pray 
God  these  people  be  honest.  "* 

L.  C.  J.  Bridgman.    Go  on. 

Turner.  Your  honour's  servant,  my  lordv 
Afterwards  I  went  beyond  the  litttepostera 
between  the  two  Tower-hills,  near  the  Tower- 
ditch  :  There  is  one  John  Wild,  who  bad 
been  formerly  here  in  Newgate;  he  ahould 
have  been  transported.  Tbis  follow  coming 
into  my  mind.  I  having  before  been  ts>  take 
him  in  East-Smithfield,  I  had  news  he  used 
Wfeifechapel,  £ast-3miibfield,  and  Tower- hill, 
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mild  had  lodgings  by  the  Blue  Boar  by  the  lit- 
tle Postern,  and  at  Noah's  Ark.  and  at  the 
Uon-iu-the- Wood,  the  corner  house  at  Tower- 
ditch.  This  house  about  Tower-ditch  and  the 
NagVHead  at  Whitecbapel  were  -the  two 
places  where  I  found  those  persons  about  a 
twelvemonth  since,,  that  should  have  robbed 
him.  Going  now  from  house  to  house,  I  passed 
a  fellow  io  black,  in  a  large  coat,  such  another 
mau  as  this,  (pointing  at  one  that  stood  hy :) 
he  was  in  a  black  loose  coat,  and  be  was 
trimmed  with  ribband  nt  the  knees.  This 
person  I  passed  him,  and  be  passed  me;  and' 
then  I  out-went  him  ;  and  meeting  him  on  the 
other  tide,  I  was  confirmed  it  must  be  one  of 
these  fellows  I  looked  for,  one  Wild  or  White. 
Passing  the  second  time,  1  ran  to  him,  thrust- 
ing to  him.  What  mean  you,  Sir?  said  he. 
Said  I,  I  mean  to  lay  flat  felony  to  your  charge. 
Do  not  you  know  me  ?  No,  said  he,  with  a 
great  oath.  Then  I  know  you.  Who  is  it, 
colonel  Turner  ?  said  he.  I  said,  Ay.  Saith 
he,  What  do  you  mean  ?  Said  I,  Mr.  Tryon's 
house  was  robbed,  and  you  are  the  .person  that 
I  will  lay  flat  felony  to ;  you  should  have  been 
one  of  them  that  were  to  rob  hiai  a  year  since, 
when  colonel  A  si  it  on  betrayed  you  all.  He 
began  with  some  hard  oaths :  Be  quiet,  said  I, 
I  will  call  out;  you  are  an  undone  man:  I 
will  lay  this  felony  to  you. 

L.  £.  J.  Bridgman.     What  nfeht  was  this? 

Turner.  The  Friday  night  following,  about 
13  o'clock  at  night.  I  shifted  my  hold  from 
his  collar  to  the  waistband  of  bis  breeches ;  I 
thought  I  hnd  him  secure.  Said  I,  Wild,  do 
not  deceive  yourself,  play  not  the  fool;  if  you 
will  save  jour  life,  let  me  see  where  those  goods 
and  monies  are,  else  you  will  go  to  pot.  Saith 
he,  Pray  speak  lower;  we  shall  be  heard. 
Well,  I  will  speak  lower.  We  walked  to  the 
hill.  I  had  fast  liold  of  his  breeches  all  this 
while;  and  yet  I  was  afraid  he  might  have 
some  dagger,  and  stab  mt :  Said  I,  Be  brief, 
you  are  alone;  either  resolve  me,  or  I  will  call 
out.  Then  I  will  tell  you,  said  he :  Colonel 
Turner,  I  understand  you  are  a  person  of  l*o- 
nour,  and  a  gentleman  that  will  keep  your 
word:  and  if  you  will  upon  a  serious  vow  and 
promise  save  my  life,  I  will  unfold  the  busi- 
ness; but  if  you  will  not,  with  a  great  oath, 
saith  he,  you  shall  hang  me,  and  lose  all  the 
jewels.  Said  I,  What  will  you  have  of  roe  ? 
Saith  he,  You  shall  swear  to  me,  <  That  by 
'  the  blood  of  that  Jesus  Christ  that  died  for 
'  you,  and  I,  and  all  sinners,  that  I  shall  have 
*  my  life  free,  in  case  I  discover  the  thing  to 
1  you;'  and  then  I  will  tell  you  more:  if  you  will 
not  I  will  tell  you  nothing,  do  with  me  what  you 
will.  Saith  I,  Wild,  I  shall  stand  with  you  so 
long,  that  I  shall  have  my  throat  cut.  Upon 
my  salvation,  saith  he,  stooping  down  upon  his 
knees,  saith  be,  Let  me  never  rise  up,  if  I  am 
not  just  to  you ;  and  not  a  hair  of  your  head 
shall  be  touched.  Said  I,  Come,  stand  up: 
I  do  declare  to  you  that  I  will  endeavour  with 
old  Mr.  Tryon :  tell  me  where  the  things  are. 
They  are  not  far  off.    When  art  they  ?  They 


are  at  two  places :  but  do  you  smear  to  me. 
He  did,  in  short,  make  me  say  the  same  words 
that  I  have  repeated,  and  that  I  would  get  Mr. 
Tryon  to  engage  himself  too  by  the  same  oath. 
I  did  swear  to  him,  thinking  my  life  in  danger, 
and  thinking  my  friend's  goods  likely  to  be 
lost ;  and  did  and  do  intend  hy  the  help  of 
God  to  make  good  my  oath.  Saith  he,  Walk 
wiih  me.  lie  whistled  once,  the  second  time, 
and  at  a  pretty  distance  a  third  time;  and 
within  a  little  while  came  another  fellow  to 
him,  at  the  further  end,  by  the  Horsc-Skoe 
tavern.  He  comes.  Saith  he,  Art  thou  come, 
Tom?  I  think  he  called  him  White.  Ay,  saith 
he.  What  shall  we  do?  We  are  all  undone; 
my  face  is  known.  But  I  have  lit  in  the  hands 
of  a  gentleman  who  will  save  my  life;  but  for 
you,  he  knows  you  not.  Saith  he,  the  money 
must  be  returned ;  go  and  fetch  that  money. 
Said  I,  Shall  not  I  go  with  them  ?  No,  said  he* 
And  truly,  my  lord,  Iwjw  very  glad  to  take 
him  at  bis  word  :  If  I  had  gone,  I  might  have 
had  my  throat  cut.  There  was  this  500/. 
brought  at  twice,  three  and  two.  They  went 
again,  and  brought,  as  I  take  it,  two  and  one; 
so  there  was  three  and  two,  and  two  and  one. 

L.  C.  J.  Biidgman.     Who  brought  it? 

Turner.  White.  All  this  while  I  had  the 
fellow  by  the  breeches,  and  would  not  part 
with  him.  It  was  from  a  little  past  twelve  till 
four  bringing,  and  was  left  on  the  causey,  and 
went  away  and  fetched  the  other.  This  fellow 
and  1,  all  alone  together,  had  this  discourse: 
Said  I,  What  desperate  villains  were  you  to 
go  and  use  the  old  gentleman  in  this  manner, 
fourscore  years  of  age  !  You  beat  and  abused 
him ;  you  are  sti  angc  mad  fellows :  why  could 
you  not  let  him  tJeep  in  his  bed  ?  he  was  asleep 
when  you  came  in  :  you  were  the  maddest  fel- 
lows that  erer  was.  Saith  he,  Some  of  you. 
have  stabbed  him.  I  think  you  deserve  ten 
thousand  deaths  for  laying  your  bauds  on  him, 
though  you  did  not  take  sixpenny  worth  of  his . 
goods.  Saith  he,  There  was  no  intt ntion  of 
hurting  him  :  upon  my  soul,  there  was  no  or- 
der or  commission.  Saith  I,  How  got  you  in? 
Saith  he,  The  door  stands  open  half  a  day  to- 
gether, almost:  one  sot  into  the  cellar,  and 
stood  till  all  was  a-fced :  he  went  into  the 
kitchen,  found  a  candle  standing  lighted,  and . 
went  up  into  the  old  gentleman's  chamber, 
and  there  he  found  the  key  of  the  door,  came 
down,  opened  the  doer,  and  let  the  rest  in. 
How  many  was  there  of  them  ?  Saith  he,  three 
or  four.  Said  I,  What  did  you  do ;  and  what 
would  you  have  done  ?  We  would  only  have) 
bound  them.  How  got  you  the  treasure  ?  By 
a  key  out  of  the  old  gentleman's  pocket:  I 
think  there  is  no  hurt  to  the  old  geutleman ;  I 
would  not  for  all  the  world  there  should.  You 
shall  have  the  things  again :  and  pray  keep 
your  word  with  me.  About  4  o'clock  in  the 
morning  they  brought  the  money.  Now,  said 
I,  what  shall  we  do  with  it?  I  can  do  nothing 
with  it :  you  must  carry  it  home  to  my  house. 
These  two  fellows  carried  one  three,  and  tha 
other  two  bags.— We  went  through  Aldgate 
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with  the  money,  and  so  to  my  house :  my 
wife*  nor  sons,  nor  no  soul,  God  is  my  witness. 
knew  any  thing  of  this  business  but  myself.  I 
knocked  at  the  door :  This  young  man  (point- 
ing to  John)  came  down,  and  he  unbolted,  un- 
locked, and  unlatched  the  door.  My  parlour 
and  kitchen  is  all  of  One  floor :  They  followed 
me  in,  and  threw  down  the  money.  He  bringing 
the  candle  to  me ;  No,  said  I,  do  not  bring  it. 
Said  I,  Wild,  what  shall  I  do  for  the  jewels  and 
the  rest  of  the  money?  You  shall  have  them 
brought  you  where  you  will  appoint  to-day.  I  will 
have  them  brought  hither.  Saith  he,  That  can- 
not be.  I  have  forgot  myself:  This  money  must 
not  lie  here :  you  must  remove  it  from  hence : 
For  the  other  youths  that  have  the  rest  of  the 
money  and  jewels,  will  never  be  brought  into 
the  city.  It  you  wilt  remove  it  into  the  Mino- 
ries, my  life  for  it,  you  will  have  it  all.  I  will 
pretend  there  we  will  share  it.  You  must  not 
let  it  lie  at  all,  but  carry  it  presently  thither.  I 
will  tell  what  I  will  do  :  Have  you  any  ac- 
quaintance about  Tower-hill,  where  you  will 
leave  it  r  No,  said  he.  Nor  I  neither,  said  I. 
I  went  up  stairs  to  my  wife;  Mall,  said  I,  have 
ou  any  acquaintance  about  the  further  Tower- 
lill  r  I  durst  hot  trust  my  wife  nor  sons  :  for  I 
thought  their  tonuues  might  be  too  long,  and 
left  them  in  perfect  ignorance.  Truly,  I  must 
clear  them.  Mall,  said  I,  there  is  a  gentlewo- 
man, whose  husband  is  failed,  (this  was  a  feign- 
ed story,  my  lord)  it  must  be  secured  about 
Tower-hill :  She  was  pretty  well  awake.  Saith 
bhe,  There  is  the  commissary-general  of  the 
Jrfug,  his  daughter  Betty  Fry  keeps  a  shop  of 
linen  at  the  lower  end  of  the  Minories.  Do  you 
think  she  will  be  private,  and  let  it  lie  for  four 
or  fire  hours  ?  Undoubtedly  she  will,  saith  she. 
Prythee  get  up,  and  put  on  thy  clothes,  and  go 
thither.  Wild,  where  shall  I  find  you  about  8 
or  9  o'clock  ?  I  will  lodge  this  at  the  seamstress's 
shop,  upon  the  right  hand  at  the  farther  end  of 
the  Minories :  Tell  me  where  I  shall  meet  you, 
and  we  will  have  this  money  carried  there;  my 
son,  and  I,  we  will  have  it  lodged.  Saith  he, 
Yon  shall  have  me  walking  within  three  doors 
of  the  Blue  Pig;  se  he  called  it,  Saith  I,  What 
mean  you  ?  Saith  he,  It  is  a  little  sign,  no  big- 
ger than  a  pig,  but  it  is  called  the  Blue  Boar : 
There  you  shall  have  me  walking  in  the  under 
ot  upper  causey.  My  lord,  I  took  this  boy, 
(pointing  to  John)  who  knew  nothing  :  I  told 
intn  it  was  a  friend's  money.  I  raised  my  wife: 
Mall,  said  I,  come  away.  My  wife  went  be- 
fore ;  the  boy  and  I  took  the  money :  I  carried 
two,  and  he  three.  My  wife  went  and  knocked 
up  the  maid,  the  door  was  open  when  we  came ; 
Ood  forgive  this  maid  that  swears  it  was  this 
eon,  she  is  mistaken  ;  upon  my  salvation,  this 
boy  was  abed  and  asleep.  When  the  money 
was  there,  I  staid  by  my  wife ;  said  I,  what 
haye  you  done  with  this  money?  I  did  not 
tell  my  wife  any  thing.  I  came  home,  coming 
borne,  there  was  my  son  and  wife.  I  drank  a 
cup  of  cyder  (for  I  kept  a  hogshead  of  cyder  in 
my  house) ;  as  soon  as  I  drank  it,  I  went  out 
of  doors,  immediately :  Said  I,  to  this  youngest 


son,  Stay  at  home,  I  shall  have  occasion  to  us* 
you  by  and  by.  I  went  to  Mr.  Tryon's ;  com- 
ing there,  I  round  Mr.  Gumey  the  merchant : 
Said  J,  Mr.  Gurney,  I  have  good  news,  I  have 
some  hopes  of  strong  presumptions,  that  Mr. 
Tryon  will  not  lose  one  pennyworth  of  bis 
goods.  Marry,  saioThe,  I  am  glad  of  that.  We 
went  up  to  Mr.  Tryon's,  we  round"  him  sitting 
by  a  little  charcoal  fire,  as  much  as  you  may 
cover  with  your  bands :  he  told  us  he  had  been 
ever  since  three  of  the  clock.  We  asked  hini, 
what  he  would  have  to  comfort  him :  he  told 
us,  he  had  something.  Mr.  Gurney  after  some 
discourse  took  bis  leave  of  him,  so  I  sat  down 
(Jesus !  what  a  noise  is  here  in  the  Court.  My 
lord,  I  pan  bear  but  with  one  ear).  I  say,  I  sat 
down  at  the  bed-side  of  Bf  r.  Tryon,  he  on  the 
stool  r  Mr.  Tryon,  said  I,  I  have  good"  news  for 
you.  Saith  he,  Hast  thou  ?  I  am  glad  of  it  with 
all  my  soul.  Sir,  said  I,  I  am  informed  you  wiJI 
not  lose  any  of  your  goods  or  money,  there  is 
but  38*.  spent  of  all  your  money,  the  rogues 
took  but  40*.  out,  and  Wild  told  me  there  was 
2s.  saved :  I  dare  boldly  say,  by  three  of  the 
clock  in  the  afternoon  you  will  be  master  of 
them  again.  I  would  be  glad  of  that,  and  will 
give  you  500/.  But,  sir,  said  f,  there  is  a  tale 
hangs  by  this :  You  know  you  should  have  been 
robbed  about  a  year  since;  and  I  have  appre- 
hended Wild,  who  was  one  of  the  intended 
thieves :  then,  he  bath  made  me  swear.  By  the 
blood  of  Jesus  Christ,  &c.  that  he  shall  have  his 
life,  if  you  have  vour  goods :  He  hath  engaged 
me  that  you  shall  likewise  swear  by  the  like 
oath,  or  else  you  shall  hang  him,  and  so  lose 
your  goods.  Said  I,  I  have  a  great  part  of  your 
money,  but  the  jewels  and  the  rest  of  your  mo* 
ney  is  wanting.  The  old  gentleman  was  almost 
overjoyed :  This  is  not  true,  said  he.  Said  I,  I 
do  declare  this  is  true  hi  the  presence  of  God, 
make  no  words  of  it ;  if  the  business  be  disco- 
vered, we  shall  lose  the  jewels.  Well,  said  he, 
I  will  he  ruled  by  you,  colonel;  and  the  Lord 
God  make  me  thankful  I  hare  such  a  friend  in. 
the  world  tliat  hath  done  tjiis  for  ine,  I  shall 
never  make  you  amends:  and  thereupon  be 
entered  into  the  same  oath,  That  by  the  blood, 
&c.  the  blood  of  the  man  should  not  be  spilt 
though  he  lost  both  money  and  jewels.  I  dis- 
coursed with  him,  1  told  him  over  and  over 
agaiu,  left  him  satisfied  that  I  would  be  with 
him  again,  and  bring  him  more  tidings,  but  by  3 
o^clock  I  doubted  not  but  he  should  have  all. 
Then  it  was  almost  8  at  niglit ;  away  went  I  to 
Tower- hill  to  look  my  merchant  John  Wild,  ha 
was  here  in  Newgate  formerly  :  there  found  £ 
him  walking  by  the  Blue- Boar,  carelessly  walk- 
ing  there,  with  his  coat  under  hisaraas.  Said  Ift 
How  now,  what  news?  1  ihittk  I  liave  new 
pleased  you,  saith  he.  What  have  you  done? 
said  I.  I  have  lodged  the  money  hard  by,  and 
all  is  right.  What  have  you  done  ?  Is  all  right 
on  the  other  side  ?  All  shall  be  well :  But  where 
have  you  lodged  it  ?  Here  at  a  seamstresses  at 
the  corner  of  the  Minories :  said  he,  The  money 
must  be  removed,  there  ape  salesmen  there* 
•abouts,  and  the  fellow  that  Wh  toe  jeweU  hf 


C01]         STATE  TRIALS,  15CiutixsIL  \6&l.— for  Felony  and  Burglary.        [<*» 


is  known,  he  will  not  come  thither;  remove  it 
towards  the  water-side,  any  where  and  the 
things  shall  come,  my* life  fur  it.  They  had  a 
cat's  eye  ring,  they  were  such  wise  lapidaries, 


ed  up  ?  You  will  be  fined,  sir  Thomas ;  I  muif. 
break  my  word,  he  must  be  apprehended  or  I 
must  suffer.  Saith  sir  Thomas,  do  not  trouble 
me  with  that,  get  but  the  goods,  and  the  ol4 


they  culled  this  a  hundred  pound  ring,  when  it  ]  man's  word  shall  be  made  good,  leave  that  to 
was  not-  worth  five  pouud.  lie  gave  order  that '  me.  More  than  that,  he  said,  Be  would  make 
the  money  might  be  again  removed  to  the  other    up  the  business,  or  he  would  smother  it.    Afy 


end  by  the  Horse-shoe  tavern.  I  run  home, 
fetched  my  son ;  said  I,  Wife,  we  must  have 
away  the  money.  My  lord,  he  told  me  he 
would  have  nway  the  money  to  the  Half- Moon 
tavern  in  St.  Catherine's  or  the  comer  tavern 
at  the  Iron-gate ;  said  I,  Are  not  you  resolved? 
Well,  said  he,  it  shall  be  carried  to  St.  Cathe- 
rine's, he  would  meet  my  son  at  the  NoahVark 
at  Tower-ditch:  let  my  son  but  hand  the 
money  over  that  path,  and  he  would  hand  it 
to  the  other.  We  did  carry  it,  carried  it  again. 
At  this  second  carrying  comes  sir  *  Thomas 
A  ley  n,  he  had  heard  some  cry  of  money  left, 
he  comes  with  a  great  company  of  people  after 
him,  and  the  foolibh  wench  said  to  my  son, 
Mr.  John,  fly  for  your  life.  John  being  sur- 
prised and  affrighted,  be  went  out  of  the  back- 
door, went  over  the  ditch,  and  went  to  my 
house.  Sir  Thomas  Aleyn  had  also  sent  to  se- 
cure my  bouse.  When  the  lad  came  home 
into  the  street,  my  doors  were  shut  up:  (Gen- 
tlemen of  the  Jury,  do  you  understand?)  The 
boy  seeing  such  a  rout  at  the  door,  saith  the 
people,  Mr,  John,  your  father's  bouse  is  shut 
up  about  Mr.  Tryon's  money.  Be  walked  by 
the  street,  and  weut  into  Bishopsgate-sireet, 
and  Chcaoside,  into  Paternoster-How,  and  so 
iftto  Fleet^street ;  I  did  not  hear  of  him  till 
Saturday,  in  the  afternoon. 

When  sir  Thomas  Aleyn  came,  saith  be, 
Mr.  Turner,  here  we  have  catcbed  you  and  the 
money.  Said  I,  if  you  be  hasty  and  passionate, 
as  you  were  last  night,  you  will  spoil  all  tba 
whole  business.  Tell  me,  saith  he,  whose 
money  it  is?  Said  I,  it  is  my  money.  The  truth 
is,  the  old  gentleman  hath  promised  roe  500/.  a) 
is  the  naked  truth;  I  would  not  have  sir  Tho- 
mas Aleyn  have  the  honour  of  gaining  it,  hut  I 
would  have  the  honour  of  gaining  it  my  way. 

Sir  Thomas  would  know  whether  it  was  my 
rpQQev,  I  told  him  I  had  received  part  of  it  at 
a  goldsmith's:  so  I  put  sir  Thomas  of.  Come, 
come,  said  he,  we  will  carry  this  money  to 
Mr.  Tryon.  Said  I  to  Mr.  Tryon,  Here  is 
part  of  your  money,  you  know  what  I  told  yon 
even  now.  Ayy  saith  he,  God  he  thanked* 
before  sir  Thomas  Aleyn.  I  asked  him,  what 
his  promise  was,  and  told  him  bow  the  passage 
was  iu  short;  and  the  old  man  did  acknowledge 
that  such  a  promise  was  made,  and  would  have 
down  upon  uis  knees.  I  passed  my  word  to 
him,  that  by  three  o'clock  1  doubted  not  but 
he  would  have  his  jewels,  and  the  rest  of  the 
tnooey.  Saith  sy  Thomas  Aleyn,  go  (vf  bather 
he  said  live  and  prosper,  \  know  not)  goA  God 
bless  jou ;  and  upon  my  honour,  (I  think  that 
was  his  vvord)  the  oJd  man  *h..tU  make  gpojl  his 
Word.  AyJ  but  sir  Thomas,  what  will  become 
qf  me  and  you,  by  this  business  far  I  under- 
ttajut  the  lav?  How  will  lUtbgsJvee*  t»d*ub~ 


lord,  you  have  a  great  deal  of  patience,  X  am 
humbly  hound  to  you,  here  is  nothing  \>ut  the 
naked  truth  step  by  step,  as  I  trod  it.  After- 
wards  Wild  came  and  said,  All  will  be  well. 
Said  I,  What  have  you  done?  Are  you  sure* 
saith  he,  the  jewels  nor  nothing  shall  be  stir  rod? 
Said  I,  You  sen  all  is  spoiled ;  sir  Thomas) 
Aleyn  is  come  where  we  had  lodged  the  money, 
the  tiling  is  known,  do  not  they  hear  of  it  ? 
Ye*,  they  hear  as  well  as  you,  ana  know  what 
is  done,  and  some  have  eyes  upon  you.  Said 
I,  they  will  run  away  with  the  jewels.  No» 
you  shall  meet  about  three  o'clock ;  nobody 
knows  me  but  you,  your  wife,  and  your  fton* 
who  saw  me  this  morning  at  three  o'clock, 
either  by  the  Blue-Pig  at  Tower-Hill,  or  Nflg't* 
Head  over  sgain&t  White-Chapel  church. 

It  is  agreed,  for  God's  sake  look  to  k,  your 
life  and  mine  is  concerned  ;  if  the  jewels  he 
lust,  I  will  persecute  you  to  the  death,  look 
they  are  preserved,  and  not  purloined*  Sai*b 
he,  The  bags  were  never  opened.  I  parted 
with  him,  he  was  to  look  for  me  at  three -of  the 
clock :  coming  home  about  Chaage»time,  who 
should  I  meet  with  but  Mr,  Sujbb*,  who  told 
me  that  it  was  all  the  news  upon  the  Exchange, 
that  you  have  been  in  the  robbery.  $ajd  I* 
Do  uot  trouble  your  head,  1  have  discovered 
the  business.  Then  said  Stubbs*  Yo«  know  I 
and  Thomas  Lyon  are  bail  for  yeu.  At  that 
time  I  satisfied  him.  Afterwards  that  day  I 
met  with  Mr.  Cole  the  officer;  said  be,  Colo- 
nel, I  arrest  you.  Fot  what  ?  for  more  fool- 
eries yet?  Thomas  Lyon  will  not  be  satisfied. 
By  six  o'clock  tliis  business  will  be  all  over  : 
nothing  will  serve  your  turn  but  violence,  vio- 
lence, no  force,  no  law.  I  was  iorced  logo  tp 
the  Hoop-tavern.  I  got  them  to  send  Got;  Mr, 
Stubbs  and  Lyoq ;  they  •came:  said  I,  Whet 
will  you  have  ?  I  am  iu  prosecution  of  a  buflU 
net*  for  Mr.  Tryon,  yon  will  undo  it  with  tkic 
six-peauv  business :  say  what  security  yon  will 
have,  and  you  snail  have  it  1  said  I,  Mr.  Tryoe 
and  sir  T.  Aleyn  shell  give  yen  their  atcujrii*, 
to  save  you  herales*  tor  being  my  bail.  Said 
they,  Hold  Mr.  Tryon,  we'll  do  it;  we  ate 
content ;  they  weat  away,  end  told  use  they 
would  get  a  bend,  and  come  presently :  hut 
what  was  this  presently?  I  atiu  wamnt  yea 
they  staid  two  hours;  it  was  seven  o'ofoek  al 
night  befese  I  parted  with  there.  I  was  ieio 
t*  tend  the  little  boy  fcr  Mr.  HOI,  Mr.  Pttkv 
ington.  Mr.  Milliiigten  ;  this  was  either  a  curse 
front  God  seat  vpea  me,  or  a  plot  of  roguery 
thai  tbe  money  should  be  lost.  They  .earn*  nee 
back  till  teaeti  o'eloek,  and  then  without  a 
bond;  and  J  kU  a  Utile  eiejeeu  hot  J  wat 
telling  them  how  tlese  rogue*  told  me  the 
whose  carriage  0/  amis  robbery  a  weeaj*  oamo 
*etnV>  Tip*  and  air  T.  aUejea  baani  tiftt  I 
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was  in  custody,  he  sent  a  constable  with  a  war- 
rant to  bring  as  all  before  him.  Wheu  we 
came  there,  I  desired  sir  Thomas  to  let  a  gen- 
tleman go  with  me ;  I  will  break  my  oath  with 
the  fellow,  and  we  will  apprehend  him,  and 
make  him  bring  the  jewels.  SirT.  Aleyn  told 
them,  if  they  would  all  go  together,  they 
might ;  hut  to  go  out  of  the  liberties,  he  could 
not  let  tnem  go :  I  have  you,  and  I  will  keep 
you,  and  do  find  him  if  you  will.  How  now, 
air  Thomas,  .said  I,  are  you  come  to  that  ?  bare 
you  fooled  me  all  this  while  ?  i'faith,  I  thank 
you,  for  you  have  trepanned  me  very  fairly ;  if 
any  thing  miscarry  in  my  honour  and  reputa- 
tion, or  blood,  you  are  in  the  fault :  here  'I  do 
declare,  said  I,  if  you  will  let  me  go,  I  will  take 
him.  Then  sir  Thomas  did  incline  to  let  me : 
what  say  you,  officers,  will  you  go  out  of  your 
liberties  with  this  gentleman?  Sir  Thomas, 
said  I,  there  is  no  liberty  or  privilege  for  felons ; 
I  will  seize  a  felon  myself  in  any  ground  in 
England  without  warrant.  I  do  remember  this 
WUd  did  condition,  that  in  case  I  could  not 
come,  I  should  trust  no  man  living  but  myself, 
i  because  he  had  had  my  soul  pawned  to  him.  I 
asked  him  whom  he  would  trust:  He  said,  If  I 
could  sen^d  my  wife,  describing  her  to  him,  that 
she  was  a  full  short  woman  about  forty  or  fifty 
years  old,  she  had  a  long  black  scarf  on ;  then 
let  him  alone  if  I  cannot  come,  I  will  send 
such  a  woman,  and  send  the  things  by  her,  and 

£  reserve  your  life.  I  told  sir  Thomas  this  story. 
I y  wife  came  to  me  publicly,  I  did  not  whisper 
with  her 

Mrs.  Turner.    Nay,  look  you,  husband 

Col.  Turner.  Pr'ythee,  Mall,  sit  down: 
you  see.,  my  lord,  my  wife  will  interrupt  me 
with  nonsense.  Pr'ythee  sit  thee  down  quick- 
ly, and  do  not  put  me  out :  I  cannot  hold  wo- 
men's tongues,  nor  your  lordship  neither. 

Ld.  Bridgman.    This  is  not  a  May-game. 

Col.  Turner.  My  lord,  it  is  a  serious  busi- 
ness, and  I  hope  God  will  bless  it.  Pray,  said 
I,  Mall,  go ;  as  you  love  and  honour  my  life 
and  credit,  or  any  thing  that  concerns  me,  I 
beg  you  to  go.    Then  I  will  go,  saith  she; 


whither  must  I  go  ?  You  must  go  to  the  further 
Tower-hill,  six  doors  beyond  the  little  postern  : 
now  it  is  so  much  o'clock,  from  ^ve  to  seven  he 
will  walk  there.  A  fellow  will  come  to  you  in 
black,  that  man  that  in  the  morning  took  the 
money  fiW  Jack,  he  will  know  you,  and  once 
in  a  quarter  or  half  an  hour  he  will  come  to 
you.  If  you  do  not  find  him  in  half  an  hour, 
stay  no  longer,  but  pack  away  to  White- 
chape),  ask  for  the  Nag  s-head  in  White-chapel, 
and  once  in  a  quarter  of  an  hour  you  will  have 
a  man  come  to  you,  and  take  notice  of  you, 
and  ask  you  who  you  are ;  and  you  must  say, 
that  sou  walk  for  one  to  give  you  somewhat : 
be  will  deliver  you  somewhat,  and  whatever  he 
delivers  you,  bring  it  hither.  Said  I  to  them, 
You  may  send  if  you  will,  and  dodge  my  wife, 
and  catch  him  that  way ;  they  would  not.  I 
lent  my  poor  wife  away,  and,  saving  your  lord- 
ship's presence,  she  did  all  bedirt  herself,  a 
thing  the  did  no*  use  to  do,  poor  souls   She 


found  this  Nag's-head,  she  sat  down,  being 
somewhat  fat  and  weary,  poor  heart !  I  have 
bad  27  children  by  her,  15  sons  and  12  daugh- 
ters. Seven  or  tight  times  this  fellow  did  round 
her 

Mrs.  Turner,    Let  me  give  that  relation. 

Col.  Turner.  You  cannot,  it  is  as  well: 
pry 'thee  sit  down,  dear  Mall,  sit  thee  down, 
good  child;  all  will  be  well.  When  she  came 
back,  she  came  with  something  in  her  apron  : 
What  are  you  sped,  saith  he?  I  know  not 
what :  a  man  came  to  me,  and  asked  me  u  ho 
I  looked  for ;  I  told  him,  I  looked  for  any  man 
that  would  give  me  any  thing.  Are  you  coL 
Turner's  wife  ?  and  upon  her  answer  he  gave 
her  these  bags  into  her  apron,  and  was  gone  a 
matter  of  a  yard  from  her :  steps  back  again, 
that  is  not  all,  here  is  a  diamond  ring  worth 
100/.,  give  that  to  your  husband.  And  this 
diamond  ring  proves  a  cat*s-eye  ring,  and  worth 
but  4/. 

Mrs.  Turner.    Well,  and  did  not  I  bring 

Col.  Turner.  Look  you,' my  lord,  this  wo- 
man will  put  me  out.  My  lord4,  she  did  deliver . 
all  these  things,  and  went  home.  I  did  take 
out  these  goods :  Now,  said  I,  Mr.  Tryoo,  you 
see  all  is  come,  (sir  Thomas  Chamberlain  was 
there)  I  have  performed  all  my  part,  look  to 
the  rest,  that  you  perform  yours*.  Some  people 
report,  that  there  is  other  jewels  of  my*  own ; 
my  lord,  they  are  all  his  own,  aud  he  will  not 
disown  it,  and  I  do  not  expect  my  500/.  for 
what  I  have  done,  according  to  his  promise, 
'  That  as  Jesus  died,'  &c,  and  the  mail  should 
not  be  prosecuted,  nor  lose  a  hair1  of  his  head, 
if  he  lose  his  whole  estate :  and  I  do  expect  my 
money,  not  such  a  reward  as  this.  After 
which  I  was  committed  by  sir  T.  Aleyn,  and  so 
was  my  wife.  Now  pray  let  me  call  my  wit- 
nesses, and  if  I  cannot  make  it  good,  that  I  am 
clear,  let  me  be  hanged.  My  lord,  1  shall  hum- 
bly in  treat  that  Mr.  Vandeput  may  be  called, 
Mr.  Cowel,  and  the  others. 

Ld.  Bridge*.  What  do  you  prove  by 
them. 

Turner.  To  prove  part  of  this  business, 
That  I  did  assure  Mr.  Tryon  of  his  goods ;  and 
to  my  reputation.  I  forgot  one  chief  thing,  I 
am  not  a  man  in  debt,  take  notice  of  that,  no 
man  in  the  world  hath  my  bill  for  5/.  There  is 
only  this  contest  between  Mr.  Vanburgh  and 
myself  which  is  left  to  arbitrators,  and  the 
lord-mayor  is  umpire :  It  is  known  I  have  an 
estate,  and  there  is  one  thing  remarkable, 
gentlemen  of  the  jury,  I  could  have  had  all 
these  jewels  at  any  time  in  trust ;  I  could  have 
broke  as  well  as  others,  and  paid  6s.  in  the 
pound  :  I  lately  made  payment  of  3,600/.  for 
goods,  and  can  have  30,000/.  credit  any  day 
upon  the  Exchange:  Why  I  that  had  this- 
credit,  that  might  break  for  so  much  money, 
why  should  I  put  my  neck  in  a  halter  ?  These 
are  very  strong  arguments  for  me,  that  I  am 
nut  such  a  person. 

Ld.  Bridgman.  I  will  tell  you  what  you 
hare  donas  You  have  made  a  very  long  story, 
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and  have  tnken  up  the  time  of  the  court  these 
two  boars  m  a  narrative;  and  when  all  is 
doner  answer  me.  Have  you  any  witness  to 
prove  all  this  discourse  passed  between  you 
and  Wild  ? 

Turner.  I  have  by,  witnesses  to  prove 
I  said  this,  that  there  was  such  discourses 
between  us. 

Ld.  Bridgman.  No  doubt  of  it;  and  so 
will  many  a  man  at  Newgate  frame  such  a 
story  as  this. 

L.  C.  J.  Hyde.  You  have  told  a  long  story 
about  Wild,  that  you  took  him  by  the  throat, 
and  that  you  were  alone ;  what  weapons  had 
you.— Turner.    None,  my  lord. 

Ld.  Bridgfnan,  Had  you  a  lanthorn  with 
you.— Turner,    No,  my  lord. 

Ld.  Bridgman*  What  time  of  the  night 
was  it? 

Turner.    Twelve  o'clock,  my  lord. 

Ld.  Bridgman.  You  staid  till  four,  so  they 
were  fcur  hours  a  bringing  of  the  money  ? 

Turner.    Yes,  my  lord. 

L.  C.  J.  Hyde.  You  took  a  man  in  the  dark 
A.by  the  throat,  that  man  that  was  guilty  of  such 
a  thing,  as  when  that  you  did  let  him  go  to 
call  bis  companions,  to  bring  the  money, 
bring  fellows  to  you  single ;  I  would  be  glad 
to  know,  whether  in  this  case  they  would  not 
have  knocked  you  on  the  head,  and  killed  you  ? 

Turner.  lAy  lord,  Wild  bad  engaged  his 
soul,  and  I  my  soul  to  him,  that  if  I  would  not 
discover  him,  1  should  go  away  free. 

Ld.  Brulgman.    Great  security  indeed  ! 

Col.  Turner  called  several  witnesses,  viz. 
Vandeput,  Mr.  Cowel,  Mr.  Legoose,  Mr. 
Snow,  and  Mr.  Mosely  the  constable.  I  de- 
sire my  maid  may  be  called:  pray  ask  sir 
Thomas  Aleyn  what  he  hath  done  with  my 
maid,  he  took  her  up  with  sir  Richard  Brown 
and  two  marshal's  men :  (pray,  gentlemen, 
make  not  a  laughing  business  of  this)  sir  Tho- 
mas, pray  where  is  my  maid  ? 

Sir  T.  Aleyn.  I  had  this  maid  upon  exami- 
nation, 1  found  cause  of  further  examina- 
tion, thereupon  directed  an  officer  to  take  her, 
aud  she  is  now  in  the  garden. 

Mr.  Mouly  the  constable  examined. 

When  I  came  first  to  Mr.  Tryon,  at  Mr. 
Tryon's  house,  he  was  bound;  then  he  asked 
where  his  man  and  maid  was?  he  said  he  could 
not  tell.  By  and  by  the  man  came  in,  and 
being  asked  where  be  was,  he  answered  he 
was  at  col.  Turner's  at  supper.  Presently 
after  we  went  to  col.  Turner's  he  came  to  the 
window,  his  wife  and  two  sons  were  in  bed. 

Ld.  Bridgman.  Did  Mr.  Tryon  give  you 
order  to  come  to  him ? 

Mosely.    Yes,  my  lord,  he  did. 

L.  C.  J.  Hyde.  Mosely,  you  were  consta- 
ble, were  you  not  ?  What  discourse  had  you 
with  Mr.  Turner  about  a  dangerous  place  that 
you  did  suspect,  where  some  people  may  be  to 
do  such  a  fent  ? 

Moeely.  I  never  heard  of  any  such  thing 
spoken. 


Ld.  Bridgman.  You  say  Mr.  Tryon  he 
wished  Jou  to  call  Turner  to  him ;  did  he  give 
you  any  order  or  direction  to  search  his  house  ? 
Who  wished  you  to  go  up  to  the  house  to 
see  whether  his  sods  and  daughters  were  itf 
bed? 

Mouly.    Mr.  Turner  did,  my  lord. 

Turner.  He  doth  not  say  true,  my  lord: 
pray  ask  him,  when  he  came  to  my  door,  and 
I  opened  it,  if  he  did  nut  ask  whether  Mr. 
Tryon's  servant  was  there  at  supper  that  night  f 
I  said,  no.  Is  your  sons  within,  said  he?  I 
said,  Ay.    Pray  let  me  see  them. 

Mosely.  I  came  to  Mr.  Turner's  bouse,  and 
knocked  at  the  door  with  some  others  with  me ; 
at  last  the  colonel  came  out  of  his  bed.  I 
suppose  he  came  out  of  his  bed,  being  partly 
naked ;  he  came  down  to  the  door ;  I  asked 
him,  where  are  your  sons  ?  They  are  in  bed, 
says  he.  Said  I,  Mr.  Tryon  is  robbed,  ha 
would  have  you  come  to  him. 

Ld.  Bridgman.    Did  he  desire  you  to  go  up  f 

Mosely.  No,  my  lord;  but  I  asking  him 
whether  his  sons  were  in  bed,  he  said,  I  pry- 
thee  go  up  and  set. 

Turner.  My  lord,  I  would  prove  where 
my  sons  were  on  Thusday  night  at  ten  o'clock. 

Lord  Marquis  of  Dorchester's  servant  exa- 
mined. 
My  Lord,  till  nine  o'clock  they  were  with 
me  at  my  Lord  Marquis's  house. 

Ld.  Aridgman.  What  time  came  they  thi- 
ther? 

Marq.  Servant.  Between  seven  and  eight  at 
night. 

Co).  Turner's  maid  examined. 

Turner.  Come,  maiden,  pray  tell  my  Lord 
and  the  court  when  my  sons  came  home  this 
night. 

Maid.  Between  nine  and  ten  o'clock. 

Ld.  Bridgman.    Were  your  master  and  List  * 
sons  in  bed  all  Friday  night,  or  no  ? 

Maid.  Yes,  my  Lord,  they  were. 

L.  C.  J.  Hyde.  Did  your  master  go  forth  on 
Friday  night? 

Maid.  No,  he  was  at  home  and  in  bed  all 
that  night  till  8  in  the  morning,  and  Thursday 
night  before. 

Turner.  A  silly  soul,  she  knows  not  what 
she  says. 

L.  C.  J.  Hyde.  I  will  ask  you  again,  was 
your  master  at  home  on  Friday  night  ? 

Maid.  No,  I  think  he  was  not. 

L.  C.  J.  Hyde.  Why  did  you  say  so  before  ? 

Maid.  I  cannot  remember.  Sir. 

Ld.  Bridgman.  She  knows  her  master's  mind. 

Turner.  No,  upon  my  soul,  my  Lord. 

Ld.  Bridgman.  My  masters  of  the  jury,  this 
is  the  use  of  the  maid's  testimony ;  she  will 
say  any  thing,  she  is  no  fit  witness,  no  trust 
to  be  given  to  her  either  one  way  or  other. 

Turner.  Pray  call  Mr.  Cowel,  Mr.  Legoose, 
Mr.  Cook  the  Goldsmith. 

Ld,  Bridgman.  What  do  you  call  these  for? 

Turner.  To  prove  my  condition,  my  credit 
and  reputation. 
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lA.  Jbridgman.  The  jury  knows  ihat  already. 

Mr.  Cook.  Thus  much  I  cau  say,  that  I  have 
known  him  some  twenty  years,  I  have  had 
dealing  with  him  to  the  value  of  several  hun- 
dred pounds,!  have  trusted  him, and  have  found 
him  very  faithful;  I  have  seen  in  his  possession 
jewels  to  the  value  of  8  or  10,000/.  by  which! 
suppose  if  he  had  been  such  a  person,  he  might 
have  done  himself  a  kindness  by  breaking. 

for.  Legoosc.  All  I  can  say,  is,  I  have  an  ae- 

Suaintance  with  this  person,  he  was  a  solicitor, 
ealt  honestly  and  faithfully  in  a  business 
wherein  I  was  concerned;  he  hath  lived  very 
well. 

Sir  A.  Brown.  Where  you  have  heard  one 
man  say  he"  is  an  honest  man  have  you  not 
heard  a  hundred  say  otherwise? 

Mr.  Legoose.  There  hath  been  an  ill  report 


Una  be  bath  been  a  person  that  lived  high. 

ioEag 
tan  say  black  is  roy  eye, 


Turner.  Sir  ft.  Brown,  no  man  io  England 


Sir  K.  Brown.  l3r.'Turner?  you  say  you  were 
upon  Tower- Hill  all  Friday  night;  whither  went 
you  in  the  morning  ? 

Turner.  I  came  home  between  4  and  5  in 
(he  morning. 

Sir  R.  Brown.  Your  maid  offered  to  depose 
«ven  now*  that  you  did  hot  rife  all  that  morn- 
ing before  eight  of  the  dock. 

TurHfr.  Laptui  Lingua,  if  the  girl  be  mis- 
taken. 

1A.  BfMtfnan.  Do  not  trouble  youself  with 
that,  her  evidence  is  of  no  force. 

Mr.  Jeffihe*.  <M.  Turner,  I  cannot  say  any 
thing  that  will  be  advantageous  to  yon- ;  my 
lord,  arid  gentlemen  of  the  jury,  I  Have  heard 
Mr.  Tryon  batb  trusted  him  with  jewels  to  a 
good  value,  and  that  Wlr.  Tryon  had  a  very 
good  repute  of  him. 

Sir  Ki  Brown.  Pray  what  report  hath  he  up- 
on'the  Exchange? 

iSirntr.  I  owe  nothing  there,  Sir  Richard 
nor  none  there  can  lay  any  thing  to  my  charge, 
except  it  be  that  I  am  a  cavalier. 

L.  C.  J.  Hyde,  Mr  Turner,  have  yon  airy 
more. 

Turner,  My  lord,  I  do  want  these  Gold- 
imiths,  they  do  not  appear,  they  promised  me 
they  would. 

L.  C.  J.  ttydc.  How  can  we  help  it  ? 

Turner.  I  do  humbly  beg  your  honour  and 
this  honourable  bench,  that  the  old  gentleman, 
my  old  friend,  may  declare  what  passed  between 
tit  on  Saturday  morning. 

tA.  Bridgman.  Consider  what  you  do,  for 
here  would  you  have  Mr.  Trvon  swear  against 
himself  i  hear  what  you  would  put  him  to,  take 
it  as  you  put  it,  though  t  do  not  believe  a  word 
of  it.  As  you  put  the  «ase,  here  it  Wild  com* 
inks  a  robbery,  you  come  aod  truck  with  Wild, 
and  agree  with  him  that  Mr.  Tryon  shall  let 
him  go,  shall  not  meddle  with  him,  there  shall 
Be  no  prosecution,  so  the  jewels  and  money 
Stay  be. brought ;  would  not  you  get  Mr.  Tryon 
fa  conceal  a  felony  and  felon,  and  be  confess 
against  himself  he  made  this  agreement  with 
you?  that  M;.  Tryon  did  consent  to  it,  that  he 


promised  you  five  hundred  pound  to  shuhle  up 
this  business  ? 

Turner.  Hear  me,  pray ;  you  put  me  out : 
I  bad  not  let  this  man  go,  I  begged  that  they 
would  go  with  me,  sir  T.  Aleyn  would  aot  let 
us  go,  we  would  hare  taken  him,  I  was  sensible 
of  the  danger;  it  may  be  we  might  have  had 
the  felon  and  the  goods  too. 

L.  C.  J.  Hyde.  No  doubt,  upon  your  own 
story,  all  this  while  you  had  no  possibility  of 
having  the.  goods,  unless  the  life  of  this  fellow 
may  be  given  you ;  so  you  were  fain  to  agree, 
and  plight  your  word  to  him,  pawn  your  soul 
that  he  should  be  free,  untouched,  so  he  would 
discover  the  goods  and  money.  Sir  T.  Aleyn, 
speak  to  that  particular  again. 

Sir  2'.  Aleyn.  My  Lord,  and  gentlemen  of 
the  jury,  be  tells  a  long  story,  that  he  was  kept 
abroad  till  7  at  night;  I  do  verily  believe  be 
was  brought  to  Mr.  Try  oil's  at  five"  o'clock,  and 
there  he  kept  us  'till  7,  and  all  he  would  do, 
was,  he  desired  to  go  himself,  or  with  one  per- 
son at  the  most,  or  else  we  shall  lose  all  the  ' 
jewels,  saitli  he,  for  two  souls  are  Dawned  :  he 
did  not  in  the  least  argue  the  taking  of  the 
thief,  t  must  say  this,  when  I  came  to  him  on 
Monday,  he  said  if  I  had  sent  a  good  guard,  we 
might  have  taken  tbe  thief.  Said  I,  a  lyar  had 
need  have  a  good  memory.  Then  yoo  must 
only  go  yourself,  or  with  one  person ;  he  hath 
told  you,  that  I  said  there  should  he  no  prose- 
cution. I  said  only  this,  whatever  Mr.  Tryon 
had  promised  you,  I  knew  not;  but  if  you  ex- 
pect favour,  let  the  old  gentleman  have  his  jew- 
els again. 

Sir  T.  Chamberlain:   I  heard  no  such  thing. 

Ld.  Bridgman.    What  did  he  tell  you  ? 

Sir  T.  Chamberlain.  He  would  have  gone 
with  one  with  him,  and  pretended  he  could  find 
out  the  jewels  only. 

.  Mr.  Milling  ton*  There  were  some  proposi- 
tions made,  he  desired  first  I  should  go  with  him 
singly;  I  told  him  there  woald  be  no  security, 
but  if  he  would  get  a  sufficient  guard,  I  would 
go  with  him:  but  he  went  home  to  his  wife, 
and  never  made  mention  of  any  party's  name, 
but  that  there  was  a  party  he  expected  tht 
jewels  of. 

Ld. Bridgman.  Did  he  propose  anything 
touching  the  taking  that  man? 

Milltngton.  Nothing  hut  that,  he  had 
pawned  his  soul  there  should  be  no  discovery 
of  it. 

Bridgman.  Did  he  desire  tint  you  should 
go  and  take  the  man? 

Miilington.  No,  but  that  we  might  go  and 
secure  the  jewels. 

Serj.  Cole.  My  lord,  there  was  a  great  deal 
of  danger;  we  are  hail  for  800/.;  if  be  had 
been  taken  away,  we  are  all  undone:  be  only 
propounded  of  haviag  the  jewels,  and  nothing 
of  the  man. 

Mr.  Gurney.  t  understood  you,  col.  Tamer, 
only  for  the  jewels,  and  not  for  the  man. 

Mr.  Jbim  MarthaU.  My  lord,  he  did  move 
Sir  T.  Aleyn  that  I  might  go  with  him  to 
White-Chapel  and  about  Tower-Hill,    I  told 
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person  that  gagged  him,  and  helped  to  bind  him, 

W.  Turner.  I  was  never  in  bis  bouse  in  mv 
life,  till  with  sir  T.  Aleyn. 

L.  C.  J.  Hyde.    Where  were  you  ? 

W.  Turner.    At  home. 

L.  C.  J.  Hyde.    Make  that  appear. 

IF.  Turner.   I  have  none  here. 

L.  C.  J.  Hyde.  He  saith  it  was  a  man  at 
like  you  as  can  be. 

W.  Turner.  And  I  am  as  innocent  as  maybe. 

L.  C.  J.  Hyde.  John  Turner,  that  which  it 
against  you  is  tbis :  You  on  Saturday  morning 
very  ea»ly  was  busy  with  your  father  and  mo- 
ther in  removing  the  money ;  and  then  when 
you  had  notice  that  you  would  be  apprehended, 
you  got  away. 

John  Turner.  Sir,  I  did  not  know  who  it 
was  that  was  come,  whether  to  apprehend,  or 
upon  any  other  score ;  but  the  woman  speak- 
ing to  me,  (  Flee  for  your  life/  or  such  ex* 
pressions,  made  me  go  away  I  know  not  how. 

L.  C.  J.  Hyde.    Did  not  ' 


air  Thomas,  it  was  very  unsafe  for  me  to  go, 
being  late,  and  out  of  the  liberties;  though 
I  was  a  constable.  I  could  not  command 
assistance  there;  and  intreated  sir  Thomas  to 
excuse  me:  I  thought  it  not  safe  for  him. 
lie  did  then  repeat  the  engagement  of  bis 
soul  to  the  thief,  and  of  Tryon'**to  him. 
-  Ld.  Bridgman.  Did  you  ever  hear  hira  say, 
desire  or  propose,  that  you  shall  go  and  take 
the  thief? 

Marshal.  No,  my  lord,  it  was  to  get .  the 
rest  of  the  jewels. 

Alderman  Smth.  Do  not  you  know  that 
I  spake  to  you  again  and  again,  and  advised 
you  by  alf  means  to  let  us  know  where  tbis 
man  is;  that  I  would  go  myself,  or  any  of 
these  persons  present?  You  utterly  refused 
it,  and  said  there  was  two  souls  pawned,  and 
you  would  not  discover  it. 

Turner.    That  was  at  first,  afterwards  I 
mentioned  them  all. 
.    Ld.  Bridgman.     For  what  ? 

Turner.    To  take  the  thief. 

Ld.  Bridgman.  You  see  not  any  man  testi- 
fy any  such  thing. 

Yeoman  Cole.  Sir  T.  Aleyn  called  my  bro- 
ther and  I  both  into  the  room  to  him,  aud  the 
Marshal  and  his  man ;  and  said,  col.  Turner 
would  have  us  go  without  the  liberties  for  these 
jewels:  I  think,  saith  sir  T.  Aleyn,  it  is  not 
safe,  to  go  out  of  the  liberties.  Mr.  Marshal 
said  the  same.  He  desired  us  to  go  with  him, 
but  sir  Thomas  refused  it. 

Ld.  Bridgman;  This  is  a  notable  piece  of 
cunning ;  when  he  was  moved  by  Alderman 
Smith  and  others,  all  tbis  while  he  names  no 
aian ;  but  now  he  was  under  an  action,  he 
would  have  them  go  with  himself  out  of  the 
liberties,  and  yet  never  saith  a  w.jrd  to  take  the 
man :  He  knew  very  well  it  was  out  of  the 
liberties.  Truly  I  think,  if  sir  T.  Aleyn  had 
done  it,  I  should  not  have  taken  him  to  be  sir 
T.  Aleyn.  Did  you  desire  any  of  them  to  go 
with  yon r  wife? 

Marthal.  He  denied  us  to  go  with  his 
wife ;  his  token  was  this,  the  thief  would  meet 
410  man. 

Turner.  My  lord,  to  the  'business  now.  I 
am  here  indicted  for  burglary :  It  appears  to 
your  honours  and  the  bench,  that  it  was  10  of 
the  clock  when  my  sons  came  from  my  lord  the 
marquis  of  Dorchester's  bouse;  said  I,  You 
knaves  you,  what  do  you  out  so  late  ?  Said 
they,  It  was  past  9  before  we  had  done,  and 
my  lord's  gentlemen  made  us  stay  supper. 
They  were  all  in  their  beds  at  a  little  past  10 
of  the  clock.  You  hear  what  Mosely  the  con- 
stable saith,  he  finds  us  sleeping  in  the  house ; 
how  should  this  burglary  be  laid  on  me  ?  I  am 
indicted  here  for  burglary,  and  that  I  cannot 
be,  for  that  I  was  at  home. 

L.  C.  J.  Hyde.    Have  you  done  ? 

Turner.    A  v,  my  lord. 

L.  C.  J.  Hyde.  William  Turner,  what  say 
y  ou  ?  You  see  wbat  is  laid  to  your  charge ; 
first,  you  are  a  person  of  loose  life:  there  were 
two  at  his  bed-side!  he  believes  you  to  be  the 
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you  bring  som* 
money  ?— J.  Turner.    I  did,  my  lord. 

L.  C.  J.  Hyde.    How  much  was  brought 
that  time? 

J.  Turner.    1  carried  away  two  bap  to  Wild. 

L.  C.  J.  Hyde.    Did  you  know  him? 

J.  Turner.    Yes,  my  lord. 

L.  C.  J.  Hyde.  Did  youcarry  these  to  Wild 
on  Saturday-morning  ?  Did  not  you  carry  them 
to  Fry's  house  ? 

J.  Turner.  We  took  them  afterwards  from 
the  house  where  Wild  appointed  us  to  meet. 

Lord  Bridgman.  At  what  time  of  the  day 
did  you  carry  them  back  to  Wild  ? 

J»  Turner.  Before  sir  Thomas  Aleyn  came 
that  day,  I  was  coming  for  more. 

Lord  Bridgman.    To  what  place  ? 

J.  Turner.    At  Tower-Ditch, 

Lord  Bridgman.    At  what  bouse  ? 

J.  Turner.  No  house,  but  I  delivered  them 
at  Tower-Ditch. 

Lord  Bridgman.    At  what  time  of  the  day  f 

J.  Turner.  It  was  before  sir  Thomas  Aleyn 
came,  about  8  or  9  in  the  forenoon. 

Lord  Bridgman.  Was  there  no  people  there  ? 
Who  was  there  ? 

J.  Turner,  I  cannot  tell ;  I  saw  several 
other  persons. 

Lord  Bridgman.  Did  Wild  stand  in  the 
street?    f.  Turner.    Yes. 

Lord  Briagmaru  How  came  you  to  know  him  ? 

J.  Turner.  By  my  father's  direction  ;  and 
I  had  seen  the  man  at  our  house  that  morning 
when  he  brought  in  the  money. 

Lord  Bridgman.  Whereabouts?  Was  it 
near  the  quest-house  ?  that  isl(  the  ereat  bouse 
that  stands  in  the  middle  of  the  way  r 

J.  Turner.  It  was  hard  by  the  .sign  of 
Noah  V  Ark. 

Lord  Bridgman.  Tbis  is  a  likely  story  to  be 
believed,  that  you  should  in  the  day-time,  be- 
tween 8  and  9  in  the  morning,  meet  in  the 
Tower-Ditch  that  man  that  was  a  noted  thief, 
that  had  been  in  Newgate ;  that  you  should 
tarry  for  this  man  to  receive  two  bags  of  money, 
see  how  it  bangs  together ! 

2R 
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his  chin,  the  other  man,  whose  mime  it  Christ- 
mas, being  sv  smooth  chinned  man,  it  is  very 
possible  that  might  beget  the  mistake  io  Mr. 
Tryont 

L.  C.  J.  Hyde.  You  of  the  jury,  it  is  high 
time  to  let  you  ao  together  to  consider  your 
verdict  t  We  will  trouble  you  no  more  in  this 
business  to  duy.  Here  is  an  Indictment  against 
James  Turner,*  John  Turner,  and  William  Tur* 
ner,  for  a  burglary  in  breaking  the  house  of 
Mr.  Franoi&Trynn,  in  the  night-time,  and  tak- 
ing away  a  great  deal  of  money  and  jewels  ; 
you  have  heard  it  particularly  named.  It  is 
likewise  oharged,  that  Mary  and  Ely  knowing 
of  John  to  have  committed  this  felony  and  bur- 
glary, did  comfort  and  abet  him  afterwards.  I 
shall  speak  to  them  two  first:  Mary  the  wife  of 
James  Turner,  though  it  appears  all  along  that 
she  had  a  hand  in  this  business,  yet  nothing  ap- 
pears at  all  but  doing  only  that  which  her  hus- 
band had  directed ;  then  by  taw  she  cannot  be 
accessary  for  committing  of  felony.  For  Ely, 
the  other  accessary,  I  did  not  observe  in  the 
whole  coarse  of  the  evidence)  any  thing  at  all 
against  him,  that  he  was  privy  to  any  thing  at 
all;  for  that  of  the  carrying  of  the  money,  it 
appears  to  be  John  :  For  them  two,  Mary  and 
Ely,  nothing  is  fasten'd  upon  them.  Then  the 
matter  is  to  James,  John,  and  William  Turner: 
I  hope,  and  I  am  sure  you  are  nearer,  and  you 
take  notes  of  what  hath  been  delivered :  I  have 
not  your  memories;  you  are  young,  ami  no  per- 
sons better  ;  you  are  men  of  understanding,  I 
need  not  repeat  particulars  to  you.  Thus  much 
I  must  say  in  general,  that  it  is  not  always  ne- 
cessary :  But  for  that  I  shall  desire  my  lord 
Bridgman  to  declare  it  to  you.  A  man  may  be 
guilty  of  a  burglary,  though  lie  be  not  in  the  place, 
in  the  room  where  it  was  committed :  Or  thus  if 
three  or  four  men  come  together  with  purpose 
to  rob  a  house ;  two  go  in  and  do  the  feat,  and 
the  rest  stay  without,  to  see  nobody  comes  to 
prevent,  or  to  receive,  one- or  other  coming  to 
that  purpose ;  those  that  are  without  the  house 
are  as  guilty  of  the  burglary,  as  the  other  that 
went  in.  No  man  will  deny  the  law  to  be  to. 
— Then  weifth  your  evidence:  It  appears  by 
the  coachman  that  he  saw  four  men,  that  lind 
handkerchiefs  about  their  necks ;  two  upon  one 
side,  the  other  two  upon  the  other  side  of  the 
door.  Though  there  were  but  two  appeared  to 
Mr.  Tfyon,  yet  there  being  four  in  company, 
and  Mr.  Turner  himself  tells  ye,  »  that  by  the 
story  from  his  intelligence  there  were  three  or 
four.  Whom  they  were,  or  whether  there  was 
any  or  no,  God  knows ;  but  rather  suppose  it 
to  be  a  story  of  his  owe  framing :  He  walked 
up  and  down  on  Tower-hill,  took  the  thief  by  the 
thoat,  and  there  kept  him  about  two  hours,  and 
past  four  o'clock  before  they  brought  the?  se- 
cond bag.  Then  weigh  that  particular  know* 
ledge  that  Mr.  Turner  had  of  all  these  things  ; 
That  upon  Wednesday  before  he  met  with  this 
William  Turner,  a  person  you  see,  of  what  qua- 
lity I  shall  not  repeat,  he  cantiot  give  account 
of  himself  what  he  is  ;  and  that  night,  when 
this  robbery  was  conrmttttd,  he  says  he  was 
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L.  C.J.  Hyde.    How  often  did  you  go  ? 

J.  Turner.    Twice. 

L.  C.  J.  Hyde.     How  much  at  a  time? 

J.  Turner.     A  single  bag. 

L.  C.  J.  Hyde.    Had  you  a  coat  or  cloke  ? 

J.  Turner.    Just  as  I  am  now. 

L.  C.  J.  Hyde.  Had  Wild  a  great  black 
coat?  And  what  did  he  do  with  the  money  ? 

J.  Turner.  I  knownot :  but  I  delivered  one 
in  the  street,  and  then  went  and  fetched  another, 
and  he  staid  reedy  for  it. 

L.  C.  J.  Bndgman.  Was  tins  all  the  money 
that  was  brought  in  the  morning,  save  that  that 
air  T.  Aleyu  brought  away  ? 

J.  Turner.    It  was  ull,  to  my  knowledge. 

Sir  T.  Attyn.  Col.  Turner  confessed  to  me 
on  Thursday  morning  thnt  more  came  unto 
his  house,  but  thnt  rogue  Wild  took  it  away. 

L.  C.  J   Bridgman.    H«*w  much  ? 

Sir  T.  Aleyn.    About  200/. 

Lord  Mayor.  How  many  turns  did  you 
make  when  the  money  was  carried  from  your 
father's  house  to  the  Minories  ? 

J.  Turner.    Twice. 

Lord  Mayor.     Who  went  first? 

J.  Turner.    We  went  both  together. 

Lord  Mayor.  How  much  was  carried  be- 
tweenyou  both  ? 

f.  iSirner.  The  first  time  I  carried  200/. 
as  I  can  ju'^ge. 

Lord  Mayor.    Who  carried  any  more  ? 

J.  Turner.     My  father.  ' 

L.  C.  J.  Bridgman.  What  did  you  bring  the 
tacond  time  ? 

J.  Turner.     S00/. 

L.  <X  J.  Bridgman.  William,  one  thing 
more  :  wjiat  was  the  occasion  of  meeting  you 
and  James  Turner  at  the  alehouse  ? 

W.  Turner.    I  did  not  meet  him,  my  lord. 

L.  C.  S.  Bridgman.  You  came  thither,  and 
called  for  a  pot  of  ale,  and  said  you  staid  fur 
coLTuxner. 

'  W.  Turner.  It  is  not  right :  I  only  asked  if 
col.  Turner  used  the  house.  By  and  by  he 
came  and  paid  for  the  pot. 

L.  C.  J.  Bridgman.  You  two  went  together: 
what  was  the  occasion  ofyour  meeting  together? 

Col.  Turner.  Findnig  him  there,  I  said  I 
cpnld  not  drink  with  him  ;  and  so  we  parted. 

If.  Turner.  1  called  for  a  pot  of  drink  : 
and  having  no  money  to  pay  for  it,  col.  Turner 
coming  by,  t  called  him  in,  and  desired  him  to 
pay  for  it,  which  he  did. 

'  L.  C.  J.  Bridgman.  The  boy  swore  you 
said  you  staid  rbr  col.  Tamer ;  eon  you  justify 
Jod  were  at  home,  or  in  any  other  plsce  ?  It 
js  a  great  suspicion.  The  old  gentleman  char- 
ged you  to  be  very  like  the  man  ;  and  you  can 
give  no  account  were  you  were  ;  and  Turner 
and  vou  met  together  the  day  before. 
•     W.  Turner.    I  was  at  home. 

Lord  Mayor.  William  Turner,  when  did 
you  shave  your  beard  last  ? 

W.  Turner.    Before  Christmas. 

Lord  Manor.     Who  shaved  it  for  you  ? 

W.  Turner.    A  barber  in  Oolden-Lnne. 

Lord  Mayor ;     When  rag  hair  is  shaved  off 
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come  in  by  one  being  in  the  bouse,  or  by  a  pick- 
lack.  But  to  say  by  one  in  that  house,  you 
have  no  reason  to  presume  on  that :  If  by  a 
'  picklock,  whosoever  they  were,  they  must  be 
,  known,  not  strangers  to  die  house:  Not  Wil- 
liam Turner  alone,  but  be  that  knew  the  bouse, 
and  all  the  passages  and  doors;  knew  where 
the  keys  and  jewels  were.  Then  who  probably 
should  be  in  the  house  ?  It  was  not  for  a  stranger 
to  be  in  the  bouse,  only  one  that  must  knoiv 
all.  If  that  James  Turner  shall  appear  to  you 
to  have  a  hand  in  it,  if  you  think  he  was  acces- 
sary, you  must  find  him  guilty  as. principal. 

Col.  Turner.  God  forbid! 

L.  C.  J.  Bridnman.  If  he  were  amongst 
them,  if  the  door  be  opened  by  a  picklock,  it 
is  a  direct  burglary,  as  if  broke  open  by  an  iron 
bar:  Bat  that  must  be  left  to  you.  In  ike 
next  place,  to  prove  the  burglary,  you  see  what 
a  story  he  tells  you,  with  all  the  circumstances, 
as  if  he  had  been  there :  He  tells  you  from  this 
Wild  (if  there  be  any  such,  you  must  take  k 
upon  bis  word)  how  the  man  s  tooth  came  out, 
what  he  meant  to  do  with  the  other  persons, 
and  all  other  things  about  that  affair.  Observe 
another  thing  of  sir  Thomas  Chamberlain  ;  Say* 
he,  We  suspected  him  from  the  first :  VYe 
could  not  examine  any,  but  he  would  be  thrust- 
ing in,  and  listening.  I  say,  admit  that  you 
shooM  be  by  the  evidence  persuaded  he  bnd  a 
hand  in  the  business,  you  must  find  htm  a  prin- 
cipal :  For  nothing  in  the  world  more  ordinary,, 
if  a  man  intend  to  commit  such  a  felony  or 
burglary,  he  will  be  sure  to  have  witness  to 
prove  he  was  here,  or  in  such  a  place,  at  the 
time  when  this  robbery  was  committed.  By 
all  that  I  can  .guess,  and  I  believe  that  I  guess 
right,  this  robbery  was  between  eight -and  uioe 
o'clock  at  night.*  When  the  constable  came  'to 
Mr.  Turner,  no  doubt,  as  it  was  his  wisest  way, 
he  was  then  in  Led ;  but  can  prove  nothing  at 
all  else.  The  truth  is,  upon  all  that  he  hatb 
said  himself,  if  it  be  true  as  he  hath  said,  b# 
hath  made  himself  a  direct  accessary  to  a  felony  -» 
For  first  of  all,  being  examined  before  a  justice 
of  peace,  sir  Thomas  Aleyn,  he  said  himself 
that  the  money  he  carried,  was  the  money  be 
had  of  a  goldsmith :  Truly  his  whole  story  is  * 
direet  romance.  This  man  must  «o  upon  the 
Friday  night,  about  U  or  1«  o'clock:  And 
-there  is  a  proverb  of1  a  blind  man's  catching  a 
*  bare;'  if  it  can  be  applicable  to  any  thing,  $ 
must  be  to  this:  He  must  go  between  11  as*! 
M  o'clock  at  night  without  a  lanthoro,  a.geotf 
way  above  his  own  bouse,  and  there  be  mu&t 
walk  and  think  some  Mepbistophilus  should 
oeme  and  tell  him  who  is  the  man:  That  tip 
should  take  him  fay  the  throat,  though  he  coutf 
call  two  more  {with  one  .whistle,  and  there  get 
aim  to  deliver  the  money :  Truly  be  was  a  Very 
noble  and  ingenious  thief.  But  all  this  y*«\ 
must  take  upon  bis  own  word.  Now  he  kno«t« 
the  money  was  discovered,  then  it  was  a  mer- 
chant's that  bad  failed,  and  mast  be  secure^ 
for  the  use  of  his  wife  and  children.  If  you«J» 
believe  all  thai  that  he  bath  said,  he  was  neither 
principal  nor  Accessary  to  ibis  &k*ny,  b*t«o» 


at  home;  they  are  his  own  words:  He  might 
have  had  witness  to  have  proved  this  as  well 
as  Mr.  Turner.  But  for  James  Tnrner,  it  is 
-true  it  appears,  and  no  doubt  be  was  that  night, 
fit  home:  The  constable  went  to  bis  boose 
•upon  the  occasion  of  Tryon's  man's  saying  be 
•supped  there,  went  to  tfna  whether  lie  sopped 
•there  ;  that  was  indeed  false;  But  the  consta- 
ble and  those  that  went  there,  found  them  n- 
bed.  But  thea  takethe  time  when  this  robbery 
was  done :  It  was  between  -eight  and  nine,  and 
be  was  found  in  bed  at  past  ten,  though  indeed 
the  thieves  said  it  was  eleven,  as  yon  might  un- 
derstand by  Mr.  Tryon  :  It  most  be  left  to 
yon  upon 'the  proof.  Yen  see  when  he,  comes 
the  next  day,  he  undertakes  to  'find  out  die 
thieves,  «od  that  only  upon  a  suspicion ;  that 
.there  being  a  purpose  to  rob  Mr.  Tryon  a  year 
before,  be  goes  to  the  same  place  now,  be  found 
Wild  out  then,  lie  hod  very  good  luck  ;  .that 
because  he  lodged  there  «  year  before,  be  must 
bave  the-same  lodging  now':  It  is  a  likely  mat- 
ter that  thieves,  as  Wild  is,  should  keep  their 
lodgings  thus  constantly.  There  he  finds  him, 
takes  him  by  the  throat,  and  there  they  were 
a>laying a  while:  There  one  comes,  goes,  and 
brings  some  part  of  the  money.  After  all  this, 
the  next  day  he  must  take  his  word  to  come 
.again,  and  to  bring  the  jewels.  Observe  but 
this  :  after  which  time  as  the  money  was  receiv- 
ed yet  by  a  token,  though  be  never  saw  the 
-woman  before,  describing  her  a  short  fat  wo- 
man, with  a  long  black  scarf,  be  must  meet  her, 
asked  her  what  she  wanted,  and  must  give  her 
jewels  of  that  value :  'Tis  one  of  the  finest 
framed  stories  that  I  have  heard,  that  this  man 
should  come  to  be  thus  privy  after  himself  stood 
charged,  and  the  jewels  brought  for  all  this ; 
and  yet  he  must  know  nothing  of  it.  You  ob- 
serve the  evidences,  and  then*  circumstances 
tliemselve* :  The  witnesses  he  called  in  point  of 
reputation,  that  I  must  leave  to  you.  I  have 
been  here  many  a  fair  rime :  Few  men  that 
come  to  be  questioned, but  shall  bave  some  come 
and  say,  he  is  a  very  honest  men ;  I  never 
Jmew  any  hurt  by  him :  But  is  this  any  thing 
against  the  evidence  of  the  fact  ?  But  you  have 
bene  (he  whole ;  I  shall  leave  it  to  you. 

L.  C.  J.  Bridgmetn.  Gentlemen  of  the  Jury, 
say  lord  bath  repeated  to  you  the  .evidence: 
I  shall  repeat  nothing  of  that ;  only  one  or  two 
things  I  shall  observe  to  you.  First,  In  point 
of  law :  And  I  must  agree  in  opinion  wkh  what 
my  lord  says.  But  in  this  Cass  there  will  be 
something  more  considered ;  that  is,  Whether 
or  no  (for  this  is  jihe  law)  if  a  man  haw  a  fulee 
•key,  (we  are  now  upon  the -point  of  law)  and 
.we  ought  to  be  of  counsel  with  him  and  you,  to 
direct  that  which  is  right,  if  he  appear  plateiy 
to  be  an  accessary,  you  most  find  him  guilty  of 
this  Indictment :  For  chat  you  mast  consider 
circusastances,  whether  be  broke  open  the 
bouse  or  no.  Then  you  must  observe  Mr. 
Tryon's  door  was  shut;  it  was  dot  broke  open 
by  a  craw :  Therefore  yon  may  conclude  that 
it  is  veryjp*©babie  they  bad  a  picklock:  But 
that  I  must  leave  to  you.    Either  they  most 
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cowry  enough  to  Wild ;  hat  that  is  not  the 
present  business.  It  is  whether  upon  all  these 
circumstances,  the  money  having  been  found 
with  them,  he  being  ihe  man  that  brought  the 
money,  and  bis  wife  the  jewels;  whether  you  do 
believe  the  rest  of  the  story  he  hath  made  for 
himself  ?  If  you  believe  he  had  a  band  in  the 
business,  you  must  find  him  as  principal.  I 
shall  desire  a  little  further  direction :  Suppose 
it  were  as  he  says,  That  one  was  within,  and 
be  opens  the  door,  and  lets  in  others ;  if  him- 
•elf  was  one  that  did  come  in,  I  take  it  to  be 
burglary  in  them  all ;  it  was  an  unlawful  com- 
ing in.  So  that  upon  all  these  circumstances, 
first,  whether  you  do  believe  that  he  had  a  baud 
in  it,  or  no,  or  this  fine  story  that  is  made ; 
next,  whether  you  do  believe  this  was  one  that 
yns  there;  you  must  believe  him  guilty  as 
principal.     But  I  leave  it  to  you. 

L.  C.  J.  Hyde.  To  the  last  I  say,  if  one 
comes  in  by  day,  with  a  purpose  before-hand 
Co  rob  the  house  by  night,  if  he  opens  the  door, 
which  is  almost  impossible  here,  because  the 
nan  swears  it  was  double-locked,  it  must  be 
opened  with  a  key ;  if  he  opened  the  door,  and 
the  rest  come  in  and  rob  him,  that  is  burglary 
in  them  all. 


Thereupon  the  Jury  withdrew;  and  after 
near  an  hour's  consultation,  they  returned  to 
the  Court,  and  took  their  places :  Their  names 
being  called,  they  severally  answered. 

CI.  of  the  Peace.  Are  ye  all  agreed  of  your 
verdict  ?— Jury.  Yes. 

Clerk.  Who  shall  speak  for  you  ? 

Jury.    Foreman. 

Clerk.  Set  James  Turner  to  the  bar.  Look 
tipon  him :  How  say  you  ?  Is  be  guilty  of  the 
felony  and  burglary  whereof  he  stands  indicted, 
or  Not  Guilty  ? — Foreman.    Guilty. 

John  Tomer,  William  Turner,  Mary  Turner, 
and  Ely  Turner,  were  by  the  said  Jury  severally 
acquitted*. 


#  m  Turner  ct  lee  auters  foeront  indict,  quia 
lis  felonice  et  burglarit'  infringe  le  meason  de 
Francis  Tryan  in  tiel  Ward  in  Lond',  et  la  de- 
pris  argent  et  Jewells,  al  vallue  de  5,000/.  etsur 
rien  culp  plead,  et  long  evidence  le  jury  trove 
Turner  culp  de  burglary  (pur  que  fuit  apres 
pend  in  Cheapside)  et  lun  de  ses  fils  culp  de 
felony  (et  les  auters  ils  acquite)  et  le  question 
fait  si  ceo  rait  bone  verdict  quant  al  felony  vers 
sits  sur  que  serra  demand,  et  semble  per  les 
deux  chiefe  justices  et  auters  que  nemy,  car 
coment  jury  puissoit  aver  trove  touts  culp  de 
felony  uncore  ne  poent  trove  lun  culp  de 
burgury  et  tauter  de  felon  v  sur  mesme  indict- 
sneat  et  mesme  evidence.*    Siderfin,  171. 

Upon  this  Mr.  East  (Pleas  of  the  Crown, 
chap.  zv.  sect.  28)  observes;  "  In  truth,  such 
•  finding  shewed  that  the  several  prisoners 
were  of  a  distinct  nature,  and  therefore  ought 
not  to  have  been  included  in  the  same  indict- 
ment." 

Now  true  it  is,  larceny  and  burglary  are  of- 
fences of  different  kinds,  nevertheless  where  an 


January  (he  19/A. 

In  the  morning  the  said  William  Turner  was 
again  arraigned  and  indicted  for.  the  felonious 
stealing  of  45/.  of  the  moneys  of  William  Hill, 
servant  to  the  said  Mr.  Tryon,  and  stolen  in 
the  said  robbery  of  Mr.  Tryon ;  but  the  trial 
thereof  was  deterred  till  the  next  sessions. 

Afterwards,  some  of  the  Justices  of  the  Bench 
having  received  mtimaUon  that  lodgings 'were 
lately  taken  in  DukeVplace  by  the  said  Col. 
Turner,  William  Turner,  and  others,  for  the 
carrying  on  of  the  aforesaid  robbery  ;  the  said 
col.  Turner  and  William  Turner  were  severally 
examined  by  that  worthy  gentleman  sir  Thomas 

indictment  is  for  in  the  night  time  feloniously, 
&c.  burglariously,  &c.  with  intent  to  steal,  &c. 
breaking  and  entering  the  dwelling-house,  &c. 
and  there  stealing,  &c,  any  number  of  persons 
may  be  tried  and  convicted  under  such  one  in- 
dictment, of  these  two  offences  of  different 
kinds ;  or  some  of  the  persons  may  be  convicted 
of  both  or  either  of  the  offences,  and  the  rest  ac- 
quitted of  both;  It  may  therefore  perhaps  not 
be  found  easy  to  give  a  perfectly  satisfactory 
and  consistent  reason,  why  some  of  the  persons 
may  not  be  found  guilty  of  one  of  the  offences, 
and  others  of  the  other. 

"  At  the  same  sessions  [for  Newgate,  April, 
1664]  there  was  this  question,  one  Jamea  Tur- 
ner and  William  Turner,  at  Christmas  sessioos 
last,  were  indicted  of  Burglary  for  breaking  the 
house  of  Mr.  Tryon  in  the  night,  and  taking 
away  great  sums  of  money;  and  thereupon 
James  Turner  was  found  guilty  and  executed ; 
but  William  Turner  was  then  acquitted.  And 
now  there  being  great  evidence  that  William 
Turner  was  in  the  same  burglary  with  James 
Turner,  and  there  being  47 1,  of  the.  money  of 
one  Hill,  a  servant  to  Air.  Tryon,  stolen  at  the 
same  time,  which  47/.  was  not  in  the  former 
Indictment,  they  would  have  indicted  William 
Turner  again  now  for  Burglary,  for  breaking  the 
house  of  Mr.  Tryon,  and  take  thence  47/.  of  the 
money  of  Hill's ;  but  we  all  agreed  that  William 
Turner  being  formerly  indicted  for  Burglary  in 
breaking  the  house  of  Mr.  Tryon,  and  stealing 
his  goods  and  acquitted,  he  cannot  now  be 
be  indicted  again  for  the  same  burglary  for 
break iug  the  house ;  but  we  all  agreed,  he 
might  be  indicted  for  felony,  for  stealing  the 
money  of  Hill.  For  they  are  several  felonies, 
and  he  was  not  indicted  of  this  felony  before, 
and  so  lie  was  indicted.  And  afterwards  I  told 
hiy  lord  chief  justice  Bridgeman  what  we  had 
done  and  he  agreed  the  law  to  be  so  as  we  had 
directed."    Kelyng,S0.    ' 

But  it  now  seems  that  William  Turner  might 
have  been  again  indicted  for  burglary,  vis. 
breaking,  &c.  and  taking  the  goods  of  Hill. 
See  Mr.  Justice  Buller's  very  able  judgment  in 
the  Cases  of  Vaudercom  and  Abbot,  East's  PI. 
Cr.  c.  xv,  s.  99.  Mr.  J.  Buller's  division  of 
burglary  seems  to  be  sound  notwithstanding  the 
Qussre, 
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Aleyn,  who  with  great  prudence  had  managed 
this  affair,  who  presaed  several  questions  to  the 
said  prisoners ;  who  finding  their  said  design 
fully  discovered,  declared  as  folio  wetb : 

The  Examination  and  Confession  of  Col.  James 
Turner  and  William  Turner,  two  of  the 
persons  in  the  robbery  of  Mr.  Tryon,  taken 
by  sir  Thomas  Aleyn,  knt.  and  bait,  in 
the  presence  of  the  right  hon.  sir  Anthony 
Batetnan,  knt.,  Lord  Mayor  of  the  city  of 
London,  sir  Richard  Brown  knt.  and  hart, 
sir  John  Robinson  knt.  and  bart.  sir  Rich. 
Ford,  and  sir  Rich.  Rives,  knights,  sheriffs 
of  the  city  of  London,  the  19th  of  Jan. 
1664. 

That  the  contriving  and  setting  of  this  rob- 
bery was  wholly  acted  by  col.  Jnmes  Turner; 
and  that  it  was  in  agitation  about  Christmas 
last,  and  should  have  been  put  in  execution  a 
week  sooner,  bat  that  the  other  friend,  whom 
col.  Turner  brought,  was  drunk,  and  one  White, 
who  was  one  of  the  actors,  woidd  not  venture 
his  life  with  him :  That  there  were  four  persons 
that  robbed  him :  Col.  James  Turner,  William 
Tomer,  White  a  Solicitor,  and  White's  friend, 
whose  name  they  knew  not :  That  upon  Thurs- 
day the  7tb  day  of  January  instant,  Col.  James 
Turner,  William  Turner,  White,  and  the  other 
person,  whose  name  they  knew  not,  met  at  the 
Red-Lion-  in  Bishopsgate-street,  near  to  St. 
Helen's,  about  three  of  the  clock  in  the  after- 
uoon,  wliere  they  dined :  Col.  Turner  fetched  a 
neck  of  veal  from  the  cook's  for  their  dinner; 
and  then  they  agreed  to  rob  Mr.  Francis  Tryou 
(who  lives  in  Lime-street)  that  night,  and  went 
to  meet  agaio  at  the  same  house  by  six  of  the 
clock  that  evening :  But  the  room  where  they 
were  to  meet  being  taken  up,  they  went  over 
to  the  Four  Swans,  or  the  Green  Dragon,  and 
there  they  all  staid  till  eight  of  the  clock.  Col. 
Turner  did  then  assure  tbem  that  the  doors 
should  be  opened;  for  that  by  bis  own  confes- 
sion he  had  got  the  impression  of  the  key  of  the 
door  in  was,  and  had  another  key  made  by  it ; 
but  knew  not  the  smith  that  made  the  key. 
From  that  place  col.  Turner  carried  tbem  to  the 
new  market  in  Leadenhall,  where  they  sat  upon 
the  stalls  for  the  space  of  half  an  hour ;  and 
then  he  came  unto  them,  and  told  them  the 
man  and  maid  were  now  gone  out,  and  that 
now  was  their  time.  Thereupon  col.  Turner 
opened  the  door  with  his  key,  and  let  them  in. 
Then  they  went  up  the  stairs,  col.  Turner  lead- 
ing the  way.  He  lit  a  candle  in  the  kitchen, 
and  went  up  into  Mr.  Tryon's  chamber  all  four 
of  tbem.  Col.  Turner  went  near  the  bed's-fcet, 
the  curtains  being  drawn  close.  White  and 
the  other  persons  put  a  cloth  into  Mr.  Tryon's 
mouth,  stopped  it,  and  bound  his  feet  and  his 
hands.  Col.  Turner  brought  down  the  key  of 
the  warehouse  and  the  counting-house  out  of 
bit  pocket,  opened  the  warehouse  door  and  the 
counting-house,  and  took  the  keys  of  the  iron 
chest,  and  took  out  the  money  and  the  jewels. 
William  Turner  carried  two  wallets  with  four 
hags  of  money,  as  he  conceives:  And  col. 


Turner  said  that  the  said  Wm.  Turner  carried 
400/.  and  White  carried  two  wallets  more, 
supposed,  to  be  four  bags  of  some  hundred 
pounds.  Col.  Turner  aud  the  other  person 
carried  the, rest  of  the  money,  only  col.  Turner 
carried  away  the  jewels  in  his  two  bags.  That 
Wm.  Turner  did  uot  see  any  money,  but  as 
they  said  it  was  money.  They  did  uot  stay  in 
Mr.  Tryon's  house  above  an  hour.  That  they 
carried  all  the  aforesaid  money  and  jewels  into 
a  lodging  in  one  Nicholas  Hickenson's  house 
in  Lousy  lane  in  Duke's- place,  which  they  hired 
some  days  before,  pretending  it  for  the  use  of 
a  master  of  a  ship,  his  mate,  purser,  and  boat- 
swain. They  carried  the  money  iu  about  ten 
o'clock  at  night :  When  the  maid  let  them  in, 
they  blew  out  the  candle,  carried  up  the  money 
and  jewels,  Wm.  Turner  going  under  the  name 
of  purser.  Col.  Turner  and  Wm.  Turner  came 
away  that  night  and  left  the  money  and  the 
jewels  there.  The  next  morning  col.  Turner 
fetched  away  the  money  and  jewels  at  five  turns 
to  his  own  bouse.  Andsaith,  That  Win.  Turner 
was  to  have  100/.  of  the  money  for  his  pains, 
White  and  his  friend  20/.  a  piece  for  their  pains, 
and  Col.  Turner  was  to  have  the  rest.  That 
William  Turner  knew  not  of  any  of  the  jewels 
nor  White,  none  but  Col.  Turner.  That  after 
that  night  William  Turner  never  saw  Col. 
Turner,  nor  the  other  persons  in  the  robbery, 
till  himself  with  Col.  Turner  and  others  were 
arraigned  for  the  fact  at  Newgate.  Neither 
did  the  said  William  Turner  see  any  money  or 
jewels  opened;  neither  did  he  receive  one 
peuny.of  the  money:  neither  was  he  in  the 
counting-house  of  Mr.  Tryon.  That  neither 
Col.  Turner's  wife  nor  sons  knew  of  this  rob- 
bery; only  that  they  helped  him  to  remove 
the  money  away  on  Saturday  morning.  That 
the  money  was  in  the  house  on  Friday  at  night, 
when  the  constable  and  marshal  searched  bit 
house;  but  they  had  bid  them.  That  Col. 
Turner  being  asked  where  the  jewels  were  on 
Saturday  morning,  said,  he  did  deliver  them  at 
six  of  the  clock  to  White  in  both  the  bags. 
That  the  carcanet  of  rubies  were  uot  in  those 
bags.  That  Col.  Turner,  in  tbe  conclusion, 
confessed,  that  he  bad  not  done  not  that  ha 
did,  bat  that  he  did  lately  understand  that  ano- 
ther person  was  made  executor,  and  that  he 
was  resolved  to  have  somewhat. 

After  Col.  Turner's  examination,  Sir  Thomas 
Aleyn  told  Col.  Turner,  that  tbe  first  part  of 
repentance  was  confession,  tbe  second  restitu- 
tion ;  and  he  being  a  convict  person,  and  \n  all 
probability  not  likely  to  continue  long  in  this 
world,  it  were  much  better  for  him  to  restore 
what  was  another's  man's,  than  to  think  to  en- 
rich his  wife  and  children,  by  leaving  them  that 
which  he  knew  was  none  or  his ;  and  that  one 
penny  of  his  own  estate  left  them,  would  continue 
longer  with  them  than  a  pound  of  another  bo* 
dy's :  and  thereupon  he  was  pressed  to  restore 
Mr.  Tryon  the  rest  of  his  money,  and  tbe  car- 
canet Of  rabies  and  diamonds  yet  in  his  custody. 
This  had  such  a  present  influence  upon  Bar. 
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Tenter,  that 'he  said 'be  would  immediately  go 
and  fetch  the  carcanet ;  which  lie  accordingly 
•did,  and  delivered  the  same  into  the  bands  of 
Sk  Richard  Hives,  one  of  the  sherifis. 

January  19,  in  the  Evening. 

Clerk.  Set  James  Turner  to  the  bar,  James 
Turner,  told  np  thy  hand:  toon  standest  here 
convicted  of  Felony  and  Burglary,  for  the 
felonious  stealing  of  cbe  goods  and  money  of 
Francis  Trvon ;  what  canst  thou  say,  why  the 
court  should  not  give  thee  judgment  to  die  ac- 
cording to  law  ? 

Col.  Turner.  My  Lord,  I  humbly  desire  your 
-honour,  and  the  honourable  bench,  .you  would 
be  pleased  to  grant  me  a  reprieve. 

J.  Romel.  That  we  cannot  do ;  the  court 
must  give  judgment  upon  you:  If  you  can  by 
any  means  prevail  with  his  majesty  to  do  it, 
you  may  use  your  interest;  but  the  court  can- 
not do  it. 

Col.  Turner.  I  desire  your  honours  I  may 
be  transported.  - 

J.  Uonel.  That  likewise  is  in  the  power  of 
his  majesty  :  that  he  may  do,  if  he  please.  It 
is  not  in  the  power  of  the  court :  we  hate  no- 
thing to  do,  but  to  give  judgment. 

Col.  Turner.  You  do  it  with  others. 

J.  Hated.  Mo,  Wot  in  this  case  of  burglary; 
but  leave  that  to  his  majesty's  mere  mercy  and 
grace. 

Col.  Turner.  My  Lord,  I  shnH  humbly  de- 
sire that  my  wife  and  one  two  youths  may  be 
discharged. 

J.  Howei.  She  is  found  Not  Guilty;  and 
therefore  she  shall  have  ber  acquittal  upon  the 
discharge  of  the  gaol.  Those  that  are  acquitted, 
they  must  be  discharged,  if  the  court  do  not 
see  cause  for  their  further  detention. 

Col.  Turner,  I  pray  the  young  man  and  my 
wife  may  be  discharged. 

J.  OobdcI.  Whosoever  are  found  not  goilty 
must  have  their  discharge  according  to  law. 

Col.  Tvrner.  My  Lord,  I  hope  the  bench  is 
satisfied  about  the  young  man. 
.    J.  HowtL  Say  no  more. 

Col.  Turner.  Your  honour's  humble  servant. 

Clerk.  Set  James  Turner  to  the  bar. 

J.  HixoeL  I  must  pronounce  the  Jadgment 
of  the  court,  which  is,  '  That  you  go  to  the 
place  from  whence  you  came,  and  so  to  that  place 
of  execution  which  shall  be  appointed  to  you 
by  authority,  there  to  be  banged  by  the  neck 
till  you  be  dead ;  and  the  Lord  have  mercy  en 
your  soul.' 

Accordingly  tfce  said  Col.  James  Turner  was 
drawn  m  a  cart  from  Newgate  to  Lime-strect- 
End  in  Leadenhall-Street,  the  21st  of  January, 
and  was  there  executed  on  a  gibbet  erected  for 
that  purpose. 

The  Speech  and  Deportment  of  Col.  James 
Tcbner,  at  his  Execution  io  Leaden  hall- 
street,  January  21,  1664. 

About  eleven  o'clock,  ool.  Turner  (attended 
with  Mr.  OrdiAfuryof  tfeweat*,  andaasther 


•minister,)  was  drawn  in  a  cart  to  a  gibbet 
erected  iu  Leadeabail-street  at  Lime-street  end; 
where  coming,  cat.  Turner  called  the  execu- 
tioner to.  him,  told  him,  that  his  friends  were 
desirous  of  all  his  cloaths,  and  that  in  con- 
sideration thereof  he  £ave  him  50f.  and  2*. 
6d.  to  drink,  and  about  15*.  to  the  Serjeants  sjm 
Yeoman,  attending  to  see  bis  body  and  clutkei 
delivered  to  one  Mrs.  Smith  there :  And  stand- 
ing in  the  cart  said  as  followeth : 

Sir  Richard  Ford,  and  you,  the  other  Mr. 
Sheriff,  and  all  you  gentlemen  :  I  am  come 
hither  to  pay  that  debt  1  owe,  and  that  even 
man  owes  to  nature;  it  is  the  just  hand  oi 
God  upon  me  for  my  sins,  and  there  is  w 
man  hath  done  me  wrong  in  it,  and  truly,  it 
is  my  sins,  and  the  greatuets  of  my  sins  (and 
that  I  am  very  sensible  of)  hath  brought  nx 
hither;  and  the  greatest  sin  that  troubles  ok, 
and  lies  upon  me,  (which  I  hope  the  blood  of 
Jesus  Christ,  nay,  I  am  confident,  the  bloo4 
of  Jesus  Christ,  bath  washed  all  my  sins  a*\aj. 
is  that  sin  which  I  was  much  addicted  u, 
and  that  was  the  sin  of  praphaneness ;  of  blas- 
pheming God,  of  taking  his  name  in  vain. 
It  is  truth,  I  must  not  only  accuse  myself,  tat, 
in  some  sense,  give  you  the  truth  of  n»y  cos- 
science.  I  never  heard  any  man  or  wotoau, 
or  whatever  they  were,  swear  in  my  life,  but  1 
did  tremble  to  hear  them :  For  keeping  of  com- 
pany with  gentlemen  of  Honour  (they  were  mea 
of  quality,  though  that  were  an  ill  quality  u 
them)  was  the  occasion  of  it.  I  never  kepi 
company  with  any  poor,  base,  inferior  people, 
with  any  thief,  Or  any  such  like  base-  person, 
in  all  my  life,  but  fled  from  them,  and  avoids 
them,  till  this  accident.  Truly,  those  poor 
men  engaged  in  it,  I  must  free  them,  I  brougk 
them  into  tltis  business  clearly,  and  freei}; 
and  I  beseech  yoa,  Mr.  Sheriffs,  as  I  am  a 
dying  man,  that  "you  will  help  those  people  » 
this  business ;  poor  silly  men !  As  I  was  telJio: 
you,  for  that  great  sin  of  swearing:  Leepu* 
company  with  persons  that  did  swear,  I  did 
get  a  habit  of  swearing,  though  X  hated  it  and 
loathed  it,  when  I  observed  it  in  myself,  aoo 
yet  may  be,  did  it  again,  forgetting  present}? 
and  not  observing,  being  of  a  hasty  nature. 
It  was  my  rashness,  and  my  incoasideratenes&, 
that  liath  brought  me  hither.  Gentlemen,  is 
is  expected  by  all  the  city,  and  by  all  U* 
world,  that  knows  me,  that  I  should  make 
some  great  and  notorious  confession;  it  b 
truth,  I  must,  and  freely  do  bare  confess,  » 
I  said  before,  that  it  is  my  sins  in  general,  aci 
that  sin  of  blaspheming  God's  name  ;  Id 
charge  myself  particularly  with  that,  as  tk 
occasion  of  bringing  me  hither;  as  for  tU 
fuct  itself ;  I  do  tell  ye,  it  was  my  owu  act,  nw 
own  contrivance,  and  the  poor  souls  that  are 
yonder,  knew  nothing  of  it. 

Gentlemen,  you  will  live  when  I  ana  gone ; 
there  is  my  two  sons;  I  here  declare,  a&l 
expect  mercy  by-aod-bye,  at  the  hands  of  im 
Saviour  and  my  God,  they  are  as  innocent 
as  any  person  that  looks  upon  me.  For  tat 
youngest,  say  tea  £lp,  he  sever  knew  or  heard 
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Sir  Rd.  Rives.  And  I  will  use  my  endea- 
vours id  the  thing.  ' 

Turner.  Pray  do,  they  know  nothing  of  it; 
pray  put  then*  out,  mywHfe  will  want  them; 
she  hath  no  comfort  left,  nnd  this  wit!'  ruin  Ijer. 

Sir  Rd.  Rive*.  We  will  do  our  endeavour; 
proceed  on. 

Turner.  I  have  ^onet  that  is  for  the  chil- 
dren ;  then  for  William  Turner,  what  he  did,  he 
did  at  ray  instigation-;  he  acted  this  at  my  en- 
treaty, it  was  wholly  by  ray  direction,  therefore 
let  the  poor  man  be  likewise  discbarged,of  there 
be  no  other  thing  agmust  him  but  this  fault. 

Sir  Rtt.  Ford.  We  will  promise  that  we  wiH 
take  nil  occasions  to  give  an  intimation  to  the 
lord  chief  justice  what  you  hate  declared,  in  ex- 
tenuating of  ftis  crime,  as  he  was  a  hireling  of 
yours. 

Turner.  I  have  told  you  that  it  was  my  sins 
that  hath  brought  me  hither ;  and  truly  1  must 
deal  really  with  you,  this  nation  is  very  full  of 
sin,  of  crying  sins,  of  sins,  that  (without  God's 
wonderful  mercies)  the  land  will  suddenly 
mourn  by  his  hand :  I  have  every  year  expected 
the  sweeping  plague  to  come  and'  take  away 
two-thirds  of  the  nation  for  the  sins  that  lie 
upon  us ;  and  truly,  notwithstanding  the  minis- 
ters of  God  do  preach,  and  call,  and  cry  aloud, 
yet  nobody  regards  them.  Truly,  from  the  ma- 
gistrate to  the  very  peasant,  there  is  abundance 
of  neglect  to  the  true  service  and  fear  of  God, 
that  my  soul  has  bled  and  groaned  within  me, 
as  I  have  gone  up  and  down  the  streets,  and  as 
I  have  lain  in  my  bed.  And  I  must  ingenu- 
ously confess  to  you,  that  1  have  not  once  or 
twice,  nor  a  hnndred  times,  but  a  thousand 
times,  wished  myself  dissolved,  nnd*in  another 
world.  I  have  been  sick  of  it,  not  for  any 
want,  but  with  the  mere  trouble,  the  dislike 
that  did  so  displease  me,  to  see  all  manner  of 
business  in  tumults  and  disorders,  and  sin,  and 
all  manner  of  wickedness;  that  truly  I  have 
had  no  pleasure  (these  latter  years)  in  the 
world ;  indeed  ,1  have  not.  I  have  (to  my  poor 
wife)  said  many  a  hundred  times,  Lord  God, 
that  thou  wert  in  thy  grave,  and  I  too,  were  it 
not  for  these  poor  children ;  truly,  T  could  beg 
it'of  God,  seeing  all  people  are  in  combustion, 
none  tied  in  love  and  anrity.  When  I  was  a 
boy,  there  was  no  such  doings;  my  father,  I 
told  you,  was  a  minister,  there  wag  eight  or  ten 
gentlemen,  adjoining  families,  who  kept  a  house 
of  hospitality,  loving  friendship,  pence  nnd  quiet- 
ness; but  now  there  is  no  such  thins*  in  the 
world :  It  is  a  new  world,  a  world  of  malice  and 
difference;  and  it  is  to  blame,  that  brethren  do 
not  hang  together  io  unity. 

It  is  expected,  that  I  should  declare  here,  as 
a  dying  man,  somewhat  to  free  myself  from  those 
aspersions,  accusations,  and  calumnies,  that 
have  been  laid  upon  me;  those  marks  with 
black  coals  that  people  have  laid  upon  me; 
I  do  declare  to  you,  there  are  a  great  many 
scandals  that  lie  upon  me.  I  shall  not  justify 
myself  at  all,  but  rather  accuse  myself,  that  I 
am,  as  St.  Paul  saith,  *  The  greatest  of  dinners/ 
But  for  those  things-  that  are  laid  upon  me,  I 


of  one  penny  of  the  money,  or  business  at  all ; 
therefore  he  is  clear:  he  was  in  his  bed  tbat 
night  it  was  done,  and  in  the  morning  it  was 
removed  from  my  house:  For  the  elder,  he 
never  knew  of  any  monies,  or  any  thing  of  it ; 
only  [  did  tell  him,  that  it  was  a  merchant's 
money  that  was  broke,  and  that  I  would  secure 
it  for  his  wife  nnd  children  ;  so  that  he  was 
clearly  innocent  of  any  thing  of  the  fact  of  the 
robbery  of  the  house  ;  heicnew  not  that  it  was 
Mr.  Tryon's  money,  but  did  carry  that  money 
with  me  to  Tower- hill,  as  I  bid  him  ;  bo  that 
lie  is  as  innocent  as  the  younger.  You  un- 
derstand me,  Mr.  Sheriffs;  if  you  bid  your  ser- 
vant take  so  much  money,  carry  it,  and  dispose 
of  it  as  you  direct  him,  what  is  it  to  him  how 
you  came  by  tbat  money  ?  So  that  I  say,  thi» 
elder  son,  he  is  (I  speak  in  the  presence  of 
God)  as  free  as  the  other. 

I  do  bee  and  beseech  you,  Mr.  Sheriffs,  in  the 
bowels  of  tender  mercy  and  compassion,  that 
yon  would  go  to  the  lord* mayor,  to  the  court  of 
aldermen,  that  these  two  poor  young  men  may 
be  discharged ;  let  them  not  lie  there  until  the 
next  sessions,  among  thieves  and  murderers, 
for  they  will  be  utterly  undone.  They  are 
come  from  the  loins  "of  good  parents ;  my  fa- 
ther was  an  ancient,  reverend  divine,  a  parson 
within  eleven  miles  of  this  town,  a  godly  minis- 
ter, forty  odd  years  minister  of  one  parish ;  no 
men  more  beloved  than  he,  a  man  of  charity, 
and  for  peace,  never  suffered  them  to  gd  to 
law  ;  be  was.  justice  of  peace  amongst  them, 
mediator  for  them ;  if  any  poor  wanted  any 
thing,  they  came  to  him,  he  relieved  tjjeto  :  he 
did  all  the  poor's  business,  and  composed  the 
differences  of  the  rich  likewise:  lam.  the  son 
of  that  father,  though  an  unfortunate  son.  My 
wife  was  a  gentlewoman's  daughter  in  Dorset- 
shire, her  mother  had  a  great  portion,  and  is 
yet  living;  they  are  of  the  family  of  the  Foyles* 
8,000/.  the  old  king  bed  of  her  uncle,  which 
was  lent ;  they  were  persons  of  quality.  I  say, 
these  children,  they  came  from  the  loins  of  good 
persons.  This  I  speak  io  reference  that  you 
will  take  that  fatherly  care,  that  these  two 
poor  boys  may  be  turned  out  of  prison.  Their 
mother  hath  nothing  to  sopport  them :  Suppose 
it  yonr  own  wife's^  case;  add  not  affliction 
to  affliction ;  restore  her  children  to  her  this 
night,  let  me  beg  it,  that  God  may  be  praised 
and  glorified  in  the  truth  of  all  things.  Will 
you  promise  it,  Mr.  Sheriffs,  that  you  will  en- 
deavour it  ? 

Sir  lid.  Ford.  I  do ;  I  have  been,  ready  at 
ail  times  te  promise  you  any  thing  which  was 
in  my  power  to  perform ;  but  ask  not  that  which 
i»  not  in  my  power  te  grant :  You  desire  they 
nay  be  discharged  to-night. 

Turner.  That  is  but  comparatively;  as  soon 
its  possible. 

Sir  Rd.  Ford.  I  do  promise  you,  that  this 
thut  you  have  declared  concerning  your  sons, 
shall  be  communicated  to  tbe  proper  judges, 
and  I  will  endeavour  that  they  may  be  put  out 
of  our  gaol.- 
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must  clear  my  family  and  my  reputation,  as  I 
can  before  Gt»d,  and  in  Jesus  Christ.  It  id  laid 
upon  me,  that  I  should  take  900/.  of  Dr. 
Hewyt's  lady,  for  to  assist  her  in  the  helping 
her  husband  that  was,  in  the  getting  him  a  par- 
don or  reprieve.  To  that  I  answer,  (I  know 
not  whether  I  shewed  you,  Mr.  Sheriffs,  my 
lady's  certificate  or  no;  I  heard  not  of  this  bu- 
siness till  within  these  two  nights)  I  never  heard 
of  her,  nor  her  husband,  in  such  a  manner ;  no, 
I  would  not  have  had  that  sin  mixed  with  my 
blood,  not  for  ten  thousand  worlds ;  I  should 
have  thought,  whenever  it  had  entered  into  my 
cognations,  I  should  have  thought  myself  eter- 
nally lost :  But  about  that,  I  sent  Mr.  Gray,  of 
Black  Friars,  who  rode  35  miles  the  other  night, 
and  he  hath  brought  a  certificate,  under  her  la- 
dyship's hand  to  the  king;  which  certificate,  if 
they  will  go  to  my  wife,  they  may  have  it,  and 
print  it.  She  writes,  shewing  it  to  the  king's 
most  excellent  majesty,  that  she  was  informed, 
lliat  James  Turner,  gentleman,  a  prisoner  in 
Newgate,  is  accused  for  .taking  300/*  of 
her  towards  the  reprieving  of  her  husband ; 
she  doth  declare  she  never  knew  him,  nor 
heard,  of  him,  therefore  she  is  bound  in  con- 
science to  free  him ;  and  so  she  humbly  takes 
her  leave.  This  is  attested  by  that  gentleman, 
with  an  affidavit  under  the  hand  of  sir  John 
Brampston,  knight.  She  got  a  letter  from  se- 
cretary Tbnrlow,  wherein  he  writes,  and  sets 
forth  all  the  business,  That  one  col.  Whetton 
had  235/.  of  my  lady  Hewyt,  to  procure  this 
business ;  and  that  Whetton  did  pretend,  that 
he  bad  given  Thurlow  100/.  of  it  to  that  pur- 
pose, which  he  there,  under  his  hand,  denied 
that  he  ever  received  oue  penny,  directly  or 
indirectly;  so. that  Whetton  was  the  person 
clearly  accused,  and  she  sent  me  word,  she  is 
suing  him  for  the  money ;  so  for  that  I  hope  I 
"have  vindicated  myself  before  God  and  the 
world. ' 

In  the  second  place,  there  is  another  calumny 
thrown  upon  me,  and  that  is,  That  I  should 
cozen  or  deceive  the  king  that  now  is  of  some 
money,  when  I  was  oeyond  sea  with  him;  truly, 
it  is  well  known  to  thousands  of  the  world,  I 
was  never  out  of  England,  never  beyond  sea 
with  the  king,  never  cozened  him  of  a  penny ; 
that  I  have  served  him  and  his  lather  with  all 
the  substance  that  I  tiad,  with  my  blood,  and 
with  all  my  fortune  and  goods,  as  a  hearty  sub- 
ject should,  and  I  pray  God  receive  my  soul  but 
with  a  drop  of  his  mercy,  so  sure  as"  I  served 
the  old  king,  and  prayed  for  him,  and  loved  him. 

The  first  commission  that  ever  I  had,  was 
eldest  captain  of  horse  to  William  marquis  of 
Newcastle,  in  his  own  regiment ;  I  gave  him 
the  troop,  fourscore  and  seventeen  men,  well 
horsed ;  I  never  received  one  penny  advance 
for  the  said  troop,  and  but  one  week's  pay  for 
myself  and  officers,  and  three  weeks  pay  for  my 
troopers,  in  all  my  life  not  a  penny  more :  I 
served  him  faithfully  four  years,  or  thereabouts. 
I  was  a  prisoner  at  London  house,  at  York,  in 
the  Tower,,  at  the  council  of  state,  the  court* 
martial,  and  the  council  of  war  of  Oliver's:  I 


was  a  prisoner  at  Luton  in  Bedfordshire ;  bring- 
ing the  king  up  from  Newark  to  Oxford,  I  was 
wounded,  shot  in  the  neck,  and  taken  prisoner  : 
And  'tis  very  well  known  by  Mr.  William  Cot- 
ton, who  is  one  of  the  gentlemen  liarbingen 
of  the  king's,  he  is  the  ancientest  to  tliis  king, 
and  hath  served  his  rather  in  that  office  ;  It 
was  bis  fortune  to  be  hard  by  when  I  was  shot, 
who  was  then  a  stranger  to  me,  hot  he  being 
one  of  the  king  s  servants,  and  hearing  a  lieu- 
tenant colonel  of  the  king's  was  slain,  he  came 
in  ;  after  I  was  shot,  1  was  crept  into  an  hedge 
among  briers  and  thorns,  so  deep,  that  be  « as 
forced  to  cut  a  way  to  come  at  me,  and  so  drew 
me  out,  or  I  had  died  there.  I  was  prisoner  at 
Luton,  so  to  St.  Alban's  where  I  lay  in  cure  in 
the  compter,  'till  it  cost  me  my  first  penny  rec- 
koning, sixty  odd  pounds  in  gold ;  they  trusted 
me,  and  took  my  word  'till  J  could  send  to  York, 
where  my  wife  lived,  nineteen  miles  beyond 
York ;  When  I  was  able  to  ride,  I  was  brought 
to  town,  put  into  London-house,  where  i  abided, 
and  paid  my  ransom,  no  exchange  would 
be  allowed.  The  king  that  is  dead,  (of  blessed 
memory)  sent  three  exchanges  for  me,  his  own 
trumpet,  Sir  Marmaduke  Langdale's  trumpet, 
and  my  own  trumpet.  The  committee  at  St 
Alban  s  returned  the  trumpeters  word  that  I  was 
dead,  for  my  wounds  were  mortal,  and  so  I  be- 
lieve they  did  think  I  was  dead.  Afterwards  I 
had  command  of  more  than  one  troop,  and  I 
was  lieutenant-colonel  to  sir  John  Preston,  and 
was  eldest  captain  to  the  marquis  of  New- 
castle. 

Sir  Rd.  Ford.  I  have  no  pleasure  to  inter- 
rupt you  ;  if  you  have  any.  thing  to  say,  thst 
may  fit  yoa  for.  your  change,  as  marks  (for 
avoiding  these  inconveniences,)  to  the  people— 

Turner.    I  have  done,  Sir  Richard. 

Sir  Rd.  Ford.  I  do  not  appprebend  this  s 
proper  work  for  a  dying  man  ;  in  good  earnest 
methinks,  it  is  not  a  proper  work,  for  you  to 
give  this  narrative  now  of  affairs  in  the  army. 

Turner.  I  have  but  a  few  words  more ;  I 
have  wholly  told  you,  that  it  was  my  own  con* 
trivance,  and  nobody's  else,  that  I  come  hither, 
and  therefore  I  do  justly  suffer  hereby  the  hand 
of  God  and  justice ;  aud  I  do  desire  all  Chris* 
tian  people,  that  either  hear  me,  or  see  me,  or 
shall  bear  of  me,  that  they  will  take  warning 
by  me;  it  is  the  first  offence  of' this- nature 
that  ever  1  had  to  do  withal  in  my  life.  God 
is  my  witness,  as  I  said  before,  I  never  knew  a 
thief  or  dishonest  man,  but  I  avoided  them: 
But  I  say,  and  I  could  wish  with  all  my  soul, 
and  I  desire  it  earnestly,  that  all  people  would 
take  warning  by  me  tins  day,  and  to  avoid,  as 
much  as  maybe,  all  sins  in  general:  And  I 
must  declare  ro  yoa  like-wise,  that  if  it  had 
pleased  God  that  two  of  t  lie  officers  bad  not  met 
me,  and  arrested  me  in  St.  Mary-Axe,  between 
two  and  three  of  the  clock,  and  carried* ma 
here  to  the  Hoop  tavern,  where  they  staid  me, 
Mr.  Tryon  had  had  every  pennyworth  of  his 
goods  and  money,  and  not  lost  a  farthing,  nor 
a  hair  of  his  head ;  but  God  forgive  them.  A 
great  deal.of  blame  hath  lain  upon  me  about 


625]         STATE  TRIALS,  15  Chaulm  II.  lCM.— for  Felony  and' Surglary.         [68<V 

two  of  wine;  there  waft  but  one  bottle  among' 
fire  of  them;  and  soon .  after,  this  gentleman' 
feU  asleep,  with  b»  hand  on  .his  cheek,  and' 
never  waked  again  :  He  died  of  an  apoplexy,  or 
lethargy,  as  the  Coroner  found  it.  I  musr 
dear  myself  of  this,  because  I  bare  received  a- 
paper,  it  was  at  the  end  thereof  hinted,  Whe** 
ther  I  did  know  if  Daintry  was  not  concerned 
in  this  business?  The  man  could  not  put  any 
thing  into  our  drink  sure ;  I  have  Jieard  of  youtfi 
Spanish  tricky  but  I  must  free  Dam  try  of  tliat,' 
according  a»  I  understand1  it.  He  wag.  to  do 
Daintry  the  courtesy,-  and  sorely  he  would  not' 
so  reward  him.  I-  believe  Daintry  was : a*  free 
as*  any  body ;  bat  the  Jury  and  Coroner  did  re«J 
tarn,  that  he  died  of  God  s  visitation,  a  natural 
disease,  and  I  hope  I  have  satisfied  the  world 
of  that. 

Ordinary  of  Newgate.  Pray  col.  Turner,' 
know  you  nothing  of  a  glass  jewels  delivered  to* 
the  countess  of  ^Devonshire,  in  the  room  of 
another?  • 

Turner.  I  know  nothing  of  such  a  thing ;  t> 
never  had  any  jewels  of  her  in  my  life;  she  is 
an  honourable  person,  she  wiH  not  speak  of 
such  a  thing. 

I  wilt  now  give  account  of  my  faith.  I  ha*sj 
been  bred  up  a  true  Protestant  of  the  Primi- 
tive Church  of  England;  my  father  bred  mej 
and  instructed  me  very  strictly  iu  the  law  of 
God  :  I  will  not  tell  you  when  I  came  to  ap- 
prentice, I  will  let  that  alone*.  I  am  free  of  the; 
company  of  Drapers;  and  I  have  lived  civilly 
and  honestly  in  St.  Martin's,  at  the  upper  end 
of  Cheapside  ;  I  am  sure  there  are  a  thousand 
sorrowful  souls  and  weeping  eyes  for  me  this 
day.  " 

Sir  Rd.  Ford.  Pray  put.  that  little  time  that) 
you  have  to  spend  here  to  good  use,  and  leave? 
off  these  relations.  '- 

Turner.  Have  a  little  patience,  let  me  satisfy 
the  world  of  some  particulars ;  I  was  a  constant 
church-man,  it  is  well  known  to  my  parishion- 
ers; I  never  durst  see  a  man  in  the  church 
with  his  hat  on,  it  troubled  me  very  much.  If 
a  man  comes  before  a  judge  on.  earth,  he  is  not 
suffered  to  wear  bis  bat,  much  less  should  they 
before  the  magistrate  of  magistrates,  the  God 
of  Heaven.  ■* 

Sir  Rd.  Ford.  Hear  me  one  word ;  chose 
reverend  persons  about  you,  inethinks  they 
should  admonish  you  to  leave  off  these  dis* 
courses. 

Ordinary.  We  press  to  the  condemnation  of 
a  roan's  self,  that  he  might  be  justified  in  God's 
sight.  - 

Turner.  Mr.  Sheriff,  I  will  hold  yon  but  a 
very  little  while  longer ;  I  do  here  truly  c6nfess 
that  I  have  been,  as  I  have  said,  a  very  great 
sinner,  guilty  of  all  the  sins  in  the  work*. 

Ordinary.  Speak  to  some  particuhws. 

Turner.  Pray,  be  quiet,  can  ye  ?— :Espe«. 
cially  that  of  prophaneness ;  I  am  in  lv  sensible, 
heartily  sorrowml  for  my  sins ;  and  1  d  beg  of 
God,  of  bis  infinite  mercy,  through  the  u.^iw 
of  Christ,  who  died  for  me,  to  w<^J»  **•?  *« 
my  sins,  and  all  the  ■»»»  «tt&»  ptople  here  pre* 

as 


those  viNains,  who  were  half  drunk,  and  beat 
Mr.  Try  on.  I  say,  he  bad  bad  all  his*  goods 
again.  God  above* that  hears  me,  knows  my 
atjul,  it  was  not  intended  to  rob  him,  or  to  hurt 
him,  it  was  to  ingratiate  myself:  the  reasons  I 
told  him  yesterday.  He  is  the  worse  man,  the 
liest  part  of  10,000/.  since  his  wife  died  ;  and  I 
had  lately  discovered  which  way  and  how :  I  have 
told  him  of  the  person,  bat  this  is  not  a  place 
to  name  him,  or  speak  of  these  things ;  I  hope 
God  will  give  him  wisdom  to- avoid  daugers,  and 
to  make  good  of  what  I  told  him  yesterday ;  a 
worse  thing  will  come  :  for  he  will  be  robbed 
indeed,  if  he  have  not  a  care :  He  should  have 
been  robbed  about  a  year  since,' and  he  did  em* 
ploy  me  to  enquire  after  it,  and  discover  it:  I 
have  given  him  warning  several  times :  He  is  an 
honest  brave  gentleman,  a  good  christian,  and 
an  honest,  charitable  man.  -  But,  Mr.  Sheriffs, 
assure  yourselves,  so  sure  as  I  am  going  to 
heaven,  I  shall  be  there  iu  glory,  so  sure  had  Mr. 
Tryon(if  I  had  not  met  with  those  two  foolish, 
timorous  officers)  have  had  his  goods  and  money 
again,  there  never  bad  one  word  of  this  business 
been  known.  It  was  a  sad  fate,  that  these  two 
fellows  out  of  a  little  fear  should  be  the  occa- 

r  si  on  of  my  coming  hither;  but  God  forgive 
them  ;  Stubs  and  Lyon,  I  mean,  these  two  vil- 
lains, I  have  nobody  to  thank  for  my  blood,  but 
them  ;  and  yet  do  I  free  them,  and  freely  forgive 
them  :  And  I  forgive  the  whole  world .  as  freely 
as  I  desire  God  and  Christ  Jesus  should  for- 
give me.  Mr.  Sheriff*,  are  you  satisfied- in  this? 
Would  you  have  me  say  any  more  touching 
the  fact? 

Mr.  Sheriff'.  Tt  is  satisfaction  to  us,  if  you 
are  satisfied  yourself. 

Turner.  This  morning  as  I  was  coming  out 
of  the  prison,  to  add  scandal  to  scandal,  one 
came  and  charged  me  I  should  clear  myself 
about  a  tire  in  Lothbury,  in  the  new  building*, 
whether  I  bad  any  hand  in  that;  the  Lord 
Jesus  Christ  knows  my  soul,  'till  even  now  they 
asked  roe  the  question,  I  never  thought  of  it, 
but  was  then  heartily  sorry,  and  in  my  bed 
when  I  heard  of  it.  Another  sent  me  a  letter, 
but  I  tore  it,  one  John  Marshall,  touching  some 
money  that  was  lost  in  Coleman-Street;  he 
might  as  well  have  asked  the  person  to  be 
born,  as  have  asked  me,  for  I  knew  not  of  it. 
And  one  brought  a  deed  of  one  Katharine,  I 
forgot  her  other  name,  alack,  I  know  nothing  of 
it.  There  was  another  large  paper  put  into 
sny  hands,  touching  a  man  that  died  in  my 
house,  one  Turner,  a  tall,  proper  gentleman, 
a  clotiiier  of  Kent ;  he  came  to  my  honse,  and 
desired  me  to  furnish  one  Daintry  with  500/. 
which  he  had  a  place  at  the  Custom-House  for : 
This  Turner  was  a  stranger  to  me,  only  a  name- 
sake :  It  is  thought,  as  by  the  paper  was  hinted, 
that  he  should  have  something  put  in  his  drink, 
which  should   occasion  his   defcth ;   he  drank 

.  nothing  at  my  house,  more  than  what  my  wife 
and  self,  and  two  or  three  honest  gentlemen, 
that  were  there.  He  told  my  >*ife  once, 
Cousin,  aaith  he, '  I  am  very  ill,  pray  give  me  a 
<  cup  of  your  water f  he  hid  draak  a  giftff  or 
VOL.  VI. 
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sent,  and  all  the  sins  of  the  whole  world.  I  do 
beg,  chat  God  will  open  the  heart  of  any  man 
that  staggers  in  faith,  to  confirm  him.  I  do 
say,  and  pawn  my  salvation  upon  it,  That  no 
man  dare  gainsay  that  Jesus  Christ  died  for  sin- 
ners, of  wlioin  1  am  chief:  That  man  that  lays 
hold  opon  Christ  by  faith,  the  gates  of  hell 
shall  never  prevail  against  him.  Truly,  I  am 
thought  to  be  a  great  drinker,  a  company- 
keeper;  my  occasions  did,  call  me  to  taverns, 
but  I  bless  God,  I  think  there  is  no  man  (par- 
don me,  fur  I  will  not  speak  it  with  ostentation,) 
£  hope  ue  man  ever  saw  oie  disguised  in  drink, 
to  my  knowledge,  except  it  was  when  I  was  a 
boy.  I  am  truly,  heartily,  and  sincerely  aor- 
fl&wful  for  my  sins:  1  do  confess  them  before 
my  God,  and  the  whole  world,  that  the  least  of 
my  sins  are  able  to  throw  me  into  bell;  but 
that  the  blood  of  Jesus  Christ,  that  doth  wash 
away  toe  sins  of  the  whole  world,  bath  purged 
and  cleansed  mine.  I  say,  I  do  bare  heartily, 
solemnly,  and  wholly  confess  my  sins,  and  am 
truly  sorrowful  lor  them;  that  is  my  confession, 
with  more  trouble  of  soul  than  1  am  able  to 
express.  Here  I  have  innde  my  true  and  faith- 
ful confession.  In  the  second  place,  I  have 
asade  restitution,  so  far  as  in  me  lay ;  the  gen- 
tleman hath  every  one  of  his  jewels  again, 
•very  farthing*  worth;  nay,  he  hath  2,Q00/. 
worth  more  tfian  he  missed,  therefore  there  was 
no  intention  of  felony :  But  my  sad  fate  in 
meeting  with  those  two  sad  officers,  God  of 
bis  mercy  everlastingly  forgive  them 

Mr.  Ordinary.  Express  your  charity  as  to 
the  world. 

Turner,  Do  not  put  me  out  of  my  way,  I 
must  go  step  by  step.  First,  I  have  given  you'my 
own  confession  :  secondly,  I  have  made  resti- 
tution, I  have  restored  ail  to  my  power  t  the 
third  thing  that  is  behind  of  a  christian,  is  my 
true  and  unfeigned  repentance,  and  my  charity 
to  the  whole  world  ;  that  God,  that  is  the 
searcher  of  all  secrets,  that  tries  the  reins,  that 
knows  all  the  inner  parts,knowsmy  soul,  that  1 
long. and  desire  to  be.with  Jesus  Christ  in  glory. 
,    Mr.  Ordinary.    Which  is  best  of  all. 

Turner.  I  am  in  perfect  charity  with  the 
whole  world ;  it  is  expected  by  some,  that  I 
should  fall  upon  some  persons  to  recriminate  on 
them;  I  shall  not  do  it,  the  Lord  God  of  his 
infinite  mercy  forgive  them.  It  was  reported 
to  bis  majesty,  that  on  Sunday  last  I  was  drunk 
and  that  I  abused  this  reverend  person  Mr. 
Ordinary:  This  news  was  brought  me  by 
some  that  were  present  when  the  king  was  told 
such  stories,  that  I  was  drunk,  and  ranted,  and 
•wore  God  damn  me,  and  God  sink  me,  and 
that  I  had  5,000/.  and  I  would  have  a  pardon 
and  cared  not  for  the  business,  and  would  bave 
a  pardon  when  I  please.  This  great  reproach 
was  thrown  upon  me  to  the  king,  and  that, 
with  some  other  scandals,  has  taken  off  the 
king's  affections  J  but  this  is  altogether  liaise, 
for  Mr.  Hicks,  my  landlord,  can  tell,  that  on 
Sunday  morning  he  would  have  had  me  drank 
my  roomings  draught ;  I  told  him,  no,  I  weuld 
mot  drink :  I  only  4cank  oce  small  cup  of  cyder 


in  the  morning,  two  little  glasses  of  sack,  and 
one  glass  of  claret  at  dinner.  I  went  to  church 
with  this  reverend  gentleman,  where  I  received 
a  great  deal  of  comfort  to  my  soul,  for  which 
r  thank  him  t  He  made  a  sound  scholar-like 
sermon,  and  fit  for  persons  in  our  condition. 
I  did  perceive  they  wanted  a  clerk,  and  1  took 
upon  me  to  oificiaie  as  clerk,  and  I  was  happy 
I  had  that  opportunity.  I  came  home,  and 
remained  in  my  chamber.  About  eight  or 
nine  o'clock,  Justice  Stringer  came  to  me  in 
Chaucevy-Lane,  and  two  or  three  knights  and 
persons  of  quality,  eight  or  nine  in  all  :  they 
had  one  bottle  of  sack  among  them,  of  which 
I  drank  one  Utile  cup :  and  for  the  swearing  of 
those  oaths,  I  did  not  do  it,  I  hate  them,  they 
were  untruths,  and  the  Lord  forgive  thein  that 
raised  that  scandal. 

Sir,  I  must  desire  that  you  would  now  join 
with  me  in  prayer  ;  but  I  nave  forgot  one  thing, 
it  is  short :  that  night  the  sessions  broke  up,  I 
was  put  in  the  Hole  :  it  is  a  most  fearful,  sad, 
deplorable  place;  Hell  itself,  in  comparison 
cannot  be  suck  a  place ;  there  is  neither  bench, 
stool,  nor  stick  for  any  person  there  ;  they  lie 
like  swine  upon  the  ground,  one  upon  another 
howling  and  roaring ;  it  was  more  terrible  to 
me  than  this  death  :  1  would  humbly  beg,  that 
Hole  may  be  provided  with  some  kind  of  boards 
like  a  Court  of  guard,  that  men  may  liedowa 
upon  them  in  ease ;  tor  when  they  should  be 
best  prepared  fur  their  ends,  they  are  most  tor- 
mented, lying  only  upon  the  ground ;  they  had 
better  take  them  and  hang  them  as  soon  as 
they  have  their  sentence. 

Jackson,  che -keeper.  Seventeen  out  of  nine- 
teen made  their  escapes  out  of  that  Hole,  they 
having  only  a  form  there. 

Turner,  I  did  with  these  poor  souls  pray 
heartily  ;  none  were  able  to  pray,  poor  crea- 
tures !  two  were  dying ;  I  prayed  with  ^hem, 
comforted  them,  assisted  them,  and  gave  them 
five  shillings  when  I  came  out  of  the  Hole  :  now 
pray  join  with  me  in  prayer. 

Sir  Richard  Ford.  If  I  did  think  there  were 
a  reprieve  to  come  for  you,  I  could  be  content* 
ed  to  spin  out  the  time  thus ;  but,  in  good 
earnest,  I  expect*  none  ;  unless  you  had  an 
apprehensiou  you  were  no.t  to  die,  you  would 
not  thus  run  to  so  many  iropertmencies,  that 
methinks,  cannot  fit  you  for  death,.  : 

Turner.  Truly,  I  expect  none;  pray  join 
with  me  in  prayer. 

(Then  he  prayed  some  time,  and  Mr.  Wel- 
don,  the  ordinary  of  Newgate,  joined  with 
him  in  prayer,) 

Mr.  Ordinary.  The  J-ord  Jesus  have  mercy 
upon  thee  ! 

Turner.  Air.  Sheriffs,  God  be  with  ye: 
pray  remember  jny  duty  and  respects  to  my 
Lord  Mayor,  and  to  all  the  alderaaeo,  and  to 
all  their  families. 

Turner.  Executioner,  I  charge  you  meddle 
not  with  my  cl oaths. 

Serjeants.  Col.  Turner,  we  will  take  care  of 
them. 

Turner.    "  Lord,  I  am  assured  to  be  with 
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thee  in  glory ;  I  do  rely  and  depend,  all  in  all, 
upon  Christ :  refute  not  my  soul  at  the  last 
hour,  1  have  none  in  heaven/nor  none  in  earth, 
nor  any  thing  but  tljee  to  rely  upon;  and 
therefore  into  thy  hands,  both  now,  and  for 
ever,  I  commit  my  soui»  my  body,  my  spirit, 
in  sure  and  certain  hopes  of.  a  joyful  resurrec- 
tion at  the  day  of  judgment,  where  I  most  ap- 
pear and  give  account  of  my  sins ;  but  Jesus 
Christ  hath  washed  them  away  in  his  bl«iod. 
Pray,  doctor,  let  me  beg  you  to  read  those 
verses  in  the  second  of  the  Hebrews,  to  comfort 
me,  being  the  14, 15,  10,  17,  and  18  verses. 
Forasmuch  then  as  the  children  are  partakers 
of  flesh  and  blood,  he  also  himselt  likewise 
took  part  of  the  same,  that  through  death  he 
might  destroy  him  that  had  the  power  of  death, 
that  is  the  devil:  and  deliver  them  who,  through 
fear  of  death,  were  all  their  life-time  subject  to 
bondage.  For  verily  he  took  not  on  him  the 
nature  of  angels,  but  he  took  on  him  the  seed 
•f  Abraham ;  wherefore,  in  all  things  it  behoved 
him  to  be  made  lik«  unto  his  brethren,  that  he 
might  be  a  merciful  and  faithful  high-priest,  in 
things  pertaining  to  God,  to  make  reconcilia- 
tion for  the  sins  of  the  people ;  for  in  that  he 
himself  hath  suffered,  being  tempted,  he  is  able 
to  succour  them  that  are  tempted." 

After  this,  he  gave  40  shillings  to  a  minis- 
ter, to  be  given  to  the  poor  of  that  parish,  and 
18  shillings  and  sixpence  more,  to  be  delivered 
to  his  wife,  to  be  given  to  his  young  son's 
school-master. 

Turner.  Mr.  Jackson,  God  be  with  you: 
remember  me  to  my  landlord,  and  all  there. 
My  two  children,  I  hope,  will  be  freed.  Mr. 
Sheriff,  must  I  hang  al1  day  ? 

Sir  Richard  Ford.  You  will  be  cut  down,  as 
soon  as  you  are  dead; 

Turner.    Pray  tell  me  true,  Mr.  Sheriff. 

Sir  Richard  Ford.  You  will  not  bang  above 
half  an  hour. 

Thereupon,  he  directed  the  executioner  to 
take  off  his  baiter  from  his  shoulders;    and 


afterwards  taking  it  in  his  hand,  kissed  it,  and 
pat  it  on  hit  neck  himself;  then  after  he  bad 
fitted  bis  cap,  and  put  it  on,  he  went  out  of  the 
cart  upon  the  ladder.  The  executioner  tied 
him  up,  and  pulling  the  rope  a  little,  says 
Turner,  What,  dost  thou  mean  to  choak  me  ? 
pray,  fellow,  give  me  more  rope :  what  a  sim-; 
pie  fellow  b  this !  how  long  have  you  been  ex* 
ecutioner;  that  you  know  not  yet  how  to  put1 
the  knot? 

Mr.  Sector,  Minister,  out  of  a  window  near. 
Mr.  Turner,  have  you  remembered  those  four 
things  I  spake  to  you  of  ? 

Turner.    I  have  done  them. 

Mr.  Seeker.  I  trust  this  hour  of  heaviness 
will  he  an  hour  of  happiness. 

Turner.    I  am  assured  of  it. 
.    Mr.  Seeker.    A  living  Christian  in  a  dying 
hour  is  the  bet*  of  all.    The  Lord  be  with  you, 
and  the  Lord  tarry  your  soul  safe  through  the 
jaws  of  death,  to  the  joys  of  life ! 

Turner.  I  doubt  not,  but  through  a  dark 
cloud  I  shall  see  a  bright  Saviour.  Executioner,1 
look  ye,  turn  me  not  off,  untiil  you  have  the 
sign  from  me,  which  shall  be  by  laying  my  right 
ban  J  on  my  left  shoulder.  The  Lord  God  for- 
give thee,  I  do. 

la  the  midst  of  some  private  ejaculations, 
offering  to  pull  down  his  cap,  he  espied  a  gen- 
tlewoman at  a  window  nigh,  kissed  his  hand, 
said,  Your  servant,  mistress.— —His  cap  being 

riled  down,  he  lifted  up  bis  bands,  and  said, 
disclaim  any  desert  of  mine'  own,  there  is 
nothing  in  me ;  look  upon  me  through  Jesus 
Christ.  Lord  Jesus,  receive  my  soul !  and 
thereupon  giving  the  sign,  the  executioner 
turned  him  off.  And  after  some  short  time  ha 
was  cut  down,  and  his  body  conveyed  to  a 
house  near,  there  to  rest  for  a  space,  untiil 
they  provided  for  him  decent  burial.  ' 

The  confluence  of  people  from  the  gaol  to 
the  place  of  execution  was  very  great,  beyond 
the  memory  of  any  upon  the  like  occasion. 

During  his  imprisonment,  and  to  the  last 
breath  of  life,  his  carriage  was  very  undaunted,  , 
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and  George  Fox,  for  noi 
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The  Examination  and  Tbial  of  MARGARET 
FELL  and  GEORGE  FOX  (at  the  several 
assizes  held  at  Lancaster,  the  14th  and 
16th  days  of  the  first  month  1663-4  ;  and 
the  39th  of  the  sixth  month  1664)  for  their 
obedience  to  Christ's  Command,  who 
saith,  "Swear  not  at  all:**  Also  some- 
thing in  Answer  to  Bishop  Lancelot  An- 
drew's Sermon  concerning  swearing. 
Matt.  xv.  6. 

"  Thus  have  you  made  the  Commandment  of 
God  of  none  Effect  by  your  Tradition." 

Shawms  called  to  the  bar,  and  when  she 
was  at  the  bar,  order ,  was  given  to  the  gaoler, 


by  the  judge,  to  set  a  stool  and  a  cushion  for 
her  to  sit  upon  ;  and  she  had  foorof  her  daugh- 
ters with  her  at  the  bar,  and  the  judge  said, 
Let  not  Mrs.  Felt's  daughters  stand  at  the  bar, 
hut  let  them  come  up  hither,  they  shall  not 
stand  at  the  bar  ;  so  they  plucked  them  up, 
and'  set  them- near  where  the  judge  sat :  then, 
after  a  while,  the  Mittimus  was  read,  and  the 
judge  spoke  to  her,  and  she  stood  up  to  the 

*  See  this  Oath  and  some  account  of  the  law: 
connected  with  it  in  the  Notes  to  the  Case  of 
John  Crook,  Isaac  Grey,  and  John  Bolton,  #•*. 
SOI.— See  also  the  Case  of  Isaac  M**t»t  aod 
others,  in  a  Note,  p.  *00,  «y • 


mi 


STATE  TRIALS,  10  Charles  II.  1004.-r-ZWoJ  of  Fell  and  Fax* 


[G» 


bar,   and  jie  began  to.  speak  to  her  a*  fbl- 
lpwetn  : 

.  Judge.  He  said,  Mrs.  Fell,  you  are  com- 
mitted by  the  justices  of  peace  for  refusing  to 
tpke.  the  oath  of  obedience ;  and  I  atn  com- 
manned,  or  sent  by  the  king*  40  terujer  it  to 
any  th^t  shall  refuse  U. 

.jALirguret  Fell.  I  was  sent  for  from  my  own 
]}0use  and  fainily,  bqt  for  what  cause  or,. trans- 
gression I  do  not  know. 

-.Judge  I  atn  'informed  by  the  justices  of 
peace  injhia  county,  that  you  keep  multitudes 
of  people  at  your  house,  in  a  pretence  of  wor- 
shipping God  ;  and,  it  may  be,  you  worship 
tym  10  pe/t,  bu.(  we  are  not  to  dispute  that. 

Marg.  Fell.  I  have  the  king's  word  from, 
his  own  mouth,  That  he  would  not  binder  me 
ofiuy  religion.  God  forbid,  said  he,  that  I 
should  hinder  you,  of  your  religion,  you  may 
ieqp  it  in  your  owu  house  :  and  I  appeal  to 
all  the  country,  whether  those,  people  that  meet 
nje  at  .my  house  be  not  <a  peaceable,  a  quiet, 
ajul  a  godly  honest  people  ?  And  whether 
there  hath  been  any  just  occasion  of  offence 
given  by  the  meeting,  (hat  was  kept  in  my 
•9P.se  I 

Judge.  If  you  will  give  security  that  you 
will  have  no  more  meetings,  I  will  not  tender 
tpe  oath  .to  you  :  you  tjiink  if  there  be  no 
fighting    nor   quarrelling   amongst  you,  that 

?'roukeep.tbe  peace,  and  break  no  law ;  bat  I 
eU  .ypu.  That  you  are  a  breaker  of  the  law, 
|jy  keeping  of  unlawful  meetings  ;  and  again, 
ypu  break  the  law,  in  thai  you  will  not  take 
fbe  oath  of  allegiance. 

r.  M*rg.  FdL  I  desire  that  I  may  have  the  li- 
berty tii  answer  to  those  two  things  that  are 
fhaiged  against  me  j  and,  first,  for  that  which 
p  Jooked  upon  to  be  matter  of  fact,  which  is 
concerning  our  meetings ;  there  are  several  of 
0oy  neighbours  that  are  of  the  same  faith,  prin- 
ciple, and  spirit,  and  judgment  that  I  am  of ; 
and  these  axe  they  that  meet  at  my  house,  and 
Jqaooot  shut  my  door  against  them. 
. ,  Judge*  J&stcess,  you  begin  at  the  wrong  end, 
lor  the  first  is  the  oath. 
—Marg.  Fell.  I  suppose,  that  the  first  occa- 
sion of  tendering  to  me  the  oarb,  was,  because 
m  meeting ;  but,  as  for  that,  if  I  hare  begun 
e$$e  wrpijg  jend*  I  shall  begjo  at  the  other: 
and)  first,  then  as  to  the  oath,  the  substance 
of  which. is  allegiance  to  tbeking;  and  this  I 
tball  say,  as  for  my  alletrance,  I  love,  own, 
and  honour  the  king,  and  desire  his  peace  and 
^Welfare,  and  that  we  may  live  a  peaceable,  a 
.quiet,  and  godly  life  under  his  government  ac- 
cording to  the  Scriptures,  and  this  is  my  alle- 
tiance  to  the  king;  and  as  for  the  oath  itself, 
!hrist  Jesus,  the  king  of  kings,  hath  com- 
manded me  not  to  swear  at  all,  neither  by 
fcuven,  nor  by  earth,  nor  by  any  other  oath. 

Judge.  He  called  for  the  statute-book,  and 
the  graod-jory  to  be  present :  then  one  of  the 
justices,  that  committed  her,  said,  Mrs.  Fell, 
sou  know,  that,  before  the  oath  was  tendered 
t*. you*  we  offered,  that,  If  you  would  put  in 
security  to  hav*  p*  tnore  meetings  at  your 
bouse,  we  would  not  tender  the  uasb  to  you. 


Marg.  Fell.  I  shall  not  deny  that. 
Judge.  If  you  will  yet  put  in  security   that 
you  will  have  no  more  meetings,  I  will  not 
tender  it  to  you. 

Marg. .  lW/  spoke  to  the  judge,  and  the 
court,  and  the  rest  of  the  people;  You  all 
profess  here  to  be  Christians,  and  likewise  you 
piofeas  the  Scriptures  ;  so  in  answer  to  those 
things  that  are  laid  against  lue : 

First  (John  iv.)  Christ  Jesus  bath  left  opon 
record  in  the  Scriptures,  that  God  is  a  spirit, 
and  that  his  worship  is  in  the  spirit  and  truth; 
and  that  he  is  seeking  of  suoh  worshipers  to 
worship  bin*  in  which  spirit,  I  and  ti*jse  that 
meet,  in  my  house,  meet  and  worship  God,  in 
obedience  to  his  doctrine  and  command. 

Secondly,  Mat.  iv.  The  same  Christ  Jesus 
hatb  commanded,  in  plain  words,  that  1  should 
not  swear  at  all ;  and,  for  obedience  to  Christ's 
doctrine  and  command,  am  I  here  arraigned 
this  day ;  and  »o,  you  being  Christians,  and 
professing  the  same  things  in  words,  ju«lge  of 
those  things  according  to  that  of  God  in  your 
consciences,  aud  I  appeal  to  all  the  country, 
whether  ever  any  prejudice,  or  hurt,  those 
meetings  did  ? 

So,  after  she  had  spoken  of  the  worship  of 
God  in  spirit,  and  obedience  to  Christ's  doc- 
trine and  command,  &c.  - 

Judge.  You  are  not  here  for  obedience  to 
Christ's  commands,  but  for  keeping  of  unlawful 
meetings  ;  and  you  think  that  if  you  do  not 
fight,  or  quarrel,  or  break  the  peace,  that  you 
break  no  law,  but  there  is  a  law  against  un- 
lawful meetings. 

Marg.  Fell.  What  law  have  I  broken  for 
worshipping  God  in  my  own  house  f 
Judge.  What  law  ? 

Marg.  Fell.  Aye,  What  law  have  I  broken 
for  worshipping  God  in  my  own  house  ? 
Judge.  The  common  law, 
Marg.  Fell.  I  thought  you  had  proceeded 
by  a  statute.  Then  the  sheriff  whispered  to 
him,  and ,  mentioned  the  statute  of  the  35th 
ofEliz. 

Judge.  I  could  tell  you  of  a  law,  but  it  is 
too  penal  for  you,  for  it  might  cost  you  your 
life. 

Marg.  Fell.  I  must  offer  and  tender  aiy  life 
and  all  for  my  testimony,  if  it  he  required  of 
me.  Then  the  latter  part  of  the  statute  was 
read  to  the  jury  for  the  oath  of  obedience  ;  and 
the  judge  informed  the  jury  and  the  prisoner, 
concerning  the  penalty  of  the  statute  up6n  re- 
fusal, for  it  would  be  to  the  forfeiture  or  all  her 
estate,  real  and  personal,  and  imprisonment 
during  life. 

Marg.  Fell.  I  am  a  widow,  and  my  estate 
is  a  dowry,  and  I  have  five  children  unpre- 
ferred  ;  and,  if  the  king's  pleasure  be  to  take 
my  estate  from  me,  upon  the  account  of  my 
conscience,  and  not  for  any  evil  or  Wrong 
done ;  let  him  do  as  he  pleases ;  and  further, 
I  desire  that  I  may  speak  to  the  jury  of  the 
occasion  of  my  being  here. 

Judge.  The  jury  is  to  bear  nothing,  but  me 
to  tender  you  the.  oath,  and  yon  to  refuse  it  or 
take  it. 
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Marg.  Fall.  You  will  let  me  have  the  liberty 
that  oiber  prisoners  have,  atid  then  she  turned 
to  the  jury,  and  said — —Friends,  I  am  here 
this  day  upoo  the  account  of  my  conscience, 
and  nut  (or  any  evil  or  wrong  done  to  any  man, 
but  lor  obeying  Const**  doctrine  and  com 
maud,  who  hath  said  in  the  Scripture,  That 
God  is  a  spine,  and  that  his  worship  is  m  the 
spirit  and  truth,  and  for  keeping  meetings  in 
the  unity  ot  his  spirit,  and  tor  obeying  Christ's 
command  and  doctrine,  who  hath  saui,  Swear 
But  at  all ;  am  I  here  arraigned  this  day :  now 
you  profess  yourselves  to  be  Christians,  and 
you  owo  the  Scripture  to  be  true,  and,  tor  the 
obedience  of  the  plain  words  of  Scripture,  and 
for  the  testimony  of  my  conscience,  am  I  here; 
so  I  now  appeal  to  the  witness  of  God  in  all 
your  consciences  to  judge  of  me  according  to 
that. 

Secondly,  you  are  to  consider  this  statute 
what  it  was  made  for,  and  for  whom  it  was 
xnade,  for  papists ;  and  the  oath  was  allegiance 
.to  the  kiog.  Now,  let  yonr  con iciences  judge, 
Whether  we  be  the  people  it  was  made  for, 
vrho  cannot  swear  any  oath,  at  all,  only  for 
conscience  sake,  because  Christ  commands  not 
to  swear  at  all.  i 

Judge.  Then  the  judge  seemed  to  be  angry, 
and  said,  She  was  not  there'  upon  the  account 
of  her  conscience ;  and  said,  She  had  an  ever- 
lasting tongue,  you  draw  the  whole  court  after 
you,  and  she  continued  speaking  on,  and  he 
etill  crying.  Will  you  take  the  oath  or  no  ? 

Marg.  Fell.  It'  is  upon  the  account  of  my 
conscience,  for,  if  I  could  have  sworn,  I  had 
not  been  here. 

Secondly.  If  I  would  not  have  meetings  in 
my  house,  I  need  not  to  have  the  oath  ten- 
dered to  mc,  and  so  I  desire  the  jury  to  take 
notice,  that  it  is  onty  for  those  two  things  that 
I  am  here  arraigned ;  which  are  only  upoo  the 
account  of  my  conscience,  and  not  for  any 
evil  done  against  any  man  :  then  the  judge 
was  angry  again,  and  bid  them  tender  her  the 
oath,  and  hold  her  the  book. 

Judge.  Will  you  take  the  oath  of  allegiance ? 
Marg.  Fell.  I  have  said  already,  that  I  own 
allegiance  and  obedience  to  the  king  at  bis 
jost  and  lawful  commands ;  and  I  do  also  owe 
allegiance  and  obedience  to  the  king  of  kings, 
Christ  Jesus,  who  hath  commanded  me  not  to 
swear  at  all. 

Judge.  That  is  no  answer:  will  you  take 
the  oath,  or  will  you  not  take  it  f 

Marg.  Fell.  1  say,  I  owe  allegiance  and 
obedience  unto  Christ  Jews,  who  commands 
me  not  to  swear. 

Judge.  1  say  unto  you,  That  is  no  answer : 
Willyou  take  it,  or  will  you  not  take  it  ? 

Marg.  Fell.  If  you  should  ask  me  never  so 
often,  I  must  answer  to  you:  the  reason  why 
I  cannot  take  it,  is,  because  Christ  Jesus  hath 
commanded  roe  not  to  swear  at  all ;  I  owe  my 
allegiance  and  obedience  unto  him. 

Then  one  of  the  justices,  that  committed 

,     her,  said  t  Mrs.  Fell,  you  may  with  a  good 

conscience,  if  you  cannot  take  the  oath,  put  in 


security,  that  you  may  not  have  any  more 
meetings  at  your  nous* . 

Marg.  J? ell.  Wilt  thou  make  that  good, 
That  1  may.  with  a  safe  conscience,  make  aa 
engagement  to  fort  ear  meeting*,  tor  fear  of  los- 
ing my  liberty  and  estate?  Wilt  not  thou,  and 
y<*u  all  here,  juu*e  oi  me,  that  it  was  for  saving 
my  estate  an.i  hleity  that  1  did  it  ?  And  do  I  - 
not  in  this  deny  my  testimony?  And  mould  not 
(his  detile  my  conscience  ? 

Judge  T«  is  i*  n<<  answer  :  will  you  take  the 
oatii  ?  We  roust  n<.t  ^end  time. 

Marg*  Fell.  J  never  took  an  oath  in  my  life ; 
I  have  soent  my  days  inns  lar.  and  J  netei  look 
an  oath ;  1  own  allegiance  to  the  king,  a«.  he  is 
king  ot  Englano,  but  C  hiist  Jtsus  i*  kii>go*  nj 
conscience. — T  en  the  clerk  held  u.»t  the 
book,  and  bid  her  pull  off  her  glove,  and  lay 
her  hand  on  the  book.    - 

Marg.  Fell.  I  never  laid  my  hand  on  the 
book  to  swear,  in  all  my  life,  and  I  ne»er  *%as 
at  this  assise  oefore ;  I  was  bred  and  horn  in 
this  coouiy,  and  have  led  my  life  in  it,  and  'I 
was  never  at  an  assize  before  this  time, '  and  I 
bless  the  Lord,  that  I  am  here  this  day  upon 
this  account,  to  bear  testimony  to  the  truth. 
—Thm  ihey  asked  her  if  she  would  have  the 
oath  read.  She  answered  :  I  do  not  care  if  I 
never  bear  an  oath  read  ;  for  the  land  mourns, 
because  of  oaths. 

Judge.  Then  the  judge  cried,  Take  her 
away. — Then  they  took  her  civilly  away  *  and 
asked  her  if  she  would  give  security,  That  she 
would  have  no  more  meetings. 

Marg.  Fell.  Nay,  I  can  give  no  such  se» 
curiiy,  I  have  spoken  enough  forthat. 

Then  George  Fox  was  called  before  judge 
Twisden ;  being  a  prisoner,  the  gaoler  brought 
him  in. 

Judge.  What,  do  you  come  into  the  court 
with  your  hat  on  ?— And  then  the  gaoler  took 
it  off. 

George  Fox.  Peace  be  amongst  you  all. — 
And  said,  The  hat  was  not  the  honour  that 
came  down  from  God. 

Judge.  Will  you  take  the  oath  of  allegiance, 
George  Fox  ?  , 

Geo.  Fox.  I  never  took  oath  in  my  life. 
Judge.  Will  you  swear,  or  no  f 
Geo,  Fox.  Christ  commands  we  must  not 
swear  at  all ;  and  the  apostle  :  and,  whether 
must  i  obey  God,  or  man,  judge  thee,  I  put  it 
to  thee. 

Judge.  I  will  not  dispute  with  thee,  George 
Fox.  Come,  read  the  oath  to  him.  And  so 
the  oath  was  read,  and,  when  it  was  read, 
give  him  the  book,  said  they ;  and  so  a  man, 
that  stoad  by  him,  held  up  the  book,  and  said, 


lay  your  hand  on  the  book. 
Ge 


reo.  Fox.  Give  me  the  book  in  my  hand. 
Which  set  them  all  a  gazing,  and  as  in  hope 
he  would  have  swot n.  Then  when  he  got  the 
boo!  in  his  band,  he  field  up  the  book,  and 
said  :  This  book  commands  me  not  to  swear, 
if  it  be  a  bible,  I  will  prove  it ;  and  he  saw  it 
w^s  a  bible,  and  he  held  it  «p  }  and  then  they 
plucked  it  forth  of  his  hand  again,  and  cried. 
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cessary  enough  to  Wild;  hot  that  is  not  the 
present  business.  It  it  whether  upon  all  these 
circumstances,  the  money  having  been  found 
with  them,  he  being  the  man  that  brought  the 
money,  and  bis  wife  the  jewels,  whether  you  do 
believe  the  rest  of  the  story  he  hath  made  for 
himself?  If  you  believe  he  had  a  band  in  the 
business,  you  must  find  him  as  principal.  I 
shall  desire  a  little  further  direction :  Suppose 
it  were  as  he  says,  That  one  was  within,  and 
be  opens  the  door,  and  lets  in  others ;  if  him- 
self was  one  that  did  come  in.  I  take  it  to  be 
burglary  in  them  all ;  it  was  an  unlawful  com- 
ing in.  So  that  upon  all  these  circumstances, 
first,  whether  you  do  believe  that  he  had  a  hand 
in  it,  or  no,  or  this  fine  story  that  is  made ; 
next,  whether  you  do  believe  this  was  one  that 
was  there.;  you  must  believe  him  guilty  as 
principal.     But  I  leave  it  to  you. 

L.  C.  J.  Hyde.  To  the  last  I  say,  if  one 
comes  in  by  day,  with  a  purpose  before-hand 
to  rob  the  house  by  night,  if  he  opens  the  door, 
which  is  almost  impossible  here,  because  the 
man  swears  it  was  double-locked,  it  must  be 
opened  with  a  key ;  if  he  opened  the  door,  and 
the  rest  come  in  and  rob  him,  that  is  burglary 
in  them  all. 

Thereupon  the  Jury  withdrew;  and  after 
near  an  hour's  consultation,  they  returned  to 
the  Court,  and  took  their  places ;  Their  names 
being  called,  they  severally  answered. 

CI.  of  the  Peace.  Are  ye  all  agreed  of  your 
▼erdict  ?— Jury.  Yea. 

Clerk.  Who  shall  speak  for  you  ? 

Jury.    Foreman. 

Clerk.  Set  James  Turner  to  the  bar.  Look 
tjpon  him :  How  say  you  ?  Is  be  guilty  of  the 
felony  aud  burglary  whereof  he'stands  indicted, 
or  Not  Guilty  ? — Foreman.    Guilty. 

John  Turner,  William  Turner,  Mary  Turner, 
and  Ely  Turner,  were  by  the  said  Jury  severally 
ftequhted*. 


*  "  Turner  et  lee  auters  fueront  indict,  quia 
9s  felonice  et  burglarit'  infringe  le  meason  de 
Francis  Tryan  in  tiel  Ward  in  Lond',  et  la  de- 
pris  argent  et  Jewells,  a!  vallue  de  5,000/.  etsur 
Tien  culp  plead,  et  long  evidence  le  jury  trove 
Turner  cuip  de  burglary  (pur  que  fuit  apres 
pend  in  Ckcapside)  et  lun  de  ses  fils  culp  de 
felony  (et  les  auters  ils  acquite)  et  le  question 
fait  si  ceo  fait  bone  verdict  quant  al  felony  vers 
sits  sur  que  serra  demand,  et  setnble  per  les 
deux  chiefe  justices  et  auters  que  neray,  car 
consent  jury  puissoit  aver  trove  touts  culp  de 
felony  uncore  ne  poent  trove  lun  culp  de 
burglary  et  lauter  de  felon v  sur  mesme  indict- 
snent  et  rae»me  evidence/    Siderfin,  171. 

Upon  this  Mr.  East  (Pleas  of  the  Crown, 
chap.  zv.  sect.  88)  observes:  "  In  truth,  such 
o>  finding  shewed  that  the  several  prisoners 
were  of  a  distinct  nature,  and  therefore  ought 
not  to  have  beeu  included  iu  the  same  indict- 
ment/' 

Now  true  it  is,  larceny  and  burglary  are  of- 
fences  of  different  kinds,  nevertheless  where  an 


January  the  19th. 

In  the  morning  the  said  William  Turner  vi 
again  arraigned  and  indicted  for.  the  felooioas 
stealing  of  45/.  of  the  moneys  of  William  Hill, 
servant  to  the  said  Mr.  Tryon,  and  stolen  in 
the  said  robbery  of  Mr.  Tryon ;  but  the  trial 
thereof  was  deferred  till  the  next  sessions. 

Afterwards,  some  of  the  Justices  of  the  Bench 
having  received  intimation  that  lodgings 'Were 
lately  taken  in  DukeVplace  by  the  said  Col. 
Turner,  William  Turner,  and  others,  for  the 
carrying  on  of  the  aforesaid  robbery ;  the  said 
col.  Turner  and  William  Turner  were  severally 
examined  by  that  worthy  gentleman  sir  Thomas 

indictment  is  for  in  the  night  time  feloniously, 
&c.  burglariously,  &c.  with  intent  to  steal,  &c. 
breaking  and  entering  the  dwelling- house,  &c. 
and  there  stealing,  &c,  any  number  of  persons 
may  be  tried  and  convicted  under  such  one  in- 
dictment, of  these  two  offences  of  different 
kinds ;  or  some  of  the  persons  may  be  convicted 
of  both  or  either  of  the  offences,  and  the  rest  ac- 
quitted of  both ;  It  may  therefore  perhaps  not 
be  found  easy  to  give  a  perfectly  satisfactory 
and  consistent  reason,  why  some  of  the  persons 
may  not  be  found  guilty  of  one  of  the  offences, 
and  others  of  the  other. 

"  At  the  same  sessions  [for  Newgate,  April, 
1664]  there  was  this  question,  one  James  Tur- 
uer  and  William  Turner,  at  Christmas  sessioos 
last,  were  indicted  of  Burglary  for  breaking  the 
house  of  Mr.  Tryon  in  the  night,  and  taking 
away  great  sums  of  money;  and  thereupon 
James  Turner  was  found  guilty  and  executed ; 
but  William  Turner  was  then  acquitted.  And 
now  there  being  great  evidence  that  William 
Turner  was  in  the  same  burglary  with  James 
Turner,  and  there  being  471.  of  the. money  of 
one  Hill,  a  servant  to  Air.  Tryon,  stolen  at  the 
same  time,  which  47 1,  was  not  in  the  former 
Indictment,  they  would  have  indicted  William 
Turner  again  now  for  Burglary,  for  breaking  the 
house  of  Mr.  Tryon,  and  take  thence  47 J.  of  the 
money  of  Hill's ;  but  we  all  agreed  that  William 
Turner  being  formerly  indicted  for  Burglary  in 
breaking  the  house  of  Mr.  Tryon,  and  stealing 
his  goods  and  acquitted,  he  cannot  now  be 
be  indicted  again  for  die  same  burglary  for 
breaking  the  house ;  but  we  all  agreed,  he 
might  be  indicted  for  felony,  for  stealing  the 
money  of  Hill.  For  they  are  several  felonies, 
and  he  *as  not  indicted  of  this  felony  before, 
and  so  he  was  indicted.  And  afterwards  I  told 
my  lord  chief  justice  Bridgeman  what  we  had 
done  and  he  agreed  the  law  to  be  so  as  we  had 
directed."    Kelyng,  30.    ' 

But  it  now  seems  that  William  Turner  might 
have  been  again  indicted  for  burglary,  vis. 
breaking,  &c.  and  taking  the  goods  of  Hill. 
See  Mr.  Justice  Buller's  very  able  judgment  in 
the  Cases  of  Vandercom  and  Abbot,  East's  PI. 
Cr.  c.  xv,  s.  29.  Mr.  J.  Buller's  division  of 
burglary  seems  to  besouud  notwithstanding  the 
Qussre. 
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Aleyn,  who  with  great  prudence  had  managed 
this  aflair,  who  pressed  several  questions  to  the 
said  prisoners ;  who  finding  their  said  design 
full}-  discovered,  declared  as  followeth : 

The  Examination  and  Confession  of  Col.  James 
Turner  and  William  Turner,  two  of  the 
persons  in  the  robbery  of  Mr.  Tryon,  taken 
by  sir  Thomas  Aleyn,  knt.  and  hart,  in 
the  presence  of  the  right  hon.  sir  Anthony 
Batetnan,  knt.,  Lord  Mayor  of  the  city  of 
London,  sir  Richard  Brown  knt.  and  hart, 
air  John  Robinson  knt.  and  bart.  sir  Rich. 
Ford,  and  sir  Rich.  Rives,  knights,  sheriffs 
of  the  city  of  London,  the  19th  of  Jan. 
1664. 

That  the  contriving  and  setting  of  this  rob- 
bery was  wholly  acted  by  col.  James  Turner; 
and  that  it  was  in  agitation  about  Christmas 
last,  and  should  have  been  put  in  execution  a 
week  sooner,  but  that  the  other  friend,  whom 
col.  Turner  brought,  was  drunk,  and  one  White, 
who  was  one  of  the  actors,  would  not  venture 
his  life  with  him :  That  there  were  four  persons 
that  robbed  him :  Col.  James  Turner,  William 
Turner,  White  a  Solicitor,  and  White's  friend, 
whose  name  they  knew  not :  That  upon  Thurs- 
day the  7tb  day  of  January  instant,  Col.  James 
Turner,  William  Turner,  White,  and  the  other 
person,  whose  name  they  knew  not,  met  at  the 
Red-Lion  in  Bisbopsgate-street,  near  to  St. 
Helen's,  about  three  of  the  clock  in  the  after- 
noon, where  they  dined :  Col.  Turner  fetched  a 
neck  of  veal  from  the  cook's  for  their  dinner ; 
and  then  they  agreed  to  rob  Mr.  Francis  Tryou 
(who  lives  in  Lime-street)  that  night,  and  went 
to  meet  agaio  at  the  same  house  by  six  of  the 
clock  that  evening :  But  the  room  where  they 
were  to  meet  being  taken  up,  they  went  over 
to  the  Four  Swans,  or  the  Green  Dragon,  and 
there  they  ail  staid  till  eight  of  the  clock.  Col. 
Turner  did  then  assure  tbem  that  the  doors 
should  be  opened;  for  that  by  his  own  confes- 
sion he  had  got  the  impression  of  the  key  of  the 
door  in  wax,  and  bad  another  key  made  by  it ; 
but  knew  not  the  smith  that  made  the  key. 
From  that  place  col.  Turner  carried  them  to  the 
new  market  in  Leadenhall,  where  they  sat  upon 
the  stalls  for  the  space  of  half  an  hour;  and 
then  he  came  unto  them,  and  told  them  the 
man  and  maid  were  now  gone  ont,  and  tlmt 
now  was  their  time.  Thereupon  col.  Turner 
opened  the  door  with  his  key,  and  let  them  in. 
Then  they  went  up  the  stairs,  col.  Turner  lead- 
ing the  way.  He  lit  a  candle  .in  the  kitchen, 
and  went  up  into  Mr.  Tryon's  chamber  all  four 
of  tbem.  Col.  Turner  went  near  the  bed's-fcet, 
the  curtains  being  drawn  close.  White  and 
the  other  persons  put  a  cloth  into  Mr.  Tryon's 
mouth,  stopped  ir,  and  bound  his  feet  and  his 
hands.  Col.  Turner  brought  down  the  key  of 
the  warehouse  and  the  counting-house  out  of 
his  pocket,  opened  the  warehouse  door  and  the 
counting-house,  and  took  the  keys  of  the  iron 
chest,  and  took  out  the  money  and  the  jewels. 
WiUiam  Tnrnar  carried  two  wallets  with  four 
hags  of  money,  as  he  conceives:  And  col. 


Turner  said  that  the  said  Wm.  Turner  carried 
400/.  and  White  carried  two  wallets  more, 
supposed,  to  be  four  bags  of  some  hundred 
pounds.  Col.  Turner  and  the  other  person 
cariied  the, rest  of  the  money,  only  col.  Turner 
carried  away  the  jewels  in  his  two  ba^s.  That 
Wm.  Turner  did  uot  see  any  money,  but  as 
they  said  it  was  money.  They  did  uot  stay  in 
Mr.  Try  oil's  bouse  above  an  hour.  That  they 
carried  all  the  aforesaid  money  and  jewels  into 
a  lodging  in  one  Nicholas  Hickenson's  house 
in  Lousy-lane  in  Duke's-place,  which  they  hired 
some  days  before,  pretending  it  for  the  use  of 
a  master  of  a  ship,  his  mate,  purser,  and  boat- 
swain. They  carried  the  money  in  about  ten 
o'clock  at  night :  When  the  maid  let  them  in, 
they  blew  out  the  candle,  carried  up  the  money 
and  jewels,  Wm.  Turner  going  under  the  name 
of  purser.  Col.  Turner  and  Wm.  Turner  came 
away  that  night  and  left  the  money  and  the 
jewels  there.  The  next  morning  col.  Turner 
fetched  away  the  money  and  jewels  at  five  turns 
to  bis  own  house.  And  saith,  That  Win.  Turner 
was  to  have  100/.  of  the  money  for  his  pains, 
White  and  his  friend  20/.  a  piece  for  their  pains, 
and  Col.  Turner  was  to  have  the  rest.  That 
William  Turner  knew  not  of  aoy  of  the  jewels 
nor  White,  none  but  Col.  Turner.  That  after 
that  night  WiUiam  Turner  never  saw  Col. 
Turner,  nor  the  other  persons  in  the  robbery, 
till  himself  with  Col.  Turner  and  others  were 
arraigned  for  the  fact  at  Newgate.  Neither 
did  tne  said  William  Turner  see  any  money  ot 
jewels  opened;  neither  did  he  receive  one 
penny  of  the  money :  neither  was  he  in  the 
counting-house  of  Mr.  Tryon.  That  neither 
Col.  Turner's  wife  nor  sons  knew  of  this  rob- 
bery; only  that  they  helped  htm  to  remove 
the  money  away  on  Saturday  morning.  That 
the  money  was  in  the  house  on  Friday  at  night, 
when  the  constable  and  marshal  searched  bit 
house;  but  they  had  bid  them.  That  Col. 
Turner  being  asked  where  the  jewels  were  on 
Saturday  morning,  said,  he  did  deliver  them  at 
six  of  the  clock  to  White  in  both  the  bags. 
That  the  carranet  of  rubies  were  uot  in  those 
bags.  That  Col.  Turner,  in  the  conclusion, 
confessed,  that  he  had  not  done  not  that  he 
did,  bat  that  he  did  lately  understand  that  ano- 
ther person  was  made  executor,  and  that  he 
was  resolved  to  have  somewhat. 

After  Col.  Turner's  examination,  Sir  Thomas 
Aleyn  told  Col.  Turner,  that  the  first  part  of 
repentance  was  confession,  the  second  restitu- 
tion ;  and  he  being  a  convict  person,  and  in  all 
probability  not  likely  to  continue  long  in  this 
world,  it  were  much  better  for  him  to  restore 
what  was  another's  man's,  than  to  think  to  en- 
rich hb  wife  and  children,  bv  leaving  them  that 
which  he  knew  was  none  of  his ;  and  that  one 
penny  of  his  own  estate  left  them,  would  continue 
longer  with  tbem  than  a  pound  of  another  bo- 
dy's :  and  thereupon  he  was  pressed  to  restore 
Mr.  Tryon  the  rest  of  his  money,  and  the  car- 
canet  Of  rabies  and  diamonds  vet  in  his  custody. 
This  had  such  a  present  influence  upon  Mr. 
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ther  setup  than  that  which'  is  now,  and  was 
persecuted  bj  that  power  that  then  was,  and 
•offered  much  hardship ;  and  would  you  have 
us  now  to  deny  our  faith  and  our  principles, 
which  we  have  suffered  for  so  many  years ; 
and  would  you  now  have  us  turn  from  that 
which  we  have  home  witness  of  so  many  years, 
and  turn  to  your  church  contrary  to  our  con- 
science? 

Judge.  We  spend  time  about  those  things, 
come  to  the  matter/ in  hand,  what  say  you  to 
Che  oath  and  to  the  Indictment? 

Marg.  Felt.  I  say  this  to  the  oath,  as  I  have 
said  iu  this  place  before  now,  Christ  Jesus  hath 
commanded  me  not  to  swear  at  all,  and  that 
is  the  only  cause  and  no  other,  the  righteous 
Judge  of  Heaven  and  Earth  knoweth,  before 
whose  throne  and  justice  ye  must  all  appear 
one  day,  and  his  eyes  sees  us  all  and  beholds  us 
all  at  this  present,  and  he  hears  and  sees  all 
our  words  and  actions;  and  therefore  every 
one  ought  to  be  serious,  for  the  place  of  judg- 
ment is  weighty ;  and  this  I  do  testify  unto  you 
here,  where  the  Lord's  eye  beholds  us  all,  that 
for  the  matter  or  substance  of  the  oath,  aud 
the  end  for  which  it  was  intended,  I  do  own 
one  part,  and  deny  the  other ;  that  is  to  say, 
I  do  own  truth  and  faithfulness  and  obedience 


to  the  king,  and  all  his  just  and  lawful  de- 
mands and  commands ;  1  do  also  deny  all 
plotting,  contriving  against  the  king,  and  all 
Popish  Supremacy  ana  Conspiracy,  and  I  can 
no  more  transgress  against  king  Charles -in 
these  things,  than  I  can  disobey  Christ  Jesus 
his  commands ;  and  by  the  same  power  and 
virtue  of  the  same  word,  which  hath  com- 
manded roe  not  to  swear  at  all,  the  same  doth 
bind  me  in  my  conscience,  that  I  can  neither 
plot  nor  contrive  against  the  king,  nor  do  him 
nor  no  man  upon  the  earth  any  wrong;  and  I 
do  not  deny  this  oath,  only  because  it  is  the 
oath  of  allegiance,  but  I  deny  it,  because  it  is 
an  oath,  because  Christ  Jesus  hath  said  I  shall 
not  swear  at  all,  neither  by  Heaven,  nor  fry 
Earth,  nor  any  other  oath ;  and,  if  I  might  gain 
the  whole  world  fur  swearing  an  oath,  I  could 
not,  and  whatever  I  have  to  lose  this  day,  for 
not  swearing  of  an  oath,  I  am  willing  to  offer 
it  up. 

Judge.  What  say,  you  to  the  indictment?' 
Marg.  Fell.  What  should  I  say,  I  am  clear 
and  innocent  of  the  wronging  any  man  upon 
the  earth  as  my  little  child  that  stands  by  ma 
here,  and  if  any  here  have  any  thing  to  lav  to 
my  charge,  let  them  come  down  and  testify  it 
here  before  you  all ;  and,  if  I  be  clear  and  in- 
nocent, you  have  no  law  against  me :  Then 
colonel  Kirby  and  the  sheriff  whimpered  to  the 
Judge,  and  I  looked  up  ond  spoke  to  colonel 
Kirby,  and  said,  let  us  have  no  whispering,  I 
wHI  not  have  so  many  judges  one  of  one  side, 
and  another  of  another,  here  is  one  judge  that 
is  to  be  judge  :  and  the  judge  said  No,  No,  I 
will  not  hear  them ;  and  then  I  called  to  co- 
lonel Kirby,  and  said,  If  thou  have  any  thing 
to  lay  to  my  charge,  or  to  speak  against  m«*, 
come,  come  down  here,  and  testify  against  me; 
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and  I  said,  The  judge  represents  the  king's' per- 
son and  his  power,  and  i  own  that. 

Judge,  jury,  take  notice  she  doth  not  tak* 
the  oath. 

Marg.  Fell.  This  matter  is  weighty  to  me, 
whatsoever  it  is  to  you,  upou  many  accounts, 
and  I  would  have  the  Jury  to  take  notice  of 
itj  aud  to  consider  seriously  what  they  are  go- 
ing to  do ;  for  I  stand  here  before  you  upon 
the  account  of  the  loss  of  my  liberty  and  my 
estate. 

Secondly.  I  stand  in  obeying  Christ's  com- 
mands, and  so  keeping  my  conscience  -clear, 
which  if  I  obey  this  Taw  and.  king  Charles's 
commands,  I  defile  ray  conscience  arid  trans- 
gresseth  against  Christ  Jesus,  who  is  the  king 
of  my  conscience,  and  the  cause  and  controversy 
in  this  matter,  that  you  all  are  here  to  judjre 
of  this  day,  is  betwixt  Christ  Jesus  and  kin£ 
Charles,;  and  I  am  his  servant  and  witness  this 
day,  and  this  is  his  cause,  and  whatsoever  I 
suffer  it  is  for  hinf,  and  so  Jet  him  plead  my 
cause  when  he  pleaseth. 

And  the  judge  said  to  the  jury,  Are  ye  all 
agreed,  have  ye  found  it  ?  And  they  said,  For 
the  king. 

Margaret  Fell  then  spoke  to  the  judge,  and 
said,  1  have  council  to  plead  to  my  indict- 
ment; and  he  said  be  would  hear  them  after- 
wards in  arrest  of  judgment;  so  the  court 
broke  op  for  that  time;  and,  after  dinner 
when  they  came  again,  they  intended  to  have 
called  us  at  the  first,  and  they  had  called 
George  Fox  out,  and  was  calling  me ;  and  I 
stepped  up  to  the  bar,  and  desired  the  judge 
that  be  would  give  us  time  till  the  next  morn- 
ing to  bring  in  our  arrest  of  judgment ;  and 
the  judge  said  at  the  first  we  should,  and  I  was 
stepping  down  to  go  my  way:  and  the  judge 
called  me  hack  again,  and  said,  Mistress  Fell, 
you  wrote  to  me  concerning  your  prisons,  that 
they  arc  bad  and  rains  in,  and  are  not  fit  for 
people  to  lie  in  ;  and,  I  answered,  the  sheriff 
doth  know  and  hath  been  told  of  it  several 
times;  and  now  it  is  raining  ;  if  yon  will  send 
to  see,  at  this  present,  you  may  see  whether 
they  be  fit  for  people  to  lie  in  or  no  ;  and  co- 
lonel Kirby  stood  up  and  spoke  to  the  judge  to 
excuse  the  sheriff,  and  the  badness  of  the 
room ;  and  I  spoke  to  him,  and  said,  If  you 
were  to  lie  in  it  yourselves,  you  would  think  it 
hard,  but  your  minds  is  only  in  cruelty  to  com* 
mit  others,  as  William  Kirby  here  hath  one, 
who  hath  committed  ten  of  our  friends,  aud 
put  them  into  a  cold  room,  where  there  was* 
nothing  but  bare  boards  to  lie  on,  where  they 
have  laid  several  nights,  some  of  them  old  an- 
cient men  above  threescore  years  of  *ge,  and 
known  to  be  honest  men  in  their  country 
where  they  live;  and  when  William  Kirby 
was  itsked,  why  ihev  mijjht  not  have  liberty  to 
shift  f«»r  themselves  tor  beds  ?  he  answered  and 
said,  they  were  to  commit  them  to  prison,  but 
not  io  provide  prisons  for  them  :  and  we  asked 
him  who  should  do  it  then  ?  and  he  said,  the 
king.  And  then  the  judge  spoke  to  him  and 
said,  they  should  uot  do  so,  they  should  let 


•41]  STATE  TRIALS,  16  Charles  II.  166 4. -/or  routing  the  Oath  of  Obedience.  [G4S 


them  have  prisons  fit  for  men,  with  several 
more  such  like  words ;  and  then  at  that  time 
we  were  returned  to  our  chambers  again ;  the 
next  day  we  were  called  about  the  tenth  hour, 
and  I  stood  up  to  the  bar,  and  said  I  had  coun- 
sel there,  and  named  them,  that  the  judge 
might  assign  them  to  speak ;  and  I  said  I  bad 
two  or  three  words  to  speak  before  them,  and 
I  said,  I  did  see  all  sorts  of  prisoners  that  did 
appear  before  the  judge  received  mercy,  what 
the  law  would  afford  them;  but  we  desired 
only  to  receive  justice  and  law,  and  the  judge 
said  what  are  we  here,  for  else ;  so  I  stepped 
down,  and  the  lawyers  spoke  and  shewed  the 
judge  several  errors,  and  defects  and  places  of 
contradiction,  and  confusion  in  the  indictment; 
at  wliich  the  judge  seemed  to  give  ear  to  some 
of  them,  ethers  he  seemed  to  wave ;  but  he 
made  a  pause  and  n  stop,  and  seemed  dissatis- 
fied, and  then  called  George  Fox ;  and  so 
then  when  he  came  to  plead,  and  bringing  that 
by  which  his  indictment  was  quite  quenched  ; 
and  then  they  put  the  oath  to  George  Fos. 
Again  the  judge  spoke  to  the  lawyers  and  said, 
he  would  consider  of  those  particulars  they 
had  spoken  to,  and  be  would  speak  to  his  bro- 
ther Twisden  before  he  passed  judgment  upon 
me;  but,  if  I  do  pass  judgment,  you  may  have 
a  writ  of  error ;  and  the  lawyers  answered  htm 
again,  will  voo  pass  an  erroneous  judgment  my 
lord  ?  so  after  they  bad  called  the  grand  jury, 
and  tendered  George  Foi  the  oath  again,  they 
returned  us  to  our  chambers ;  and  when  they 
had  drawn  another  indictment  of  George  Fox, 
and  found  it,  they  called  us  again  in  the  after- 
noon, and  George  Fox  pleaded  to  his  indict- 
ment and  entered  his  traverse;  when  he  had 
done,  the  judge  spoke  to  me,  and  said,  If  such 
a  word  had  been  in,  which  was  not  in  mine, 
but  it  was  in  George  Fox's  (and  yet  it  was  nei- 
ther of  those  words,  by  which  his  indictment 
was  quashed)  but,  if  that  had  been  in  mine,  be 
said  he  would  not  have  passed  sentence,  but, 
being  that  it  was  not  there,  he  passed  sentence 
of  premunire;  then  I  stood  up  and  told  him 
that  be  had  said  to  my  council,  that  I  might 
have  a  writ  of  error  to  reverse  it ;  he  said  I 
should  have  what  the  law  would  afford  me; 
so  1  said,  The  Lord  forgive  thee  for  what  thou 
hast  done,  and  this  luw  was  made  for  Popish 
recusants,  but  ye  pass  sentence  but  on  few  of 
them.  Margaret  Fell. 

The  last  Assises  holden  at  Lancaster,  the  99th 
of  the  sixth  month,  1664. 

I  George  Fox,  being  called'  before  the 
jadge,  was  put  amongst  the  felons  and  mur- 
therers,  and  there  stood  amongst  them  above 
two  boors,  the  people  and  the  justices,  and 
the  judge  goring  upon  me ;  and  they  tried 
many  tilings  before  the  judge,  and  they  called 
me  to  the  bar,  and  then  the  judge  caused  me 
to  be  brought,  and  he  then  caused  the  jury  to 
he  called,  and  then  he  asked  the  justices  whe- 
ther they  had  tendered  me  the  oath  at  the 
sessions,  and  they  said  they  had;  and  the 
judge  caused  the  book  to  be  given  vothe  jus- 
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tices  for  them  to  swear,  they  tendered  me  the 
oath  according  to  the  indictment ,  and  some 
of  tbem  wo61d  have  refused,  and  the  judge 
said  he  would  do  it  to  take  away  occasion,  that 
there  might  be  no  occasion ;  and,  when  the 
justices  and  jury  was  sworn,  the  judge  asked 
me  whether  I  had  not  refused  to  take  the 
oath  the  last  assise  ?  and  I  said  I  never  took 
an  oath  in  my  life,  and  Christ  the  saviour  and 
judge  of  the  world  saith,  Swear  not  at  all ; 
and  the  judge  asked  me  whether  or  no  I  had 
not  refused  to  take  the  oath  the  last  assises  f 
and  I  answered,  tha  words  that  I  said  to  tbem 
was,  that  if  they  could  prove  either  priest  or 
teacher,  or  justices,  that,  after  Christ  and  the 
apostles  had  forbidden  swearing,  that  after* 
wards  they  commanded  that  men  should 
swea^  I  would  swear. 

The  judge  said  he  was  not  at  that  time 
to  dispute  whether  it  was  lawful  to  swear, 
but  to  enquire  whether  or  no  I  did  refuse  to 
take  the  oath. 

George.  Those  things  as  concerning  plotting 
and  the  pope's  foreign  powers,  &c.  contained 
in  that  oath,  I  utterly  deny. 

The  judge  said,  1  said  well  in  that. 

George,  I  said  to  them  again  as  before, 
if  they  could  prove,  that,  after  Christ  and  the 
apostle  forbad  swearing,  that  again  they  com- 
manded to  swear,  I  would  swear ;  but  Christ 
and  the  apostle  commanded  not  to  swear, 
therefore  I  should  shew  forth  Christianity,  sot 
I  am  a  christian. 

The  judge  asked  me  again,  whether  I  denied 
the  oath,  what  did  I  say  ? 

George.  What  would  thou  have  me  to  say  r 
I  have  told  thee  before  what  I  have  said. 

The  judge  asked  me  if  I  would  have  those 
men  to  swear  that  I  had  taken  the  oath? 

George.  Would  thou  have  those  men  to 
swear  that  I  have  refused  to  take  the  oath  ? 
at  which  the  court  burst  out  into  laughter :  I  ' 
asked  them  if  this  court  was  a  playhouse  J 
where  is  gravhv  and  sobriety,  for  that  did  not 
become  themr  and  so  the  indictment  being 
read,  I  told  the  judge  I  had  something  to  speak 
to  it;  and  I  asked  him  whether  all  the  oath 
was  not  to  be  put  into  the  indictment,  and  he 
said  yes ;  why,  then,  said  I,  here  is*  pretended 
to  be  'derived  and  his  heirs,  and  successors9 
left,  out ;  and  I  asked  him  whether  the  oath 
was  to  be  pot  to  the  king's  subjects,  and  ha 
said  yes.  / 

I  answered,  wby  am  not  I  put  in  as  ■ 
subjeot  ?  hut  the  word  *  subject'  is  left  out  of 
the*  indictment,  which  is  in  the  oath,  and  so 
makes  it  not  the  same  otttu  Jury,  take  no* 
tice  of  it ;  but  the  judge  said,  I  must  speak  tor 
the  jury;  at  which  words  the  judge  rcaO"  the 
oath,  and  found  it  was  as  I  had  said ;  so  be* 
stood  up,  and  said  he  could  put  the  oath  to 
me,  or  any  man  in  the  court,  and  so  they  be* 
gen  to  be  disturbed  in  themselves;  also  the 
justices.  And  there  began  to  be  a  murm urine; 
against  the  clerks;  and  the  judge  he  got  upr 
and  beean  Co  cover  the  error;  eo  I  asked  whe- 
ther the  last  eleventh  day  of  January  the  see* 
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•ions  were  kept  at  Lancaster,  which  they  call 
Monday,  and  whet  tier  or  no  the  sessions  was 
not  on  that  they  call  Tuesday,  the  14th  of  Ja- 
nuary ;  all  people  take  your  almanacks,  and 
see  whether  any  oath  was  tendered  G.  F.  the 
11th  of  January,  whether  the  sessions  was  not 
upon  the  12th;'  and  the  clerks  and  people 
looked  their  almanacks,  and  saw  it  was  the 
12th;  and  the  judge  asked  whether  the  11th 
was  not  the  first  of  the  sessions,  and  they  an- 
swered there  was  but  one  day,  and  it  was  the 
19th;  and  the  judge  said  then  it  was  a  great 
mistake;  and  then  all  the  justices  was  struck, 
^  and  some  of  them  could  have  found  in  their 
hearts  to  have  gone  off,  and  said  they  bad- 
done  it  on  purpose,  and  said,  what  clerk  did  it? 
and  a  great  stir  was  amongst  them :  and  then 
I  spoke  to  the  jury,  how  that  they  could  not 
bring  me  in  guilty  according  to  that  indict- 
ment; and  the  judge  said  I  must  not  speak  to 
the  jury,  but  he  would  speak  to  them,  and  said 
they  might  bring  me  in  guilty,  I.  denying  the 
oath ;  then  I  said  what  should  you  do  with  a 
form  then,  and  do  not  go  according  to  it? 
then  yon  may  throw  the  form  away,  and  then 
1  told  the  jury  that  it  lay  upon  their  con- 
sciences, as  they  would  answer  the  Lord  God 
before  his  judgment  seat,  before  whom  all  must 
be  brought;  and  so  the  judge  spoke  to  me, 
and  said  he  would  hear  me  afterwards  any 
reasons  I  could  ailedge,  wherefore  be  should 
not  give  judgment  against  me,  and  so  he  spoke 
to  the  jury ;  and  I  bid  him  do  me  justice,  and 
do  justice,  and  so  the  jury  brought  in  for  the 
king  guilty. 

And  I  told  them  then  that  the  justices  had 
forsworn  themselves  and  the  jury  both,  and  so 
they  had  small  cause  to  laugh  as  they  did  a 
little  before,  and  to  say  I  was  mad  ;  and,  be- 
fore I  bad  brought  forth  my  reasons,  I  stood  a 
little  while,  and  the  judge  said  he  cannot  dis- 
-  pute ;  but  then  the  people  said,  he  is,too  cun- 
ning for  them  all,  after  I  had  brought  forth  my 
reasons,  how  contrary  to  their  own  indictment 
the?  had  done  and  sworn,  and  brought  me  in 
guilty:  Oh,  the  envy  and  rage,  and  malice 
that  was  among  them  against  me,  and  lightness, 
but  the  Lord  confounded  it  all,  that  abundance 
of  it  was  slain ;  and  so  I  told  them  I  was  no 
lawyer,  and  the  judge  said  he  would  hear  me 
what  I  could  ailedge  before  he  did  give  judg- 
ment; and  so  I  cried,  All  people  might  see  how 
they  had  forsworn  themselves,  and  gone  con- 
trary to  their  indictment,  and  so  their  envy 
and  malice  was  wonderfully  stopt,  and  so  pre- 
sently Margaret  Fell  was  called,  who  had  a 
great  deal  of  good  service  amongst  them ;  and 
so  the  court  broke  up  near  the  second  hour ; 
many  more  words  if  as  spoken  concerning  the 
truth. 

And  so  in  the  afternoon  we  were  brought 
up  to  have  sentence  passed  upon  as,  and  sn 
Margaret  Fell  desired  that  judgment  and  sen- 
tence might  be  deferred  till  the  next  morning ; 
and  wo  desired  nothing  but  law  and  justice  at 
bis  bands,  for  thieves  bad  mercy ;  and  I  de- 
sired the  judge  to  stud  some  to  see  my  pri- 


son, being  so  bad,  they  would  put  no  creature 
they  bad  in  it,  it  was  so  windy  and  rainy  ;  and 
I  told  him  that  colonel  Kirby,  who  was  then 
on  the  bench,  said  I  should  be  locked  up,  and 
no  flesh  alive  should  come  at  me ;  and  most 
of  the  gentry  of  the  country  being  gathered 
together,  expecting  to  hear  the  sentence, 
but  tbey  were  crost  that  time ;  so  I  was  had 
away,  to  my  prison,  and  some  justices,  with 
colonel  Kirby,  went  up  to  see  it ;  and  when 
they  came  up  in  it  they  durst  scarcely  go  in  it, 
it  was  so  bad,  rainy,  and  windy,  and  the  bad- 
ness of  the  floor ;  and  others  that  came  up 
said  it  was  a  jakes  bouse,  I  being  removed  out 
of  the  prison  which  I  was  in  formerly ;  and  so 
colonel  Kirby  said  I  should  be  removed  from 
that  place  ere  long,  that  I  should  be  sent  unto 
some  securer  place ;  for  he  spoke  to  the  judge 
in  the  court,  saying,  that  he  knew  that  the  jus- 
tices would  join  with  him;  but  the  judge  said, 
after  I  have  past  sentence  I  will  leave  him  to 
the  jailor  ;  and  how  I  was  not  a  fit  man  to  be 
conversed  with,  none  should  converse  with  me ; 
and  all  the  noise  amongst  the  people  was  that 
I  should  be  transported ;  and  so  the  next  day, 
towards  the  11th  hour,  we  was  called  forth 
again  to  hear  the  sentence  and  judgment ;  but 
Margaret  Fell  was  called  first  before  me  to  the 
bar,  and  there  was  some  counsellors  pleaded, 
and  found  many  errors  in  her  indictment,  and  so 
she  was  taken  by,  after  the  judge  hud  acknow- 
ledged them,  and  then  the  judge  asked  what 
they  could  say  to  mine ;  and  1  was  willing  to 
let  no  man  plead  for  me,  hut  to  speak  to  it 
myself  ;  and,  though  Margaret  Fell  had  soroe> 
that  pleaded  for  her,  yet  she  spoke  as  much 
herself  as  she  would;  and  though  they  bad 
the  most  envy  agaiutt  toe,  y«t  the  most  gross 
errors  was  found  in  mine ;  and  before  I  citine 
to  the  bar  I  was  moved  to  pray*  that  the  Lord 
would  confound  their  wickedness  and  envy, 
and  set  his  truth  over  all,  and  exalt  his  seed ; 
the  thundering  voice  answered,  I  have  glori- 
fied thes,  and  will  glorify  thee  again ;  and  I 
was  so  filled  full  of  glory,  that  my  head  and 
ears  was  tilled  rail  of  it ;  and  that  when  the 
trumpets  sounded,  and  the  judges  came  up 
again,  they  all  appeared  as  dead  men  under 
me ;  and  so  when  I  was  to  answer  to  the 
errors  of  the  indictment,  seeing  that  all  the 
oath,  as  he  said  himself,  was  to  he  in,  1  told 
him  there  was  many  words  of  the  oath  left 
out,  which  was  *  pretended  to  be  derived,  and 
his  heirs,  and  successors'  and  I  bid  them  look 
the  oath,  and  look  the  indictment,  and  they 
might  sec  it,  and  tbey  did,  and  found  it  accord- 
ing to  my  words;  and  I  asked  them  whether 
the  last  assizes  holden  at  Lancaster  was  in 
the  15th  year  of  the  king,  which  was  the  10th 
day  of,Maroh,  and  they  said,  nay,  it  was  the 
16th  year;  then,  said  I,  look  your  indictment, 
and  see  whether  or  no  it  is  not  the  15th  year, 
nod  then  tbey  were  all  of  a  fret  both  judge  and 
justices,  for  it  was  the  15th  in  the  indictment ; 
then  the  judge  bid  them  look  whether  Mar* 
earet  Fell's  was  so  or  no,  and  it  was  not  to  » 
I  told  (hem  I  had  something  else  to,  speak  con,* 
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cerning  the  indictment,  but  they, said  nay,  I 
bad  spoken  enough,  so  the  indictment  was 
throwu  out;  so  I  told  them  that  they  had  small 
cause  to  laugh  as  they  had  done  a  little  before, 
for  they  might  see  how  the  justice*  and  the 
jury  were  forsworn  men,  and  so  I  bid  him  do 
me  justice,  and  he  said,  I  should  have  law ;  and 
the  judge  said  I  was  clear  from  all  the  former, 
and  he  started  up  in  a  rage  and  said,  "but  he 
would  prefer  the  oath  to  me  again ;  I  told  him 
they  had  example  enough  for  swearers  and  false 
swearers,  both  justices  and  jury,  yesterday  be- 
fore their  faces,  for  I  saw  before  my  eyes  both 
justices  and  jury  had  forsworn  themselves,  who 
heard  the  indictment ;  and  so  he  asked  me, 
whether  I -would  take  the  oath?  I  bid  him  do 
me  justice  for  my  false  imprisonment,  all  this 
while;  for  what  had  I  been  prisoner  all  this 
while  for,  for  1  ought  to  be  at  liberty ;  Then 
he  said  I  was  at  liberty,  but  I  will  put  the 
oath  to  you  again :  Then  I  turned  me  about, 
and  cried,  All  people,  take  notice  this  is  a 
snare,  and  all  was  mighty  quiet,  and  all  peo- 
ple was  struck  and  astonished ;  and  he  caused 
the  grand  jury  to  be  called,  for  he  had  called 
them  before,  when  I  was  there,  when  he  saw 
they  would  be  overthrown,  and  the  jury  would 
fain  have  been  dismissed ;  but  he  told  them, 
he  could  not  dismiss  them,  for  he  had  business 
for  them,  and  tbey  might  be  ready,  when  he 
called  them,  and  I  felt  his  intent,  that  if  I  was 
freed  be  would  come  on  again ;  so  I  looked 
him  in  the  face,  and  he  was  judged  in  himself, 
for  be  saw  that  I  saw  him ;  so  be  caused  the 
oath  to  be  read  to  me  again,  and  caused  the 
jury  to  be  called,  and  then  when  the  oath  was 
read,  he  asked  roe  whether  I  would  take  the 
oath,  or  no ;  and,  the  jury  standing  by,  I  told 
him,  I  never  took  oath  in  my  life,  and  he  bid 
them  give  me  the  book,  and  I  bid  them  give 
it  me  in  my  hand  and  I  opened  it ;  and  he  bid 
me  swear,  and  I  told  him  the  book  bid  swear 
not  at  all ;  again  he  bid  me  swear,  and  I  told 
him,  the  book  said  I  should  not  swear,  and 
Jield  it  open  to  them,  and  said  by  the  book,  I 
would  prove  that  men  should  not  swear. 

And  if  they  would  prove,  after  Christ  and 
the  apostle  had  forbidden  swearing,  that  after- 
wards they  commanded  to  swear,  then  I  would 
•wear,  for  1  was  a  man  of  a  tender  conscience; 
and,  if  they  had  any  sense  of  a  tender  con- 
ecience,  they  would  consider  this;  and  the 
judge  asked  me,  whether  I  would  take  the 
oath  ?  And  bid  them  give  me  the  book  again  : 
2  told  them,  ye  give  me  the  book  to  swear,  and 
the  book  satth  I  should  not  swear  at  all :  and 
eo  you  may  prison  the  book :  The  judge  said, 
he  would  imprison  George  Fox ;  I  answered, 
jiay,  you  ma/  prison  the  book,  which  saith 
•wear  not  at  all;  and  the  sheriff  and  the  judge 
•aid,  the  angel  swore  in  the  Revelations;  I 
answered,  I  bring  forth  my  first  begotten  Son 
into  the  world,  saith  God,  let  all  the  angels  in 
heaven  worship  him,  who  saith  swear  not  at 
all;  and  the  judge  said  often,  he  would  not 
dispute;  and  so  then  I  spoke  much  to  the 
j«ry,  how  that  it  was  for  Christ's  sake,  that 
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which  I  did ;  and  therefore  none  of  them  to; 
act  contrary  to  that  of  God  in  their  con- 
sciences, for  before  his  judgment-seat  they 
must  all  be  brought;  and  for  all  those  things 
contained  in  the  oath,  as  plots,  and  perse- 
cuting about  religion,  and  the  pope's  power, 
ore.  I  denied  them  m  my  heart,  and  I  am  a 
Christian,  and  shall  shew  forth  Christianity, 
this  day,  and  it  is  for  Christ's  sake  that  I  stand, 
for  it  is  '  lotish  shabim  de  col  dabor ;'  and 
they  all  gazed,  and  there  was  a  great  calm, 
and  they  took  roe  away ;  but  there  were 
many  more  words,  both  to  the  jury  and  tot 
them. 

Then,  in  the  afternoon,  we  was  called  again, 
where  I  stood  among  the  thieves  a  pretty 
while,  with  my  hat  on,  at  the  last  the  gaolep 
took  it  off ;  and  when  I  was  called  to  the  bar, 
the  jury  brought  in  guilty  for  the  king,  and  the 
judge  asked  me  what  I  could  say  for  myself; 
I  bid  them  read  the  indictment,  I  would  not 
answer  to  that  I  did  not  hear ;  and,  as  they 
read,  the  judge  bid  them  take  heed  it  was  not 
false  again;  and  they  read  it  so  amaxedly,  that, 
when  tbey  spoke  to  me,  I  did  scarcely  under- 
stand what  they  said,  and  the  judge  asked  me, 
What  I  would  plead?  I  told  chem,  I  desired 
to  have  a  copy  of 'that  indictment,  and  to  have 
some  time  to  answer  to  it,  for  the  last  I  bad 
but  lately,  and  never  heard  it  read  but  once, 
and  then  in  the  court,  and  so  the  judge  asked 
me,  what  time  I  would  have  ?  And  I  said  till 
the  next  assises,  and  the  judge  said  I  should : 
Then  he  asked  again,  what  I  would  plead!  £ 
told  him  I  was  not  guilty  nt  all  of  denying 
swearing,  swearing  obstinately  and  wilfully,  and 
those  things  contained  in  the  oath,  as  Jesuitical 
plots,  and  foreign  powers,  &c.  I  utterly  de* 
nied  them ;  and  he  said,  I  said  well  in  that ; 
And  the  judge  said,  the  king  was  sworn,  the 
parliament  was  sworn,  and  the  justices  and  he 
was  sworn,  and  the  law  was  upheld  by  oaths : 
I  told  them,  they  had  sufficient  experience  of 
men's  swearing ;  Had  not  the  justices  aud  jury 
forsworn  themselves  ?  And  had  tbey  not  read 
the  book  of  martyrs,  bow  many  of  the  martyrs 
suffered,  because  they  could  not  swear,  both  in 
the  ten  persecutions,  and  in  Bonner's  days? 
And  the  judge  said,  I  would  the  laws  were 
otherwise:  Then  I  said,  our  yea  is  yea  and  our 
nay  nay,  all  along ;  and  if  we  transgress  our 
yea  and  nay,  let  us  suffer  as  they  do  that  break 
an  oath,  and  so  to  deny  swearing  is  not  a 
new  thing  in  obedience  to  Christ's  command  ; 
and  I  said  this  we  had  sent  to  the  king,  who 
said  it  was  reasonable:  And  so,  after  several 
more  words,  I  was  had  away  to  my  chamber, 
beiog,  as  I  was  before,  to  answer  to  tbe  indict* 
tnent ;  and  so  the  truth  and  power  of  the  Lord 
God  was  glorious  over  all,  and  many  spirits 
was  crost  grievously  in  their  envy  and  malice. 

There  was  many  things  spoken  both  to  judge, ' 
jury,  and  people,  which  were  too  large  to  men- 
tion. 

And  so  the  judge  told  Margaret  Fell  bet 
sentence,  andl  lie  upon  a  new  wdictmeut. 

G.  F* 
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There  follows  an  Argument,  on  the  unlawful- 
ness of  swearing,  with  this  title : 

"  Something  in  Answer  to  bishop  Lancelot 
Andrews's  Sermon  concerning  Swearing,  being 


one  of  bis  Sermons  upon  the  Third  Command- 
ment; the  place  that  he  treats  upon  is  in 
Jer.  the  4th,  the  words  are  these :  '  And  thou 
«  shalt  swear,  the  Lord  livetb,  in  truth,  in  judg- 
•  mcnt,  and  in  righteousness.' " 


219.  A  Trial  of  Vetches,  at  the  Assizes  held  at  Bury  St.  Edmond's 
for  the  County  of  Suffolk :  17  Charles  II.  a.  d.  1665.  Before 
Sir  Matthew  Hale,#  knt.  then  Lord  Chief  Baron  of  his  Ma- 
jesty's Court  of  Exchequer.  Taken  by  a  Person  then  attend- 
ing the  Court.  London :  Printed  for  William  Shrewsbery,  at 
the  Bible,  in  Duck-lane,  1682. 


[See  the  Cases  of  Mary  Smith,  a.  n.  1616, 
ante,  vol.  «,  p.  1050 ;  of  the  Essex  Witches, 
a.  D.  1645,  ante,  vol.  4,  p.  817 ;  of  Lloyd 
end  others,  a.  d.  1682,  and  of  Wenham,  a. 
».  1712,  pott.  The  Case  of  Malcolm  Mao 
gregor  cited  in  the  Note,  vol.  4,  p.  829,  is 
much  more  fully  reported  in  Maclaurin's 
Arguments  and  Decisions,  &c.  p.  59&, 
(where  the  pannel  is  called  Callum  Macgre- 

Sr,  alias  John  Grant).    To  this  report  Mr. 
acleurin  has  -  subjoined  an  argument,  in 
which,  upon  principle  and  from  analogy,  he 

2»estions  the  soundness  of  the  decision  in 
vour  of  the  prescription,  and  this  he  says, 
"  may  be  done  with  the  less  diffidence,  as  a 
contrary  opinion  was  given  by  some  of  the 
judges  not  many  years  ago."  In  the  Ab- 
stract of  the  Laws  of  New  England  (which, 
as  Mr.  Davenport  observed,  should  rather 
be  Entitled,  "  An  Abstract  of  a  Code  or  Sys- 
tem of  Laws  prepared  for  the  Common- 
wealth of  the  Massachuset's  Bay;"  for  al- 
though when  they  compiled  their  laws  they 
made  this  abstract  their  plan  in  general,  yet 
they  departed  from  it  in  many  instances,  and 
in  some  which  were  very  material)  printed 
in  London  in  1655,  and  inserted  in  Hutchin- 
son's Collections  of  Papers  forming  the  third 
volume  of  his  History  of  Massachuset's  Bay, 
the  third  and  fourth  articles  of  the  seventh 
chapter  are  these  :  "  III.  Witchcraft,  which 
is  fellowship  by  covenant  with  a  familiar 
spirit,  to  be  punished  with  death.  IV.  Coo- 
solters  with  witches  not  to  be  tolerated,  but 
either  to  be  cut  off  by  death  or  banishment, 
or  other  suitable  punishment."  New  Eng- 
land seems  to  have  had  its  share  of  witch- 
craft in  the  17th  century.  The  following  Ac- 
count is  extracted  from  Hutchinson's  His- 
Cory: 
*  The  confusion  the  country  was  in  from  the 
supposed  witchcrafts,  seems  to  have  occa- 
sioned an  adjournment  of  the  general  court 
on  the  2nd  of  July,  to  the  second  Wednes- 


•  In  allusion  to  this  Trial,  Foster,  in  his 
Preface,  observes  of  Hale,  that  *  the  rectitude 
of  his  intentions  while  under  the  strong  bias 
of  stzoog  prejudices,  might  sometimes  betray 
him  into  great  mistake.' 


day  in  October,  1692 ;  very  little  public  bu- 
siness having  been  done  during  the  session. 

"The  great  noise  which  the  New  England 
witchcrafts  made  throughout  the  English,  do- 
minions, proceeded  more  from,  the  general 
panic  with  which  all  sorts  of  persons  were 
seized,  and  an  expectation  that  the  conta- 
gion would  spread  to  all  parts  of  the  coun- 
try, than  from  the  number  of  persons  who 
were  executed,  more  having  been  pot  to 
death  in  a  single  county  in  England,  in  a 
short  space  of  time,  than  have  suffered  in  all 
New  England  from  the  first  settlement  until 
the  present  time.  Fifteen  years  had  passed, 
before  we  find  any  mention  of  witchcraft 
among  the  English  colonists.  The  Indians 
were  supposed  to  he  worshippers  of  the  De- 
vil, and  their  powows  to  be  wizards.  The 
first  suspicion  of  witchcraft  among  the  Eng- 
lish, was  about  the  year  1645 ;  at  Springfield 
upon  Connecticut  river,  several  persons  were 
supposed  to  be  under  an  evil  hand,  and 
among  the  rest  two  of  the  minister's  chih- 
dren.  Great  pains  were  taken  to  prove  the 
fact  upon  several  persons  charged  with  the 
crime,  but  either  the  nature  of  the  evidence 
was  not  satisfactory,  or  the  fraud  was  sus- 
pected, and  so  no  person  was  convicted  un- 
til the  year  1650,  when  a  poor  wretcb,  Mary 
Oliver,  probably  weary  of  her  life  from  the 
general  reputation  of  being  a  witch,  after 
long  examination  was  brought  to  confession 
of  her  guilt,  but  I  do  not  find  that  she  was 
executed.  Whilst  this  enquiry  was  making, 
Margaret  Jones  was  executed  at  Charles- 
town  (see  vol.  1,  p.  150);  and  Mr.  Hale; 
mentions  a  womau  at  Dorchester,  and  ano- 
ther at  Cambridge  about  the  same  time,  whe 
all  at  their  death  asserted  their  innocence. 
Soon  after,  Hugh  Parsons  was  tried  at  Spring* 
field  and  escaped  death  (id.  p.  179).     Iu 

.  1655  Mrs.  Hihbins,  the  assistant's  widow, 
was  banged  at  Boston  (id.  p.  187).  In  1662* 
at  Hnrtrord  in  Connecticut,  about  30  miles 
from  Springfield  upon  the  same  river,  om 
Anne  Cole,  a  young  woman  who  lived  nexx 
door  to  a  Dutch  family,  and>  no  doubt,  had 
learned  something  of  the  language,  was  sup- 
posed to  be  possessed  with  daemons,  who 
sometimes  spake  Dutch  and  sometimes  £n§* 
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Hah,  and  sometimes  a  language  which  nobody 
understood,  and  who  held  a  conference  wkU 
one  another.  Several  ministers  who  were 
present,  took -down  the  conference  in  writ- 
ing, and  the  names  of  several  persons,  men- 
tioned in  tbe  coarse  of  the  conference,  as 
actors  or  bearing  parts  in  it ;  particularly  a 
woman  then  in  prison  upon  suspicion  of 
witchcraft,  one  Greensmith,  who  upon  exa- 
mination confessed  and  appeared  to  be  sur- 
prised at  the  discovery.  She  owned  that  she 
and  the  others  named  bad  been  familiar  with 
a  demon,  who  had  carnal  knowledge  of  her/ 
and  although  she  had  not  made  a  formal  co- 
venant, yet  she  had  promised  to  be  ready  at 
his  call,  and  was  to  have  bad  a  high  frolic  at 
Chribtmas,  when  the  agreement  was  to  have 
been  signed.  Upon  this  confession  she  was 
executed,  nad  two  more  of  the  company  were 
condemned  at  the  same  tune.f  In  1669, 
Susanna  Martin  of  Salisbury,  was  bound 
over  to  the  court  upon  suspicion  of  witch- 
craft, but  escaped  at  that  time.  She  suffered 
death  in  1692. 

"  In  1671,  Elizabeth  Knap,  another  vatiriloqua, 
alarmed  the  people  of  Groton  in  much  the 
same  manner  as  Anne  Cole  had  done  those 
of  Hartford;  but  her  daemon  was  not  so 
canning,  for  instead  of  confining  himself  to 
old  women,  he  railed  at  the  good  minister  of 
the  town  and  other  persons  of  good  charac- 
ter, aad  the  people  conld  not  then  be  pre- 
vailed on  to  believe  him,  but  believed  the 
girl,  when  she  confessed  she  had  been  de- 
luded, and  that  the  devil  had  tormented' her 
in  the  shape  of  good  persons ;  and  so  she  es- 
caped the  punishment  due  to  her  fraud  and 
imposture. 

"  In  1673,  Eunice  Cole  of  Hampton  was  tried, 
and  tbe  Jury  found  her  Not  (legally)  Guilty, 
hut  that  there  were  strong  grounds  to  suspect 
her  of  familiarity  with  the  devil. 

"  In  1679,  William  Morse's  house  at  Newbury, 
was  troubled  with  the  throwing  of  bricks, 
stones*  Ire.  and  a  boy  of  the  family  was  sup- 

•  "  The  Egyptians  suppose  a  divine  spirit 
may  possibly  approach  a  woman  and  produce 
in  her  the  principles  of  generation ;  but  on  the 
other  side,  that  it  is  impossible  for  a  man  to 
have  any  such  intercourse  with  a  goddess.  It 
b  however  altogether  irrational,  to  believe  that 
any  god  or  daemon  is  capable  of  a  sensual  love 
for  human  bodily  form  or  beauty.  Plutarch's 
Life  of  Numa." — Hutchinson. 

Tbe  scheme  of  Grecian  mythology,  replete 
as  it  is  with  intrigues  between  god?  and  wo- 
men, goddesses  and  men,  seems  scarcely  to 
admit  tbe  possibility  of  such  congress  being 
effected  by  those  deities,  in  their  proper  per- 
sons. Homer  tells  us,  that  when  Mars  was 
knocked  down  by  Minerva,  "  Suva  Itjrfgt  «v- 
fe^awwtft."    Iliad,  book  81,  v.  407. 

t  u  Jan.  S0>  1668;  three  witches  were  con- 
demned at  Hartford.  Feb.  84.  After  one  of 
the<witches  was  hanged,  the  maid  was  well. 
Goflfe  the  regicide's  Dtary.*'— Hutchinson. 


posed  to  be  bewitched,  who  accused  one  of 
tbe  neighbours ;  and  in  1688,  the  house  of 
George  Walton,  a  Quaker  at  Portsmouth, 
and  another  house  at  Salmon-falls,  both  in 
New-Hampshire,  were  attacked  after  the 
same  manner. 

"  In  1683,  tbe  daemons  removed  to  Connecti- 
cut river  again,  where  one  Desboroogh's 
house  was  molested  by  an  invisible  band,  and 
a  fire  kindled  nobody  knew  how,  which  burnt 
up  great  part  of  his  estate ;  and  in  1684,  Phi  Up 
Smithy  a  judge  of  the  court,  a  military  officer 
and  a  representative  of  tbe  town  of  Hadley, 
upon  the  same  river,  an  hypochondriac  per- 
son, fancied  himself  nnder  an  evil  hand,  and', 
suspected  a  woman,  one  of  his  neighbours, 
ana  languished  and  pined  away,  and  was 
generally  supposed  to  be  bewitched  to  death. 
While  he  lay  ill,  a  number  of  brisk  lads  tried 
an  experiment  upon  the  old  woman.  Having 
dragged  her  out  of  her  house,  thev  hung  her 
upTjniil  she  was  near  dead,let  her  down,rolled 
her  some  time  in  the  snow,  and  at  last  buried 
her  in  it,  aad  there  left  her,  but  it  happened 
that  she  survived,  and  the  melancholy  man 
died. 

"  Notwithstanding  these  frequent  instances  of 
supposed  witchcrafts,  none  had  suffered  for 
near  thirty  years,  in  the  Massacbusets  colony. 
The  execution  of  the  assistant  or  counsellors 
widow  in  1655,  was  disapproved  of  by  many 
principal  persons,  and  it  is  not  unlikely  that 
ner  death  saved  the  lives  of  many  other  infe- 
rior persons.  But  in  1686,  a  very  circum- 
stantial account  of  all  or  most  of  the  cases  I 
have  mentioned,  was  published,  and  many 
arguments  were  brought  *o  convince  the 
country  that  they  were  no  delusions  nor  im- 
postures, but  the  effects  of  a  familiarity  be- 
tween the  devil  and  such  as  he  found  fat  for 
his  instruments ;  and  in  1687  or  1688,  began 
a  more  alarming  instance  than  any  which 
had  preceded  it.  Four  of  the  children  of 
John  Goodwin,  a  grave  man  and  a  good  liver 
at  the  north  part  of  Boston,  ware  generally 
believed  to  be  bewitched.  I  have  often 
heard  persons,  who  were  of  the  neighbour- 
hood, speak  of  the  great  consternation  it  oc- 
sioned.  The  children  were  all  remarkable 
for  ingenuity  of  temper,  had  been  religiously 
educated  and  were  thought  to  be  without 
guile.  Tbe  eldest  was  a  girl  of  13  or  14 
years.  She  had  charged  a  laundress  with 
taking  away  some  of  the  family  linen.  The 
mother  of  the  laundress  was  one  of  the  wild 
Irish,  of  bad  character,  and  gave  the  girl 
harsh  language ;  soon  after  which  she  fell 
into  fits,  which  were  said  to  have  something 
diabolical  in  them.  One  of  her  sisters  and 
two  brothers  followed  her  example,  and  it  is 
said,  were  tormented  in  the  same  part  of 
their  bodies  at  the  same  time,  although  kept 
in  separate  apartment*)  and  ignorant  of  one 
another's  complaints.  One  or  two  things 
were  said  to  be  very  remarkable ;  all  their 
complaints  were  in  the  day  time,  and  thev 
slept  comfortably*!!  night ;  they  were  struck 
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dead  it  the  sight  of  the  Assembles  Catechism, 
'    Cotton's  Mifk  for  Babest.and   «ome  other 
'  *  good  books,  but  could  read  in*  Oxford  Jests, 
Popish  and  Quaker  books,  and  the  Common 
Prayer,  without  any  difficulty.   Is  it  possible 
the  mind  of  man  should  be  capable  of  such 
strong  prejudices  as  that  a  suspicion  of  fraud 
should  not  immediately  arise  r    But  attach- 
ments to  modes  and  forms  in  religion  had 
such  force  that  some  of  chese  circumstances 
seem  rather  to  have  confirmed  the  credit  of 
the  children.      Sometimes  they  would,  be 
deaf,  then  dumb,   then   blind ;    and  some- 
times   all    ihese  disorders   together  would 
come  upon  them.    Their  tongues  would  be 
drawn  down  their  throats,  then  polled  out 
upon    their    chins.      Their    jaws,    necks, 
shoulders,  elbows  and  all  their  joints  would 
appear  to  be  dislocated,  and  they  would 
make  most  piteous  outcries  of  burnings,  of 
being  cut  with  knives,  beat,  &c.  and  the 
marks  of  wounds  were  afterwards  to  be  seen. 
The  ministers  of  Boston  and  Charlestown 
kept  a  day  of  fasting  and  prayer  at  the 
troubled  house;   after  which  the  youngest 
child  made  no  more  complaints.    The  others 
persevered,  and  tbe  magistrates  then  inter- 
posed, and  tbe  old  woman  was  apprehended, 
but  upon  examination  would  neither  confess 
nor- deny,  and  appeared  to  be  disordered  in 
her  senses.    Upon  the  report  of  physicians 
^hat  she  was  compot  mentis,  she  was  execut- 
ed, declaring  at  her  death  the  children  should 
not  be  relieved.    The  eldest  after  this  was 
taken  into  a  minister's  family,  where,  at 
firsts  she  behaved  orderly,  but  after  some 
time,  sudden.}  fell  into  her  fits.    Tbe  ac- 
count of  her  affliction  is  in  print;    some 
things  are  mentioned  ^extraordinary,  which 
tumblers  are  every  day  taught  to  perform ; 
others  seem  more  than  natural,  but  it  was*a 
time  of  great  credulity.    The  children  re- 
turned to  their  ordinary  behaviour,  lived  to 
adult  age,  made  profession  of  religion,  and 
the  affliction  they  had  been  under  they  pub- 
licly declared  to  be  one  motive  to  it.    One 
of  them  I  knew  many  years  after.    She  had 
the  character  of  a  very  sober  virtuous  wo- 
mon,  and  never  made  any  acknowledgment 
of  fraud  in  this  transaction.    The  printed 
account  was  published  with  a  preface  by 
Mr.  Baxter,  who  says,   *  The  evidence  is  so 
*  convincing,  that  he  must  be  a  very  obdu- 
'  d urate  Sadducee  who  will  not  believe  V 


•  "  In  the  year  1730,  at  Littleton  in  tbe 
county  o(  Middlesex,  a  family  was  supposed  to 
be  bewitched.  One  J.  B.  had  three  daughters, 
of  11, 9  and  £  years  of  age.  The  eldest  was  a 
forward  girl,  and  having  read  and  heard  many 
strange  stories,  would  surprise  the  company 
where  she  happened  to  be,  with  her  manner  of 
relating  them.  Pleased  with  the  applause,  she 
went  from  stories  she  had  heard,  to  some  of 
her  own  framing,  and  so  on  to  dreams  and  vi- 
sions, and  attained  the  art  of  swooning  and  of 
being  to  all  appearance  for  some  time  breath- 


It  obtained  credit  sufficient,  together  with 
other  preparatives,  to  dispose  tbe  whole 
country  to  be  easily  imposed  upon  by  tha 
more  extensive  and  more  tragical  scene, 
'  which  was  presently  after  acted  at  Salem 
and  other  pans  of  the  county  of  Essex.  Not 

less.  Upon  her  revival,  she  would  tell  of  strange 
things  she  had  met  wtfh  in  this  and  other 
worlds.  When  she  met  with  the  words,  God, 
Christ,  the  Holy  Ghost,  in  the  bible,  she  would 
drop  down  with  scarce  any  signs  of  life  in  her. 
Strange  noises  were  often  heard  in  and  upon 
the  house;  stones  came  down  the  chimney  and 
did  great  mischief.     She  complained  of  the 

spectre  of  Mrs.  D y,  a  woman  living  in 

the  town ;    and  once  the  mother  of  the  girl 

struck  at  the  place  where  tbe  said  D y 

was,  and  the  girl  said,  '  You  have  ttruck  heron 
'  the  belly/  and  upon  enquiry  it  was  found, 

that  D y  complained  of  a  hurt  in  her  belly 

about  that  time.  Another  time  the  mother 
struck  at  a  place,  where  the  girl  said  there  was 
a  yellow  bird,  and  she  told  her  mother  she  had 
hit  tbe  side  of  it's  head ;  and  it  again  appeared 
that  D y's  head  was  hurt  about  the  ( 


time.  It  was  common  to  find  ber  in  ponds  of 
water,  crying  out  she  should  be  drowned; 
sometimes  upon  die  top  of  the  house,  and 
sometimes  upon  the  tops  of  trees,  where  sbs 
pretended  she  had  flown ;  and  some  fancied 
they  had  seen  her  in  the  air.-  There  were  often 
the  marks  of  blows  and  pinches  upon  her, 
which  were  supposed  to  come  from  an  invisiblt 
hand. 

"  The  second  daughter,  after  her  sister  had 
succeeded  so  well,  imitated  her  in  complaiuti 
of  D-  ■  y,  and  out  did  her  in  feats  of  run- 
ning upon  the  bsrn,  climbing  trees,  &c.  and, 
what  was  most  surprizing,  tbe  youngest  at- 
tempted the  same  feats,  and  in  some  instances 
went  beyond  her  sisters.  Tbe  neighbours 
agreed  they  were  under  au  evil  band,  and  it  was 
pronounced  a  piece  of  witchcraft,  as  certain  at 
that  there  ever  had  been  auy  at  Salem ;  and  no 
great  pains  were  taken  to  detect  the  imposture. 
Physicians  had  been  at  first  employed,  but  to 
no  purpose;  and  afterwards  ministers  were 
called  to  pray  over  them,  but  without  success. 
At  length  D y,  net  long  after  the  sup- 
posed blows,  took  to  her  bed,  and  after  some 
time  died,  and  the  two  eldest  girls  ceased  com- 
plaining ;  the  youngest  held  out  longer,  but  all 
persisted  in  it,  that  there  had  been  no  fraud. 
The  eldest,  not  having  been  baptised,  and  being 
come  to  adult  age,  desired  and  obtained  bap- 
tism, and  tbe  minister  then  examined  her  upon 
ber  conduct  in  the  affair,  and  she  persisted  in 
her  declarations  of  innocency.  In  l?88p  hav- 
ing removed  to  Medford,  she  offered  to  join  tbe 
church  there,  and  gave  a  satisfactory  account 
of  herself  to  the  minister  of  the  town  ;  bat  he 
knew  nothing  of  the  share  she  bad  in  this  trans- 
action. -  The  Lord's  day  before  she  was  to  be 
admitted,  be  happened  to  preach  from  that 
text,  "  He  that  speaketh  lies  shall  not  escape.* 
Tbe  woman  supposed  the  sermon  to  be  intend* 
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many  years  before,  Glanvil  published  his 
Witch  Stories  ia  England;  Perkins  and  other 
nonconformists  were  earlier;  but  the  great 
authority  was  that  of  sir  Matthew  Hale,  re- 
vered in  New-England,  not  only  for  his 
knowledge  in  the  law,  but  for  his  gravity  and 
piety.  The  Trial  of  the  Witches  in  Suffolk 
was  pablished  in  1684.  All  these  books 
were  in  New-England,  and  the  conformity 
between  the  behaviour  of  Goodwin's  chil- 
dren and  most  of  the  supposed  bewitched  at 
Salem,  and  the  behaviour  of  those  in  Eng- 
laod»  is  so  exact,  as  to  leave  no  room  to 
doubt  the  stories  had  been  read  by  the  New- 
England  persons  themselves,  or  had  been 
told  to  them  by  others  who  had  read  them. 
Indeed,  this  conformity,  instead  of  giving 
suspicion,  was  urged  in  confirmation  of  the 
truth  of  both;  the  Old  England  daemons 
and  the  New  being  so  much  alike.  The 
court  justified  themselves  from  books  of  law, 
and  the  authorities  of  Keble,  Oaltou  and 
other  lawyers,  then  of  tbe  first  character, 
who  lay  dowo  rules  of  conviction,  as  absurd 
.  and  dangerous  as  any  which  were  practised 
in  New  England.  The  trial  of  Richard 
Hathaway  the  impostor,  before  Lord  Chief 
Justice  Holt,  was  ten  or  twelve  years  after. 
This  was  a  great  discouragement  to  prosecu- 
tions in  England' for  witchcraft,  but  an  effec- 
tual stop  was  not  put  to  them,  until  the  act 
of  parliament  in  the  reign  of  his  late  me- 
'  jesty  *    Even  this  has  not  wholly  cured  the 

ed  for  her,  and  went  to  the  minister,  who  told 
ber  nobody  had  made  any  objection  against 
her;  but  being  determined  to  confess  her  guilt. 
the  disclosed  tbe  fraud  of  herself  and  her  sifters, 
and  desired  to  make  a  public  acknowledgment, 
in  the  face  of  the  church;  and  accordingly  did 
so.  Tbe  two  sisters,  seeing  her  pitied,  had  be- 
come actors  also  with  her,  without  being  moved 
to  it  by  her,  but  when  she  saw  them  follow  her, 
they  all  joined  in  the  secret  and  acted  in  con- 
cert. Tbey  had  no  particular  spite  against 
p.  -y;  but  it  was  necessary  to  accuse 
somebody,  and  the  eldest  having  pitched  upon 
ber,  the  rest  followed.  The  woman's  com- 
plaints,  about  the  same  time  the  girl  pretended 
she  was  struck,  proceeded  from  other  causes, 
which  were  not  then  properly  enquired  into. 
Once,  at  least,  they  were  in  great  danger  of 
being  detected  in  their  tricks ;  but  the  grounds 
of  suspicion  were  overlooked,  through  the  in- 
dulgence and  credulity  of  their  parents.  M.S. 
of  the  Rev.  Mr.  Tureil  minister  of  Medford." 
Hutchinson. 

*  **  I  remember  to  have  heard  a  gentleman, 
who  in  other  respects  was  very  sensible,  express 
his  surprize  upon  the  first  news  of  this  act. 
The  parliament,  be  said,  bad  in  effect  declared 
that  there  were  no  evil  spirits,  he  was  afraid 
they  wonld  declare  by  another  act  that  there 
are  no  good  ones. 

"  From  1604  to  1701,  there  were  1J  persons 
tried  fer  witches  before  Lord  Chief  Justice 
Holt,  all  of  whom  were  acquitted,    In  Scot- 
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common  people,  and  we  hear  of  old  women 
ducked  and  cruelly  murdered  within  these 
last  twenty  years.  Reproach  then,  for  bang- 
ing  witches,  although  it  has  been  often  cast 
upon  the  people  of  New- England  by  those 
of  Old,  yet  it  mast  have  been  done  with  an 
ill  grace.  Tbe  people  of  New-England  were 
of  a  grave  cast,  and  bad  long  been  disposed 
to  give  a  serious  solemn  construction  even  to 
common  events  in  providence ;  but  in  Old* 
England,  the  reign  of  Charles  the  second 
was  as  remarkable  for  gaiety  as  any  whatso- 
ever, and  for  scepticism  and  infidelity,  as  any 
which  preceded  it. 
"  Sir  William  Phips,  the  governor,  upon  his  ar*  > 
rival,  fell  in  with  tbe  opinion  prevailing.  Mr. 
Stoughton,  the  lieutenant-governor,  upon 
whose  judgment  great  stress  was  laid,  bad 
taken  up  this  notion,  that  although  the  devil 
might  appear  iu  the  shape  of  a  guilty  person, 
yet  he  would  never  be  permitted  to  assume 
the  Shape  of  an  innocent  person.  *  This  opi- 
i 
land  7  were  executed  for  witches  in  1697,  upon 
the  testimony  of  one  girl  about  11  years  old.*' 
Hutchinson. 

*  <•  *  A  gentleman  of  more  than  ordinary  sje> 
demanding,  learning  and  experience,  desired 
me  to  write  to  N.  England  about  your  trials 
and  convictions  of  witches,'  not  being  satisfied 
with  the  evidence  upon  which  some  who  have 
been  executed  were  found  guilty;  he  told  me 
that  in  the  time  of  the  great  reformation  par- 
liament, a  certain  person  or  persons  had  a 
•commission  to  discover  and  prosecute  witches. 
Upon  these  prosecutions  many  were  executed, 
in  at  least  one  county  in  England,  until,  at 
length,  a  gentleman  of  estate  and  of  great 
character  for  piety  was  accused,  which  put  an 
end  to  the  commission,  and  the  judges  upon  a 
re-hearing,  reversed  many  of  tbe  judgments; 
bat  mnnv  lives  had  been  taken  away.  All  that 
T  speak  with,  much  wonder  that  any  man,  much 
lew  a  man  of  such  abilities,  learning  and  ex- 
perience as  Mr.  Stoughton,  should  take  up  a 
persuasion,  that  the  devil  cannot  assume  the 
likeness  of  an  innocent,  to  afflict  another  per* 
son.  In 'my  opinion,  it  is  a  persuasion  utterly 
destitute  of  any  solid  reason  to  render  it  so 
mu<  h  as  probable,  and  besides,  contradictory 
to  many  instances  of  facts  in  history.  If  yon 
think  good,  you  may  acquaint  Mr.  Stoughton 
and  the  other  judges  with  what  I  write/ 
Letter  from  London  to  Inc.  Mather,  Jan.  9-, 
1692-3. 

"  I  suppose  the  Long  Parliament  must  be 
intended  by  tbe  great  reformation  parliament, 
for  in  1644, 1645  and  1646,  one  Matthew  Hop- 
kins went  from  place  to  place  to  find  out 
witches.  Mr.  Baxter  says  a  great  number  were 
hanged  by  bis  discovery,  and  that  Mr.  CaJamy 
went  along  with  tbe  judges  to  hear  tbe  confes- 
sions, and  to  see  that  there  was  no  fraud  or 
wrong  done.  Hopkins  searched  for  teats,  set, 
some  upon  stools  or  tables  cross-legged,  and 
kept  them  94  hoars  without  meat  or  drink,  with- 
in which  time  it  was  said  their  imps  would  coast 
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suoo,**  iril,  wis  generally  received.  Some 
ef  die  most  religious  women  who  were  ac- 
cused, when  they  nw  the  appearaooe  of 
distress  aod  torture  in  their  accusers,  and 
.  heard  their  solemn  declarations,  that  they 
taw  the  shapes  or  spectres  of  the  accused  af- 
flicting them,  persuaded  themselves  they  were 
witches,  and  that  the  devil,  some  how  or 
other,  although  they  could  Qui  remember 
how  or  when,  had  taken  posession  of  their 
evil  hearts,  aod  obtained  some  sore  of  assent 
to  his  afflicting  in  their  shapes ;  and  there- 
upon they  thought  they  might  be  justified  in 
confessing  themselves  guilty. 

H  It  seems,  at  this  day,  with  some  people,  per- 
haps but  few,  to  be  the  question  whether  the 
accused  or  the  afflicted  were  under  a  pre- 
ternatural or  diabolical  possession,  rather 
than  whether  the  afflicted  were  under  bodily 
distempers,  or  altogether  guilty  of  fraud  and 
imposture.  -  Ab  many  of  the  original  exa- 
minations have  fallen  into  my  hands,  it  may 
be  of  service  to  represent  this  affair  in  a 
more  full  and  impartial  light  than  it  has  yet 
appeared  to  the  world. 

"  In  February  1691-2,  a  daughter  and  a  niece 
of  Mr.  Parris,  the  minister  of  Salem*  village, 
girls  of  ten  or  eleven  years  of  age,  and  two 
other  girls  in  the  neighbourhood,  made  the 
tame  sort  of  complaints  as  Goodwin's  chil- 
dren had  made,  two  or  three  years  before. 
The  physicians,  having  no  other  way  of  ac- 
counting for  the  disorder,  pronounced  them 
bewitched.  An  Indian  woman,  who  was 
brought  into  the  country  from  New  Spain, 
and  then  lived  with  Mr.  Parris,  tried  some 
experiments  which  she  pretended  to  be  used 
to,  in  her  own  country,  in  order  to  find  out 
the  witch.     This  coming  to  the  children's 


and  suck ;  others  be  tried  by  swimming  them, 
and  at  length  raised  the  indignation  of  certain 

Sntlernen,  who  caused  htm  to.  be  seised,  and 
i  hands  and  feet  being  tied,  to  be  thrown 
into  the  water,  where  fortunately  for  him  be 
was-  proved  to  be  a  witch  or  wizard  himself,  by  his 
swimming  or  floating  anon  the  water.  The 
country  was  cleared  of  him,  and  some  la- 
mooted  that  the  experiment  bad  not  been 
made  sooner/'    Hutchinson. 

*  "  Douglas  in  his  Summary  says, u  In  Salem 
aod  its  neighbourhood,  enthusiasm  and  other 
nervous  disorders  seem  to  be  endemial ;  it  was 
the  seat  of  the  New-England  witchcraft,  a.  d. 
1693."  I  question  whether  he  had  any  other 
foundation  for  this  remark  than  merely  this 
scene  of  witchcraft,  which  must  be  considered 
as  the  distemper  of  the  country  in  general, 
rather  than  ot  any  particular  town  or  county, 
and  had  Mr.  Parris 's  family  lived  in  any  other 
part  of  die  province,  perhaps  the  neighbour- 
hood would  have  been  as  much  infected ;  and 
no  impression  ought  to  be  made  to  the  dis- 
advantage of  a  town  the  most  ancient,  ami 
at  this  day  the  second  in  rank  within  the 
province,  and  upon  other  accmmti  justly  re- 
spectable.9   Hutchinson. 


knowledge,  they  cried  out  upon  the  poor  In- 
dian, as  appearing  to  them,  pinching,  and 
pricking  and  tormenting  them ;  and  fell  into 
fits.  Tituba,  the  Indian,  acknowledged 
that  she  had  learned  how  to  find  out  a  witch, 
hot  denied  that  she  was  one  herself.  Servers! 
private  fasts  were  kept  at  the  minister's  house 
and  several,  more  public,  by  the  whole  vil- 
lage, and  then  a  general  fast  through  the  co- 
lony, to  seek  to  Ood  to  rebuke  Satan,  ccc. 
So  much  notice  taken  of  the  children,  toge- 
ther with  the  pity  and  compassion,  expressed 
by  those  who  visited  them,  not  only  tended 
to  confirm  them  in  their  design  but  to  draw 
others  into  the  like.  Accordingly,  the  num- 
ber of  the  complainants  soon  increased,  and 
among  them  there  were  two  or  three  women 
and  some  girls  old  enough  for  witnesses. 
These  had  their  fits  too,  and,  when  in  tbem, 
cried  out,  not  only  against  Tituba,  but 
against  Sarah  Osborn,  a  melancholy  distract- 
ed old  woman,  and  Sarah  Good,  another  old 
woman  who  was  bedrid.  Tituba,  at  length, 
confessed  herself  a  witch,  and  that  the  two 
old  women  were  her  confederates ;  and  they 
were  ull  committed  to  prison ;  nod  Tituba 
upon  search,  was  found  to  have  sears  upon 
her  hack  which  were  called  the  devil's  mark, 
but  might  as  well  have  been  supposed  those 
other  Spanish  master.  This  jcommitment 
was  on  the  1st  of  March.  About  three 
weeks  after,  two  other  women,  of  good  cha- 
racters and  church  members,  Cory  and*Nurse 
were  complained  of  and  brought  upon  their 
examination ;  wheo  these  children  fell  into 
fits,  and  the  mother  of  one-  of  them,  aod  wife 
of  Thomas  Puttnan,  joined  with  the  children 
and  complained  of  Nurse  at  tormenting  her; 
and  made  most  terrible  shrieks,  to  the  amaze- 
ment of  all  the  neighbourhood*  The  old  women 
denied  every  thing ;  but  were  sent  to  prison, 
and  such  was  the  infatuation,  that  a  child  of 
Sarah  Good,  about  4  or  5  years  old,  was  com- 
mitted also,  being  charged  with  biting  some  of 
the  afflicted  who  shewed  the  print  of  small 
teeth  on  their  arms.  On  April  3d  Mr.  Parris 
took  for  his  text,  *  Have  not  I  chdsen  you 
12,  and  one  of  you  is  a  devil.9  Sarah  Cloyse, 
supposing  it  to  be  occasioned  by  Nurse's  case 
who  was  her  sister,  went  out  of  meeting. 
She  was,  presently  after,  complained  of  for  a 
witch,  examined  and  committed.  Elizabeth 
Proctor  was  charged  about  the  same  time : 
her  husband,  as  every  good  husband  would 
have  done,  accompanied  her  to  htr  examina- 
tion, but  it  cost  the  poor  man  his  life.  Some 
of  the  afflicted  cried  out  upon  him  also,  and 
they  were  both  committed  to  prison. 

1  Instead  of  suspectiag  and  sifting  the  witness- 
es, and  suffering  them  to  be  cross  examined, 
the  authority,  to  say  no  more,  were  imprudent 
in  making  use  of  leading  questions,  and 
thereby  putting  words  into  their  mouths  or 
suffering  others  to  do  it.  Mr.  Parris  was 
over  officious;  most  of  the  examinations,  al- 

•  though  in  the  presence  of  one  or  more  of 
the  magistrates,  were  taken  by  him.    The 
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Proctor !  you  understand  whereof  you  are 
charged,  viz.  to  be  guilty  of  sundry  acts  of 
witchcraft ;  what  say  you  to  k  ?  Speak  the 
truth,  and  so  you  that  arc  afificted,  ynu  must 
»peak  (be  truth,  as  you  will  answer  it  before 
God  another  day.  Alary  Walcot !  doth  this 
woman  hurt  you  ?  A,  I  never  saw  her  so  aa 
to  he  hurt  by  her — Q.  Mary  Lewis !  does 
she  hurt  you?— her *mouth  was  stopped. — Q. 
Apn  Puiinao !  does  she  hurl  you  ? — She 
could  not  speak.— Q.  Abigail  Williams !  does 
she  hurt  you? — Her  hand  was  thrust  in  her 
own  mouth. — 5.  John!  does  she  hurt  you? 
A  This  is  the  Woman  time  came  in  her  shift 
and  choaked  me. — 2.  Did  &he  ever  bring 
the  hook?  A.  Yes  sir.— 5.  What  to  do?  A. 
To  write.— 5.  What  this  woman?  A.  Yes 
sir. — S.  Are  you  sure  of  it?  A.  Yes  sir. — 
Again  Abigail  William*  and  Ann  Putman 
were  spoke  to  by  the  court,  bat  neither  of 
them  could  make  any  answer,  by  reason  of 
dumbness  or  other  fits.— £.  What  do  you 
say  Goody  Proctor  to  these  things  ?  A.  I 
take  God  in 'heaven  to  be  my  witness,  that 
I  know  nothing  of  it,  no  more  than  the  child 
unborn. — 5.  Ann  Putman !  doth  this  wo- 
mart  hurt  you?  A.  Yes  sir,  a  great  many  times. 
— Then  the  accused  looked  upon  them  and 
they  fell  into  fit*.— She  dues  not  bring  the 
book  to  you,  does  she  ?  A.  Yes  sir,  often, 
end  saith  she  hath  made  her  maid  set  her 
hand  to  it.— 2.  Abigail  Williams  I  does  this 
womau  hurt  you  ?  A.  Yea  sir,  often. — 5. 
Does  she  bring  the  book  to  you  ?  A.  Yes—  . 
3.  What  would  she  have  you  to  do  with  it  ? 
A.  To  write  in  it  and  I  shall  be  well.— Did 
not  you,  said  Abigail,  tell  me,  that  your  maid 
-  bad  written  ?  (Proctor)  dear  child,  it  is  not 
so.  There  is  another  judgment,  dear  child. 
—Then  Abigail  and  Ann  had  fits.— By  and 
by  they  cried  out,  look  you  there  is  Goody 
Proctor  upon  the  beam.— By  and  by,  both  of 
them  cried  out  of  Goodman  Proctor  himself 
and  said  he  was  a  wizard. — Immediately, 
many,  if  not  all  of  the  bewitched,  bad  griev- 
ous fits.— 5.  Ami  Putman!  who  hurt  you* 
A.  Goodman  Proctor  and  bis  wife  too.—  y 
Afterwards,  some  of  the  afflicted  cried,  there 
is  Proctor  going  to  tuke  up  Mrs.  Pope's  feet. 
— And  her  feet  were  immediately  taken  up, 
— 5.  What  do  you  s,ay  Goodman  Proctor  to 
these  things?  A.  I  know  not.  lam  innocent. 

Abigail   Williams   cVied   out,   there  is 

Goodman  Proctor  going  to  Mrs.  Pope,  and 
immediately,  said  Pope  fell  into  a  nt»"rT7' 
You  see  the  devil  will  deceive  you ;  the  cnil- 
dren  could  see  what  you  was  going  to  do 
before  the  woman  was  hurt.  1  wouht  ad- 
vise you  to  repentance,  for  the  deviMs  bring- 
ing you  out. — Abigail  Williams  cried  out 
again,  there  is  Goodman  Proctor  going  to 
hurt  Goody  Bibber;  and  immediately  Goody 
Bibber  fell  into  a  fit.  There  was  the  like  of 
Mary  Walcot,  and  diveri  others.— Benjamin 
Gould  gave  in  his  testimony,  tbat  he  had 
seen  Goodman  Corey  and  bis  wife,  Prrjctor 
and  to  wife,  Goody  Clays*,  Goo^y  Nurse, 
'2  V 


following  examinations,  of  several  of  the  ac- 
cused, may  serve  as  specimens,  they  being 
generally  made  in  the  saute  manner* 

**  At  a  court  held  at  .Salem  llth  April  1092, 
by  the  honoured  Thomas  Danforth,  deputy 
governor. — Q.  John ;  *  who  hurt  you  r  A» 
Goody  Proctor  first,  and  then  Goody  Cloyse. 
— Q.  What  did  she  do  to  you?  A.  She 
brought  the  book  to  me.— Q.  John  !  tell 
the  truth,  who  hurts  you?  Uaveyou  been 

.  hurt  ?  A.  The  firs.;,  was  a  gentlewoman  I 
mw.-tQ.  Who  next  ?  A.  Goody  Cloyse.— 
d  3ut  who  hurt  you  nest?  A.  Goody 
Proctor.— Q.  What  did  she  do  to  you?  A. 
Sbe  choaked  me,  and  brought  me  the  book. 
— Q,  How  oft  did  she  come  to  torment  you  r\ 
A.  A  good  many  times,  she  and  Goody 
Cloyse. — ft.  Do  they  come  to  you  in  the  night 
as  well  as  the  day  ?  A.  They  come  most  in 
the  day.— Q.  Whor  A.  Goody  Cloyse 
nod  Goody  Proctor.— Q.  Where  did  she  take 
hold  of  you  ?  A.  Upon  my  throat,  to  stop  my 
breath.— Q,  Do  you  know  Goody  Cloyse 
and  Goody  Proetor  ?  4.  Yes,  here  is  Goody 
Cloyse.  (Cloyse)  when  did  I  hurt  thee  ?  A. 
A  great  many  times.  (Cloyse)  Oh  !  you  are 
a  grievous  liar.— Q.  What  did  this  Goody 
Cloyse  do  to  you  ?  A.  Sbe  pinched  and  bit 
me  till  the  blood  came.— Q.  How  lone  since 
this  woman  came  nod  hurt  you  ?  A.  Yester- 
day, af  meeting.— Q,  At  any  time  before  ? 
A.  Yes  a  great  many  times.— (Q.  Mary  Wal- 
cot !  who  hurts  you  ?  A*  Goody  Cloyse.— 

.  Q.  What  did  sbe  do  to  you?  A.  She  hurt 
me.— d  Did  she  bring  the  book  ?  A.  Yes. 
— 0.  What  wps  yon  do  with  it?  A.  To 
touch  it,  and  be  well.— Then  she  fell  into  a 
itt^-ft  Doth  sbe  come  alone?  A,  Some- 
times alone,  and  sometimes  in  company  with 
Goody  Nurse  and  Goody  Corey,  and  a  great 
many  I  do  net  know.— Then  she  fell  into  a 
fit  again.— Q.  Abigail  Williams;  did  you  see 
a  company  at  Mr.  Parris's  bouse  eat  and 
drink?  A.  Yes,  sir.  That  was  their  sacrament. 
— Q.  IIow  many  were  there?  A.  About 
forty,  and  Goody  Cloyse  and  Goody  Good 
were  their  deacons.— £.  What  was  it?  A. 
They  said  it  was  our  blood,  and  they  had  it 
twice  that  day.— Q.  Mary  Walcot !  have  you 
seen  a  white  man  ?  Yes  sir,  a  great  many 
times.— Q.  What  sort  of  man  was  he?  A. 
A.  A  fine  grave  man,  and  when  he  came, 

he  made  all  the  witches  to  tremble. 

Abigail  Williams  confirmed  the  same,  and 
that  they  had  such  a  sight  at  Deacon  Inger- 
solPs.- Q.  Who  was  at  Deacon  IngersolFs 
then?    A.    Goody  Cloyse,  Goody  Nurse, 

Goody  Corey,  and  Goody  Good. Then 

Sarah  Cloyse  asked  for  water,  and  sat  down 
.  as  oae  seised  with  a  dying  fainting  fit ;  and 
several  of  the  afflicted  Wlinto  fits,  and  some 
or  them  cried  out,  Oh !  her  spirit  is  gone  to 
prison  to  her  sister  Nurse. Q.  Elisabeth 

•  «  Tars  was  Titube's  husband,  who  seems  to 
•have  been  a  eanniat  fellow,  and  to  avoid  being 
suajite^join^vitb  the  afflicted."  Hutchinson. 

TOl.  VI. 
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and  Goody  Griggs  in  his  chamber,  last  Thurs- 
day night— Elizabeth  Hubbard  was  in  a 
trance  during  the  whole  examination;— Du- 
ring the  examination  of  Elizabeth  Proctor, 
,  Abigail  Williams  and  Ann  Put  man,  both 
'  made  offer  to  strike  at  said  Proctor,  but  when 
Abigail's  hind  cnme  near  it  opened,  whereas 
it  was  made  up  into  a  fist  before,  and  came 
down  exceeding  lightly,  as  it  drew  near  to 
*  said  Proctor,  and  at  length  with  open  and  ex- 
tended fingers,  touched  Proctor's  hood  very 
lightly.  Immediately  Abigail  cried  out  her 
fingers,  her  fingers,  her  fingers' burned,  and 
At.n  Purman  took  on  most  grievously,  of  her 
head,  and  sunk  down."  < 

«  Salem,  April  11, 1692.  Mr.  Samuel  Parris 
was  desired  by  the  honourable  Thomas 
Danforth,  deputv<-governor,  and  the  coun- 
xiJ,  to  take  in  writing  the  aforesaid  Exa- 
minations, and  accordingly  took  and  deli- 
vered them  in ;  and  upon  hearing  the 
*ame,  and  seeing  .what  was  then  seen,  to- 
gether with  the  charge  of  the  afflicted 
persons,,  were  by  the  advice  of  the  council 
all  committed  by  us, 

John  IUwthoike,  >-AMj8tant8.» 
John  Coitwm,         J  *M"J»'ou»' 

u'  No  wonder  the  whole  country  was  in  a  con- 
sternation, when  persons,  of-  sober  lives  and 
unblemished  characters,  were  committed  to 
prison  upon  such  sort  of  evidence.  Nobody 
wns  safe.  The  most  effectual-  way  to  pre- 
vent an  accusation,  was  to  become  an  accu- 
ser ;  and  accordingly  the  number  of  the 
afflicted  increased  every  day,  and  the  number 
of  the  accused  m  proportion,  who  in  general 
persisted  in  their  innocency ;  bur,  being 
strongly  urged  to  give  glory  to  God  by  their 
confession,  and  intimation  being  given  that 
this  was  the  only  way  to  save  their  lires, 
and  thteir  friends  urging  them '  to  it,  some 
were*  brought  to  own  their  guitt.  The  first 
confession  upon  the  files,  is  of  Deliverance 

,  Ilobbs,  May  11th,  1692,  being  in  -prison. 
She  owned  every  thing  she  was  required  to 
do.  The  confessions  multiplied  the  witches, 
new  companions  were  always  mentioned, 
who  were  immediately  sent  for  and  examined. 
Thus  more  than  au  hundred  women/  many 
of  them  of  fair  characters  and  of  the  most 
reputable  families,  in  the  town  of  Salem, 
Beverly,  Andover,  Billerica,  cVc.  were  appre- 
hended, examined  and,  generally,  committed 
to.  prison.  The  ^confessions  being  much  of 
the  same  tenor/ one  or  two- may  serve  for 
specimens. 

"  The  Examination  and  Confession  (8  Sept. 
94,)  of  Mary  Osgood,  wife  of  Captain  Os- 
good of  Andover,  taken  before  Jfoho 
Hawthorne  and  other  their  majesties  jus- 
tices. 

M  She  confesses,  that  about  1  f  years  ago,  when 
the  was  in  a  melancholy  state  and  condi- 
tion, she  used  to  walk  abroad  in  her  orchard 
•rod  upon  a  certain  lime,  she  saw  toe  appear- 


ance of  a  cat,  at  the  end  of  the  house,  which 
yet  she  thought  was  a  real  cat.  However, 
at  that  time,  it  diverted  her  from  praying  to 
God,  and  instead  thereof  she  prayed  to  th« 
devil ;  about  which  time  she  made  a  cove- 
nant with  the  devil,  who  as  a  black  man, 
came  to  her  and  presented  ber  a  book,  upon 
which  she  laid  her  finger  and  that  left  a  red 
spot ;  nnd  that  upon  her  signing,  the  devil 
told  her  he  was  her  God,  and  that  she  should 
serve  nnd  worship  him,  and,  she  believes, 
she  consented  to  it.  She  says  further,  that 
about  two  years  ago,  she  was  carried  through 
the  air,  in  company  with  deacon  Frye's  wife, 
Ebeneter  Baker's  wife  and  Goody  Tyler,  to 
Five-mile  pond,  where  she  was  baptized  by 
the  devil,  who  dipped  her  face  in  the  water 
and  made  her  renounce  her  former  baptism, 
and  told  her  she  must  be  his,  soul  and  body 
for  ever,  and  that  she  must  serve  him,  which 
she  promised  to  do.  She  says,  the  renoun- 
cing her  first  baptism  was  after  her  dipping, 
and  that  she  was  transported  back  again 
through  the  air,  in  company  with  the  fore- 
named  persons,  in  the  same  manner  as  she- 
went,  and  believe*  they  were  carried  upon  s> 
pole. — Q.  How  many  persons  were  upon 
the  pole?  A.  As  I  said  before,  vk.  Four 
persons  and  no  more  but  whom  she  had 
named  above. — She  confesses  she  has  afflict- 
ed three  persons,  John  Sawdy,  Martha 
Sprague  and  Rose  Foster,  and  that  she  did 
it  by  pinching  her  bed  cloaths,  and  giving 
consent  the  devil  should  do  it  in  her  shape, 
and  that  the  devil  could  not  do  it  without  her 
consent. — She  confesses  the  afflicting  persons 
in  the  court,  by  the  glance  of  her  eye.  Sbo 
says,  as  she  was  coming  down  to  Salem  to 
be  examined,  she  and  the  rest  of  the  cempaoy 
with  her  stopped  at  Mr.  Phillips's  to  refresh 
themselves,  and  the  afflicted  persons,  being 
behind  them  upon  the  road,  came  up  just 
as  she  was  mounting  again  and  were  then 
afflicted,  and  cried  out  upon  her,  so  that  site 
was  forced  to  stay  until  they  were  all  past, 
and  said  she  only  looked  that  way  towards 
them. — Q.  Do  you  know  ibe  devil  can  take 
the  shape  of  an  innocent  person  and  afflict? 
A.  I  believe  he  cannot. — Q.  Who  taught  you 
this  way  of  witchcraft  ?  A.  Satan,  and  that 
he  promised  her  abundance  of  satisfaction 
and  quietness  in  her  future  state,  but  never 
performed  any  thing ;  and  that  she  has  lived 
more  miserably  and  more  discontented  since, 
than  ever  before.  She  confesses  further,, 
that  she  herself,  in  company  with  Goody 
Parker,  Goudy  Tyler  and  Goody  Dean,  had 
n  meeting  at  Moses  Tyler's  house,  last 
Monday  night,  to  afflict,  and  that  she  and 
Goody  Dean  carried  the  shape  of  Mr.  Dean 
the  minister,  between  them,  to  make  persons 
believe  that  Mr.  Dean  afflicted.— Q.  What 
hindered  you  from  accomplishing  what  you 
intended?  A.  The  Lord  would  not  suffer 
it  an  to  be,  that  the  devil  should  afflict  in  no 
innocent  person's  shape.— Qv  Have  von 
been  at  any  other  witch  meetings  f    A.  I 
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know  nothing  thereof,  m  I  shall  Answer  in 
the  presence  of  God  and  his  people  :  but 
said,  that  the  black  man  stoocLbefore  her, 
and  told  her,  that  what  she  had  confessed 
was  a  lie  ;    notwithstanding!  she  said  that 

,  what  she  bad  confessed  was  true,  and  thereto 
put  her  hand.  Her  husband  being  present 
was  asked,  if  he  judged  his  wife  to  be  any 
way  discomposed.  He  answered,  that  hav- 
ing lived  with  her  so  long,  be  doth  not  judge 
her  to  be  any  ways  discomposed,  but  has 
cause  to  believe  what  she  has  said  is  true. 
When  Mistress  Osgood  was  first  called,  she 
afflicted  Martha  Sprague  and  Rose  Foster, 
by  the  glance  of  her  eyes,  and  recovered  them 
out  of  their  fits  by  the  touch  of  her  band. 
Mary  Lacey  and  Betty  Johnson  and  Hannah 
Post  saw  Mistress  Osgood  afflicting  Sprague 
and  Foster.  The  said  Hannah  Post  and 
Mary  Lacey  and  Betty  Johnson,  jun.  and 
Rose  Foster  and  Mary  Richardson  were  af- 
flicted by  Mistress  Osgood,  in  the  time  of 
their   examination,  and   recovered    by  her 

;    touching  of  their  hands. 

*  I  underwritten,  being  appointed  by  authority, 
to  take  this  examination,  do  testify  upon 
oath,  taken  in  court,  that  this  is  a  true 
copy  of  the  substance  of  it,  to  the  best  of 
my  knowledge,  5  Jan.  1692-3.  The  within 
Mary  Osgood  was  examined  before  their 
inajesties  justices  of  the  peace  in  Salem. 
(Attest.)  Joui'  IIiocikson,  Just.  Pac." 

"  A  miserable  negro  woman,  charged  by  some 
.    of  the  girls  with  afflicting  them,  confessed, 
hut  was  cunning  enough  tp  bring  the  greatest 
share  of  the  guilt  upon  her  mistress. 

"  Salem,  Monday  July  4, 1692.    The  Exami- 
nation of  Candy,  a  Negro  Woman,  before 
Bartholomew    Gedney  and  John    Haw-, 
thorne,  Esqrs.  Mr.  Nicholas  Noyes  also 
'  present. 

u  Q.  Candy !  are  you  a  witch  ?  A,  Candy 
no  witch  in  her  country.  Candy's  mother 
no  witch.  Candy  no  witch.  Barbados. 
This  country,  mistress  give  Candy  witch. — 
Q.  Did  your  mistress  make  you  a  witch  in 
this  country  ?  A.  Yes,  in  this  country.'  mis- 
tress give  Candy  witch. — Q.  What  did  your 
mistress  do  to  make  you  a  witch?  A.  Mis- 
tress bring  book  and  pen  and  ink,  make 
Candy  write  in  it.— Q.  What  did  you  write 
in  it? — —She  took  a  pen  and  ink  and .  upon 
a  book  or  paper  inane  a  mark — Q.  How  did 
you  afflict  or  hurt  these  folks,  where  are  the 
puppets  you  did  it  with  ?— She  asked  to  go 
out  of  the  room  and  she  would  shew  or  tell ; 
upon  which  she  had  liberty,  one  going  with 
her,  and  she  presently  brought  in  two  clouts, 
one  with  two  knots  tied  in  it,  the  other  one; 
which  being  seen  by  Mary  Warren,  Deliver- 
ance Hobbs  and  Abigail  Hobbs,  they  ireae 

.  greatly  affrighted,  apd  fell  imp  violent  fits,  and 
all  of  them  said  that  the  black  man  and  Mrs. 
Hawkes  and  the  negro  stood  by  the  poppets 
•r  rags  and  oipcbed  them,  ana},  thftf  tljey 


were  afflicted,  and  when  the  knots  were  un- 
tied yet  they  continued  as  afore&aid..  A  bit 
of  one  of  the  rags  being  set  on  fire,  the  afflict- 
ed all  said  they  were  burned,  and  cried  out 
dreadfully. .  The  rags  being  put  into  water, 
two  o(  the  forenaiued  persons  were  in  dread* 
ful  fits,  almost  chdaked,  and  die  other  wns 
violently  running  down  to  the  river,  but  was 
stopped. 
(Attest.)  Jouw  Hawtuorne,  Just.  Peace/1 

'  Mrs.  Hawkes,  the  mistress,  had  no  other 
way  to  save  her  lire  but  to  confess  also. 

'  Mr.  Hale,  the  minister  of  Beverly,  who  has 
the  character  of  an  impartial  relator,  acknow- 
ledges that  the  confessors,  geneially,  went 
off  from  their  confessions  ;  some  saying  they 
remembered  nothing  of  what  they  had  said, 
others  that  they  had  belied  themselves,  &c. 
but  he  thinks,  if  Hie  times  had  been  calm, 
the  condition  of  the  confessors  might  bnve 
called  for  a  melius  inquirendum  ;  and  thiuks 
it  remarkable  t|mt  children  and  grandchildren 
should  confirm  their  parents  and  grand- 
parents confession,  instancing  in  the  case  of 
Goody  Foster,  her  daughter  Mary  Lacey, 
and  grand-daughter  Mary,  Lacey,  jun.  au«! 
that  other  children- should'  accuse  (heir  own 
parents,  as  in  the  case-  of  Richard  Carder, 
a  lad  of  18  years  of  age.  Three  confessions 
are  preserved,  and  a  few  extracts  from  them 
will  shew  they  were  forced  from  them, 
through  fear  of  losing  their  lives  if  they  re- 
fused, and  their  fear,  in  some,  was  so  great 
as  to  dis6rder  their  brains,  and  they  scarce  ' 
knew  what  they  said. 

;  21st  July  1692.  Before  Major  Gidney,  Mr. 
Hawthorne,  Mr.  Cor  win  and  Capt.  Hig- 
ginson, 

[  Q.— Goody  Foster!  you  remember  we  have 
three  times  spoken  with  you,  and  do  you  now 
remember  what  you  then  confessed  to  us?— 
You  have  been  engaged  in  very  great  wicked- 
ness, and  some  have  been  left  to  hardness  of 
heart  to  deny ;  but  it  seems  that  God  will 
give  you  more  favour  than  others,  inasmuch 
as  you  relent.  But  your  daughter  here  hath 
confessed  some  things  that  you  did  not  tell 
us  of.  Your  daughter  was  with  you  and 
Goody  Carrier,  when  yon  did  ride  upon  the 
stick.  '  A,  I  did  not  know  it.— Q.  How  long 
have  you  known  your  daughter  to  be  en- 
gaged r  A.  I  cannot  tell,  nor  have  I  any 
knowledge  or*  it  at  all. — Q.  Did  you  see  your 
daughter  at  the  meeting?  A.  No.— Q.  Your 
daughter  said  she  was  at  the  wiicjiestp.ee ting, 
and  that  you  ypuipelf  stood  at  a  distapce  off 
and  did  not  partake  at  that  meeting;  and 
you  said  so  alsp;  give  us  a  relation  from  die 
beginning  until  now.  A*  I  know  none  of' 
their  names  that  were  there,  W  only  Goody ' 
(?arrjer.— Q.  Would  you  know  their  faces  it 
you  saw  them  ?  A.  I  cannot  tell.— Q.  Were ' 
there  not  two  companies  in  the  fiejd  at  the 
same  time?  A.  I  remember  no  more.— 
$taxy  Warcen,  on*  vf  the  afflicted,  said  that 
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Goody  Carrier's  shape  told  her,  that  Goody 
Foster  had  made  her  daughter  a  witch. — Q. 
Do  not  you  acknowledge  that  you  did  so 
about  IS  years  ago  ?  i.  No,  add  I  know  no 
more  of  my  daughter's  being  a  witch  than 
what  day  I  shall  die  upon.— (J.  Are  you  will- 
ing your  daughter  should  make  a  full  and 
free  confession  ?  A.  Yes. — Q!  Are  you  will- 
ing to  do  so  too  ?  A.  Yes. — Q.  You  cannot 
expert  peace  of  conscience  without  a  free 
.  confession.  A.  If  I  knew  any  thing  more,  I 
would  speak  it  to  the  utmost.— Goody 
Lacey,  the  daughter,  called  in,  began  thus  ; 
Oh !  mother  !  how  do  you  do  ?  We  haVe  left 
Christ,  and  the  devil  hath  got  hold  of  us. 
How  shall  I  get  rid  of  this  evil  one  ?  I  desire 
God  td  break  my  rocky  heart  that  I  may  get 
the  victory  this  time.— Q.  Goody  Foster ! 
you  cannot  get  rid  of  tjiis  snare,  your  heart 
and  mouth  is  not  open.  A.  I  did  not  see  the 
devil,  I  was  praying  to  the  Lord.— Q.  What 
Lord?  A.  To  God.— Q.  What  God.  do 
witches  pray  to  ?  A.  I  cannot  tell,  the  Lord 
help  me. — Q.  Goody  Lacey !  had  you  no 
discourse   with  your   mother  when    riding? 

'  A.  No,  I  think  I  had  not  a  word.— Q. 
Who  rid  foremost  on  that  snc'<  to  the  vil- 
lage? A.  I  suppose  my  mother. — Goody 
Foster  said,  that  Goody  Carrier  was  fore- 
most.— Q.  Goody  Lacey  !  how  many  years 
flgo  since  they  were  baptized  ?  A.  Three  or 
•  fouryears  ago,  I  suppose.— Q.  Who  baptized 
them?  A.  The  old  serpent.— Q.  How  did  he 
do  it?  A.  He  dipped  their  heads  in  the  wa- 
ter, saying,  they  were  his  and  that  he  had 
power  over  them.— Q.  Where  was  this  ?  A. 
At  Fall's  river.— Q.  How  many  were  bap- 
tized that  day?  A.  Some  of  the  chief;  I 
think  there  were  six  baptized.-~Q.  Name 
them.  A.  I  think  they  were  of  the  higher 
powers.* — Mary  Lace v,  the  grand-daughter, 
was  brought  in,  and  Mary  Warren  fell  into 
a  violent  fit. — Q.  How  dare  you  come  in 
here,  and  bring  the  devil  with  you,  to  afflict 

,.  these  poor  creatures?  Lacey* laid  her  hand 
on  Warren**  arm,  and  she  recovered  from  her 
fit. — Q.  You  are  here  accused  of  practising 
witchcraft  upon  Goody  Ballard,  which  way 
do  you  do  it  ?  A.  I  cannot  tell.  Where  is 
*ny  mother  that  made  me  a  witch,  and  I 
knew  it  not?— Cj.  Can  you  look  upon  that 
maid  Mary  Warren,  and  not  hurt  her?  Look 
upon  her  in  a  friendly  way.  She,  trying  so 
to  do,  struck  her  down  with  her  eyes.--Q. 
Do  you  acknowledge  now  you  are  a  witch  ? 

•'    l  ?"7"S;   How  ,on8  have  you  been  * 
ti'Jtcn  ?  A.  Not  above  a  week.— Q.  Did  the 

<fc*ii  appear  to  you  ?   A.  Yes,— Q.  In  what 

shape  ?    A.  In   the  shape  of  a  horse.— Q. 

.  What  did  he  say  to  you  ?  A.  He  bid  me  not 
to  be  afraid  of  any  thing/and  he  would  not 

,    bring  me  Out,  but  he  has  proved  a  liar  from  , 
the  beginning,— Q.  When  was  this?    A.  I 
fcnow  not;   above  a  week— Q.  Did  you  set : 

_»ogrharidtotlieboolL?  A.  No.— Q.  Did  he 
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bid  you  worship  lixm  ?  A.  Yes,  he  bid  me 
also  afflict  persons.— You  are  now  in  the  way 
to  obtain  mercy  if  you  will  confess  and  re- 
pent. She  baid,  the  Lord  help  me. — Q.  Do 
not  you  desire  to  be  saved  by  Christ  ?  A.  Yes. 
—Then  you  must  confess  freely  what  you 
know  in  this  matter.  She  then  proceeded. 
I  was  in  befl  and  the  devil  came  to  me  and  bid 
me  obey  him  and  I  should  want  lor  nothing, 
and  he  would  not  bring  me  out. — Q.  But  how 
long  ago  ?  A.  A  little  more  than  a  year. — Q. 
Was  that  the  first  time?  A.  Yes.— Q.  How 
long  was  you  gone  from  your  father,  when 
you  ran  away?  A.  Two  days.— Q.  Where 
had  you  your  (bod  ?  A.  At  John  Stone's. — 
Did  i he  devil  appear  to  you  then,  when  you 
was  abroad  ?  A.  No,  but  tie  put  such  thoughts 
in  my  mind  as  not  to  obey  my  parents. — 3. 
Who  did  the  devil  bid  you  afflict?  J.  Timo- 
thy Swan.  Richard  Carrier  coines  often  a 
nights  and  has  me  to  aJ&ict  persons, — 2. 
Where  do  ye  go?  A.  To  Goody  Ballard's 
sometimes. — 5.  How  many  of  you  were  there 
at  a  time  ?  A,  Richard  Carrier  and  his  mo* 
tber,  and  my  mother  and  grandmother^— 
Upon  reading  over  the  confession  so  far, 
Goody  Lacey,  the  mother,  owned  this  last 
particular.  2.  How  many  more  witches  are 
there  in  Andover  ?  A.  I  know  no  more,  but 
Richard  Carrier. 

"  Carrier,  at  first,  denied  all,  but  was  followed 
until  he  was  brought  to  accuse  his  mother, 
much  in  the  same  manner  with  Foster's 
daughter  and  grand* daughter. 

"  It  is  urged  by.  the  writers  of  that  day,  as  a 
principal  part  of  the  evidence  against  Mr. 
Burroughs,  the  minister,  that  seven  or  eight 
of  tV  confessors  witnessed  agakut  him.  It 
will  appear  from  the  examinations,  that  the 
confession  was  drawn  from  the  e*aminants 
by.  the  court. 

"  Q.  Mary  Lacey  !  was  there  not  a  man  also 
among  you  at  your  meeting  ?  A.  None  but 
the  devil. — Q.  What  shape  was  the  devil  iu 
then?  A.  He  was  a  black  man,  and  had  a 
high  crowned  hat.— Q.  Your  mother  and 
your  grandmother  say,  there  was  a  minister 
there.  How  many  men  did  you  see  there  ? 
A.  I  saw  none  but  Richard  Carrier.— (J.  Did 
you  see  none  else  ?  A.  There  was  a  minister 
there,  and  I  think  be  is  now  in  prison.  £. 
Were  there  not  two*  ministers  there  ?  A. 

*  "  Mr.  Deane,  one  of  the  ministers  off  Ando- 
ver, then  near  fourscore,  seems  to  have  been  in 
danger.  He  is  tenderly  touched  in  several  of 
the  examinations,  which  might  be  owing  to  a 
fair  character,  and  he  may  be  one  of  the  per- 
sons accused,  Who  caused  a  discouragement  to 
further  prosecutions.  **  Deliverance  Deane  be- 
ing asked  why  she  and  the  rest  brought  in  Mr. 
Deane  as  afflicting  persons,  she  answered,  it  was 
Satan's  subtlety,  for  he  told  her  he  would  pot  a 
sham  upon  all  these  things,  and  make  people 
believe  that  he  did  afflict.  She  said  Mrs.  Os- 
good and  sVgave  their  cdnsent  the  devil  should 
brmgttr.  fteaoVs  shape  to  afflict.  Being  asked 
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Cannot  tell. — 5.  Was  there  not  one  Mr. 
Burroughs  there  ?    J.  Yes." 

**  Carrier's  Examination  is  in  this  manner ; 
the  Questions  are  omitted.  *  We  met  in  a 
green  which  was  the  minister's  pasture.  We 
were  in  two  companies  at  last.  I  think 
there  wa&  a  few  men  with  them.  I  heard 
Sarah  Good  talk  of  a  minister  or  two.  One 
of  them  was  he  that  has  been  at  the  East- 
ward, his  name  is  Burroughs,  and  is  a  little 
man.    I  remember  not  the  .other's  name.' 

"  Margaret  Jacobs  had  been  brought  to  accuse 
herself,  and  then  to  charge  Burroughs,  the 
minister,  and  her  own  grandfather  ;  but, t 
struck  wiih  horror,  chose  to  lose  her  own 
life,  rather  than  persist  in  her  confession ; 
and  begged  forgiveness  of  Burroughs  before 
his  execution,  who  is  said  to  have  freely  for- 
given her ;  and  recanted  all  she  had  said 
against  her  grandfather,  but  in  vain  as  to  his 
life.  Her  own  life  was  saved  by  a  disorder 
in  her  head,  which  prevented  her  trial  at  the 
first  court;  but  before  the  next  court,  she 
made  a  format  recantation  of  alt  she  had 
confessed,  and  delivered' it  to  the  judges. 

"  Thehwmble  Declaration  of  Margaret  Jacobs 
unto  the  honoured  Court  now  sitting  at 
Saleia,  shewed*, 

"  That  whereas  jour  poor  and  humble  decla- 
rant being  closely  confined  here  in  Salem 
gaol  for  the  crime  of  witchcraft,  which  crime 
thanks  be  to  the  Lord  I  am  altogether  igno- 
rant of,  as  will  appear  at  the  great  day  of 
Judgment:  May  it  please  the  honoured 
court,  I  was  cried  out  upon  by  some  of  the 
possessed  persons,  as  afflicting  them ;  where- 
upon X  was  brought  to  my  examination,  which 
persons  at  the  sight  of  me  fell  down,  which 
aid  very  much  startle  and  affright  me.  The 
Lord  above  knows  I  knew  nothing,  in  the 
least  measure,  how  or  who  afflicted  them ; 
they  told  me,  without  doubt  I  did,  or  else 
they  would  not  fall  down  at  me  ;  they  told 
me,  if  I  would  not  confess  I  should  be  put 
down  into  the  dungeon  and  would  be  hanged, 
but  if  I  would  confess  I  should  have  my  life; 
the  which  did  so  affright  me,  with  my  own 
vile  wicked  heart,  to  save  my  life ;  made  me 
make  the  like  confession  I  did,  which  con- 
fession, may  it  please  the  honoured  court,  is 
altogether  false  ahd  untrue.  The  very  first 
night  after  I  had  made  confession,  I  was  in 
such  horror  of  conscience  that  I  could  not 
sleep  for  fear  the  devil  should  carry  me  away 
for  telling  such  horrid  lies.  I  was,  may  it 
please  the  honoured  court,  sworn  to  my  con- 
fession, as  I  understand  since,  but  then;  at 
that  time,  was  ignorant  of  it,  not  knowing 
what  an  oath  did  mean.  The  Lord,  I  hope, 
in  whom  T  trust,  out  of  the  abundance  of  his 
mercy,  will  forgive  me  my  false  forswearing 
myself.    What  I  said,  was  altogether  false 


fcgain  if  Mrs.  Osgood  and  she  acted  this  busi- 
ness, she  said  yes."  Mr.  Deane  was  much  be- 
holden to  this  woman;"  Hutchinson. 


against  tny  grandfather,  and  Mr.  Burroughs, 
which  \  did  to  save  ray  life  and  to  have  my 
liberty ;  but  the  Lord,  charging  it  to  my  con- 
science, made  *me  in  so  much  horror,  that  I 
could  not  contain  myself  before  I  had  denied 
my  confession,  which  I  did  though  1  saw  no- 
thing but  death  before  me,*  chasing  rather 
death  with  a  quiet  conscience,  than  to  live  in 
such  horror,  which  I  could  not  suffer.  Where, 
upon  my  denying  my  confession,  I  was  com- 
mitted to  close  prison,  "where  I  have  enjoyed 
more  felicity  in  spirit,  a  thousand  times,  than 
I  did  before  in  my  enlargement. 

•  And  now,  may'it  please  your  honours,  yonr 
declarant,  having,  in  part  given  your  honours 
a  description  of  my  condition,  do  leave  it  to 
yotir  honours  pious  and  judicious  discretions, 
to  take  pity  and  compassion  on  my  yo^ng 
and  tender  years,  to  act  and  do  with  me,  as 
the  Lord  above  und  your  honours  shall  see 
good,  having  no  friend,  but  the  Lord,  to  plead 
my  cause  for  me  ;  not  being  guilty  in  the 
least  measure  of  the  crime  ofwitebcraft,  nor 
any  other  sin  that  deserves  death  from  man ; 
and  your  poor  and  humble  declarant  shall 
for  ever  pray,  as  she  is  hound  in  duty,. for 
your  honours  happiness  m  this  life  and  eter- 
nal felicity  in  the  world  to  come.  So  prays 
your  honours  declarant. 

Margaret  Jacobs." 

'  The  Reoaotatioh  of  several  persons  in  Aodo- 
ver  will  ohew  .in  what  manner  they  were 
brought  to  their  -confessions : 

*  "We  whose  names  are  ■  under-written,  inhabi- 
tants of  Andover  ;  when  as  that  horrible  antf 
tremendous  judgment  beginning  at  Salem 
village  ii.  the  year  1092,  by  some  called 
Witchcraft,  first  breaking  forth  at  tyr.  Par> 
ris's  house,  several  young  persons,  being 
seemingly  afflicted,  did  accuse  several  per-  , 
sods  for  afflicting  them,  smd  many  there  be- 
lieving it  so  to  be,  we  ferine  iafonied  that,  if 
a  person  was  sick,  she  adBicsed  pesson  .could 
tell  what  or  who  was  the  cause  of  that  sick- 
ness :  Joseph  Ballard,  of  Andover,  his  wife 
being  sick  at  the  same  time,  be  either  from 
himself  or  by  the  advice  of  others,  fetched 
two  of  the  persons,  called  the  afflicted  per- 
sons, from  Salem  village  to  Andover,  which 
was  (he  beginning  of  that  dreadful  calamity 
that  befel  us  in  Andover,  believing  the  said 
accusations  to  be  true,  sent  for  the  said  . 
persons  to  come  together  to  the  meeting 
house  in  Andover,  the  afflicted  persons  being 
there.  After  Mr.  Barnard  had  been  at 
prayer,  we  were  blindfolded,  and  our  hands 
were  laid  upon  the  afflicted  person ^  they 
being  in  their  fits  and  falling  into  their  fits  at 
our  coming  into  their  presence,  as  they  said  ; 
and  some  fed  us  and  laid  our  hands  upon 
them,  and  then  -they  said  they  were  well, 
and  that  we  were  guilty  of  afflicting  them  : 
whereupon,  we  were  all  seized,  as  prisoners, 
by  a  warrant  from  the  justice  of  the  peace 
and  forthwith  carried  to  Salem.  And,  by 
reason  of  that  sadden  surprisal,  we  knowing 
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ourselves  altogether  innocent  of  that  crime, 
we  were  all  exceeding]/  astonished  and 
amazed,  and  consternated  and   affrighted 

'  even  but  of  our  reason ; '  and  our  nearest  and 
dearest  relation!,  seeing  us  in  that  dreadful 
condition,  and  knowing  our  great  danger, 
apprehended  there  was  no  other  way  to  save 
our  lives,  as  the  case  was  then*  circum- 
stanced, but.  by  our  confessing  ourselves  to 
Le  such  and  such  persons  as  the  afflicted  re- 
presented us  to  be,  they,  out  of  tenderness 
and  pity,  persuaded  us  to  confess  what  we 
did  confess.  And  indeed  that  confession, 
that  it  is  said  we  made,  was  no  other  than 
what  was  suggested  to  us  by  some  gentlemen, 
they  telling  us  that  we  were  witches,  and  they 
knew  it,  and  we  knew  it,  which  made  us  to 
think  that  it  was  so; 'and  our  understand- 
ing!, our  reason,  our  faculties,  almost  gone, 
we  were  not  capable  of  judging  of  our  con- 
dition ;  as  also  the  hard  measures  they  used 
with  us  rendered  us  incapable  of  making  our 
defence,  but  said  any  thing  and  every  thing 
which  they  desired,  and  moat  of  what  we 
•aid  was  but,  in  effect,  a  consenting  to  what 
they  said.  Some  time  after,  when  we  were 
better  composed,  they  telling  us  what  we 
had  confessed,  we  did  profess  that  we  were 
innocent  and  ignorant  of  such  things ;  and 
we  hearing  that  Samuel  Wardwell  had  re- 
nounced his  confession,  and  quickly  after 

-  condemned  and  executed,  some  of  us  were 
told  we  were  going  after  Wardwell. 

"  Mary  Osgood,  Deliverance  Dane,  Sarah 
Wilson/Mary  Tiler,  Abigail  Barker,  Hannah 
Tiler.* 

*  The  testimonial  to  these  persons  characters 
by  the  principal  inhabitants  of  Andover  will 
outweigh  the  credulity  of  the  justices  who 
committed  them  or  of  the  grand  jury  which 
sound  bilh  against  them. 

*  To  the  honoured  Court  of  Assise  held  at 

Salem.    The  humble  Address  of  several 
of  the  Inhabitants  of  Andover. 

M  May  it  please  this  honoured  court, 
"  We  being  very  sensible  of  the  great  suffer- 
'  tags  our  neighbours  have  been  long  under 
in  prison,  and  charitably  judging  that  many 
of  them  are  clear  of  that  great  transgression 
which  hath  been  laid  to  their  charge,  have 
thought  it  our  duty  to  endeavour  their  vin- 
dication so  far  as  our  testimony  for  them 
will  avail.  The  persons  in  whose  behalf  we 
are  desired  and  concerned  to  speak  some- 
thing at  present  are  Mrs.  Mary  Osgood, 
Eunice  Frye,  Deliverance  Dane,  Sarah  Wil- 
ton an/1  Abigail  Barker,  who  are  women  of 
whom  we  can  truly  aive  this  character  and 
commendation,  that  they  have  not  only  lived 
among  us  so  inoffensively  as  not  to  give  the 
least  occasion  to  any  that  know  them  to  sus- 
pect them  of  witchcraft,  but  by  their  sober 
godly  and  exemplary  conversation  have  ob- 
tained a  good  report  in  the  place,  where 
they  have  been  well  esteemed  and  approved 
in  the  chiitch  of  which  they  are  members. 


M  We  were  surprized  to  bear  that  persons  of 
known  integrity  and  piety  were  accused  of 
so  honjid  a  crime,  not  considering,  then,  that 
the  most  innocent  were  liable  to  be  so  misre- 
presented and  abused.  When  these  women 
were  accused  by  some  afflicted  persoos  of 
the  neighbourhood,  their  relations  and  others, 
though  they  had  so  good  grounds  of  charity 
that  they  should  not  have  thought  any  evil  of 
them  yet,  through  a  misrepresentation  of  the 
truth  of  that  evidence  that  was  so  much  ere* 
dited  and  improved  against  people,  took 
great  pains  to  persuade  tbem  to  own  what 
they  were,  by  the  afflicted,  charged  with, 
and,  indeed,  did  unreasonably  urge  them  to 
confess  themselves  guilty,  as  some  of  us  who 
were  then  present  can  testify.  But  these 
good  women  did  very  much  assert  their  in- 
nocency,  yet  some  of  them  said  tbey  were 
not  without  fear  lest  Satan  had  some  way 
ensnared  them,  because  there  was  that  evi- 
dence against  them  which  then  was  by  many 
thought  to  be  a  certain  indication  and  disco- 
very of  witchcraft,  yet  they  seriously  pro- 
fessed they  knew  nothing  by  themselves  of 
that  nature.  Nevertheless,  by  the  unwea- 
ried solicitations  of  those  that  privately  dis- 
coursed tbem  both  at  home  and  at  Salem, 
they  were  at  length  persuaded  publicly  to 
own  what  they  were  charged  with,  and  so 
submit  to  that  guilt  which  we  still  hope  and 
believe  they  are  clear  of.  Apd,  it  is-  pro- 
bable, the  fear  of  what  the  event  might  bo 
and  the  encouragement  that,  it  is  said,  was 
suggested  to  tbem,  that  confessing  was  the 
only  way  to  obtain  favour,  might  be  too 
powerful  a  temptation  for  timorous  women 
to  withstand,  in  the  hurry  and  distraction 
that  we  have  heard  they  were  then  in.  Had 
what  they  said  against  themselves  proceeded 
from  conviction  of  the  fact,  we  should  have 
had  nothing  to  have  said  for  them,  but  we 
are  induced  to  think  that  it  did  not,  because 
they  did  soon  privately  retract  what  they 
had  said,  as  we  are  informed,  and,  while  they 
were  in  prison,  they  declared  to  such  as  they 
had  confidence  to  speak  freely  and  plainly 
to,  that  they  were  not  guilty  of  what  they 
had  owned,  and  that  what  tbey  had  said 
against  themselves  was  the  greatest  grief  and 
burden  they  laboured  under :  now,  though 
we  cannot  but  judge  it  a  thing  very  sinful  for 
innocent  persons  to  own  a  crime  they  are 
not  guilty  of,  yet,  considering  the  well  or- 
,  dered  conversation  of  those  women  while 
they  lived  among  us,  and  what  they  now 
seriously  and  constantly  affirm  in  a  more 
composed  frame,  we  cannot  but  in  charity 
judge  them  innocent  of  the  great  trans- 
gression that  hath  been  imputed  to  them. 
As  for  the  rest  of  our  neighbours,  who  are 
under  the  like  circumstances  with  these  that 
have  been  named,  we  can  truly  say  of  them 
that,  while  tbey  lived  among  us,  we  have  had 
no  cause  to  judge  them  such  persons  as,  'of 
late,  they  have  been  represented  and  re- 
ported to  be,  nor  do  we  know  that  any  of 
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tbeir  neighbours  had 
suspect  them  of  that 
charged  with. 

Dudley  Bradstreet 

Francis  Dane,  sen. 

Thomas  Barnard 

Tho.  Chandler,  sen. 

John  Barker 

Henry  Ingolis,  sen. 

Wm.  Chandler,  sen. 

Samuel  Martin 

Stephen  Parker 

Samuel  Ingolis 

£phraim  Stevens 

Daniel  Poore 

John  Ingolis 

Henry  Ingolis,  j on. 

John  Frie,  sen* 

James  Frie 

John  Aslebec 

Samuel  Holt 

John  Abbot,  sen. 

Samuel  Blanchard 

Wm.  Ballard 

Thomas  Hooper 

John  Hooper 

Wm.  Abbot 

James  Russell 

Oliver  Holt 

John  Pressen 


any  just  grounds  to 
evil  that  they  ait  now 

Francis  Dane,  j on. 
George  Abbot 
Wm.  Chandler,  jun. 
John  Chandler 
Joseph  Robinson 
Thomas  Johnson 
Tho.  Johnson,  jun. 
Andrew  Peters. 
Mary  Peters 
Elizabeth  Rite 
Wm.  Peters 
Sam.  Peters 
Walter  Wriglit 
Hooker  Osgood 
Benja.  Stevens 
Ann  Bradstreet 
Joanna  Dane 
Eliza.  Stevens 
Eliza.  Barnard 
Pbebe  Robinson 
Hannah  Chandler 
Hannah  Dane 
Bridget  Chandler 
Mary  Johnson 
Robert  Rossel 
Mary  Russel. 


*J  Among  the  confessing  witches  I  find  Dorothy 
Falkener,  a  child  of  ten  years,  Abigail  Fal- 
kener  of  eight,  and  Sarah  Carrier  between 
■even  and  eight. 

«  Sarah  Carrier's  Confession,  Aug.  11th,  1696. 

"  It  was  asked  Sarah  Carrier  by  the  magistrates 
or  justices  John  Hawthorne  esq.  and  others :, 
How  long  hast  thou  been  a  witch  ?  A.  Ever' 
since  I  was  six  years  old.— Q.  How  old  are 
you  now  ?  A.  Near  eight  years  old,  brother 
Richard  says  I  shall  be  eight  years  old  in 
November  nexk— Q.  Who  made  you  a 
witch?  A.*  My  mother,  she. made  me  set  my 
hand  to  a  book.— Q.  How  did  yon  set  your 
hand  to  it?  A.  I  touched  it  with  my  fingers 
and  the  book  was  red,  the  paper  of  it  was 
white.  She  said  she  never  had  seen  the 
black  man ;  the  place  where  she  did  it  was 
in  Andrew  Foster's  pasture  and  Elizabeth 
Johnson,  jun.  was  there.  Berne;  asked  who 
was  there  beside,  she  answered  her  aunt 
Toothaker  and  her  cousin.  Being  asked 
when  it  was,  she  said,  when  she  was  baptized. 
— Q.  What  did  they  promise  to  give  you  ? 
A.  A  Mack  doe.— Q.  bid  the  dog  ever  come 
10  you  ?  A.  No.— Q.  But  you  said  you  saw 
a  oat  once.  What  did  that  say  to  you  ?  A. 
It  said  it  would  tear  me  in  pieces  if  I  would 
not  set  my  hand  to  the  boot.  She  said  her 
mother  baptized  her  and  the  devil  or  black 
man  was  not  there  as  she  saw,  and  her  mother 
said  when  she  baptized  her,  Thou  art  mine  ( 
for  ever  and  ever  and  amen.— Q.  How  did  \ 
you  afflict  folks?  A.  I  pinched  them,  and 
she  said  she  had  no  poppets,  hut  she  went  to 


them  that  she  afflicted.  Being  asked  whe- 
ther she  went  in  her  body  or  her  spirit,  she 
said  in  her  spirit.  She  said  Jier  mother  car* 
ried  her  thither  to  afflict.— Q.  How  did  your 
mother  carry  you  when  she  was  in  prison  ? 
A.  She  came  {ike  a  black  cat.— Q.  How  did 
you  know  that  it  was  your  mother  ?  A.  The 
cat  told  roe  so  that  she  was  my  mother.  She 
said  she  afflicted  Phelp's  child  last  Saturday, 
and  Elizabeth  Johnson  joined  with  her  to  do. 
it.  She  had  a  woodeu  spear,  about  as  long 
as  her  finger,  of  Elizabeth  Johnson1,  and  she 
had  it  of  the  devil.  She  would  not  own  that 
she  had  ever  been  at  the  witch  meeting  at 
the  Tillage.    This  is  the  substance, 

(Attest.)  SlMOH   WlLLARD  * 

'  This  poor  child's  mother  then  lay  under  sen- 
tence of  death,  the  mother  of  the  other  two 
children  was  in  prison,  and  soon  after  tried, 
and  condemned,  hut  upon  her  confession  re* 

frieved  and  finally  pardoned, 
meet  with  but  one  person  in  near  an  hundred 
whose  examinations  are  upon  file,  that  was 
dismissed  after  having  bean  once  charged, 
for  which  he  might  think  one  of 'the  girls 
who  would  not  agree  with  the  rest  of  the 
accusation. 

1  The  Examination  of  Nehemiah  Abbot,  at  a 
court  at  Salem  village,  by  John  Hawthorne, 
and  Jonathan  Corwin  Esqrs.  32d  April 
1698. 

'  What  say  you,  are  you  guuty  of  witchcraft,  of 
which  vou  are  suspected,  or  not?  No  sir,  I 
say  before  God,  before  whom  I  stand,  that 
I  know  nothing  of  witchcraft.  Who  is  this 
man?  Ann  Putman  named  him, — Mary 
Walcot  said  she  had  seen  his  shape.  What 
do  you  say  to  this  ?  I  never  did  nurt  them. 
Who  hurt  you  Ann  Putman  ?  That  man.  I 
never  hurt  her.  Ann  Potman  said,  he  is  upon 
the  beam.  Just  such  a  discovery  of  the  per- 
son carried  out,  and  she  confessed ;  and  if  you 
would  find  mercy  of  God,  you  must  confess. — 
If  I  should  confess  this,  I  roust  confess  what  is 

-  false.  Tell  how  far  have  you  gone,  who  hurts 
you  ?  I  do  not  know,  I  am  absolutely  free. 
As  you  say,  God  knows.  If  you  will  con- 
fess the  truth,  we  desire  nothing  else  that  yon 
may  not  hide  your  guilt,  if  you  are  guilty, 
and  therefore  confess  if  so.  I  speak  before 
God  that  I  am  clear  from  this  accusation. 
What,  in  all  respects?  Yes  in  all  respects. 
Doth  this  man  hurt  you?  Their  mouths  were 
stopped.  You  bear  several  accuse  you, 
though  one  cannot  open  her  mouth.  I  am  . 
altogether  free.  Charge  him  not  unless  it  be 
he.  This  is  the  man  say  some,  and  some  say 
he  is  very  like  him.  How  did  you  know  his 
name  ?  He  did  not  tell  me  himself,  but  other 
witches  told  me.  Ann  Potman  said,  it  is 
the  same  man,  and  then  she  was  takes  with 
a  fit.  Mary  Walcot,  is  this  the  man  ?  He 
is  like  him,  I  cannot  say  it  is  he.  Merer 
Lewis  said  it  is  not  the  man.  They  all 
agreed,  the  man  had  a  bunch  on  hie  eyes* 
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Ann  Patman,  in  a  fit,  said,  be  you  the  man.  ? 
•y,  do  you  say  you  be  the  m*n  ?  did  you  put 
a  mist  before  my  eyes?  Then  he  wafl  sent 
forth  till  several  others  were  examined. 
When  he  was  brought  ia  again,  by  reason  of 
much  people  and  many  iu  the  windows  so 
that  the  accusers  could  out  hare  a  clear  view 
of  bim,  he  was  entered  to  be  abroad  and  the 
accusers  to  go  forth  to  faiin  and  view  bim  in 

i  the  light,  which  they. did,  and  mthe  presence 
of  the  magistrates  and  many  others  dis- 
coursed quietly  with  him,  one  and  all  acquit- 
ing  him,  but  yet  said  he  was  like  that  man, 
but  he  had  'not  the  wen  they  saw  in  his  ap- 
parition.   Note,  he  was  a  hilly-faced  man, 

•  and  stood  shaded  by  reason  of  his  own  hair, 
10  that  for  a  rjme  he  seemed  to  some  by- 
standers and  observer*,^  be  considerably 
like  the  person  the  afflicted  did  describe. 
*  Mr.  Samuel  Parris,  being  desired  to  take  in 
writing  the  examination  of  Nehemiah  Abbot, 
bath  delivered  it  as  aforesaid,  and  upon  bear- 
ing the  same  did  see  cause  to  dismiss  him. 
John  Hawthorne,  >  a.«:^m#.» 

"  We  set,  from  the  preceding  examinations 
and  confessions,  the  method  of  proceeding 
preparatory  to  the  trial  of  the  accused  per- 


"  For  three  or  four  months,  the  afflicted  gene- 
rally confined  themselves  to  their  own  neigh- 
bourhood, in  their  accusations.  In  the  ex- 
uoMmttioaa  there  ji,ft*MMismes,wMtMm  made 
of  strangers,  whose  shapes  or  spectres  were 
unknown  to  the  afflicted.  The  first  accused, 
ia  any  other  county,  was  Mrs.  Cary,  wife  of 
Mr.  Nathaniel  -Gary,*  principal  inhabitant 
of  the  town  -of  Cheriestewn.  He,  as  soon  as 
he  heard  of  it,  earned  his  wise  to  Salem 
Tillage,  sQjtpotiagehe  would  net  be  known 
t»  the  afflicted.  They  happened  to  arrive, 
just  as  the  justices  were  going  into  the  meet- 
ing faaspe,  where  they  held  their  conn,  to 
eawnine  prisoners.    All  the  prisetiefs  which 

'  were  brought  in,  were  accused,  and  the  girls 
M  into  fits  as  usual ;  hut  Ms*.  Gary  came  in 
and  eat  without  any  notice,  except  that  one 
or  two  of  the  afflided  came  to  her  and  asked 
wer  name.  Alter  the  examination,  her  hus- 
band went  to  the  tavern,  intending  tlwre  to 
dtsooarse  with  one  nf  the  girls,  who  he  heard 
had  massed  his  wife,  Jotm,  the  Indian  who 
pretended  to  be  oat  of  the  afflicted,  was  a 
eervaat  ta  the  bouse.  Two  of  the  girls  owere 
aeon  brought  in,  and  instead  of  giving  smy 

,  opportunity  of  discvursiog  with  them,  they 
fated  about  .the  floor,  crying  out  Cary, 
Cany,  and*  warrant  came  to  apprehend  her; 
the  indtsm  jafemg  with  the  two  girts  in  the 
dsarge.  No  artwuld  we  admitted,  war  was 
it  ta  amy  purpose  to  make  any  defence,  and 
whe  pas  ordered  to  the  prise*  rn  Button ; 
bdt,  aeon  tee  request  of  her  smsbnud  was 
removed  to  CMibtsdjKfteei,  wsmae  she  was 
tea*  in  ireaa.  Afterwards  when  the  trials 
a, .  her. ftiaahansl  ty— i  there 


to  see  how  they  ward  managed,  and  he 
thought  the  only  chance  his  wife  had  for  ber 
life,  was  by  an  escape,  which,  by  some  ineaus 
or  other,  he  effected,  and  fled  with  her  to 
New  York,  where  governor  Fletcher  enter- 
tained them  very  courteously. — They  peti- 
tioned, I  suppose  before  the  escape,  that 
she  might  Jbe  tried  iu  the.  county  where 
she  lived.  If  the  Court  thought  they  were 
held  to  try  the  fact  in  the  county  where  it 
was  committed,  there  seems  to  have  been 
room  for  an  argument,  ber  body  being  in 
Middlesex  at  the  same  time  that  her  spectre 
and  the  body  of  the  afflicted  persona  were  in 
Essex. 

"  Mrs,  Cary  was  committed  aboutthemiddleoF 
May.  Towards  the  end  of  the  month,  Capt. 
John  Alden  of  Boston  was  accused,  wlio  was 
thereupon  sent  down  to  Salem.  lie  had 
been  many  years  commander  of  a  sloop  in 
the  colony  service,  employed  for  supplying 
the  forts  east  with  provisions  aud  stores ; 
and  although,  upon  bis  first  appearing,  the 
justices  allowed  that  he  always  had  the  cha- 
racter of  an  honest  man,  yet  one  of  them 
Gidoey,  soon  after,  let  him  know  he  then 
saw  reason  to  think  otherwise  of  him.  Alden, 
in  has  account,  says  that  the  accuser  first 
pointed  to  another  man  and  said  nothing, 
but  that  the  man  who  held  her  stooped  down 
to  her  ear  and  then  she  cried  out  Alden,  Al- 
den. All  were  ordered  into  the  street  and 
a  ring  made,  and  then  she  cried  out,  There 
stands  Alden  a  bold  fellow  with  his  hat  on,* 
sells  powder  and  shot  to  the  Indians,  lies  with 
the  squaws  and  has  papooses,  &c.  He  was 
immediately  taken  into  custody  of  the  mar- 
shal, and  required  to  deliver  up  his  award. 
A  farther  examination  .was  had  in  the  meet- 
ing house,  and  bis  hands  were  held  open  by 
the  officer,  that  he  might  not  piach  the  af- 
flicted, who  were  struck  down  at  the  sight  of 
him,  and  made  their  usual  cries ;  all  which, 
the  justices  deemed  sufficient  grounds  for 
committing  him  to  gaol,  where  he  lay  15 
weeks,  and  then  he  was  prevailed  on  by  his 
friends  to  make  his  escape,  and  to  absent 
himself  until  the  consternation  should  abate 
and  the  people  recover  the  use  of  their  reason. 

"  Although  the  number  of  prisoners  bad  been 
increasing  from  February  until  the  beginning  ' 
ef  June,  yet  there  had  been  no  trials.  The 
charter  was  expected  from  day  to  day,  and 
the  new  constitution  of  government  to  take 
place.  Soon  after  iff  arrival,;eomm»skMien 
of  oyer  and  terminer  were  appointed  for  the 
trial  of  witchcrafts.  By  the  charter,  the  ge- 
neral assembly  are  to  constitute  courts)  of 
justice,  and  the  governor  with  the  advice  of 
council  is  to  nominate  and  appoint  judges, 
commissioners  of  oyer  and  terminer,  &c.  but 
whether  the  governor,  with  advice  of  conncil 
can  constitute  a  court  of  oyer  and  teramner, 
withoutaHthorityfor  that  purpose  derived  from 
•the  general  amenably,  has. been. made  a  ques- 
tion ;  however,,  this,  die  moat  important  court 
to  the  life  of  the  subject  which  ever.***  held 


€73] 


STATE  TRIALS,  17  Charles  II.  I0C5, — at  Bury  St.  Ednmds. 


{CM 


in  the  province,  was  constituted  in  no  ether 
miuuier.  It  «m  opened  at  Salem,  the  first 
week  in  June.  Only  one  of  the  accused, 
Bridget  Bishop,  alias  Oliver,  was  then  brought 
to  trial.  She  had  been  charged  with  witch- 
craft twenty  yean  before.  The  accuser,  up- 
on his  death  bed,  confessed  his  own  guilt  m 
the  accusation ;  not  on  old  woman,  once 
charged  with  being  a  witch,  is  never  after- 
wards wholly  free  from  the  accusation,  and 
she  being,  besides,  of  a  fractious  temper,  all 
Che  losses  the  neighbours  met  with  in  their 
cattle  and  poultry,  and  accidents  in  overset- 
ting their  carts,  &c.  were  attributed  to ,  her 
apite  against  them,  and  now  suffered  to  be 
testified  against  her.  This  evidence,  toge- 
ther with  the  testimony  of  the  afflicted,  and 
of  the  confessors,  what  they  had  heard  from 
the  spectres  and  seen  of  her  spectre,  and  an 
excrescence,  called  a  teat,  found  upon  her 
body,  were  deemed  by  court  and  jury  ple- 
nary proof,  and  she  was  convicted,  and  on 
the  10th  of  June  executed.  The  further 
trials  were  put  off  to  the  .adjournment,  the 
50th  of  June.  The  governor  and  council 
thought  proper,  in  the  mean  time,  to  take 
-  the  opinion  of  several  of  the  principal  minis- 
ters upon  the  state  of  things  as  they  then 
stood.  This  was  an  old  charter  practice. 
They  gave  their  opinion  as  follows.* 

The  Return  of  several  Ministers,  consulted  by 
his  Excellency  and  the  Hon.  Council  upon 
Che  present  Witchcraft  in  Salem  village." 

Boston,  June  15tk,  1692. 

*  1.  The  afflicted  state  of  our  poor  neighbours 
that  are  now  soffering  by  molestations  from 
the  invisible  world,  we  apprehend  so  deplo- 
rable, that  we  think  their  condition  calls  for 
the  utmost  help  of  all  persons  in  their  several 
capacities. 

"  S.  We  cannot  but,  with  all  thankfulness,  ac- 
knowledge the  success  which  the  merciful 
God  has  given  to  the  sedulous  and  assidu- 
ous endeavours  of  our  honourable  rulers  to 
defeat  the  abominable  witchcrafts  which 
have  been  committed  in  the  country,  humbly 
praying,  that  the  discovery  of  those  myste- 
rious and  mischievous  wickednesses  may  be 
perfected. 

u  S.  We  judge  that  in  the  prosecution  of  these 
and  all  such  witchcrafts,  there  is  need  of  a 
very  critical  and  exquisite  caution,  lest  by 
too  much  credulity  for  things  received  only 
upon  the  devil's  authority,  there  be  a  door 
opened  for  a  long  tram  of  miserable  conse- 
quences, and  Satan  get  an  advantage  over 
us ;  for  we  should  not  be  ignorant  of  his  de- 
vices. 

u  4.  As,  in  complaints  upon  witchcrafts,  there 

+ 1  fancy  this  most  be  what  Douglas  had 
heard  something  of  and  calls  by  mistake  "  the 
address  of  many  of  the  very  popular  but  very 
weak  ministers  or  clergy  to  sir  W.  P.  a  very  weak 
governor,  with  r honks  for  what  was  already 
atone,  and  exhorting  bim  to  proceed."  Hutch. 
-*    YQU  VI. 


may  be  matters  of  enquiry  which  do  not 
naiount  onto  matters  of  presumption,  and 
there  may  be  matters  of  presumption  which 
yet  may  not  be  matters  of  conviction,  so  it  ia 
necessary,  that  all  proceedings,  thereabout, 
be  managed  with  an  exceeding  tenderness 
towards  those  that  may  he  complained  or, 
especially  if  they  have  been  persons  formerly 
of  an  unblemished  reputation. 

5.  When  the  first  enquiry  is  made  into  the 
circumstances  of  such  as  may  lie  under  the 
jnst  suspicion  of  witchcrafts,  we  could  wish  - 
that  there  may  be  admitted  as  little  as- pos- 
sible of  such  noise,  company  and  openness, 
as  may  too  hastily  expose  them  that  are  ex- 
amined, and  that  there  may  be  nothing  used 
as  a  test  for  the  trial  of  the  suspected,  the  law- 
fulness whereof  may  be  doubted  by  the  peo- 
ple of  God  ;  but  that  the  directions'  given  by 
such  judicious  writers,  as  Perkins  and  Ber- 
nard, may  be  observed.  * 

6.  Presumptions  whereupon  persons  may  be 
committed,  and,  much  more,  convictions 
whereupon  persons  may  be  condemned,  as 
guilty  of  witchcrafts,  oue;ht  certainly  to  be 
more  considerable  than  barely  the  accused 
person's  being  represented  by  a  spectre  unto 
the  afflicted ;  inasmuch  os  it  is  an  undoubted 
and  a  notorious  thing,  that  a  demon  may,  by  . 
God's  permission,  appear,  even  to  ill  pur- 
poses, in  tlie  shape  of  an  innocent,  yea  and  a 
virtuous  man.  Nor  can  we  esteem  altera- 
tions made  in  the  sufferers,  by  a  look  or 
touch  of  the  accused,  to  be  an  infallible  evi- 
dence of  guilt,  but  frequently  liable  to  be 
abused  by  the  devil's  leger-detnain. 

"  7.  We  know  not  whether  some  reniarkable 
affronts  given  the  devils,  by  our  disbelieving 
those  testimonies  whose  whole  force  and 
strength  is  from  them  alone,  may  not  put  a 
period  unto  the  progress  of  the  dreadful  ca- 
lamity begua  upon  us,  in  the  accusation  of 
so  many  persons,  whereof  some,  we  hope, 
are  yet  clear  from  the  great  transgression 
laid  to  their  charge. 

"  8.  Nevertheless,  we  cannot  but  humbly  re-^ 
commend,  unto  the  government,  the  speedy' 
and  vigorous  prosecutions,  of  such  as  have 
rendered  themselves  obnoxious,  according  to 

*  the  directions  given  in  the  laws  oC  God  and 
the  wholesome  statutes  of  the  Englihh  nation 
for  the  detection  of  witchcrafts". 

"  The  judgrs  seem  to  have  paid  more  regard  to 
the  last  article  of  this  Return,  than  to  several 
which  precede  it ;  for  the  prosecutions  were 
carried  on  with  all  possible  vigour  and  without 
that  exquisite  caution  which  is,  proposed. 

"  At  the  first  trial,  there  was  no  colony  or  pro- 
vincial law  against  witchcraft  in  force.  The 
stature  of  James  the  first  must  therefore  have 
been  considered  as  in  force  in  the  province, 
witchcraft  not  being  an  offence  at  common  * 
law.  Before  the  adjournment,  the  old  co- 
lony law,  which  makes  witchcraft  a  capitar* 

*  offence,  u«s  revived,  with  the  other  local 
laws,  as  they  were  caMed,  and  made  a  law  of 
the  provmc*. 

2X 
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H  At  the  adjournment,  June  30,  five  women 
were  brought  upon  trial,  Sarah  Good,  Rebe- 

-     bekafa  Nurse,  Susannah  Martin,  Elisabeth 

.  How,  and  Sarah  Wilder. 
"  There  was  no  difficulty  with  any  but  Nurse. 
She  was  a  member  of  the  church  and  of  a 
good  character,  and,  as  to  her,  the  jury 
brought  in  their  verdict  not  guilty ;  upon 
which  the  accusers  made  a  great  clamour, 
and  the  court  expressed  their  dissatisfaction 
with  the  verdict,  which' caused  some  of  the 
jury  to  desire  to  go  out  again;  and  then 
they  brought  her  in  guilty.  This  was  a 
hard  case,  and  can  scarcely  be  said  to  be  the 
execution  of  law  and  justice  in  mercy*.  In 
a  capital  case,  the  court  often  refuses  a  ver- 
dict of,  guilty,  but,  rarely,  if  ever,  sends  a 
jury  out  again,  upon  one  of,  not  guilty.  It 
does  not  indeed  appear,  that  in  this  case  the 
jury  was  ordered  out  again ;  but  the  dissa- 
tisfaction expressed  by  the  court  seems  to 
have  been  in  such  a  manner  as  to  have  the 
same  effect.  The  certificate  given  by  the 
foreman  of  the  jury,  to  satisfy  the  relations 
of  the  womrfn,  shews  bow  the  fact  was. 

July  4th,  m*. 

41  I  Thomas  Fisk,.the  subscriber  hereof,  being 
one  of  them  that  were  of  the  jury  last  week 
at  Salem  court,  upon  the  trial  of  Rebekah 
Nurse,  6rc.  being  desired,  by  some  of  the 
relations,  to  give  a  reason  why  the  jury 
brought  her  in  guilty,  after  the  verdict  not 
guilty ;  I  do  hereby  give  my  reasons  to  be  as 
•  follows, 

M  €  When  the  verdict  not  guilty  was  given,  the 
honoured  court  was  pleased  to  object 
against  it,  saying  to  them,  that  they  think 
they  ret  slip  the  words  which  the  prisoner  at 
the  bar  spake  against  herself,  which  were 
spoken  in  reply  to  Goodwife  Hobbs  and  her 
daughter,  who  had  been  faulty  in  setting 
their  bands  to  the  devil's  book,  as  they  had 
confessed  formerly  ;  the  words  were  '  What! 
do  these  persons  give  in  evidence  against  me 
now?  they  used  to  come  among  us.'  After 
the  honoured  court  had  manifested  their  dis- 
satisfaction of  the  verdict,  several  of  the 
jury  declared  themselves  desirous -to  go  out 
again,  and  thereupon  the  honoured  court 
gave  leave ;  but  when  we  came  to  consider 
'  the  case,  I  could  not  tell  how  to  take  her 
words  as  an  evidence  against  her,  till  she  had 
any  further  opportunity  to  pnt  her  seuse  upon 
them,  if  she  would  take  it ;  and  then  going 
into  court,  I  mentioned  the  words  aforesaid, 
which  by  one  of  the  court  were  affirmed  to 
have  been  spoken  by  her,  she  being  then  at 
the  bar,  but  made*  no  reply  nor  interpretation 
of  thrm ;  whereupon,  these  words  were  to 
me  a  principal  evidence  against  her. 

'Thomas  Ftsk.* 

*  A  pan  of  the  oath  the  kins  takes  at  his 
coronation,  "  which  judges  should  have  writ- 
ten on  their  hearts."    Foster's  Uown  Law. 


"  Norse,  being  informed  of  the  use  which  had 
been  made  of  her  words,  gave  in  a  declara- 
tion to  the  court,  that  M  when  she  said 
Hobbs  and  her  daughter  were  of  her  com- 
pany, she  meant  no  more  than  that  they 
were  prisoners  as  well  as  herself;  and  that, 
being  hard-  of  hearing,  she  did  not  know 
what,  the  foreman  of  the  jury  said ;"  but  her 
declaration  had  no  effect.  | 

u  Mr.  Noyes,  the  minister  of  Salem,  a  zealous 
prosecutor,  excommunicated  the  poor  old 
woman  and  delivered  her  to  Satan,  to  whom 
he  supposed  she  had  formally  given  herself 
up  many  years  before ;  but  her  life  and  con- 
versation had  been  such,  that  the  remem- 
brance thereof,  in  a  short  time  after,  wiped 
off  ail  the  reproach  occasioned  by  the  civil 
or  ecclesiastical  sentence  against  her. 

"  It  is  said,  that  at  the  trial  of  Sarah  Good, 
one  of  the  afflicted  persons  fell  into  a  fit,  and 
after  recovery,  cried  out, '  that  the  prisoner 
had  stabbed  her  and  broke  her  knife  in  doing 
it ;'  and  a  piece  of  the  knife  was  (bund  upou 
the  afflicted  person ;  but  a  young  man  de- 
clared that  the  day  before,  he  broke  that 
very  knife  and  threw  away  the  piece,  this 
afflicted  person  being  then  present.  The 
court  took  so  much  notice  as  to  bid  her  tell 
no  more  lies,  but  went  on  to  improve  her  as  a 
witness  against  other  prisoners*.  Some- 
thing happened,  not  unlike  to  this,  in  a  trial 
before  sir  Matthew  Hale.  The  afflicted 
children,  in  their  fits  would  shriek  out  upon 
the  least  touch  from  Rose  Cullender,  one  of 
the  witches,  but  remained  quite  insensible 
when  any  body  else  touched  them.  Lest 
there  should'  be  any  fraud,  lord  Cornwallis, 
sir  Edmund  Bacon,  serjeant  Keeling  and 
other  gentlemen  attended  one  of  the  girls, 
whilst  she  was  in  her  fits,  at  another  part  of 
the  hall,  and  one  of  the  witches  was  brought, 
and  an  apron  was  put  before  the  girl's  eyes; 
bnt  instead  of  the  witch's  hand,  another 
person's  hand  was  taken  to  touch  the  girl, 
who  thereupon  shrieked  out  as  she  used  to 
do.  The  gentlemen  returned  and  declared 
to  the  court  they  believed  the  whole  was  an 
imposture.  Notwithstanding  this,  the  witch 
was  found  guilty,  and  the  judge  and  all  the 
court  were  fully  satisfied  with  the  verdict, 
and  awarded  sentence  accordingly. 

"  Susannah  Martin  had  "been  suspected  ever 
since  1669,  so  that  many  witch  stories  were 
reported  of  her  and  given  in  evidence  against 
her.  One  of  these  women,  being  told  at 
her  execution  by  the  minister  Mr.  Noyes, 
that  he  knew  she  was  a  witch,  and  therefore 
advised  her  to  confess,  she  replied,  that  he 
lied,  aud  that  she  was  no  more  a  witch  than 

•  "  This  story  is  related  by  Calef,  who,  by  bis 
narrative,  gave  great  offence,  having  censured 
the  proceedings,  at  a  time  when  in  general  the 
country  did  not  see  the  error  they  had  been  in; 
but  in  his  account  of  facts  which  can  J>e  evi- 
denced by  records,  and  other  original  writings, 
he  appears  to  bare  beta  a  frir  relator,"  Hutch* 
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he  was  a  winrd ;  and  if  he  took  away  her 
life  God  would  give  him  blood  to  drink*. 

"  At  the  trial  of  another  of  them,  it  is  said, 
that,  one  of  the  afflicted  cried  oat  in  court 
upon  Mr.  Willard,  a  minister  of  Boston,  and 
that  she  was  immediately  sent  out  of  court; 
and  it  was  giten  out  that  she  was  mistaken 
in  the  person. f  There  was  one  Willard  then 
in  prison  for  witchcraft. 

"  At  the  next  adjournment,  Aug.  5th,  George 
Burroughs,  John  Procter  and  Elizabeth  his 
wife,  John  Willard,  George '  Jacobs  and 
Martha'  Carrior  were  all  brought  upon  trial 
and  condemned,  and  all  executed  upon 
the  19th  of  August,  except  Elizabeth  Procter, 
who  escaped  hy  pleadiog  her  belly. 

"  Burroughs  had  been  a  preacher,}  several 
years  before  this,  at  Salem  village,  where 
there  had  been  some  misunderstanding  be- 
tween him  and  the  people.  Afterwards  he 
became  a  preacher  at  Wells  in  the  province 
'  of  Main.  We  wilt  be  a  little  more  particu- 
lar in  our  account  of  his  trial))  The  in- 
dictment was  as  follows : 

M  Anno  llegis  et  Begins?,  &c.  quarto. 

"  Euex  sst  The  Jurors  for  our  sovereign 
lord  and  lady  the  king  and  queen,  present, 

*  "  Calef. — They  have  a  tradition  among  the 
people  of  Salem  that  a  peculiar  circumstance 
attended  the  death  of  this  gentleman,  he  hav- 
ing been  cboaked  with  blood,  which  makes 
them  suppose  her,  if  not  a  witch,  a  Pytbonissa, 
at  least,  in  this  instance."    Hutchinson. 

f  Calef. 

t  "  The  confessing  witches  were  examin- 
ed concerning  him.—'  Richard  Carrier  af- 
firmed to  the  jury  that  he  saw  Mr.  George 
Burroughs  at  the  witch  meeting  at  the  village, 
and  saw  him  administer  the  sacrament.  Mary 
Lacey,  sen.  and  her  daughter  Mary  affirm- 
ed that  Mr.  George  Burroughs  was  at  the 
witch  meetiogs  and  witch  sacraments,  and 
that  she  knows  Mr.  Burroughs  to  be  of  the 
company  of  witches.  Aug.  3, 1699.' "  Hutchin- 
son. 

H  "  Among  the  sufferers  discovered  in  Eng- 
_  land  by  Matthew  Hopkins  in  1645,  there  was 
one  Mr.  Lewis,  whom  Mr.  Baxter  calls  an 
old  reading  parson,  and  says  that  he  confessed 
he  had  two  imps,  and  that  lie  sent  one  to  sink 
a  ship  which  he  saw  on  the  coast,  and  that 
afterwards  he  saw  the  ship  sink.  Dr.  Hutchin- 
son,' in  his  observations  upon  the  Suffolk 
witches,  says,  Mr.  Lewis  was  an  ancient  clergy- 
man, near  fourscore,  who  nead  queen  Elisa- 
beth's homilies  instead  of  sermons,  but  being 
what  was  then  called  a  malignant  parson,  he 
was  more  easily  convicted;  that  upon  his  trial 
he  asserted  his  inobcency,  and  at  his  execution 
read  the  service  for  burial  himself;  that  the 
confession  Mr.  Baxter  mentions  was  from  the 
evidence  of  persons  at  bis  trial,  and  as  Hop- 
kins had  swam  him  several  times  till  be  was 
aear  drowning,  such  confession,  or  any  other", 
was  not  matter  of  great  wonder."  Hutchinson. 


that  George  Burroughs,  late  of  Falmonth  ia 
the  pro? ince  of  Massachusets-bay,  clerk,  the 
Oth  day  of  May,  in  the  4th  year  of  the  reigo 
of  our  sovereign  lord  and  lady  William  and 
Mary,  by  the  grace  of  God  of  England, 
Scotland,    France  and  Ireland,    king  and 
queen,  defenders  of  the  faith,  &c.  and  direr* 
other  days  and  times,  as  well  before  as  after, 
certain  detestable  arts  called  witchcrafts  and 
sorceries,  wickedly  and  feloniously  hath  used, 
practised  and  exercised,  at  and  within  the 
town  of  Salem,  in  the  county  of  Essex  afore- 
said, in  upon  and  against  one  Mary  Walcot 
of  Salem  village,  in  the  county  •  of  Essex* 
single  woman  ;  by  which  said  wicked  arts, 
the  said  Mary  Walcot,  the  9th  day  of  May, 
in  the  4th  year  above  said,  and  divers  other 
'days  and  times,  as  well  before  as  after,  was 
and  is  tortured,  afflicted,  pined,  consumed, 
wasted  and  tormented,  against  the  peace  of 
our  sovereign  lord  and  lady  the  king  and 
queen,  and  against  the  form  of  the  statute 
in  that  case  made  and  provided.     Endorsed 
Billa  vera."    Three  other  bills  were  found 
against  him  for  witchcrafts  upon  other  per- 
sons, to  all  which  be  pleaded  Not  Guilty, 
'and  put  himself  upon  trial,  ore. 
"  The  afflicted  persons,  and    the  confessing 
witches  were  first  examined ;  for  although, 
by  the  advice  of  the  elders,  their  evidence 
was    not   conclusive,   yet    some  presump- 
tion arose    from,  it,  and  with   other   cir- 
cumstances to  corroborate  it,  the  proof  might 
be  sufficient  to  convict.    One  circumstance 
was,  that,  being  a  little  man,  be  had  per* 
formed  feats  beyond  the  strength  of  a  giant, 
viz.  had  held  out  agon  of  7  feet  barrel  with 
one  hand,  and  bad  carried  a  barrel  full  of 
cyder  from  a  canoe  to  the  shore.    Upon  his 
urging,  that  an  Indian,  who  was  present, 
held  out  the  guu  also,  and  the  witnesses  not 
remembering  that  any  Indian  was  there,  it 
was  said  the  Indian  must  have  been  the 
black  man  or  the  devil,  who  the  witnesses 
swore  looks  like  an  Indian.    Other  evidence 
was  given  of  his  harsh   treatment  of  his 
wives,  having  been  twice. married,  and' of  his 
pretending  to  them  that  he  knew  what  had 
been  said  to  them  in  his  absence,  and  his 
persuading  them  to  give  it  under  their  hands 
in  writing,  and  to  swear  to  it,  that  they  would 
not  reveal  bis  secrets;  and  it  was  further  said 
they  had  privately  Complained  to  the  neigh- 
bours that  their  house  was  haunted  with 
spirits:    And  a  brother  of  one  of  his  wives 
swore,  tliat  going  out  after  strawberrjes,  upon 
their  return,  he  went  into  the  bushes  on 
root,  and  though  they  rode  a  quick  pace, 
vet  when  they  came  near  horde,  to  their 
astonishment,  they  found  him  with  them, 
and  that  he  fell  to  chiding  his  wife  for  talk- 
ing to  her  brother  about  him,  and  said  he 
knew  their  thoughts,  which,  the  brother  said 
was  more  than  the  devil  knew;   to  which 
Burroughs  replied,  that  his  God  told  him. 
Against  this  evidence  he  .urged,  that  a  man 
was  with  him,  to  shew  that  another  walked 


670] 


STATE /TRIALS!/  17  Charles  II.  1663 — A  Trial  tf  WUckm  [GSO 


as  fast  as  he  did;  and  this  was  immediately 
determined  to  be  the  black  roau  also.  And, 
upon  the  whole,  he  was  confounded  and  used 
xnaoy  twisting*  aud  turnings,  which  I  think 
we  cannot  wonder  at.  At  his  execution,  he 
concluded  his  dying  prayer  with  the  Lord's 
prayer;  probably  to  convince  some  of  the 
spectators  of  bis  innocence,  for  it  was  the 
received  opinion,  that  a  true  witch  could  not 
'say  Jibe  Lord's  prayer  without  blundering,* 
and  in  many  of  the  exaniinatious  it  was 
used  as  a  test,  and  several  of  the  old  women 
not  saying  it-  right,  this  was  improved  against 
them. 

«  Sept.  the  9th,  Martha  Cory  •  Mary  Esty,* 
Alice  Parker,*  Ann  Pudeater,*  Dorcas  Hoar, 
and  Mary  Bradbury  were  tried,  and  Septem- 
ber 17th,  Margaret  Scott  ,♦  Wilmot  Read,*  Sa- 
muel Wardwell,*  Mary  Parker,*  Abigail 
Falkaer,  Rebecca  Earoes,  Mary  Lacey,  Aun 
Foster  and  Abigail  Hobbs,  and  ajl  received 
sentence  of  death.  Those  marked*  were  exe- 
cuted the  22d  following, 

u  Mary  Esty,  who  was  sister  to  Nurse,  gave  in 
to  the  court  a  petition  ;  in  which  she  says, 
she  does  not  ask  her  own  life,  although  she 
is  conscious  of  her  innocence,  but  prays  them 
before  they  condemn  any  more,  to  examine 
the  confessing  witches  more  strictly ;  for  she 
is  sure  they  have  belied  themselves  and 
others,  which  will  appear  in  the  world  to 
which  she  is  .going,  if  it  should  not  ia  this 
world. 

11  Those  who  were  condemned  aud  not  execu- 
ted, I  suppose  all  confessed  their  guilt.     I 

.  have  seen  the  confessions  of  several  of  them. 
<  Wardwell  also  confessed,  but  be  recanted  and 
suffered.  His  own  wife,  as  well  as  his daugh- 
ter,f  accused  him  and  saved  themselves. 
There  are  many  instances  among  the  exami- 
nations, of  children  accusing  their  parents, 
nod  some  of  parents  accusing  their  children. 
This  is  the  only  instance- of  a  wife  or  husband, 
accusing  one  the  other,  and  surely  this  in- 
stance ought  not  to  have  been  suffered.    I 

•  shudder  while  \  am  relating  it.  Besides  this 
irregularity,  there  were  others  in  the  course 
of  these  trials.  The  facts  laid  in  the  indict- 
ments were,  witchcrafts  upon  particular  per- 
sons, there  was  no  evidence  of  these  facts, 
but  what  was  called  spectral  evidence,  which, 
w  the  opinion  of  the  ministers,  was  insuffi- 
cient; some  of  the  other  evidence  was  of 
facts  teo  or  twenty  years  before,  which  had 
no  relation  to  those  with  which  they  were 
charged ;  and  some  of  them  no  relation  to  the 


•  "  She  was  bid  to  say  the  JWs  prayer. 
When  she  came  to '  forgive  us  ouu  trespasses  as 
we  forgive  them  that  trespass  against  us,'  she 
•aid,  so  do  L  No  other  mistake,  in  saying  the 
prayer,  remarkable."  ^woman's  examination, 
Sept.  21, 1693.    Hutchinson. 

t  "  The  daughter  upon  a  second  enquiry  de- 
nied that  she  knew  her  father  and  mother  to 


crime  of  witchcraft.    Evidence  ia  not  admit- 
ted, even  against  the  general  character  of 
persons  upon  trial,  unless  to  encounter  other 
evidence  brought  in  favour  of  it;  much  less 
ought  their  whole  lives  to  be    arraigned, 
without  giving  time  sufheieut  for  defence** 
"  Giles  Cory  was-  the  only  person,  besides  those 
already  named,  who  suffered.    He,  seeing 
the  fate  of  all  who  had  put  themselves  upon 
trial,  refused^to  plead;  but  the  judges,  who 
,  -had  not  been  careful  enough  iu  observing  the 
law  in  favour  of  the  prisoners,  determined  to 
do  it  against  this  unhappy  man,  and  he  had 
judgment  of  peintftrt  et  dure  for  standing 
mute,  and  was  pressed  to  death ;  the  onjy 
instance  which  ever  was,  either,  before  this 
time  or  since,  in  New-England.     In  all  ages 
of  the  world,  superstitious  credulity  has  pro- 
duced  greater  cruelty   than    is    practised 
among    the  Hottentots,  or   other  nations, 
whose  belief  of  a  deity  is  called  in-  question. 
a  This  court  of  oyer  land  terminer,  happy   for 
the  country,  sat  no  more.    Nineteen  persons 
had  been  executed,  all  asserting  their  issso- 
cence;  but  this  was  not  enough  to  open  the 
eyes  of  the  people  in  general.    The  gaol  at 
Salem  was  filled  with  prisoners,  ancj  many  bad 
been  removed  to  other  gaol*;  some  were 
admitted  to  bail,  all  reserved  for  trial,  a  Jaw 
having  passed  constituting  a  supreme  standing 
court,  with  jurisdiction   in  capital,  as*  wett 
as  all  other  criminal  cases.    The  general 
court  also  shewed  their  zeal  against  witch- 
craft, by  a  law  passed  in  the  words  of  the 
~*  statute  of  James  the  first,  hot  this  Taw  was. 
disallowed  by  the  king.    If  the  court  was  of 
opinion  that  tlie  statute  extended  here,  I  see 
no  necessity  of  a  provincial  act  exactly  in  the 
same  words;  if  the  statute  did  not  extend 
here,  I  know  not  by  what  law  the  first  that 
was  tried  could  be  sentenced  to  death. 
«  The  time,by  law,  for  holding  the  court  at  Salem, 
was  not  until  January.    This  gave  oppor- 
tunity for  consideration ;  and  this  alone  might 
have  been  sufficient  for  a  change  of  opinions, 
and  measures,  but  another  reason  lie*  been 
civet)    for  it.     Ordinarily,  persons    of  the 
lowest  rank  in  life  have  had  the  misfortune 
tu  be  charged  with  witchcrafts ;  and  although 
many  such  had  suffered*  yet  there  remained 
in  prison  a  number  of  women,  of  as  reputable 
.  families  as  any  in  the  towns  where  they  lived,, 
and  several  persons}  of  still  superior  rank, 
were  hinted  at  by  the  pretended  bewitched, 
or  by  the  confessing  witches.  Soese  had  been 
publicly  named.    Dudley  Bradstreet,  a  jus- 
tice of  peace,  who  had  been  appointed  one 


*  "  Against  many  of  the  women  there  was  like* 
wise  given  in  evidence  the  return  of  a  j wry  of 
one  man,  a  doctor,  and  eight  women  appointed 
to  examine  their  bodies  for  tetts  and  other  de- 
vil's marks.  Tbe  search  was  curious  enough, 
but  the  return  is  too  indelicate  to  appear  us 
this  rdatiun.  Some  Said  the  cvedalitj  was* 
such  that  a  flea  bite  would  pass  well  enoaab  for 
a  tett  or  the  devil's  mark.^    Hutcfcasao, 
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of  president  Dudley's  council,  and  who  was 
son  to  the  worthy  old  governor,  then  living, 
found  it  necessary  to  abscood.  Having  been 
remiss  in  prosecuting,  he  had  been  charged 
by  some  of  the  afflicted  as  a  confederate. 
His  brother,  John  Bradstreet,  was  forced  .to 
fly  also,  Culef  says  it  wa£  intimated  that 
sir  William  Phips's  lady  was  among  the  ac- 
cused. It  is  certain,  that  one  who  pretend- 
ed to  be  bewitched  at  Boston,  where  the  in- 
fection was  beginning  to  spread,  charged  the 
•  secretary  of  the  colony  of  Connecticut.* 
Mrs.  Hale,  wife  to  the  minister  of  Beverly, 
was  accused  also ;  which  caused  her  husband 
to  alter  bis  judgment  and  to  be  less  active  in 
prosecutions  than  he  had  been. 

"At  the  court  in  January,  the  grand  jury  found 
bills  against  about  50  for  witchcraft,  one\>r 
two  men,  the  rest  women ;  but,  upon  trial, 
they  were  ail  acquitted,  except  three  of  the 
worst  characters,  and  those  the  governor  se- 
prieved  lor  the  king's  mercy.  All  that  were 
net  brought  opoa  trial  he  ordered  to  be  dis- 
cearged.f  Such  a  gaol  delivery  was  made 
this  court,  as  has  never  been  known  at  any 
oilier  time  in  New-England. 

"  Several  persons  had  been  charged  and  im- 
prisoned in  the  county  of  Middlesex  also,  and 
at  the  first  court  at  Charlestown  they  were 
brought  to  trial,  but  the  jury  acquitted  them 
nil.  Some  of  the  court  were  dissatisfied. 
The  juries  changed  sooner  than  -the  judges. 
However,  k  was  not  long  before  one,  at 
least,  of  the  judges  of  the  first  court  of  Oyer 
nnd  Terminer  was  sensible  of  his  error.  '  Mr. 
Sew  all,  at  a  public  fast,  gave  in  to  the  minis- 
ter a  bill,  acknowledging  his  error  in  the  late 

*  "  As  to  what  you  mention,  concerning  that 
poor  creature  in  your  town  that  is  afflicted,  and 
mentioned  my  name  to  yourself  and  son,  I  re- 
turn yon  hearty  thanks  for  your  intimation  about 
it,  and  for  your  charity  therein  mentioned, 
and  I  have  greet  cause  63  bless  God,  who, 
of  his  mercy  hitherto,  hath  not  left  me  to  fall 
into  such  an  horrid  evil.1'  Extract  of  a  letter 
from  Secretary  Allen  to  Inc.  Mather,  Hart- 
ford, 18  March,  92-3. 

t  It  is  said,  the  governor's  lady,  when  sir 
'William  was  absent,  saved  one  poor  woman 
from  trial  "  In  sir  WillianVs  absence,  his 
lady/ 1  suppose  upon  account  of  her  name's 
being  Mary,  (William  and-Mary>wa*  solicited 
for  a  favour  in  behalf  of  a  woman  committed 
by  one  of  the  judges,  on  accusation  of  witch- 
craft, by  a  formal  warrant  under  hi*  hand  and 
seal,  and  in  close  prison  for  trial  the  nest  as- 
sizes, then  not  far  off.  The  good  lady,  proprid 
virtute,  granted  and  signed  a  warrant  for  the 
said  woman's  discharge,  which  was  obeyed  by 
the  keeper,  and  the  woman  lives  still  for  augljt 
I  know.  Truly,  I  did  not  believe  this  sb»ry  till 
I  saw  a  copy  6f  the  mittimus  and  discharge, 
under  the  keeper's  hand,  attested  a  true  copy, 
for  wliich  discovery  the  keeper  was  discharged 
from  his  trust  and  put  out  of  his  employment, 
a»bebisaatiftosdme/'    MS.  letter. 


proceedings,  and  desiring  to  humble  himself 
in  the  sight  of  God  and  his  people.  It,  is 
said,  that,  the  chief  justice,  Mr.  Stoughton, 
being  informed  of  this  action  of  one  of  his 
brethren,  observed  for  himself  that,  when  he 
sat  in  judgment,  he  had  the  fear  of  God  he 

-  fore  his  eyes  and  gave  his  opinion  according 
to  the  best  of  his  understanding;  and  al- 
though it  might  appear  afterwards,  that  he 
had  been  in>  mi  error,  yet  he  saw  no  neces- 
sity of  a  public  acknowledgment  of  it. 

"  One  of  the  ministers,  who,  in  the  time  of  it, 
was  fully  convinced  that  the  complaining 
persons  were  no  impostures,  and  who  vindi- 
cated his  own  couduct  and  that  of  the  court, 
in  a  narrative  he  published,  remarks,  not 
long  after,  in  bis  diary,  that  many  were  of 
opinion  that  innocent  blood  had  been  shed. 

,    None  of  the  pretended  afflicted  were  ever 
brought  upon  trial  for  their  fraud,  some  of 
them  proved  profligate  persons,  abandoned  * 
to  all  vice,  others  passed  their  days  in  ob- 
scurity or  contempt. 

"  The  opinion  which  prevailed  in  New-Eeg- 
land,  for  many  years  after  this  tragedy,  that 
there  was  something  preternatural  iu  it,  and 
that  it  was  not  all  the  effect  of  fraud  and  im- 
posture, proceeded  from  the  reluctance  in 
haman  nature  to  reject  errors  once  imbibed. 
As  the  principal  actors  went  oft'  the  stage, 
this  opinion  has  gradually  lessened,  and  per- 
haps it  is  owing  to  a  respect  to  the  memory  of 
their  imiriediate  ancestors,  that  many  do  not 
yet  seein  to  be  fully  convinced.  There  are  a' 
great  number  of  persona  who  ace  wilting  to 
suppose  the  accusers  to  have  been  under  . 
bodily  disorders  which  affected  their  invagina- 
tions. This  is.  kind  and  charitable,  but  seems 
to  be  winking  the  truth  out  of  sight.  A  tittle 
attention  must  force  conviction  that  the 
whole  was  a  scene  of  fraud  and  imposture, 
began  by  young  girls,  wh<>  at  fir«t  perhaps 
thought  of  nothing  more  than  being  pitied 
and  indulged, and  continued  by  adult  persons, 
who  were  afraid  of  being  accused  themselves. 
The  one  and  the  other,  rather  than  confess 
their  fraud,  suffered  the  lives  of  so  many  in- 
nocents to  be  taken  away,  through  the  credu- 
lity or  judges  and  juries."* 

The  following  Reports  are  from  lord  Fountain- 

hail's  Decisions,  &c.  s  v 

"  Criminal  Court.    Sept.  10,  and  11,4078. 
"  Eight  er  tre  witches,  all  (except  one  or  two) 


*  **  The  general  coort,  about  20  years  after, 
upon  the  petitions  ef  the  relations  ot  those  who 
had  been  executed,  and  of  several  persons  who 
had  been  charged  and  fled,  and  whose  goods 
had  been  seined,  made  grants  for  and  iff  consi- 
deration of  the  losses  sustained ;  but  the  peti- 
tionees alledited,  that  they  bore  no  proportion 
to  the  real  damage.  Philip  English,  a  mer- 
chant in  Salem,  received  SOOt*.*— He  computed 
bis  damages  at  15001.— Enquiry  wns^snade  by 
a  committee,  and  they  professed  so  report  such 
sums  eteach  peuue*ejr  JaulaiafaetV'    Hutch. 
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poor  miserable  like  women  were  pan  netted, 
•  aorae  of  them  were  brought  out  of  sir  Robert 
Hepburn  of  Keith's  lands,  others  out  of  Or- 
miston,  Criahton,  and  Pancaitland  parishes. 
The  first  ot  them  were  delated  by  these  two 
who  were  burnt  in  Satt-preston  in  May 
1678,  and  they  divulged  and  named  the 
rest,  as  also  put  forth  seven  in  the  Lonehead 

-  of  Leswade ;  and  if  they  had  been  permit- 
ted were  ready  to  file,  by  their  delation, N 
sundry  gentlewomen  and  others  of  fashion ; 
but  the  justices  discharged  them,  thinking 
it  either  the  product  of  malice,  or  melan- 
choly, or  the  devil's  deception,  in  repre- 

.  senting  such  persons  as  present  at  their 
field- meetings   who  truly  were   not  there. 

.  Yet  this  was  cried  out  on  as  a  prelimit- 
ing  them  from  discovering  these  enemies  of 

.  mankind.  However,  they  were  permitted 
to  name  Mr.  Gideon  Penman,  who  had 
been  minister  at  Crighton,  and  for  .sundry 
acts  of  unclean ness  and  other  crimes  was 
deprived.  Two  or  three  of  the  witches  con- 
stantly affirmed  that  he  was  presentat  their 
meetings  with  the  devil ;  and  that  when  the 
devil  called  for  htm,  he  asked,  where  is  Mr. 
Gideon,  my  chaplain?  and  that  ordinarily 
Mr.  Gideon  was  in  the  rear  in  all  their 
dances,  and  beat  up  these  that  were  slow. 
He  denied  all,  and  was  liberate  upon  cau- 
tion. They  declared  and  confessed  the  first 
thing  the  devil  caused  ibem  to  do  was  to  re- 
nounce their  baptism ;  and  by  laying  their 
hand  on  the  top  of  their  head,  and  the  other 
on  the  sole  of  their  foot,  to  renounce  all 
betwixt  the  two  to  his  service :  That  one  of 
them  was  at  the  time  with  child  in  fornica- 
tion, and  in  her  resignation  she  excepted 
the  child,  at  which  the  devil  was  very  angry. 
That  he  lay  frequently  with  them,  and  kiss- 
ed them,  but  was  cold,  and  his  breath  Was 
like  a  damp  air ;  that  he  cruelly  beat  them 
when  tbey  had  done  the  evil  he  had  enjoined 
them ;  for  that  he  was  (said  they)  a  most 
wicked  and  barbarous  master.  That  he 
adventured  to  give  them  the  communion  or 
holy  sacrament,  I  remember  in  1670  we 
heard  that  the  devil  appeared  in  the  shape 
of  a  minister,  in  the  copper  mines  of  Sweden, 
and  attempted  the  same  villainous  apery : 
the  bread  was  like  wafers,  the  drink  was 
sometimes  blood,  and  other  times  black 
mess-water.  That  he  preached  and  most 
blasphemously  mocked  them,  If  they  offered 
to  trust  in  God  who  left  them  miserable  in 
the  world,  and  neither  he  nor  his  Son  Jesus 
Christ  ever  appeared  to  them  when  they 
called  on  them,  as  he  had,  who  would  not 
cheat  them.  That  sometimes  he  transform- 
ed them  into  bees,  ravens,  and  crows,  and 
they  flew  to  such  und  such  remote  places  : 
which  was  impossible  for  -the  devil  to  do,  to 
rarifv  the  substance  of  their  body  into  so 
small  a  matter;  and  some  thought  he  might 
take  away  their  spirit  and  convey  it  to  these 
places,  leaving  the  body  behind,  but  this 
were  to  give  him  the  power  of  the  resuitec- 
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tion  of  the  dead;  for  death  is  nothing  but 
the  removal  of  the  sonl  from  the  body,  which 
being  once  done  it  is  not  in  his  power  io 
reunite  them  ;  so  that  all  he  deludes  them 
in  is  by  representing  such  and  such  ideas, 
shapes  and  objects  to  their  imagination  and 
fancy  when  asleep,  and  in  our  sleep  we  mil 
have  very  lively  conceptions  of  things,  only 
in  these  diabolic  transports  their  bleep  is  so 
deep  that  no  pinching  will  awake  them. 
Their  confessions  made  many  intelligent  so- 
ber persons  stumble  much  what  faith  was  to 
he  adhibite  to  them.  See  at  the  eud  of  Feb. 
1677,  a  large  discourse  about  witchcraft,  on 
the  occasiou  of  bewitching  of  Pollock  Max- 
well, and  Janet  Douglas  the  discoverer  of  it; 
Joseph  Mead's  story  of  the  devil's  apeing 
God  in  conveying  the  Tartars  to  Mexico, 
and  Camerani  Meditat.  Histor.  ceotur.  1. 
c.  70.  There  is  a  story  told  of  one  who  in 
king  James  the  6th's  time  was  prosecuted  as 
a  witch,  because  a  Scotchman  being  troubled 
with  a  disease  in  Italy,  and  craving  a  magi- 
cian's help  and  cure  for  it,  he  was  told  be 
needed  not  have  come  so  far  from  borne,  for 
there  was  one  in  Scotland  could  cure  it,  and 
gave  him  his  marks;  (after)  some  years, 
being  returned,  oo  the  bridge  of  Earn,  he 
met  one  to  whom  all  the  marks  did  quadrate, 
to  whom  having  imparted  the  case,  he  cured 
hitn  by  application  of  some  simple  herbs. 
This  coming  abroad  he  is  accused  of  Necro- 
mancy, and  compact  with  Satan,  and  found 
guilty,  though  he  alledged  that  the  cure  was 
natural,  and  he  would  teach  any  of  them  to 
do  as  much ;  and  that  the  devil's  naming 
him  could  not  make  him  guilty,  else  it  should 
be  iii  his  power  to  ruin  and  destroy  the  most 
innocent  and  godly  persons.  As  for  the 
rencounter  betwixt  Mr.  Williamson  school- 
master at  Couper,  (who  has  wrote  a  gram- 
mar,') and  the  Rosicrucians,  I  never  trusted 
it  till  I-  heard  it  from  his  own  son,  who  is 
present  minister  of  Kirkaldie.  He  tells,  that 
a  stranger  came  to  Couper,  and  called  for 
him  ;  after  they  had  drank  a  little,  and  the 
reckoning  came  to  be  paid,  he  whistled  for 
spirits ;  one  in  the  shape  of  a  boy  came,  and 
gave  him  gold  in  abundance;  no  servant 
was  seen  riding  with  him  to  the  town,  nor 
enter  with  him  into  the  inn  :  he  caused  his 
spirits  against  next  day  bring  him  noble 
Greek  wine  from  the  Pope's  cellar,  and  tell 
the  freshest  news  then  at  Rome ;  then  tryst- 
ed  Mr.  Williamson  at  London,  who  met  the 
same  man  in  a  coach  near  to  London -bridge, 
and  who  called  on  him  by  bis  name ;  be 
marvelled  to  see  any  know  him  there ;  .at  last 
he  found  it  was  his  Rosicrucian :  He  pointed 
to  a  tavern,  and  desired  Mr.  Williamson  to 
do  him  the  favour  to  dine  with  him  at  that 
house;  whither  he  came  about  twelve 
o'clock^  and  found  him  and  many  others  of 
good  fashion  there,  aud  a  most  splendid  and 
magnificent  table,  furnished  with  all  the 
•varieties  of  delicate  meats,  where  they  are 
all  served  by  spirits.    At  dinner  they  debate 
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ed  on  the  excellency  of  being  attended  by 
spirits ;  end  tiler  dinner  they  proposed  to 
him,  tt>  assume  him  into  their  society,  and 
iimke  him  participant  of  their  happy  life : 
bat  among  the  other  conditions  and  qualifi- 
cations requisite  this  was  one  that  they  de- 
manded, £is  abstracting  his  spirit  from  all 
materiality,, and  abandoning  and  renouncing 
his  baptismal  engagements.  Being  amazed' 
at  this  proposal  he  falls  a  praying,  whereat 
they  all  disappear  and  leave  him  alone. 
Then  he  began  to  forethtnk  what  would  be* 
come  him  if  he  were  left  to  pay  that  vast 
reckoning,  not  having  as  much  on  him  as 
would  defray  it.  He  calls  the  boy,  and  asks 
what  was  become  of  these  gentlemen,  and 
what  was  to  pay  ?  He  answered  there  was 
nothing  to  pay,  for  they  had  done  it,  and 
were  gone  about  their  affairs  in  the  city. 
Some  said  he  was  left  in  a  jacks,  but  this 
relation  his  son  affirmed  to  be  truth.  As 
for  appearances,  by  which  the  devil  has 
actuated  dead  bodies,  and  made  them  move; 
see  of  Cornelius  Agrippa  and  many  others, 
some  very  odd  stories  recorded  by  Delrie, 
in  his  Disquisitiones  Magicss,  though  Gabr. 
Nandssus  in  his  Apology,  endeavours  to 
wash  Agrippa's  face  very  clean,  and  to  jus- 
tify him  ana  the  rest  from  the  imputation  of 
magic.  There  was  one  or  two  of  these 
women  that  denied,  and  so  were  set  at  li- 
berty ;  nine  of  them  upon  their  confession 
(and  so  seemed  very  rational  and  penitent) 
were  sentenced  to  be  strangled,  and  then 
burnt,  which  was  shortly  after  executed 
upon  five  of  them  between  Leith  and  Edin- 
burgh, and  the  other  fonr  were  burnt  at 
Painston-muir  within  their  own  parish  where 
they  had  lived.  The  Secret  Council  gave  a 
commission  to  sir  John  Nicolson,  John  Clerk 
of  Pennycuik,  John  Johnston  of  Polton,  and 
Mr.  John  Preston,  advocate,  to  judge  these 
seven  who  were  defamed  for  witches  in  the 
Lonehead  of  Leswade. 
"  At  a  Secret  Council,  Catharine  Liddel  exhibit- 
ed a  complaint  againtt  — . Rutherford 

baron  baillie  to  Morison  of  Prestongrange, 
and  against  David  Cowan  in  Tranent,  bearing 
that  they  had  seized  upon  her  an  innocent 
woman,  and  defamed  her  as  a  witch,  and 
detained  her  under  restraint  as  a  prisoner; 
and  that  the  said  Cowan  had  pneked  her 
with  long  pins,  in  sundry  places  of  her  body, 
and  bled  her  and  tortured  her  most  cruelly: 
The  defences  were,  that  she  was  delated  by 
other  witches,  and  that '  mala  fama  labora- 
'  bat,'  and  was  thereupon  apprehended,  and 
yet  so  kindly  used  as  not  to  he  thrust  into 
any  poblic  prison,  but  kept  in  a  private 
house,  that  she  and  ber  son-in-law  consented 
_  that  she  might  be  searched,  '  et  sic  volenti 
*  seu  consentient!  non  fit  injuria  neque  dolus,' 
It  being  desired  for  the  manifestation  and 
vindication  of  her  innocency.    As  for  the 

Sricker,    1st,   He  learned  his  trade   from 
!incaid  a  famed  pricker,    ado,  He  never 
came  unseat  for,  because  be  was  either  call- 


ed by. sheriffs,  magistrates  of  boroughs,  mi- 
nisters or  baillies  of  baronies,  so  what  he 
did  was  '  auctore  prstore  ;'  and  so  '  velle 
4  non  creditor  qui  obsequitur  imperio  domini, 
'  et  non  est  in  dolo  qui  judici  obtemperat. 
3tio,  The  trade  was  not  improbat  or  con- 
demned by  any  law  among  us ;  and  so  not 
being  prohibitum*,  it*  was  (de  genere  per- 
missorum.  4to,  All  divines  and  lawyers  whox 
write  on  witchcraft,  as  Perkins,  Delrio*,  &c/ 
acknowledge  there  are  such  marks,  called  by 
them,  '  stigmata  sagarun),'  (vid.  Feb.7J77) 
why  then  may  there  not  bean  art  for  dis- 
cerning and  distinguishing  them  from  other 

.  marks  in  the  body.  5to,  '  Error  communis 
'  facit  jus.'  The  council  may  restrain  that 
way  of  trial  for  the  future,  but  must  pardon 
bygones.  Answered,  lmo,  Denies  consent. 
2do,  None  can  validly  consent  to  their  own 
torture,  for  • '  nemo  est  doroinus  soorum 
membrorum.'  As  for  the  pricker,  he  was  a 
cheat,  and  abused  the  people  for  gain ;  and 
the  chancellor  remembered  that  be  had  caused 
imprison  that  Kincaid  the  pricker  in  Kinross, 
for  abusing  the  country  there.  The  Lords 
of  privy  council  first  declared  the  woman 
innocent,  and  restored^  Jier  to  her  good 
name  and  fame,  and  ordained  it  to  be  pub- . 
licly  intimate  the  next  Sunday  in  her  parish 
church :  they  reproved  Rutherford  the  ba- 
ron-baillie  for  his  rashness,  and  discharged 
him  to  proceed  so  hereafter ;  and  found  that  x 
no  inferior  judge,  much  less  a  baron-baillie, 
had  power  to  apprehend,  or  incarcerate,  or 
detain  any  of  the  king's  lieges  under  restraint, 
upon  the  pretence  of  their  being  delated  or 
suspected  as  witches,  but  that  they  must 
immediately  intimate  it  with  the  first  occa- 
sion, either  to  the  Lords  of  Privy  Council, 
or  to  the  Lords  of  Justiciary,  and  obtain 
their  warrant  for  the  taking  of  them :  As 
also,  '  found  they  might  not  use  any  torture 
4  by  pricking,  or  by  withholding  them  from 
'  sleep,  &c.  but  reserved  all  that  to  tbem- 
4  selves,  and  the  justices,  and  those  who 
'  acted  by  commissions  from  them.'  And  as 
as  a  mark  of  their  displeasure  against  the 
pricker,  they  commanded  him  to  prison, 
there  to  lie  during  their  pleasure. 

"Nov.  $,  1678.  Criminal  Court.  Three 
witches  brought  in  from  Falla  parish  were 
condemned  at  the  criminal  court  to  be  burnt, 
upon  their  judicial  confessions." 

Hawkins  in  his  Chapter  of  Witchcraft  (PI.  of 
the  Cr.  book  1,  c.  4)  distributes  offenders  of 
this  nature  into  three  kinds ;  first,  conjurers 
who  by  force  of  certain  magic  words  endea- 
voured to  raise  the  Devil,  and  compel  him 
to  execute  their  commands;  secondly, 
witches,  who  by  way  of  friendly  conference 
are  said  to  bargain  with  an  evil  spirit  to  do 
what  they  desire  of  him ;  thirdly,  sorcerers 
or  charmers,  who  by  the  use  of  certain  super- 
stitious forms  of  words,  or  by  means  of  ima- 
ges, or  other  odd  representations  of  persons 
or  things,  &c.  are  said  to  product  strange  *f» 
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feces  above  the  ordinary  course  of  nature. 

Before  the  statute  9  G.  2,  c.  5,  Chief  Justice 
.    Holt  had  adopted  a  course  which  if  gene- 
-     rally  pursued,  must  have  been  ver/ efficaci- 
ous in  prevention  of  accusations  for  Witch- 
craft*'   See  the  Cases  of  Hathaway,  and  of 
Hathaway  and  others,  a.  d.  1703,  infrd]. 

A  TRIAL  OF  WITCHES. 

At  the  Assizes  and  general  Gaol  Delivery,  held 
%t  Bury  St.  Edmonds  for  the  County  of 
Suffolk,  the  10th  day  of  March,  in  the 
lOih  year  of  the  reign  of  our  sovereign 
lord  king  Charles  2,  before  Matthew  Hale, 
Itot.  Lord  Chief  Baron  of  his  Majesty's 
-  Court  of  Exchequer »  Rose  Cullender  and 
Amy  Duny,  widows,  both  of  Leystoff  in 
the  County  aforesaid,  were  severally  in- 
dicted for  bewitching  Elizabeth  and  Ann 
Durent,  Jane  Booking,  Susan  Chandler, 
William  Durent,  Elizabeth  and  Deborah 
Pacey :  and  the  said  Cullender  and  Duny, 
being  arraigned  upon  the  said  indictments, 
pleaded  Not  Guilty :  and  afterwards,  upon 
a  long  Evidence,  were  found  Guilty,  and 
thereupon  had  Judgment  to  die  for'  the 
same. 

To  the  READER, 

This  Trial  of  Witches  hath  lain  a  long  time 
in  n  private  gentleman's  hands  in  the  country, 
it  being  given  to  him  by  the  person  that  took 
it  in  the  court  for  bis  own  satisfaction  ;  but  it 
came  lately  to  my  hands,  and  having  perused 
it,  I  found  it  a  very  remarkable  thing,  and  fit 
to  be  published;  especially  m  these  times, 
wherein  thiogsof  this  nature  are  so  much  con- 
xroverted,  and  that  by  persons  of  much  learning 
oa  both  sides.  I  thought  that  so  exact  a  rela- 
tion of  this  Trial  would  probably  give  more 
satisfaction  to  a  great  many  persons,  by  reason 
that  it  is  pun  matter  of  fact,  and  that  evidently 
demonstrated ;  than  the  arguments  and  reasous 
of  other  very  learned  men,  that  probably  may 
not  be  so  intelligible  to  all  readers;  especially, 
this  being  held  before  a  judge,  whom  for  bis 
integrity,  learning,  and  law,  hardly  any  age, 
either  before  or  since  could  parallel ;  who  not 
only  took  a  great  deal  of  pains,  and  spent  much 
time  in  this  trial  himself;  but  had  the  assist- 
ance and  opinion  of  several  other  very  eminent 
and  learned  persons:  so  that  this  being  the 
most  perfect  narrative  of  any  thing  of  this  na- 
ture hitherto  extant,  made  me  unwilling  to  de- 
prive she  world  of  the  benefit  €tf  it;  which  is 
the  sole  motive  that  induced  tne  to  publish  it.   • 

The  Evidence  whereupon  these  persons  were 
convicted  of  Witchcraft,  stands  upon  di- 
vers particular  circumstances. 

1»  THREE  of  the  parties  above-named,  viz. 
Anne  Durent,  Susan  Chandler,  and  Elisabeth 
Pftcy  were  brought  to  Bury  to  the  assizes  and 
were  in  a  reasonable  good  condition ;  but  that 
Warning  ^hey  came  into  the  hall  to  give  in* 
3 


structions  for  the  drawing  of  their  bills  of  in- 
dictments, the  three  persons. fell  into  strange 
and  violent  fits,  shrieking  out  in  a  most  sad 
manner,  so  that  they  could  not  in  any  wise  give 
any  instructions  in  toe  court  who  were  the 
cadae  of  their  distemper.  And  although  thej 
did  after  some  certain  space  recover  out  of  their 
fits,  yet  they  were  every  one  of  them  struck 
dumb,  so  that  none  of  them  could  speak  neither 
at  that  time,  nor  during  the  assizes  until  the 
conviction  of  the  supposed  witches. 

As  concerning  William  Durent,  being  an  in- 
fant, his  motlier  Dorothy  Durent  sworn  and 
examined  deposed  in  open  court,  that  about 
the  10th  of  March,  nono  Caroli  Secundi,  she 
having  a  special  occasion  to  go  from  home,  and 
having  none  in  •her  house  to  take  care  of  ber 
said  child  (it  then  sucking)  desired  Amy  Duny 
her  neighbour,  to  look  to  her  child  during  ber 
absence,  for  which  she  promised  her  to  give 
her  a  penny ;  but  the  said  Dorothy  Durent  de- 
sired the  said  Amy  not  to  suckle  her  child,  sad 
laid  a  great  charge  upon  ber  not  to  do  it.  Upon 
which  it  was  asked  by  the  court,  why  she  did 
give  that  direction,  she  being  an  old  woman 
and  not  capable  of  giving  suck  ?  It  was  an- 
swered by  the  said  Dorothy  Durent,  that  she 
very  well  knew  that  she  did  not  give  suck, 
but  that  for  some  years  before,  she  had  gone 
under  the  reputation  of  a  witch,  which  was 
one  cause  made  her  give  her  the  caution. 
Another  was,  That  it  was  customary  with 
old  women,  that  if  they  did  look  after  a 
sucking  child,  and  nothing  would  please  it  but 
the  breast,  they  did  use  to  please  the  child, 
to  give  it  the  breast,  and  it  did  please  the 
child,  but  it  sucked  nothing'  but  wind,  which 
did  the  child  hurt.  Nevertheless  after  the  de- 
parture of  this  deponent,  the  said  Amy  did 
suckle  the  .  child ;  and  after  the  return  of  the 
said  Dorothy,  the  said  Amy  did  acquaint  ber, 
that  she  had  given  suck  to  the  child  contrary 
to  her  command.  Whereupon  the  deponent 
was  very  angry  with  the  said  Amy  for  the 
same ;  at  which  the  said  Amy  was  much  dis- 
contented, and  used  many  high  expressions 
and  threatening  speeches  towards  her ;  telling 
ber,  Thut  she  had  as  good  to  have  done  other- 
wise than  to  have  fuand  fault  with  l^er,  and  so 
departed  oat  of  her  house ;  and  that  very  night 
her  son  fell  into  strange  fits  of  swounding,  and 
was  held  in  such  terrible  manner,  that  she  was 
much  affrighted  therewith,  and  so  continued 
for  divers  weeks.  And  the  said  examinant  far- 
ther said,  that  she  being  exceedingly  troubled 
at  her  child's  distemper,  did  go  to  a  certain 
person  named  Dr.  Jacob,  who  lived  at  Yar- 
mouth, who  had  the  reputation  in  the  country, 
to  help  children  that  were  bewitched ;  who  ad- 
vised ber  to  hang  up  the  child's  blanket  in  the 
chimney-corner  all  day,  and  at  night  when  she 
put  the  child  to  bed,  to  put  it  into  the  said 
blanket,  and  if  she  found  any  thing  in  it,  she 
should  not  be  afraid,  but  to  throw  it  into  the 
fire.  And  this  deponent  did  according  to  his 
direction ;  and  at  night  when  she  took  down 
the  blanket  with  m  intent  to  put  her  child 
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The  said  .  deponent  further  saith,  that  not 
tong  after  the  death  of  her  daughter  Elizabeth 
Durent,  she  this  deponent  was  taken  with  a 


j  there  fett  oat  of  the  same  a  great  toad, 
which  ran  up  and  down  the  hearth,  and  she 
having  a  yeune  youth  only  with  her  in  the 
house,  desired  him  to  catch  the  toad,  and  throw 
it  into  the  fire,  which  the  youth  did  accordingly, 
and  held  it  there  with  the  tongs;  and  as  soon 
s»  it  was  in  the  fire  it  made  a  great  and-  bom* 
hat  noise,  and  after  a  space  there  was  a  flashing 
in  the  fire  like  gun-powder,  making  a  noise 
like  the  discharge  of  a  pistol,  and  thereupon 
the  toad  was  no  mora  seen  nor  heard.  It  was 
ashed  by  the  court,  if  that  after  the  noise  aad 
flashing,  there  was  not  the  substance  of  the 
toad  so  be  seen  to  consume  in  the  fire?  ^nd  it 
was  answered  by  the  said  Dorothy  Dnreat,  that 
after  the  flashing  and  noise,  there  was  no  mere 
seen  than  if  there  had  been  none  there.  The 
next  day  there  came  a  young  woman  a  kins- 
woman of  the  said  Amy,  and  a  neighbour  of 
this  deponatt,  and  said  this  deponent,  that  her 
aunt  (meaning  the  said  Amy)  was  in  a  most 
kasentabie  condition,  having  her  face  ail  scorch- 
ed with  fire,  and  that  she  was  sitting  alone  in 
her  house,  m  ber  smock  without  any  Ire.  And 
thereupon)  this  deponent  went  into  the  house 
of  the  said  Amy  Duny  to  see  her,  aad  round 
her  i»  the  same  condition  as  was  related  to 
her;  for  her  race,  her  legs,  and  thighs,  which 
this  deponent  saw,  seemed  very  much  scorched 
and  burnt  with  fire,  at  which  this  deponent 
teemed  much  to  wonder.  And  asked  the  said 
Amy  how  she  casae  into  that  sad  condition  ? 
aad  the  said  Amy  replied,  she  might  thank  her 
for  it,  for  that  she  this  deponent  was  the  cause 
thereof  but  that  she  should  live  to  see  some 
of  ber  children  dead,  and  she  upon  crutches. 
And  this  deponent  farther  saith*  that  after  the 
burning  ef  the  said  toad,  her  child  recovered, 
and  was  well  again,  and  was  living  at  the  time 
of  the  assises.  And  this  deponent  farther  saith, 
That  about  the  6th  of  March,  11  Car.  9,  her 
daughter  Elizabeth  Durent,  being  about  the 
age  of  ten  years,  was  taken  in  like  manner  as 
ber  first  child  was,  and  in  her  fits  complained 
much  of  Amy  Duny,  and  said,  that  she  did  ap- 
pear to  her,  and  afflict  her  in  such  manner  as 
the  former.  And  she  this  deponent  going  to 
the  apothecary's  for  something  for  her  sard 
child,  when  she  did  return  to  her  own  house, 
she  found  the  said  Amy  Duny  there,  and  asked 
her  what  she  did  do  there,  and  her  answer 
was,  That  she  came  to  see  her  child,  and  to 
give  it  some  water.  But  ehe  this  deponent 
was  very  angry  with  her,  and  thrust  her  forth 
of  her  doors,  and  when  she  was  out  of  doors, 
she  said,  You  need  not  be  so  angry,  for  your 
child  will  not  live  long:  and  this  was  on  a  Sa- 
turday, and  the  child  died  on  the  Monday  fol- 
lowing. The  cause  of  whose  death  this  depo- 
nent verily  bdieveth  was  occasioned  by  the 
witchcraft  of  the  said  Amy  Duny:  for  that  the 
said  Amy  hath  been  long  reputed  to  be  a  witch, 
and  a  person  of  verv  evil  behaviour,  whose 
kindred  and  relations  nave  been  many  of  them 
•ceased  for  witchcraft,  and  some  of  them  have 
been  condemned. 


lameness,  in  both  her  legs,  fnom  the  knees  down- 
ward, that  she  was  fam  to  go  upon  crutches, 
and  that  she  had.  no  oilier  use  of  them  but  only 
to  bear  a  little  upon  them  till  she  did  remove 
ber  crotches,  and  so  continued  till  the  time  of 
the  Assizes,  tbat  the  Witch  came  to  be  tried, 
and  was  there  upon  ber  crutches ;  the  Court 
asked  her,  That  at  the  time  site  was  taken  with 
this  lameness,  if  it  were  with  ber  according  to 
the  custom  of  women  ?  Her  answer  was,  that 
it  was  so,  and  that  she  never  had  any  stop- 
pages of  those  things,  but  when  she  was  with 
child. 

This  is  the  substance  of  her  Evidence  to  tkit 
Indictment. 

There  was  one  thing  very  remarkable,  that 
after  she  had  gone  upon  crutches  for  upward* 
of  3  years,  and  went  upon  them  at  the  time  of 
the  Assises  in  the  Court  when  she  gave  her 
Evidence,  and  upon  the  jury's  bringing  in  their 
verdsct,  by  which  the  said  Amy  Duny  was 
found  Gouty,  to  the  great  admiration  of  .ait 
persons,  the  said  Dorothy  Durent  was  restored 
to  the  use  of  her  limbs,  and  went  home  with* 
out  making  use  of  her  crutches. 

9.  As  concerning  Elisabeth  and  Deborah 
Pacy,  the  first  of  the  age  of  11  years,  the  other 
of  the  age  of  0  years  or  thereabouts  :  as  to  the 
elder,  ehe  was  brought  into  the  Court  at  the 
time  of  the  instructions  given  to  draw  up  the 
Indictments,  and  afterwards  at  the  time  of 
trial  ef  the  said  prisoners,  but  could  tint  speak 
one  word  all  the  time,  and  for  the  most  part 
she  remained  as  one  wholly  senseless,  as  one  in 
a  deep  sleep,  and  could  move  no  part  of  her 
body,  and  all  the  motion  of  life  that  appeared 
in  her  was,  that  as  she  lay  upon  cushion*  in  the 
court  upon  her  hack,  her  stomach  and  belly,  by 
the  drawing  of  ber  breath,  would  arise  to  a 

Eeat  height :  and  after  the  said  Elizabeth  bad 
in  a  long  time  on  the  table  in  the  court,  she 
came  a  little  to  herself  and  sat  up,  but  could 
neither  see  nor  speak,  but  was  sensible  of 
what  was  said  to  her,  and  after  a  while  she 
laid  her  head  on  the  bar  of  the  court  with  a 
cushion  under  it,  and  her  hand  and  her  apron 
upon  that,  and'  there  she  lay  a  good  space  of 
time  :  and  by  the  direction  of  the  jiftige,  Amy 
Duny  was  privately  brought  to  Elizabeth  Paey* 
and  she  touched  her  band ;  whereupon  the 
child  wkhoot  so  much  as  seeing  her,  for  her 
eyes  were  dosed  all  the  while*  suddenly  leaped 
up,  and  cntchea*  Amy  Duny  by  the  hand,  and 
afterwards' by  the  nice;  and  with  her -nails 
scratched  her  till  blood  came,  and  wouid  by 
no  means  leave  her  till  she  was  taken  from'*bm> 
and  afterwards  the  child  would  still  he  pressing 
towards  her,  and  making  signs  of  anger  conM 
ceived  against  her. 

Deborah  the  younger  daughter  was  held  in 
such  eatreme  maimer,  that  htr  parents  wholly 
despaired  of  her  life,  and  thesefore  could  not 
bring  her  to  the  Assises. 
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The  Evidence   which  was   given   concerning 
then  two  Children  wot  to  thu  Effect: 

Snnmel  Pacy  a  merchant  of  Levstoff  afore- 
said, (a  mnn  who  carried  himself  with  much 
soberness  during  the  trial,  from  whom' proceeded 
no  words  either  of  passion  or  malice,  though 
•his  children  were  so  greatly  afflicted,)  sworn 
and  examined,  deposeth,  That  his  younger 
daughter  Deborah,  upon  Thursday  the  10th  of 
October  last,  was  suddenly  taken  with  a  lame* 
ness  in  her  lefts,  so  that  she  could  not  stand, 
neither  had  she  aov  strength  in  her  limbs  to 
support  her,  and  so  she  continued  until  the  17  th 
day  of  the  same  month,  which  day  being  fair 
and  sunshiny,  the  child  desired  to  be  carried  on 
the  east  part  of  the  house  to  be  set  upon  the 
bank  which  looketb  upon  the  sea ;  and  whilst 
she  was  sitting  there,  Amy  Duny  came  to  this 
deponent's  house  to  buy  some  herrings,  but 
being  denied  she  went  away  discootented,  and 
presently  returned  again,  and  was  denied,  and 
likewise  the  third  time  and  was  denied  as  at 
first ;  and  at  her  last  going  away,  she  went  away 
grumbling ;  but  what  she  said  was  not  perfectly 
understood.  But  at  the  very  same  instant  of 
time,  the  said  child  was  taken  with  most 
violent  fits,  feeling  most  extreme  pain  in  her  sto- 
mach, like  the  pricking  of  pins,  and  shrieking 
out  in  a  most  dreadful  manner  like  onto  a  whelp ; 
and  not  like  unto  a  sensible  creature.  And  in 
this  extremity  the  child  continued  to  the  great 
grief  of  the  parents  until  the  90th  of  the  same 
month.  During  this  time  this  deponent  sent 
for  one  Dr.  Feavor,  a  doctor  of  physic,  to  take 
his  advice  concerning  his  child's  distemper ;  the 
Doctor  being  come,  be  saw  the  child  in  those 
fits,  hut  could  not  conjecture,  as  he  then  told 
this  deponent,  and  afterwards  affirmed  in  open 
eoort,  at  this  trial,  what  might  be  the  cause  of 
the  child's  affliction.  And  this  deponent  far* 
ther  saith,  That  by  reason  of  the  circumstances 
aforesaid,  and  in  regard  Amy  Duny  is  a  woman 
of  an  ill  fame,  and  commonly  reported  to  be  a 
Witch  and  sorceress,  and  for  that  the  said  child 
in  her  fits  would  cry  out  of  Amy  Duny  as  the 
cause  of  her  malady,  and  that  she  did  efifright 
her  with  apparitions  of  her  person  (as  the 
child  in  the  intervals  of  her  fits  related)  he  this 
deponent  did  suspect  the  said  Amy  Duny  for  a 
witch,  and  charged  her  with  the  injury  and 
wrong  to  hie  child,  and  caused  her  to  be  set  in 
the  stocks  on  the  &th  of  the  same  October  : 
and  during  the  time  of  her  continuance  there, 
one  Alice  Letter idge  and  Jane  Buxton  demand- 
ing of  her,  as  they  also  affirmed  in  court  upon 
their  oaths,  what  should  be  the  reason  of  Mr. 
Pacy's  child's  distemper?  Telling  her,  That 
the  was  suspected  to  be  the  cause  thereof; 
the  replied,  <  Mr.  Pncy  keeps  a  great  stir  about 
ki  child,  but  let  binv  stay  until  he  hath  done  as 
much  by  bis  children,  as  I  hare  done  by  mine*' 
And  being  further  examined,  what  she  had  done 
so  her  children  r  She  answered,  <  That  she  had 
been  fisin  to  open  her  child's  mouth  with,  a  up 
lo  give  it  victuals.' 
AM  the  said  opponent  further  deposeth,  that 


within  two  days  after  speaking  of  the  said  words, 
being  the  30th  oi  October,  the  eldest  daughter 
Elizabeth,  fell  into  extreme  fits,  insomuch/  that 
they  could  not  *pen  her  mourn  to  give  her 
breath,  to  preserve  her  life,  without  the  help 
of  a  tap  which  they  were  enforced  to  use ;  and 
the  younger  child  was  in  the  like  manner  afflict* 
ed,  so  that  they  used  the  same  also  for  her 
relief. 

And  further  the  said  children  being. grier* 
outly  afflicted  would  severally  complain  in  their 
extremity,  and  alto  in  the  intervals,  that  Amy 
Duny  (together  with  one  other  woman  whose 
person  and  clothes  they  described)  did  thus  af- 
flict them,  their  apparitions  appearing  before 
them,  to  their  great  terror  and  affrigbtment : 
and  sometimes  they  would  cry  out,  saying. 
There  stands  Amy  Duny,  and  there  Rose  Col- 
lender;  the  other*  person  troubling  them. 

Their  fits  were  various,  sometimes  they 
would  be  lame  on  one  side  of  their  bodies, 
sometimes  on  the  other:  sometimes  a  soreness 
over  their  whole  bodies,  so  as  they,  could  en- 
dure none  to  touch  them :  at  other  times  they 
would  be  restored  to  the .  perfect  use  of  their 
limbs,  and  deprived  of  their  hearing ;  at  other 
times  of  their  sight,  at  other  times  of  their 
speech ;  sometimes  by  the  space  of  one  dan 
sometimes  for  two ;  nod  once  they  were  wholly 
deprived  of  their  speech  for  eight  days  together 
and  then  restored  to  their  speech  again.  At 
other  times  they  would  fall  into  swoonings, 
and  upon  the  recovery  to  their  speech  they 
would  cough  extremely,  and  brius  up  much 
phlegm,  and  with  the  same  crooked  pins,  and 
one  time  a  two-penny  nail  with  a  very  broad 
head,  which  pins  (amounting  to  forty  or  more) 
together  with  the  two-penny  nail,  were  produ- 
cedin  court,  with  the  affirmation  of  the  said 
deponent,  that  he  was  present  when  the  said 
nail  was  vomited  up,  and  also  roost  of  the  pins. 
Commonly  at  the  end  of  every  fit  they  would 
cast  op  a  pin,  and  sometimes  they  would  nave,  | 
four  or  five  fits  in  one  day. 

In  this  manner  the  said  children  continned 
with  this  deponent  for  the  space  of  two  months, 
during  which  time  in  their  intervals  this  depo- 
nent would  cause  them  to  read  some  chapters 
in  the  New  Testament.  Whereupon  this  depo* 
nent  several  times  observed,  that  they  would 
read  till  they  came  to  the  name  of  lord,  ot 
Jesus,  or  Christ ;  and  then  before  they  could 
pronounce  either  of  the  said ,  words  they  would 
suddenly  fall  into  their  fits.  But  when  they 
came  to  the  name  of  Satan,  or  devil,  they  would 
clap  their  fingers  upon  the  book,  crying  out,  This 
bites,  but  makes  me  speak  right  well. 

At  such  time  as  they  be  recovered  out  of 
their  fits  (occasioned  as  this  deponent  conceives 
upon  their  naming  ofLord,  or  Jesus,  or  Christ,) 
this  deponent  hath  demanded  of  them,  what  is 
the  cause  they  csanot  pronounce  those  words: 
they  reply  and  say,  that  Amy  Duny  saith,  I 
must  not  use  that  name. 

And  farther,  the  said  children  after  their  fits 
were  past,  would  "tell,  how  that  Amy  Duny, 
and  Rose  Cullender  would  appear  before  the  at 
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.  by  tint  nail  ?  the  answered,  that  th* 
bee  brought  this  nail  and  foroad  it  iato  her 
mouth. 

And  at  otter  timet,  the  elder  cbiid  declared 
unto  this  deponent,  that  during  tbe  time  of  her 
fits,  she  saw  flies  come  unto  her  aud  bring  with, 
them  in  their  mouth*  crooked  pins ;  and  after 
the  child  had  thus  declared  the  same,  aba  tell 
again  into  violent  fits,  and  afterwards  raised 
several  pins. 

At  another  time,  the  said  elder  child  de- 
clared unto  this  deponent,  and  sitting  by  the 
fire  suddenly  started  up  and  said,  she  saw  a 
mouse,  and  she  crept  under  the  table  looking 
after  it,  and  at  length,  she  put  something  in 
her  apron,  saving,  she  had  caught  it ;  and  im- 
mediately she  ran  to  the  fire  and  threw  it  in, 
and  there  did  appear  upoo  it  to  this  deponent 
like  the  flashing  of  gun-powder,  though  she  cot> 
fessed  she  saw  nothing  in  the  child's  hand. 

At  another  time  the  said  child  being  speech- 
less, but  otherwise,  of  perfect  understanding! 
ran  round  about  the  house  holding  her  aproo, 
crying  bush,  hush,  as  if  there  had  been  some 
poultry  in  the  house ;  but  this  deponent  could 
perceive  nothing :  bur  at  last  she  saw  the 
child  stoop  as  if  she  had  catched  -at  something, 
and  put  it  into  her  apron,  and  afterwards  made 
as  if  she  had  thrown  it  into  the  fire  .  but  this 
deponent  could  not  discover  any  thing :  but  the 
child  afterwards  being  restored  to  her  speech, 
she  this  deponent  demanded  of  her  what  she 
saw  at  tbe  time  she  used  such  a  posture  ?  Who 
answered,  That  she  saw  a  duck. 

At  another  tune,  the  younger  daughter  being 
recovered  out  of  her  fits,  declared,  That  Amy 
Duny  had  been  with  her,  and  that  she  tempted 
her  to  drown  herself,  aud  to  cut  her  throat,  or 
otherwise  to  destroy  herself. 

At  another  time  in  their  fits  tliey  both  of 
them  cried  out  upon  Rose  Cullender  and  Amy 
Duny,  complaining  against  them ;  Why  do 
not  you  come  yourselves,  but  send  your  imps 
to  torment  us  ? 

These  several  passages,  as  most  remarkable, 
the  said  deponent  did  particularly  set  down  as 
they  daily  happened,  and  for  tbe  reasons  afore* 
said,  she  doth  verily  believe  in  her  conscience, 
that  the  children  were  bewitched,  and  by  the 
said  Amy  Duny,  and  Rose  Cullender ;  though 
at  first  she  could  hardly  be  induced  to  be- 
lieve it. 

As  concerning  Ann  Durent,  one  other  of 
the  parties  supposed  to  be  bewitched,  present 
in  court. 

Edmund  Durent  her  father  sworn  and  exa- 
mined ;  said,  That  he  also  lived  in  the  said 
town  of  Lejstoff.  and  that  the  said  Rose  Cul- 
lender, about  the  latter  end  of  November  last, 
came  into  this  deponent's  house  to  buy  some 
herrings  of  his  wife,  but  being  denied  by 
her,  the  said  Rose  returned  in  a  discontented 
maimer ;  and  upon  the  first  of  December  after, 
his  daughter  Ann  Durent  was  very  sorely 
afflicted  in  her  stomach,  and  felt  great  pain, 
like  the  pricking  of  pins,  and  then  fell  into 
and  being  demanded  by  this  deponent,  how  i  swooning  fits,  and  after  the  recovery  from  her 


lsoldiug  their  fists  at  them,  thftatning,  that  if 
they  related  either  what  they  saw  or  heard, 
that  they  would  tormeut  them  ten  times  more 
than  ever  they  did  before. 

In  their  liu  they  would  cry  out,  There  stands 
Amy  Duny,  or  Ko»e  Cullender ;  and  sometimes 
in  one  place  and  sometimes  in  another,  run- 
ning with  great  violence  to  the  place  where 
they  fancied  them  to  stand,  striking  at  them 
as  if  they  were  present ;  they  would  appear 
to  them  sometimes  spinning,  and  sometimes 
reeling,  or  in  other  postures,  deriding  or  threat- 
ning them. 

And  this  deponent  farther  saith,  that  his 
children  being  thus  tormented  by  all  tbe  space 
aforesaid,  and  finding  no  hopes  of  amendment, 
he  sent  them  to  his  sister's  house,  one  Margaret 
Arnold,  who  lived  at  Yarmouth,  to  make  trial 
whether  the  change  of  the  air  might  do  them 
any  good.  Aud  how,  and  in  what  manner  they 
were  afterwards  held,  he  this  deponent  refers 
hiuuelf  to  the  testimony  of  his  said  sister. 

Margaret  Arnold,  sworu  and  examined, 
saith,  that  the  said  Elizabeth  aud  Deborah 
Pact  came  to  her  house  about  the  thirtieth 
of  November  lost,  her  brother  acquainted  her, 
that  he  thought  they  were  bewitched,  for  that 
they  vomited  pins ;  and  farther  informed  her 
of  the  several  passages  which  occurred  at  his  own 
house.  This  deponent  said,  that  she  gave  no 
credit  to' that  which  was  related  to  her,  con- 
ceiving possibly  the  children  might  use  some 
deceit  in  putting  pins  in  their  mouths  them- 
selves. Wherefore  this  deponent  unpinned  all 
their  clothes,  and  left  not  so  much  as  one  pin 
upon  them,  but  sowed  all  the  clothes  they 
wore,  instead  of  pinning  of  them.  But  this 
deponent  saith,  that  notwithstanding  all  this 
Care  and  circumspection  of  hers,  tlie  children 
afterwards  raised  at  several  times  at  least  30 
pins  in  her  presence,  and  had  most  fierce  and 
violent  fits  upon  them. 

The  children  would  :n  their  fitts  cry  out 
against  Rose  Cullender  and  Amy  Duny,  affir- 
ming that  they  saw  them;  and  they  threat- 
ned  to  torment  them  ten  times  more,  if  they 
complained  of  them.  At  some  times  the 
children  (only)  would  see  things  run  up  and 
down  the  house  in  the  appearance  of  mice  ; 
and  one  of  them  suddenly  snapt  one  with  the 
tongs,  and  threw  it  in  the  fire,  and  it  screeched 
out  like  a  rat. 

At  another  time,  the  younger  child  being 
out  of  her  fits  went  out  of  doors  to  take  a 
little  fresh  air,  and  presently  a  little  thing  like  a 
beejlew  upon  her  face,  aud  would  have  gone 
into  her  mouth,  whereupon  the  child  ran  in  all 
haste  to  the  door  to  get  into  the  house  again, 
screeking  out  in  a  most  terrible  manner  ; 
whereupon,  this  deponent  made  haste  to  come 
to  her,  but  before  she  could  get  to  her, 
the  child  fell  into  her  swooning  fit,  and  at 
last  with  much  pain,  straining  herself,  she 
vomited  up  a  two-penny  nail  with  a  broad 
head  ;  and  after  that  tbe  child  bad  raised 
up  the  nail  she  came  to    her  understanding ; 
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#ts,  slievleclafed-,  That  she  :bad  sien  'tfte  ap-? 
parition  of  the  said  Rose;  who  threatened  tw 
torment;  her.  In  this  manner  she  continued1 
rrom  rhe  Ut  of  December,  until  this  present 
trroe  of  tiinl; -having  likewise  vomited  op 
divers  pins  (produced  here  in  court.)  This 
Audd  was*  present  in  court,  but  could  not  speak 
to  declare  Tier  knowledge,  hut  fell  into  most 
violent  1fits  when  she  "was  brought  before  Rose 
Culleoder. 

'•  Ann  Baldwin  sworn  and  examined,  deposeth 
the*  same  thing  as  touching  the  bewitching  of 
the  said  Ann  Durent. 

*  As  concerning  Jane  Becking,  who  was  so 
weak,  she  could  not  be  brought  to  the  assizes : 
Diana  Backing  sworn  and  examined,  de- 
posed, That  she  lived  in  the  same  town  of 
■Leystoff,  and  that  her  said  daughter  having 
teen  formerly  afflicted  with  swooning  fits  re- 
covered well  of  them,  and  so  continued  for  a 
certain  time ;  and  upon  the  first  of  February 
last,  she  was  taken  also  with  great  pain  in  her 
stomach,  like  pricking  with  pins;  and  after- 
wards fell  into  swooning  fits,  and  60  continued 
till  the  deponents  coming  to  the  assizes,  having 
during  the  same  lime  taken  little  or  no  food,  but 
daily  vomiting  crooked  pins :  and  upon  Sunday 
last  raised  seven  pins.  And  whilst  her  fits 
<were  upon  her  s'he  would  spread  forth  her 
-arms  with  her  hands  open,  and  use  postures  as 
if  she  catched  at  something,  and  would  in- 
stantly close  her  hands  again;  which  being 
fahnediately  forced  open,  they  found  several 
pins  diversly  crooked,  but  could  neither  see  nor 
perceive  bow  or  in  what  manner  they  were  con- 
veyed thither.  At  another  time,  the  same 
Jane  being  in  another  of  her  fits,  talked  as  if 
she  were  discoursing  with  some  persons  in  the 
room,  (though  she  would  give  no  answer  nor 
seem  to  take  notice  of  any  person  then  pre- 
sent) and  would  in  like  manner  cast  abroad 
her  arms,  saying,  I  will  not  have  it,  I  will  not 
have  it;  and  at  last  she  said,  Tlien  I  will 
have  it,  and  so  waving  her  arm  with  her  hand 
ooen,  she  would  presently  close  the  same, 
Which  instantly  forced  open,  they  found  in  it  a 
lath-nail.  In  her  fits  she  would  ferquently 
complain  of  Ijtose  Cullender  and  Amy  Duny, 
paying,  That  now  she  saw  Hose  Cullender 
Standing  at  the  bed's  feet,  and  another  time  at 
the  bed's-head,  and  so  in  other  places.  At 
Jast  she  was  stricken  dumb  and  could  not 
-Ipeak  one  word,  though  her  fits  were  not  upon 
her,  and  so  she  continued  for  some  days,  and 
at  last  her  speech  came  to  her  again,  and  she 
desired  her  njother  to  get  her  some  meat ;  and 
t^eiog  demanded  the  reason  why  she  could  not 
speak  in  so*  long  time  ?  She  answered,  That 
Amy  Duny  would  not  suffer  her  to  speak.  This 
lath-nail,  and  divers  of  the  pins,  were  produced 
jn  court. 

A»  concerning  Susan  Chandler,  one  other 
of  the  parties  supposed  to  be  bewitched  and 
present  in  court  : 

.  Mary  Chandler  mother  of  the  said  Susan, 
fworn  and  examined,  deposed  and  said,  Ttiat 
about  the  befiuniu*  $f  February  last  past,  the 


said  Rase  C«Hendei<  and  A«#f  Duny  were 
charged  by  Mr.  Samuel  Facy  for  bewitching  of 
his  daughters.  And  a  warrant  being  granted 
at  the  request  of  the  said  Mr.  Pauy,  by  sir  Ed- 
mund Bacon  baronet,  one  of  the  justices  of 
rhe  peace  for  the  county  of  Suffolk,  to  bring 
rhetn  before  him,  and  they  being  brought 
before  him  were  examined,  and  confessed  no- 
thing. He  gave  order  that  they  should  be 
searched  ;  whereupon  tliis  deponent  with  five 
others  were  appointed  to  do  the  same:  Ami 
coming  to  the  bouse  of  Rote  Cullender,  they 
did  acquaint  her  with  what  they  were  came 
about,  and  asked  whether  she  was  cemented 
that  they  should  search  her  ?  She  did  not 
oppose  it,  whereupon  they  began  at  her  head, 
and  so  stript  her  naked,  and  in  die  lower  part 
of  her  belly  they  found  a  thing  like  a  teat  of 
an  inch  long,  they  questioned  her  about  it,  and 
she  said,  That  she  had  got  a  strain  by  car- 
rying of  water  which  caused  that  excrescence. 
But  upon  narrower  search,  they  found  in  her 
privy  parts  three  more  excrescencies  or  tents, 
but  smaller  than  the  former :  this  deponent 
farther  saith,  That  in  the  long  teat  at  the  end 
thereof  there  was  a  little  hole,  and  it  appeared 
unto  them  as  if  it  bad  been  lately  sucked,  and 
upon  the  straining  of  it  there  issued  out  white 
milky  matter. 

And  this  deponent  farther  said),  That  her 
said  daughter  (being  of  the  age  of  18  years) 
was  then  m  service  in  the  said  town  of  Ley- 
stoff, and  rising  up  early  tbe  next  morning  to 
wash,  this  Rose  Cullender  appeared  to  her, 
and  took  her  by  the  hand,  whereat  she  was 
much  affrighted,  and  went  forthwith  to  her 
mother,  (being  in  the  same  town)  and  ac- 
quainted her  with  what  she  had  seen ;  bat 
being  extremely  terrified,  she  fell  extreme  sick, 
much  grieved  at  her  stomach  ;  and  that  night 
after,  being  in  bed  with  another  young  woman, 
she  suddenly  shrieked  out,  and  fell  into  such 
extreme  fits  as  if  she  were  distracted,  crying 
against  Rose  Cullender ;  saying,  she  would 
come  to  bed  to  her.  She  continued  in  this 
manner  beating  and  wearing  herself,  inso- 
much, that  this  deponent  was  glad  to  get  help 
to  attend  her.  In  her  intervals  she.  wtmld 
declare,  That  some  time  she  saw  Rose  Cullen- 
der, at  another  time  with  a  great  dog  with  her  : 
she  also  vomited  up  divers  crooked  pins  ;  and 
sometimes  she  was  stricken  with  blindness,  and 
at  another  time  she  was  dumb,  and  so  she  ap- 
peared to  be  in  court  when  the  trial  of  the 
prisoners  was ;  for  she  was  not  able  to  speak 
her  knowledge ;  but  being  brought  into  the 
court  at  the  trial,  she  suddenly  fell  into  her 
fits,  and  being  carried  out  of  the  court  again, 
within  the  space  of  half  an  hour  she  came  to 
herself  and  recovered  ber  speech,  and  there- 
upon was  immediately  brought  into  the  court, 
and  asked  by  the  court,  whether  she  was  in 
condition  to  take  an  oath,  and  to  give  evi. 
dence,  she  said  she  could.  But  when  she  was 
sworn,  and  asked  what  she  could  say  against 
either  of  the  prisoners  f  Before  she  could 
make  liny  answer,  she  iell  into  her  fits,  sbrjefe* 
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rag  oat  in  a  vniiertfble  manner,  crying  bum 
her,  burn  her,  which  were  ail  the  words  the 
could  speak. 

Robert  Ctondkr  father  of  tfat  Mid  Susan 
gave  in  the  same  evidence,  that  hit  wife  Mary 
Chandler  had  given  j  only  as  to  the  eearchiog 
of  Rose  Cullender  as  aforesaid. 

This  was  the  sum  end  substance  of  the  Evi- 
dence which  was  given  agaim*  the  prisoners 
concerning  the  Bewitching  of  the  children  be- 
fore mentioned.  Ac  the  hearing  this  evidence 
there  were  divers  known  persons,  as  Mr.  Ser- 
jeant Keeling,  Mr.  Serjeant  Earl,  and  Mr. 
Serjeant  Barnard,  present.  Mr.  Serjeant 
Keeling  seemed  much  unsatisfied  with  it,  and 
thought  it  not  sufficient  to  convict  the  prisoners  s 
for  admitting  that  the  children  were  in  truth 
bewitched,  yetaaid  he,  it  can  never  be  applied 
to  the  prisoner*,  upon  the  imagination  only  of 
the  parries  afflicted;  for  if  that  might  be  allow- 
ed, no  person  whatsoever  can  be  in  safety,  for 
perhaps  they  might  fancy  another  person,  who 
might  altogether  be  innocent  in  such  matters. 

There  was  also  Dr.  Brown  of  Norwich,  a 
person  of  great  knowledge ;  who  after  this  evi- 
dence given,  and  aeon  view  of  the  three  per- 
sons in  Court,  was  desired  to  give  his  opinion, 
what  he  did  conceive  of  them  t  and  he  was 
dearly  of  opinion,  that  the  persons  were  be- 
witched; and  said,  That  in  Denmark  there 
had  been  lately  a  great  discovery  of  witches, 
who  used  the  very  same  way  of  afflicting  per- 
sons, by  conveying  pins  into  them,  and  crooked 
as  these  pins  were,  with  needles  and  nails. 
And  his  opinion  was*  That  the  devil  in  snch 
cases  did  work  opon  the  bodies  of  men  and 
women,  upon  a  natural  foundation,  (that  is)  to 
stir  op,  and  excite  snch  humours  super-abound- 
ing in  their  bodies  to  a  great  excess,  whereby 
he  did  in  au  extraordinary  manner  afflict  them 
with  such  distempers  as  their  bodies  were  most 
subject  to,  as  particularly  appeared  in  these 
children;  for  he  conceived,  that  these  swoon- 
ing fits  were  natural,  and  nothing  else  but  that 
they  call  the  mother,  but  only  heightened  to  a 
great  excess  by  the  subtilty  of  the  devil,  co- 
operating with  the  malice  of  these  which  we 
term  witches,  at  whose  instance  be  doth  these 
vHlanies. 

Besides  the  particulars  above-mentioned 
touching  the  said  persons  bewitched,  there 
were  many  other  things  objected  against  them 
for  a  further  proof  and  manifestation  that  the 
said  children  were  bewitched. 

As  first,  during  the  time  of  the  Trial,  there 
were  some  experiments  made  with  the  persons 
afflicted,  by  bringing  the  persons  to  touch  them ; 
and  k  was  observed,  that  when  they  were  in 
the  midst  of  their  fits,  to  all  men's  apprehension 
wholly  deprived  of  all  sense  and  understanding, 
closing  their  fists  in  such  manner,  as  that  the 
strongest  man  in  the  Court  could  not  force  them 
open ;  yet  by  the  least  touch  of  one  of  these 
supposed  witches,  Rose,  Cullender  by  name, 
they  would  suddenly  shriek  out  opening  their 
hands,  which  accident  would  not  happen  by 
the  touch  of  any  other  person. 


And  last  they  might  privately  sea  when 
they  were  torched,  by  tea  said  Host  Cullender, 
ahey  were  blinded  with  their  own  auroas,  ami 
the  touching  took  the  same  effect  as  Wore, 

There  was  an  ingenious  person  that  objected, 
there  might  he  a  great  fallacy  in  this  capers* 
met*,  and  there  ought  not  to  be  any  stress  pot 
aeon  this  to  convict  the  parties,  for  the  clnhJrea 
might  counterfeit  this  their  distemper,  and  per* 
carving  what  was  done  to  them,  they  might  in 
snob  manner  auddenly  alter  the  motion  and 
gesture  of  their  bodies,  on  purpose  to  induce 
persona  to  believe  that  they  were  not  natural, 
but  wrought  strangely  by  the  touch  of  the  pri* 


Wherefore  to  avoid  this  scruple  it  was  pri* 
vntely  desired  by  the  judge,  that  the  lord  Corn- 
walk?,  sir  Edmund  Bacon,  and  Mr.  Serjeant 
Keeling,  and  some  other  gentlemen  there  m 
Court,  would  attend  one  of  the  distempered 
persons  in  the  farther  part  of  the  Hall,  whilst 
she  was  in  her  fits,  and  then  to  send  for  one  of 
the  witches,  to  try  what  wouM  then  happen, 
which  they  did  accordingly :  and  Amy  Duny 
was  conveyed  from  the  bar  and  brought  to  the 
maid  t  they  put  an  apron  before  her  eyes,  end 
then  one  other  person  touched  her  bane,  which 
produced  the  same  effect  as  the  touch  of  the 
witch  did  in  the  Court*  Whereupon  the  gen- 
tlemen returned,  openly  protesting,  that  thee 
did  believe  the  whole  transaction  of  this  bust* 
nest  was  a  mere  imposture. 

This  put  the  Court  and  all  persons  into  a 
stand.  Bat  at  length  Mr.  Pacy  did  declare, 
That  possibly  the  maid  might  be  deceived  by  a 
suspicion  that  the  witch  touched  her  when  the 
did  not.  For  he  had  observed  divers  tiinet, 
that  although  they  could  not  speak,  but  were 
deprived  of  the  use  of  their  tongues  and  limbs, 
that  their  muterBtandings  were  perfect,  for  that 
they  have  related  divers  things  which  have  been  < 
when  they  were  in  their  fits,  after  they  were 
recovered  out  of  them.  This  saying  of  mV. 
Pacy  was  found  to  be  true  afterwards,  when 
his  daughter  was  fully  recovered  (at  she  after* 
wards  was,)  as  shaH  in  due  time  be  related : 
For  she  was  asked,  whether  she  did  hear  and 
understand  any  thing  that  was  dene  and  acted 
in  the  Court,  during  the  time  that  she  lay  at 
one  deprived  of  her  understanding  ?  and  she 
said,  she  did  :  and  by  the  opinions  of  some, 
this  experiment,  (which  others  would  have  a 
fallacy)  was  rather  a  confirmation  that  the 
parties  were  reaRy  bewitched,  than  otherwise : 
for  say  they,  it  is  not  possible  that  any  shoeM 
counterfeit  such  distempers,  being  accompanied 
with  such  various  circumstances,  much  lest 
children;  and  for  so  long  time,  and  yet  undfe* 
covered  by  their  parents  and  relations:  For  no 
man  can  suppose  that  they  should  all  conspire 
together,  (being  out  of  several  families,  and,  at 
they  afirm,  no  way  related  one  to  the  other, 
and  scarce  of  familiar  acanatntance)  to  do  an 
act  of  this  nature  whereby  no  benefit  or  advan- 
tage could  redound  to  any  of  the  parties,  but  a 
guilty  conscience  for  perjuring  themselves  in 
taking  the  hves  of  t*o  poor  simple  women 
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away,  and  there  appears  no  malice  in  the  case. 
For  the  prisoners  themselves  did  scarce  so  much 
it  object  it.  Wherefore,  say  tbey,  it  is  very 
evident  that  the  parties  were  bewitched,  and 
that  when  they  apprehend  or  understand '  by 
an?  meaiuvthat  the  persons  who  have  done 
them  this  wrong  are  near,  or  touch  them ;  (ben 
their  spirits  being  more  than  ordinarily  moved 
with  rage  and  anger  at  them  being  present, 
tbey  do  use  more  violent  gestures  of  their 
bodies,  and  extend  forth  their  hands,  as  desirous 
to  Jay  hqldupon  (hem ;  which  at  other  times 
not  having  the  same  occasioo,  the  instance 
there  falls  not  out  the  same. 

Sadly,  One  John  Soam  of  Leystoff  aforesaid, 
yeoman,  a  sufficient  person,  deposeth,  that  not 
Jons;  since,  in  harvest  time  he  had  three  carts 
which  brought  home  his  harvest,  and  as  they 
were  going  in  to  the  afield  to  load,  one  of  the  carts 
wrenched  the  window  of  Rose  Cullender's  boose, 
whereupon  she  came  out  in  a  great  rage  and 
threatened  this  depoueut  for  doing  that  wrong, 
so  they  passed  along  into  the  fields  and  loaded 
all  the  three  cans,  the  other  two  carts  returned 
sate  home,  and  back  again,  twice  loaded  •  that 
day  afterwards ;  but  as  to  this  cart  which  touch- 
ed Rosa  Cullender's  house,  after  it.  was  loaded, 
it  was  overturned  twice  or  thrice  that  day  ;  and 
After  that  tbey  had  loaded  it  again  the  seoond 
or  third  time,  as  tbey  brought  it  .through  the 
gat*  which  leadetb  out  of  the  field  into  the  town, 
the  cart  stuck  so  fast  in  the  gates-head,  that 
they  could  not  possibly  get  it  through,  but  were 
inforced  to  cut  down  the  post  of  the  gate  to 
snake  the  cart  pass  through,  although  they  could 
not  perceive  that  dsa  cart  did  of  either  side 
touch  the  gate-posts.  And  this  deponent  fur- 
ther saith,  that  after  they  had  got  it  through 
the  gate-way,  tbey  did  with  Jnach  difficulty  get  it 
home  iota  the  yard  ;  but  for  all  that  ihey  could 
do,  they  could  not  get  the  cart  near  unto  the  place 
where  they  should  unload  the  corn,  but  were 
fain  to  unload  it  at  a  great  distance  from  the 
place,  And  when  tbey  be^an  to  unload  tbey 
found  much  difficulty  therein,  it  being  so  hard 
,  a  labour  that  they  were  tired  that  first  came; 
and  when  others  came  to  assist  them,  their 
noses  burst  forth  a  bleeding :  so  they  were 
fain  to  desist  and  leave  it  until  the  next  morn- 
ing, and  (ben  they  unloaded  it  without  any  diffi- 
culty at  alL 

Robert  Sherringhum  also  deposeth  against 
Rose  CuUeoder,  that  about  two  years  since, 
passing  along  the  street  with  his  cart  and  horses 
the  axletree  of  his  cart  touched  her  house,  and 
broke  down  some  part  of  it,  at  which  6he  was 
very  much  displeased,  threatening  him,  that  his 
horses  should  suffer  for  it ;  and  so  it  happened, 
for  all  those  horses,  being  four  in  number,  died 
within  a  short  time  after :  since  that  time  he 
hath  had  great  losses  by  the  sudden  dying  of 
his  other  cattle ;  so  soon  as  his  sows  pigged, 
the  pigs  would  leap  and  caper,  and  immediately 
fall  down  and  die.  Also,,  not  long  after,  he 
was  taken  with  a  lameness  iu  his  limbs  that  he 
Could  neither  go  nor  stand  for  some  days. 
&(ier  nil  this,  he  was  very  much  vexed  with 


great  number  ,of  bee  of  an  extraordinary  big- 
ness, and  although  he  many  time*  shitted  I  mo- 
self,  yet  he  was  not  any  thing  the  better,  but 
would  swarm  again  with  them ;  so  that  in  the 
conclusion  be  was  forced  to  burn  all  bis  clothes, 
being  two  suits  of  apparel,  and  then  was  clean 
from  them. 

As  concerning  Amy  Duny,  one  Richard 
Spencer  deposeth,  that  about  the  first  of  Sep- 
tember last,  he  heard  her  say  at  his  house,  that 
the  devil  would  not  let  her  re»t  until  she  were 
revenged  on  one  Cornelius  SandeswelTs  wife. 

Ann  SandcsweU,  wife  unto  the  above-said 
Cornelius,  deposed,  tliat  about  seven  or  eight 
years  since,  she  having  bought  a  certain  num- 
ber of  geese,  meeting  with  Amy  Duny,  she  told 
her,  if  she  did  not  fetch  her  geese  home  they 
would  all  be  destroyed :  which  in  a  few  days 
after  it  came  to  pass. 

Afterwards  the  said  Amy  became  tenant  to 
this  deponent's  husband  for  a  house,  who  told 
her,  that  if  she  looked  not  v<ell  to  such  a  chim- 
ney in  her  house  that  the  same  would  tall : 
whereupon  this  deponent  replied,  that  it  was 
a  new  one ;  but  not  minding  much  her  words, 
at  that  time  they  parted.  But  iu  a  short  time 
the  chimney  foil  down  according  as  the  said 
Amy  had  said. 

Also  this  deponent  farther  saith,  that  her 
brother  being  a  fisherman,  and  using  to  go  into 
the  Northern  Seas,  the  desired  him  to  send  her 
a  firkin  offish,  which  he  did  accordingly ;  and 
she  having  notice  that  the  said  firkin  was 
brought  into  Leystoff-Road,  she  desired  a  boat- 
man to  bring  it  ashore  with  the  other  goods  tbey 
were  to  bring;  and  she  going  down  to  meet 
the  boat-man  to  receive  her  fish,  desired  the 
said  Amy  to  go  along  with  her  to  help  her  home 
with  it;  Amy  replied,  she  would  go  when  she 
had  it.  And  thereupon  this  deponent  went  to 
the  shore  without  her,  and  demanded  of  the 
boat-man  the  firkin,  they  told  her,  that  they 
could  not  keep  it  in  the  boat  from  falling 
into  the  sea,  aod  they  thought  it  was  gone  to 
the  devil,  for  they  never  saw  the  like  before. 
And  being  demanded  by  this  deponent,  whe- 
ther any  other  goods  in  the  boat  were  likewise 
lost  as  well  as  hers?  they  answered  not  any. 

This  was  the  substaoce  of  the  whole  evidence 
|iven  against  the  prisoners  at  the  bar;  who  be- 
ing demanded,  wbnt  they  had  to  say  for  them- 
selves ?  they  replied,  nothing  material  to  any 
tiling  that  was  proved  against  them.  Where- 
upon, the  judge  in  giving  his  direction  to  the 
jury,  told  them,  that  he  would  not  repeat  the 
evidence  unto  them,  lest  by  so  doing  he  should 
wrong  the  evidence  on  the  one  side  or  on  the 
other.  Only  this  acquainted  them,  that  they 
had  two  things  to  enquire  after.  Fiist,  Whe- 
ther or  no  these  children  were  bewitched! 
Secondly,  Whether  the  prisoners  at  the  bar 
were  guilty  of  it? 

That  there  were  such  creatures  as  witches  be 
made  no  doubt  at  all ;  For  first,  the  scriptures 
bad  affirmed  so  much.  Secondly,  the  wisdom  of 
all  nations  had,  provided  .laws  against  such  per- 
sons, which  is  an  argument  of  their  confidence 
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of  such  &  crime.  And  such  hath  been  the  judg- 
ment of  thb  kingdom,  as  appears  bj  that  act  of 
parliament  which  hath  provided  punishments 
proportionable  to  the  quality  of  the  offence. 
And  desired  them,  strictly  to  observe  their  evi- 
dence ;  and  desired  the  great  God  of  heaven  to 
direct  their  hearts  in  this  weighty  thing  they 
had  in  hand :  For  to  condemn  the  innocent,  an<j 
to  let  the  guilty  go  free,  were  both  an  abomina- 
tion to  the  Lord. 

With  this  short  direction  the  jury  departed 
from  the  bar,  and  within  the  space  of  half  an 
hour  returned,  and  brought  them  in  both 
Guilty  upon  the  several  indictments,  which  were 
thirteen  in  number,  whereupon  they  stood  in- 
dicted* 

This  was  upon  Thursday  in  the  afternoon, 
March  13, 1665.  The  next  morning,  the  three 
children  with  their  t  parents  came  to  the  Lord 
Chief  Baron  Hales's  lodging,  who  ail  of  them 
apake  perfectly,  and  were  as  in  good  health  as 
ever  they  were;  only  Susan  Chandler,  by  rea* 
sou  of  her  very  much  affliction,  did  look  very 
thin  and  wan.  And  their  friends  were  asked 
at  what  time  they  were  restored  thus  to  their 


speech  and  health  r  And  Mr.  Pacy  did  affirm. 
That  within  less  than  half  an  hour  after  the 
witches  were  convicted,  iliey  were  all  of  them 
restored,  and  slept  well  that  nigbt,  feeling  no 
pain ;  only  Susan  Chandler  felt  a  pain  like 
pricking  of  pins  iu  her  stomach. 

After,  they  were  all  of  them  Drought  down 
to  the  court,  but  Ann  Durent  was  so  fearful  to 
behold  tbem,  that  she  desired  she  might  not  see 
them.  The  other  two  continued  in  the  court 
and  they  affirmed  in  the  face  of  the  country,  and 
before  the  witches  themselves,  what  before  hath 
been  deposed  by  their  friends  and  relations; 
the  prisoners  not  much  contradicting  them.  Jir 
conclusion,  the  judge  and  all  the  court  were 
fully  satisfied  with  the  verdict,  and  thereupon 
gave  judgment  against  the  witches  that  they 
should  be  hanged. 

They  were  much  urged  to  confess,  but  would 
not. 

That  morning  we  departed- for  Cambridge, 
but  no  reprieve  was  granted :  AnA  they  were 
executed  on  Monday  the  17th  of  March  fol- 
lowing, but  they  confessed  nothing. 


(B20.  The  Trial  of  Mr.  Benjamin  Keach,  at  the  Assizes  at  Ayls- 
bury,  in  Buckinghamshire,  for  a  Libel :  17  Charles  II.  a.  d. 
1665. 


BENJAMIN  Keach  of  Window,  in  the 
county  of  Bucks,  having  wrote  a  little  book, 
entitled, "  The  Child's  Instructor;  or,  A  New 
and  Easy  Primmer  :*'  in  which  were  contained 
several  things  contrary  to  the  doctrine  and 
ceremonies  of  the  church  of  England ;  as, 
That  infants  ought  not  to  be  baptized ;  That 
laymen  may  preach  the  Gospel ;  That  Christ 
shall  reign  personalty  upon  the  earth  in  the 
latter  day,6te.  He  had  no  sooner  got  it  print- 
ad,  and  some  of  them  sent  down  to  him,  but 
one  Mr.  Strafford,  a  justice  of  the  peace  for 
that  count v,  receired  information  of  it.  Where- 
apon,  taking  a  constable  with  him,  he  went  in 
quest  of  the  said  books ;  and  coming  to  the 
house  of  Mr.  Keach,  found  and  seised  several 
of  them,  bound  Mr.  Keach  over  to  answer  for 
it  at  the  next  assizes  in  a  recognizance  of 
1002.  and  two  sureties  with  him  m  50/.  each. 

The  neat  Assize  holden  for  the  said  county 
was  at  Aylsbury  on  the  8th  and  9th of  October 
1664.  Lord  Chief  Justice  Hyde  being  Judge. 
On  the  1st  of  which  .days,  in  the  forenoon,  Mr. 
Keach  was  called  upon ;  who  answering  to  his 
name,  was.  brought  to  the  bap, and  examined  as 
follows : 

Judge.  Did  you  write  this  book?  [Hold- 
ing out  one  of  the  Priminers  in  his  hand.} 

Keach.    I  writ  most  of  it. 

Judge.  What  have  you  to  do  to  take  other 
men's  trades  out  of  their  hands?  I  belief  e  you 
•an  preach  as  well  as  write  books.  Thus  it  is 
to  let  yon,  and  such  as  you  are.  have  the  Scrip- 
ture to  wrest  to  your  own  destructaon.    Yea 


have  made  in  your  book  a  new  Creed  :  I  have 
seen  three  Creeds  before ;  but  I  never  saw  a 
fourth  till  you  made  one. 
*  Keach.    I  have  not  made  a.Creed,  but  a  con* 
feasion  of  the  Christian  faith. 

Judge.    Well,  that  is  a  Creed  then. 

Keach.  Your  lordship  said  you  had  never 
seen  but  three  Creeds ;  but  thousands  of  Chris- 
tians have  made  a  confession  ef  their  faith. 

After  this  the  Judge  observed  to  the  Court 
several  things  which  were  wrrten  in  the  said 
book,  concerning  Baptism  and  the  Ministers  of 
the  Gospel,  which  were  contrary  &  the  Liturgy 
of  the  Church  of  England,  and  so  a  breach  of 
the  Act  of  Uniformity. 

Keach.    My  lord,  as  to  those  things— 

Judge.  You  shall  not  preach  hen.  nor  give 
the  reasons  of  your  damnable  doctrine,*  to 
seduce  and  infect  his  majesty's  subject*  These' 
are  not  things  for  such  ns  you  are  to  rnedve  with,' 
and  to  pretend  to  write  books  of  di  inity  :' 
but  I  will  try  you  for  it  before  I  sleep.  ' 

^After  this  he  gave  directions  to  the  C!<rk  to 
draw  up  the  Indictment ;  an+  the  witnesses 
were  sworn,  and  ordered-  to  stand  bv  theCerk' 
till  the  Indictment  was  finished,  and 'then  togo* 
with  it  to  the  grand  inquest. 

"*     ■   ■■  ■     ii      ii     i      ii, 

•  Upon  the  cruelty,  brutality,  and  illegality 
of  the  conduct  of  Chief  Justice  Hyde  in  this 
Trial,  see  the  observations  of  Mr.  Dunning  (a£ 
terwards  lord  Ashburton)  m  his  Speech  in  the 
House  of  Commons.  December  0tb  17T0.  Sea 
CobUPisi.  Hkt. 
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law?1    A.   Because  the  fleshy  seed  is  cast 

out :  Though  Ood  under*  thai  dispensntiea 

did  receive  innnts  in  a  lineal  way  by  geae- 

ration,  yet  he  that  hath  the  bey  of  David, 

thai  upenetb  aad    ad   man  chnttetb,  that 

'  shucteth  aad  no  man  openeth,  hatb  that  op 

'  that  way  into  the  Church;  ami  hath  opened 

'  the  door  of  regeneration,  receiving  in  neat 

*  bat  belie? era.  fi.  What  then  is  the  etate  of 
'infants?  A.  Infants  that  die  are  members 
'  of  the  kingdom  of  Glory,  though  they  be 

*  not  member*  of  the  visible  Church.  Q.  Do 
4  they  then  that  brine  in  infanta  in  a  fleshly 
4  and  lineal  way,  err  From  the  way  of  truth! 
'  A.  Yea!  they  do;  for  they  make  not  God's 

*  holy  word  their  rule,  but  do-  pretume  to 
'  open  a  door  that  Christ  hath  shut,  ami  none 

*  ought  to  open/  And  also  in  another  place 
thou  hast  wickedly  and  maliciously  com- 
posed "  A  short  Confession  of  the  Christka 
Faith ;"  wherein  then  hast  affirmed  this  coo* 
earning  the  second  person  in  the  Blesved 
Trinity,  in  these  plain  English  words:  *  I  alio 
1  believe  that  he  rose  again  the  third  day  from 
'  the  dead,  and  ascended  into  Heaven  nbove, 
'  and  there  now  sitteth  on  the  right  hand  of 

\j\nr   vmv    niHvi  ,    huh  ii  viv  incnc«  nrr  mm 

4  come  again   at  the  appointed  time  of  the 
'  Father  to  reign  personally  upon  she  earth, 
<  and  to  be  judge  of  the  quick  and  dead.1 
And  in  another  place  thot>  hast  wickedly  and 
maliciously  affirmed  these  things  concerning 
true  Gospel-Ministers,  in  these  plain  English 
words  following:  f  Christ  hath  not  chosen  the 
'  wise  and  prudent  maa  after  the  flesh,  not 
'  great  doctors  and  rahbies;  Not  many  mighty 
1  and  noble,  saitb  Paul,  are  called:  but  rattier 
'  the  poor  and  despised,  even  tradesmen,  aad 
4  such-like,  as  was  Matthew,  Peter,  Andrew, 
'  Paul,  and  others.    And  Christ's  true  minis- 
ters have  not  their  learning  and  wisdom  from 
men,  or  from  universities,  or  human  schools 
for  human  learning.    Arts  and  sciences  are 
not  essential  to  making  of  a  tone  minister, 
but   the  gifts  of    God,   which  cannot  be 
bought  with  silver  and  gold;  and  also  as 
they  have  freely  received  the  gift,  so  they  no 
finely  administer:   They  do  not  preach  for 
hire,  for  gain  and  filthy  lucre :  They  are  not 
like  the  false  teachers,  who  look  for  gaia 
from  their  quarter;  who  eat  the  fat,  and 
clothe  themselves  with  the  wool,  and  kill 
them  that  are  fed*  those  that  put  not  into 
their  mouihs,  they  prepare  war  against : 
Also  they  are  not  Lords  over  God's  heritage, 
they  rule  them  not  by  force  and  cruelty, 
neither  have  they  power  to  force  and  com- 
pel men  to  believe  and  obey  their  doctrines, 
but  are  only  to  persuade  and  intreat ;  for 
this  is  the  way  of  the  Gospel,  an  Christ 
taught  them :' 

'And  many  other  things  hasttboa  seditiously, 
wickedly,  and  maliciously  written  in  the  said 
booh,  to  the  great  displeasure  of  Almighty 
God,  the  scandal  of  the  liturgy  of  the  church 
of  England,  the  disaffection  of  the  king's  poo* 
pm  to*  hisuM^efty'sgevecnmeot,  the  danger  of 


Judge.  Gentlemen  of  the  Grand  Jnry,  I 
shall  send  you  presently  a  bill  against  one  that 
hath  taken  upon  him  to  writs  anew  Primmer  for 
the  instruction  of-  your  cbiWuen :  He  is  a  base 
ami  dangerous  fellow ;  and  if  this  be  suffered, 
children  by  learning  of  it  will  become  such  as 
he  is,  and  therefore  I  hope  you  wiU  do  your 
duty. 

The  Indictment  being  long,  took  so  much 
time  to  draw  it  up,  that  the  Trial  did  not  come 
on  till  the  next  day. 

The  next  day,  the  Court  being  set,  the  Grand 
Jury  found  the  bill,  aad  brought  k  in  indossed 
Btila  vera. 

Clerk.    Benjamin  Reach,  come  to  the  bar. 

Mr.  Reach  comes  to  the  bar. 

Clerk.  Hear  your  Charge.  '  Tbou  art  here 
4  indicted  by  the  name  of  Benjamin  Reach,  of 
4  the  parish  ofWinslow,in  the  county  of  Bucks: 
4  For  that  tbou  being  a  seditious,  heretical,  and 
4  schismatical  person,  evilly  and  inaliessusly 
'  disposed,  aad  diseancted  to  his  majesty's  gc- 
4  verument,  and  the  government  of  She  Church 
'  of  England,  didst  maliciously  and  wickedly, 
4  on  the  1st  day  of  May,  in  the  16th  year  of  the 
'.reign  of  our  sovereign  lord  the  king,  write, 
'  print,  and  publish,  or  cause  to  be  written, 
'  printed,  and  published,  one  seditious  and 
r  venomous  book,  entitled,  "The  Child's  In- 
'structor;  or,  A  New  and  Easy  Primmer f 
4  wherein  ore  contained  by  way  of  Question 
'  and  Answer,  these  damnable  positions,  con- 
'  trary  to  the  book  of  Common  Prayer,  and 

<  the  Liiunjy  of  the  Church  of  England:  That 
'  is  to  say,  in  one  place  you  have  thus  written ; 

*  <  g.  Who  arc  tne  right  subjects  of  baptism  ? 
4  (  A.  Believers,  or  godly  men  and  women  only, 
4  4  wbo  can  mak*  confession  of  their  faith  and 
' '  repentance/  And  in  another  place  you 
'  have  malicionsW  and  wickedly  written  these 
4  words;    <  8.  Hdw  shall  it  then  go  with  the 

_  *  <  Saints?    -4>  O,  very  well.    It  it  the  day 
* '  they  have  loaged  for:    Then  they  shall  hear 

*  *  that  sencenca,  Come,  ye  blessed  of  my  Fa* 
'  *  ther,  inherit  the  kingdom  prepared  for  you ; 
'  *  and  so  shdl  they  reign  with  Christ  on  the 

*  *  earth  a  thousand  years,  even  on  Mount  Sioo, 
' '  in  New  Jerusalem;  for  there  will  Christ's 
* '  throne  te,  on  which  they  must  sit  down  with 
4  4  htm.'    rben  follows  this  Question,  with  the 

*  Answer  thereto,  in  these  plain  English  words: 
4  '  2.  Vheo  shall  the  wicked  and  the  fallen 
' '  amies,  which  be  the  Devils,  be  judged  ?    A. 

<  <  Wbm  the  thousand  years  shall  be  aspired, 
'  *  the?  shall  the.  rest  of  the  devils  be  raised, 
'  <  aid  then  shall  be  the  general  aad  last  judg* 
'  <  nant,  then  shall  all  the  rest  of  (be  dead  and 
« <  chvils  be  judged  by  Christ  aad  his  glorified 
4  'iaints;  and  they  being  arraigned  and  judged, 

*  f  the  wicked  shall  be  condemned,  and  east  by 
4 '  angels  into  the  lake  of  fire,  there  to  he  burn- 
'  *  ed  for  ever  and  ever/ 

t  In  another  place  thou  hast  wickedly  and 
4  maliciously  written  these  plain  EogUsh  words : 
41  ft.  Why  may  not  inmnts  be  received  into 

*  *  the  Church  now,  as    they  ware  amjei  ths> 
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*  the  peace  of  this  -kingdom*  to  the  evil  example 

*  of  others,  and  contrary  to  toe  statute  in  that 

*  case  made  and  provided.    How  say  you,  Ben- 
'  jamin  Keach ;  are  you  Guilty,  or  Not  Guilty  ?' 

Ktach.  The  Indictment  is  so  very  long^that 
I  caonot  remember  half  of  it,  nor  have  I  been 
accustomed  to  plead  to  Indictments:  therefore 
I  desire  a  copy  of  it,  and  liberty  to  confer  viih 
counsel  about  it,  in  order  to  put  in  my  excep- 
tions, and  then  I  shall  plead  to  it. 

Judge*  it  is  your  intention,  I  perceive,  to 
delay  your  trial  to  the  next  assize. 

Keach.  No,  my  lord,  I  have  no  design  by 
this  to  delay  my  trial. 

Judge,  I  will  not  deny  you  what  is  your 
right,  but  you  must  first  plead  to  your  Indict- 
ment, and  afterwards  you  shall  have  a  copy  of  it. 

Keach.  I  desire  I  may  have  a  copy  of  it 
before  I  plead,  in  order  to  put  in  my  Exceptions 
against  it. 

Judge.  You  shall  not  have  it,  before  you 
plead  Guilty  or  Not  Guilty. 

Keach.  It  is  what  has  been  granted  to  others. 

Judge.  You  shall  not  have  it  first;  aud  if 
you  refuse  to  plead  Guilty  or  Not  Guilty,  I 
shall  take  it  pro  confe$$ot  and  give  judgment 
against  you  accordingly. 

Keach.  Not  Guilty,  my  lord. 

Judge.  Now  you  may  have  a  copy  of  your 
Indictment,  and  I  will  give  you  an  hour's  time 
to  consider  of  it. 

Keach.  If  I  may  have  bo  longer  time,  I 
don't  desire  any. 

Judge.  I  have  something  else  to  do  than 
wait  upon  you ;  you  are  not  a  person  fit  to  go 
abroad  till  next  Assise,  and  you  will  think  it 
hard  if  I  should  commit  you  to  gaol  till  then : 
but  because  you  shall  not  say  but  that  you 
were  offered  fair,  if  you  will  find  sufficient  sure- 
ties for  your  appearance  at  the  next  assize,  and 
for  your  good  behaviour  till  then,  you  shall  not 
be  tried  till  then. 

Keach.     My  lord,  I  am  content  to  be  tried 

Go  on  then,  a  God's  name. 
Gentlemen  of  the  Jury,  answer  to 
your  names,  &c. 

Then  the  Jury  were  sworn,  well  and  truly  to 
try  the  traverse  between  the  king's  majesty 
and  the  prisoner  at  the  bar. 

Judge.  Clerk,  read  the  Indictment.  [He 
reads  it.] 

Gentlemen  of  the  Jury,  the  prisoner  at  the 
bar  has  pleaded  Not  Guilty,. and  your  charge  is 
to  inquire  whether  he  be  guilty  or  not. 

Then  the  Witnesses  were  sworn,  who  were 
Neal  and  Whitehall. 

Neal  deposed,  That  justice  Strafford  sent  for 
him  to  his  house;  when  he  came  there,  the  jus- 
rice  sent  him  back  again  for  his  staff  of  autho- 
rity ;  which  being  done,  be  went  with  the  jus- 
tice to  one  Moody's  stall,  and  asked  for  some 
Primmers  which  he  had;  he  answered,  that  he 
bad  none.  That  from  thence  they  went  to.  Mr. 
Reach's  house,  where  first  they  saw  bis  wife, 
jho  told  them  he  was  in  an  inward  room. 
They  asked  her,  if  there  were  not  some  Prim- 

*ou  VI. 


now. 
Judge. 
Clerk. 


men  in  the  house?  $he  said,  there  was,  and 
about  thirty  were  brought  forth  and  delivered 
to  them. 

Then  Justice  Strafford  himself  was  also  exa- 
mined: he  said,  That  lie  found  the  Primmers 
now  before  the  Court  in  Beoj.  Reach's  house, 
and  seized  them  ;  and  that  the  prisoner  at  the 
bar  had  confessed  before  him,  that  he  writ  and 
composed  the  said  book. 

Then  a. Copy  of  the  prisoner's  Examination 
before  the  said  justice,  signed  with  his  own 
hand,  was  produced  and  read;  wherein  was 
contained,  That  the  prisoner  being  asked  whe- 
ther he  was  the  author  or  writer  of  the  said 
Book?  answered,  Yes,  he  was.  And  further 
declared,  That  he  delivered  a  part  of  the  copy 
to  one  Oviat  a  printer  at  London,  since  dead; 
and  that  the  rest  of  the  copy  he  sent  up  by  ano- 
ther hand,  but  that  he  kuew  not  who  printed 
it :  That  about  forty  of  them  were  sent  down 
to  him,  of  which  he  had  dispersed  about  twelve, 
and  that  the  price  was  five- pence  each  book. 

After  this  the  Judge  called  for  a  Common- 
Prayer-Book,  and  laid  it  before  him,  and  order- 
ed one  of  the  Primmers  to  be  given  to  the  gen- 
tlemen of  the  Jury,  and  bid  them  look  on  those 
parts  where  the  Jeaves  were  turned  down. 

Judge.  Clerk,  read  those  sentences  in  the 
Indictment,  which  are  taken  out  of  the  book, 
that  the  Jury  may  turn  to  them,  and  see  that 
the  said  positions  are  contained  in  the  book. 

CUrk.  «  Q.  Who  are  the  right  subjects  of 
'  Baptism  ?    A.  Believers  or  godly  men   and 

*  women   only,  who  can  make   confession  of 
'  their  faith  and  repentance.' 

Judge.  This  is  contrary  to  the  book  of  Com* 
mon -Prayer,  for  that  appoints  infants  to  be 
baptised,  as  well  as  men  and  women.  [Here 
he  read  several  places  in  ihe  Liturgy,  wherein 
the  baptising  of  infants  is  enjoined  and  directed.] 

Clerk  reads.  '  Q.  How  shall  it  then  go  with 
'  the  saints?  A.  Oh,  very  well !  it  is .  the  day 
'that  they  have  longed  for:  then  they  shall 
'  bear  that  sentence,  Come,  ye  blessed  of  my 
1  Father,  inherit  the  kingdom  prepared  for  you  : 
1  And  so  shall  they  reign  with  Christ  on  earth 
'  a  thousand  years,  &c.' 

Judge.  This  is  contrary  to  the  Creed  in  the 
Book  of  Common- Prayer,  and  is  an  old  heresy, 
which  was  cast  out  of  the  Church  a  thousand 
years  ago,  and  was  likewise  condemned  by  the 
Council  of  Constance  about  500  years  ago,  and 
bath  lain  dead  ever  since,  till  now  this  rascal 
hath  revived  it. 

Clerk  reads.  '  Q.  Why  may  not  infants  be 
6  received  into  the  Church  now,  as  they  were 
'  under  the  law  ?  A.  Because  the  fleshly  seed  it 

*  cast  out,  &c.  Q.  What  then  is  the  state  of 
'  infants?  A.  Infants  that  die,  are  members  of 
'  the  kingdom  of  Glory,  though  they  be  not 
'  members  of  the  visible  Church.  Q.  Do 
'  they  then  that  bring  in  infants  by  a  fleshly 
'  lineal  way,  err  from  the  truth  ?  A.  Yea,  they 
'  do  ;  for  they  make  not  God's  holy  word  their 

'  rule,  bnt  do  presume   to  open   a  door  that  , 
'  Christ  bath  shut,  and  none  ought  to  ooen/ 
Judge.  This  also  is  contrary  to  the  book  of 
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Common-Prayer,  which  appoints  infants  to  be 
received  into  the  Church,  and  directs  the  priest 
to  say,  when  be  hath  sprinkled  the  child,  *  We 

*  receive  this  child    into  the  congregation  of 

<  Christ's  flock.'  And  whereas  he  says  that  in- 
fants that  die  are  members  of  the  kingdom  of 
Glory,  though  not  of  the  visible  Church,  be 

•speaks  this  of  infants  in  general,  and  so  the 
child  of  a  Turk  or  Heathen  is  made  equal  with 
the  child  of  a  Christian :  Bat  the  Church*  hath 

-otherwise  determined;  that  is,  if  an  infant  die 
after  baptism,  and  before  it  hath  actually 
sinned,  it  is  saved,  because  orifioal  sin  is  wash- 
ed away  in  baptism.     Read  on. 

CUrk. ,  Also  in  another  place  thou  hast 
wickedly  and  maliciously  composed, '  A  short 

*  Confession  of  faith/  in  which  thou  hast  affirmed 
thus,  concerning  the  second  person  in  the 
blessed  Trinity,  in  these  plain  English  words; 

*  I  also  bchete  that  he  rose  again  the  third  day 
.'  from  the  dead,  and  ascended  into  heaven,  and 

<  there  now  sitteth  at  the  right  hand  of  God 
4  the  Father;  and  from  thence  he  shall  come 
-*  again  at  the  appointed  time  of  the  Father,  to 
•*  reign  personally  upon  the  earth,  and  to  be 

'  «  the  judge  of  the  quick  and  the  dead.' 

Judge.  This  is  Contrary  to  our  Creed :  for 
whereas  be  saitb,  *  From  thence  he  shall  come 
4  again  at  the  appointed  time  of  the  Father,  to 

*  reign  personally  upon  the  earth,  and  to  be 
1  judge  both  of  the  quick  and  the  dead  ;'  oar 
Creed  only  snith,  '  From  thence  he  shall  come 
'  to  judge  both  the  quick  and  the  dead.' 

Clerk,  And  in  another  place  thou  hast 
wickedly  and  maliciously  affirmed  these  things 
concerning  true  Gospel-Ministers,  in  these 
plain  English  words  following:  '  Christ  hath  not 
4  chosen  the  wise  and  prudent  men  after  the 
«  flesh,  .not  great  doctors  and  rabbies ;   Not 

*  many  mighty  and  noble,  saithPaul,  are  called, 
4  &c.  as  above.' 

Judge.  This  also  is  contrary  to  the  Book  of 
Common-Prayer:  for  whereas  the  position  in 
the  Indictment  saith,  Christ  hath  not  chosen 
great  rabbies  and  doctors,  but  rather  the  poor, 
and  despised,  and  tradesmen;  the  Book  of 
Common- Prayer  doth  admit  of  such.  [Here 
be  rend  some  passages  concerning  the  qualifi- 
cation of  Ministers,  and  their  manner  of  Con- 
secration. ]  Because  Christ,  when  he  was  upon 
the  earth,  made  choice  of  tradesmen  to  be  liis 
disciples;  therefore  this  fellow  would  have 
ministers  to  be  such  now ;  taylors,  and  pedlars, 
and  tinkers,  aod  such  fellows  as  he  is:  But  it 
is  otherwise  now,  as  appears  from  the  manner 
in  which  tlie  Church  has  appointed  them  to  be 
oboten,  ordained,  and  consecrated. 

The  Judge  having  thus  gone  through  the  Tn- 
dictmeot,  the  prisoner  began  to  speak  in  his 
defence. 

Keach.    As  to  the  doctrines— 

Judge.  You  shall  not  speak  here,  except  to 
the  matter  of  fact  t  that  is  to  say,  whether  you 
writ  this  book  or  not. 

Keach.,  I  desire  liberty  to  speak  to  the  par- 
ticulars in  my  Indictment,  aod  those  things  that 
have 


Judge,  You  shell  not  be  suffered  to  give  the 
reasons  for  your  damnable  doctrine  here,  to  se- 
duce the  king's  subjects. 

Keach.  1%  my  religion  -so  bad,  that  I  may 
not  be  allowed  to  speak  ? 

Judge,  I  know  your  religion,  you  ore  a 
Fifth  Monarchy  Man ;  and  you  can  preach,  as 
well  as  write  books;  and  you  will  preach  here, 
if  I  would  let  you:  but  I  shall  take  such  order 
as  you  shall  do  no  more  mischief. 

keach.  I  did  not  write  all  the  hook,  for 
there  is  an  epistle  to  it  written  by  another  band ; 
neither  can  it  be  proved  that  I  writ  all  that  is 
put  into  the  Indictment. 

Judge.  It  is  all  one  whether  yon  writ  it  your- 
self, or  dictated  to  another  to  write  it :  but  it 
appears  by  yonr  examination  under  your  own 
hand,  that  you  wrote  it  all. 

Keach. .  Because  I  writ  the  major  part  of  ir, 
I  was  contented  to  let  it  go  with  the  word  ell 
in  my  examination  before  justice  Strafford ;  but 
I  cannot  in  conscience  say  I  wrote  it  all  r  nor 
is  it  proved  that  I  published  it. 

Judge.  Yes,  you  did  ;  for  Moody  had  six 
books  of  you. 

Keach.  I  did  neither  sell  them,  nor  deliver 
tbem  to  him. 

Judge.  He  had  them  at  your  house,  and  it 
is  not  likely  be  should  take  them  without  your 
consent. 

Keach.  I  do  not  say  be  had  them  without 
my  consent. 

Judge.  It  is  all  one,  then,  as  if  yon  delivered 
them. 

Here  the  Judge  summed  op  the  Evidence, 
aod  gave  his  Charge  to  the  Jury ;  but  this  the 
Amanuensis  has  omitted. 

The  Jury  being  withdrawn,  staid  for  some 
hours:  at  length  one  of  the  officers  who  attend- 
ed them  came  in. 

Officer.  My  lord,  the  Jury  about  the  Prim- 
mer* cannot  agree. 

Judge.    Bat  they  must  agree. 

Officer,  They  desire  to  know  whether  one 
of  them  may  not  come  and  speak  with  your 
lordship,  about  something  whereof  they  are  m 
doubt. 

Judge.  Yes,  privately :  [And  then  ordered 
one  to  come  to  him  on  the  bench.] 

Then  the  officer  called  one,  and  he  was  set 
upon  the  clerk's  table,  and  the  Judge  and  he 
whispered  together  a  great  while ;  and  it  was 
observed,  that  the  Judge  having  his  hands  upon 
his  shoulders,  would  frequently  sliake  him  as  ha 
spake  to  him.  Upon  this  person's  returning 
the  whole  Jury  quickly  came  in,  and  being  ac- 
cording to  custom  called  over  by  their  name*, 
the  clerk  proceeded. 

CUrk,    Are  you  agreed  in  your  verdict  ? 

Jury.    Yes,  yes. 

CUrk.    Who  shall  speak  for  you  f 

Jury,    Our  Foreman. 

Ckrk.    How  say  yoer  is  Benjamin  Keach 
Guilty  of  the  matters  contained  in  the  Indict* . 
ment  against  him,  or  Not  Oailty  ? 

Foreman.    Guilty  in  part,    * 

Ckrk.    Of  what  part? 
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Foreman.     There  is  sotnetbing  contained  in 
,  the  Indictment,  which  is  not  in  tbe  book. 
Clerk.     What  h  that  ? 
Foreman.    In  the  Indictment  be  is  charged 
-with  these  words,  <  When  the  thousand  yean 

•  shall  be  expired,  then  shall  all  the  rest  of  tbe 

•  devil*  he  raised :'  hot  io  the  hook  it  is. ( Then 
4  shall  the  rest  of  the  dead  be  raised.* 

Clerk.  Is  he  guilty  of  all  tha  rest  of  the  In- 
dictment, that  Sentence  excepted  ? 

One  t/'  the  Jury,  I  cannot  in  conscience 
find  liun  Guilty,  because  the  words  in  the  In- 
dictment and  the  Book  do  not  agree. 

Judge,  That  is  only  through  a  mistake  of 
the  clerk's,  and  in  that  sentence  only  ;  and  you 
may  find  him  guilty  of  all,  that  Sentence  ex- 
cepted :  but  why  did  you  come  in  before  you 
were  agreed? 

Foreman.    We  thought  we  had  been  agreed. 

Judge.  You  must  go  out  again,  and  agree ; 
and  as  for  you,  that  say  you  cannot  in  con- 
science find  him  guilty,  if  you  say  so  again, 
without  giving  reasons  for  it,  I  shall  take  an 
order  with  you. 

Then  the  Jury  withdrew,  and  in  a  little  time 
returned  again. 

Clerk.    Are  you  agreed  in  your  verdict  ? 

Jury.    Yes. 

Cierk,  How  say  you,  is  Benjamin  Reach 
Guilty  of  the  matters  charged  in  the  Indictment 
against  him,  or  Not  Guilty  f 

Foreman.    Guilty  of  the  Indictment;  that 


*  Where  one  is  indicted  for  writing  a  libel 
secundum  tenorem  sequent  em  %  or  for  forging  a 
deed  so  and  to  described,  any  the  least  variance 
between  the  libel  recited,  or  deed  described, 
and  those  given  in  evidence,  is  fatal.  But 
where  the  substance  only  of  a  liliel  is  set  forth 
in  Latin,  it  is  sufficient  if  the  libel  be  proved 
to  base,  tbe  same  sense  as  is  set  forth.  Hawk. 
PI.  C.  Book  8.  c.  46.  a.  36.  In  manner  and 
J'orm  following,  thai  tf  to  say,  do  not  require 
an  exact  ncifal.  Seeras  to  the  tenor  and  effect 
following ;  and  as  to  the  kind  and  degree  of 
Variance  that  is  fatal,  and  as  to  the  danger  of 
Judges  indulging  in  solution  of  variances,  the 
authorities  referred  to  in  Leach's  edition  of 
Hawkins,  tie*  tup. 


sentence,  wherein  '  devils'  is  ioeerted  instead 
of  *  dead/  only  excepted. 

Upon  this,  Benjamin  Keach  was  called  to 
the  bar,  aad  the  Judge  proceeded  to  puss  Sen- 
tence upon  him  as  follow* : 

Judge.  Benjamin  Keach,  you  are  here  con- 
victed of  writing  and  publishing  a  seditious  and 
scandalous  Book,  for  which  the  court's  judg- 
ment is  this,  and  the  court  doth  award,  That 
you  shall  go  to  gaol  for  a  fortnight,  without  bail 
or  mainprise ;  and  the  next  Saturday  to  stand 
upon  the  pillory  at  Ailsbury  for  the  space  of 
two  hours,  from  eleven  o'clock  to  one,  with  a 
Paper  upon  your  head  with  this  inscription,  * 
"  For  writing,  printing,  and  publishing  a  schis- 
matical  Book,  m  tit  led,  The  Child's  Instructor,- 
or  a  New  and  Easy  Primmer."  Ami  the  nest 
Thursday  to  stand  in  the  same  manner,  and 
for  the  same  time,  in  the  market  of  VViuslow ; 
and  there  vour  Book  shall  be  openly  burnt  be- 
fore your  face  by  the  common  hangmen,  in  dis- 
grace of  you  and  your  doctrine.  And  you  shall 
forfeit  to  the  king's  majesty  the  sem  of  30/. 
and  shall  remain  in  gaol  until  you  find  sureties 
for  your  good  behaviour  and  appearance  at  tha 
next  assizes,  there  to  renounce  your  doctrine, 
and  make  such  public  submission  as  shall  be 
injoined  you.    Take  him  away,  keeper. 

Keuch.  I  hope  I  shall  never  renounce  those 
truths  which  I  have  written  in  that  Book. 

Clerk.  My  Lord,  he  says  he  hopes  he  shall 
never  repent. 

But  the  Judge  taking  no  notice,  the  gaoler 
took  him  away. 

According  to  the  Sentence  passed  upon  him, 
he  was  kept  close  prisoner  till  the  Saturday  fol- 
lowing, and  then  about  eleven  o'clock  was  car- 
ried to  the  pillory  at  Ailsbury;  where  he  stood 
full  two  hours  to  a  minute,  was  denied  the  li- 
berty of  speaking  to  the  spectators,  and  had 
his  hands  as  well  as  his  head  carefully  kept  in 
i  he  pillory  the  whole  time.  On  tbe  Thursday 
following  he  stood  in  the  same  manner  and  for 
the -same  time  at,  Win&low,  the  town  where  he 
lived,  and  had  his  Book  burnt  before  him. 
After  this,  upon  paying  his  fine,  and  giving 
sufficient  security  for  his  good  behaviour,  he 
was  set  at  liberty ;  but  was  never  brought  to 
make  a  recantation. 


221. 


The  Case  of  the  Jurisdiction  of  the  House  of  Peers,  between 
Thomas  Skinner,  Merchant,  and  the  East-India  Company; 
18  Charles  II.  a.  d.  1666, 


[Of  this  Case  the  fullest  account  which  has  been 
found  in  print,  is  contained  in  a  small  book 
published  in  the  year  1669,  under  the  title 
of  "The  Grand  Question  concerning  the 
Judicature  of  tbe  House  of  Peers,  stated  and 
argued."  The  Report  which  is  here  given  of 
tbe  Case,  has  been- extracted  chiefly  from  a 
copy  6f  that  Work,  obligingly  Imparted  by 
tbe  very  learned  Mr.  Hargrave,  who  has 
published  a  concise  but  very  perspicuous 


abridgment  of  this  Case,  in  that  most  valuable 
repository  of  legal  knowledge,  upon  the  sub- 
ject of  this  Case  and  other  matters  connected 
with  if,  his  4*  Introductory  Preface"  so  lord 
Hale's  "  Jurisdiction  of  the  Lords'  House  of 
Parliament."  See  also  in  Mr.  Hargraye's 
"  Judicial  Arguments  and  Collections,"  (vol. 
1,  p.  1,  vol.  9,  p.  183.)  his  very  full  and  ela- 
borate Opinions  on  the  Cases  of  Bond  and 
Butler,  who  were  fined  and  imprisoned  by  the 
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Irish  House  of  Lords,  and  of  Perry,  who  was. 
fined  and  imprisoned  by  the  English  House  of 
Lord*.  This  Case  of  Skinner  and  the.  East 
India  Company,  was  also  noticed  by  Mr. 
Clifford  in  Flower's  Case.] 

SOON  after  his  majesty's  happy  Restoration, 
one  Thomas  Skinner  preferred  a  Petition  to 
him  in  council,  purporting  *  Great  oppressions 

<  and  spoils  sustained  by  him  in  the  Indies  from 

*  the  East  India  Company,  robbing  him  of  a 
'  ship  and  goods  of  a  great  value,  dispossessing 

*  him  of  a  plantation  be  had  there,  a  dwelling 
'  house  and  warehouse  at  Jamby,and  an  island 

<  called  Barella  (which  he  had  bought  of  that 
'  king)  assaulting  his  person  to  the  danger  of  his 
'  hfe,  and  several  other  injuries  done  him  ;  For 
'  which  he  prayed  the  king's  justice  to  appoint 

*  a  court,  constable  and  marshal  to  hear  and 
4  determine  those  matters,  they  not  being  other- 
'  wise  determinable  by  the  ordinary  course  of 
4  law,  or  to  put  it  into  any  other  way  for  just 
'  relief.'  After  some  year's  attendance  and  so- 
licitation and-  several  Petitions  of  this  poor 
man's,  the  king  at  last  refeis  it  to  certaiu  lords, 
vw.  the  Lord  Archbishop  of  Canterbury,  the 
Lord  Chancellor,  the  Lord  Privy  Seal  and  the 
lord  Ashley,  to  call  all  parties  before  them,  and 
dompose  the  matter  if  tbey  could ;  the  Order  of 
Reference  runs  thus : 

'  Whereas  upon  the  Petition  of  Thomas 
'  Skinner  merchant,  setting  forth  his  sufferings 
'  under  the  barbarous  oppressions  of  the  East 
'  India  Company,  his  majesty  was  graciously 
'  pleased  by  order  of  the  27th  of  August  last, 
'  to  defer  the  clraring  of  the  matter  for  erect- 
4  ing  a  court  lo  determine  affairs  of  this  nature 
'  till  the  second  meeting  of  this  board  at  White- 

*  hall,  and  in  regard  tbe  said  Company  have 
'  slighted   the  orders  of  this  board,  and  not 

*  complied  with  any  references  or  mediations, 
'  '  designing  to  wear  out  the  Petitioners'  life  in 

'  tedious  attendances;  he  did  by  his  Petition 
'  this  day  read  at  the  board,  huubly  pray  that 
'  the  said  court  may  be  now  erected,  to  relieve 
'  the  Petitioner  according  to  justice,  ami  put  a 

*  period  to  his  grievances :  Whereupon  his  ma- 
'  jesty  present  in  council  did  vrdcr,  That  his 
'  grace  the  Lord  Archbishop  of  Canterbury, 
'  the  Lord  Chancellor,  Lord  Privy  Seal,  and 

*  the  lord  Ashley  do  send  for  the  Governor  and 
'  some  of  the  Members  of  the  East  India  Com- 
4  panv,  to  treat  with  them,  and  to  induce  them 

*  to  give  tbe  said  Mr.  Skinner  such  reasonable 
'  satisfaction,  as  may  in  some  measure  be  an- 
'  swerahle  to  the  loss  and  damage  he  hath  suf- 
1  fered  under  them.        (Signed) 

'  John  Nicholas/ 

It  appears  by  the  Report  of  the  Lords  Re- 
ferrees,  Dec.  6.  1666,  that  this  Order  was  made 
-on  the  ?3rd  of  die  March  preceding. 

These  Lords  Referrees  met,  took  much  pains 
suit,  spent  several  days  :  Ordered  Mr.  Ayluff 
of  counsel  with  Skimicr,  to-  give  them  under 
-his  hand  a  true  state  of  the  business,  whose 
J&epoct  I  will  here  sex  down  in  tcrminu. 


The  Case  of  THOMAS  SKINNER,  Merchant, 
and  bis  Demands  against  tbe  East  India 
Company,  for  Damages  done  him  in  1659, 
in  India. 

In  the  year  1657,  was  a  general  liberty  of 
trade  into  tbe  East  Indies ;  then  Thomas  Skin- 
ner furnished  and  set  forth  his  ship  called  the 
Thomas  from  London,  on  a  trading  voyage  to 
the  Indies,  and  arrived  there  in  1658. 

The  Com  panv  by  their  letters  May  the  7tb, 
1658,  which  arrived  in  India  in  November  fol- 
lowing, commanded  their  agents  to  seiie  all 
ships  and  goods  of  English  trading  there,  and 
dispose  half  to  the  Commonwealth,  and  half  to 
the  Company. 

Tie  agents  of  Bantam  direct  those  of  Jamby 
to  seize  the  estate  of  Frederic  Skinner  in  the 
hands  of  Thomas ;  saying,  Thomas  had  nothing 
there  of  his  own  ;  and  that  Thomas  Leaver, 
chief  of  Jamby,  should  secure  in  his  hands 
what  estate  he  had  of  Frederic's,for  a  debt  sug- 
gested owing  by  him  to  tbe  Company ;  upon 
which  pretences  tbey  seized  Thomas  Skinner's 
ship  and  goods,  broke  open  his  warehouse,  as- 
saulted him  in  his  house,  and  dispossessed  liim 
of  his  island  Barella ;  for  which  injuries  he 
hopes  satisfaction,  and  therefore  id  particular 
demands, 

For  198  peculls  of  pepper,  34  peculls  of  nut- 
megs, and  for  beef,  strong  waters  and  other 
provisions  and  merchandizes,  taken  out  of'  his 
ship  by  the  agents  of  Jamby  and  the  crew  of 
the  shtp  Drajgon,  then  in  the  Company's  ser- 
vice, 3,855  rials. 

Tbe  Company  agree  the  value  3,160  rials 
brought  to  their  account,  but  it  being  proved, 
That  the  rest  was  laden  on  board  Skinner's 
ship,  this  embezzlement  or  snbdut  tion  by  the 
agents,  is  just  to  lie  upon  the  Company. 

For  his  ship  and  furniture,  sworn  by  two 
witnesses  to  be  worth  25  or  26,000/.  ster- 
ling, and  that  she  was  worth  as  much  or 
more  in  India  when  taken,  yet  abate  a  fifth  for 
ware  and  tare,  rests,  8,000  rials. 

For  eleven  small  copper  ordnances,  and 
their  field  carriages,  350  rials,  and  two  quoytes 
of  ropes  80  rials,  in  all  430  rials. 

For  10  barrels  of  English  powder,  at  25  rials 
per  barrel,  and  sword  blades,  spectacles,  pro- 
spective glasses,  boxes,  knives,  scissors  and 
other  small  merchandises,  iron  works,  nails, 
pistols,  pictures  and  looking-glasses  with  ebony 
frames  on  board,  and  ship -planks  and  other 
wood  on  shore  and  in  the  warehouse,  valued 
by  Marmaduke  Grimston,  «nd  Peter  de  Barrier 
purser  of  the  ship,  at  1,730  rials. 

For  monies  owing  by  Thomas  Leaver  to 
Frederic  Skinner,  assigned  to  Thomas,  and  ac- 
cepted by  Leaver  with  promise  to  pay,  but  de- 
tained by  order  of  the  Company,  who  have 
in  their  hands  a  greater  sum  of  Leaver's  to 
indemnify  them  against  this  demand,  1,581 
rials. 

For  his  charges  at  Jamby  six  months  under 
that  trouble  and  coming  home  over  land  from 
ludia  19  months  travel ;  the  Company's  agents 
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refusing  to  give  him  passage  in   their  ships, 
1300  rials. 

Total  16,836  rials. 

Interest  for  16,886  rials  for  six  years.  Rials 
n  re  valued  at  Jain  by  5#.  per  rial:  Bat  what 
tliev  produce  here,  being  brought  over  in  black 
pepper  to  the  company  clear  of  all  charges, 
is  expected,  they  will  ingenuously  own. 

For  the  assault  of  his  person,  loss  of  six  years 
time,  disappointment  of  his  trade,  attendance 
and  charge  here,  disseisin  of  his  island. 

Being  valuable^  at  more  than  all  the  other 
particulars,  are  humbly  submitted  to  your  lord- 
ships discretion. 

(Signed)        Joseph  Atloff. 

Tlte  Lords  Referrees  to  this  requiring  the 
Answer  of  the  Company,  receive  this  as  follows. 

To  the  right  honourable  the  Lords  Referrees, 
concerning  the  demands  of  Thomas  Skin- 
ner upon  the  East  India  Company. 

"In  obedience  to  your  lordships  order  and 
direction,  the  Court  of  Committees  of  the  said 
Company  have  considered  of  the  matter  pro- 
posed by  your  lordbhips,  and  do  humbly  offer 
to  your  lordships;  that  for  the  nutmegs,  white 
pepper  and  other  things,  which  were  seized  by 
the  justice  of  the  place  in  part  of  a  debt  due  to 
the  Company  from  Frederick  Skinner,  which 
said  goods  were  brought  to  the  Company's  ac- 
counts, thooeh  the  same  were  afterwards  lost 
in  the  ship  Dragon ;  and  in  the  regard  the  ac- 
counts between  the  Company  and  Frederick 
are  concluded,  and  the  said  goods  not  included 
therein ;  the  said  Company  have  always  offered 
to  pay  for  the  said  goods,  and  are  now  ready 
to  pay  3,160  dollars  for  the  same,  which  at  4*. 
9d.  per  dollar,  amounts  unto  the  sum  of  750/. 
10*.  And  concerning  the  1,521  dollars  de- 
manded by  Thomas  Skinner,  as  a  debt  due 
unto  him  from  Thomas  Leaver ;  they  in  com- 
pliance with  your  lordships  desires  will  be  ready 
and  willing  to  pay  the  said  1,521  dollars, 
amounting  to  361/.  4*.  9d.  to  the  said  Thomas 
Skinner,  so  as  they  may  be  discharged  by  the 
administrator  of  the  said  Thomas  Leaver,  to 
whom  only  they  are  liable,  it  being  very  rea- 
sonable that  the  Company  pay  the  debt  but 
once.  Bat  the  Company  do  utterly  disavow, 
that  the  Company  can  by  any  law  or  equity  be 
liable  for  their  factors  debts. 

*'  Concerning  Skinner's  other  demands  for  bis 
ship  and  for  other  goods  pretended  to  be  seized 
on  shore,  the  Company  do  humbly  offi  r  to  your 
lordships;  that  the  Company  are  not  liable  for 
the  debt  or  action  of  their  factors,  unless  done  by 
their  order;  and  if  the  Company  should  be 
liable  to  every  one's  clamours,  and  pretences 
for  wrongs  done,  or  pretended  to  be  done  by 
their  factors  (when  if  any  such  thing  were  done 
the  same  was  not  by  their  order  or.  knowledge, 
nor  appliable  to  their  use  and  account)  the 
same  will  necessarily  impoverish  and  ruin  the 
Company :  And  the  Company  cave  no  order 
for  the  seizure  of  Thomas  Skinner's  ship,  nor 
nothing  else  of  Iris ;  aor  was  the  same  brought 


to  the  Company's  account,  and  the  Agents  at 
Bantam  expressly  ordered  the  factors  at  Jamby 
not  to  meddle  with  the*aid  Thomas  Skinner's 
ship,  who  acted  accordingly :  For  it  appears 
clearly,  that  captain  Allnut  and  /his  mariners 
bad  his  provisions  and  stores  for  their  wages, 
and  that  the  king  of  Jamby  and  Jehore  seized 
and  kept  the  ship j  And  his  goods  on  shore 
were  seized  on  by  Chinese*,  and  other  his 
creditors;  and  therefore  they  hope  that  hit 
continual  clamours  of  oppression  shall  not  take 
any  impression  in  your,  lordships1  great  judg- 
ments, the  Coropauy  not  being  able  to  put  a 
price  upon  an  oppression,  where  none,  was,  at 
least  that  they  are  concerned  in :  Yet  for  the 
procuring  of  their  own  peace  and  quiet,  and  to 
prevent  all  further  trouble  unto  your  lordships 
and  the  Company,  they  do  submit  unto  your 
lordships  disposal  such  further  sum  as  will 
make  the  whole  amount  to  1,500/.  which  is 
more  than  his  ship  and  goods  were  ever  worth, 
or  valued  at  upon  the  insurance  at  her  going 
forth,,  so  as  the  Company  may  have  thereupon 
full  and  final  releases  and  discharges  from  the 
said  Thomas  Skinuer  and  Frederick  Skinner. 
September  28,  1666.  By  order  of  the  said 
Company.        (Signed)  Jo.  Siavyok,  Sec." 

To  which  Skinner  makes  this  Reply. 

To  the  right  honourable  the  Lords  Referrees, 
concerning  the  damages  done  to  Thomas 
Skinner  merchant,  by  the  East  India  Com* 
pany.  4 

The  humble  Reply  of  Thomas  Skinner,  to  the 
Proposals  of  the  said  Company. 

"  That  since  the  rapine  and  spoil  of  the 
Company's  Agents  by  their  commands,  *  took 
from  me  nutmegs,  white  pepper,  provisions, 
&c.  of  3,355  rials  value,  if  but  3,160  rials 
came  to  their  account,  yet  are  they  answerable 
for  the  whole,  which  as  the  justice  of  Jamby** 
attestation,  That  they  took  all  without  reason, 
monishes  them  of  the  duty  of  restitution,  so  the 
perishing  thereof  in  and  with  the  Company's 
ship  Dragon  threatens  them  with  the  impros- 
perity  of  ill  gotten  goods ;  And  then  though 
rials  cost  put  on  ship- board  in  England  butif. 
9d.  or  5s.  as  they  go  for  India,  yet  they  come 
home  at  above  15s.  clear,  as  by  oath  of  the 
Company's  own  servants  appears,  that  when 
pepper  was  sold  at  London  but  lid.  a  pound, 
though  the  Company  sold  ever  since  anno  1660 
at  lid.  13*/.  14|a.  and  upwards;  therefore  they 
arejastly  so  demanded  with  interest. 

"  The  1,521  rials  owing  formerly  by  Leaver 
is  become  the  Company's  debt,  not  only  be- 
cause be  tvas  their  servant  and  agent,  but  be- 
cause it  was  seized  for  them,  and  they  have  so 
much  in  their  hands  for  my  satisfaction,  and 
therefore  are  receivers  thereof  to  my  use,  and 
may  now  pay  it  as  safely,  as  tliey  ought  honest- 
ly to  have  paid  it  long  since  with  interest  in 
manner  as  those  above  mentioned. 

"  Concerning  my  ship  and  goods  taken  on 
shore,  my  persecution  in.  Jamby,  and  tedious 
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journey  home,  for  which  the  Company  offer 
payment  by  fiction*  and  reproaches,,  the  sense 
which  the  king  of  Jamby,  (who  would  have 
made  that  factory  a  public  example,  had  not 
my  importunate  intercessions  in  confidence  to 
find  justice  at  home  prevented  it)  bad  of  the 
agents  inhumanity:  and  which,  as  their  own 
letters  witness  against  them,  was  by  their  order, 
what  ever  pretended  against  Frederick,  exe- 
cuted against  myself,  and  afterward  owned  by 
the  Company,  cannot  but  goad  their  private 
consciences,  how  insensible  soever  the  politic 
conscience  of  a  corporation  be,  as  it  did  All- 
nuts  upon  his  death  bed,  who  confessed  and 
repented  sorely,  that  be  hud  been  enticed  and 
incited  by  the  agents  unjustly  against  me,,  and 
had  nothing  of  the  depredations;  with  what 
modesty  do  the  Company  then  upbraid  me 
with  pretended  debts,  and  calumniate  the  king 
and  people  of  those  parts,  and  so  much  under- 
value my  ship  and  oppression,  when  the  con- 
trary to  the  Company's  knowledge,  is  so  clear- 
ly manifest ;  nor  are  they  ignorant  of  the  bope- 
ml  design  in  my  plantation  and  valuable  trade 
they  have  destroyed  me  of;  which,  though  it 
plainly  appears,  that  my  ship's  intended  voyage 
for  Maccassor,  and  freight  thence,  for  which 
consideration  above  2,000  rials  is  deducted 
from  the  ship's  worth,  and  other  particulars  in 
a  schedule,  would  have  rendered  alone  above 
50,000/.  sterling  yearly :  yet  I  submit  that, 
and  mv  whole  sufferings  and  concerns,  to  your 
lordships'  determination,  in  hopes,  that  if  1  do 
not  receive  an  adequate  recom pence,  yet  I 
•hall  by  hie  majesty's  grace,  and  your  lordships, 
direction,  be  enabled,  by  the  restoring  of  my 
island  Bare  I  la  in  India,  to  reap  a  future  benefit 
withost  the  East- India  Company's  further  mo- 
lestation or  interruption,  his  majesty's  late 
Charter  granted  the  third  of  April  1661,  prohi- 
biting the  Company  expressly  to  undertake 
any  thing  against  any  Christian  colony  settled  in 
India  before  the  date  thereof. 

(Signed)     «  Thomas  Skim n%»  . 
October  6th,  1666. 

The  Lords  Referrees  finding  this  vast  dispro- 
portion between  the  demands  and  pretences  of 
the  petitioner,  and  the  real  loss  and  damage 
which  he  had  sustained ;  and  the  offers  on  the 
other  side  of  the  Company  for  his  reparation 
and.  satisfaction,  and  seeing  no  possibility  of 
reconciling  them,  though  much  pains  had  been 
taken  iu  endeavouring  it,  at  last  resolved 
to  report  it  back  to  the  king  and  council :  and 
made  their  report  as  followeth : 

"  la  pursuance  of  his  majesty's  order  in 
council  dated  the  93d  of  March  last ;  we  have 
treated  with  the  Governor  and  Company  of 
•merchants  trading  into  the  East  Indies, 'and 
have  heard  the  counsel  both  of  the  said  Com- 
pany, and  Thomas  Skinner  complainant,  m  the 
disquisition  whereof  we  found  the  said  Thomas 
Skinner  to  have  suffered  much  wrong  by  the 
said  Company,  and  their  Agents :  and  therefore 
endeavoured  to  persuade  the  eate)  Company 
to  give  ssakfactiea  to  the  pesitioaer :  but  there 


being  a  great  difference  between  the  petitioner's 
demands  of  reparation  for  damages,  and  the 
Company's  offer  towards  the  same,  our  media- 
tion proved  ineffectual  therein. 

"  As  to  the  Island  of  Barella  in  the  East 
Indies  claimed  by  the  said  Thomas  Skinner; 
we  conceive  that  he  ought  to  enjoy  the  same, 
and  from  thence  to  trade  into  any  part  of  the 
world,  except  into  England.  Given  under  our 
bands  the  sixth  day  of  December,  1666. 

(Signed)    Gilb.  Cant.  Clares  don  C. 

J.  RoBEftTS,  ASHL£Y." 

His  majesty  upon  this  finding  the  East- 
India  Company  would  be  brought  to  no  reason, 
thought  fit  to  recommend  the  business  to  the 
House  of  Peers,  to  do  the '  petitioner  justice 
according  to  the  merits  of  his  cause,  which 
message  was  brought  to  the  House  the  19;h 
of  January  1666  by  the  lord  privy  seal,  nod  all 
the  proceedings  in  council  transmitted  i  hither, 
and  withal  a  petition  from  Skinner  himself  was 
presented  to  them,  setting  forth  the  wrongs  done 
to  him  by  the  East-India  Company. 

The  House  of  (ears,  thus  possessed  of  this 
business,  order  a  copy  of  Skinner's  Petition  to 
to  be  given  to  the  Governor  and.  Company,  and 
they  to  bring  in  their  Answer  to  it  upon  Friday 
the  88th  of  January:  they  accordingly  bring 
in  for  answer  a  Plea  to  the  Jurisdiction  of  the 
House  of  Lords,  and  say ;  "  That  the  petition 
is  in  the  nature  of  an  original  complaint,  not 
brought  by  way  of  appeal,  bill  of  review,  or 
writ  of  error,  nor  intermixed  with  privilege  of 
parliament,  nor  having  reference  to  any  judge- 
ment of  that  court ;  therefore  offer,  if  it  will 
please  to  take  any  further  cognisance  of  that 
cause :  and  then  plead  over  and  say,  that  the 
Company  was  incorporated  by  several  charters 
in  the  reigns  of  queen  Elisabeth  and  king  James 
and  likewise  by  a  charter  from  Oliver,  which 
excluded  all  others  not  members  of  the  corpo- 
ration from  trading  in  any  part  of  the  East- 
Indies  within  the  limits  of  tlie-  said  charter, 
and  that  tlierefore  if  anv  such  injuries  were 
done,  it  was  by  virtue  of  the  charter,  and  whe- 
ther criminal  or  civil  they  were  for  ever  re- 
leased and  discharged  by  the  Act  of  Oblivion." 

The  Lords,  upon  debate  of  this  plea,  well 
knowing  their  own  right  to  retain  even  origi- 
nal causes,  when  accompanied  with  such  cir- 
cumstances, as  this  then  before  them  had ;  a 
poor  man  oppressed  by  potent  adversaries,  by 
a  rich  and  numerous  society,  where  there  was 
aPeero£thereeJm,tbek>«iBerckley  of  Berck- 
ley,  gentlemen  of  jgreat  estates,  very  many 
wealthy  merchants  incorporated  in  one  body, 
driving  on  a  great  trade  in  the  Indies  with 
one  ioint  stock,  resolved  to  employ  that  whole 
stock  for  the  abstraction  of  any  man,  that 
should  presume  but  ta  touch  upon  that  trade 
without  their  leaves,  which  was  this  poor  man's 
case,  and  in  a  time  when  be  bad  been  encou- 
raged thereunto  by  a  general  liberty  then  taken 
to  trade  in  that  country:  who  after  the  spoil 
ef  his  goods  and  plantation  these,  to  save  his 
life,  they  hawing  beset  fait  passage  by  sea,  was 
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glad  to  expose  himself  to  the  hazard  and 
charge  of  a  journey  of  many  thousand  miles 
over  land,  to  retnrn  into  England,  that  he 
might  here  endeavour  to  get  some  reparation 
for  all  those  losses,  which  fhat  Company  with 
their  great  purse  and  power  opposed,  and  had 
already  made  him  spend  that  little  estate  he 
hud  left,  and  seven  years  attendance  to  prose- 
cute that  reparation  without  any  fiiritf  so  as  to 
go  to  law  with  them,  and  abide  all  the  delays 
and  formalities  even  of  the  ordinary  proceed- 
ings at  law,  much  less  what  such  adversaries 
would  have  raised  to  him,  he  was  no  ways 
able;  the  Lords  I  say  knowing  alt  this,  and 
that  what  was  pretended  of  the  indemnity  by 
the  act  of  oblivion  was  of  no  validity,  that 
act  not  at  ail  intended  for  things  of  this  na- 
ture, betwixt  party  and  party  not  relating  to 
the  war,  made  no  difficulty  to  overrule  their 
plea,  and  enter  into  the  disquisition  of  the  fact, 
and  to  do  the  poor  man  justice  and  give  re- 
lief if  they  found  cause  for  it,  as  a  work  wor- 
thy »f  them,  much  conducing  to  the  adminis- 
tration of  the  public  justice  of  the  kingdom, 
and  most  agreeable  to  the  constant  practice  of 
that  House  from  the  very  beginning  of  parlia- 
ments :  wherefore  they  appointed  Tuesday  the 
44th  of  January  for  the  counsel  of  both  sides 
Co  be  heard  at  the  bar.  But  such  art  was  used, 
so  many  delays  cast  in  by  the  Company  and 
their  counsel,  as  the  catne  could  aot  be  brought 
to  hearing  during  all  that  session  of  parlia- 
ment. 

At  the  next  meeting  of  the  parliament  in  the 
year  1607,  Skinner  renewed  bis  suit,  and  pre- 
sented a  Petition  the  30th  day  of  October,  in 
k  httc  verba; 

To  the  Right  Honourable,  &e. 

The  bumble  Petition,  &c. 

"  That  in  the  year  1657,  private  trade  being 
*pen  in  the  East  Indies,  the  petitioner  set 
forth  his  ship  Thomas  on  a  trading  voyage  to 
the  said  Indies,  where  being  arrived  in  1658  he 
possessed  himself  of  a  warehouse  on  the  river 
aide  of  Jamby  oa  which  bis  sbia  rode,  wherein 
be  put  a  peat  part  of  his  goods,  and  also  had 
a  house  at  Jamby  and  goods  therein,  and  pur- 
chased of  the  king  of  Jambv  the  island  of  Ba- 
re! I  a,  and  built  a  house  for  habitation,  and  had 
contracted  for  planting  of  pepper  and  other 
commodities-  thereon.  That  in  May  1659,  the 
Agents  of  the  Governor  and  the  Company  of 
Merchants  of  London  trading  into  the  East 
Indies,  by  direction  of  the  said  Governor  and 
Company,  and  of  Maurice  Tompson,  and  sir 
Andrew  Rkcard,  seeing  the  petitioner's  hopeful 
design  ia  bis  plantation  and  way  of  trade  with 
his  ship,  did  seize  for  and  on  the  behalf  of  the 
•aid  Governor  and  Company  his  said  ship, 
goods,  houses,  islands  and  1,591  dollars  of  the 
petitioner's  in  the  hands  of  Thomas  Leaver 
the  Company's  chief  Agent  at  Jamby,  which 
hath  damaged  him  17,172/.  sterling,  besides  the 
disnpjpointment  of  his  trade,  disseizin  of  his 
•aid  island,  lot*  of  above  six  years  time  with 
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attendance  and  vast  charges  here  in  endeavours 
for  a  just  satisfaction.  Arc.  being  much  more 
valuable  than  all  the  other  damages ;  and  -  the 
said  agents  used  many  violences  upon  his  per- 
son in  the  said  Indies,  notwithstanding  that  the 
petitioner  proffered  bail  and  good  security 
there,  to  answer  all  their  pretences ;-  which  in 
human  and  unreasonable  dealing,  forced  the 
petitioner  through  infinite  hazards  and  exuence 
to  come  most  over  land  for  England  to  seek 
redress. 

"  That  in  the  year  1661  and  continually 
since  he  hath  humbly  besought  bis  majesty  for 
justice  against  the  said  Governor  and  Com- 
pany, and  persons  aforesaid ;  and  though  his 
majesty  hath  been  graciously  pleased  to  con- 
vene the  said  Company  and  persons,  and  to 
hear  the  said  matters ;  and  also  to  refer  it 
divers  times  to  several  lords  of  his  majesty's 
most  honourable  privy  council,  to  hear,  them 
and  mediate  an  end ;  vet  they  could  not  be 
reduced  to  reason  nor  justice,  albeit  the  peti- 
tioner's wrongs  and  damages  were  made  to  ap- 
pear, as  well  by  their  own  acknowledgment,  at 
other  evidence  produced  before  the  Lords  re* 
ferrees;  but  endeavoured  .by  the  strength  of 
their  joint  purse  to  bear  down  the  petitioner's 
relief,  though  never  so  just,  by  wearying  him 
from  further  prosecution. 

"  That  the  petitioner's  whole  case  hot  being 
remediable  bv  the  courts  below,  he  is  con* 
strained  humbly  to  address  himself  to  your 
lordships,  his  majesty's  great  council  and  su- 
preme judicature,  whom  the  petitioner  most 
humbly  petitioned  the  last  sessions,  and  your 
lordships  were  pleased  to  order  their  attend- 
ance, but  by  their  dilatory  pleas  and  several 
non-attendances  upon  slight  excuses  at  the 
day  appointed  by  your  lordships,  they  frus- 
tated  the  petitioner  of  obtaining  your  lordsmpt* 
justice  that  session. 

"  Wherefore  he  most  humbly  prays*  that 
your  lordships  will  be  pleased  to  cause  the 
said  Governor  and  Company  and  persons 
aforesaid  to  answer  the  premises  before  your 
lordships  by  a  short  day,  and  that  he  may  re 
ceive  from  your  lordships  such  relief  as  shall  be 
consistent  with  justice  and  equity. 
And  he  shall  pray,  &c. 
(Signed)  Thomas  Skiwher." 

The  Lords,  upon  this,  order  the  Company  to 
put  in  their  Answer  in  writing  upon  Wednes- 
day the  6th  of  November.  They  bring  in  a  , 
plea  as  before ;  first  by  way  of  protestation,  . 
"  That  all  the  injuries  supposed  to  be  com- 
mitted by  them  and  their  factors  are  antrue ;" 
then  plead  as  formerly,  "  That  the  petition  is 
in  the  nature  of  an  original  complaint,  not 
brought  by  way  of  appeal,  &c."  as  in  their  plea 
of  the  last  session ;  bat  add,  "  And  therefore 
these  respondents  do  humbly  demand  the  judg- 
ment of  this  honourable  Court,  whether  it  will 
please  to  take  any  other  or  further  cognisance 
of  the  same ;  the  rather,  because  the  matters 
of  complaint  in  the  petition  are  such,  for  which 
remedy  is  ordinarily  given  in  the  court*  of 
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Westminster  Hall,  wherein  these  respondents 
have  right  to  tie  tried,  and  ought  not  to  he 


brought  hither  per  saltum,  nor  drawn  ad  aiisuL  judges  would  ampharejurisdicliomem. 


examen ;  and  so  pray  to  be  dismissed. 

The  Lords  having  received  this  plea,  to  shew 
the  clearness  of  their  intentions,  and  their  ten- 
derness of  doing  any  thing  which  might  but 
carry  a  semblance,  that  they  desired  to 
engross  U  themselves  the  judging  of  particular 
causes,  (when  determinable  elsewhere,  and 
nothing  extraordinary  in  the  case  to  induce 
their  lordships  to  take  cognizance  of  the  matter, 
which  apparently  was  in  this  Case  of  Skinner's, 
as  bath  been  said  before)  would  have  the  opi- 
nion of  all  the  judges,  before  they  proceeded 
any  further;  and  therefore  made  an  Order, 
Monday  the  2d  of  December,  "  That  it  be  re- 
ferred to  all  the  judges  to  consider  of  Skinner's 
Petition,  and  to  report  to  the  house  upon  the 
Wednesday  following,  whether  the.  petitioner 
were  retievable  upon  the  matters  therein  men- 
tioned in  law  or  equity  ;  and  if  so,  in  what 
manner,  upon  the  several  parts  of  the  com- 
plaints of  the  said  petition." 

The  day  appointed  the  Judges  came,  and 
the  Lord  Chief  Justice  of  the  King's  Bench  re- 
ported, That  all  the  Judges  had  considered  of 
the  matter  referred  to  them,  and  having  met 
and  considered  thereof,  were  of  opinion ;  That 
the  matters,  touching  the  taking  away  of  the 
petitioner's  ship  and  goods,  and  assaulting  of  his 
peraon,notwithstanding  the  same  were  done  be- 
yond the  seas,  might  be  determined  upon  his 
majesty's  ordinary  courts  at  Westminster;  And 
as  to  the  dispossessing  him  of  his  house  and 
island,  that  he  was  not  relievable  in  any  ordinary 
court  of  law. 

Here  then  clearly  by  the  Judges'  own  con- 
fession, part  of  the  case  was  not  within  the 
power  of  Westminster-hall,  and  under  favour 
of  better  judgments,  I  think  ifrwill  be  but  a  venial 
tin,  if  notwithstanding  this  declaration  of  our 
sages  in  the  law,  the  doubt  do  still  remain  with 
lis,  if  some  of  the  other  points  also,  as  that  of 
the  taking  of  bis  ship,  a  robbery  committed 
super  ahum  mare,  be  punishable  by  the  law  of 
Westminster-hall ;  Nay  1  may  not  one  be  bold 
to  afiirro,  that  it  is  not?  And  may  it  not 
be  doubted  further,  if  any  part  of  Skinner's 
case  be  triable  there,  and  if  their  fiction  in  law, 
will  reach  any  part  of  it  ?  being  all  for  injuries 
and  violence  against  his  person  and  estate  in 
India:  We  know,  that  some  judges  and  lawyers 
make  it  to  extend  to  contracts  and  bonds  made 
beyond  the  sea,  which  they  ground  upon  a  case 
in  the  year  book  of  48  E.  3,  fol.  2,  where  sir 
Ralph  Pole  brings  his  action  against  sir  Richard 
Tochester,  upon  an  obligation  bearing  date  at 
Harfleet  in  Kent,  '  Lou  de  rei  veritate  il  fust 
'  fait  en  Normandie ;'  the  book  saith ;  and  his 
action  was  held  good ;  And  Brook  (who  makes 
it  to  beat  Roon,  not  Harfleet)  gives  the  reason 
in  bis  Abridgement,  faits  98,  *  Te  lieu  n'est  tra- 
'  versable/  the  place  is  not  traversable  ;  which 
is  to  be  understood,  when  it  is  expressed  in  the 
bond,  for  a  man  cannot  traverse  the  place 
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against  his  own  act.    But  the  law  was  ever 
understood  to  be  otherwise  till  then,  that  the 


And  (tn  shew  what  toe  law  was  Iwfore  £.  $,) 
it  was  adjudged,  Michaelmas  3  £.  2,  That  no 
action  would  lie  for  a  bond  made  at  Barwick 
(winch  did  not  then  belong  to  England)  '  ou 
'  cest  court  nau'  conisaos,'  where  the  court 
hath  not  cognizance,  saith  Fitzherbert,  Obliga- 
tion 15.  And  so  Perkins,  Fait  espial.  But 
both  before  and  since  the  ceurts  of  law  were  so 
far  from  puuishing  injuries  and  trespasses  done 
beyond  sea,  that  even  treason  was  not  triable 
till  the  statute  of  26  li.  8,  cap.  13,  wliich  saith, 
"  That  if  any  of  the  king's  subjects  shall  com- 
mit treason,  though  out  of  the  limits  of  Uim 
realm,  it  shall  be  tried  in  any  place  that  the 
king  shall  appoint  by  commission  under  the 
great  seal :"  So  a  special  commission  was  to 
be  issued  for  it :  And  several  other  statutes 
were  afterwards  made  of  the  same  nature ;  But 
for  trespasses,  as  this  of  the  East  India  coin- 
pany  against  Skiuner,  there  is  no  act  of  parlia- 
ment to  authorise  the  prosecution  at  common 
law,  nor  (I  think)  any  book  case  to  warrant  the 
practice  of  it ;  Book  cases  against  it  there  are 
many,  even  for  trespasses  in  the  king's  domi- 
nions, because  a  venire  facias  could  not  go 
thither  to  summon  a  jury  from  thence,  Mich. 
42,  (as-  Mr.  Prynn  cites  it,  or  41,  as  sir  Edw. 
Coke)  E.  3,  coram  rege,  rot.  109.  "  An  inha- 
bitant of  Jersey  complains  to  the  king  and 
council  of  false  imprisonment  and  several  in- 
juries dooe  him  in  the  island :  They  send  this 
bill  of  complaint  to  the  judges  of  the  King's 
Bench,  aud  there  the  bill  is  dismissed,  '  quia 

*  compertum  est,'  saith  the  record,  '  quod  ne- 

*  gotium  prasdictum  in  curia  hie  terminari  non 
'  potest,  eo  quod  jura  to  res  insula?  prasdictss  hie 

*  venire  non  possunt,' "  &c.  Other  casts  there 
are  of  the  same  nature.  And  if  a  fiction  could 
not  help  for  Jersey  being  part  of  the  king's  do- 
minions, much  less  could  it  help  for  foreign 
parts,  where  the  king  had  no  authority  at  all. 
Vet  the  House  of  Lords  hath  in  all  times  exer- 
cised jurisdiction  upon  crimes  done  and  com- 
mitted in  foreign  parts,  as  well  as  those  within 
the  kingdom,  both  treasons  and  other  offence*, 
as  in  the  cases  of  the  lord  Latimer  for  the  loss 
of  St.  Saviour  in  Normandy,  and  oppressions 
clone  by  liim  in  Britany,  50  E.  3,  n.  SI.  Qi 
William  de  Weston,  for  the  surrender  of 
Outherwick  in  Flanders,  1  R.  2,  n.  38.  John  de 
Gomeniz  for  Ardes,  1  R.  2,  n:  40.  Pierce  de 
Cressingham  and  John  Spick  worth,  for  the 
castle  of  Drink  ham  in  Flanders,  7  R.  3,  n.  17. 
The  bishop  of  Norwich,  for  not  doing  service 
beyond  seas  according  to  promise,  and  as  he 
ought  to  have  done,  for  delivering  up  Graveling 
to  the  French,  not  mustering  bis  army  St  Ca- 
lice,  as  he  should  have  done,  and  not  having 
his  number  compleit,  o.  18,  Sir  William 
Ehnsham,  sir  Thomas  Trevit,  sir  Henry  Ferrer*, 
sir  William  de  Hurnedon,  and  Robert  Fiu- 
Ralph,  for  delivering  strong  holds  and  for- 
tresses for  money,  n.  94.  John  Hall  a  servant 
to  the  duke  of  Norfolk,  for  murdering  the  duke 
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ef  Gloucester  at  Colics,  I8,4,n.  11*.  sir  W«. 
Ri«hil]94bf  ibet  taking  the  examination  of  the 
duke  of  Gloucester  at  Celice,  1  H.  4,  n.  98. 
And  multitude!  of  others,  who  could  not  have 
been  tried  by  the  common  law,  were  tried  by 
the  House  of  Lords :  And  in  truth  a  man  may 
say  the  whole  case  of  Skinner  in  every  point  of 
it  was  only  cognizable  before  them ;  However, 
it  being  out  of  all  dispute,  even  by  the  confes- 
sion of  the  judges,  that  some  things  in  it  are  not 
triable  in  Westminster-hail,  I  hope  it  may  be 
thought  reasonable,  tp  leave  as  great  an  extent 
of  power  to  the 'House  of  Peers,  which  is  the 
supreme  judicature  of  the  kingdom,  as  to  the 
court  of  chancery,  where  the  ordinary  practice 
is  to  retain  a  cause,  when  there  is  equity  in  any 
part  of  it.  The  Lords  therefore  ordered  the 
bearing  of  the  cause,  spent  several  days  in  it, i 
aud  having  with  mi  .ch  patience  heard  all  that 
could  be  said  on  both  sides,  appointed  a  day  toj 
consider  what  was  fit  to  be  done  *  super  totam 
•  materiam:'  Upon  which  day,  after  n  solemn 
debate,  they  came  to  this  resolution  only  in 
general,  That  Thomas  Skinner  was  to  be  re- , 
lieved  by  that  House :  And  referred  it  to  a 
committee  to  consider  what  damages  he  had 
sustained  by  the  governor  and  company  trad- 
ing to  the  East  Indies,  and  to  report  their  opi- 
nions, what  recompence  was  fit  to  be  given  him 
for  the  same. 

Whilst  the  business  was  under  the  considera- 
tion of  the  Committee,  and  before  the  House 
of  Peers  had  made  any  determination  of  it,  a 
Petition  was  said  to  be  presented  by  the  East 
India  Company,  unto  the  House  of  Commons ; 
which  I  will  .iet  down  word  for  word  before  I 
give  it  any  epithet,  and  upon  reading  it,  I 
think  every  unprejudicate  man  will  say,  one 
cannot  give  it  an  epithet  bad  enough ;  the  Pe- 
tition was  thus : 

«  To  the  Honourable  tbeCojounoos  of  England 
in  Parliament  assembled :  The  bumble 
Petition  of  the  Governor  and  Company  of 
Merchants  of  .London,  trading  to  the  East 
Indies. 

u  Humbly  sbeweth; 
"  That  Thomas  Skinner  lately  exhibited  a 
Petition  to  the  right  honourable  the  Lords  spi- 
ritual aud  temporal  in  Parliament  assem- 
bled, against  your  Petitioners  (many  of  which 
are  and  were  members  of  this  honourable 
House,  when  the  said  Petition  was  exhi- 
bited) for  injuries  pretended  to  be  done 
by  your  Petitioners'  factors  in  the  East  In- 
dies, in  seizing  bis  ship,  goods  and  money,  and 
dispossessing  him  of  a  small  island  there :  all 
which  matters  (excepting  what  concerns  the 
island)  are  matters  clearly  determinable  in  his 
majesty's  ordinary  courts  of  law,  as  by  the 
judges  attending  their  lordships,  bath  been  re- 
solved and  reported ;  And  for  the  island,  the 
same  is  parcel  of  the  dominions  of  a  foreign 
.  prince,  and  so  the  right  thereof  only  determin- 
able by  the  laws  of  that  prince.     That  though 


*  See  vol.  l,p.  Wl, 
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Cbe  Petitioners  did  humbly  tender  a  plea  to 
their  lordships,  for  that  the  Petition  was  in  na- 
ture of  an  original  complaint  (concerning  com- 
monera  only)  and  not  brought  to  their  lordships 

5  Writ  pf  error,  or  Bill  of  Iteview,  or  any  way 
Appeal,  and  that  the  matters  therein  were 
relievable  in.  the  courts  of  Westminster- hall, 
and  thereupon  prayed  the  judgment  of  that 
high  court,  whether  it  would  please  to  take  fur- 
ther cognizance  thereof:  Yet  their  lordships 
have  been  pleased  not  only  to  give  a  hearing  to 
all  the  matters  in  the  said  Petition  contained, 
but  have  denied  to  grant  the  Petitioners  a  com- 
mission, or  so  much  as  time  to  send  for  their 
witnesses  now  inhabiting  upon  the  place,  where 
the  injuries  were  pretended  to  he  -done,  an^ 
without  whose  testimony  it  was  impossible  for 
the  Petitioners  to  make  their  defence. 

"  That  upon  the  said  bearing,  tbeir  lordship 
were  further  pleased  to  appoint  a  Committee 
to  assess  damages  against  your  Petitioners, 
which  Committee  is  now  proceeding  thereon 
accordingly,  whereby  several  members  of  this 
honourable  bouse,  who  are  of  the  said  Company 
as  well  as  others  your  Petitioners,  may  be  high- 
ly detrimented.  All  which  proceedings,  as  your 
Petitioners  humbly  submit  to  your  honourable 
judgments,  are  against  the  laws  and  statutes  of 
this  nation,  and  custom  of  parliament.  In  ten- 
der consideration  whereof,  and  forasmuch  as 
these  unusual  and  extraordinary  proceedings  of 
their  lordships  are  not  only  grievous  to  your 
Petitioners  at  present,  but  may  also  be  a  pre- 
cedent of  ill  consequence  to  all  the  Commons  of 
England  hereafter,  and  forasmuch  as  your  Peti- 
tioners have  no  way  of  relief  in  this  case  other- 
wise than  by  making  their  humble  addresses  to 
this  honourable  house,  your  Petitioners  do 
therefore  most  humbly  pray,  That  your  honours 
will  be  pleased  to  take  the  premises  into  your 
Brave  considerations,  and  to  interpose  with  their 
lordships  for  your  Petitioners*  relief  therein,  in 
such  way  and  manner  as  to  your  great  wisdoms 
shall  seem  meet.  And  your  Petitioners,  as  yi 
dnty  bound,  shall  pray,  etc. 

"  Signed  by  the  Order  and  in  the  Name  of 
the  said  Governor  and  Company. 

Robert  BLACKBOAif  e,  See.** 

•  "  Copies  of  this  flew  about,  were  in  every 
man's  pocket,  and  in  every  man's  mouth,  that 
the  Lords  were  even  forced  to  take  notice  of  h, 
yet  scarce  could  believe  the  House  of  Commons 
would  receive  such  a  Petition  against  them,  so 
scandalous  and  so  false  ;  nor  did  they  in  the 
whole  debate  so  much  as  mention  the  House  of 
Commons,  but  looked  upon  it  as  a  thing  don* 
without  doors,  thrown  abroad,  only  to  blast  and 
asperse  the -House  of  Lords,  and  to  bring  them 
into  the  ill  opinion  and  disesteem  of  the  peo- 
ple ;  which  after  a  serious  consideration  and 
debate,  their  lordships  voted, "  To  be  a  scan- 
dalous libel  against  the  House  of  Peers.19  And 
certainly  so  it  was,  both  in  matter  and  manner;, 
and  had  the  matter  been  true,  vet  the  manner 
was  scandalous :  For  though  all  had  been  true 
which  was  suggested,  if  the  House  of  Lords  had 
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TheLorus  then  fell  upon  the  consideration 
of  tbe  roam  business  in  question  between  Skin- 
ner and  the  East-India  Company,  and*  making 
reflexion  upon  what  hud   beeu    •Hedged  on 

committed  an  error,  dad  done  something  griev- 
ous lo  the  Petitioners,  yet  was  it  most  unfit  for 
private  men  to  censure  their  proceedings,  de- 
clare them  "  to  be  unusual  and  extraordinary, 
to  be  ngaiust  the  laws  and  statutes  of  the  na- 
tion, and  custom  of  parliament,  grievous  to  tbe 
Petitioners  at  present,  and  of  ill  consequence 
htrejifler   to  all  the  Commons  of  England*? 
Can  tbe  tongue  of  man  utter  more  reproachful 
and  stubbing  words  against  any  man  or  society 
of  men  ?  If  this  were  true,  do  tliey  deserve  to 
live  who  are  guilty  of  such  things,  to -continue 
to  much  as  members  of  any  state  or  common- 
wealth, much  less  to  have  power  and  jurisdic- 
tion in  it?  Certainly  to  revile  in  this  manner, 
and  throw  dirt  upon  the  highest  judicature  of 
the  kingdom,  was  a  most  transcendent  presump- 
tion, ancf  of  a  most  dangerous  consequence  to 
the  whole  nation,  even  to  those  Commons  of 
England,  whom  these  Petitioners  pretend  for  so 
much,  making  themselves  as  it  were,  their  pa- 
trons and  protectors,  tribunes  of  tbe  people, 
and  withal  eudeavouring  to  bring  an  odium 
upon  the  whole  peerage.  What  is  this  but  sow- 
ing sedition  between  the  two  bouses  of  parlia- 
ment, and  between  the  Peers  and  the  Commons 
of  England  ?   And  what  can  it  tend  to,  but  to 
the  very  dissolution  of  the  frame  of  govern- 
ment ?   The    Scripture    saith,    "  Thou   abalt 
.  not  speak,  evil  of  the  rulers  of  thy  peoule," 
and  Elihu  in  Job  moves  this  question,  "  Is  it 
fit  to  say  to  a  king,  Thou  art  wicked,  and  to 
princes,  Ye  are  ungodly  ?*   Yet  these  Rab- 
shakehs  dare  heap  up  reproaches  against  the 
Lords  of  Parliament,  and  bring  railing  accu- 
sations against  the  highest  order  of  magistracy 
under  the  king  in  the  kingdom.     And  how 
little  cause  was  given  them  for  this,  tbe  preced- 
ing narrative  of  the  proceedings  of  tbe  Lords,  is 
I  think  an  evident  demonstration.  Their  lord- 
ships bad  proceeded  with  all  the  tenderness 
imaginable,  nothing  of  beat,  nothing  ofpreci- 
pitatioo  had  appeared  in  tbe  whole  transaction  ; 
They  were  not  come  to  a  full  conclusion  and 
determination,  of  the  business,    which    these 
merchants  had  no  reason  to  suspect  that  it 
would  be  severe  upon  them ;  And  they  might 
at  least  have  staid,  till  it  had  come,  whatever 
it  had  been,  and  not  have  prejudged  a  court,  be- 
fore it  declared  itself,  what  judgment  it  would 
•£ive :  All  it  had  thou  dene,  was  but  what  the 
East-India  company  itself  had,  by  their  own 
offer  of  reparation  for  the  wrong  done,  acknow- 
ledged to  he  iust;  For  the  Lords  had  only  de- 
.  clared,  that  Skinner  was  fit  to  be  relieved ;  but 
t  what  relief,  how  much  and  in  what  sort,  the 
.Quid  and  the  Quomodo,  they  had  not  deter- 
mined, that  was  under  the  consideration  of  a 
committee.    They  themselves  in  their  Answer 
to  tbe  Lords  referrces  appointed  by  his  majesty 
in  council,  had  offered  to  pay  unto  Skinner  for 
^ut megs,  white  pepper,  and  some  other  things 


both  sides  and  the  proofs,  gave  this  judgment* 
"  That  the  Governor  and  Company*  should 
pay  unto  Thorn  u*  Skinner,  for  his  losses  and 
damages  sustained,  the  sum  of  5,000/. ;  1,000/.    | 

which  had  been  unjustly  taken  from  him  by 
their  factors  and  had  been  brought  to  their  ac- 
count, 31oO  dollar* ;  And  1521  dollars  more 
they  offered,  for  so  many  taken  from  him  in 
specie:  And  by  this  tbey  confess  tbey  had 
done  hi ai  wrong,  and  were  willing  to  give  him 
some  reparation  :  So  without  condemning  them- 
selves, they  cannot  say  the  Lords  had  as  yet 
done  amiss :  and  notwithstanding  all  this  mo- 
deration and  circumspection,  that  opprobrious 
railing  petition  was  referred  against  them  ;  and 
which  besides  was  full  of  untruths. 

"  For  the  maiu  matter  in  it,  and  which  in  truth 
had  carried  a  shew  of  injustice  had  it  been 
true,  is  absolutely  false ;  And  that  is,  that  the 
Lords. denied   them  a   commission,  or  time  to 
send  for  witnesses  inhabiting  upon  the  place 
without  whose  testimony  it  was  impossible  for 
them  to  make  their  defence;  First  it  is  not 
true,  that  the  Lords  denied  tbem  a  commission 
or  time  to  send  for  witnesses,  for  they  never 
insisted  upon  it,  which  must  have  brought  on  a 
resolution  of  the  House,  and  have  been  entered 
in  the  clerk's  book,  which  was  not :  Some  such 
thing  was  once  said  by  some  of  the  counsel  at 
bar,  but  themselves  went  off  it,  knowing  it 
would  have  grossly  manifested  their  intent  to  de- 
lay longer  a  poor  man,  who  had  already  spent 
seven  years  in  the  prosecution  of  that  suit ; 
And  u.s  untrue  is  it  that  they  could  not  else 
make  their  defence,  for  multitudes  of  witnesses 
were  produced  by  them,  and  all  fully   heard 
with  patience,  and  enough  acknowledged  even 
by  their  own  witnesses,  and  more  by  their  own 
offer,  formerly  mentioned,  of  giving  Skinner  so 
many  thousand  dollars  reparation,  for  tbe  Lords 
to  ground  that  opinion  which  they  had  then  de- 
clared, which  was  only,  That  Skinner  should 
be  relieved:  A  second  untruth  is;  That  they 
say  all  the  matters  complained  of  were  clearly 
determinable  in  the  ordinary  courts  of  justice, 
excepting  what  concerns  the  Island,  whereas  it 
appears  there  was  likewise  a  dwelling  house  at 
J  am  by,  and  a   warehouse  by  the  river  side,  of 
which  they  dispossessed  him,  which  were  not 
so  determinable  even  by  the  report  of  tbe  judges 
in  their  opinion  (but  in  truth  one  may  say  do 
part  of  the  complaint   was  so  determinable,) 
they  say  untruly  then  in  saying  there  was  only 
tbe  Island,  that  he  could  not  be  relieved  in,  and 
as  untruly  do  they  vouch  the  opinion  of  tbe 
judges  for  it,  who  expressly  mention  the  House 
as  well  as  the  Island.   A  third   untruth  is,   to 
sav  the  Ibland  was  parcel  of  the  dominions  of  a 
foreign  Prince,  and  the  right  to  it  only  determi- 
nable by  tbe  laws  of  that  prince;  Whereas  that 
Prince  had  made  an  abolute  bargain  and  sale, 
and  a  total  alienation  of  it  from  his  dominion, 
and  so  had  put  it  out  of  the  protection  of  his 
la v%s.    A  fourth  (and  which  they  had  inserted 
to  be  a  bait  to  draw  on  the  House  of  Commons 
to  espouse  their  quarrel)  is,  that  tbey  suggest 
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within  two  days  after  the  serving  of  this  judg- 
ment, 9,000/.  in  3  months  after,  and  2,000/. 
more  in  3  months  after  that." 
'  And  they  referred  to  the  Committee  for  Privi- 
leges to  examine,  who  was  the  publisher  and 
disperser  of  that  scandalous  Paper  or  Petition, 
which  they'had  voted  a  scandalous  libel,  and 
to  make  report  thereof  to  the  House. 

The  Commons,  upon  reading  the  above 
Petition,  and  upon  us  being  owned  by  the 
Company's  deputy  governor,  sir  Samuel  Bar- 
nard iston  and  others,  ordered  the  committee  re- 
cently appointed  in  respect  to  the  jurisdiction 
of  the  Lords  in  the  case  of  Mr.  Fitton*  and  in 

,  the  couiplaiut  to  be  concerning  commoners  only, 
whereas  the  Lord  Berckley  of  Berckley  a  mem- 
ber of  the  House  of  Peers,  is  likewise  of  that 
company,  which  unities  yet  more  particularly 
that  House  to  the  cognizance  of  the  whole  bu- 
siness upon  point  of  privilege,  one  of  their  mem- 
bers being  a  party.  All  these  untruth*  are  in 
matter  of  fact.  Then  for  their  inference  upon, 
them,  the  judgment  they  give  again&t  the  House 
of  Lords^  their  censure  of  their  proceedings,  to 
be  against  the  laws  of  the  land,  and  the  custom 
of  parliament,  to  be  unusual  and  extraordinary, 
to  be  a  precedent  of  ill  consequence  to  all  the 
Commons  of  England  now  and  hereafter,  this  I 
hope  no  mau  will  say  to  have  truth  in  it,  but  to 
he  a  false  imputation  and  a  slander,  or  (as  the 
Lords  themselves  term  it)  n  scandalous  libel 
against  the  (louse  of  Lords.  And  as  untrue  it  is, 
what  tbey  say  in  the  close  o(  their  petition,  and 
withal  most  injurious  to  the  House  of  Peers, 
yix. .  That  the  petitioners  had  no  way  of  relief 
in  this  case  otherwise  than  by  making  their 
humble  Addresses  to  the  House  of  Commons : 
.Whereas  ever  sinco  parliaments  have  been  in 
England,  the  constant  practice  hath  been,  (and 
multitudes  of  precedents  there  are  of  it,)  of  ap- 
pealing to  the  next  parliament  from  any  judg- 
ment given  by  a  former  parliament,  which  was 
grievous  and  unjust;  And  never  in  this  world 
before  was  there  any  appeal  to  the  House  of 
Commons  from  a  judgment  of  the  House  of 
Peers,  much  less*  to  take  a  business  out  of  their 
hands,  ur  give  a  stop  to  their  proceedings*  be- 
fore they  were  come  to  a  conclusion;  Thau 
which  nothing  can  be  a  greater  violation  of  the 
rights  and  privileges  of  either  House;  Nor 
would  the  House  of  Lords  ever  lave  endured, 
that  any  should  have  used  the  House  of  Com- 
mons so  iu  any  application  unto  their  lordships. 
Yet  upon  the  esamination  it  appeared  that  this 
petition  had  been  really  presented  to  the  House 
of  Commous,aud  was  there  received."  The 
Grand  Question,  p.  38. 

*  Mr.  Hargrave  has  thus  abridged  this  case. 
"  It  arose  on  petition  to  the  Common*  from 
a  Mr.  Fitton,  complaining  of  some  exercise  of 
jurisdiction  by  the  Lords:  and  ou a. report  of 
the  case  from  a  committee  that  the  matter  of 
jurisdiction  was  fit  to  be  argued  at  the  bar  of 
the  House  of  Commons,  the  House  appointed 
a  day  to  hear  it  accordingly,  and  at  the  same 


similar  cases,  to  consider  this  case  also  in  point 
of  grievance  and  extent  of  jurisdiction ;  and 
particularly  recommended  the  dispatch  of  it 
to  Mr.  Solicitor  General  Finch  and  all  the 
gentlemen  of  the  long  robe.  From  this  com* 
mittee  there  soon  came  a  Report,  and  there* 
upon  the  House  passed  the  two  following  Heso* 
lutions  against  the  jurisdiction  and  proceedings 
of  the  Lords. 

1.  *  That  the  House  of  Lords  taking  cogbi* 
'  zance  of,  aod  their  proceedings  upon  the  mat- 

*  ter  set  forth  and  contained  in  the  petition  of 
'  Thomas  Stinner  merchant  against  'the  go* 
'  vernor  and  company  of  merchants  of  Lon* 

*  doo  trading  to  the  East  Indies,  concerning 

time  appointed  a  committee  to  iaqoine  into 
precedents  in  cases  of  a  like  kind ;  and  amongst 
the  committee  were  named,  Solicitor.  General 
Finch  afterwards  lord  chancellor  Nottingham* 
Mr.  Serjeant  Maynard,  Mr.  Vaughan  after* 
wards  lord  chief  justice,  and  Mr.  Piynoe;  aod 
the  three  latter  were'  desired  to  take  speck! 
care  in  the  business.  What  was  the  precise 
nature  of  tins  case  of  Mr.  Fitton,  is  not  stated 
in  the  journal  of  the  Commons  or  in  the  printed 
account  of  the  debate.  But  from  various  en* 
tries  in  she  journal  of  the  Lords  the  substance 
of  the  case  appears  on  the  whole  to  have  been 
to  this  effect.  Mr.  Fitton  and  three  others 
bad  been  formerly  proceeded  against  before 
the  Lords  for  contriving  and  publishing  a  libel 
upon  lord  Gerard  of  Brandon;  and. the  Lords 
in  July  1663  had  sentenced  Fitton  in  a  fine  of 
600/.  to  imprisonment  in  the  Kiag's-bencb 
prison  till  lie  should  produce  Abraham  Granger 
whose  name  was  to  the  libel,  and  to  find  seas* 
rities  for  good  behaviour  during  life,  with  direc- 
tion to  ttie  chief  justice  of.  the  KingVbeacb  to 
take  such  securities.  Under  this  sentence,,  in  a 
case  at  least  mixed  with  privilege,  Fitton,  not- 
withstanding a  prorogation  of  parliament,  which 
confessedly  terminates  imprisonment  by  the 
House  of  Commons  in  privilege  cases,  still  coo- 
tinned  in  prison;  and  one  William  Carr,  on  his 
owning  the  same  libel  and  his  having  dispersed 
it,  bad  been  recently  adjudged  by  the  Lords  to  „ 
•pay  a  fine  of  1,000/.  and  to  imprisonment  in 
the  Fleet  during  the  king's  pleasure  and  to  the 
pillory.  Being  both  thus  imprisoned  bythe  Lords, 
Fitton  and  Carr  resorted  by  several  petitions  to 
the  Commons  for  relief.  A  committee  was  ap- 
pointed upon  Carr's  petition  as  well  as  upon 
Fittqn's.  However  no  report  appears  to  have 
been  ever  made  upon  the  petition  of  Carr,  and 
what  became  of  his  case  is  not  mentioned, 
except  that  three  years  afterwards  be  published 
a  relation  of  it  and  of  bis  sufferings,  with  a 
plea  against  the  jurisdiction  of  the  House  of 
Lords.  But  Fitton'a  petition  was  reported  upon 
as  fit  for  solemn  argument  at  the  bar  of  she 
House  of  Commons  as  to  the  jurisdiction  of  the 
House  of  Lords,  and  was  ordered  to  be  argued 
accordingly  in  the  manner  before  mentioned. 
It  appears  also,  that  the  case  was  argued  at  the 
bar  of  the  Commons  by  Fitton's  counsel  Mr. 
Offley,  who  said  some  strong  things  against  the 
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*  the  taking  away  of  the  jKtkmert  ship  and 

*  goods,  and  assaulting  ku  person,  and  (heir 
'lordships  over-ruling  the  pica  of  the  said 
«  Coventor  and .  Company,  the  said  cause 
«  coming  bcmrethatboose  origiaally,  cwW  Upon 
<  the  complaint  of  the  Mid  Skinner!  and  being 
'  «  common  piea,  in  nt>t  agreeable  to  the  laws 

*  of  this  land,  and  tends  to  deprive  the  Sabject 
'  of  bis  right,  ease  and  benefit  due  to-  lint  by 
'  tfae>  said  laws. 


ft.  *  That  the  Lords  taking  cognisance  of  the 
*  right  and  title  of  fbe  island  in  the  petition 
(  mentioned,  and  giving  damage*  tberespon 
'  against  the  said  governor  and  cosnpawy,  is 
«  not  warranted  by  the  said  laws  of  cbis  land."* 

Hereepon  the  Lords  came  to*  two  Resorts 
boas: 

1.  '  That  the  Hoose  of  Common*  entertain* 
1  ing  the  scandalous  petition  of  the  East  India 
1  Company  against  the  Lords  House  of  pariia- 


jorisdktkm  of  the  Lords,  bet  is  reproached 
with  having  so  closely  borrowed  from  a  prim* 
argument  of  the  Solicitor  General  Fineh  after- 
wards lord  chancellor  Nottingham  at  the  bar 
of  the  Lords,  though  in  wbat  case  is  not  men- 
tftmed,a*to  have  induced  the  latter  to  leave  the 
Coavmons.    When  the  argument  wae  over,  the 
debate  wae  adjourned  for  a  week,    Bot  the 
journal  of  the  Common*  is  diktat  at  to  any 
farther  proceeding  npon  the  case.    Probably 
this  case  became  absorbed  in  the  coesidereti»m 
*f  the  great  cam*v  which  almost  immediately 
•allowed,  and  brought  the  two  houses  to  a  direct 
issue  ott  one  great  branch  of  the  jurisdiction 
osaimed  by  the  Lords,  but  deaied  by  the  Corn- 
noes  s  or  perhapt  the  Commons  thought  this 
case  of  Fitton  and  that  of  Cerr  too  much  mixed 
with  contempt  and  breach  of  privilege  to  be 
convenient  cases  to  make  their  stand  upon. 
However  these  two  cases  should  not  be  forgot- 
ten.   Either  they  were  cases  of  breach  of  pri- 
vilege and  contempt,  or  they  were  not.    If  they 
were*  the  continuance  of  imprisonment  after 
4he  prorogation  of  parbmwent,  the  fining,  and 
•very  other  part  of  the  sentence  in  both  eases, 
hcoeme  disputable :  for  it  may  be  asked,  how 
4m  breach  of  privilege  are  the  Lords  warranted 
to  do  more  than  can*  be  done  by  the  Commons 
ka  a  like  case  ?   on  the  other  hand,  if  they 
were  not  cases  of  privilege  and  contempt,  then 
the  mnocedings  of  the  Lords  against  Fitton  and 
Carr  were  open  te  the  objection  of  an  exercise 
wy  the  Lores  of  an  original  jurisdiction  over 
crime,  of  having  adjudged  a  commoner  for  mis- 
demeanor without  impeachment  of  the  Com- 
eaons  or  the  verdict  of  jury,  and  of  having  so 
(expressed  the  imprisonment  part  of  their  sen- 
tence i*  both  cases  as  to  make  it  imprisonment 
lor  life,  that  is,  in  Fitton's  Unless  the?  should 
*hterpoee  to  declare  it  terminated, and  in  Cart's 
unless  the  king  should  please  to  determine  it. 
To  some  of  these  objections  Mr.  Offiey  did  in 
effect  advert  in  arguing  Fitton's  case.    Irt  re- 
marking also  upon  the  consequence  of  such  an 
exercise  of  criminal  jurisdiction  by  the  peers, 
he  pointedly  said/  the  jurisdiction  of  the  Star- 
Chamber  is  now  transformed  into  the  House  of 
Lords,  but  somewhat  in  a  nobler  way.    It  did 
Hot  occlir  te  him  to  add,  that  the  jurisdiction 
wf  the  Star-Cham  ber,  though  justly  odious  both 
tor  the  mode  of  trial  and  the  excessive  punish- 
ment* it  had  inflicted,  and  therefore  wisely 
abolished,  was  in  some  degree  sanctioned  by 
the  statutes  of  the  realm  i  bet  that  it  remeined 
te  explain  how  the  House  of  Lord*  bad  ob- 
tained the  ttte  er  wry  other  seftcieat  suction 


for  exercising  the  same  jurisdiction-;  and  bow 
it  coald  be  proper  to  tolerate  that  in  an  liere* 
ditary  kind  of  Star-Chamber,  without  the 
sanction  of  statute  and  without  any  other  limi- 
tation tbau  such  as  their  own  inoderatiqA  should 
prescribe,  which  the  legislature  had  so  mdig* 
nantly  abolished,  in  the  case  of  a  court  sanc- 
tioned by  statute  and  not  pretending  to  adjudge 
crime  or  a  higher  order  than  misdemeanor. 

"  But  though  these  two  cases  of  Fitton  and 
of  Carr,  which  probably  are  the  earliest  in* 
stances  to  be  met  with  of  direct  petitions  of 
complaint  to  the  Commons  against  the  Lords 
for  excessive  assumption  of  judicature  by  the 
latter,  did  not  of  themselves  bring  the  two 
booses  into  actual  qeerrel  witbeaeh  other:  yet 
there  passed  enough  from  the  Commons  to 
shew,  that  they  were  nearly  ripe  for  serious 
contest  on  that  heed;  and  that  as  Fitton's  ease 
had  already  provoked  them  to  appoint  a  cmasV 
mittee  to  consider  of  the  exercise  of  jurisdic- 
tion by  the  Lords  id  all  cases  of  the  hind,  and 
such  committee  was  still  existing,  so  very  little 
of  additional  matter  was  requisite  to  excite  the 
Commons  into  direct  hostility." 

•  The  Committed  had  reported  the  tfttee  fol- 
lowing Resolutions  s 

1.  "That  the  proceedings  of  the  House  of 
Lords,  upon  the  petition  of  Thomas  Skinner, 
Merchant,  against  the  governor  and  company  of 
Merchants  of  London  trading  te  die  East  In- 
dies, Sir  William  Thompson,  and  several  other 
members  of  the  House  of  Commons,  being  statm* 
hers  of  the  said  Company  ,-*are  a  breach  opoa 
the  Privilege  of  the  House  of  Commons. 

9.  "  That  the  House  of  Lords  assuming  and 
exercising  a  jurisdiction*  and  taking  cognizances 
of  the  matters  set  forth  and  complained  of  in 
the  petition  of  Thomas  Skinner,  Merchant, 
against  the  Governor  and  Company  of  Mer- 
chants of  London  trading  to  the  East  Indies ; 
and  their  lordships  over-ruling  of  the  piea  of 
the  said  Governor  and  Company,  put  in  to  the 
jurisdiction  of  the  said  House  of  Lord*;— the 
said  cause  coming  before  the  House  originally 
only  upon  the  complaint  of  the  said  Thomas 
Skiuoer,  end  the  matters  in  the  said  petition 
complained  of,  concerning  the  taking  away  of 
the  said  petitioner's  Ship  and  goods,  aad  as- 
saulting his  person,  being  relievabtc  in  the  or- 
dinary courts  of  law; — is  contrary  to  the  law 
of  the  land,  and  tends  to  the  depriving  of  the 
subject  of  the  benefit  of  the  known  law,  and 
the  introducing  of  an  arbitrary  way  of  pro- 
ceeding. 

$,  «  That  me  Heme  of  Lordly  m  the 
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'and  vote*  seer  rupee  bad  mod  marie, 
»  breach  of  the  frivonnes  of  tne  Him  of 
'and  contrary  to    the   fair    oorrripoi 


ate  a 
of  Peers, 
contrary 
winch  ought  to  be  between  tba  two 
narihunent*  and  unexampled  in*  former 

9.  ' That  the  House  of  Peert  taking  cogni- 
sance of  the  cause  of  Thomas  Skinner  mer- 
chant, a  person  high]?  oppressed  and  injured 
in  East  India  tyr  the  Governor  and  Company 
of  merchants  of  London  trading  thither,  and 
ot er-ruling  the  plea  of  the  said  Company,  and 
adjudging  5,000/.  damages  thereupon  against 
the  saia  Governor  ana  Company,  is  agree- 
able to  the  laws  of  the  land,  and  well  warrant- 
ed bv  the  law  and  custom  of  parliament,  and 
justified  by  many  parliamentary  precedents 
ancient  ana  modern/ 


^  Two  Conferences  past  between  the  Heaves 
smoe  tins  taxation:  One  asked  by  tba.  Haute 
of  Commons,  tba  other  by  tba  Lards,  and  what 
past  at  bmfc,  the  Objections  of  Uie<mesvee)  and 
the  oihers  Answers,  what  was  said  by  tba  Com- 
mons against  the  proceedings  of  tba  Lords,  and 
what  by  the  Lards  to  maintain  what  tbty  bad 


depending  before  them,  npoa  tba  petition  of 
Thomas  Skinner,  Melohan^aeniott  the  Gover- 
nor and  Company  of  Merchants  of  London 
trading  to  the  East  Indies,  allowing  of  affidavits 
taken  before  masters  of  the  Chancery,  and  a 
judge  of  the  Admiralty,  as  proof  in  the  said 
cause,  wherein  also  the  Governor  and  Company 
bad  no  liberty  to  cross-examine  the  said  per- 
sons making  sucb  affidavits ;  and  the  House  of 
Lords  not  granting  a  commission  to  the  said 
Governor  and  Company  for  the  examination  of 
their  witnesses,  the  same  being  desired  by  the 
said  Governor  and  Company,  is  illegal,,  and  a 
grievance  to  tba  subjects."  5  HatselT,  p.  S37. 
"  The  Lords  were  much  surprised  with  these 
votes,  which  gave  them  cause  to  make  a  serious 
reflection  upon  what  had  passed  in  the  business 
of  Skinner,  and  to  take  a  doe  examination  of  all 
circumstances,  The  way  that  it  came  unto  them 
at  first,  upon  tne  king's  recommendation,  their 
own  right  to  take  cognisance  of,  judge  and  de- 
termine and  give  redress  in  causes  of  that  na- 
ture ;  than  tbe  merits  of  this  particular  cause,  a 
poor  man  oppressed  by  great  ones,  very  unable 
to  contest  with  them  at  law,  aod  so  very  un- 
likely there  to  receive  relief,  and  have  any  re- 
paration from  them  (admitting  it  had  been  in 
the  power  of  tbe  law  to  have  helped  him,  which 
it  was  not)  and  tbe  manner  of  their  proceeding 
in  tba  hearing,  examining  and  determining  of 
it,  in  which  they  bad  used  all  the  moderation 
imaginable,  going  bv  steps  and  degrees,  taking 
nrst  tbe  opinion  of  the  judges,  to  know  if  tbe 
nan  were  relievable  elsewhere ;  who  said  he 
was  but  io  parr,  and  not  for  all  relievable  ia 
Westminster-Hall,  which  made  them  under- 
taken ;  then  giving  way  to  and  bearing  with 
many  delays  of  tba  East*  India  Company,  suf- 
fering the  business  upon  several  pretences  and 
of  nafjfi  to  be  pat  eaT  many  days, 


done;  the  substance  of  all  that  was  said  on 
both  sides,  I  shall  here  set  down  as  briefly  as  I 
can,  as  I  And  them  entered  in  the  Journal  Book 
of  the  House  of  Lords,  where  they  are  now  a 
public  record. 

Tbe  gentlemen  of  the  House  of  Commons, 
that  managed  tba  Conference  on  their  parts* 
endeavoured  to  maintain  their  rotes  by  shew* 
iag  the  reasons  of  them. 

They  said,  That  pleas  being  of.  two  natures, 
common  pleas  and  pleas  of  tbe  crown,  in  thb 
case  they  said  they  did  not  meddle  with  any 
part  of  their  lordships  judicature  concerning 
pleas  of  the  crown,  this  being  of  the  first  sort, 
and  those  being  of  two  natures,  personal,  or  real 
actions,  and  in  both  all  proceedings  must  be 
by  the  king's  original  writ  Aod  this  being  a 
case  between  person  and  person,  and  so  a  corn- 
men  plea,  ought  so  bo  proceeded  in  the  ordK 
naty  way  by  the  king's  original  writ :  Precedents 
were  brought  (ot  Una,  ushered  ia  with  a  praam* 
We  "  That  where  tbe  party  oarer  pleads  te  tbe 
jurisdiction  of  tbe  court,  it  is  ordinary  for  courts 
to  proceed,  though  in  caste  not  wkbia  their  juris* 
diction."  The  precedents  cited  were  oat  of  the 
Placita  Parliamentaria,  four  in  Edw.  lit  time. 


when  their  lordships  were  prepared  to  hear  it, 
and  had  laid  aside  other  business  for  it,  by 
which  means  a  whole  session  was  lost  to  the 
poor  man  ;  and  when  at  the  next  meeting  of 
the  parliament  it  was  heard,  in  which  a  great 
deal  of  time,  and  very  many  days  were  spent, 
yet  not  presently  to  come  to  a  resolution,  but 
appoint  a  day  tot  the  debate  of  ft,  and  when 
that  day  came,  not  to  give  a  full  judgment,  but 
only  pass  a  previous  vote, •  That  some  relief 
was  nt  to  be  given,9  and  take  longer  time  to 
consider  what  and  how  much,  and  refer  it  to 
tbe  consideration  of  a  Committee  to  prepare  it 
for  the  House ;  and  that  then,  in  that  interim 
of  time,  before  any  thing  was  determined,  whilst 
but  in  agitation  and  nnder  consideration  what 
should  be  done,  a  scandalous  false  railing  pe- 
tition to  he  delivered  to  the  House  of  Commons 
against  the  House  of  Peers,  contrary  to  all  usage, 
right  and  privilege  of  parliament,  aod  what  was 
expressly  forbidden,  9  H.  4.  n.  25.  And  this 
notwithstanding  (not  knowing  upon  what  nut- 
take,  for  a  mistake  it  must  have  been)  to  be 
received  with  approbation  by  the  House  of 
Commons,  and  seconded  and  confirmed  by 
those  forewentioned  votes,  which  were  brought 
up  to  tbe  Lords,  and  declared  unto  them  at  0 
public  conference:  all  these  things  considered, 
made  the  Lords  very  sensible,  who  thought,  if 
there  had  been  failings,  that  a  gentler  applica*- 
tion  bad  yet  been  more  convenient :  but  con* 
scions  to*  themselves  of  none,  and  very  conn* 
dent  that  what  they  bad  done  tret  most  justi- 
fiable by  tbe  constant  course  and  practice  of 

lost  and  eonsta* 


their  House,  and  in  itself  most  ia , 

ble,  they  conceived  it  absolutely  nenettary  for 
the  vtamestioa  of  themselves  and  the  astsrriof 
their  rights,  to  peat  likewise  two  Votes  ia  an* 
twer  to  the  two  of  the  House  of  Comasons." 
The  »  and  Qnettkm»  p.  lex 
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1  Precedent.  18  E.  1.  M  Johannes  de  Tnsula 
against  the  bishop  of  Winton,  fol.  33.  John  de 
Insula  prosecutes  for  the  king,  complains  that 
the  bishop  had  disposed  of  an  liospital  which 
belonged  to  queen  Eleenor  the  king's  mother, 
and  ejected  her  tenant,  the  bishop  pleads,  that 
lie  found  bis  church  seised  of  that  advowson,  et 
petit  Judicium  si  debeatsine  Brevi  Domini  Re- 
gis inde  respondere ;"  The  Judgment  is,  "  Et 
quia  praedictus  Episcopus  invenit  Ecclesiam 
suam  seisitam  de  prasdicta  advocatione  tempore 
Creationis  suss,  Ideo  ipse  quoad  hoc  eat  inde 
sine  die  ad  praesens,  et  Dominus  Rex  babeat 
Breve  versus  ipsum  Episcopum,  quod  reddat  ei 
A'dvocationero,  &c.  et  quoad  Ejectionem  in- 
quiratur  Veritas  per  Patnam." 


.  9  Precedent,  in  the  same  parliament  18  E.  1. 
"  The  Case  of  Hugh  de  Louther  and  the  heirs 
of  Henry  de  Edelynthorp,  f.  43,  Where  it  was 
much  insisted  upon  these  words, M  Nee  est  Juri 
consonum  vel  hactenus  in  Curia  ista  usitatum, 
quod  aliquis  sine  Lege  Communi  et  Brevi  de 
;  Cancellaria  de  Libero  Tenemeoto  suo  respon- 
deat, Et  maxima  in  Casq  ubi  Breve  de  CanceU 
(aria  locum  habere  potest,  Therefore,  dictum 
«st  prssdicto  Adas,  quod-  sibi  perquirat  per 
Breve  de  Caacellaria,  si  sibi  vidcrit  expedite." 

3.  The  Case  of  William  de  Valentia  earl  of 
Pembrook,  June  his  wife  and  Isahell  le  Mares- 
chal  18  E.  1.  p.  44.  "  Isabell  complains  of  the 
earl  for  assuming  jurisdiction  in  the  commote 
or  hundred  of  Esterlow,  (which  is  in  the  king's 
jcounty  of  Kermerdyn,  and  not  in  Pembrook- 
,  shire  which  belongs  to  the  Earl,)  and  ejecting 
her;  he  pleads  that  he  is  seised  of  it  in  the 
right  of  bis  wife,  and  they  crave  judgment,  si 
sine  Brevi  Domini  Regis  'inde  debent  respon- 
dere ;  the  judgment  is,  Quia  predict!  Williel- 
mus  et  Johanna  sunt  in  Seisina  de  prssdicta 
Junsdictione  per  discensum  haereditarium,  et 
non  per  Usurpationem  seu  Purpresturam,  quod 
eant  inde  sine  die  ad  praesens,  et  Domiuus  Rex 
habeat  Breve  si  voluerit."  The  gentlemen  of 
the  House  of  Commons  observed  upon  this, 
"  That  if  there  had  been  a  crime,  as  usurpation 
or  purpresture,  such  cases  had  usually  been 
tried  in  the  Lords  House,  but  then  'added, 
That  if  that  had  been  the  case,  much  mi«ht  he 
said  now,  how  the  constitution  of  the  govern- 
roeut  hath  been  altered  since.*' 

The  4th  Precedent  iu  the  18th  of  E.  1.  f. 
51,  was  the  ca«e  of  Roger  de  Somerton  and 
the  prior  of  Buttete ;  '<  Somerton  follows  for  the 
king,  and  by  petition  complains,  that  the  prior  . 
unjustly  withheld  from  the  king  the  manor  of 
Somerton :  the  prior  answers,  that  he  holds  it 
in  the  right  of  his  church  of  Buttele,  et  petit 
Judicium  si  debeat  inde  sine  brevi  domini  regis 
respondere ;  the  judgment  is,  Ideo  predict  us 
prior  quoad  hoc  eat  inde  sine  die  ad  praesens, 
et  domious  rex  habeat  breve,  cW  And  this 
though  the  king  was  concerned,  as  was  observed 
by.  them..  .     . 

.  By  these  Precedents  they  said  it  did  appear, 


without  am  original  writ,  and  xheu  necessarily 
and  demonstratively  k  must  follow  ;  that  the 
Jjords  caunot  judge  in  fchese  cases,  for  there 
was  never  any  writ  returnable  Coram  Domini) 
Sptrhuatibtts  et  Temporalibus,  none  such  is 
mood  in  the  Register,  or  Fitzherbert't  Natura 
Brevium  :  and  the  reason  they  said  was  the 
same  for  personal  actions,  as  those  that  con- 
cern freehold,  that  Magna  Charta  and  several 
statutes  made  in  Ed.  S's  time  provide  for  oar 
trial  by  our  peers. 

Some  other  Precedents  they  mentioned  out 
of  the  roll  of  petit  ions  answered  in  the  parlia- 
ment of  14  E.  2,  as  that  of  William  ie  Rous 
f.  408.  Complaining  of  the  kings  bayliffs,  who 
had  twice  dispossessed  him  of  a  house  in  West- 
minster, and  praying  remedy  ;  the  answer  was, 
Habeat  Breve  novae  disseisinae  in  suo  ensu. 

Then  that  the  bishop  of  Winton  elect  in  the 
same  page,  complaining  that  the  king's  officers 
had  cut  down  the  woods  of  the  bishopric  during 
die  vacancy,  and  praying  remedy ;  the  answer 
is,  Habeat  breve  de  tranagess.  in  Cane 

Next  of  Joane  the  widow  of  John  Funks,  a, 

409,  by  petition  complaining  of  a  wait  com- 
mitted in  the  manor  of  Radewynter;  theao» 
swrr  is,  Sequatur  ad  legem  comniunem. 

Another  Precedent  ofMariote  the  wife' of 
Robert  de  Carle  in  the  same  page,  praying 
remedy  for  a  breach  of  the  peace  by  the  parson 
of  Wormele  and  others,  the  answer  is,  Adeat 
cancel,  et  habeat  ibi  breve  in  suo  casu. 

And  to  a  petition  of  Robert  le  Saosser,  p. 

410,  for  a  debt  due  to  bim,  answered,  Habeat 
in  cancell.  brere  de  debito. 

The  last  Precedent  cited  wasp.  411.  Ralph 
de  Drakoo  parson  of  Loffenham  complainiug 
against  Robert  de  Vere  and  others  for  impri- 
soning him,  till  he  resigned  bis  living,  taking 
away  his  goods,  and  committing  other  violences, 
for  which  -he  had  a  commission  of  inquiry  io 
the  country  of  York,  and  now  prayed  remedy: 
The  answer  is  *  quoad  resigpationetn  non  per- 
'  tinet  ad  regem,  et  quoad  cororaissiooein  ha- 
'  bendam,  ostendat  in  canceUoria  priruam  com- 
'  missionem  et  ibi  respondeat ur.  Et  habeat 
'  similiter  in  cancell.  Brevia  de  transgresaioni- 
'  bus  sibi  factis  contra  pacem,  Ace.' 

To  this  first  part  of  that  conference,  the 
Lords  when  they  came  to  theirs,  gave  for  an- 
swer in  the  first  place,  that  they  could  not  but 
observe  something  unusual  in  the  very  title  of 
the  petition,  dt  tiering  from  the  ancient  stile  of 
those  presented  to  the  House  of  Commons ; 
then  that  they  were  much  surprised,  reading 
the  petition  to  find  so  many  falsities,  and  yet 
to  hear  the  gentlemen  that  managed  for  the 
House  of  Commons  say,  that  their  House  had 
examined  it,  and  found  all  the  allegations  in 
it  to  be  true  ;  whereas  in  truth  there  were  io 
it  almost  as  many  falshoods  as  lines;  those 
falshoodshave  been  mentioned  before,  so  as  it 
is  not  needful  again  to  repeat  them.  The 
Lords  took  notice  after,  *>f  the  unusual  proceed- 
ing of  the  House  of  Commons,  to  take  cogni* 
sance  of  any  matter  depending  in  their  House, 


that  in  cases  of  freehold  there  is  no  proceeding  •  before  their  lordships  had  given,  any  judgment 


?J3] 


STATE  TRIALS,  18  Chaeles  II.  \666.—qf  the  House  <tf  Ptm. 


[78* 


tberin,  or  communicated  tbe*ame  unto  them; 
and  to  examine,  proceed  upon,  and  censure  by 
vote  the  proceeding  of  the  House  of  Peers, 
which  they  said  the  House  of  Commons  could 
not  legally  do,  because  they  were  not  a  court 
of  judicature  in  any  case,  jnuch  less  of  the 
House  of  Peers,  which  is.  the  highest  judi- 
cature ;  and  that  in  truth  they  had  not  means 
to  come,  to  the  knowledge  of  the  truth,  whereby 
to  found  a  right  judgment,  because  they  have 
not  power  to  give  an  oath  ;  nor  in  this  parti- 
cular had  they  heard  any  more  than  one  side, 
having  not  heard  Skinner  at  all ;  nor  yet  had 
they  conferred  with  the  Lords,  by  which  means 
they  might  hare  come  to  the  knowledge  of  the 
grounds  and  reasons  upon  which  their  lordships 
had  proceeded ;  so  as  the  Lords  could  not  but 
wonder  at  this  judgment,  which  had  been  past 
upon  them. 

Then  they  came  to  that  assertion  concerning 
Common  Pletis,  That  they  must  be  .proceeded 
in  by  the  king's  original  writ,  and  consequently 
not  before  the  Lords,  for  which  the  House  of 
Commons  brought  some  precedents,  to  prore 
that  freeholds  were  never  examined  in  parlia- 
ment, but  always  left  to  the  remedy  at  law  ; 
nnd  in  the  next  place  the  Lords  took  into  con- 
sideration how  theybegan  their  precedents  with 
this  preamble ;  "  That  where  the  party  never 
pleads  to  the  jurisdiction  of  the  court,  it  is  or- 
dinary for  courts  to  proceed,  though  in  cases 
not  within  their  jurisdiction/1 

To  which  the  Lords  said  in  the  first  place,  as 
to  the  assertion  viz.  "  That  nil  Common  Pleas 
must  be  proceeded  in  by  original  writ  and  con- 
sequently not  before  the  Lords,"  That  it  was 
as  easy  tor  tliem  to  assert  the  coatrary,  and 
upon  better  grounds ;  being  able  to  shew  prece- 
dents all  along  from  the  first  and  the  mo&t  an- 
cient records  we  have,  down  to  the  latest  nnd 
most  modern  ones  of  the  proceedings  of  parlia- 
ments, even  within  the  memory,  and  know- 
ledge of  every  young  man,  that  the  House  of 
Peers  have  still  exercised  this  jurisdiction,  even 
in  particular  cases  of  mewnet  iuum,  between 
man  and  man,  when  they  have  thought  good, 
(though  that  but  rarely)  and  when  moved, to 
it  by  something  extraordinary  in  the  case;  and 
that  no  House  of  Peers  hath  done  it  less,  and 
been  more  tender  of.  entertaining  such  busi- 
nesses, and  more  unwilling  to  be  troubled  with 
them,  tbau  this  present  House  of  Peers,  upon 
which  so  much  blame  is  laid,  and  which  is  the 
only  House  of  Peers  that  ever  private  persons 
(found  guilty  and  censured  by  ir  for  foul  op- 
pressions) did  presume  in.  that  manner  to  accuse 
and  impeach  to  any  court  or  council  oc  com- 
pany of  men,  no  not  to-  the  king  himself.;  or 
that  ever  were  censured,  and  such  votes  passed 
upon  before.  But  we  'shall  hereafter  in  its  due 
place  examine  the  matter  of  this  assertion, 
and  shall  shew  that  it  hdlds  not  true  even  in 
the  ordinary  courts  of  Westminster-Hail,  whe- 
ther of  common  law,  or  equity,  where  cases  of 
mens  freeholds  are  tried  every  day  witheoiany 
•rtgiosl  writ,  and  much  let s.io  parliament.    In 


the  mean  time  we  will  take  thiftp- in  order  as 
they  were  delivered. 

And  to  the  preamble  which  ushered  in  the 
precedents,  "  That  where  the  party  never 
j>lemds  to  the  jurisdiction,  it  is  ordinary  for 
courts  to  proceed,  though  in  cases  not  within 
their  jurisdiction,"  upon  which  the  inference 
must  be,  that  precedents  theu  signify  nothing 
to  prove  a  jurisdiction  though  never  so  many, 
though  a  constant  series  of  them  in  all  times  be 
made  appear,  except  there  be  still  a  pleading 
to  the  jurisdiction,  and  that  plea  overruled  ; 
the  Lords  thought  this  a  strange  argumenta- 
tion, and  took  the  force  of  the  argument  to 
lie  rather  the  other  way,  that  it  is  a  clearer 
proof  of  a  jurisdiction  to  have  it  never  or 
seldom  questioned,  and  *  be  still  exercised  v 
and  submitted  unto,  than  if  it  be  sometimes 
opposed,  though  it  be  made  good  and  main* 
tained  against  that  opposition ;  and  they 
thought,  that  in  this  particular  case,  thej 
had  good  warrant  for  their  jurisdiction,  find- 
ing it  so  seldom  -opposed,  even  by  the 
House  of  Commons  own  shewing,  who  could 
bring  but  four  precedents,  where  any  had 
pleaded  to  their  jurisdiction,  and  the  plea 
seemingly  admitted,  (for  it  is  but  seemingly,  as 
will  be  shewed  upon  the  examination  of  the 
precedents  themselves:)  whereas  multitudes 
were  produced  of  the  exercise  #f  their  juris* 
diction,  and  some,  where  the  parties  had  de- 
sired a  trial  at  common  law,  and  the  Lord* 
would  not  grant  it,  as  that  of  William  Paynell 
and  Margaret  his  wife  in  the  Placitn  Parlia* 
men  taxia  of  the  SO  of  Ed.  1,  p.  231.  The  case 
was  this;  Margaret  had  been  formerly  the 
wife  of  John  Cameys,  aud  he  vet  living  had 
left  him,  (as  she  alledged)  with  bis  consent,  and 
lived  with  Paynell  as  his  wife,  and  was  mar- 
ried to  him  :  Cameys  dying,  Paynell  and  she 
sue  for  the  thirds  of  the  manor  of  Torpell  which 
had  been  the  land  of  Cameys.  It  was  objected 
on  the  other  side,  that  she  -lived  in  adultery 
with  Paynell  in  Cameys  life  lime,  and  so  had 
forfeited  her  dower.  -  They  upon  that  desire  to* 
be  tried  by  their  country,  it  adultery  or  no  ; 
What  say  the  House  of  Peers  i  Do  they  send  . 
them  into  the  country  as  is  desired  ?  No, 
<  Videtur  curias  quod  noa  est  necesse  contra 
'  tantas  tamque  manifests*  evideatias,  prsj- 
'  sumptiones,  probatsooea,  &o.  ad  aliquain  in* 
4  quisitionera  jmtriai  capiendam  procedere,  &c. 
'  Et  ideo  consideratom  est  quod  prfedicti  Wil- 
•  lieknus  et  Margareta  nihil  capiant  per  peti- 
'  tionem  suam,  sed  sint  in  niiseiicordia  pro 
'  falsoclamore,&e.' 

This  shews  that  she  Lords  sometimes  would 
retain  causes,  though  sometimes  they  did  dis- 
miss them,  not  for  want  of  jurisdiction,  but  as 
it  seemed  to  them  convenient,  and  their  occa- 
sions would  give  leave,  and  as  they  had  or  had 
not  leisure  for  it  from  the  greater  affairs  of 
the  kingdom,  or  that  some  circumstances  in 
-the  merits  of  a  -cause  snade  it  more  or  less 
worthy  of  their  .consideration.  As  if  one  of4 
the  parries  was  powerful  in  his  country,  and 
suspected  to  h*Y*aa  iofltuttce  upon,  the  juries. 
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to  fxeds  would  then 

ness  and  determine  it  theinaesms. 

Asiat  R. *,  K.  M.  The  Case  of  Jobs  earl 
of  Pembroke  and  William  le  Zoach  ceseplein* 
nig  chut  they  mere  eued  for  certain  lands  * 
Yorkshire  by  Tbomes  she  son  of  sir  Robert 
JLoos  -of  Ingmanthorp,  tad  elledge,  That  the 
tojd  Thomas  Bought  to  come  to  a  trial  in  the 
country,  which  he  bad  gamed  and  corrupted. 
Aodtherefere  pray  for*  redness,  and  a  trial  i>y 
parliament,  giving  this  feason  for  ir,«  Que  ift 
«  par  tets  -malveis  compassmneus,  et  procure* 
4  mens  en  pais  ne  toient  dcsherites.  That  they 
may  not  tae  their  inhentaaoe  by such  wicked 
contrivances  and  practices  in  the  country.  Do 
the  Lords  then  suffer  it  to  go  on  to  triel  in  the 
country  •  No,  they  take  the  matter  into  their 
own  hands,  appoint  John  Knevet,  and  Jon* 
Cavendish  Chief  Justice,  and  John  Belknap 
Chief  Justice  of  the  Common  Pleas  to  examine 
k  and  make  report  to  them,  which  diey  did. 

And  so  likewise  in  «be  Case  of  Pontyngdon 
and  Courtney,  4  H.  4,  n  «t,  Sir  Philip 
Courtney  a  $reat  man  in  the  country  op- 
presses Pontyngdon,  dispossesses  bias  of  his 
tend  by  foree,be  oomesto  toe  Lords, '  praies  pur 
*  Dien  -at  -en  mow e  de  obtrise  d'ordeigner  veme- 
«enes  encaUens/  For  Godfc  sake  and  as  a 
work  of  charily  that  they  would  give  remedy  in 
this  cast.  "Sets  forth  m  his  petition,  that  he 
had  before  in  *  parliament  held  at  Winchester 
made  his  complaint,  at  which  time  sir  Philip 
kid  the  bastardy  of  his  father  as  a  bar,  and 
that  the  Lords  aaswerthon  was,  That.be  should 
tavve  right  done  him,  and  committed  the  busi- 
ness to  the  archbishop  of  Canterbury  to  sake 
•are  at  it;  That  before  the  nrchbtshop,  sir 
Philip  end  be  egr-aed  to  40  to  a  trial  upon  that 
issue,  end  that  there  should  be  a,  sufficient  Jury 
Of  the  principal  .knights  and  mooiretof  the 
country,  but  that  air  Pbiiipbad  named  some  of 


•hose  principal  men,  end  withal  poor  men  of 
1es*suifiokncy,  to  the  intent,  that  the  great 
men  making  default,  ttepeor  tbouldjtaod,  and 
that 'those  poor  men  durst  not  against  sir  Phil- 
lip, maintain  the  troth  <  les  queux  potties  hom- 
*  mesoroisent  euoem  le  dk  sir  Philip  kvserite 
-*  dire.9  That  thereupon  no  petitioned  again 
the  Lord*  in  the  neat  parliament  eittingat 
Westminster,  ond  informed  them  of  all  these 
partioulan,  whereupon  they  ordered  a  Writ  to 
<go>to  the  jutes  of  JVsstze  of  that  country, 
commanding  tnem  to  admit  none  to  joe  of  the 


jury,  but  such  as  had  40/.  a  year  mod,  and 
those  to  be  chosen  out  of  the  whole  country 
notwithstanding  any  usage  or  challenge  to  the 
•contrary ;  Bet  that  now  air  Philip  finding  that 
the  charee  of  Bastardy  would  not  hold,  con- 
trivingatiU  the  wrong^L  disinherison  of  tbepeti- 
tiener,  had  started  a  toient t  unduly  gotten  torn 
oneThomasPootvngoona  pamon,  whosefceirthe 
petitioner  it,aad  the  petitioner  is  thereby  like 
to  toruiued  '  siil  ooit  vests*  tees  l*utiss»me<et 
*  tree  esxoelleet  eeoenrs  et«ide,'  If  the  Lore* 
*ooJd  not  afford  him  their  most  high  end  e*> 
«ekeiit  sueceuraid  hohr."  This  was  the  enVat 
of  the  Petition.  ^laoXsnoi  upon 


nvder  to  direct  the  trial,  the  point  in  issue  ta 
be  thohastaany,  that  the  seitnee  should  be  hud 
aside  as  null  and  void,  that  if  the  bastardy  he 
proved,  Pontyngdon  shah*  be  for  ever  barred  to 
sue  hereafter,  and  if  not  proved,  but  chat  his 
father  was  mulier,  he  should  then  recover  the 
land  with  costs  and  dasnoges ;  And  they  further 
order  writ  Co  the  sheriff  to  impaired  none  of  the 
jury,  that  had  not  40/.  per  annum  land.  So  then 
rhroe  several  timet,  in  three  seuceal  parlia- 
ments did   the  Lord*  tale  cognizance  of  rim 
cause,  being  a  common  plea  for  a  «nanV  free- 
hold, and  that  originally  in  the  first  inatnnce, 
not  upon  -an  appeal,  or  Writ  of  Error,  or  nay  of 
those  ways  to  which  the  Uouse  of  Comment 
would  aow  limit  them ;  they  direct  the  trial, 
the  issue,  the  condition  and  ousltfioation  of  the 
jury,  and   the  judgment :  and  if  tbis  be  not 
taking  cognisance  of  a, cause,  I  know  not  what 
is:    And  veil  was  it  for  that  poor  gentle- 
man, That   the   Lords   had   that  .jurisdiction 
that    they    could   take    cognisance     of   bu 
caule,  to  give  him  relief  then  i    As   now  it 
was  well  for  Skinner,  tbat  the  .Lords  took  co§- 
nbanee  of  his ;  otherwise  Jthi*  powerful  com- 
pany bad.trjunpJed  him  in  the  dirt  and  ruines* 
him,  as  that  violent  man  sir  Philip  Courtney 
( for  so  he  appears   to   have  beeu  by  seversi 
complaints   against  him  in  the  parliaments  of 
those  times)  had  sort ed  Pontyngdon  :  And  well 
will  it  still  be  for  many  a  poor  man  to  have  »och 
an  asylum,  such  a  city  of  refuge  io  fly  unto,  u> 
save  himself  from  the  violence  and  oppression 
of  power  and  gotatnees.    And  perhaps  some 
of  those  who  now  endeavour  to  Imy  low  the 
-House  of  Peers,  who  would  make  it  to  be  of  «o 
•signification,  to  have  no    power,  no  influence 
upon  the  kingdom,  but  esoalt  tbat  both  lost  its 
-savour,  only  *  Magni  nominis  umbra,' a  name  of 
peerage  without  ability  to  help  themselves  or 
any  bod  v  else  ;  perhaps   I  say,  oven  some  of 
them,  should  they  prevail  now,  may  hereafter 
repent  it,  and  wish  they  bad  not  removed  as 
ancient  landmark,   which   heretofore    was  in 
veneration,  end  looked  upon,  as  tbat  which 
bounds  both  power  and  liberty,  and  is  n  guard 
to  both  by  keeping  both*  ft  bin  their  duo  limits, 
endbeth  over  been  held  most  necessary  to  tot 
constitution^  the  government  of  this  kingdom 
for  the  preservation  of  it,  and  aeeervioeuvble  to 
monaffohy  for  the  keeping  up  of  regal  dignity 
and  aatswriry ,  as  useful  to  the  subject  for  the 
sBammisnog  of  hb  just  libertt  and  freedom. 

But  let  us  go  en  with  the  Conference,  and 
see  what  was  said  by  -the  Lords  to  the  prece- 
dents cited  by  toe  Ominous. 

To  the  first  of  John  de  Insula  against  the 
bishop  of  Winchester,  the  Lords  said,  it  was 
no  dissuasion  of  the  bishop  lor  .want  of  juris- 
dietieu,  for  then  it  would  out  have  been  said, 
'toinde  ad  protons,'  but  rather4  ad  perpe- 
'  tttom ;'  this  is  but  a  temporary  dismission,  no 
mere  but  ee  if  they  had  eaid,  WeH,  eke  bishop 
saish, be  was  seised  of  that  arivoeson  in  right 
of  bWcbuceh ;  Let  the  king,  for  whom  John  de 
(ImeJa  prosecutes,  take  fit*  wm  out  of  the 
'Cbanee*y9.*ad  try  for  that;  And  for  the  ojec 
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tioo  complained  of,  let  that  be*  tried  by  A  jury 
of  the  country,  and  see  if  things  can  be  so 
ended ;  If  not,  come  again  then,  and  we  will 
hear  you;  Bat  for  the  present  we  dismiss  you. 
So  the  Lords  concluded,  That  this  precedent 
made  nothing  against  their  jurisdiction. 

To  the  second  of  Hugh  de  Lout  her  and  the 
heir  of  Edelyngthorp,  upon  which  the  Com- 
mons did  so  much  insist,  and  particularly  upon 
the  expression,   *  Nee  est  juri  consonum,  nee 
4  hactenus  in  ista  curia  usitatum,'  &c.    The 
Lords  said,  That  neither  this  precedent  well 
examined  would  make  much  against  them; 
For  that  Adam  concerning  whom  and  upon 
whose  occasion  that  was  said,  was  not  at  all 
before  the  Lords  as  a  party  in  the  cause  before 
them,  but  came  in  of  himself,  nnsent  for,  un- 
loosed for,  lays  in  a  claim  which  the  Lords  of 
that  parliament  had  not  heard  of  before,  nor 
did  at  all  then  question :    so  as  it  cannot  be 
said  that  there  was  any  dismission  of  him  or  of 
his  business ;  but  the  Lords  say,  Let  him  pur- 
sue and  recover  his  land  by  a  writ  out  of  the 
Chancery  if  he  will,  and  that  he  sees  it  conve- 
nient for  him  'si  sibi  viderit  expedire/  and 
they  go  on  to  determine  the  business  which  was 
before  them :    The  case  was  thus,  Thomas  de 
Norman vil  an  escheator,  had  order  concerning 
Hugh  de  Loutber  for  certain  lands  then  in  his 
possession,  which   had  been  seised   into  the 
ling's  hands,  as  held  of  him  in  capite  formerly 
by  Henry  de  Edelyngthorp,  to  whom  one  Eston 
had  granted  them  and  to  the  heirs  of  his  body 
lawfully  begotten,  and  having  none  to  return 
to  Eston,  under  whom  now  Louther  claimed. 
The  Order  was,  That  Loutber  should  give 
pledge  to  come  and  answer  at  that  parliament 
for  the  profits  of  those  lands  to  the  king :  Lou- 
ther comes  as  he  was  bound,  and  at  the  same 
time  one  Adam  comes  also,  pretends  himself 
to  be  son  and  heir  to  Edelyngthorp,  and  de- 
mands the  land,  Louther  said,  He  is  a  bastard, 
aud  the  lands  belong  hot  to  him :  And  the  Lords 
they  say,  they  have  nothing  to  do  with  him,  let 
him  sue  for  his  land  where  be  thinks  best,  and 
to  send  him  away,  but  Louther  they  adjudge 
to  do  his  homage,  and  to  be  answerable  to  the 
king  for  the  rent :  And  for  the  title  of  the  land 
what  do  they  ?    do  they  let  it  alone,  and  med- 
dle no  more  with  it,  as  a  thing  not  at  all  within 
their  cognizance  or  jurisdiction  ?  nothing  less  : 
thev  command   the   escheator  Normanvil  to 
make  enquiry  upon  oath,  if  Edelyngthorp  bad 
any  heir  lawfully  begotten,  who  he  was,  and 
upon  what  title  he  claimed,  and  to  give  an  ac- 
count of  it  at  the  next  parliament,  ( Ita  quod 
'idem   escaetor  ad  proximum    parlamentum 
'  post  festum  Sancti  Michaelis  domino  regi  dis- 
'  tincte  et  aperte  inde  respondeat/    So  as  the 
Lords  then  were  far  from  thinking  thev  roust 
not  meddle  with  such  things :  And  for  that  ex- 
pression of  *  Non  est  consonum/  &c.  rendered 
as  the  ground  of  that  judgment  of  dismission ; 
nrst  it  is  answered,  it  was  no  judgment  at  all, 
not  only  of  dismission,  for  Adam  was  no  party 
in  the  cause  ;    then*  it  is  no  part  of  the  judg- 
ment, if  there  were  a  judgment,  but  precedes 
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/  it;  the  judgment,  such  as  it  is,  or  rather  the 
answer  to  Adam's  demand,  follows  in  thesa 
words,  *  Dictum  est  pradicto  Adas  quod  sibi 
'  perqw'rat  pef  breve  qe  cancellaria  si  sibi  vi- 
•  derit  expedire/  so  a*  the  preceding  words' 
may  perhaps  have  been  hut  inserted  by  the 
cierk  that  entered  the  Order ;  but  take  it  at 
the  strongest,  admit  that  the  Lords  then  pre- 
sent in  the  house  had  inserted  those  words,  as 
their  sense  set  that  time,  is  that  binding  to  the 
House,  that  it  may  not  be  of  another  opinion, 
at  another  time?  In  that  very  parliament  of  18 
£.  1,  how  many  times  have  they  been  of  ano- 
ther mind  ?  how  many  examples  are  there  of 
particular  causes  judged  and  determined  by 
them  ?  And  shall  one  swallow  make  a  summer, 
one  single  precedent  overbalance  multitudes  of 
precedents  to  the  contrary  ? 

In  the  last  place  it  was  said,  That  this  pre- 
cedent did  not  guadrart,  suit  with  this  present 
Case  of  Skinner's,  for  that  was  merely  concern*  • 
ing  a  libcrum  tenementutn  and  within  the  realm' 
where  the  law  had  free  course,  here  is  rapine, 
oppression,  spoiling  of  goods,  dispossessing  one 
of  an  island  in  foreign  parts,  extra  potest  at  em 
bgis,  assaulting  the  person  of  a  fellow  subject, 
a  violent  interruption  of  the  trade  and  com- 
merce of  the  nation ;  which  concerns  the  go- 
vernment of  the  kingdom,  is  a  matter  of  state! 
and  highly  entrenches  upon  the  authority  of 
the  king,  which  will  suffer  much,  if  he  suffer 
one  subject  to  exercise  a  tyrannical  dominion 
over  another,  though  in  another  country:  And 
is  against  the  profit  of  the  king,  which  is  rouelp 
concerned,  That  no»  violence  be  used  in  the 
management  of  trade  to  bring  a  scandal  upon 
the  nation,  make  it  stink  in  foreign  parts,  that 
none  will  have  to  do  with  us,  which  must  needs 
become  the  ruin  of  our  trade  and  so  of  all  his 
customs. 

If  one  merchant  do  that  which  is  prejudi- 
cial to  another,  or  to  a  company,  let  theni 
complain  of  him  ~ to  the  king,  who  will  com- 
mand him  home  and  punish  him  :  And  if  he 
will  not  come,  for  that  may  be  objected,  being 
so  for  off,  out  of  reach,  then  the  king  will  give 
them  leave  that  are  wronged  and  grieved  by 
him  to  right  themselves.  But  that  they  should 
do  it  of  themselves  and  in  their  own  case  be 
judges,  witnesses  and  executioners,  is  against 
all  reason  and  justice.  So  the  Lords  were  not 
at  all  convinced  with  this  precedent  neither, 
but  still  thought  they  had  done  very  well  in 
censuring  the  East  India  Company  for  their 
misdemeanors  and  wrongs  done  to  Skinner, 
and  in  adjudging  them  to  give  Skinner  repara- 
tion for  it. 

The  third  precedent  was  that  of  William  de 
Valentia  and  Isabel  de  Mareschal,  in  which 
the  Lords  observed  the  dismission  to  have  be* n 
only  ad  pratens  ;  but  withal  observed  that  the 
bare  reading  of  the  case  in  the  book  will  satisfy 
one  of  the  jurisdiction  of  the  Peers,  to  retain 
such  causes :  It  says,  That  William  aV  Valen- 
tia had  at  the  foregoing  parliament  been  '  ad 
'  querelas  Isabella?  le  Mareschall  nll«. cuius  et 
'  ad  rationem  posittts/  impleaded  and  put  to 
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answer,  by  what  right  he  assumed  such  ao  of- 
fice and  such  power  in  the  hundred  of  Hostere- 
legh,  and  that  he  then  all  edged  he  did  it  in  the 
right  of  his  wife,  and  that  it  being  his  wife's  in- 
heritance he  ought  not  to  he  put  to  answer 
without  her,  (  Ita  quod  datus  fuit  dies  ei  ad 
'  hunc  diem  ad  parlamentum  domini  regis,  viz. 
'  a  die  Pascbae  in  tres  septiinanas.'  And  then 
his  wife  and  he  appeared  by  their  attorney, 
and  after  pleadings,  the  Judgment  is,  4  Quia 
'  pracdicti  Willielmus  et  Johanna  sunt  in  seisina 
'  de  praerlicta  jurisdictione  et  de  hsreditate  ip- 
4  sius  Johanna  per  descensum  haereditarium  et 
'  *  non  per  usurpatioriem  seu  purpresturain,  &c 
«  Consideratum  est,  quod  eant  inde  sine  die 
4  quoad  prssens  :  et  dominus  rex  habeat  breve 
'  si  voluerit,'  &c.  The  Lord*  knew  they  had 
jurisdiction,  else  they  would  have  dismissed  the 
cause  the  parliament  before,  and  not  have  ad- 
journed it  to  (he  next  parliament  upon  that 
ground  to  make  the  wife  a  party,  as  we  see 
they  did :  And  whereas  the  Commons  had  upon 
this  precedent  observed,  that  if  there  had  been 
crime  in  the  case,  as  usurpation  or  purpres- 
turc,  then  they  acknowledged  that  in  such 
cases  the  House  of  Lords  did  usually  proceed 
and  try  them,  but  withal  added,  That  if  that 
were  the  question,  much  might  be  said  how  the 
constitution  of  government  hath  been  since  al- 
tered :  so  as  they  soon  retracted  their  admit- 
tance of  but  so  much  of  the  Lords'  right,  and 
what  they  had  given  with  their  right  hand,  they 
would  soon  take  again  with  their  left. 

But  first,  for  their  concession  of  judging 
crime,  the  Lords  say,  that  suffices  for  their  in- 
demnity as  to  what  they  1  ave  done  in  this  par- 
ticular case  of  the  East  India  Company  and 
Skinner,  for  here  is  crime  sufficient,  and  usurp- 
ation and  purpresture,  taking  them  in  the 
larger  sense  for  invading  any  other  man's  right, 
and  not  only  where  the  king  is  concerned,  as 
those  terms  are  taken  sometimes :  And  then 
for  the  qualification  of  their  gift  upon  the 
change  and  alteration  of  the  government,  the 
Lords  answer,  That  when  they  shew  the  time 
when  that  alteration  was  made,  and  the  per- 
sons by  whom,  and  the  manner  how  (if  legally 
done)  they  shall  then  believe  and  submit,  and 
not  till  then  :  but  they  never  heard  of  anything 
that  till  now  so  much  as  looked  that  way,  ex- 
cept that  vote  of  the  assembly  called  the  Hump, 
which  declared  the  House  of  Lords  useless  and 
dangerous,  and  therefore  to  be  abolished  and  r.a- 
ken  away ;  and  by  a  club  law  they  did  take  it 
•way.  But  even  they  that  passed  that  vote,  and 
did  make  that  club  law,  thought  the  judicature 
necessary  and  fit  to  be  continued,  for  they  im- 
mediately assumed  it  to  themselves,  and  fairly 
voted  themselves  into  that  power  by  the  name 
of  the  Commons  of  England,  the  verj  same 
tfcle  that  the  East  India  Company  do  now 
make  use  of  in  their  Petition  to  the  House  of 
Commons. 

To  the  4th  Qf  Roger  de  Spmerton  prosecuting 
for  the  king,  and  complaining  of  the  prior  of 
Buttele,  for  unjustly  withholding  from  the  king 
tl»e  manor  of  Somerton ;  and  the  judgment 


upon  it, '  Ideo  prawiictus  prior. quo  ad'  hoc  eat 
itide  sine  die  ad  prassens :'  the  Lords  say,  it  is 
but  a  temporary  dismission  as  the  .others  were, 
and  signifies  nothing  as  to  the  point  of  juris- 
diction :  and  they  wish  the  Commons  would 
have  pleased  to  cast  their  eye  upon  the  ensuing 
case  in  the  same  leaf,  of  William  de  Valentin 
again,  and  of  him  upon  the  same  occasion 
(concerning  his  wife's  inheritance  as  formerly,) 
where  there  is  not  a  dismission  of  the  cause  a* 
formerly,  but  a  determination  of  it,  and  that 
determination  again  jefer red  unto  and  confirm- 
ed by  a  succeeding  parliament,  to  shew  that 
the  house  of  Lords  sometimes  would  and  some- 
times would  not  judge  and  determine  such 
causes  as  were  brought  before  them  :  that 
case  was  thus,  William  de  Valentia  complains 
of  the  Lords  of  the  council  for  admitting,  during 
the  king's  absence  beyond  the  seas,  one  Dioni- 
sia  a  pretended  daughter  of  William  de  Moota 
Caniso  tenant  to  the  king  of  lands  held  t» 
capite  and  formerly  enjoyed  by  her  father 
in  his  life  time,  whereas  his  wife  was  true  beir 
to  that  William,  and  the  land  belonging  to  her; 
the  lords  of  the  council  justify  what  tbey  hare 
done,  say  that  Dionisia  was  notoriously  known 
to  be  the  true  daughter  of  that  William,  and 
that  the  bishop  of  Winchester,  in  whose  diocess 
she  was  born,  testified  it :  the  judgment  is, 
'  Ideo  videtur  domino  regi  quod  praedictus 
'  comes,  thesaurar.  et  alii  de  consilio  bene  et 
'  rite*  processerunt.'  It  is  not  now '  sibi  perquirat 
'  per  breve  de  cancel.'  They  do  not  refer  him 
to  the  chancery,  as  they  did  in  the  other  case. 
This  was  in  18  E.  1.  In  20  E.  1.  p.  103.  he 
comes  again  to  parliament,  and  renews  his 
complaint,  and  that  judgment  given  before  is 
confirmed  ;  the  words  are  these, (  Et  de  aliis 
'  petitionibus  snis,  viz.  De  hsereditate  Wil- 
'  lieimi  de  Monte  Caniso  petenda,  et  e tiara 
'  quod   procedatur  juxta  Bullam  quatn  iidem 

*  Williemus  et  Johanna  impetrarunt  ad  infici- 
'  endum  processum,  perquod  Dionisia  filia  pne- 
'  dicti  Willielmi  legitima  censebatur,  alias  eis 
'  responsum  fuit,  viz.  in  parliamentopost  natalt 

*  Domini  anno  18.  ut  patet  in  rotulis  ejusdem 
4  parliament,  adquamresponsionemse  teneant, 
'  etc'  Nothing  can  be  clearer  than  the  con- 
tinual practice  of  this  jurisdiction  in  the  house 
of  Lords,  whensoever  they  pleased. 

Not  that  it  hath]  always  pleased  them  to 
trouble  themselves  with  exercising  this  juris- 
diction, their  time  having  been  so  taken  up  some 
times  with  businesses  of  a  higher  nature,  that 
they  could  not  attend  it,  so  as  many  times  they 
have  tied  up  themselves  by  an  order  of  the 
house,  not  to  receive  any  private  -  business : 
as  in  the  close  roll  18  E.  1.  there  is  a  memo* 
rable  order  to  that  purpose ;  I  will  set  it  down 
at  length  in  the  ver)  words  which  are  these, 
'  Purees  ke  la  gent  ke  venant  al  parlement  le 
'  roy  sunt  so  vent  destaez  et  dcstOurbez  a  great 
1  grevance  deeuxedelacurt  par  la  multitudme 
'  des  peticions  ke  sunt  botez  devant  le  royf  dt 
'  quevx  le  plus  porreient  estre  espleytez  par 
4  chanceler  et  par  justices,  purveu  «*st,  ke  tiite* 
'  les  petitions  ke  tuchent  lesel  vegneut  primes 
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*  al  chanceler,  e  ceux  ke  tuchent  justices  v  ley 
4  veynent  a  justices,  e  ceux  ke  tuchent  juerie 

*  veynent  a  justices  de  le  j  aerie.    Et  si  lesW 

*  soings  seent  si  grans  v  si  de  graces,  ke  lechan- 

*  celer  e  ces  autres  ne  le  pussent  fere  sans  le  rey 

*  dank  ils  les  porterunt  par  lur  raeins  de  rneine 
'  devant  le  roy  pur  saverent  sa  volenti.    Ensi- 

*  que  uulle  peticion  ne  veigne  devant  le  roy  e 
'  son  conseil  fors  par  les  tnajns  des  avaunt  ditz 

*  chanceler  e  les  autres  chef  ministres.  Ensike 
'  le  rey  e  sun  consail  pussent  sanz  charge  de 
'  autre  busoignes  entendre  a  grosses,  busoignes 

""•  de  sun  reaume  e  de  ses  foreignes  terres. 
Thus  in  English,  *  in  regard  the  people  who  corns 
to  the  king's  parliament,  are  oft  delayed  and 
disturbed  to  the  great  grieyance  of  themselves 
and  of  the  court,  by  the  multitude  of  petitions 
exhibited  before  the  king,  of  which  most  could 
be  dispatched  by  the  chancellor  and  justices  ; 
it  is  provided,  that  all  petitions,  that  concern  the 
seal  shall  come  first  to  the  chancellor,  and  those 
that  concern  the  exchequer,  to  the  exchequer, 
and  those  that  concern  the  justices,  or  the  law, 
shall  come  to  the  justices,  and  those  that  concern 
the  Jews  to  the  justices  appointed  for  the  Jews; 
and  if  the  businesses  be  so  great,  or  so  of  grace 
as  the  chancellor  and  the  rest  cannot  end  them 
without  the  king,  then  they  shall  with  their 
own  hands  bring  them  before  the  king  to  know 
his  pleasure  therein  ;  so  -as  no  petition  shall 
come  to  the  king  and  his  council,  but  brought 
by  the  chancellor  and  those  chief  ministers  : 
that  so  the  king  and  his  council,  may  without 
the  trouble  of  other  business,  attend  the  great 
businesses  of  his  kingdom,  and  of  his  foreign 
dominions/   ' 

This  is  the  Order,  in  which  two  reasons  are 
expressed,  for  their  not  receiving  particular 
petitions,  oue  in  the  beginning,  the  other  in  the 
end,  first  the  ease  of  the  petitioners,  and  of  the. 
house  itself,  which  for  their  multitudes  could  not 
give  every  one  his  dispatch;  and  secondly, 
that  freed  of  them  it  might  attend  the  public 
business  of  the  kingdom;  not  for  want  of  ju- 
risdiction. And  yet  be  all  manner  of  businesses 
so  pat  by  ?  No ;  Great  ones,  and  such  as  need 
grace  and  favour,  are  still  reserved  :  but  take 
it  at  the  strongest,  admit  they  had  pot  all  out 
of  their  own  power,  yet  it  will  be  granted,  they 
had  power,  till  they  did  in  this  manner  divest 
themselves  of  it ;  It  appears  they  had  by  the 
order  itself,  which  mentions  such  multitudes 
of  petitions ;  I  then  ask,  if  such  resolution  of 
the  house  at  that  time  could  be  binding  to 
perpetuity  ?  The  houses  of  parliament  we  know 
are  masters  of  their  own  orders,  and  themselves 
when  they  please  alter  the  orders  they  have 
made  ;  much  less  then  be  they  binding  i  to  suc- 
ceeding parliaments.  And  it  is  obvious  to 
every  man,  who  will  either  look  into  the  records 
of  ancient  parliaments,  or  will  but  recollect  his 
memory  and  call  to  mind  what  hath  passed 
in  oar  late  parliaments,  that  in  all  times 
the  House  of  Peers  hath  acted  contrary 
to  this  order ;  taking  cognizance  even  of 
smaller  matters,  which  -the  ordinary  courts 
•i* justice  do  every  day  dispatch  :  and  no  house 


of  peers  did  ever  do  it  lets  than  this,  which  in 
truth  hath  not  done  it  at  all,  though  it  be  now 
so  quarrelled  with  for  having  relieved  one 
poor  man  from  the  oppression  of  the  mighty, 
when  no  inferior  court  could  do  it :  and  this 
too  the  only  cause  of  this  nature  that  they 
have  meddled  with  during  this  whole  parliament 
which  hath  lusted  so  many  years,  and  hath  had 
so  many  sessions ;  and  a  cause  particularly  re- 
commended unto  them  by  the  king  (who  is  the' 
fountain  of  all  justice  ;)  not  one  taken  up  by 
themselves,  which  makes  not  their  case  the 
worse,  as  it  may  well  be  hoped. 

But  suppose  there  had  been  no  reservation 
at  all  in  that  order  of  8  E.  1.  of  any  cause  or 
any  business,but  that  the  king  and  lords  had  at 
that  time  bound  up  themselves  absolutely  from 
meddling  with  any  of  those  petitioners  cases 
and  for  the  present  waved  the  esercise  of  their 
jurisdiction  in  all  such  matters,  had  this  been  a 
renouncing  of  their  jurisdiction'  and  quitting  it 
for  ever?  No  court  but  may  upon  some  par- 
ticular occasion  suspend  and  wave  it's  juris- 
diction, it  doth  not  therefore  follow  that  it  must 
never  make  use  of  it  again.  The  court  of  chan- 
cery doth  sometimes  appoint  a  trial  at  law  of 
points  in  a  cause,  which  it  might  have  deter- 
mined itself  if  it  bad  pleased  :  and  at  another 
time  it  will  determine  things  of  the  same  na- 
ture, the  House  of  Peers  may  do  the  same  and 
wave  their  jurisdiction  when  (hey  please.  It 
did  it  13  R.  9.  n.  10.  in  Changeour's  case. 
Adam  Changeour  (so  is  his  name  in  the  record 
though  the  Eiact  Abridgment  calls  him  John) 
petitions  the  king  and  lords,  against  sir  Robert 
Knolls,  sets  forth,  how  owing  2000/.  to  sir 
Robert  and  his  wife  Constance,  he  had  let  him 
have  lands  to  receive  the  rent  till  he  was  satis- 
fied his  debt;  that  sir  Robert  had  received  more 
than  his  money  due,  yet  kept  the  land,  so  prays 
remedy.  The  Answer  is  indorsed  upon  the 
petition,  Let  a  writ  he  directed  to  sir  Robert 
Knolls  to  appear  in  parliament  the  Friday  after 
Candlemas  next,  to  answer  the  tilings  contained 
in  the  petition.  Upon  hearing  the  business 
the  Lords  leave  it  to  be  tryed  at  the  common 
law.  This  seems  a  stronger  precedent  for  try-  - 
ing  all  at  law  and  not  in  parliament,  than  any 
which  the  gentlemen  of  the  House  of  Commons 
urged  at  the  conference ;  for  here  was  an  abso- 
lute dismission  of  the  cause,  and  not  ad  present 
only,  as  was  in  their  precedents.  But  I  believe 
such  wise  and  knowing  men  could  not  but  see, 
that  this  precedent  would  not  so  much  have  helpt  ' 
one  way,  as  done  prejudice  to  their  case  an- 
other way.  The  prejudice,  it  would  have  done 
had  been  this,  that  themselves  by  their  own 
shewing  had  overthrown  one  of  their  main 
arguments,  which  was,  that  all  proceedings  in 
cases  of  freehold  should  be  by  the  king's  writ, 
and  that  no  writ  was  ever  made  returnable 
*  Coram  dominis  spiritualibus  et  temporalibus ;' 
Whereas  here  had  been  in  their  own  precedent 
mention  of  a  writ  returnable  in  parliament, 
which  is  tantamount,  and  signifies  the  same 
thing:  but  I  have  in  this  discourse  given  ex- 
amples of  several  others  ia  the  sane  kiad, 
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where  writs  ere  issued  by  order  of  parliament 
returnable  in  parliament :  and  many  more 
tbere  are,  if  it  were  necessary  and  worth  tlie 
trouble  to  >>et  them  down.  And  then,  what 
had  they  gotten  by  telling  us,  that  the  Lords 
once  would  nut  retain  a  cause,  which  was  try- 
able  at  law,  and  would  for  once  wave  their 
jurisdiction  in  such  matters?  when  it  was  shew- 
ed to  them  by  multitudes  of  precedents,  that 
the  Lords  had  most  frequently  done  otherwise 
at  other  times  iu  cases  of  the  same  nature. 

And  precedents  in  the  affirmative  are  those 
that  prove  a  jurisdiction,  especially  when  many 
in  number  are  produced,  and  some  of  ail  times 
and  io  every  king's  reign  (of  which  the  records 
can  be  had,)  which  shews  a  continuance  of, 
atid  so  an  unquestionable  right  to  such  a  power. 
One,  or  two,  or  twenty  then  in  the  negative 
(that  the  Lords  did  not  do  so  in  such  and  such 
<pses)  nay  I  say  more,  were  the  number  equal 
as  tutny  in  the  negative  as  iu  the  affirmative, 
jet  it  could  not  disprove  their  jurisdiction;  it 
would  «inly  shew,  that  their  lordships  were  free 
agents,  to  do  it  or  not  do  it,  as  they  saw  cause; 
but  their  jurisdiction  remained  still  entire  to  do 
it,  whensoever  they  would. 

And  when  all  i*  done,  I  may  say,  all  this  is 
*  Nihil  ad  rem,'  and  concerns  not  the  point  in 
question,  which  is,  if  the  Lords  have  done  well 
or  ill  in  relieving  Skinner  against  the  East- 
India  Company,  for  he  was  not  relievable  at 
the  common  law  (as  hath  been  shewed  :)  and 
if  he  hud  not  been  relieved,  there  had  been  a 
failure  of  justice :  so  as  there.was  a  necessity  of 
their  lordships  acting  in  that  particular,  to  keep 
up  tlie  public  justice  of  the  kingdom.  And 
all  precedents,  and  all  that  can  be  said  and 
•urged,  to  shew  that  the  House  of  Peers  ought 
not  to  meddle  with  matters  determinable  at 
law,  are  in  truth  out  of  doors,  and  cannot  con- 
cern this  House  of  Peers,  which  never  did  it, 
but  the  contrary ;  for  uhensoever  it  appeared, 
that  any  business  before  them  was  proper  to 
be  tried  at  Uw  they  presently  dismissed  it :  yet 
since  their  right  is  questioned,  they  must  defend 
it,  though  they  gave  no  occasion  for  it,  having 
.  Hot  at  all  put  that  right  iu  execution,  nor  (as  it 
may  well  he  presumed  by  their  proceedings 
hereto)  ever  intending  it. 

As  to  the  fi  other  precedents,  of  petitions 
answered  in  parliament  of  tlie  14  of  E.  «,.  which 
the  gentlemen  of  the  House  of  Commons  them- 
selves seemed  not  to  lay  so  much  weight  upon  ; 
th  LocoS  thought  they  did  wisely  in  it,  for  they 
were  not  such  as  would  bear  weight  to  build 
upoo ;  the  Lords  of  that  parliament,  accor- 
ding to  the  several  natures  of  the  businesses 
petitioned  for,  dismissed  the  petitioners  with 
several  directions ;  which  shews  they  took  cog- 
nizance of  those  matters;  one  was  directed  to 
take  out  his  writ  *  novas  disseisins ;'  and  an 
other  to  bring  his  action  of  trespass;  the  third 
they  teod  to  the  common  law ;  the  fourth  into 
the  chancer?  •  the  fifth  the?  order  to  bring  his 
action  or  debt;  the  sixth -who  complained  of 
several  things,  to  him  they  gave  particular  an- 
swers, and  particular  directions  to  every  poipt; 


one  of  which  (they  said)  pertained  not  to  the 
king,  that  is,  to  his  laws,  so  they  could  give  ao 
order  in  it;  it  was  concerning  the  resignation 
of  a  living,  which  was  to  be  tryed  by  the  laws 
of  the  church ;  for  the  other  points,  they  dis- 
posed them  into  their  proper  channeU.  Was 
this  to  he  done  by  a  court,  that  bad  no  juris- 
diction in  these  matters  ?  No  rational  man  can 
think  so.  | 

But  it  would  be  considered,  that  in  this  case  i 
of  Skinner's  the  Lords  could  give  none  of  those 
answers,  neither  '  sibi  perquirat  per  breve  de 
'  cancel laria/  nor  '  sequatur  ad  legem  com- 
'  mutetn,'  or  to  bring  this  or  the  other  action. 
For  neither  law  nor  equity  in  the  ordioary  way 
of  the  iuferior  courts  could  relieve  him  tor  the 
loss  of  his  real  estate  in  the  Indies :  the  judges 
said,  he  was  not  relievable  lor  his  house  and 
island  :  So  as  none  of  those  precedents  are  ap- 
plicable to  tlie  point  in  question.  Not  that  the 
law,  even  in  the  ordinary  execution  of  it,  pro- 
vides not  for  the  punishment  of  all  crimes  :  It 
doclares  against  and  condemns  the  fact,  but  can 
not  reach  the  person  to  punish  him,  when  be 
hath  committed  that  fact  in  a  foreign  country, 
'  ubi  lex  Angliae  nan  currit.'  And  the  house 
of  peers  hath  but  helped  the  law  to  inflict  such 
punishment  upon  offenders,  as  by  the  law  was 
due  to  them,  which  otherwise  they  had  escaped. 
And  were  it  but  this,  it  sufficiently  justifies  the 
proceedings  of  the  Lords  in  that  particular  case. 
Then  as  to  the  jurisdiction  of  that  house  in  the 
general  it  will  be  made  as  apparent  as  the  sun 
at  noon,  how  they  have  in  all  times  exercised 
it  to  the  relief  of  all  persons,  who  stood  io  need  I 
of  their  relief,  even  for  things  done  within  the 
kingdom. 

Where  the  law  had  provided  a  remedy,  they 
applied  it;  Sometimes  themselves  would  take 
the  pains,  in  cases  that  deserved  it,  where  there 
was  something  extraordinary-  to  move  them  to 
it,  and  when  they  were  at  leisure  from  the  more 
weighty  and  important  affairs  of  the  kingdom. 
Sometimes  they  would  send  it  down  to  the  in- 
ferior courts,  to  do  it  for  them,  and  give  them 
authority  for  it,  (which  they  could  not  have 
done,  it  they  had  not  bad  it  themselves,  for 
'  nemo  dat  id  quod  non  habet)  as  in  the  case 
of  certain  rioters  11  H.  4,  n.  S8/m  the  Exact 
Abridgement,  whom  they  turned  over  to  the 
King'6  Bench,  and  gave  those  judges  authority 
to  end  the  business,  where  the  law  bad  not 
provided,  there  they  would  not  meddle  them- 
selves, and  declared  it  so,  That  none  else  nei- 
ther should  presume  to  meddle :  As  upon  the 
petition  of  Martin  Chamberlain  in  that  14  E. 
%  p.  409,  who  upon  the  suppression  of  the 
Knights  Template  desired  to  be  put  into  the 
possession  of  a  manor,  which  the  Templars 
(whilst  they  stood)  had  held  of  hira,The  answer 
is,  '  quod  non  est  lex  ordinate,'  tbere  was  no 
law  ordained  in  the  case;  And  because  the 
law  had  not  determined,  how  those  lands  should 
be  disposed  of;  the  Lords  would  say  nothing  to  it. 

But  will  it  not  be  said,  that  this  makes  good 
what  the  Commons  objected,  against  the  Lorde 
retaining  this  cause  qf  Skinner's,  because  somo 
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parts  of  it  were  not  determinable  io  Westmins- 
ter-hall ;  whereas,  there  being  no  law  concern- 
ing those  points,  till  there  had  been  one  made, 
their  lordships  should  not  have  meddled  with 
them?  As  the  Lords  in  that  parliament  of 
Ed.  9,  would  do  nothing  in  Chamberlain's  case, 
because  the  law  bad  not  provided  for  it:  And 
as  in  those  two*cases  mentioned  by  the  House 
of  Commons,  that  if  an  inheritrix  forfeiting  bv 
her  husband's  default,  where  (as  the  statute  of 
Westminster  the  second  expressed  it)  u  durum 
at  was  in  the  case:  And  that  if  the  hospital  of 
St.  Leonards  9  H.  6,  n.  37,  which  had  a  clear 
right  to  a  corn  rent,  yet  the  Lords  could  not 
relieve  them,  but  both  were  fein  to  have  act* 
of  parliament. 

This  receives  a  twofold  answer;  one,  that 
there  are  other  motives  in  this  case  to  make 
the  Lords  retain  it,  and  give  Skinner  relief; 
here  is  a  poor  man  oppressed  by  a  rich  com- 

{>any,  with  whom  be  was  no  ways  able  to  wag* 
aw :  And  that  consideration  hath  in  all  times 
prevailed  with  that  house,  which  is  composed 
of  persons  of  generous  and  noble  spirits,  who 
can  not  see  poor  men  oppressed  without  feel- 
ing in  their  hearts  an  inclination  and  a  desire 
to  relieve  them ;  But  secondly  we  must  distin- 
guish between  a  fact  not  being  a  crime  in  the 
eye  of  the  law,  which  is  neither  *  malum  in  se,' 
nor  •  malum  prohibitum,'  and  when  the  fact  it- 
self being  odious  and  punishable  by  all  laws  of 
God  and  man,  only  a  circumstance,  as  the  place 
where  it  was  committed*  puts  it  out  of  the 
power  of  the  ordinary  courts  of  justice  to  take 
cognizance  of  it,  which  are  kept  to  forms,  and 
may  not  transgress  tbem ;  In  the  first  case,  the 
House  of  Lords  cannot  punish  that  for  a  crime 
which  the  law  doth  not  make  a  crime,  but  in  the 
second  case  God  forbid  there  should  be  such  a 
failure  of  justice  in  a  kingdom,  that  fellow  sub- 
jects should  rob  and  worry  and  destroy  one 
another  (though  in  foreign  parts)  and  there 
should  be  no  punishment  for  the  wrong  doer, 
nor  relief  fW  the  party  wronged,  when  they 
come  home ;  For  then  the  king  might  be  de- 
prived of  many  a  good  subject,  the  land  lose 
many  of  her  people,  trading  receive  much  pre- 
judice, and  so  king  and  kingdom  suffer  great 
loss,  and  all  without  remedy. 

But  then  say  the  House  of  Commons,  where 
the  law  bath  provided,  and  there  is  an  ordinary 
remedy,  an  extraordinary  ought  not  to  be  tried : 
To  this  the  Lords  answer,  that  their  Hou>e  is 
not  an  extraordinary  remedy,  but  the  ordinary 
remedy  in  extraordinary  cases,  and  this  of  Skin- 
ner's was  so,  both  in  point  of  difficulty,  and 
point  of  compassion. 

And  to  what  is  said,  That  it  is  the  interest  of 
all  men  in  England  to  be  tried  by  juries,  and 
there  is  remedy  against  wilful  juries  by  attaint, 
but  here  is  no  remedy  nor  no  appeal,  it  is  an- 
swered, That  the  Court  of  Chancery  disposetb 
of  mens  estates  without  a  jury,  every  court  of 
justice,  every  judge  in  his  circuit  set*  fines  on 
mens  heads  upon  several  occasions  without  a 
jury ;  Many  are  tried  for  their  lives  and  their 
liberties  (which  is  more  than  estate)  in  the 


House  of  Peers  upon  an  Impeachment  of  the 
House  of  Commons,  w  bo  are  not  a  jury,  nor 
are  sworn ;  therefore  that  assertion  holds  not, 
That  all  men  in  all  cases  are  tried  by  juries  ; 
And  for  matters  of  appeal,  there  doth  he  one 
to  the  next  parliament,  or  the  next  session :  but 
it  will  be  said,  that  is  to  the  same  persons; 
and  what  hopes  of  any  remedy  ?  for  tney  will 
make  good  their  own  act:  To  this  is  answered, 
It  is  what  the  law  of  the  land  hath  established; 
we  must  not  be  wiser  than  the  law ;  It  i»  what 
our  ancestors  thought  sufficient,  what  hath  betn 
the  practice  of  all  times ;  and  il  we  leave  post*, 
rity  in  as  good  a  condition  as  our  ancestors  left  - 
us,  they  will  have  no  cause  to  complain.  1  hen 
we  must  presume,  that  courts  of  justice  Mill  do 
justice,  and  will  do  right ;  that  upon  belt*  r  rea- 
son shewed  upon  the  appeal,  they  will  alter 
their  minds,  and  give  another  judgment:  'I  bey 
have  done  so  heretofore;  llnw  many  judgments 
of  parliament  have  been  reversed  by  succeeding 
parliaments  ?  and  where  there  is  cause  lor  it, 
we  must  hope,  they  will  do  sm>  auaiu. 

Then  whereas  it  is  said,  That  the  greatness 
of  the  charge  and  the  inconvemencies  ci  atu  ne% 
ing  causes  in  the  Lords'  House  is  an  argument 
against  their  judicature;  1  hey  answer,  I  hat  it  is 
not  the  House  of  Lords,  that  appoints  such  great 
fees  to  counsel ;  it  being  left  to  their  consciences 
that  take  them,  and  to  the  will  and  discretion 
of  their  clients  who  give  them,  and  who  (with* 
out  an  act  of  parliament  to  restrain  it)  may  gite 
what  they  will,  or  rather  what  -they  musts 
However  the  Lords  say,  that  the  charge  m 
Chancery  is  greater,  there  having  been  some 
times  forty,  fifty  orders  made  in  one  c» use; 
and  the  delay  much  greater,  so  as  son.e  causes 
have  lasted  there  very  many  years  i  And  even 
at  the  common  law-,  how  many  verdicts  have 
been  given  in  one  cause,  contrary  verdicts,  one 
for  the  plaintiff,  another  for  the  defendant  I 
Contrary  rules  of  Court,  the  judge*  give  a  rule 
one  day,  and  three  days  after  give  another 
clean  contrary  ?  As  an  instance  of  it  can  be 
given  but  of  last  Trinity  Term  in  the  King's- 
oench.  These  are  inconveniences,  that  he  not 
in  the  House  of  Peers.  But  admit  there  were 
inconveniences:  Many  laws  are  found  ^con- 
venient, which  yet  are  put  in  execution,  and 
all  obedience  given  to  them,  whilst  they  stand 
unrepealed.  And  the  question  is  not  now  ef 
convenient  or  iiiopivement,  hut  matter  of 
right.  Is  it  i he  right  of  the  House  of  Peers? 
hath  it  stilt  bteu  the  custom  and  usage  or  par- 
rinments,  and  consequently  the  law  of  parlia- 
ment, that  they  should  exercise  sue  b  a  powes 
of  judicature  J  If  it  be  so  (as  it  is  and  will  be 
sufficiently  proved)  tl  en  the  point  of  conve- 
niency  or  inconvenit  ncy  is  out  of  doors ;  wety 
may  it  be  a  motive  to  alter  it  hv  the  law.  Bat 
we  Will  play  with  them  at  iheir  own  weapon, 
and  join  issue  upon  ibat  point,  that  the  incea- 
veniency  is  but  imaginary,  and  so  far  from  an 
inconvenience,  that  it  is  the  great  advantage  of 
the  subject  that  it  should  be  so :  As  well  re 
give  re  lie  f  in  eases  otherwise  unfelieyable*  as  te 
assist  and  help  en  the  administration  ef  justice, 
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wnen  sometimes  the  greatness  mud  power  of 
some  persons  would  else  bear  down,  or  much 
obstruct  and  binder  the  proceedings  of  inferior 
Courts. 

An  objection  also  was  raised, "  How  shall 
the  Lords  judgments  be  executed  after  the 
rising  of  the  parliament?  For  so  the  subject 
may  be  deceived :  And  when  he  thinks,  that 
with  much  charge  he  hath  made  an  end  of  his 
business,  he  is  never  the  nearer;"  And  it  is  an- 
swered,  that  the  House  of  Peers  is  not  as  the 
House  of  Commons,  whose  orders  are  only  of 
force,  whilst  they  are  sitting,  they  have  power 
sufficient  to  require  obedience  to  their  judg- 
ments; Nor  bath  it  been  known,  that  ever 
any  judgment  of  the  House  of  Peers  was  not 
submitted  unto  and  obeyed,  till  now  in  this 
Case  of  Skinner's,  that  the  East-India  Company 
stands  out  in  defiance,  and  refuseth  all  obe- 
dience to  it.  In  1 5  R.  2.  n.  17,  in  the  Case  of 
the  Abbot  of  St.  Oseche*  complaining  against 
John  Rokeli  for  divers  embraceries,  and  for  not 
obeying  an  order  of  the  duke  of  Lancaster's 
made  therein,  the  Lords  confirm  that  order,  and 
charge  the  Lord  Chancellor  to  see  Rokell  per- 
form it.  Why  may  not  the  Lords  do  the  same 
still,  if  they  doubt  of  obedience  to  their  orders? 
But  there  was  never  question  made  of  it  before*: 
Andihere  are  many  precedents  of  orders  given 
to  persons  to  act  something  in  the  intervals  of 
parliaments,  and  to  give  an  account  of  it  to 
the  Lords  at  the .  next  eusuing  parliament, 
which  shews,  that  their  authority  still  continues, 
to  empower  those  persons  to  act  and  to  execute 
their  orders  even  when  the  parliament  is  arisen; 
15  £.  3.  n.  48.  The  bishops  of  Duresme  and 
Salisbury,  the  earl  of  Northampton,  Warwick, 
A  run  dell  and  Salisbury  are  appointed  to  take 
the  answer  of  the  archbishop  of  Canterbury, 
and  to  report  it  to  the  next  parliament :  And 
61  £.  3.  n.  96.  It  is  there  specified,  How  in 
the  parliament  before,  one  Hugh  Staffolk  had 
been  accused  of  divers  extortions,  and  that  a 
commission  was  then  granted  to  the  earl  of 
Suffolk  and  sir  John  Cavendish  to  inquire  into 
it,  who  so  had  done,  and  had  found  him  guilt- 
Jess  by  18  Inquests,  which  sir  John  Cavendish 
did  in  that;  present  parliament  witness  to  be 
true :  By  all  this  it  appears,  that  the  authority 
of  the  House  of  Peers  ends  not  with  the  parlia- 
ment, but  their  judgments  still  continue  in  full 
force  and  power;  and  they  may  appoint  per- 
sons to  see  them  executed  if  they  please. 

And  whereas  the  House  of  Commons  doth 
not  deny  them  a  power  of  judicature  upon 
Writs  of  Error  and  upon  appeals,  XVill  not  the 
same,  objection  lie  as  well  against  their  judg- 
ments in  those  cases  ?  For  seldom  thut  they  be 
put  in  execution  before  the  parliament  rise,  so 
it  takes  away  their  whole  judicature,  as  in 
truth  all  the  other  objections  would  do,  could 
they  be  made  good. 

And  whereas  it  was  said,  "  That  none  of  the 
king's  courts  can  give  remedy,  where  the  king's 
writ  cannot  run ;  and  where  his  majesty's  sove- 
reignty doth  not  come,  the  jurisdiction  of  the 
Peers  can  have  no  place/'  It  was  answered, 


that  there  chiefly  the  power  of  the  House  of 
Peers  is  to  give  remedy,  because  it  only  can : 
As  for  treasoos  (till  (he  Statutes  of  36  H.  8.  c. 
13.  32  H.  8.  c.  2,  and  5  E.  6.  c.  11,  which  have 
made  them  triable  within  the  realm)  and  all 
misdemeanors  committed  in  foreign  parts, 
which  never  were,  nor  yet  are,  triable  at  the 
common  law  :  Of  this  there  are  multitudes  of 
precedents,  Gomeniz,  Weston,  Segrave,  Hall, 
Richill,  &c. 

And  here  within  the  kingdom  the  king's  writ 
doth  not  originally  run  in  all  places,  as  for 
example,  in  the  counties  palatine,  yet  no  man 
will  deny  the  authority  of  the  Lords  in  parlia- 
ment taking  place  there ;  9  R.  2.  n.  13.  The 
duke  of  Lancaster  complains  of  sir  John  Stan- 
lev  for  noc  suing  out  his  livery  for  the  manor 
ot  Latham  in  the  duke's  court  of  Chancery,  and 
yet  entering  upon  it;  they  declare  his  entry  un- 
lawful, and  order  him  to  sue  out  his  livery  in 
the  duke's  court.  The  king's  writ  did  not  run 
there,  but  the  authority  ot  the  Lords  did. 

Another  objection  was,  That  all  proceedings 
ought  to  be  in  Latin,  and  no  record  to  be  in 
English :  But  the  Lords  had  thought, That  none 
had  ever  yet  doubted,  but  the  House  of  Peers 
had  been  a  Court  of  Record,  where  all  the  pro- 
ceedings and  orders  and  judgments  have  been 
in  English  ever  since  H.  6/s  time.  All  acts  of 
parliament  in  English.  All  impeachments, 
even  those  brought  up  by  the  House  of  Com- 
mons, the  proceedings,  and -the  sentence,  all  in 
English.  The  ancient  records  were  in  French, 
and  the  pleadings  likewise,  till  the  statute  of 
36  Ed.  3,  which  appoints  pleadings  to  be  in 
English,  and  to  be  eotered  and  enrolled  io  Latin 
(so  the  print  saitb,  but  in  sir  Robert  Cotton's 
Abridgment  of  the  Records  it  is  observed  that  the 
record  itself  warrants  no  such  things)  Then 
the  Chancery  proceedings  are  all  in  English, 
the  pleadings,  orders,  and  decrees :  yet  it  will 
not  be  denied  but  that  is  a  Court  of  Record. 
Sir  Edward  Coke,  who  alone  is  of  another  opi- 
nion concerning  the  Chancery,  and  upon  that 
ground,  because  the  proceeding  is  in 'English, 
yet  makes  the  House  of  Commons  itself  a  Court 
of  Record,  where  every  body  knows  all  is  in 
English;  Inst.  4.  part  p.  23,  so  he  doth  not 
sibi  const  are. 

The  last  objection  and  indeed  the  chief  one 
(if  true)  was,  That  it  deprives  the  subject  of  the 
benefit  of  Magna  Charta,  which  will  have  all 
men  to  be  tried  by  their  peers,  or  by  the 
law  of  the  land  ;  and  the  25th  of  Ed.  3,  cap. 
4,  that  none  shall  be  apprehended  upon  peti- 
tion to  the  king  or  council,  (and  council  here 
they  interpreted  to  be  the  House  of  Lords)  but 
upon  indictment  or  presentment,  or  by  writ 
original ;  and  the  42nd  of  Ed.  3,  which  is  to  t lie 
same  purpose;  It  was  urged  further  that  no 
writ  was  ever  made  returnable .'  Coram  Domi- 
nis  spiritualibus  et  tetnporalibus ;'  and  it  was 
said  in  regard  of  the  island,  being  in  a  foreign 
prince's  jurisdiction,  that  it  ought  to  have  been 
done  by  act  of  parliament,  for  that  no  court  of 
bis  majesty  can  give  remedy,  where  his  majes- 
ty's writ  cannot  run,  nor  can  the  jurisdiction 
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of  the  House  of  Peers  have  place  there :  Ano- 
ther observation  they  had  upon  lex  terra  in 
Magna  Charta,  That  in  the  arguments  of  the 
king's  learned  counsel  3  Car.  they  made  lex 
terra  to  be  the  pleasure  of  the  king,  and  the 
Lards  were  desired  to  consider  upon  this,  if  by 
arguing  that  the  proceedings  of  their  house 
were  maintained  to  be  secundum  legem  terra, 
it  may  not  as  well  be  said  that  Magna  Charta 
will  have  men  to  be  tried  '  Per  judicium  pa* 
*  hum  aut  per  legem  terrae,'  that  is,  by  the  will 
•f  the  Lords. 

It  now  remains  but  to  set  forth  the  Prece- 
dents, which  the  Lords  did  on  their  part  alledge, 
with  some  few  more  ancient  ones,  which  shall 
be  added  for  the  vindicating  and  asserting  of 
their  right  unto  this  (never  before  controverted) 
point  of  their  judicature,  in  all  cases  of  what 
nature  soever,  when  something  extraordinary  in 
those  cases  did  iuduce  them  to  exercise  it ;  of 
which  they  were  the  sole  judges,  that  being  a 
trust  lodged  in  them  by  the  very  frame  and 
constitution  of  the  government. 

Jn  the  black  book  in  the  Tower,  which  is 
printed  by  the  name  of  Placita  Parliainentaria, 
30  E.  1,  f.  231,  is  the  case  of  sir  William  Pay- 
sell  and  Margaret  his  wife  suing  for  dower  upon 
the  lands  of  John  Cameys,  who  had  been  Mar- 
garet's former  husband,  and  whom  she  had  left 
he  yet  living;  and  they  jiow  desiring  to  be 
tried  by  their  country  upon  the  point  of  adul- 
tery, and  the  Lords  not  allowing  of  it ;  This 
hath  been  at  large  expressed  before,  therefore 
I  only  mention  it  now. 

In  the  same  book  p.  $66,  33  Ed.  1,  the  case 
of  Nicholas  Segrave,  who  was  tried  in  parlia- 
ment for  leaving  the  kingS  army  then  in  Scot- 
land, and  going  over  into  France  to  fight  with 
one  John  de  Crumbwell  upou  <a  falling  out  be- 
tween them,  they  being  together  in  the  king's 
army :  This  was  a  Case  'not  triable  in  West- 
minster-hall, nor  punishable  in  any  ordinary 
court  of  justice  by  the  common  law  of  England, 
yet  the  House  of  Lords  could  try  him,  and  ad- 
judge him  worthy  of  death  :  and  one  thing 
more  is  observable  in  that  record,  That  a  writ 
is  issued  to  the  sheriff  of  the  county  to  take 
four  knights  with  him  and  in  their  presence  to 
summon  Segrave^ '  Quod  esset  coram  Domino 

*  rege  in  proximo  Parliamento  suo  a  pud  Westm. 
•ad  audiendum  voluntatem  ipsius  regis,  et  ad 

*  faciendum  et  recipiendum  ulterius  quod  curia 
4  Domini  regis  consideraret  in  prssmissis :'  so 
here  is  a  writ  returnable  in  Parliament,  and  the 
sheriff  did  accordingly  make  his  return,  that  he 
had  summoned  and  charged  him, '  Quod  esset 
'  coram  Domino  rege  in  isto  parliamento  nunc 
'juxta  formam  et  tenorem  mandnti  predict!,' 
&c.  It  was  therefore  a  gross  mistake  to  say, 
That  never  any  writ  was  made  returnable  in 
parliament,  as  it  was  likewise  one  to  say,  That 
the  House  of  Peers  could  give  no  remedy,  where 
was  not  remedy  at  law,  this  preceded  proving 
the  contrary  to  both. 

21  Ed.  1,  p.  135, 136,  &c.  The  archbishop 
jof  York  is  questioned  in  parliament  for  excoro- 
jMunicatingtbe  bishop  of  Duresine;  The  ground 


of  the  excommunication  was,  for  that  the  bishop 
of  Duresme  had  imprisoned  two  persous  em- 
ployed by  the  archbi&hop  to  cite  the  bishop  to 
appear  before  him.     The  archbishop  appeals, 

*  Et  dicit  quod  de  sententia  a  canone  lata,  et 
'  per  ipsura  declarata,  iu  curia  Domini  regis  non 
'  debet  respondere.'  The  House  of  Lords  goes 
on :  The  other  side  ail  edging,  That  the  bishop 
in  his  temporal  capacity,  ns  count  palatine,  had 
committed  those  men,  and  it  pertained  to  the 
king,  and  not  to  the  archbishop  to  lake  cogni- 
sance of  the  imprisonment,  if  or  no  it  was  law- 
ful; The  judgment  is,  *  Videtur  domino  regi 
'  in  pleno  parlamento,  prsdictis  comitibus,  ba- 
1  ronibus,  &c.     Quod  predict  us  archiepiscopui 

*  quantum  in  ipso  fuit,nitebaturusurpare  super 
'  coronam  et  dignitatem  regiam,  &c  Propter 
'  quod  per  comitcs,  barones  et  jusiiciarios  et 

*  omnes  alios  de  consilio  ipsius  domini  regit 
'  unanimiter  concordatum  est,  quod  prajdictus 
1  archiepiscopus  committatur  prison*  pro  of- 
'  fensa  et  transgressione  praedictis.  Et  super 
'  hoc  ante  judicium  pronunciatum,  (licet  una- 
'  n unite r  de  consiho  predict.  Magnatum  et 
'  aliorum  concordatum  fuisset  tenendum  in  hoc 
'  casu  et  similiter  in  casibus  consimilibus  in  per- 
1  petuuni)  praedictus  archiepiscopus  magnates  et 
'  alios  de  consilio  ipsius  doiniui  regis  rogavit, 

I"  quod  pro  eo  doruinum  regem  requircrent,  ut 
'  ante  pronunciationem  iudicii  ipsumadgratiam 
'  suam  admitteret  et  voluntatem  suam.'  They 
interceded  for  him,  and  he  made  fine  to  the 
king  of  4,000  marks,  and  was  received  to  fa- 
vour. They  did  not  only  give  a  judgment  in 
this  particular  case,  (which  being  '  Contra  co- 
'  ronam  et  dignitatem/  was  triable  in  West- 
minster-hall) but  they  declare  it  to  be  a  stand- 
ing rule  for  the  judging  of  all  cases  of  like  na- 
ture; which  shews  the  absoluteness  of  that 
power  of  judicature,  which  is  lodged  in  that 
House. 

It  was  said,  that  the  Lords  could  not  take  a 
cause  to  themselves  per  saltum,  and  before  it 
had  passed  all  the  formalities  below ;  that  a 
Writ  of  Error  did  not  lie  from  the  Common 
Pleas  to  tho  Lords  House,  but  must  first  be 
brought  to  the  King's-hench ;  and  the  case  of 
the  bishop  of  Norwich  was  urged,  50  Ed.  3. 
And  it  is  acknowledged,  the  Lords  would  not 
receive  that  bishop's  complaint,  but  sent  him 
away  with  that  answer,  nor  could  they  give 
him  any  other:  For  Writs  of  Error  have  their 
walk,  and  their  gradual  proceeding  chalked 
out,  and  settled  by  several  statutes,  and  by  the 
common  law  of  the  land ;  but  what  doth  that 
signify  against  the  judicature  of  the  House  of 
Peers  ?  No  man,  saith  the  Lords,  can  either 
take  cognizance  of  causes,  or  judge  causes 
against  the  law  of  the  land,  and  take  them  per 
saltum,  when  the  law  prohibits  it :  But  they  do 
say  and  affirm,  that  by  all  the  examples  and 
precedents  of  former  times,  it  hath  been  the 
usage  of  that  house  to  receive  complaints,  and 
give  remedy  in  all  cases,  where  the  law  hath 
not  expressly  otherwise  determined;  and  if 
there  be  any  thing  in  the  case  which  merits,  or 
requires,  and  needs  something  above  the  ordi* 
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ttary  power  and   proceeding  of  the  inferior 


courts  of  justice,  to  administer  that  relief  which  t '  et  tani  super  recordo  isto  quam  super  altis 

ui..ct  «nH  find        A*  in  #*«•*■  *»f diffimilfv  «rh»f«     *  imum    &f  Mrthsfrnm    rnrtttn    *i«   ornitin0*>ntilwt« 


is  just  and  due.  As  in  cases  of  difficulty  where 
•  Court  cannot,  or  of  delay  where  it  will  not 
proceed,  the  Lords,  who  have  a  general  inspec- 
tion into  (he  ad  m  in  iai  ration  oft  be  justice  of  the 
kingdom,  and  into  the  proceedings  of  all  other 
courts,  have  ever,  upon  application  made  to 
them,  assumed  to  themselves  the  cognizance 
of  such  causes.  14  Ed.  3.  Sir  John  Stanton, 
and  his  wife,  had  passed  a  fine  of  certain  lands 
to  Thomas  Cram  horn,  who  reverts  them  hack* 
and  by  that  means  settled  them  upon  the  wife; 
Sir  Jeffry  Stanton,  as  next  heir,  brings  his 
Formedon  en  It  detctnder  in  the  Common 
Flea*,  where,  after  some  proceedings,  upon  a 
demurrer  in  law,  sir  Jeffry  could  not  get  the 
judges  to  proceed  to  judgment ;  upon  which 
lie  petitions  the  king  in  parliament,  which  no 
man  will  deny  to  have  been  in  the  House  of 
Peers.  They  examine  the  matter ;  and  after- 
Ward  order  a  writ  under  the  great  seal  contain- 
ing the  whole  matter  to  be  sent  to  the  judges 
there,  willing  tbem  thereby,  if  the  matter  so 
stood,  to  proceed  to  judgment  without  delay : 
They  not  doing  it,  an  Alias  is  sent ;  and  the 
judges  doing  nothing  then  neither,  and  sir 
Jeffry  renewing  his  petition  ;  The  Lords  com- 
manded the  clerk  of  the  parliament,  sir  Tho- 
mas de  Drayton,  to  go  to  sir  John  Stoner,  and 
the  rest  of  the  judges  of  the  Common  Pleas,  and 
to  require  thein,  according  to  the  plea  pleaded, 
to  proceed  to  judgment,  or  else  to  come  into 
the  House  with  the  whole  record,  so  as  in  par- 
liament judgment  might  be  given  for  one  or  the 
other  oi1  the  parties.  The  judges  came  at  the 
day,  and  the  business  was  beard,  and  it  was 
adjudged,  That  sir  Jeffry  should  recover;  and 
A  writ  under  the  great  seal  was  sent  to  the 
judges  to  give  judgment  accordingly :  Here 
then  the  king  in  parliament  assembled,  that  is 
the  House  of  Peers,  upon  a  petition,  assumes 
the  cognizance  of  a  cause,  depending  in  the 
court  of  Common  Pleas;  which  was  so  far  from 
having  passed  alt  the  formalities  below,  that  is 
to  say,  an  appeal  to  the  King V  bench  and 
Chancery,  that  it  was  as  yet  undetermined  in  the 
Common  Pleas.  Nor  did  it  appear  unto  them 
upon  what  ground  it  was,  that  the  judges  gave 
not  judgment ;  so  rhey  might  have  answered 
lir  Jeffrey  Stanton's  petition  with  saying,  that 
they  would  first  see  what  the  court  would  de- 
termine, and  what  tlie  KingVbench  after- 
wards ;  But  they  apply  themselves  to  give  him 
relief :  And  yet  no  votes  passed  against  that 
House  for  so  doing,  as  now  hath  been  in  the 
Case  of  Skinner  against  this. 

So  in  the  parliament  of  18  Ed.  1.  p.  10.  of 
the  Placita  ParKamentaria,  William  de  Wast- 
hul  complains  of  Matthew  dei  Exchequer,  for 
Cozening  him  upon  the  levying  of  a  fine  before 
ene  judges  of  the  Common  Pleas,  by  procuring 
sta  attorney  to  slip  in  other  lands  unknown  to 
Wastbot,  and  which  he  intended  not  to  pass  m 
the  fine:  This  is  returned  hack  to  those  judges, 
Because  the  fine  had  been  levied  before  them, 
*  Et  dictum  est  iisdem  justiciariis-,  quod  re- 
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ipsum  Matthaeum  coram  eis  contingentibus 
procedant  ad  judicium  at  debit  urn  et  ftstinum 
'  faclant  justitis  complementum.'  True !  the 
House  of  Lords  is-  not  so  bound  up  to  forms, 
but  that  it  may,  wl>en  it  thinks  good,  to  vary, 
and  retain  a  cause  at  one  time,  which  it  will 
not  do  at  any  <  other  time.  Yet  we  see  they 
were  proper  judges  in  this  cause,  for  they  order 
Wasthul's  complaint,  and  the  proceedings  be- 
fore them  to  be  entered,  as  a  record  in  the 
Common  Pleas,  and  those  judges  to  proceed 
upon  ir,  which,  if  they  had  not  had  coguizance 
of  the  matter,  had  been  all '  coram  noo  judice/ 
and  could  have  signified  nothing. 

And  I  must  observe  one  thing,  which  I  think 
will  not  be  denied,  that  in  all  those '  Placita 
'  Parliamentaria,'  whatever  is  said  to  be  done 
'  coram  rege  in  pari  amen  to/  is  to  be  under- 
stood of  thekHoose  of  Peers,  where  the  king  was 
in  those  times  commonly  present,  and  always 
understood  to  be  there  representatively ;  So  as 
his  name  was  ever  mentioned  in  the  proceed- 
ings, even  when  his  person  was  absent,  being 
sometimes  out  of  the  kingdom,  sometimes  de- 
tained away  by  sickness,  or  other  occasion ; 
As  SO  Ed.  3.  n.  35,  it  is  said,  The  king  ordains, 
That  from  thenceforth  no  woman  should  for 
maintenance  pursue  matters  in  the  king's 
courts  upon  pain,  &c.  And  then  was  the  king 
sick  at  Eltham,  and  could  not  come  to  parlia- 
ment, as  appears  by  n.  44.  aod  it  was  only  the 
House  of  Peers  that  made  that  order.  So  in 
judgments,  though  in  ancient  times  they  were 
mostly  entered  as  given  by  the  king,  yet  it  was 
the  Lords'House,  which  was  Curia  Regis,  that 
gave  them. 

for  we  most  know  the  king  hath  a  double 
capacity  of  sitting  in  the  House  of  Peers,  a  le- 
gislative capacity,  when  he  hath  in  himself  a 
negative  voice  to  what  even  both  houses  have 
concluded  and  done,  which  signifies  nothing* 
without  his  assent,  and  his  single  dissent  makes 
it  all  full  and  void ;  this  is  id  passing  acts  of 
parliament,  and  making  of  laws ;  the  other  is 
a  judicial  capacity,  when  he  will  please  to  as- 
sist, and  be  present  at  the  ordinary  transactions 
of  the  bouse,  as  heretofore  was  usual ;  which 
alters  not  the  constitution  of  it  as  it  is  a  court, 
gives  it  uo  more  power  nor  jurisdiction  than  it 
had  before,  he  being  then  but  in  a  manner  as 
chief  judge,  and  not  doing  any  thing  singly, 
but  according  to  the  plurality  of  opinions  ;  as 
when  the  kings  would  in  person  sit  in  the 
King's  bench,  which  they  have  in  former  times 
done,  (where  still  all  is  said  to  be  done  coram 
rege,  though  now  he  never  come  there)  and  in 
our  memory  king  James  hath  sat  in  the  Star 
Chamber  ;  I  think  no  body  will  say  the  Star 
Chamber  then,  or  King's  bench  before,  did  or 
could  vary  from  their  ordinary  forms  and  rules 
of  proceeding :  no  more  can  the  House  of 
Peers  alter  their  proceedings,  or  assume 
greater  authortty-bj  reason  of  the  royal  pre- 
sence, to  take  edgintance  of  other  causes,  or 
do  any  thing,  which  by  die  custonV  and  usage 
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of  the  bouse,  and '  the  law  of  parliament,  it 
could  not  else  hare  done :  but  their  jurisdic- 
tion, and  their  way  of  exercising  that  jurisdic- 
tion, is  still  one  and  the  same.  And  therefore 
36  H.  6.  n.  52.  When  the  king  had  given  a 
judgment  of  himself,  without  the  advice  of  the 
Lords,  in  the  case  of  William  de  la  Pole  duke  of 
Suffolk,  who  stood  impeached  for  treason,  ba- 
nishing him  the  realm  for  five  years :  the  Lords 
entered  their  protestation  against  it,  as  nut 
done  bjr,  their  assent,  and  so  no  act  of  the' 
house.  And  5  H.  4.  n.  11.  The  earl  of 
Northumberland  coming  into  the  parliament 
before  the  king  and  lorcj?,  and  by  petition  ac- 
knowledging to  have  done  contrary  to  his  al- 
legiajice,  in  giving  of  liveries,  and  gathering 
of  power,  for  which  he  prayed  pardon,  in  regard 
be  yielded  himself,  and  came  in  to  the  king  at 
York  upon  his  letters ;  and  the  king  delivering 
this  petition  to  the  justices  to  be  considered, 
the  Lords  made  their  protestation,  That  the 
judgment  appertained  only  to  them ;  and 
therefore  as  peers  of  parliament^  to  whom 
such  judgment  belonged,  in  weighing  the  sta- 
tutes concerning  treasons,  and  concerning  li- 
veries, they  adjudged  the  fact  of  the  said  earl 
to  be  no  treason  nor  felony,  but  only  a  trespass 
finable  to  the  king:  whereupon  the  king  re- 
ceived him  into  grace,  and  pardoned  him  his 
fine.  All  power  of  judicature  in  parliament  is 
then  questionless  in  the  House  of  Lords,  where 
the  king  always  is  personally  or  virtually,  and 
the  judgment  proceeds  from  them  by  the  au- 
thority and  in  the  name  of  the  king  ;  for  the 
power  of  judicature  in  parliament  is  lodged  in 
them,  together  with  the  king,  as  is  declared 
1.  H.  4.  n.  80.  where  it  is  said,  that  the  Com- 
mons were  only  petitioners,  and  that  all  judg- 
ments appertain  to  the  King  and  the  Lords,  un- 
less it  were  in  statutes,  grants,  subsidies,  and 
such  alike.*  This  hath  ever  been  the  practice, 
and  custom,  and  law  of  parliament,  since  there 
have  t>een  parliaments,  and  when  this  shall 
cease  to  be,  the  ancient  way  of  free  parliaments 
will  cease  likewise. 

1  R.  3.  n.  30.  Sir  John  de  Cobham  sheweth 
that  by  the  delivery  of  a  ring  of  gold  for  seizin 
to  Edward  the  3d,  he  had  settled  the  reversion 
of  several  manors  there  named  in  the  crown, 
and  now  prays  it  may  so  remain  according  to 
his  intention,  divers  lords  are  examined,  the 
judges  opinions  are  asked,  who  declare  it  to  he 
a  good  livery  and  seizin  :  and  so  it  is  settled. 

N.  33.  William  Fitzbugh,  a  gold  finer  and 
Citizen  of  London,  exhibits  a  bill  of  complaint 
in  the  name  of  the  commonalty  of  that  mystery 
against  John  Chichester  and  John  Bolsham  of 
the  same  mystery,  for  divers  oppressions  done 
by  them:  the  Lords  send  for  them,  examine 
them,  they  deny  those  oppressions :  and  Fitz- 
hugh  refusing  then  to  avow  bis  bill,  the  Lords 
commit  him  to  the  Tower. 

N.  35.  Robert  flawley  arid  John  Shnkeil, 
are  bj  the  Lords  sent  to  the  Tower  for  refusing 
Co  bring  forth  a  Spanish  prisoner  taken  in 
battle,  whom  they  had  in  tbeir  keeping,  and 
others  laid  claim  to. 

VCHL.  VI. 


N.  41.  Alice  Ferrers  or  Pierce,  *ho  had 
,  been  much  in  favour  with  Edw.  3,  is  questioned 
in  the  Lords  House,  sir  Richard  Scroope  lord 
steward  of  the  Household  managing  the  trial,  •• 
for  that  contrary  to  an  order  made  by  the 
king  and  Lords,  50  Ed.  3.  n.  35.  that  no 
woman,  and  she  by  name,  should  pursue  any 
matters  by  way  of  maintenance,  upon  pain  of- 
perpetual  banishment,  and  loss  of  the  whole 
estate ;  she  notwithstanding  had  persunded 
king  Edward  to  countermand  bir  Nicholas  Dag-  • 
wonh  from  going  into  Ireland,  when  he  had 
been  ordained  by  the  council  to  go  thither  for 
urgent  business,  which  would  have  been  pro- 
fitable for  the  king  and  the  realm :  and  ano- 
ther charge  against  her  was,  for  persuading 
the  king  to  pardon  Richard  Lyons,  who  hud 
been  farmer  of  the  customs,  and  for  abuses  • 
and  extortions  had  been  censured  in  parliar 
ment  to  forfeit  his  estate,  and  be  committed  to 
prison;  she  got  all  to  be  remitted,  and  his 
estate  to  be  restored  unto  him,  even  that  part 
of  it  which  the  king  had  given  to  two  of  his 
own  sons  for  their  lives :  the  hearing  of  this 
cause  took  up  several  days ;  many  that  had 
been  counsellors  and  officers  to  the  late  king 
were  examined  as  witnesses.  At  last  she  is 
found  guilty,  and  judgment  of  banishment  and  • 
loss  of  estate  given  upon  Iter. 

3  R.  2.  n.  24.  The  case  of  the  earl  of  Pern- 
brock,  and  William  le  Zourh,  complaining  of 
Thomas  Roos  for  suing  them  concerning  lands 
in  Yorkshire,  and  endeavouring  to  get  a  trial 
in  the  country,  (the record  is,4  desirant  d'estre 
'  a  lissue  du  pays  trap  suspecieusement,'  his  de- 
siring it  being  suspicious)  so  they  pray,  *  que  ils 
1  par  tels  rnaiuefs  compassements  &  procure- 
*  ments  en  pais  ne  soient  desheritez,  That  they 
may  not  lose  their  Inheritance  by  such  wicked 
practices  and  procurements  ;  the  Lords  upon 
this  retain  the  cause,  appoint  some  persons  to 
examine  and  report  it :  but  this  precedent  hath 
been  cited  before  at  large,  so  I  do  but  touch  it 
here. 

N.  22.  Sir  Philip  Darcy  complains,  That 
the  prior  ofSt.  John's  of  Hicrusalem  sues  him 
in  Chancery  for  the  Manors  of  Temple-hurst 
and  Terople-newsom,  which  Bd.  3.  bad  granted 
to  John  Darcy  his  father,  and  produces  a  deed 
shewing  that  the  priors*  predecessor  had  passed 
the  fee  of  them  to  Ed.  3.  The  Lords  order  that 
deed  to  be  sent  to  the  Treasurer  and  burons  of 
the  Exchequer,  to  examine  the  king's  title,  and 
in  the  mean  time  stop  proceedings  in  Chancery. 
This  is  more  than  taking  cognisance  of  a  matter 
originally,  for  the?  take  it  out  of  one  court, 
where  it  depended  and  was  undetermined,  and 
send  it  to  be  examined  in  another  court,  which 
shews  the  ascendant  they  had  upon  all  other 
courts. 

4.  R.  2.  n.  17.  Sir  Ralph  de  Ferriers  had 
been  seized  by  the  duke  of  Lancaster  upon  the 
Marches  of  Scotland  upon  suspicion  of  Treason, 
for  holding  intelligence  with  the  French  the- 
king's  enemies,  upon  some  Letters  of  his  to  se- 
veral Frenth  Lords  found  and  taken  up  by  a 
beggar.    He  was  brought  into  parliament  before 
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the  Lord*,  and  put  to  his  answer.  He  first  de- 
sired counsel,  then  offered  the  combat  against 
any  that  would  accuse  him,  both  were  denied 
him.  Then  he  applied  himself  to  his  answer; 
aud  after  several  days  hearing,  the  Lords  still 
remanding  him  to  prison,  he  so  well  defended 
himself,  that  the  Lords  suspected  the  letters  to 
be  forged,  and  therefore  committed  toe  beggar, 
and  bailed  sir  Ralph,  delivering  him  to  his  Ma- 
il u  cap  tors.  I 

5  R."5.  n.  45.  The  Chancellor  and  univer- 
sity of  Cambridge,  petition  against  the  mayor, 
bailiff,  and  commonalty  of  the  town,  for  breaking 
up  their  Treasury,  burning  their  Charter,  and 
bv  force  compelling  them  to  make  releases  of 
some  actions  they  had  brought  against  the  town, 
and  enter  into  bonds  to  them  for  great  sumt. 
The  Lords  direct  a  writ  to  issue  out  to  the  mayor 
and  bailiffs  to  appear  in  person,  and  the  com- 
monalty by  Attorney.  They  appear,  the 
Chancellor  exhibits  Articles  against  them. 
They  being  asked  why  their  liberties  should  not 
be  seized,  plead  to  the  jurisdiction,  that  the 
court  bught  uot  to  have  cognizance  of.  them : 
they  are  told,  judgment  should  be  given,  if  they 
would  not  answer:  then  they  answer,  and  the 
business  is  heard.  The  townsmen  are  or- 
dered to  deliver  up  those  deeds  forced  from  the 
university,  which  are  presently  cancelled :  the 
town  liberties  are  seized  into  the  king's  hands, 
and  part  of  them  granted  to  the  university  : 
some  are  granted  back  to  the  Town,  for  which 
they  were  to  pay  an  increase  of  rent.  Note, 
here  is  a  plea  to  the  jurisdiction,  and  that  plea 
over-ruled. 

8  R.  2.  n.  12.  The  earl  of  Oxford  com- 
plains of  Walter  Sibell  of  London  for  a  slander, 
in  having  to  the  duke  of  Lancaster  and  other 
noblemen  accused  him  of  maintenance.  The 
Lords  hear  the  business,  commit  Sibell  to  pri- 
son, and  give  500  marks  damages  to  the  earl. 

9  R.  2.  n.  13.  The  case  of  the  duke  of  Lan- 
caster complaining,  That 'Sir  John  Stanley  had 
entered  upon  the  manor  of  Latham  which  held 
of  him,  and  had  not  sued  out  his  lieery  in  his 
Ceurt  of  Chancery.  The  Lords  order  him  to 
rae  out  his  livery.  But  this  hath  been  already 
mentioned. 

15  Rv  2.  n.  16*.  The  prior  of  Holland  in 
J  Lancashire  complains  of  a  riot  committed  by 
Henry  Trebble,  John  Greenbow  and  others,  and 
of  an  entry  made  by  them  into  the  parsonage 
of  Whitwick  in  Leicestershire.  John  Elling- 
ham  the  Serjeant  at  Arms  is  sent  for  them,  who 
brings  them  into  the  parliament:  the  Lords 
commit  them  to  the  Fleet. 

N.  1 7.  The  abbot  of  St.  Oseches  complaineth 
of  John  llokell  for  Embracery.  This  case  hath 
been  already  cited. 

N.  18.  Sir  William  Bryan  had  procured  a 
bull  directed  to  the  two  Archbishops,  to  excom- 
municate some  that  had  broken  up  his  house, 
and  carried  away  writings.  This  was  read  in 
parliament,  and  adjudged  to  be  prejudicial  to 
the  king,  and  to  be  in  derogation  of  the  laws ; 
for  which  he  is  committed  to  the  Tower. 

N.  20.  Thomas  Harding  accusetb  Sir  John 
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Sutton  and  sir  Richard  Sutton,  and  layeth  to 
their  charge,  that  by  their  conspiracy  he  had 
been  kept  prisoner  in  the  Fleet :  upon  bearing 
of  both  parties,  for  that  the  two  knights  were 
known  to  be  men  of  good  fame,  the  Lords  ad- 
judged him  to  the  Fleet. 

N.  21.,  John  Shad  well  complains  against  the 
Archbishop  of  Canterbury  for  excommunicating 
him  and  his  neighbours  wrongfully,  for  a  tem- 
poral cause  appertaining  to  the  crown  and  to 
the  laws  of  the  land  :  the  Lords  hear  the  busi- 
ness, find  the  suggestions  untrue,  and  commit 
him  to  the  Fleet. 

1  H.  4.  n.  93.  Sir  William  Richill  one  of 
the  justices  of  the  common-pleas  (who  by  ex- 
press order  of  Ri.  2.  went  to  Calais  and  took 
the  examination  and  confession  of  the  Duke  of 
Gloucester, after  murdered  by  Hall) was  brought 
a  prisoner  into  the  Lords  bouse,  the  king  pre- 
sent, and  by  sir  Walter  Clopton  chief-justice  op- 
posed :  and  answered  so  fully,  shewing  his  sin- 
cere dealing,  that  the  Lords  one  by  one  declared 
him  innocent:  and  sir  Walter  Clopton  pro- 
nounced him  such. 

4  H.  4,  21.  The  Case  of  Pontingdon  and 
sir  Philip  Courtney,  where  the  Lords,  di- 
rect the  trial,  appointing  what  the  issue  shall 
be ;  and  what  kind  of  Jury  shall  be  impann di- 
ed to  preveut  sir  Philips  practices  in  the  coun- 
try :  It  hath  been  cited  before  at  large. 

1  E.  4,  m.  6,  n.  16.  The  tenants  of  the 
manor  of  East-Maine  belonging  to  the  bishop 
of  Winchester,  the  king  being  in  his  progress  in 
Hampshire  in  the  summer-time,  complained  to 
him  of  their  bishop  for  raising  new  customs 
among  them,  and  not  suffering  them  to  enjoy 
their  old  ones :  The  king  bids  them  come  to 
parliament  in  winter,  and  they  should  be  re- 
lieved :  they  come,  and  the  king  recommends 
their  business  to  the  Lords  :  they  commit  it  to 
certain  justices  to  examine.  Upon  their  report, 
and  upon  mature  deliberation,  it  was  adjudged, 
That  the  tenants  were  in  fault,  that  they  com- 
plained without  cause,  and  tbey  were  ordered 
to  continue  their  said  customs  and  services. 
Here  observe  there  was  the  recommendation 
of  the  king  in  the  case,  just  as  now  in  Skin- 
ner's, and  this  difference  that  a  question  of  cus- 
tom betwixt  lord  and  tenants  was  properly 
determinable  by  the  common  law)  and,  a  jury 
of  the  visenage,  and  this  of  a  trespass  in  the 
Indies,  to  be  puai»hed  in  parliament  or  no 
where :  which  justifies  the  proceedings  there. 

43  Eliz.  Dec.  13th.  A  complaint  was  made 
to  the  Lords  by  the  Company  of  Painters 
against  the  Company  of  Plaisterers,  for  wrong 
done  them  in  using  some  part  of  their  trade. 
Their  lordships  referred  it  to  the  Lord  IVJayor 
and  Recorder  of  London,  to  be  heard,  exa- 
mined, adjudged  an<J  ordered  by  them  :  which 
was  all  one  as  if  they  had  done,  it  themselves  : 
For  it  was  done  by  their  authority  and  by 
their  order:  '  Qui  facit  per  alium,  facit  per  se.* 

18Jac.  The  Lords  took  notice  of  the  pro- 
ceedingiof  the  House  of  Commons  in  the  case 
of  one  Flood,  whom  they  had  con  vented  before 
them  for  insolent  and  scandalous  words  spoken 


757]  STATE  TRIALS,  18  Charles  II.  1666 qf  the  Home  */  Pern. 


[75S 


by  him  against  the  prince  and  princess  pala- 
tine, examined  witnesses  and  given  judgment 
in  tne  cause ;  which  they  looked  upon  as  deep- 
ly trenching  upon  the  privileges  of  their  House, 
ail  judgments  properly  and  solely  belonging  to 
them.  Thereupon  they  sent  a  message  to  the 
House  of  Commons  and  desired  a  conference ; 
at  which  conference  the  Commons  confessed, 
That  out  of  their  zeal  they  had  censured  Flood; 
but  they  left,  him  now  to  their  lordships,  and 
hoped  their  lordships  would  censure  him ;  in 
oroW  to  which  they  sent  up  a  trunk  of  writings 
concerning  his  case :  Then  the  Lords  proceed- 
ed to  the  hearing  of  it,  examined  several  wit- 
nesses and  heard  all  Flood  could  say  for  him- 
self t  which  done  they  adjudged  him,  Not  to 
bear  longer  the  arms  of  a  gentleman,  to  ridt 
with  his  face  to  the  horse  tail,  to  stand  upon 
the  pillory  with  his  ears  nailed,  to  be  whipped 
at  a  cart's  tail,  to  be  fined  5,000/.  and  to  be 
imprisoned  in  Newgate  during  life. 

31  Jac.  Thomas  Morley  was  con  vented  be- 
fore the  Lords,  for  delivering  a  scandalous  pe- 
tition to  the  House  of  Commons  (as  himself  af- 
firmed) against  the  Lord  Keeper  Coventry. 
Upon  examination  it  appeared,  that  it  had  not 
been  presented  to  the  House  of  Commons, 
only  to  their  committee  of  grievances,  and  that 
he  bad  published  very  many  copies  .of  it,  even 
since  his  being  convented  before  their  lord- 
ships, they  adjudge  him  to  be  imprisoned  in  the 
fleet,  to  pay  1,000/.  fine,  to  stand  with  his 
neck  in  the  pillory,  to  make  his  submission  and 
acknowledgment  at  the  bar. 

22  Jac.  Mary  Brocas  petitioned  the  Lords 
to  bo  relieved  for  a  debt  of  1,000/.  due  unto 
her  by  bond  from  the  Muscovia  company. 
Upon  hearing  both  sides,  their  lordships  order 
the  company  to  pay  the  debt,  with  5/.  per  cent, 
interest  out  of  the  ieviations,  which  the  said 
company  had  made  among  themselves  for  the 
pay  men  t  of  their  debts. 

The  same  parliament,  May  23,  Thomas. 
Fynckney  petitions  tne  House  in  the  behalf  of 
Jiimself  and  other  creditors  of  sir  John  Kenne- 
dy, to  be  relieved  for  debts  owing  to. them 
from  sir  John,  by  the  sale  of  Barn-elms,  lands 
in  the  possession  of  his  heir  John  JCeunedy. 
The  Lords  upon  examination  of  the  business, 
/find  cause  and  so  they  order  it,  That  Barn- 
elms  should  be  sold  to  $e  best  value,  and  the 
profits  to  be  sequestered  in  the  mean  time  iuto 
indifferent  bands ;  and  that  a  recognisance  of 
2,000/.  in  which  Pinckney  stood  bound  in 
Chancery,  should  be  withdrawn  and  cancelled. 

The  same  parliament  again,  Grizell  Rogers 
widow,  petitions  the  Lords  for  the  settling  her 
title  to  certain  lands  in  Hey  grove  in  the  county 
of  Somerset,  and  for  quieting  and  ending  divers 
suits  and  differences  between  her  and  sir  Ar- 
thur Ingram,  sir  William  Whitmore,  &c.  they 
order  her  satisfaction  out  of  particular  lands, 
and  all  suits  to  cease  between  them.  ,  And  ap- 
pointed releases  of  all  differences  on  both  sides 
to  be  drawn  and  sealed. 

4  Car.  31  Jan.  The  Lords*  committees  for 
petitions,  make  report  to  the  House  of  a  peti- 


tion of  Benjamin  Crokey  against  John  Smith, 
in  behalf  of  a  grammar-school  at  Wotton- 
under-edge  in  the  county  of  Gloucester,  which 
school  was  endowed  with  great  possessions  by 
the  widow  of  the  lord  Berkly  in  Richard  2nd*s 
time,  which  were  now  much  abated  and  brought 
to  an  undervalue  by  the  cunning  practices  of 
the  said  Smith.  Upon  which  the  Lords  award- 
ed a  commission  to  issue  out  of  the  Chancery, 
to  survey  all  the  said  lands ;  and  ordered  also 
a  special  Habeas  Corpus  to  be  directed  to  the 
warden  of  the  Fleet  (where  Crokey  was  a  pri- 
soner) to  bring  the  body  of  the  said  Crokey 
before  the  Lord  Keeper,  to  the  intent  he  might 
attend  the  said  commission  ;  and  ordered  fur- 
ther, That  if  Crokey  did  make  it  appear  the 
value  of  the  lands  to  be  so  as  he  said,  and  that 
to  be  approved  by  the  Lords'  committees  for 
petitions,  then  Smith  to  repay  to  the  said  Cro- 
key such  charges  as  he  shall  disburse  in  the  pro- 
secution. 

In  the  parliament  of  1640,  December  16lh^ 
upon  report  from  the  Lords'  committees  for 
petitions,  Tha£  mistress  James  complained 
against  sir  Edmund  Sawyer,  for  sheltering  him- 
self under  a  royal  protection  which  be  had  pro- 
cured, by  which  means  she  could  not  sue  him 
upon  a  bond  of  500/.  for  so  much  money  bor- 
rowed of  her  and  two  years  interest,  and  so  was 
debarred  from  helping  herself  by  any  legal 
course;  the* Lords  ordered,  That  the  said 
Mrs.  James  should  proceed  against  the  said  sir 
Edmund  Sawyer  for  the  recovering  of  her  debt 
in  any  court  where  she  thought  best,  notwith- 
standing his  protection. 

December  21.  The  Lords  committees  re* 
port  a  Petition  of  Katherine  Hadley,  com- 
plaining that  she  had  been  kept  a  long  time  a 
prisoner  in  the  common-gaol  in  the  Old  Bride- 
well, without  any  cause  shewn ;  the  Lords  or- 
dered her  release. 

The  22nd  of  December.  Upon  a  report 
from  the  Lords  committees  of  sir  Robert 
Howard's  case,  complaining,  that  he  h^d  been 
committed  close-prisoner  to  the  Fleet  by  the 
high-commission  court,  and  kept  there  three 
months,  till  he  was  fain  for  his  enlargement  to 
enter  into  several  bonds  with  sureties  in  the 
sum  of  3,500/.  For  which  be  desired  repara- 
tions, and  his  bonds  to  be  cancelled ;  The  par- 
ties interested  were  summoned  and  heard. 
And  after  due  consideration,  the  Lords  ordered 
1,000/.  damages  to  sir  Robert  Howard,  of 
which  500/.  to  he  paid  by  the  archbishop  of 
Canterbury,  250/.  by  sir  Henry  Martin,  and 
250/.  by  sir  John  Lambe,  the  bonds  "to  be 
forthwith  cancelled,  delivered  to  sir  Robert 
Howard. 

The  23d  of  December.  They  reported  the 
case  of  William  Dudley,  that  he  having  arrested 
the  lord  Wentworth  (son  to  the  earl  of  Cleve- 
land) for  a  debt  of  400/.  entered  a  caution  in 
Mr.  Justice  Bartley's  chamber  for  good  bail  to 
be  taken,  yet  justice  Bartlcy  had  released  the 
said  lord  Wentworth  upon  such  bail,  as  the  said 
Dudley  was  utterly  disabled  to  recover  his 
debt.    Justice  Bartly  being  called,  made  no 
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good  answer  thereunto.  The  Lords  thereupon 
'  order,  that  the  said  justice  Bartley  should 
tor th with  assure  unto  the  said  Dudley  his  house 
and  land  near  Barnet,  for  securing  the  said 
debt  with  interest  and  damages. 

The  same  day  they  report  likewise  the  c&se 
of  Mrs.  Mary  Stanhope  widow,  dau§hter-in- 
law  to  the  earl  of  Chesterfield,  complaining, 
that  tfie  said  earl  refused  to  assure  unto  her 
40/.  per  annum  during  her  widowhood,  accord-? 
ing  to  a  former  agreement  made  between  them, 
which  appeared  to  be  true  by  a  letter  produced 
under  the  earl's  hand  ;  And  his  counsel  being 
heard,  and  no  good  cause  shewn,  why  the  pe- 
titioner should  not  be  relieved  :  The  Lords  or- 
dered the  earl  of  .Chesterfield  forthwith  to  as- 
sure to  the  said  Mrs.  Mary  Stanhope,  his 
daughter-in-law,  40/.  per  annum  during  her 
widowhood,  and  to  pay  unto  her  such  money 
as  was  in  arrear  of  the  40/.  per  annum  due  to 
her  for  the  space  of  two  years. 

The  30th  j>f  December,  the  Lords  committees 
for  examining  abuses  in  courts  of  justice,  re- 
port the  complaint  of  Turner,  a  prisoner  in  the 
Gate-house,  committed  thither  by  the  high-com- 
mission .court,  where  he  had  lain  14  years,  for 
refusing  to  take  the  oath  ex  officio :  The  Lords 
ordered  him  to  be  forthwith  released. 

The  21st  of  January,  the  committee  for 
petitions,  report  the  complaint  of  William 
Waters  and  Thomas  Waters,  How  they  had 
suffered  much  by  an  untrue  and  false  certifi- 
cate, made  by* Dr.  Clerk  and  Dr.  Sibthorp 
unto  the  council- table,  for  their  refusing  to  pay 
Ship-money  ;  whereby  they  were  forced  to  pay 
the  sum  of  34/.  for  fees :  Upon  which"  Dr. 
Clerk  and  Dr.JSibthorp  were  heard  at  large  : 
the  Lords  ordered  them  to  pay  back  the  34/. 
to  the  complainants,  which  they  had  paid  for 
fees,  and  100/.  damages;  And  to  be  turned  out. 
of  the  commission  of  the  peace. 

The  22nd  of  January,  the  committee  for 
courts  of  justice  reported  the  complaint  of  the 
lady  Frances  Weld  widow,  against  the  arch- 
bishop of  Canterbury  and  Mr.  Dell,  suggesting, 
that  she  had  been  much  prejudiced  by  them  in 
the  recovering  of  a  debt  of  1,300/.  due  to  her 
upon  bond  from  Mr.  Child:  Upon  hearing  of 
all  parties,  the  Lords  find  the  archbishop  and 
Mr.  Dell  free  from  blame,  and  order  them  to 
be  discharged  concerning^  that  businejs. 

The  5th  of  February,  the  committee  reports 
the  complaint  of  Jeremy  Powel,  That  the  bishop 
of  Hereford  had  admitted  a  clerk  to  the  vica- 
rage of  Burknill  in  Shropshire,  though  the  said 
Powel  in  the  right  of  himself  and  of  Mary  his 
wife,  had  caused  a  ne  admittas  to  be  directed 
to  the  bishop.  The  Lords  upon  hearing  the 
business,  found,  that  (he  bishop  had  done  con- 
trary to  law,  and  thereupon  ordered  him  to  pay 
unto  Powel,  by  way  of  damages,  the  sum  of  30/. 
And  the  said  Powel,  as  patron,  to  be  left  in 
the  same  condition  for  trial  of  his  right,  as  he 
was  before  the  bishop  had  put  a  stop  "to  Lis  bu- 
siness. 

The  9tb  of  Feb.  the  Committee  for  Courts  of 
Justice  reports  the  case  of  Nicholas  Bloxam, 


That  Andrew  Saodeland,  clerk,  had  procured  a 
sentence  against  him  in  the  High  Commission 
Court,  by  virtue  whereof  the  said  Saodeland 
had  violently  gained  from  him  the  possession 
of  tbe  rectory  of  Great  Waldingfield  in  the 
cou  uty  of  Suffolk .  The  Lords  judging  this  pro- 
ceeding of  the  High  Commission  to  be  most  in- 
jurious and  contrary  to  law,  ordered,  That  the 
cause  hhould  be  left  to  a  trial  at  law  next  as- 
sizes for  that  county ;  That  Sandeland  should 
appear  (gratis,  and  plead  not  guilty  that  so  tbe 
cause  might  come  to  a  final  determination  that 
assizes. 

The  same  day  the  same  committee  report 
that  John  R  ad  way,  William  Newark,  and  Wal- 
ter Cootes,  were  presented  Ex  officio  mero  in  the 
ecclesiastical  court  of  Glocester,  and  afterwards 
excommunicated  for  going  to  church  out  of  their 
own  parish,  and  upon  pretence  of  a  Significavit 
which  was  imperfect,  were  arrested  and  cast 
into  prison,  where  they  continued  eleven  days, 
whereas  there  was  no  writ  justly  taken  out. 
The  Lords  ordered  that  Dr.  Baber  chancellor 
of  Gloucester  should  pay  to  those  three  persons 
40/.  for  damages,  and  the  undersheriff  '9  deputy 
Richard  Byford  20/.  upon  the  account  of  the 
arrest. 

The  23d  of  Feb.  the  same  committee  report, 
that  Abraham  Hill,  a  poor  aged  man,  was  com- 
mitted to  prison  in  the  year  1636,  by  Robert 
Buxton  then  Mayor  of  Colchester,  by  verbal 
command  only,  without  any  warrant,  or  cause 
shewed  and  continued  a  prisoner  sixteen  weeks 
to  his  utter  undoing :  The  Lords  ordered,  that 
the  said  Buxton  should  pay  onto  him  16/.  by 
way  of  damages. 

The  5th  of  March,  the  committee  for  peti- 
tions inform  the  House,  that  complaint  had  been 
made  before  them,  That  Nicholas  Haws,  gent, 
an  antient  man,  had  not  yet  sued  out  his  hvery 
in  the  Court  of  Wards,  the  Lords  order  him  to 
do  it  without  delay. 

The  11th  of  March,  the  committee  for  peti- 
tions gives  account  to  the  House,  that  according 
to  their  lordships  direction,  there  had  been  a 
trial  at  the  last  assizes  for  Suffolk,  between 
Bloxam  and  Sandeland,  and  that  the  verdict 
had  passed  for  Bloxam ;  whereupon  the  Lords 
order,  that  Bloxam  should  discharge  the  cure 
as  lawful  incumbent,  and  that  Sandeland  should 
deliver  unto  him  the  quiet  possession  of  it.  It 
is  worthy  observation,  that  the  Lords,  after  they 
had  referred  the  decision  of  the  title  for  matter 
of  fact,  as  to  the  forcible  entry,  to  the  common 
law,  remained  still  judges  of  the.  cause,  and 
their  judgment  settled  the  possession. 

The  second  of  April,  1641,  The  committee 
reports,  that  Lambert  Osbolstone  clerk  had 
complained  of  a  sentence  in  the  Star  Chamber, 
by  which  he  was  degraded,  and  deprived  of  all 
his  spiritual  livings  and  preferments,  being  a 
prebend  of  Westminster,  and  parson  of  Wbet- 
hampstead,  fined  5000/.  to  the  king,  and  •«*- 
judged  £0  pay  the  like  sum  for  damages  to  $i'e 
arch-bishop  of  Canterbury,  and  to  be  imprison- 
ed ;  The  Lords  order,  that  he  shall  be  freed  and 
discharged  of  his  fine,  damages  and  imprison-  ' 
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ment,  be  restored  to  his  prebendary  and  .par- 
sonage. 

The  6th  of  April,  41.  The  committee  re* 
ports,  that  the  lady  Dyer  had  made  her  com- 

E taint,  that  primo  Caroli  she  had  lent  Sir 
Lichard  Titchburn  400/.  upon  bond,  and  sued 
it  to  a  judgment,  but  Sir  Robert  Pye,  Mr  But- 
ton, and  others,  bad  extended  all  the  lands  lia- 
ble to  that  judgment  at  a  far  undervalue,  tp 
deprive  her  of  all  the  benefit  of  it :  The  Lords 
order  that  counsel  of  both  sides  should  agree  to 
draw  up  assurances  for  settling  the  payment  of 
all  the  parties  upon  the  judgment  and  extent, 
to  be  all  signed  and  sealed  by  them,  and  that 
the  lady  Dyer  should  be  first  satisfied,  and  en- 
joy the  lands  till  then.  One  thing  by  the  way  is 
to  be  noted,  that  sir  Robert  Pye  was  then  a 
member  of  the  Honse  of  Commons. 

The  12th  of  April,  41.  The  committee 
reports,  a  complaint  of  Dr.  Walker,  that  sir 
John  Lamb  had  unjustly  taken  from  him  his 
offices  of  commissary  of  Leicester,  and  of  offi- 
cial tcf  the  archdeaconry  there,  which  he  enjoyed 
"by  patent  for  life;  That  now  sir  John  Lamb 
took  the  profits  of  them  to  himself,  and  had 
forced  him  by  many  menaces  and  oppressions 
to  release  all  suits  and  actions  to  his  utter  ruin  and 
undoing,  and  to  his  loss  and  damage  of  above 
1500/.  The  Lords  order,  that  sir  John  Latnb 
should  pay  unto  the  said  Dr.  Walker,  by  way  of 
damage,  the  sum  of  1500/.  to  be  levied  upon  his 
lands  and  chattels,  should  be  brought  to  the  bar 
as  a  delinquent,  and  there  receive  a  repre- 
hension. 

The  12th  of  June,  41.  The  committee  re- 
ports a  complaint  of  Edward  Bagshaw,  his 
brother  Henry,  and  sisters  Mary  and  Margaret, 
against  their  brother  Thomas,  concerning  por- 
tions and  annuities  given  them  by  their  father's 
will :  That  all  parties  have  been  heard,  and 
their  witnesses.  Upon  hearing  the  state  of  the 
matter,  the  Lords  order  Thomas  to  put  in  se- 
curity within  four  days  for  the  payment  of  the 
portions  according  to  the  will ;  and  to  give  se- 
security  by  land  for  the  paying  of  an  annuity  of 
SO/,  per  annum  to  Edward  for  term  of  his  life ; 
That  then  the  said  Edward  shall  release  by  a 
fine  to  tjie  said  Thomas,  all  his  estate,  right, 
title  and  interest  in  the  lands  and  goods  of  his 
father  deceased  :  And  that  a  statute  of  1,600/. 
entered  into*  by  the  said  Thomas  Bagshaw  to 
John  Gell,  esq.  shall  -be  discharged  and  made 
void ;  and  that  Thomas  shall  make  a  release  to 
the  said  Edward  of  all  debts  and  demands. 

The  16th  of  June,  41.  The  lord  Audley 
complains  by  petition,  That  the  lord  Cotting- 
ton  kept  from  him  the  manor  of  Fonthill,  and 
prayed  relief  therein-:  upon  hearing  counsel  on 
both  sides,  the  Lords  dismissed  the  petition. 

The  23d  of  June,  41.  The  committee  for 
petitions,  reports,  That  Mrs.  Walter  had  pre- 
ferred a  petition  setting,  forth,  That  William 
Walter  her  husband  will  not  permit  her  to  co- 
habit and  dwell  with  him,  nor  allow  to  her  and 
three  children  any  thing  for  their  support.  The 
Lords  order  her  to  repair  to  her  husband,  and 
efier  to  live  with  biro,  and  if  he  shall  refuse  to 


admit  her,' that  then  he  shall  allow  her  60&  per 
annum  for  her  maintenance.         •  N 

The  21st  of  July  41.  A  petition  was  exhi- 
bited before  the  Lords  by  sundry  officers  and 
clerks  of  the  Court  of  Common  *  Pleas,  shew- 
ing, That  the  disposing  of  the  offices  of  proto- 
notaries,  philizers,  exigenters,  and  other  offices 
of  the  said  court,  had  time  out  of  mind  be- 
longed to  the  chief  justice  of  that  court  for 
the  time  being,  but  several  grants  and  patents 
had  been  obtained  from  his  majesty  for  the  dis- 
posing of  the  said  offices,  and  therefore  they 
prayed,  That  all  those  grants,  and  letters  pa- 
tents might  be  recalled.  The  Lords  heard  coun-  > 
sel  unon  it,  and  after  mature  deliberation  de- 
clared, That  the  said  offices  do  of  right  be- 
long to  the  disposition  of  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  grants 
formerly  made  by  letters  patents  of  the  said  , 
offices  to  be  illegal,  and  void,  and  ordered 
the  said  patents  to  be  brought  ioto  the  House. 

There  is  likewise  in  the  journal  book  of  that  - 
parliament,  mention  niade  of  a  petition  of  one 
Thomas  Smithick,  preferred  the  10th  of  June, 
1641.  Complaining  of  wrongs  sustained  from 
the  East  India  Company,  and  likewise  of  a  peti- 
tion from  the  East  India  Company,  full  of  re-  ' 
spect  and  submission  to  the  House  of  Lords,  and 
praying  a  longer  day  (than  it  seems  was  appoint- 
ed) for  hearing  the  merits  of  the  cause,  which  the 
Lords  granted,  and  ordered  all  such  books, 
certificates,  and  writings  as  were  in  the  custody 
of  the  Company  concerning  that  business, 
should  be  produced,  and  Smithick  to  peruse 
and  take  copies  of  them.  What  was  more 
done  upon  this  petition  of  Smithick's,  appears 
not  by  the  journal  book,  probable  they  com- 
pounded the  business  among  themselves.  But 
however  it  is  observable  the  different  spirits  of 
the  East  India  company  then  and  of  this  now. 
The  modesty  of  that,  and  the  carriage  of  this  so 
far  differing.  In  those  times  no  question  was 
made  of  the  power  of  the  Lords  in  point  of 
their  judicature,  nor  no  complaint  against  then- 
practice  of  it.  Yet  we  see  the  fi  equency  of  it, 
in  cases  of  all  natures,  criminal,  civil,  mixt, 
between  king  and  subject,  between  subject  and 
subject;  no  protection,  no  privilege  did 
exempt  any  body  from  their  jurisdiction.4 

But  these  Conferences  between  the  two 
bouses  did  not  induce  either  of  them  to  yield 
an  iota  of  its  original  resolutions,  or  in  any  de- 
gree conciliate  matters.  Ou  the  contrary, 
new  heats  were  generated.  The  Commons,  on 
the  report  from  their  managers  of  the  votes  of 
the  Lords,  immediately  voted  negative  resolu- 
tions, namely,  that  the  petition  of  the  East 

*  This  account  of  the.  two  Conferences  is 
taken  from  the  Grand  Question,  Arc.  It  is  not 
easy  to  say  exactly  which  of  the  Cases  cited  or 
arguments  alledged,  were  employed  at  the  Con* 
ferences,  and  which  were  suggested  by  the 
author  himself  of  that  book ;  who  appears  to 
have  been  lord  Holies,  perhaps  assisted.  See 
Uargrave's  Prefect,  civ*  Note. 
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India  Company  to  the  Commons  was  not  scan- 
dalous, and  that  the  delivery  of  it  to  them  and 
their  proceedings  upon  it  were  no  breach  of 
the  privilege  or  encroachment  upon  the  juris* 

4  diction  of  the  House  of  Lords.  On  the  very 
next  day  also,  when  boty  bouses  were  on  the 
point  of  an  adjournment  by  order  of  the  king, 
the  Commons  resolved,  That  whoever  should  be 
aiding,  in  execution  of  the  order  of  the  Lords 
in  the  case  of  Skinner  against  the  East  India 
Company,  should  be  deemed  a  betrayer  of  the 
rights  and  liberties  of  the  Commons  of  Eng- 
land and  an  infringer  of  the  privileges  of  the 
House  of  Commons  :  and  this  with  the  reso- 
lutions of  the  preceding  dav  was  instantly  sent 
to  the  House  of  Lords.  Nor  were  the  Lords 
less  prompt  in  their  anger.  Before  their  last 
Conference  with  the  Commons,  the  Lords  had 
gone  great  lengths.  They  had  ordered,  that 
except  one-  tax  bill  before  them,  no  other  busi- 
ness should  be  done  till  the  privileges  of  their 
House  were  fully  vindicated  and  settled,  and 
that  their  committee  for  privileges  should  sit 
presently :  and  expecting  an  order  from  the 
king   for  immediate  adjournment,  they  had 

,  moved  him  to  defer  it  for  a  few  days,  in  regard 
that  their  rights  and  privileges  had  been  dis- 
puted by  the  Commons,  and  in  order  to  have 
time  to  vindicate  those  rights  and  privileges. 
When  also  the  king  had  consented  to  give  a 
few  days,  with  an  explanation  that  he  looked 
upon  it  as  a  thing  wherein  he  was  much  con- 
cerned, the  Lords  were  active  enough,  not 
only  to  perform  the  business  of  the  second 
Conference  with  the  Commons,  but  afterwards 
so  to  expedite  a  proceeding  against  sir  Samuel 
Bamardiston  the  deputy  governor  of  the  East 
India  Company,  for  a  breach  of  their  privilege 
in  promoting  the  petition  against  their  judg- 
ment for  Skinner,  as  before  the  adjournment, 
though  not  time  enough  for  notice  by  the  Com- 
mons, to  sentence  sir  Samuel  in  a  fine  of  300/. 
with  direction  that  lie  should  remain  a  prisoner 
in  the  custody  of  the  black  rod  till  payment. 

When  the  quarrel  had  proceeded  to  these 
extremities,  of  all  of  which  Mr.  Prynne,  on  the 
excess  of  whose  aristocratical  principles  the 
Lords  seem  throughout  to  have  acted,  lived  to 
\te  a  witness,  both  houses,  in  pursuance  of  an 
order  from  the  king,  adjourned  themselves  for 
three  months.  But  a  much  longer  time  passed 
before  their  meeting  to  transact  business :  for 
two  other  adjournments  followed  by  order  of 
the  king,  and  then  by  a  prorogation  their  meet- 
ing was  postponed  till  the  19th  of  October 
1669.  However,  notwithstanding  the  long  in- 
terval of  above  a  year  and  a  quarter, -and  not- 
withstanding an  earnest  recommendation  in 
the  king's  speech  to  compose  the  past  differ- 
ences, hostilities  between  the  two  houses  about 
Skinner's  case  were  instantly  renewed. 

The  Commons  began.  A  book,  intitled 
"The Grand  Question  concerning  the  Judi- 
cature of  the  House  of  Peers  stated  and  ar- 
Std,"  and  both  relating  the  particulars  of 
inner^s  case  and  vindicating  the  proceedings 
of  the  Lords  in  it,  had  been  recently  pub- 


lished. Angry  at  its  contents,  the  Commons 
the  very  day  of  the  session  ordered  the  pub- 
lishing bookseller  to  be  sent  for.  On  the  same 
day  they  appointed  a  committee  to  report  bow 
the  case  stood  between  the  two  houses  in 
Skinner's  business.  The  third  day.  upon  re- 
ceiving the  committee's  report,  and  finding  by 
it  that  the  Lords  had  fined  sir  Samuel  fiar- 
nardiston,  and  that  an  entry  had  been  made 
in  the  office  of  the  auditor  of  the  receipt  of  the 
exchequer  as  if  the  fine  had  need  paid  by  him, 
and  that  he  had  been  thereupon  set  at  liberty, 
which  gave  the  appearance  of  submission  to 
the  sentence  of  the  Lords,  the  Commons  ex- 
amined sir  Samuel ;  and  discovering  this  to  be 
a  mere  contrivance,  and  his  having  been  mys- 
teriously liberated  on  one  of  the  adjournment 
days  of  the  last  session  without  payment  of  the 
fine,  they  resolved,  that  he  had  behaved  as  a 
good  commoner  of  England.  The  next  day 
they  appointed  a  committee  to  bring  in  a  bill 
for  settling  the  difference  in  point  of  juris- 
diction between  the  two  houses,  and  Mr.  Soli- 
citor general  Finch  was  desired  to  expedite  it 
On  the  same  day  they  examined  the  bookseller 
who  published  the  Grand  Question ;  and  found 
that  the  book  was  sent  to  him  by  lord  Hollis, 
with  direction  to  print  it,  and  as  it  was  printed 
without  the  licence  then  necessary,  they  or- 
dered him  to  be  indicted  upon  the  licensing 
act.  At  the  same  time  to  do  justice  to  their 
own  side  of  the  argument,  they  desired  their 
managers  at  the  conferences  formerly  had  with 
the  Lords,  to  perfect  the  arguments  used  for 
the  Commons,  and  to  deliver  them  to  be  en- 
tered oft  their  journals.  To  shew  the  fixed- 
ness of  their  determination  to  have  a  bill  for 
settling  the  matter,  they  stopped  all  other 
committees  from  sitting.  In  the  course  of  a 
few  days  the  bill  they  had  ordered  was  brought 
in ;  and  upon  the  second  reading,  a  clause  for 
vacating  the  judgment  against  sir  Samuel  Bar- 
nardiston  and  cancelling  the  relative  proceed- 
ings was  carried;  and  though  the  bill  wasre- 
*  committed,  yet  such  expedition  was  used,  that 
on  the  3d  of  November  the  bill  was  passed, 
with  the  title  of  "  An  Act  concerning  certain 
proceedings  in  parliament ;"  and  the  next  da; 
sir  Robert  Atkins  was  sent  with  it  to  the 
Lords.  Still  further  also  to  wound  the  Lords, 
the  Commons  a  few  days  after  resolved,  that 
no  member  of  their  House  and  of  the  long 
robe  should  without  their  leave  plead  as  coun- 
sel in  any  cause  before  the  Lords. 

Hitherto  the  Lords  during  this  session  had 
abstained  from  touching  upon  the  subject  of 
their  contest  with  the  Commons  about  juris- 
diction in  Skinner's  case;  and  as  if  enough 
gratified  by  the  device  practised  to  give  the 
appearance  of  submission  so  their  sentence 
against  sir  Samuel  Barnardiston,had  been  con- 
tent with  exercising  the  appellant  judicature 
dver  equity.  But  upon  receiving  the  judicature 
bill  of  the  Commons,  the  Lords,  though  thej 
had  recently  lost  Mr.  Prynne  the  indefatigable 
assertor  of  their  claims,  resumed  their  actif  iiy 
on  the  subject.    Not  only  did  the  Lords  reject 
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the  bill  from  the  Commons,  but  the  Lords 
on  the  same  day  ordered  their  committee'  of 
privileges  to  prepare  a  bill  "  Concerning  pri- 
vilege and  judicature  in  parliament,"  which,  it 
maj  be  well  supposed,  was  of  a  very  opposite 
description;  and  what  was  remarkable  enough, 
lord  chief  justice  Vaugban,  who  had  been  re- 
cently placed  at  the  head  of  the  Common 
Pleas,  acted  as  Speaker  of  the  Lords  for  lord 
keeper  Bridgman,  and  so  underwent  the  mor- 
tification of  putting  the  question,  without  being 
at  liberty  to  say  a  word  against  that  original 
jurisdiction  which  he  had  in  the  beginning  of 
Skinner's  case,  and  so  long  as  his  being  a  mem- 
ber of  the  Commons  gave  the  opportunity,  uni- 
formly concurred  in  resisting.  In  consequence 
of  this  order  of  the  Lords  for  a  bill  concerning 
privilege  and  judicature  in  parliament,  a  bill 
was  soon  brought  in  ;  and  having  been  read 
for  the  third  time,  it  waft  passed  by  the  Lords 
viitn  the  title  of  "  An  Act  for  limiting  of  cer- 
tain trials  in  parliament  and  privilege  of  par- 
liament, and  for  further  ascertaining  the  trial  of 
peers  and  all  others  bis  majesty's  liege  people;" 
and  immediately  after  passing  the  Lords  sent 
it  to  the  Commons. 

Upon  receipt  from  the  Lords  of  this  counter- 
bill  to  the  bill  of  the  Commons  concerning  par- 
liamentary judicature,  the  latter  were  provoked 
iuto  further  activity  against  the  Lords.  A  day 
was  indeed  appointed  for  reading  of  the  bill ; 
and  after  one  adjournment  it  was  read  for  the 
first  time.  But,  upon  its  being  moved  the 
same  day  for  a  second  reading,  it  passed  in 
the  negative.  Nor  did  the  Commons  stop  here. 
A  few  days  after,  they  resolved  to  desire  a  Con- 
ference with  the  Lords  on  their  judgment  and 
fine  against -sir  Samuel  Barnardiston ;  and  with 
n  view  to  such  request,  they  appointed  a  com- 
mittee to  prepare  Reasons  for  the  Conference. 
Upon  report  also  from  this  committee,  the 
House  resolved  upon  five  distinct  propositions 
as  proper  to  be  insisted  upon  to  the  Lords, 
namely ;  1.  That  it  is  the  inherent  right  of 
every  commoner  to  present  petitions  to  the 
House  of  Commons  in  case  of  grievance,  and 
of  that  house  to  receive  them  ;•  2.  That  it 
was  the  right  of  the  House  to  determine  how 
far  suckpetitions  are  fit  or  unfit  to  be  received; 
3.  That  no  court  has  power  to  censure  a  peti- 
tion to  the  House  of  Commons  unless  trans- 
mitted from  th#ce ;  4.  That  the  censure  and 
proceedings  of  the  Lords  against  sir  Samuel 
Barnardiston  were  in  subversion  of  the  rights 
and  privileges  of  the  House  of  Commons  and 
of  the  liberties  of  the  Commons  of  England; 
and  5.  That  the  continuance  upon  record  of 
the  judgment  by  the  Lords  in  the  case  of  Skin- 
ner and  the  East  India  Company  was  preju- 


*  So  encouraging  is  the  habit  of  the  House 
of  Commons  to  receiving  petitions  of  grievance, 
that  at  the  beginning  of  every  new  parliament, 
they  appoint'  one  grand  committee  for  griev- 
ances, and  another  for  courts  of  justice,  and 
both  are  appointed  to  sit  in  the  House  once  a 
week.    See  Journ.  Comm«  Nov,  15. 1761. 


dicial  to  the  rights  of  the  Commons  of  Eng- 
land. Also  upon  a  farther  report  from  the 
same  committee,  the  House  of  Commons  re- 
solved upon  several  general  heads  of  reasons* 

x  +  The  heads  of  Reasons  for  the  first  three 
points  resolved  on  by  the  Commons  were  these, 
— "  It  hath  been  always,  time  out  of  mind,  the 
constant  and  uncontroverted  usage  and  custom 
of  the  House  of  Commons,  to  have  petitions 
presented  to  them  from  commoners,  in  case  of 
grievance  public  or  private;  in  evidence  where- 
of it  is  one  of  the  first  works  done  by  the  House 
of  Commons1  to  appoint  a  grand  committee  to 
receive  petitions  and  informations  of  grievances. 
— Ttup  in  no  age  that  we  can  find,  any  person, 
who  presented  any  grievance  by  way  of  peti- 
tion, to  the  House  of  Coujmons,  which  was  re- 
ceived by  them,  was  ever  censured  by  the  Lords* 
without  complaints  of  the  Commons. — That 
no  suitors  for  justice,  in  any  inferior  court 
whatever  in  law  or  in  equity,  exhibiting  their 
complaint  for  any  matter  proper  to  be  pro- 
ceeded upon  iu  that  court,  are  therefore  pu- 
nishable criminally  though  untrue,  or  suitable  by 
way  of  action  in  any  other  court  whatever; 
but  are  only  subject  to  a  moderate  fine  or 
amercement  by  that  court;  unless  in  some 
cases  specially  provided  for  by  act  of  parlia- 
ment, as  appeals  or  the  like.— In  case  men 
should  be  punisbableln  other  courts  for  prepar- 
ing and  presenting  petitions  for  redress '  of 
grievances  to  the  House  of  Commons,  it  may 
discourage  and  deter  his  majesty's  subjects  from 
seeking  redress  of  their  grievances,  and  by  that  > 
means  frustrate  the  mainland  principal  end  for 
which  parliaments  were  ordained." 

For  the  fourth  point  the  instruction  was  to  in- 
sist "  That  no  petition,  nor  any  other  matter 
dependi og  in  the  House  of  Commons  can  be 
taken  notice  of  by  the  Lords  without  breach  of 
privilege,  unless  communicated  by  the  House  of 
Commons." 

The  House  of  Commons,  as  a  conclusion  to 
the  first  four  points,  added  the  following  in- 
struction. 

"  Upon  conclusion  of  the  four  first  proposi- 
tions it  is  further  to  be  alledged,  that  the  house 
of  peers,  as  well'  as  other  courts,  are  in  all  their 
judicial  proceedings  to  be  guided  and  limited 
by  law :  but  if  they  should  give  a  wrongful  sen- 
tence contrary  to  law,  and  the  party  grieved 
might  not  seek  redress  thereof  in  full  parlia- 
ment, and  to  that  end  repair  to  the  House  of 
Commons,  who  are  part  of  the  legislative  power, 
that  either  they  may  interpose  with  their  lord- 
ships for  the  reversal  of  such  sentence,  and  pre- 
pare a  bill  for  that  purpose,  and  for  preventing 
the  like  grievance  for  the  time  to  come,  the 
consequence  thereof,  would  plainly  be,  both 
that  their  lordships  judicature  would  be  bound- 
less and  above  law,  and  that  the  party  grieved 
should  be  without  remedy." 

For  support  of  the  fifth  proposition  the  refe- 
rence was  to  be  to  the  reasons  formerly  offered 
against  the  judgment  of  the  Lords  against  the 
East  India  Company. 
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to  be  used  at  the  Conference  intended  to  be 
desired  ;  and  at  tbe  same  time  resolved,  That 
the  Lords  should  be  desired  to  vacate  both 
their  judgment  against  sir  Samuel  Barnardiston 
and  their  judgment  against  the  East  India 
Company. 

Thus  far  had  the  House  of  Commons  pro- 
ceeded on  the  10th  of  December  1669.  But 
in  this  stage  of  the  proceeding,  it  .was  thought 
fit  by  the  king  to  stop  the  progress  of  quarrel 
between  the  two  houses  :  and  accordingly  on 
that  day  he  prorogued  the  parliament  to  tbe 
14th  day  of  February ;  and  so  the  session  termi- 
nated' without  passing  so  much  as  one  act,  and 
the  consequence  to  the  king  was  disappoint- 
ment of  a  supply  of  400,000/.  which  had  been 
Toted  to  him  by  tbe  Commons. 

On    the  day  appointed  by  the  prorogation 
the  parliament  being  again  assembled,  the  king 
made  a  speech,  one  part  of  which  anxiously 
guarded  the  two  houses  against  revival  of  tbe 
difference  between  them.    But  yet  as  early  as 
the  fifth  day  of  the  session  the  Commons  fixed 
an  early  time  for  resuming  consideration  of 
.  the  jurisdiction  of  the  Lords.  This  was  enough 
to  convince  the  king,  that  unless  something 
beyond  a  general  dissuasion  was  adopted  on 
his  part  the  dispute  would  soon  recommence; 
and  that  tbe  supplies,  for  which  be  had  ur- 
gently pressed  in  bis  speech,  were  in  danger 
of  being  interrupted.    In  order,  therefore,  to 
prevent  the  further  interruption  of  parliamen- 
tary business,  the  king  made  a  speech  to  the 
Lords  and  Commons,  offering  his  mediation 
between  the  two  houses  in  the  case  of  Skin- 
ner.   His  proposal  to  them  for  ending  their 
difference  was,  that   be  should  give  preseot 
order  to  eraze  all  records  and  entries  of  this 
matter    in    the    council    books    and  in    the 
Exchequer ;  and  that  tbe  two  Houses  should 
do  the  like ;  so  that  no  memory  might  re- 
main of  the  dispute.    This  proposal  of  the 
king*  was  instantly  accepted  by  both  booses. 
In  the  printed  journal  of  the  Commons  there  is 
an  entry  of  the  king's  speech,  and  of  their 
resolution  in  compliance  with  it  to  make  a 
razure  or  vacat  in  their  journals  of  all  matters 
relating  to  the  business  between  the  East  India 
Company  and  Skinner,  and  of  the  making  of 
such  razure  or  vacat  accordingly  in  the  House. 
But  it  is  observable,  that  the  printed  journal  of 
the  Lords  is  with  a  blank  on  this  part  of  the 
business  of  the  day,  neither  giving  the  king's 
speech,  nor  an  entry  of  their  manner  of  pro- 
ceeding upon  the  occasion.    In  other  words, 
the  Lords  equally  with  tbe  Commons  accepted 
the  king's  expedient,  and  equally  with  them 
complied  with  the  terms  of  it  in  point  of  razure 
and  obliteration  :  but  the  Lords  chose  to  do 

•  See  Hume's  Hist.  chap.  65.  Mr.  Hume's 
account  is,  "  That  the  king  prevailed  with  the 
peers  to  accept  of  the  expedient  proposed  by 
the  Commons.'9  But  the  king's  speech  entered 
in  the  journal  of  the  Commons  sufficiently 

Sroves  him  to  have  been  the  proposer  to  both 
louses. 
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this  in  the  way,  which  to  them  seemed  least 
wounding  to  their  extensive  claims  of  judi- 
cature ;  and  for  that  purpose  left  their  journal 
without  a  trace  of  the  cause  and  manner  of  ob- 
literation, or  scarce  a  memento  of  the  subject 
of  it. 

This  Narrative  of  what  occurred  subsequent- 
ly to  the   Conferences  is  extracted   from 
the   Abridgement  of  the  Case   by    Mr. 
Hargrave,  who  thus  proceeds : 
Thus  at  length  this  great  case  of  Skinner 
against  the  East  India  Company,  after  engag- 
ing the  Lords  and  Commons  in  serious  quarrel 
during  almost  two  years,  was  concluded  through 
the  source  of  recommendation  whence  the  ca>c 
was  introduced  into  parliament:    for  from  the 
king's  recorn mending  the  case  to  the  House  of 
Lords  their  cognizance  of  it  commenced,  and 
from  his  recommendation  also  proceeded  the 
compromise  by  which  the  quarrel  of  the  two 
Houses  about  the  case  was  finally  disposed  of. 
Whilst  tbe  contention  lasted,  it  was  a  hard 
struggle  on  the  part  of  the  Lords  to  fix  their 
claim  of  original  jurisdiction  over  civil  causes, 
to  fix   their  claim  of  assessing  damages,  to 
fix  their  claim   of  fining  and  imprisoning  at 
pleasure,  and  to  assist  their  claim  of  the  suit 
judicature  of  parliament.     On  the  part  of  ibs 
kiug  also  it  was  obvious,  that  he  was  not  averse 
to  all  these  pretensions  of  the  aristocracy,  so 
far  as  they  tended  to  exclude  the  Commons  : 
for.  he  not  only  first  recommended  the  cogni- 
zance of  the  case  to  the  Lords ;  but  at  their  re- 
quest postponed  a  prorogation  to  facilitate  the 
completion  of  their  operation  of  fining  and  im- 
prisoning sir  Samuel  Barnardiston;  and  his  mi- 
nisters   afterwards  concurred  in   the    contri- 
vance of  releasing  him,  as  if  he  had  submitted 
to  the  jurisdiction  and  paid  the  fine,  when  ac- 
cording to  the  reality  of  the  case  the  payment 
was  a  mere  juggle,  and  he  was  liberated  by 
order  of  the  Lords  gratuitously,  and  without 
any  submission  whatever.      But  the  issue  was 
unfavourable  both  to  the  king  and  to  the  Lords. 
To  the  king  it  was  discreditable;  because,  after 
having  in  some  measure  encouraged  the  Lords 
to  take  cognizance  of  the  case,  and   avowed 
himself  suhiciently  to  [shew  his  wish  to  sidf 
with  them   in  the  contest,  he  found  himself 
necessitated  for  the  sake  of  pecuniary  supply  to 
propose  a  retreat  to  them.    To  the  Lords  the 
contest  was  all  loss.    From  the  stirring  of  the 
question,  it  was  disclosed,  that  almost  all  West- 
minster Hall,  except  Mr.  Prynne,  was  against 
the  main  pretensions  of  the  Lords :  and  there 
followed  votes  of  the  house  of  Commons,  pro- 
claiming to   the   people  of  England,  that  the 
claim  of  exercise  of  original  jurisdiction  hy  the 
Lords  in  civil    causes  was  an  usurpation  ;  that   | 
the  supreme  jurisdiction  was  not  in  the  Lords 
hut  in  the  full  and  whole  parliament ;  and  that 
when  the  Lords  fined  and  imprisoned  persons 
for  complaining  by  petition  to  the  bouse  of 
Commons,  it  was  a  breach  of  their  privilege  and 
an  invasion  of  the  rights  of  the  people  at  large, 
in  form,  indeed  the  compromise  of  the  quarrel 
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between  tbe  two  house*  was  mutual  cessation 
of  hostility,  with  mutual  obliteration  from  their 
journal.  But  in  substance  there  was  a  vast 
difference  between  the  two  obliterations.  The 
obliteration  by  tbe  Lords  included  vacating  tbe 
judgment  against  tbe  East'  India  company,  and 
the  judgment  against  sir  Samuel  Burnardiston, 
without  an  iota  of  protestation,  exception  or 
reserve ;  that  is,  iocloded  tbe  whole  of  the 
requisition  resolved  upon  by  the  Commons  im- 
mediately before  the  king's  mediation.  .  But  the 
Commons  in  their  obliteration  only  yielded  the 
rnzure  of  their  own  proceedings,  when  the  object 
of  them  was  sufficiently  accomplished  by  an- 


notation of  the  judgments  they  had  throughout 
sought  to  annul.  The  Lords  gave  up  their  two 
judgments.  The  entry,  of  the  vigorous  procee- 
dings to  obtain  that  sacrifice  from  the  Lords, 
was  the  only  concession  made  by  the  Commons. 
The  consequences  also  of  the  compromise  cor- 
responded with  these  views  of  it :  for  it  operated 
as  a  Mow  so  fatal  to  the  claim  of  the  Lords  to 
an  original  jurisdiction,  that  the  exercise  in 
civil  causes  has  ever  since  been  relinquished ; 
and  it  also  made  such  an  impression  upon  the 
other  judicative  pretensions  of  the  Lord*,  that 
new  controversies  were  soon  generated  between 
the  houses. 


222.  The  Trial  of  tbe  LordTVfoRLEY,  for  Murder,  before  the  House 
of  Lords;  18  Charles  II.  a.  d..  1666. 


MEMORANDUM  (a)  That  upon  Saturday 
the  28th  of  April,  1666,  a.d.  18  Car.  2.  all  the 
Judges  of  England,  viz.  myself,  J.  K.  Lord 
Chief  Justice  of  the  KingVbench  ;  sir  Orlando 
Bridgman,  Lord  Chief- Justice  of  the  Common 
Pleas  ;  sir  Matthew  Hales  chief  baron  of  tbe 
Exchequer,  my  brother  Atkins,  brother  Twis- 
den,  brother  Tyrtl I,  brother  Turner,  brother 
Browne,  brother  Windham,  brother  Archer, 
brother  Raynsford,  and  brother  Morton  met  to- 
gether at  Serjeants-Inn  in  Fleet-street,  to  con- 
cider  of  such  things  as  might  in  point  of  law, 
fall  out  in  the  Trial  of  the  Lord  Morley  (tr); 
who  was  on  tbe  Monday  to  be  tried  by  his 
Peers  for  a  murder :  and  we  did  all,  una  voce, 
resolve  several  things  following,  par.  1.  First  it 
was  agreed,  that  upon  the  letter  of  the  lord 
high-steward  directed  to  us  we  were  to  attend 
at  the  trial  in  our  scarlet  robes  and  the  chief- 
judges  in  their  collars  of  SS,  which  I  did  ac- 
cordingly. But  my  lord  Bridgman  was  absent 
being  suddenly  taken  with  the  gout ;  the  chief 
baron  had  not  his  collar  of  SS,  having  left;  it  be- 
hind him  in  the  country ;  but  we  all  were  in 
acarlet,  but  nobody  then  had  a  collar  of  SS, 
but  myself,  for  tbe  reasons  aforesaid. 

2.  It  was  resolved,  that  in  case  the  Peers  who 
•re  triers  (c)  after  tbe  evidence  given,  and  the 
prisoner  withdrawn,  and  they  gone  to  consult 
of  their  verdict,  should  desire  to  speak  with  any 
of  the  Judges  to  have  their  opinion  upon  any 
point  of  law,  that  if  the  lord  steward  spoke  to 
us  to  go,  we  should  go  to  them ;   but  when  the 


Resolved 


(a)  Kelyog's  Reports,  p.  53. 

(b)  Vide  Moore's  Reports,  6*1.  «.~™.«~ 
by  all  the  Judges,  that  on  a  Trial  by  Peers,  the 
prisoner  cannot  challenge  any  of  the  peers  that 
are  returned  on  his  jury.  See  also  in  this  Col- 
lection, vol.  1.  p.  1335,  and  vol.  3.  p.  402. 

(c)  This  trial  was  in  the  (  Court  of  the 
High  Steward ;'  as  to  which,  and  tbe  difference 
between  it  nod  the  *  Court  of  our  Lord  tbe 
King  in  Parliament/  see  the  Cases  of  lord  De- 
lamere,  a.  d.  1685,  and  of  earl  Ferrers,  a.  a. 
a?60,  and  the  Notes  CO  those  Casts,  ittfra. 

VOL.  TI. 


Lords  asked  us  any  question,  we  should  not  de- 
liver any  opinion,  but  let  them  know  we  were 
not  to  deliver  any  private  opinion,  without  con- 
ference with  the  rest  of  the  Judges,  and  that' to 
be  openly  done  in  court.  And  this  notwith- 
standing the  precedent  in  the  case  of  tbe  earl 
ofCastlehaven  (d).  was  thought  prudent  in  re« 
gard  of  ourselves,  at  well  as  for  avoiding  sus- 
picion, which  might  grow  by  prhate  opinions, 
all  resolutions  of  judges  being  always  done  in 
public. 

3.  Although  we  were  not  all  agreed  in  the 
precedent  of  the  Lord  Dkcre's  case,  cited  by 
sir  Edw.  Coke,  in  the  Pleas  of  the  Crown,  p. 
29.  &  30.  that  the  judges  may  deliver  any  opi- 
nion in  open  court,  in  the  absence  of  the  pri-% 
soner  ;  yet  it  was  agreed,  that  if  the  lord- stew- 
ard should  in  open  court,  demand  any  of  our 
opinions  in  any  thing,  though  in  the  absence  of 
the  prisoner,  we  were  to  give  an  answer  to  the 
question,  the  lord  high  steward  should  demand 
of  us ;  we  being  called  to  assist  tbe  court,  and 
the  demand  of  any  question  in  such  case  being  ' 
referred  to  the  discretion  of  the  higb-stew* 
ard.     (e) 

4.  It  was  resolved  by  us  all,  That  in  case 
any  of  the  witnesses  which  were  examined  be* 
fore  the  coroner  were  dead,  or  unable  to  travel 
and  oath  made  thereof,  that  then  the  examina- 
tions of  such  witnesses,  so  dead  or  unable  to 
travel,  might  be  read ;  the  coroner  first  mak- 
ing oath  that  such  examinations  are  the  sama 
which  he  took  upon  oath,  without  any  addition, 
or  alteration  whatsoever.  (/) 

5.  That  in  case  oath  should  be  made,  that 
any  witness  who  had  been  examined  by  the  con 


(d)  Ante,  vol.  3.  p.  401. 

(e)  See  the  earl  of  Warwick's  Case,  a.  &. 
1699,  infra. 

(J)  As  to  these  4th,  5th,  and  6th  Resola* 
tions,  see  the  Ca*es  of  lord  Mohun,  and  of 
Harrison,  ▲.  p.  1698,  post.  Hawk.  PI.  Cv. 
Book  9.  c.  46.  s.  15,  et  »eq.  and  tho  Booka 
there  referred  to.  See  also  the  Case  of  tiff 
John  Fenwick,  a.  d.  169$. 

3D 
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roner,  nnd  vu  then  absent,  was  detained  by 
the  means  or  procurement  of  the  prisoner,  and 
the  opinion  of  the  Judges  asked  whether  such 
examination  might  be  read ;  we  should  answer, 
that  if  their  lordships  were  satisfied  by  the  evi- 
dence they  had  heard,  that  the  witness  was  de- 
tained by  means  or  procurement  of  the  prison- 
ncr,  then  the  examination  might  be  read  ;  but 
whether  he  was  detained  by  means  or  procure- 
ment of  the  prisoner,  was  matter  of  fact  of 
which  we  were  not  Judges,  but  their  lordships. 

6.  Agreed,  That  it  a  witness  who  was  exa- 
mined by  the  coroner  be  absent,  and  oath  is 
made  that  they  have  used  all  their  endeavours 
to  find  him,  ancj  cannot  find  him,  that  is  not 
sufficient  to  authorize  the  reading  of  such  exa- 
mination, 

7.  Agreed,  That  no  words,  be  they  what  they 
will,  are  in  law  such  a  provocation,  as  if  a  man 
kill  another  for  words  only,  will  diminish  the  of- 
fence of  killing  a  man,  from  murder  to  be  man- 
slaughter. As  suppose  one  call  another  son  of 
a  whore,  or  give  him  the  lie,  and  thereupon  he 
So  whom  the  words  are  given  kjll  the  other,  this 
it  murder;  but  if  upon  ill  words,  both  the  par- 
ties suddenly  fight,  and  one  kill  the  other,  this 
is  but  manslaughter,  for  it  is  a  combat  betwixt 
two  upon  a  sodden  heat,  which  is  the  legal  de- 
scription of  manslaughter  (g) ;  and  we  were 
all  of  'opinion  that  the  statute  of  1  Jac.  for 
stabbing  a  man,  not  having  first  struck,  nor 
having  any  weapon  drawn,  was  only  a  decla- 
ration of  the  common  law,  and  made  to  pre- 
vent the  inconveniencies  of  juries,  who  were  apt 
to  believe  that  to  be  a  provocation  to  extenuate 

'  a  murder  which  in  law  was  not.  (h) 

8.  Agreed,  that  if  upon  words  two  men  grow, 
to  anger,  and  afterwards  they  suppress  that  an- 
ger, and  then  fall  into  other  discourses,  or  have 
wber  diversions  for  such. a  space  of  time  as,  iii 
reasonable)  intendment,  their  heat  might  be 
cooled,  and  some  time  after  they  draw  one 
upon  another,  and  fight,  (i)  and  one  is  killed, 
this  is  murder ;  because  being  attended  with 
such  circumstances  as  is  reasonably  supposed 

(g)  Vide  Crompton's  Justice,  93,  a.  b.  Two 
play  at  tables,  and  fall  ont  suddenly,  and  one 
with  a  dagger  kill  the  other.     If  there  be  a 

2uarrel,  and  a  reasonable  time  before  they 
ght,  it  is  murder. 
(h)  As  to  these  7th  and  8th  Resolutions, 
see  the  Cases  of  Mawgridge,  a.  o.  1706,  and 
*f  Ooeby*  a.  B.  1736,  poit.    See  also  East's 
Pleas  of  the  Crown,  c.  5.  sect.  19,  et  teq. 

(i)  Two  fall  ont  suddenly,  and  fight  pre- 
sently, and  one  kill  the  other,  it  is  but  man- 
slaughter :  so  if  after  they  have  quarrelled,  they 
presently  go  into  the  field  and  fight,  one  kills 
the  other,  it  is  but  manslaughter ;  for  all  is  one 
continued  act  of  fury.  But  if  two  fall  out  sud- 
denly, and  before  any  blows,  presently  appoint 
to  go  to  the  field  and  fight,  and  one  kill  the 
other,  this  is  murder ;  because  it  appeareth  by 
choosing  a  fit  place  to  fight,  their  reason  was 
above  their  passion,  and  so  a  deliberate  act. 
Vide  Crompton's  Justice,  p,  85. 


to  be  a  deliberate  act,  *ahd  a  premeditated  re- 
venge upon  the  first  quarrel ;  but  the  circum- 
stances of  such  an  act  being  matter  of  fact,  the 
jury  are  Jucjges  of  those  circumstances. 

Lord  High-Steward's  Commission. 

Carolus  sceundus  Dei  gratia  Ang.  Scot.  Fran, 
et  Hiber.  Rex,  fidei  Defensor.  &c  Clariisirno 
Consanguipeo  et  Conciliario  nostro  Edwardo 
Comiti  Clarendon  Dom.  CanccHar.  Angliai 
Salutem.  Sciatis  quod  cum  Thomas  Dom. 
Morley  et  Mounte.igle  nuper  de  parochia  S. 
Egidii  in  campis  in  Com.  Midd.  coram  nobis 
apud  Wesim.  de  felonia  et  murdr.  per  ipsum 
Thorn*  Dom.  Morley  et  Mounteagle  commiss. 
et  perpetrat.  per  Sac  ram.  probor.et  legal.  Horn. 
Com.  prod,  indictat.  existit.  Nos  considerantes 
quod  Justitia  est  Virtus  excellent  et  Altissinw 
complaceus,  eaq;  pre  omnibus  uti  volumus,  ac 
pro  eo  quod  crocium  Senescalli  Anglisscujus 
present  la  pro  Administratione  Justiciar  et  exe* 
cutione  ejusdem  in  hac  parte  firm,  requiritar 
(ut  accepimus)  jam  vacat,  de  fidelitate,  pru- 
de ntia  provide,  Circumspectione  et  Industra 
vestris  plurim.  confidences,  ordinavimus  et 
oonstituimus  vos  ex  hac  causa  Senesealluos 
Angliss  ad  officiurn  illud  cum  omnibus  eodem 
officio  in  hac  parte  debit,  et  pertinen.  (hac  vice) 
gerend.  occupand.  et  exercend.  Dantes  et 
Concedentes  vob.  tenore  presentiom  plenam  et 
snfhcientem  potescatem  et  authoritatem  et 
mandat.  speciale  indictameot.  praed.  eundem 
Thomas  Dom.  Morley  et  Mounteagle  concernen. 
cam  omnibus  illud  tangen.  a  delect,  et  fidel. 
nostro  Join  Kelyng  MUite  capital.  Justiciars 
nostro  ad  placita  coram  nob.  teneud.  et  assign, 
in  cujus  custodia  remanents  recipieod.  et  illud 
inspiciend.  et  ad  certos  diem  et  locum  quos  ad 
hoc  providetis  ipsum  Thomas  Dom.  Morley  et 
Mounteagle  .coram  vobis  evocand.  et  ipsum 
superinde  audiend.  et  examinand.  et  respond, 
compellend.  ac  fine  debito  terminand.  Net 
nop  tot  et  tnties  Dom.  Proceres  et  Magnates 
hujus  regni  nostri  AogL  ejusd.  Thomas  Dom. 
Morley  et  Mounteagle  pares  per  quos  rei 
Veritas  in  hac  parte  melius  sciri  poterit  ad  diem 
et  locum  prssd.  ex  causa  prssd.  coram  vobis 
comparare  astringend,  veritateq;  inde  com- 
perta  ad  Judicium  per  vos  inde  Senescall.  nos- 
trum Angl.  in  hac  parte  reddend.  secundum 
Legem  et  Consuetudiaem  regni  nostri  Anglic 
(hac  vice)  versus  prsefat.  Thomam  Doss.  Morley 
et  Mounteagle  procedend.  sententiend.  adju- 
dicand.  et  Executionem  inde  fieri  pjsscipieod. 
Ceteraq;  omnia  et  singula  qua?  ad  officiun 
Senescalli  Anglse  in  hac  parte  pertinent  et 
requiruntur  (hap  vice)  facieud.  exercend.  et 
exequend.  et  ideo  vob.  mandamus  quod  circa 
premissa  diligenter  iotendatis  ac  ea  fac.  et 
exequamini  in  forma  prssd.  Darous  autem 
universis  et  singulis  Ducibus,  Marchionibus,' 
Comitibus,  Vicecoraitibus,  Baronibus,  et  aliis 
Officinriis,  Ministris,  et  Ligeis  hottrie  quibus- 
cunq;  tenore  presentium  Minuter  in  Mandatis 
qood  vobis  in  exec  uti  one  pramissorem  inton-  . 
deotes  sint  consulentes,  n»sisteutes,  obedientes 
et  auxiliantes  in  omnibus  prout  decet.  Maa- 
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davimtts  enim  prssret.  Capital  justiciar,  nostro 
pred.  quod  indictament.  prsed.  cum  omnibus 
ill  ad  tangen.  ex  causa  prsed.  vobis  deliber. 
Mandavimus  etiam  Locum  tenenti  nostro  Turris 
nostr.  London,  sive  ejus  deputat.  ibidem  quod 
ad  certos  diem  et  locum  quos  ei  scire  fac.  prae- 
fat.  Thomam  Dom.  Morley  et  Mounteagle 
coram  vobis  venire  fac.  In  cujua  rei  Testimo- 
nium fias  literas  nostras  fieri  fecimus  patentes. 
Teste  rteipso  apud  Westm.  duodecimo  die 
April  is  Anno  Regni  nosiri  decimo  octavo. 
(Per  ipbuna  Regera  propria  manu  signal.) 

Barker. 

Breve  de  Certiorari. 

Carolus  secundus  Dei  gratia  dilect.  et  fidel. 
taostroJoh.  Kelyng  Milit.  Capital.  Justic.  nostro 
ad  placita  coram  nobis  tenend.  assign.  Salutem 
Vob.  mandamus  quod  quoddam  indictament 
de  Feloaia  et  Mtirdro  unde  Thomas  Dom* 
Morley  et  Mounteagle  nuper  de  parochia  S. 
Egidii  in  campis  in  com.  nostro  Midd.  in  nostra 
curia  coram  nobis  apud  West.  Indictat.  eaistit, 
et  penes' vos  in  cur.  nostra  jam  reroanen.  cum 
omnibus  ill.  tangen.  Clarissimo  Contanguineo 
et  Consiliar.  nostro  Edwardo  Comiti  Clarendon 
Cancellar.  nostro  Angl.  et  hac  vice  Senescallo 
Angl.  sub  sigillo  nostro  deliberetis  indilate,  una 
cum  hac  brevi  ut  ipse  Senescalius  inspect  it  in- 
dictament. pred.  et  ceteris  ill.  tangen.  ulterius 
inde  (hac  vice)  fieri  fac.  qnod  de  jure  el  secun- 
dum Legem  et  Consuetudinem  regni  nostri 
Angl.  firmit.  faciend.  Taste,  &c.        Barker. 

Brete  de  Venire  Fac. 

Carolus  secundus,  &c.  dilecto  et  fidel.  nostro 
Joh.  Robinson  Militi  et  Baronetto  Locum  te- 
nend Turris  nostr.  London,  vel.  deputat.  suo 
ibidem  Salutem.  Vobis  mandamus  quod  Tho- 
mam Dom.  Morley  et  Mounteagle  nuper  de 
parochia  S.  Egidii  in  Campis  in  com.  nostro 
Midd.  de  Felonia  et  Murdro  indictat.  et  vestra 
in  Custodia  infra  Turrera  uostram  London. 
pned.  detent,  coram  Charissiino  Consanguineo 
et  Consiliar.  nostro  Edwardo  Comiti  Clarendon 
Dom.  Cancellar.  nostro  Angl.  et  hac  vice  Se- 
nescallo Angjise  ad  certum  diem  et  locum  quos 
idem  Senescalius  vohis  scire  fac.  pnemissis  res- 
ponsut.  salvo  et  secure  venire  fac.  Et  hoc 
nullateous  omittatis.    Teste,  &c 

Barker. 

Edwardus  Comes  Clarendon  Dom.  Cancel- 
lar. Anglr  et  hac  vice  Senascallus  Angl.  Joh. 
Kdying  Militi  Capitali  Justic.  Dom.  Regis  ad 
placita  coram  ipso  Rege  tenend.  assign.  Salu- 
tem. Virtute  Literarum  Dom.  Regis  Patentium 
mini  direct,  vobis  mando  firmiier  injuogend. 

Suod  quoddam  Jndictamentum  de  Felonia  et 
lurdro  unde  Thomas  Dom.  Morley  et  Moun- 
teagle nuper  de  parochia  S.  Egidii  in  Campis* 
in  com.  Midd.  m  our.  Dom.  Regis  coram  ipso 
Rege  apod.  Westm.  indictat.  eaistk,  et  penes 
▼os  in  cur.  pred.  jam  remanen.  cum  omnibus 
ill.  tangea.  adeo  plane  et  integre  proot  coram 
dicto  Dom.  Rege  nuper  capt.  Aiit  quocunq; 
nomine  prasd,  Thomas  Dom*  Morley  «t  Moun- 


teagle riVmcupfetur,  in  eodem  coram  me  praefat, 
"Senascallo  sub  sigillo  vestro  apud  Westm.  in 
magna  Aula  placitor.  ibidem  die  Luna;  (m.) 
tricesimo  die  instantis  mensis  Aprilis  ad  horam 
octavam  ante  meridiem,  ejusq;  diei  liberetii 
una  cum  hoc  praeccpto  ut  ulterius  inde  fieri 
faciam,  quod  de  jure  ad  secundum  Legem  et 
Consuetud.  Regni  Angl.  fuerit  faciend.  Dat. 
sub  sigillo  meo  apud  .Westm.  14  Die  Aprilis 
Anno  Regni  Dom.  Caroli  secundi,  Dei  gratia 
Angl.  Scot.  Fran,  et  Hiber.  Regis  fidei  Defen- 


soris.  &c.  decimo  octavo. 


Per  Seuescallum. 
Fans  A  aw. 


Edwardus  Comes  Clarendon  Dom.  Cancel* 
lar.  Angl.  hac  vice  Serescairas  Angliss  Joh* 
Robinson  Militi  et  Baronetto  Locumtenenli 
Dom.  Regis  Turris  suss  London,  vel  Deputat. 
Sao  ibidem  Salutem.  Virtute  Literar.  uoau 
Regis  Patent,  mini  direct,  tibi  mando  firmiiet 
injungendo  quod  Corpus  Thomas  Dom.  Mor- 
ley et  Mounteagle  nuper  de  parochia  S.  Egidii 
in  Campis  in  com.  Midd.  in  Prisona  IJom. 
Reps  sub  Custodia  tua  detent,  ut  dicitur,  una 
cum  causa  detentionis  suss  quoennque  nomine 
idem  gliomas  Dom.  Morley  et  Mounteagle  in" 
eodem  censeatur,  habes  coram  me  pnefato  Sen- 
nescallo,  apud  Westm.  in  magna  Aula  placitor. 
ibidem  die  Luna  viz.  30.  die  instantis  mensis 
Aprilis,  ad  horam  octavam  ante  meridiem 
ejusdem  diei,  ad  subjiciend.  et  recipiend;  ea 
omnia  qua?  Cur.  Dom.  Regis  de  eo  tunc  ibidem 
contideraverk :  in  hac  parte,  et  habeas  ibi  tuna 
hoc  prasoeptum.  Dat.  sub  sigillo  meo  apud 
Westm.  14  die  Aprilis,  Anno  Regni  Dom.  Can 
secundi  Dei  gratia  Angl.  Scot.  Fran,  et  Hiber. 
Regis  Fidei  Defeosoris,  &c.  18.  Per  Senes- 
callum.  Fan5HAW. 

Edwardus  Comes  Clarendon  Cancellar.  Angl 
hac  vice  Senescalius  Angliss  Rogero  Harsnett 
Arm'  servien.  Dom.  Hegis  ad  Arm  a  Salutemv 
Virtute  Literar.  Dom.  Regis  Patent,  mini  direct, 
tibi  mando  firm  iter  injungendo  quod  summo- 
ueas  tot  et  toties  Dom.  Proceres  et  Magnates 
hujus  Regni  Augl.  Thomas  Dom.  Morlej  at 
Mounteagle  nuper  de  parochia  S.  Egidii  ia 
Campis  in  Com.  Midd.  Pares  per  quos  rei  Ve- 
ritas de  Felonia  et  Murdro  unde  idem  Thomas 
Dom.  Morley  et  Mounteagle  indictat.  eiistit 
melius  sciri  potuit  quod  ipsi  personalis  compe- 
reant  coram  me  praefat.  Senescallo  apud 
Westm.  in  Com.  Midd.  in  Magna  Aula  placitor 
ibidem  die  Luna?,  viz.  30  die  instantis'  Mensis 
Aprilis  ad  horam  octavam  ante  Meridiem  ejus- 
dem diei  ad  faciend.  tunc  et  ibidem  ea  qua  ia 
hac  parte  fuerint  faciend.  et  habeas  ibi  tana 
nomina  predictor.  Dom.  Procerum,  et  Magna*, 
et  hoc  pnscept.  Dat.  sub  sigillo  meo  apud 
Westm.  &c.    Per  Senescalium, 

Fanshaw\ 

The  Lord- Chancellor  being  then  Lord-Stew- 
ard, came  from  Worcester-house  in  his  coach, 
having  (besides  his  usual  attendance)  sir  Joba 
Eaton,  his  majesty's  chief  gendeman-usber, 
carrying  a  white  staff  nine  foot  long-;  and  sir 
Edward  Walker,  Gaiter  king  at  arms  in  his  coal 
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of  efftce,  attending  ou  him.  And  he  was  met 
ax  Weatminster-hall-gate  with  five  maces  more, 
who  all  went  before  him  into  the  court,  where 
he  took  his  place  in  a  chair  of  state;  the  five 
mace*  placed  themselves  on  each  side  of  the 
state ;  and  serjeant  Lee  went  into  the  body  of 
the  court,  aud  ihefe  laid  down  his  mace;  and 
be  supplied  the  place  of  marshal  or  crier  of  the 
court.  Sir  John  Eatpn  with  the  white  staff, 
and  sir  Edward  Walker  stood  at  the  lower-end 
of  the  state ;  sir  John  Eaton  on  the  right-hand 
of  the  lord- steward,  and  sir  Edward  Walker  on 
the  left. 

The  Clerk  of  the  Crown  in  chancery,  stand- 
ing at  the  lower  end  of  the  court,  with  three 
obeisances  coming  up  to  the  Lord  Steward,  on 
Ins  knee  presented  the  Commission  unto  him. 

Sir  Thomas  Fansbaw,  clerk  of  the  crown 
in  the  KingVbench,  with  the  like  reverence, 
came  and  received  the  Commission  from  the 
Lord-Steward,  and  returned"  to  his  place  in  the 
tnidst  of  tho  court. 

Serjeant  Lee,  after  an  O  yes,  made  procla- 
mation, viz.  The  Lord  High-Steward  of  England 
doth  command  all  persons  to  keep  silence, 
while  his  majesty's  Commission  is  reading.  Sir 
T.  Fanshaw  read  the  Commission. 

Then  sir  John  Eaton  and  sir  Edward  Walker 
carrying  the  white  staff  between  them,  on  the 
knee  presented  it  to  my  Lord-Steward,  and  he 
delivered  it  back  to  sir  Johu  Eaton,  who  placed 
himself  with  it  on  tne  lower  end  of  the  state, 
on  the  right,  hand  of  the  Lord-Steward,  and  sir 
Edward  Walker  on  the  left,  on  a. seat  even 
with  the  body  of  the  court,  having  a  space 
between  them  for  the  Lord -Steward  to  see  the 
.  prisoner ;  on  which  seat  also  sat  the  clerk  of 
"the  crown  in  Chancery,  and  Mr.  Kips,  the 
seal-bearer,  the  seal  being  laid  at  the  lower 
end  of  the  state  before  the  Lord-Steward. 

O-yes  again,  and  proclamation  made ;  The 
Lord  High -Steward  of  England  doth  command 
all  persons  whatsoever,  except  peers,  and  privy  - 
counsellors,  and  judges,  to  be  uncovered. 

Serjeant  Barcrqft  called  to  make  return 
<of  the  precept  to  him  directed,  who  came  into 
the  body  of  the  court,  and  delivered  it  to  sir 
Thomas  Fanshaw,  and  i»e  read  the  return  on 
the  backside  of  the  precept. 

O-yes  again,  and  the  Lords  required  to  an- 
swer to  their  names.  • 

The  Lords  Triers  called  by  the  list,  Mr.  War- 
terhouse,  assistant  to  sir  Thomas  Fanshaw, 
reading  their  names,  and  Serjeant  Lee  calling. 

John  lord  Roberts,  keeper  of  the  privy-seal. 

Edw.  earl  of  Manchester,  Lord-Chamberlain. 

Henry  lord  Arlington,  Secretary  of  State. 
Aoberyeaii  of  Oxford.    John  earl  of  Bath 


Wm.  earl  of  Bedford. 
James  earl  of  Suffolk. 
Rich,  earl  of  Dorset. 
John  eail  of  Exeter. 
J.  earl  of  Bridgwater, 
J.  e.  of  Northampton. 
H.  e.  of  Pete i  borough 
— rearl  of  Thanct. 
N.tarl  °f  Seattle 


Wm.  earl  of  Craven. 
T.  vis.  Falcon  bridge. 
John  vis.  Mordaunt. 
Philip  lord  Wharton. 
William  lord  Paget. 
Wlliam  lord  Maynard. 
Francis  lord  Newport 
John  lord  Lucas. 
Charles  lord  Gerrard. 


John  lord  Berkley.  Anthony  lord  Ashley. 

Hor.  lord  Townshend.    John  lord  Freshivde.  ( 

O-yes  again  and  the  lieutenant  of  the  Tower 
called,  to  make  return  of  his  precept,  and  bring 
in  his  prisoner. 

The  prisoner  brought  to  the  bar  and  the  pre* 
cept  delivered  to  Serjeant  Lee,  and  by  bun  to 
sir  Thomas  Fanshaw,  who  read  the  return  on 
the  backside  of  the  precept. 

Then  the  Lord- Steward  made  a  speech  to 
the  prisoner,  telling  him  the  cause  of  his  being 
brought  thither. 

The  Indictment  read  by  sir  Thomas  Fanshaw 
and  the  plea  made  in  the  kingVbencb,  where 
he  had  pleaded  Not  Guilty,  and  put  himself 
'upon  his  peers. 

.  Then  the  Lord  Steward  made  a  speech  (by 
way  of  charge)  to  the  peers. 

O-yes,  and  proclamation  made;  If  any  will 
give  evidence  for .  our  sovereign  lord  the  king 
against  Thomas  lord  Morley  and  Mouqteagle, 
they  shall  be  heard  -r  the  pruouer  stands  at  the 
bar  upon  his  deliverance. 

Lord -Steward  said,  he  heard  the  lord  Morley 
was  lame,  and  therefore  bid  the  lieutenant  of 
the  Tower  set  a  chair  for  him  to  ease  himself. 

Lord  Morley  desired  to  be  heard  ;  but  the 
Lord  Steward  told  him,  that  it  was  u«ual  to 
hear  the  evidence  first,  and  after  that  be  might 
and  should  be  heard  any  thing  he  had  to  offer; 
whereupon  he  sat  down. 

Serjeant  Glynn,  the  king's  eldest  Serjeant, 
opened  the  Indictment,  then  Mr.  Attorney-Ge- 
neral Palmer. 

Several  witnesses  examined;  the  prisoner 
asking  them  what  questions  he  pleased.  Two 
witnesses  swore,  that  the  lord  Morley  run  him 
into  the  head.  One  witness  swore  a  former 
grudge.  Another,  that  when  he  had  run  Mr. 
Hastings  through  the  head,  he  swore,  *  Gori- 
*  damme,  I  promised  thee  this,  and  now  I  have 
'  given  it  thee.'  And  that  the  quarrel  begun  at 
the  Fleece-Tavern  about  an  half  crown  tliat  the 
Lord  Morley  said  he  had  laid  down. 

Mr.  Solici.or-General  Finch  desired  the  de- 
positions of  some  witnesses'  taken  before  the 
coroner  (who  were  since  dead)  might  be  read  ; 
which  the  prisoner  opposed,  desiring  that  no 
evidence  might  be  given  against  him,  but  face 
to  face.    • 

The  Lord-Steward  demanded  the  opinion  of 
the  judges,  who  by  the  Lord  Chief- Justice 
Kelyng  delivered  their  opinion;  That  upon 
proof  made  that  the  witnesses  were  dead,  and 
oath  by  the  coroner,  that  the  depositions  were 
unaltered,  they  ought  to  be  read ;  which  was 
done. 

The  Depositions  of  Three  Witnesses  read. 

Serjeant  Maynard  desired,  that  the  deposi- 
tions of  a  material  witness  taken  at  tbeCoro-' 
ner*s  Inquest  (who  had  now  absented   himself 
so  that  they  could  not  find  him)  might  \>e  read. 

The  Prisoner  opposed  it,  and  the  opinion  of 
the  judges  being  required;  the.  Lord  Chief- 
Justice  delivered  the  opinion.  That  if  the  court 
upon  any  evidence  were  satisfied,  the  vritaes 
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withdrawn  by  the  procurement  of  the  pri- 
soner, the  deposition  ought  to  be  read,  otherwise 
uot.     Whereupon 

Thome*  Harding  iworo,  deposed,  Thst  Tho- 
mas Sneli,  his  apprentice,  was  lately  run  away 
from  him,  and  that  his  fellows  said,  be  told 
them,  before  be  went  away,  that  the  Lord  Mor- 
ley *s  Trial  was  to  be  shortly  but  he  would  not 
be  there.  The  court  not  thinking  this  evidence 
sufficient,  tbe  deposition  was  not  read. 

Lord  Morley  desired  some  witnesses  might 
be  heard  on  his  side,  on  his  behalf,  who  were 
admitted,  but  not  upon  oath.9  Lord  Morley 
heard  to  say  what  he  pleased  for  himself. 

*  The  history  of  the  law  concerning  the  exa- 
mination of  witnesses  in  behalf  of  prisoners  ac- 
cused of  capital  offences,  is  thus  given  briefly 
by  Blackstone: 

"  It  was  an  antient  and  commonly  received 
practice  (derived  from  the  civil  law,  and  which 
also  to  this  day  obtains  in  the  kingdom  of 
France)  (Domat.  publ.  law,  b.  3,  t.  1,  Mon-, 
tesq.  Sp.  L.  b.  29*  c.  11.]  that  as  counsel  was 
not  allowed  to  any  prisoner  accused  of  a  capi- 
tal crime,  so  neither  should  he  be  suffered  to 
exculpate  himself  by  the  testimony  of  any  wit- 
nesses. And  therefore  it  deserves  to  be  re- 
membered, to  the  honour  of  Mary  I,  (whose 
early  sentiments,  till  her  marriage  with  Philip 
of  Spain,  fteenvto  have  been  humane  and  ge- 
nerous) that  when  she  appointed  sir  Richard 
Morgan  chief  justice  of  the  common  pleas,  she 
enjoined  him,    •  that  notwithstanding  the  old 

*  error   which  did  not  admit  any  witness  to 

*  speak,  or  any  other  matter  to  be  heard  in  fa- 
'  vour  of   tbe   adversary ,.  her  majesty   being 

*  party ;  her  highness's  pleasure  was,  that 
4  whatsoever  could  i»e  brought  in  favour  of  the 
'  subject  should  be  admitted  to  be  heard  :  and 
'  moreover,  that  the  justices  should  not  per- 

*  suarie  themselves  to  sit  in  judgment  otherwise 

*  tor  her  highness  than  for  her  subject. *'  [HoJ- 
lingsh.  11  IS. J  Afterwards,  in  one  particular 
instance  (when  embezzling  the  queen's  military 
stores  was  made  felony  by  statute  31  Eliz.  c.  4) 
it  was  provided  that  any  person  impeached  fur 
auch  felony,  *  should  be  received  and  admitted 

*  to  make  any  lawful  proof  that  he  could,  by 
-  lawful  witness  or  otherwise,  for  his  discharge 

*  and  defence :'  and  in  general  the  courts  grew 
so  heartily  ashamed  of  a  doctrine  so  unreason- 
able and  oppressive,  that  a  practice  was  gra- 
dually introduced  of  examining  witnesses  for 
the  prisoner,  but  not  upon  oath  [2  Bubtr.  147. 
Cro.  Car.  292.] :  tbe  consequence  of  which  still 
was,  that  the  jury  gave  less  credit  to  the  pri- 
soner's evidence,  than  to  that  produced  by  the 
crown.  Sir  Edward  Coke  [3  Inst.  79.]  protests 
very  strongly  against  this  tyrannical  practice : 
declaring  that  be  never  read  in  any  act  of  par- 
liament, book-case  or  record,  that  in  criminal 
cases  the  party  accused  should  not  have  wit- 
nesses sworn  for  him ;  and  therefore  there  was 
not  so  much  as  tcmlilla  jura  against  it.  [See 
also  2  Hal.  P.  C.  283,  and  bis  Summary  264.] 
And  the  House  of  Commons  were  so  sensible  of 


Mr.  Solicitor  summed  up  the  Evidence  as 
follows,  vis. 

April  30,  1666. 
The  Speech  of  bir  Hkneage  Finch,  Knt.  the 
King's  Solicitor-General,  at  the  Trial  of 
the  Lord  Morley  (the  Earl  of  Clarendon, 
Lord  Chancellor,  being  then  Lord  High- 
Steward  of  England,  pro  tempore)  who 
summed  up  the  Evidence,  &c* 

.  That  a  man  is  slain  is  not  denied  by  my 
lord  Morley ;  the  manner  how  it  came  to  pass 
we  have  proved  for  the  king.  His  lordship 
hath  endeavoured  by  his  witnesses  to  difference 

this  absurdity,  that  in  the  bill  for  abolishing . 
hostilities  between  England  and  Scotland  [stat. 
4  Jac.  1,  c.  1.1  when  felonies  committed  by 
Englishmen  in  Scotland  were  ordered  to  be 
tried  in  one  of  the  three  northern  counties,  they 
insisted  on  a  clause,  and  carried  it  [Com.  Journ, 
4,  5,  12,  13, 15, 29,  30  Jun.  1607.1  against  tbe 
efforts  of  both  the  crown  and  the  House  of 
Lords,  against  the  practice  of  the  courts  in 
England,  and  the  express  law  of  Scotland  [Ibid. 
4  Jun.  1607.]  *  that  in  all  such  trials  for  t)ie 
1  better  discovery  of  the  truth,  and  tbe  better 

*  information  of  tbe  consciences  of  the  jury  and 

*  justices,  there  shall  be  allowed,  to  the  party 

*  arraigned  the  benefit  of  such  credible  wit* 

*  nesses,  to  be  examined  upon  oath,  as  can  be 
'  produced  for  his  clearing  and  justification/ 
At  length  by  the  statute  7  W.  3,  c.  3,  the  same 
measure  of  justice  was  established  throughout 
all  the  realm,  in  cases  of  treason  within  the 
act :  and  it  was  afterwards  declared  by  statute 
1  Ann.  st.  2,  c.  9,  that  in  all  ca>es  of  treason 
and  felony,  all  witnesses  for  the  prisoner  should 
be  examined  upon  oath,  in  like  manner  as  the 
witnesses  against  him." 

Instances  of  refusal  to  hear  witnesses  for  pri- 
soners are  to  be  found  in  this  Collection,  voL 
1,  p.  885,  1281  (see  also  1304)  aud  from  other 
of  the  early  Trials  it  seems  that  no  thought  was 
entertained  of  examining  witnesses  for  .the  pri- 
soners. 

Tlie  mischiefs  attending  the  practice  of  not 
allowing  witnesses  for  a  prisoner  to  be  sworn, 
are  noticed  by  sir  John  Hawles  with  his  usual 
spirit.  See  his  Observations  on  Colledge's 
Case,  infra.  They  are  moreover  to  he  found 
in  the  accounts  published  in  this  Collection,, of 
Trials  which  occurred  within  the  period  in 
which  that  practice  prevailed:  See  also  tbe 
observations  which  were  made  in  this  very 
Case,  by  the  Solicitor  General  on  Jackson's 
testimony.  "  By  the  English  law,"  says  Fouu* 
tatnhall,  writing  as  it  seems  in  1678,  "  no  wit* 
nesses  are  examined  upon  oath  against  the 
king's  interest,  even  though  they  be  led  by  pan- 
nels  to  prove  their  defences ;  but  the  witnesses9 
declaration  isallenarly  taken  by  the  judge  who 
makes  of  it  whatever  he  pleases."  Decisions 
vol.  1.  p.  5. 

*  Taken  from  the  Norfolk  Collection  in  the 
•Royal  Society  Library. 


T79]  STATE  TRIAL5,  1$  CiiA*Lts  II.  IM6.— Trial  of  Lord  Morty,  [7S0 

* 
the  cast  in  lome  circumstances:  the  question 
will  now  be  reduced  to  this;  Whether  this  fact 
be  murder,  as  it  is  charged  upon  him  in  the  In- 
dictment, or  any  less  offence  tlian  that;  in 
which  I  see,  ray  lord  Morley  placeth  his  hopes, 
that  it  will  fall?  My  lord,  that  this  is  a  question 
of  law,  arising  from  fact ;  I  will  with  your 
grace's  permission,  and  the  favour  of  my  Lords 
the  Peers,  presume  in  the  first  place,  to  lay 
down  some  principles  or  conclusions  in  law, 
wherein  I  tuiuk,  I  am  not  deceived ;  and  would 
be  loth  to  prevaricate  in  case  of  blood.  And 
when  I  have  laid  down  the  conclusions,  I  shall 
proceed  to  apply  then  to  the  fact  now  in  proof 
before  you,  and  compare  it  to  such  a  proof  as 
bis  lordship  hath  produced.  There  are  iii  law 
but  three  cases  imaginable,  which  are  any  way 
6apa!nje  of  excuse  for  the  death  of  a  man.  These 
are,  Firstj  when  a  man  kills  another  in  his  own 
defence.  Second,  when  be  doth  ft  upon  mis- 
adventure and  mere  accident.  Third,  when 
be  doth  it  io  beat  of  passion,  or  any  sudden  ad- 
venture (for  that  which  is  done  in  prosecution 
of  justice  bath  no  affinity  with  the  present  ques- 
tion). The  two  first  of  these  do  excuse  k 
Utot  'tis  not  so  much  as  felony ;  the  last  A  ton- 
to,  'tis  jeleny,  but  within  clergy.  But  yet,  my 
lord,  the  common  law,  the  ancient  common  law 
•f  England,  would  not  endure  to  hear  of  any 
excuse  at  all  for  the  death  of  a  man.  By  the 
ancient  law,  before  the  statute  of  Marlbridge, 
be  that  killed  a  man  in  bis  own  defence  ;  and 
after  that  till  the  statute  of  Gloucester,  he  that 
bad  killed  a  man  by  the  most  innocent  misfor- 
tune in  the  world  (the  glance  of  an  arrow,  or 
any  thing  else  than  that)  must  have  died  for  it, 
as  a  murderer.  For  murder  is  a  sin  so  contrary 
to  the' genius  and  temper  of  the  English  nation, 
that  whatsoever  looks  but  like  it,  hath  ever 
been  prosecuted  by  our  law,  by  a  most  strict 
and  spe edy  vengeance.  When  the  law  began 
to  let  in  some  kind  of  excuses  in  these  coses,  yet 
they  were  circled  in  with  as  wary  cautions  and 
•bservations  ;  and  bound  and  limited  with  as 
nice  distinctions  and  differences  as  could  be.' 
And  therefore  he  that  kills  n  man  sedefendendo, 
must  not  plead  that  he  did  it  so ;  but  he  must 
plead  Not  Guilty:  for  it  is  a  maxim  io  the  law, 
that  the  death  of  a  man  can  never  be  justified  ; 
nay,  the  jury  cannot  find  him  to  he  te  dtfendtn- 
do,  but  they  must  find  the  special  fact,  and 
leave  it  to  the  court  to  judge,  whether  it  were 
te  defeniendof  as  in  circumstances.  For  if  the 
fact  be  so,  that  the  man  did  not  fly  to  the  wall, 
or  bis  last  refuge,  before  he  did  give  the  mortal 
wound,  he*  is  a  felon  still.  He  that  kills  a  man. 
by  accident  or  misadventure, must  take  care  that 
the  action  he  was  about  were  absolutely  lawful 
and  necessary  too :  for  if  there  were  an  unneces- 
rary  meddling  with  edge-tools,  or  fire-arms;  if 
there  were  unnec<.  ssary  recreation  in  the  act 
which  produced  this  event,  he  w  responsible  to 
the  law  for  the  utmost  consequence.  And  at 
this  day,  if  a  man  that  kills  another  in  the  city 
escapes  ont  of  the  city,  the  city  is  to  be  amerc- 
ed for  letting  a  notorious  malefactor  escape. 
Hitherto  your  lordships  see,  that  in  these  two 


cases,  which  are  most  pardonable  of  any,  yet 
the  law  is  very  severe ;  and  therefore  in  cases 
of  an  higher  nature,  it  is  still;  more  rigorous. 
Now,  because  the  !>ope  of  this  case  is,  that  it 
will  end  in  manslaughter,  and  because  that 
manslaughter  is  only  distinguished  from  snurder, 
in  that  it  is  not  designed,  but  otherwise,  it  is  to 
itself  an  act  as  wilful  and  as  violent,  (though 
norso  malicious)  and  so  borders  upon  murder : 
I  shall  proceed  to  shew  your  lordships  how  the 
law  watches  upon  manslaughter,  with  ell  the 
jealousies  an/I  circumspections  imaginable ;  and 
therefore  it  is  an  undoubted  principle  of  law 
(and  all  the  men  in  England  hold  their  lives 
upon  very  miserable  terms,  if  it  were  otherwise), 
if  any  man  shall  meet  a  man  in  the  street,  and 
kill  him  without  any  visible  provocation,  the 
law  sopposeth  there  was  malice  precedent,  and 
judgeth  this  act  murder.  Secondly,  as  it  is 
murder,  to  kilt  without  any  provocation,  so  if 
the  provocation  lie  slight  and  trivial,  it  is  stl 
one  in  law,  us  if  there  were  none.  For  the  law 
of  England  allows  no  man  to  value  himself  at 
such  a  rate,  as  if  the  blood  of  his  neighbour 
were  a  fit  Sacrifice  to  expiate  every  mean  and 
slight  affront.  This  was  the  case  that  fell  out 
in  the  time  of  the  most  reverend  Chief- Justice, 
the  lord  Popham  :  A  gentleman  of  Kent  came 
by  another,  and  made  wry  mouths  and 
laughed,  and  made  such  signs  as  usually  put 
men  into  passion ;  the  other  presently  fell  upon 
him  and  killed  bim :  and  my  lord  Cbief- 
Justice  Popham  and  his  brethren  delivered 
their  opinions,  that  it  was  murder :  for  this 
was  not  a  competent  provocation,  and  the 
man  was  hanged  upon  an  appeal  of  murder. 
Thirdly,  As  no  provocation  makes  it  murder, 
and  a  slight  one,  is  all  one  with  none ;  so  if  the 
provocation  be  great  and  Jiigh,  and  such  as  might 
be  capable  of  excuse  in  itself,  yet  if  a  man  be 
not  slain  in  the  very  heat  and  bent  of  passion ; 
if  there  be  any  interval  of  time,  as  a  night's  rest, 
and  sleeping  upon  it,  the  law  knows  no  such 
period :  but  if  there  be  such  an  interval,  that 
the  law  supposes  the  blood  might  and  ought  to 
have  been  cooled  again;  that  a  man  might 
have  come  to  himself,  and  then  be  falls  on  the 
person  that  gave  him  the  provocation,  that 
which  was  passion  at  the  first,  is  malice  at  the 
last;  and  that  which  would  have  been  man- 
slaughter then,  is  murder  now.  This  I  submit 
to  your  lordships  judgments,  who  hear  me 
now;  and  if  I  did  not  think  the  law  was  clear 
in  these  points,  I  would  not  presume  to  aJbrm 
it  in  so  great  and  solemn  an  assembly.  To 
come  to  the  matter  of  fact;  I  desire  your  lord* 
ships  to  consider  what  Mr.  Hastings  bath  done, 
and  what  he  hath  suffered.  First,  there  ap- 
pears to  be  so  little  of  provocation,  that  the 
poor  gentleman  that  is  murdered,  offered  any 
man  57.  to  tell  him  what  the  quarrel  was.  Iii 
lordship  makes  his  defence,  that  he  hopes  bis 
peers  will  consider,  that  there  is  no  other  pro- 
vocation than  the  halt-crown.  I  am  sorry  for 
it.  1  am  sure  the  laws  of  England  allow  no 
man  to  take  away  another's  lite  for  balf-a* 
crowo,  withoat  being  guilty  of  murder.    The 
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first  thing  that  it  said  Mr.  Hastings  should  do 
is  this ;  he  is  in  a  manner  suspected,  and  hears 
my  Lord  quarrel  about  an  half-crown,  and  saith, 
I  wonder  a  person  of  honour  should  make  such 
a- do  about  an  half-crown,  and  then   throws 
down  four  half-crowns  upon  the  table  to  make 
satisfaction  :   presently  swords  are  drawn,  and 
Mr.  Brommidge  draws  his  first,  and  hectors  it 
for  my  lorjJ  ;  then  they  are  put  up  again :  there 
is  one  interval  and  recollection  of  time.     My 
lord    proceeds  to  quarrel  with  Mr.  Hastings, 
and  calls  his  sins  to  remembrance ;   and  know- 
ing that  Mr.  Hastings  bad  been  guilty  of  killing 
a  man  not  long  before,  presently  tells  him,  We 
come  not  here  to  stab  folks;  which  was  a  bitter 
reply.     Mr.  Hastings  is  grieved  to  see  himself 
so  openly  reproached  by  my  lord,  and  could  not 
chose  but  tell  him,  he  was  a  gentleman  (and 
surely  Hastings  is  a  confessed  gentleman,  and 
a  noble  name  in  this  kingdom,  and   always 
must  be) ;  but  at  last  goes  a  little  farther,  and 
saith,  as  good  a  gentleman  as  my  lord.    This  is 
not  comparable  to  laughing  at  my  lord,  nor  to 
making  wry  mouths;  and  yet  if  Hastings  had 
done  this,  and  his  lordship  had  killed  him  for  k, 
he  bad  stood  guilty  of  morder.    Observe,  I  be- 
seech   your  lordships,  bow   Mr.  Hastings  is 
treated ;  he  is  four  times  drawn  upon,  twice  by 
Brommidge  in  tbe  house;  in  the  street,  Brom- 
midge draws  upon  him  again;  and  just  under 
the  arch  in  Lincolns-Inn*Fields  he  draws  the 
fourth  time.    Now  saith  Mr.  Hastings,  I  have 
no  quarrel  to  you,  captain ;  if  tltere  be  any, 
it  must  be  disputed  between  me  and  my  lord. 
This  is  not  such  a  speech  to  make  a  quarrel, 
but  to  prevent  one:    What  could  a  gentleman 
do  less,  that  found  himself  four  times  assaulted? 
For  if  he  would  decline  the  quarrel,  the  best 
way  was  to  put  Brommidge  out  of  the  case,  as  a 
likely  expedient.    When  that  would  not  do, 
to   the  field  they  come.    And  here,  my  lord 
Morley   bath  produced  some  witnesses,  who 
being  not  to  be  sworn,  have  said  freely,  that 
Mr.  Hastings  pressed  my  lord   to  fight,  and 
saw  him  draw,  and  attack  with  the  three  on 
the  other  side.    Street  said,  he  resolved  to  fight 
my  lord ;    and  another,  that  my  lord  said  he 
would  not  fight.    This  they  bring,  to  make  my 
lord  Morley  purely  passive,  and  only  drawo  to 
fight.    .Under  favour,  we  roust  submit  to  the 
judgment  of  your  grace  and  your  lordships  his 
peers.  The  thing  that  is  said  here  is  not  probable. 
Tis  plain,  Mr.  Hastings  had  said,  he  would  give 
any  man  5/.  that  would  tell   him  what  the 
quarrel  was ;    Would  he  that  knew  no  quarrel 
have  the  blood  of  my  lord  Morley  ?   But  then, 
compare  this  with  the  witnesses,  which  we 
have  brought  and  sworn ;   all  three  expressly 
•ay,  the?  saw  the  fight  and  the  beginning  of  it.' 
But  with  submission  to  your  grace,  a  fight  it 
cannot  be  called ;  in  truth,  it  is  a  direct  assassi- 
nation :   for  three  witnesses  swore,  there  were 
two  upon  one  all  -the  while;  viz.  upon  Mr. 
Hastings.    And  Mr.  Hastings  being  thus  pressed 
steps  back  to  f|et  a  little  ground;   then  my 
lord  takes  hies  at  the  advantage,  .and  shortens 
his  sword,  and  runs  him  in  the  head,    Now 


they  that  say,  my  lord  Morley  went  away  first 
towards  bis  own  house,  have  forgot  that  be 
came  back  again  and  killed  the  man.    I  press 
this  case  upon  the  bare  want  of  provocation,  be- 
cause the  consequence  is  great  in  law :  I  press 
it,   as    if  the    proof  were  to   be  set  here, 
aod  no  more  were  to  be  said;    and  do  pre- 
sume to  affirm,    it  is   a  malice  in  the  law, 
and    murder  in    his    lordship.     But  yet* we 
shall  not  rest  here ;  but  if  we  go  a  little  farther, 
your  lordships  will  see,  here  is  malice  apparent, 
malice  confessed  and  most  evident.    As  soon 
as  Mr.  Hastings  was  slain,  my  lord  Morley, 
with  a  most  desperate  imprecation,  throws  the 
sword  upon  him,  God  damn  me,  there  you  lie. 
Another  swears  his  lordship  said,  I  have  pro* 
intsed,  and  now  you  liave  it.     Can  your  lord- 
ships doubt  now,  whether  my  lord  killed  Mr. 
Hastings  with  a  deliberate  hatred  ?  You  see, 
be  confesseth  it  was  in  discharge  of  a  promise ; 
and  my  lord  is  to  be  believed  against  himself. 
And  the  brother  of  this  gentleman  hath  made  a 
sad  comment  upon  these  words,  and  tells  us, 
how  the  promise  arose,  and  how  it  came  to  be 
performed.    Mr.  Hastings  tells  his  brother,  that 
he  once  had  the  unhappiuess  to  have  a  quarrel 
with  my  lord  many  years  ago,  almost  10,  and 
that  fjghting  with  my  lord,  he  had  the  misfor- 
tune to  give  him  an  hurt;  and  though  the  wit- 
ness speaks  only  out  of  his  brother's  mouth, 
yet  he  testifies,  that  his  brother  told  it  him  in 
the  anguish  of  his  spirit,  as  a  secret  that  troubled 
him,  and  which  he  did  not  tell  out  of  design* 
but  by  way  of  lamentation.    And  yet  if  Mr. 
Hastings  had  been  found  bleeding  in  the  field, 
and  been  asked  who  killed  him,  and  bad  said, 
my  lord  Morley  bad  slain  him ;  it  bad  been 
good  evidence,  though  no  other  witnesses  were, 
and  though  it  came  out  of  his  own  mouth. 
The  brother  swears  farther,  that  my  lord  Mor* 
ley  coming  by,  and  his  brother  paying  his  lord- 
ship due  respect,  my  Lord  received  it  with  so 
much  contempt,  that  his  brother  said  presently, 
he  knew'  not  what  it  meant,  I  doubt  he  bears 
me  a  grudge.    This  was  a  year  and  an  half  be- 
fore bis  death;  but  within  a  quarter  of  a  year 
before,  the  witnesses  say,  his  brother,  his  father, 
and  my  lord,  were  at  an  ale-house;  no  sooner 
was  his  brother  goae  down  stairs,  but  when  he 
came  up  again  he  finds  my  lord  with  a  sword 
drawn,  and  swears  that  his  brother  then  told 
him,  that  my  lord  was  always  urging  hire  te 
drink ;  and  then  would  seek  all  occasions  he 
could  to  give  and  take  offence.    So  then,  it 
seems,  it  was  my  lord's  custom  to  urge  Mr. 
Hastings,  and  to  give  him  frequent  provocations, 
as  if  he  had  sought  an  occasion  for   man- 
slaughter, that  he  might  kill  him  within  the 
protection  of  tbe  law.    This  is  the  most'  des- 
perate complication  of  malice  that  can  be.    To 
this  purpose,  I  shall  presume  to  put  a  case 
(which  our  books  speak,')  and  which  will  hichry 
concern  the  point  in  this  case.    If  my  lord 
Morley  had  fled  to  the  wall,  and  had  slam  Mr. 
Hastings  when  he  had  fled  to  the  wall,  that 
would  not  have  served  his  turn,  as  this  case  is ; 
for  our  hooks  tall  us  of  one,  who  hore  malice 
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to  another,  and  then  provoked  him  to  draw 
his  'sword;  seeing  the  sword  drawn,  he  fled 
away,  to  tempt  the  adversary  to  pursue,  and 
still  retired  till  be  came  to  the  wall;'  now 
seejng  himself  at  his  last 'refuge,  he  tonight  to 
kill  him  legally  and  safely  in  his  own  defence. 
But  since  the  pretence  of  law  was  but  an  art  to 
disguise  the  malice  of  his  heart,  which  he  now 
executed  freely,  the  book  says  it  was  murder : 
so  it  will  be  here.  Your  lordships  will  give  rue 
leave  on  this  occasion  to  tell  you,  that  it  is 
either  the  misfortune  or  the  just  reproach  of 
some  governments  in  foreign  states,  that  there 
sure  places  abroad,  where  murder  is  a  cheaper 
sin  than  theft ;  and  the  same  people,  that  will 
rise  up  in  arms  as  one  man  to  pursue  a  pilferer, 
will  yet  make  a  lane  through  the  midst  of  them, 
for  the  man-slayer  to  escape.  Hence  it  comes 
to  pass,  that  men  are  slain  every  day  for  any 
thing,  for  nothing;  insomuch  that  a  learned 
civilian  writing'  of  those  republics,  tells  us 
plainly,  *  Frequentiore*  sunt  hominum  cades, 
•  quam  nativitates.'  But  however  u  be  in  these 
Commonwealths,  yet  we,  who  have  the  happi- 
ness to  live  under  a  monarchy,  (the  best  of  go- 
vernments) and  under  a  king,  (the  best  of 
monarebs)  have  all  our  lives  secured  to  us,  by 
his  majesty's  own  royal  and  immediate  protec- 
tion ;  and  therefore  no  corruption  of  manners 
will  ever  be  able  to  bring  this  sin  into  fashion 
and  credit  amongst  us,  nothing  will  ever  natu- 
ralise it  here.  I  do  acknowledge  to  your  lord- 
ships'(for  why  should  I  conceal  any  thing  that 
makes  for  my  lord  Morley's  advantage?)  I  do 
Confess  that  an  affront,  or  indignity  offered  to  a 
peer,  is  much  more  heinous,  than  that  which  is 
offered  to  a  private  gentleman.  But  I  must 
needs  jay  withal,  that  the  law  hath  provided 
another  manner  of  reparation  for  a  peer,  than 
that  which  it  gives  a  gentleman.  The  same 
words  that  being  spoken  of  n  gentleman,  will 
bear  no  kind  of  action  ;  when  they  are  spoken 
to  a  Peer,  become  scondalum  vnagnatum.  The 
^ttt  recovers  great  damage  ?  the  king  inflicts 
iine  or  imprison  men  i :  so  that  upon  the  matter 
the  offender  is  bound  in  chains,  and  brought 
and  laid  at  my  lord's  feet.  Now  for  him, 
whose  honour  is  thus  guarded  by  the  law,  to 
avenge  himself  by  his  sword,  i*  a  most  unpar- 
donable excuse:  I  do  uot  pretend,  I  do  not 
•  offer  to  say,  that  the  killing  oi  a  man  is  more 
capital  in  case  of  a  Peer,  than  would  be  in  the 
case  of  a  private  gentleman :  but  I  do  pre- 
sume to  affirm,  that  no  provocation  in  the 
world,  can  make  that  to  be  but  man-slaughter  j 
in  the  case  of  a  peer,  that  would  be  murder  in  I 
the  casex>f  a  gentleman ;  th*t  is  this  case.  Will  j 
your  lordships  therefore  give  me  leave  to  turn  , 
the  tables,  and  suppose  Mr  Hastings  hail  , 
killed  my  lord  Morley,  open  so  slight  and  j 
groundless  a  pretence ;  as  suppose,  my  lord  j 
Morley,  in  bis  life  time,  had  with  grief  of  heart 
complained  to  his  brother,  that  Mr.  Hastings 
did  bear  bim  a  secret  hatred,  because  in  a  for- 
mer combat  his  lordship  had  worsted  Mr. 
Hastings,  and  given  him  an  hurt :  Suppose,  my 
lord  Morley  had  long  before  this  complained 
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farther,  that  he  saw  the  effect  of  Mr  Hastings's 
malice  upon  every  occasion,  and  when  his  Lord- 
ship did  but  offer  to  salute  Mr.  Hastings,  and 
gave  him  a  respect,  Mr.  Hastings  received  it 
sullenly  and  unmannerly,  and  returned  it  with 
contempt ;  suppose  that  his  lordship  had  com- 
plained farther,  that  Mr.  Hastings  did  nothing 
but  seek  occasions  and  pretences  of  a  quarrel ; 
and  suppose  that  within  a  quarter  of  a  year  of 
rny  lord  Morley 's  death,  Mr.  Hastings  had  been 
found  in  an  alehouse,  with  my  lord  Morley,  and 
had  there  drawn  bis  sword  upon  my  lord  : 
and  then  my  lord  had  complained  to  his  bro- 
ther, that  he  did  believe  Mr,  Hastings  would  do 
him  some  mischief  some  time  or  other  :  And 
suppose,  after  all  this,  that  my  lord  Morley  had 
been  slain  just  in  such  a  .manner,  as  Mr.  Has- 
tings hath  been,  would  your  lordship,  would 
the  kingdom  have  thought  this  a  sufficient  ac- 
count for  uoble  blood,  if  Mr.  Hastings  bad  only 
been  found  guilty  of  manslaughter,  and  escaped 
by  his  clergy,  and  a  burning  in  the  hand  r 
My  lords,  the  quality  of  an  offender  may  serve 
to  iuhance  the  crime  ;  but  since  the  world 
stood,  it  never  was  counted  auy  abatement. 
The  same  duty  to  the  king,  the  same  obedience 
to  his  laws,  the  same  reverence  to  human 
nature,  the  same  care  to  avoid  the  effusion  of 
Christian  blood,  is  expected  from  a  lord,  which 
is  required  from  the  meanest  commoner  of 
England.  It  is  the  case  of  all  the  people  of 
England,  who  are  highly  concerned  in  the  pre- 
sent example  ;  if  they  put  their  trust  in  die 
law,  as  the  great  avenger  of  blood  in  the  world, 
and  once  find  themselves  deceived,  who  knows 
the  consequence  that  may  follow  ;  What  feuds 
in  private  families?  What  massacres  it  may 
produce  at  last  ?  And  therefore,  no  doubt,  but 
all  the  kingdom  will  observe,  and  mark  the 
issue  of  this- day  ;  and  will  be  curious  to  know, 
what  will  become  of  a  Jord,  in  n  hose  eyes  the 
blood  of  a  gentleman  hath  been  so  vile  and  in- 
considerable; if  it  were  possible,  I  say,  if  k 
were  possible,  thai  so  great  a  tribunal  'as  tU 
should  either  mistake  the  fact,  or  misunderstand 
the  law,  what  judicature  is  there  left  on  this 
side  of  Heaven  for  mankind  to  rely  on  ?  I 
pretend  not  to  aggravate  the,  matter  :  this  is 
the  place  where  no  detestation  of  the  crime,  no 
passion  of  the  prosecutor,  and  no  compassion  of 
your  lordships  towards  a  peer  of  the  realm,  is 
to  have  any  ingredient  in  the  verdict.  And 
tI>erefore,  having  observed  to  your  lordships, 
that  there  is  malice  implyed.by  the  law,  and  la 
a  manner  confessed  by  the  party,  besides  the 
direct  and  formal  malice  which  bath  been  prov- 
ed ;  1  shall  now  »ubmit  ail  to  the  judgment, 
which  the  law  hath  •  wisely  placed  in  your 
lordships  mo»t  noble  breasts ;  with  this  oulj 
consideration,  it  is  the  voice  of  blood  that 
crieth,  1  knew  your,  lordships  will  give  it  such 
au  audience  as  it  ought  to  have;  >uch  an 
audience  as  may  quiet  it,  and  keep  it  frost 
ciying  anymore  ;  Moh  an  audience  as  may 
cleanse  the  lind  from  blood, and  be  a  means  to 
coutiuue  to  your  lordslups  that  due  veneration 
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which  all  men    have  to  your  lordships  most 
righteous  and  impartial  proceedings. 

After  him  Serjeant  Maynard  spoke. 


t  Lord  Steward  desired  the  Lords  to  withdraw 
into  die  Court  of  Wards,  and  consider  of  their 
evidence ;  bat  he  did  not  sum  up  the  evidence. 

Lieutenant  of  the  Towtr  bid  to  withdraw  his 
prisoner. 

The  Lords  and  the  prisoner  being  with- 
-drawn  ;  serjeant  Lee  brought  wine  and  biscuits 
to  the  Lord-Steward,  aud  then  round  the 
court. 

The  Lords  stayed  about  three  hours,  and 
then  returned  into  the  court,  aud  took  their 
places.  Sir  Thomas  Fenshaw  first  called  them 
according  to  their  precedence ;  and  all  being 
present,  he  then  called  them  again,  beginning 
with  the  lowest,  who  answering  to  his  name. 

The  Lord- Steward  asked-  him,  saying,  My 
Lord  Fresbevile,  is  my  Lord  Morley  Guilty  or 
.  Not  Guilty  ?  Who  laying  his  hand  on  his  breast, 
answered,  Not  Guilty  of  Murder,  but  Guilty 
of  Manslaughter.    And  in  the  same  manner 


asking  them  all  severally,  they  alt  gave  the 
same  answer,  except  two,  the  Lord  Wharton, 
and  Lord  Ashley,  who  answered,  Guilty  of 
Murder. 

The  Lords  having  delivered  their  verdict, 
the  Lieutenant  of  the  Tower  was  commanded' 
to  bring  in  his  prisoner.  The  Lord  Steward 
told  him,  his  Peers  had  found  him  Guilty  of 
Manslaughter,  and  asked  him,  what  he  cotfld. 
say  for  himself  ?  He  answered,  he  desired  the 
benefit  of  the  clergy,  and  the  benefit  of  the' 
statute.  Lord  Steward  said,  he  must  have  'the2 
benefit  of  the. clergy :  and  that  he  conceived' 
the  statute  Was  cleur  in  his  behalf ;  and  asking- 
the  opinion  of  the  Judges,  they  all  bowed  in ' 
token  of  consent.9  ' 

The  Lord-Steward  making  a  short  speech' of  > 
admonishment  to  the  prisoner,  told  hrm  he  wa*  * 
discharged,   paying  his  Tees;   and   then    dis- 
missed the  Court,  and  broke  his  stnff.  ' 


*  See  die  Case  of  Lord  Pembroke,  a.  d.n 
1678,  of  Lord  Warwick,  ▲.  o.  1099;  and  of' 
the  Dutchess  of  Kingston,  a.  d.  1776,  infht.* 


223.  Proceedings*  on  an  Impeachment  of  John,  Lord  Viscount; 
Mordaunt,  of  High  Crimes  and  Misdemeanors:  }S\ 
Charles  II.  a.d.  1666.  * 


December  18, 1666. 
SlR  Thomas  Gower  reported  to  the  House  of 


*  This  Case  is  briefly  stated  in  p.  xcv.  of 
Mr.  Hargrove's  elaborate  and  learned  Preface 
to  Lord  Hale's  Treatise  "  Of  the  Jurisdiction 
of  the  Lords  House  of  Parliament." 

The  account  which  Lord  Clarendon  gives'of 
Mordaunt's  activity  in  bringing  about  the  Re- 
storation 1s  to  be  found  in  the  last  book  of 
««  The  History  of  the  Rebellion,  ore."  The 
noble  Historic  it  likewise  mentions  in  the  "  Con- 
tinuation of  his  Life,"  Mordaunt's  activity  in 
support  of  the  Royal  Cause,  after  he  had  un- 
dergone a  severe  trial  before  the  High  Court  of 
Justice,  where,  by  his  own  singular  address  and 
behaviour,  and  his  friends  having  wrought  by 
money  upon  some  of  the  witnesses  to  absent 
themselves,  he  was  by  one  single  voice  ac- 
quitted, and  after  a  long  detention  in  prison,  by 
the  iudtgnation  of  Cromwell,  who  weU  knew 
his  guilt,  and  against  the  rules  and  forms  of 
their  own  justice,  he  was  discharged  after  most 
of  his  associates  were  publicly  and  barbarously 
put  to  several  kinds  of  death.  See  Mr.  Mor- 
daunt's Trial,  ante,  vol.  5,  p.  907,  and  Note. 

In  the  "  Continuation/'  &c.  Lord  Claren- 
don, while  describing  the  selfish  jealous  and 
intriguing  courses  of  the  Royal  Party  after  tbe 
Restoration,  thus  mentions  tbe  treatment  which 
Mordaunt  received  from  that  foolish  and  pro- 
fligate set  of  men : 

"  Mr.  Mordaunt,  whom  the  king  had  created 
a  viscount  before  his  return  into  England,  and 
Lad   been    most  eminent    in   tbe  other  con- 

▼OL.  YI. 


Commons  from  the  committee  of  Grievances,', 
the  State  of  the  Case  to  them  referred,  upon  the 

trivances,  in  a  time  wheu  a  general  conster- 
nation  had  seized  upon  the  spirits  of  those* 
who  wished  best  to  his  majesty ;  for  when  he  : 
resumed  his  former  resolutions,  so  soon  after 
his  head  was.  raised  from  tbe  block,  and  wbe*' 
the  blood  of  his  confederates  watered  so  many 
streets  in  the  city  and  the  suburbs,  the  most 
trusted  by  tbe  king  had  totally  withdrawn  tbeir 
correspondence,  and  .  desired  tlrnt  for  some 
time  no  account  or  information  might  be  ex- 
pected from  them ;  aud  therefore  it  must  not 
be  denied,  that  hjt  vivacity,  courage  and  in?  . 
dustry,  revived  tbe  hearts  which  were  so  Rear:, 
broken,   before  Cromwell'*  death,  and  after*  . 
wards  prevailed  with  many  to  have  more  aotirfa*. 
spirits,  than  they  had  before  appeared  to  have*: 
this  gentleman,  I  say,  most  unjustly  under* 
went  the  heaviest  weight  of  all  their  ceosvee* 
and  reproaches.     He  was  the  butt  at  which 
all  their  arrows  of  envy,  malice  and  jealousy,  * 
were  aimed  and  shot ;  he  was  the  object  andv 
subject  of  all  their  scurrilous  jests,  and  der^ 
praving  discourses  and  relations;    and  .they.' 
who  agreed  in  nothing  else,  were  at  unity -end; 
of  one  mind,  in  telling  ridiculous  stories  to  tha/ 
king  himself  of  his  vanity  and  behaviour,  and 
laying  those  aspersions  upon  him,  as  were  most  •. 
like  to  lessen  the  king's  opinion  o/him,  and  to 
persuade  him  that  the   recompences  he  hart 
already  received,  were  abundantly  more  than 
the  services  lie  had  performed  :  which  kind  of 
insinuations  from  several  persons,  who. teemed  . 
SE 
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Petition  of  Mr.  Wm.  Tayieur,  complaining 
of  the  lord  Mordaunt,*  and  others ;  together 
with  the  Matter  of  Fact;  and  Evidence  on  both 
sides;  and  the  Votes  and  Resolves  of  the  Com- 
mittee thereupon :  Which  Report  and  Votes 
he  delivered  in  at  the  clerk's  table.  And  the 
Votes  and  Resolves  of  the  committee  were 
twice' read ;  and  were  as  fblloweth ;  viz. 

Resolved,  "  That  this  committee  doth  find 
it  proved,  That  upon  an  order  from  his  majesty 
to  the  lord  Mordaunt,  to  clear  lodgings  belonging 
to  the  chancellor  of  the  garter  in  the  castle  of 
Windsor,  Mr.  Tayleur  was  turned  out  of  certain 
lodgings  in  that  castle,  in  March  1660,  by  sol* 
diers  oft  hat  garrison.  3.  That  this  Committee 
do  find,  That  Mr.  Tayleur's  first  imprisonment 
it  Match  1660,  was  illegal  and  arbitrary.  S. 
That  the  second  dispossession  of  Mr,  Tayleur 
nut  of  certain  rooms  in  the  timber-yard  belong-  , 
ing  to  the  castle  of  Windsor,  by  order  of  the 
lord  Mordaunt,  was  Illegal.  4.  That  the  se- 
cond commitment  of  Mr.  Tayleur,  by  my  lord 
Mordaunt,  was  illegal.  5.  That  the  whole 
matter  of  fact  he  reported  to  the  House  toge- 

not  to-do  it  by  concert,  together  with  some  pre- 
judice the  noble  person  did  himself  by  some 
unseasonable  importunities,  as 'if  he  thooght 
he  had  deserved  very  much,  did  for  some  time 
draw  a  more  ungracious  countenance  from  the 
king  towards  him,  than  his  own  nature  dis- 
posed him  to,  or  than  the  other's  singular  and 
useful  activity,  though  liable  to  some  levity  or 
vanity,  did  deserve ;  and  which  the  same  per- 
sons, who  procured  it,  ma'de  use  of  against 
.  those  who  were  in  most  trust  about  the  king, 
••arguments  of  the  little  esteem  they  hard  of 
those  who  had  done  the  king  most  service, 
when  a  man  of  so  eminent  merit,  as  Mr.  Mor- 
daunt, was  so  totally  neglected  ;  and  did  all 
they  could  to  infuse  the  same  apprehensions 
into  him.  When  the  truth  h),  most  men  were* 
affected,  and. more  grieved  and  discontented, 
for  any  honour  end  preferment-which  they  saw 
conferred  upon  another  man,  than  for  being 
disappointed  in  their  own  particuinr  expecta- 
tions ;  and  looked  open  every  obligation  be- 
stowed upon  another  man,  now  meritoribus 
soever,  as  upon  a  reproach  to  them,  and  an 
upbraiding  of  their  want  of  merit.99 

•  M  This  John  lord  Mordaunt  was  a  younger 
sob  of  an  carl  of  Peterborough,  and  had  been 
very  active,  as  appears  from  Lord  Clarendon's 
account  of  him,  in  bringing  about  the  restora- 
tion J  tor  which  services  he  was  created  by 
Charles  the  2d,  Viscount  Avalon,  Boron  Mor- 
daunt; but  in  all  the  proceedings  against  him, 
and  in  the  Lords'  Journal,  whenever  his  name 
is  mentioned,  it  is  by  the  title  of  Viscount 
Mordaunt.  (Avalon  was  an  ancient  name  for 
Glastonbury,  so  called  from  the  quantity  of 
Avellana,  or  Filbert-nuts,  which  grew  in  that 
district.)  He  was  father  to  Charles  Earl  of 
Peterborough  and  Monmouth,  who  made  so 
considerable  a  figure,  both  in  civil  and  mili- 
tary affiurs,  in  the  reigns  of  King  William  and 
O-ee*  Anne.*    4  Hat  sell,  110. 


Mr.  Prynn,  reports  from  the  ( 
pointed  to  draw  up  an  Impeachment  against 
the  lord  Mordaunt,  That  they  find  the  House 
had  not  given  any  opinion  in  the  first  part  of 
the  Report  made  yesterday,  from  the  Com- 
mittee of  Grievances,  cdncernin|  the  lard  Mor- 
daunt; being  as  followed);  viz.  u  That  the 
Committee  find  it  proved*  That,  upon  i 


from  his  majesty,  to  the  lord  lvWdatmt,  to 
clear  lodgings  bcloneing  to  the  chancellor  of 
the  garter  in  the  castle  of  Windsor,  Mr.  Tay- 
leur was  turned  oat  of  certain  lodgings  in  that 
castle,  in  March  1660,  by  sohiiess  of  that  gar- 
rison." 

Resolved,  "  That  the  House  4e  agree  with 
the  Committee,  That  they  find  it  proved,  that, 
upon  an  order  from  his  majesty  to  the  lord 
Mordaunt,  to  clear  lodgings  beiongpng  to  the 
chancellor  of  the  garter  in  the  castle  of  Windsor 
Mr.  Tayleur  was  turned  out  of  certain  lodgings 
in  that  castle,  in  March  1660,  by  soldiers  of 
that  garrison." 

Jkeember  SS. 

The  ingromd  Articles  of  Impeachment 
against  the  lord  viscount  Mordaunt  were  read. 
And  some  Amendments,  upon  the  question, 
agreed  and  made  thereto,  at  the  table;  The 
question  being  put,  That  the  Articles  of  Im- 
peachment against  the  lord  viscount  Mordaunt 
be  agreed  to ;  It  was  resolved  iri  the  Affirma- 
tive. 

Ordered,  That  Mr.  Prynn,  Mr.  Swraim,  Sir 
Robert  Atkins,  do  withdraw,  and  search  the 
Records;  and  see,  what  method  hath  been 
formerly  used  in  Impeachments  from  this 
House* 

December  W. 

Ordered,  1.  That  Sir  Thomas  Gower  do  desise 
a  Conference  with  the  Lord*,  concerning  au 

•The  Report  from  this  Committee  does  not 
appear  in  the  Journal*. 


ther  with  the  Votes  and  Opinion  of  this  Com- 
mittee." 

Resolved, "  That  the  House  doth  agree  with 
the  Committee,  That  Mr.  Tayleur's  first  impri- 
sonment, in  March  1660,  was  illegal,  and  ar- 
bitrary, a.  That  the  House  doth  agree  with 
the  Committee,  That  the  second  dispossession  | 
of  Mr.  Tayleur,  out  of  certain  rooms  in  the 
timber-yard  belonging  to  the  castle  of  Windsor, 
by  order  of  the  lord  Mordaunt,  was  itoegal.  3. 
That  the  second  -  commitment  of  Mr.  Tayleur 
by  ray  lord  Mordaont,  was  illegal.  4.  That  an 
Impeachment  be  drawn  up  against  the  lord 
Mordaunt,  upon  the  Votes  of  the  House." 

Ordered,  That  it  be  referred  to  Sir  Thomas 
Gower,  Mr.  Soh'chor-General,  Sir  Job  Charl- 
ton, Mr.  Trevor,  Mr.  Serjeant  Maynard,  Mr. 
Edw.  Seymour,  Mr.  Crouch,  Colonel  Strang* 
waves.  Sir  Rob.  Holt,  Mr.  Prynn,  Mr.  Whor- 
wood,  Mr.  Garraway,  Sir  Robert  Atkins,  Sir 
Tho.  Littleton,  Sir  Thomas  Meres,  or  any 
three  of  them,  to  draw  up  the  said  Impeach- 
ment. 

December  19.  p.  sf. 
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which  writi  of  summons  were  issued) ;  in  the 
month  of  March,  1660  (some  weeks  before  the 
time  of  the  election),  to  disparage  mod  prevent 
the  fiee  election  of  the  amid  William  Tayleur, 
and  strike  a  terror  into  those  of  the  said  bo- 
rough which  should  giro  their  voices  for  him* 
and  deprive  them  of  the  freedom  of  their  voices 
et  the  election,  by  colojnr  of  a  warrant  from  hi 
majesty,  ou  or  about  the  17th  of  the  said  month 
of  March,  did,  by  soldiers,  forcibly  eject  the 
said  William  Tayleur,  together  with  his  wife 
(then  gnat  with  child),  family,  and  goods,  oat 
of  the  said  lodgings  and  Castle,  the  rude  car* 
riage  of  which  soldiers  then  frightened  a  young 
child  of  the  said  Mr.  Tayleur  oat  of  its  wits, 
whereof  it  soon  after  died  ;  and  moreover,  on 
the  03rd  of  the  same  month,  the  said  lord  fif  or- 
daunt  did  command  and  cause  the  said  William 
Tayleur  to  be  forcibly,  illegally,  and  arbitrarily 
seized  upon,  by  soldiers,  in  the  prison  of  the 
said  borough,  ont  of  the  precincts  of  the  said 
Castle,  which  soldiers  broke  open  the  said  pri- 
son doors  where  the  said  William  Tayleur  was 
then  prisoner  under  au  arrest  for  debt,  and  car- 
ried nim  out  of  the  said  prison  into  the  said 
Castle,  without  any  warrant  but  their  swords, 
or  any  lawful  cause,  and  there  detained  him 
prisoner,  by  the  said  lord  Mordaunt's  command, 
from  two  in  the  afternoon,  till  near  one  the 
nest  morning,  in  a  cold  low  room,  some  steps 
under  ground,  refusing  to  accept  of  2,000/.  bad, 
then  proffered  for  his  enlargement. 

II.  That  the  said  lord  Mordaunt  at  the  time 
of  Mr.  Tayleur's  imprisonment,  when  9,600/. 
bail  was  proffered  for  his  release,  beine  told 
that  the  said  Mr.  Tavleur  was  the  king's  ser- 
vant, and  bad  the  king's  Great  Seal  for  his 
place  as  well  as  be  the  said  lord  Mordaunt  bad 
for  bis,  in  high  contempt  of  his  majesty's  royal 
authority  and  Great  Seal,  replied,  u  He  woold 
dispose  of  the  said  Mr.  Tayleur's  places,  and 
break  the  Great  Seal,  and  justify  it  when  be  had 
done." 

HI.  That  the  said  lord  Mordaunt  in  March 
1664,  by  letters  and  otherwise,  made  sundry 
uncivil  addresses  to  the  daughter  of  the  said 
William  Tayleur:  which  she  rejecting,  and 
threatening  to  make  the  said  viscount's  lady 
acquainted  with  them,  the  aaid  viscoont  swore, 
by  a  most  dreadful  oath  and  imprecation,  he 
would  persecute  her  and  her  family  to  all  eter- 
nity. 

IV.  That  on  the  23rd  of  November,  1665, 
by  order  of  the  said  viscount  Mordaunt,  the 
said  William  Tayleur  was  forcibly  and  illegally 
dispossessed,  by  soldiers,  of  certain  rooms  in 
the  Timber-yard  belonging  to  the  said  Castle, 
without  the  walls  thereof,  claimed  by  the  said 
William  Tayleur  as  belonging  to  his  offices  of 
paymaster  and  surveyor  of  the  said  Castle. 

V.  That  a  warrant,  obtained  from  his  ma- 
jesty by  untrue  suggestions  and  misinforma- 
tions, dated  November  JO,  1665,  bat  not  pro- 
duced till  some  mootbs  after,  upon  a  Plunes 
Habeas  Corpus,  for  the  r estreisnng  of  the  said 


Imptachsneat  of  high  crimes  ami 
ore,  which  tbev  have  jtrepared  against  the  lord 
viscount  Mordaunt,  a  member  of  the  House  of 
Peers.  9.  That  Sir  Thorn.  Gower,  Sir  Robert 
Atkins,  Mr.  Serjeant  Maynard,  Mr.  Pryan, 
Mr.  Seyraour,.Colouel  Strang  way es,  Sir  Robert 
Howard,  Mr.  Hobby,  Mr.  Swinfen,  Sir  Thorn. 
Littleton,  Sir  Thorn.  Lee,  Mr.  Garraway,  Sir 
Wm.  Lowtber,  he  appointed  to  manage  the 
conference. 

JtftneryS,  166T. 

This  day,  the  earl  of  Anglesey  reported  to 
the  House  of  Lords  the  matter  of  the  Confe- 
rence with  the  Commons  on  the  29th  of  De- 
cember last,  concerning  the  Impeachment  of 
John  viscount  Mordaunt:  "  That  Mr.  Seymour 
said,  he  would  not  trouble  their  lordships  with 
a  large  induction,  or  preface ;  but  deliver  the 
Articles  against  John  viscoont  Mordaunt,  Con- 
stable of  the  Castle  of  Windsor ;  which  Arti- 
cles would  speak  for  themselves."— Then  the 
particular  Articles  of  Impeachment  being  read 
by  Mr.  Seymour,  he  said,  The  crimes  are  so 
fully  expressed,  that  he  bad  little  to  add ;  be 
expressed,  that  here  is  an  illegal  dispossession 
and  arbitrary  imprisonment  of  William  Tay- 
leur, esq.  by  the  lord  accused,  because  Mr, 
Tayleur's  daughter  would  not  prostitute  herself 
to  his  lust.  He  said,  That  all  the  Commons  of 
England  are  wounded  through  the  said  Mr. 
Tayleur:  for  what  the  lord  viscoont  Mordaunt 
hath  done  arbitrarily  against  one,  he  may  by 
his  power  do  against  as  many  others  as  he 
please;  and  then  concluded,  that  the  Commons 
would  be  ready  to  make  good  the  charge,  and 
attend  the  prosecution  in  such  ways  and  time 
as  their  lordships  shall  according  to  the  course 
of  parliament  appoint. 

Then  the  Lords  commanded  the  said  Im- 
peachment to  be  read,  as  lollowetb: 

ARTICLES  or  IMPEACHMENT,  by  the 
Commons  assembled,  in  the  name  of  them- 
selves aod  of  all  the  Commons  of  England, 
against  JOHN  Lord  Viscount  MOR- 
DAUNT, Constable  of  the  Castle  of  Wind- 
sor, for  several  High  Crimes  and  Misde- 
meanors committed  by  him. 

"  J.  That  the  said  lord  viscount  Mordaunt, 
being  *  peer  of  this  realm,  aod  constable  of  the 
CasUe  of  Windsor  and  commander  of  the  gar- 
rison soldiers  there;  understanding  that  one 
William  Taykur,iasq.  (who  bad  faithfully  served 
his  lata  majesty  king  Charles  1,  in  his  wars, 
and  being  a  great  sufferer  for  bis  loyalty  to  him 
during,  the  time  .of  the.  usurpation,  and  by  his 
majesty  kin*  Charles  2,  since  his  most  happy 
-  Restoration  ay  >  letters,  patents  under  bis  great 
seal  of  England,  promoted  to  several  offices  of 
trust  within  the  said  Castle  and  Honour  of 
Windsor,  and  in  actual  possession  of  certain 
lodgings  .with  the  said  Castle,  claimed  by  him 
aa  appertaining  to  his  said  offices  or  one  of 
them),  did  intend  to  stand  for  the  election  of 
one  oi  the  hanjasses  of  the  borough  of  Wind- 
sor, to  serve  in  thai  present  parliament  {for 
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William  Taytair  from  going' out  of  the  said 
Castle,  was  directed  to  the  said  lord  Mordaunt, 
who,  by  virtue  of  his  own  warrant,  not  men- 
tioning the  said  warrant  of  his  majesty,  about 
the  9th  of  December  following,  caused  the  said 
Mr.  Tayleur  to  be  again  forriby  and  illegally 
apprehended  and  taken  into  custody,  in  the 
said  borough  of  Windsor,  without  the  precincts 
al  the  said  Castle,  by  one  lttchard  Vpyle,  then 
marshal  of  the  said  Castle,  assisted  with  a  -file 
of  .musketeers,  who,  by  command  from  the  said 
lord  Mordaunt,  carried  him  prisoner  into  the 
said  Castle,  and  there  continued  and  illegally 
obtained  htm  prisoner,  during  the  space  of  SO 
weeks,  and  5  thereof  a  close  prisoner,  not  ad- 
laictiag  him  to  go  to  church  though  he  desired 
it;  and,  locking  him  up  every  night,  refused  to 
take  bail  for  htm,  when  offered,  soon  after  his 
^imprisonment,  whereas  his  majesty's  warrant 
was  only  to  restrain  biro  within  the  Castle  ;  at 
which. tune  Henry  Marten,  a  traitor,  one  of  the 
Jate  regicides,  then  a  prisoner  there,  had  liberty 
to  go  abroad  out  of  the  said  Castle  without  a 
keeper.. 

'ATI.  That  the  said  lord  Mordaunt  during  the 
said  William  Tayleur's  imprisonment,  illegally 
rfefused  to  return  and  obey  an  Habeas  Corpus 
brought  by  the  said  Mr.  1  ayleur  for  his  enlarge- 
ment; and  being  afterwards  served  with  an 
Habeas  Corpus  by  Simondson,  servant  to  the 
f*1^  2Jr'  Tavleur»  for  his  enlargement,  the  said 
lord  Mordaunt,  in  high  contempt  of  his  majes- 
ty s  authority  and  laws  of  this  realm,  gave  the 
aaid  servant  reproachful  language,  calling  him 
*  .rogue*  for  delivering  the  said  writ;  and  say- 
*»g.  'that  was  all  the  answer  he  would  give  to 
it,',  directly  refusing  to  obey  the  same:  and 
continued  the  said  Mr.  Tayleur  divers  weeks 
after  a  prisoner  till  set  ot  liberty  upon  a  Pluries 
Habeas  Corpus,  by  his  majesty's  Court  of 
JuogVBench. 

•  VII.  That  the  said  Mr.  Tayleur,  soon  after 
nis  enlargement,  hearing  and   fearing  that  he 
should   be  again  illegally  imprisoned   by  the 
aaid  Jurd-  Mordaunt,  did  hereupon  make  appli- 
cation to  his  Jordship  by  his  friends,  for  n  re- 
concilitfioa;  who  answered  them,  'he  would 
never  be  reconciled  to  him  ;'  and  threatened 
to  imprison  him  again ;  and  then,  if  he  brought 
another  Habeas  Corpus,  he  would  imprison 
bun  again  and  again,  and  keep  him  prisoner  as 
long  as  he  lived,  and  likewise  turn  him  out  of 
all  his  employments  and  offices,  and  dispose  of 
them  to  others  as  he  pleased ;  bv  reason  of 
which  threats  and  menaces,  the  said  Mr.  Tay- 
Jeur  \vas  enforced  to  desert  his  wife,  family, 
nod  employments,  at  the  said  borough  of  Wind- 
sor, and  to  obscure  himself  elsewhere,  till  this 
present  session  of  parliament,  to  prevent  future 
illegal  imprisonments  by  the  said  viscount.— 
All  and  every  of  which  proceedings  are  con- 
tjMgr  to  the  Great  Charter,  and  other  ]aws  and 
statues  of  this  realm,  and  the  rights  and  liber- 
ties  of  all  the  Commons  and  Freemen  of  En*. 
imilT     of  ^^^coneequence  and  ef- 
Wpbifjmedrmed.    And  th7sjiid  Commons 


by  protestation,  saving  to  themselves  the  li- 
berty of  exhibiting  at  any  time  hereafter  any 
other  Accusation  or  Impeachment  against  the 
said  viscount,  and  also  of  replying  to  the  An- 
swer to  the  said  Articles,  or  any  of  them,  or  of 
offering  proof  of  the  premises,  or  any  other  Im- 
peachment or  Accusations  that  shall  be  ex- 
hibited by  them,  as  the  case  shall  (according  to 
the  course  of  parliaments)  require,  do  pray, 
That  the  said  viscount  Mordauut  may  be  called 
to  answer  the  s/rid  several  Crimes  and  Misde- 
meanors, and  receive  such  condign  punishment 
as  the  same  shall  deserve ;  and  that  such  fur- 
ther proceedings  may  be  opon  every  of  them, ' 
had  and  used  against  him  as  is  agreeable  to  law 
and  justice." 

Junuary  IT, 

The  lord  Mordaunt  gave  the  house  humble 
thanks,  for  giving  him  so  long  time  to  advise 
for  the  putting  in  his  Answer  to  the  Impeach- 
ment of  the  House  of  Commons  against  him ; 
and,  in  obedience '  to  their  lordships  command, 
now  presented  his  Answer  in  writing,  with  a 
desire  that  the  same  may  be  communicated  to, 
the  House  of  Commons.  Then  the  said  An- 
swer was  read  as  followeth  : 

The  Humble  ANSWER  of  JOHN  lord  vis- 
count MORDAUNT,  Constable  of  his 
•  majesty's  Castle  and  Honour  of  Windsor,. 
to  certain  ARTICLES  of  IMPEACH- 
MENT,  exhibited  against  him  by  the 
Commons  assembled  in  Parliament  for 
several  High  Crimes  and  Misdemeanors 
supposed  to  be  committed  by  him. 

"The  lord  viscount  Mordaunt,  not  being 
conscious  to  himself  of  any  malice  or  purpose 
of  evil  to  any  man  alive,  nor  having  bad  other 
displeasure  against  William  Tayletir,   in   the 
said  Articles  named,  than  what  arose  from  his 
insolent  and  provoking  deportment  towards  his 
majesty  in  disobeying  his  warrants   and  his 
lordship  in  the  execution  of  his  office  (under 
whose  immediate  government  he  is  by  the  of. 
ficcs  he  holds  in  Windsor  Castle),  and  from 
the  variety   of  complaints   which   have   been 
reiterated  to  his  lordship  by  the  country  against 
him  for  his  oppression  in  those  offices,  and  from 
the  manifest    abuses  by  him  committed,  in 
mis-spending  the  revenue  of  the  said  Cast!e,and 
defrauding  the  artificers,  as  also  clandestinely 
and  fraudulently  endeavouring  to  pass  accoents 
without  controul,  which  matters  are  now  de- 
pending in  the  courts  below  at.  Wenmmster- 
hal),  accounts  it  a  singular  nnbappineas,  ■  that 
so  worthy  a  body  as  the  honourable  House  of 
Commons,  for  whom  his  lordship  hath  ever  had 
so  great  respect,  should  think  themselves  con- 
cerned in  that  one  man's  person  to  accuse  him, 
in  their  names,  and  in  the  names  of  all  the 
Commons  of  England ;   and  he  did  well  hope 
that  it  being  offered  to  .that  honourable  boose 
on  his  behalf,  that  he  would  (with  leave  from 
vour  lordships)  be  ready  to  answer  Mr.  Tayleur 
in  any  action  at  law,  and  wavehn  privilege, 
tliey  would  have,  spared  ilitmselvei  and  yoor 
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king's  commands  not  being  otherwise  to  be  ex- 
ecuted there,  no  sheriff  or  other  civil  officer 
being  permitted  to  come  into  the  king's  house 
and  garrison,  by  order  of  the  place :  and  these 
were  the  only  causes  of  this  dispossession,  and 
not  any  concernment  in  his  election  to  parlia- 
ment, which  is  most  evident,  in  that  he  did 
stand  for  burgess,  wherein  the  election  was 
free,  and  was  elected  by  the  commonalty  of  the 
town ;  but  his  election  afterwards  was  avoided 

Stbe  House  of  Commons.  As  to  the  seising 
r.  Tayleur  by  soldiers  out  of  tbe  precincts  of 
the  Castle,  and  carrying  him  into  tbe  Castle, 
without  warrant  or  auy  lawful  cause,  his  lord* 
ship  saith,  That  the  time  of  bis  securing  was  5 
weeks  before  Jais  election;  and  that  the  place 
where  Mr.  Tayleur  was  apprehended,  was  with- 
in the  jurisdiction  of  the  Castle  (as  he  taketh 
it),  for  that  the  courts  were  there  held  by  the' 
said  William  Tayleur  as  clerk  to  the  constable 
of  the  castle,  who,  being  a  counsellor  at  law, 
would  not  have  kept  courts  there  as  his  lord- 
ship's deputy,  if  the  same  had  been  out  of  tbe 
jurisdiction  of  the  said  castle.  And  his  lord-' 
ship  saith,  That  he  being  informed  and  assured 
that  the  said  Mr.  Tayleur  was  not  a  prisoner 
for  debt;  and  the  said  Mr.  Tayleur  having  in- 
solently disobeyed  his  majesty's  commands 
concerning  his  own  house,  and  spoken  several 
scandalous  and  opprobrious  words  against  his 
lordship,  and  his  family,  his  lordship  did  com- 
mand an  officer  and  some  few  soldiers  to  carry 
him  to  the  guard,  where  he  was  detained  some 
few  hoars  and  after  set  at  liberty;  and  his 
lordship  denies  that  any  bail  was  tendered  to 
him  for  his  enlargement :  and  bis  lordship  be- 
ing constable  and  governor  of  the  said  castle 
(it  being  then  a  garrison  for  the  king),  and  be- 
lieving that  it  might  be  a  great  encouragement 
to  others  to  disobey  commands,  if  this  insolence 
were  not  taken  notice  of,  aud  punished :  these 
were  the  true  causes  pf  his  being  sent  for;  and 
hopes  it  will  not  be  imputed  to  him  as  done 
arbitrarily,  or  in  contempt  of  the  law,  to  which 
he  hath  always  shewn  ready  obedience,  and 
hath  asserted  its  authority  in  the  worst  of 
times,  with  the  hazard  of  his  life. 

"  To  the  2nd  Article,  he  saith,  That,  as  Con- 
stable of  the  said  Castle,  his  lordship  claims  to 
have  the  disposition  of  several  of  those  offices, 
in  possession  of  William  Tayleur,  by  colour  of 
his  patent :  but  denies  any  contemptuous  words 
suoken  of  the  king's  Great  Seal,  or  otherwise 
than  to  the  effect  and  purpose  to  vacate  his 
patent,  which  his  lordship  was  informed  by  hit 
counsel  to  be  void  in  law. 

"  To  the  3rd  Article,  his  lordship  denies  any 
uncivil  addresses  to  William  Tayleur's  daughter, 
or  of  any  threats  of  ruin  to  her  family. 

"  To  the  4th,  he  saith,  That  there  went  seve- 
ral rooms  in  the  Timber  Yard  in  the  possession 
of  the  said  William  Tayleur,  all  which  (except 
soch  as  he  claimed  to  belong  to  him  as  surveyor 
of  the  said  Castle)  did  belong  to  several  artifi- 
cers, to  sonie  by  patent,  and  Co  others  bv  con- ' 
slant  usage  and  enjoyment ;  and  that,  by  h» 


lordships  the  trouble  of  this  examination,  and 
him  the  misfortune  of  being  accused  by  them : 
therefore,  praying  your  lordships  that  no  infor- 
mality in  this  his  Answer,  nor  any  mistaken 
word  or  expression,  may  be  construed  to  bis 
disadvantage,  and  saving  to  himself  all  privi- 
leges and  rights  belonging  to  him  as  a  peer  of 
this  realm,  and  all  advantages  of  exceptions  to 
the  insufficiency  and  informality  of  the  said 
Impeachments,  humbly  answers : 

..  "  To  the  1st  Article,  Which  concerns  the 
dispossession  of  William  Tayleur  of  certain 
rooms  in  Windsor  Castle,  the  said  lord  viscount 
Mordaunt  answereth,  That  he  was  very  igno- 
rant of  those  faithful  services  Mr.  Tavleur  had 
done  to  the  late  king  of  ever-blessed  memory, 
or  of  any  sufferings  upon  the  account  of  his 
loyalty  to  him ;  which  had  he  known,  they 
would  have  obliged  him  to  a  due  consideration 
of  him ;  and  doth  affirm  be  is  yet  as  great  a 
stranger  to  bis  merits,  as  be  was  at  that  time 
so  his  person ;  and  heartrly  wishes  his  obedi- 
ence and  integrity  to  his  majesty  that  now 
reigns  could  have  justified  that  character  of 
him :  but,  to  satisfy  your  lordships  how  ill  he 
deserved  from  his  majesty  and  the  lord  Mor- 
daunt in  the  matters  of  this  article,  saith,  That 
in  the  year  1660,  when  his  majesty  was  pleased, 
oa  his  grace  and  favour,  to  confer  upon  him 
that  important  trust  of  constable  and  governor 
of  the  Castle  of  Windsor,  he  found  Mr.  Tayleur 
in  possession  of  that  house  which  belongs  to 
the  Chancellor  of  the  Garter;  that,  the  first 
installation  being  presently  to  be  solemnized, 
his  majesty  was  pleased  by  his  immediate  war* 
rant  of  the  94th  Feb.  1660,  to  command  that 
within  20  days  the  possession  of  that  house,  in 
habitable  condition,  should  be  delivered  to  the 
Chancellor  of  the  Garter;  with  which  Warrant 
Mr.  Tayleur  being  acquainted,  and  having  pe- 
rused it,  positively  refused  to  remove  upon  that 
-warrant;  but  be  was  advised  by  the  lord  Mor- 
daunt to  consider  better  of  it:  however,  he 
jriici  wards  returned  the  same  answer,  with 
somewhat  more-  stubbornness:  and  his  wife 
being  importuned  by  his  lordship  to  persuade 
her  husband  *to  yield  obedience,  she  said,  she 
would  acquaint  her  husband  with  it :  all  those 
fair  ways  being  essayed,  and  finding  no  obedi- 
eoce,  rather  ttisn  suffer  his  majesty's  commands 
to  be  disputed  by  his  servant,  and  contumaci- 
ously disobeyed  in  his  own  house,  his  lordship 
found  k  necessary,  in  observance  to  the  said 
warrant,  to  command  a  serjeant  of  the  garrison, 
with-  some  few  soldiers,  to  remove  his  goods 
and  family,  yet  with  ail  civility  imngioable; 
which  they  punctually  observed,  and  assisted 
them  iit  carrying  oat  their  goods.  As  to  tbe 
affrightment  of  the  child  out  of  its  wits,  his 
lordship  cannot  think  the  eight  of  soldiers  in 
Windsor  Cestle  sheold  have  such  effect,  the 
child  having  been  seen  playing  and  well  after 
that  time  of  removal,  and,  as  bis  lordship  is 
informed,  was  siek  of  the  worms,  and  this  af- 
jrighcnient  never  spoken  of  till  thi*  occasien.~~ 
■Jhe  dispossession  was  indeed  by  soldiers;  the 
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majesty's  order  under  hi*  majesty's  prisy  i*0** 
of  the  ?qtb  Fehuaxj,  1604,  the  rooms  belonging 
to  the  artificers  of  the  said  Castle  are  command- 
ed to  be  cestorad  to  them ;  and,  that  his  lord- 
ship might  he  sure  to  do  no  man  injury,  he  de- 
sired several  gentlemen  of  the  neighbourhood, 
who  bad  beep  well  acojuaiatcd  witb  the  offices 
said  usage  of  the  said  Castle  (whereof  the  said 
William  Tayleur  was  one),  to  wake  enquiry, 
and  certify  concerning  the  said  rooms  t  which 
all  c>f  them  (except  Mr.  Tayleur)  accordingly 
returned.  *  That  the  rooms  possessed  by  the 
said  William  Tayleur  belonged  to  divers  artifi- 
cers ;'  whereof  Mr.  Tayleur  having  notice  left 
at  bis  house,  his  wife  and  family  there  refused 
to  deliver  possession  according  to  bis  majesty's 
commaods,but  instead  thereof  returned  revilmg 
language ;  and  at  this  time  when  he  was  re- 
moved from  the  said  rooms,  the  said  William 
Tayleur  was  suspended  from  the  place  of  re- 
ceiver by  an  order  of  bis  majesty  and  council, 
a*d  Wr.  Dudley  Rouse  placed  in  the  said  oftoe, 
the  said  rooms  claimed  to  belong  to  the  said 
oftce  were  delivered  to  the  said  person  that  was 
placed  in  the  said  office,  aod  the  rest  to  the  ar- 
tificers to  whom  they  belonged;  but  the  rooms 
as  surveyor  are  still  in  his  possession,  without 
any  disturbance. 

"  To  the  5th  Article  he  saitb,  That  the  sug- 
gestions in  bis  majesty's  Warrant  of  the  30th 
November,  1666,  for  restraining  William  Tay- 
leur from  going  out  of  the  said  Castle,  are  true ; 
and  that  he  was  taken  by  the  marshal  and 
brought  into  the  Castle  without  any  soldiers, 
and  during  bis  restraint  there  he  was  not  a  close 

£risoner  by  his  lordship's  directions,  as  by  his 
irdship's  warrant  will  appear ;  neither  did  he 
at  any  time  refuse  bail  for  him,  for  none  was 
tendered.  And  as  for  Henry  Marten's  liberty, 
his  lordship  saith,  it  was  not  done  with  his  pri- 
vity or  consent ;  but  saith,  he  hath  since  en- 
quired thereinto,  and  finds  the  fact  to  he,  that 
the  Lord  Lovelace,  being  Lord  Lieutenant  of 
the  county,  coming  to  Windsor,  sent  to  the 
officer,  to  desire  leave  for  Henry  Marten  (his 
brother  in  law)  to  dine  with  him,  who  accord- 
ingly gave  bim  leave  and  sent  the  marshal  with 
him,  who  brought  him  back  again. 

«  To  the  6th,  be  saitb,  That  the  first  Habeas 
Corpus  was  returnable  immediate  and  was  de- 
livered in  his  lordship's  absence,  he  being  then 
attending  his  majesty  at  Oxford,  and  did  not 
know  of  the  same  till  after  the  return  thereof. 
The  2nd  Habeas  Corpus  was  not  delivered  to 
his  lordship  till  Saturday  afternoon  at  Windsor, 
and  the  term  ended  oo  Monday  following;  so 
as,  by  reason  of  the  shortness  of  the  time,  be 
could  not  make  return  thereof;  and  his  lordship 
doth  deny  that  be  called  the  person  that  deli- 
vered the  said  writ,  <ra^e  ;' or  used  any  revil- 
ing or  feproachml  language  against  him  for  the 
delivery  of  the  said  writ ;  and  upon  the  Plories 
Habeas  Corpus,  his  lordship  made  a  return 
thereof  in  due  time,  and  the  coon  of  King's 
w  cause  to  bald  him  bound  by  vecog- 
V>  appear  the  last  day  of  the  terra, 


any  information  that  tbojtld  toes* 
liutt  him  for  the  matter*  m  %km  War- 


to  answer 
hibited  against 
rant. 

"To  the  7  th  hesmth,That  he  knows  not  what 
Mr.  Tayleur  might  hear  concerning  his  future 
imprisonment,  nor  what  his  guilt  might  make 
him  apprehend  :  but  that  his  lordship  had  net 
the  least  thought  of  it  himself.  He  assured  a 
noble  peer  of  this  House,  who  writ  to  him  on 
Mr.  Tayleur's  behalf,  that  he  would  not  impri- 
son him  ;  neither  was  he  afterwards  imprisoned 
by  his  -lordship  or  did  any  warrant  or  command 
from  his  lordship  issue  to  that  purpose.  And  as 
to  the  allegation,  that  be  hath  been  enforced  to 
leave  his  wife  and  family,  k  is  surely  a  great  mis- 
take, for  he  oftentimes  sifice  kept  courts  pub- 
licly at  Windsor,  without  interruption,  or  cause 
of  fear. — Having  thus  most  plainly  expressed  to 
your  lordships  the  truth  of  his  proceedings,  be 
numbly  submits  the  same  to  your  lordships* 
judgment." 

The  said  Answer  was  cosaseoaieatcd  to  the 
Commons* 

On  the  21st  of  January,  the  Commons  desire 
the  Lords  to  appoint  a  day  for  proceeding  on 
the  Impeachment.  The  Lords  immediately 
appoiut  Saturday,  the  26th  instant ;  and  at  the 
lord  Mordaunt's  request,  assign  him  counsel 
with  an  Order  for  Witnesses.  On  the  42nd  the 
Commons  appointed  serjeant  Maynard,  sir 
Robert  Atkins,  Mr.  Prynn,  serjeant  Se»,  Mr. 
Coleman,  sir  Thomas  Gower,  sir  Richard  Tem- 
ple, Mr.  Seymour,  sir  Francis  Goodnck, 
Mr.  Moiintague,  Mr.  Svafan,  to  manage 
the  Evidence,  at  the  hearing,  upon  the  Articles 
of  Impeachment. 

January  26. 

This  day  being  appointed  so  hear  the  cause 
concerning  the  lord  viscount  Mordsuiot,  divan 
members  of  the  House  of  Commons  were  swe- 
sent  at  the  bar,  to  manage  the  findence  op  be- 
half of  the  House  of  Commons, 

The  lord  viscount  Mordaunt  sitting  oo  the 
form  near  the  bar  uncovered,  sir  Robert  Atkins, 
one  of  die  managers,  desired  the  impeach- 
ment of  the  House  ef  Commons  against  tht 
said  lord  viscount  Mordaunt  might  be  read ; 
which  was  accordingly  done. 

After  wbioh,  sir  Robert,  Atkioseaid,  "  Ha 
did  observe,  that  the  lord  viscount  Mordaunt 
(the  person  i»|iaached)didsitin  this  bouse  ass 
judge,  which  he  excepted  against,  and  did  also 
except  against  the  lotd  vwouot  Mordajwt'i 
having  counsel  at  the  bar,  to  make  his  defence ; 
which,  he  said;  was  contrary  to  former  prece- 
dents, as  that  of  the  earl  of  Middlesex,  Lord 
Treasurer,  21  J«c  and  that  of  Michael  tie  Is 
Poole,  in  R.  2'stime»who  answered  for  himeeli/ 

Upon  this  the  house  commanded  the  com- 
pany to  withdraw,  to  take  this  business  into 
oonsidesmian.  Aodtheit  lordshipt  considering 
of  the  Precedents  cited  by  the  members  of  the 
Comesons^efpecially  that  of  thevearl  of  Mid- 
dlesex, which  the  boose  inspected  in  the  Jour- 
nal, the  precedent  being  read;  and  also  ate 
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house  ct>ns?de*ift4  of  ft  standing  order  of  this 
boose,  made  Within  one  month  after  the  Case 
of  the  earl  of  Middlesex  for  allowing  of  coun- 
sel in  making  of  defence  in  cases  of  misde- 
meanor*; and  after  a  serious  consideration 
hereof: 

It  is  Ordered,  That  the  Committee  for  Privi- 
leges do  meet  this  afternoon,  to  search  prece- 
dents', concerning  the  demeanor  of  a  peer  at 
the  time  of  his  defence,  being  impeached  by 
the  House  of  Commons  for  misdemeanors,  and 
concerning  counsel  to  be  allowed  to  a  peer  im- 
peached for  misdemeanor*;  and*  ttr  report  on 
Monday  morning  next. 

January  28. . 

The  Earl  of  Bridgewater  reported,"  That  the 
Committee  for  Privileges,  in  obedience  to  their 
jordstnps'  order  on  Saturday  last,  bwvtf  perused 
several  Preoedent»concerniag  the  demeanor  of 
peers  impeached  by  the  House  of  Commons'  fbr 
misdemeanors,  ano>  concerning  the  allowing  of 
coenad  to  persons  so  impeached  ;  and,  upon 
search,  their  lordships  find  these  Precedents 


f«  March  24,  1641.  The  judges  impeached 
by  tbe  House  of  Commons,  upon  their  peti* 
lion,  bait  coonse*  assigned  them,  for  putting  m 
their  answers;  and  making  ttieir  defence.  So, 
the  17th  of  February,  1641,  the  king's  Attorney 
General,  sir  Edward  Herbert,  being  impeached 
by  the  Commons  for  misdemeanors,  had  several 
counsel  assigned  him  ;  and  the  9th  of  March, 

1641,  when  his  cause  came  to  hearing,  sir 
Thomas  Beddingfeild  and  sir  Thomas  Gardiner 
Recorder  of  London  were  committed  by  this 
house;  to  the  Tower  of  London,  for  refusing  to 
be  of  hi*  counsel  being  assigned." 

"  Another  precedent  was  the  6th  of  April, 

1642,  sir  George  Benyon's  Case ;  who,  being 
impeached  by  the  Commons  for  misdemeanors, 
had  counsel  assigned  him ;  and  his  counsel,  and 
a  committee  of  the  Commons  appointed  to 
manage  their  Evidence,  were  present  the  same 
time  at  this  bar  when  the  cause  was  heard. 

«  So  in  the.  Case  of  sir  Richard  Gurney, 
Lord  Mayor  of  London,  who,  upon  bis  im- 
peachment from  the  House  of  Commons,  had 
counsel  assigned  for  bis  defence  the  5th  of  July 
1612  ;  and  the  1st  of  August  he  was  to  attend 
with  his  counsel  and  witnesses;  and  on  tbe 
2nd  of  August  his  counsel  pleaded  in  his  de- 
fence at  this  bar,  at  which  time  a  committee  of 
members  of  the  House  of  Commons  were  pre- 
sent, and  did  manage  the  evidence  against  him 
In  behalf  of  the  Commons. 

"  The  next  precedent  was  in  the  earl  of 
Bristol's  Cfase,  charged  with  treason  by  his 
then  majesty,  who,  on  the  8th  of  May,  1626, 
sent  a  message  to  the  House  of  Peers,  against 
the  allowing  of  counsel  to  the  earl  of  Bristol : 
Whereupon  the  house  made  an  humble  address 
to  his  majesty,  the  15th  of  the .  same  May, 
wherein  they  took  notice  of  their  general  order, 
made  the  28th  day  of  May,  1624,  for  allowing 
of  counsel  to  delinquent*,  at  which  time  his 
majesty  was  present  in  the   house  as  prince  of 


Wales ;  to  which  address  his  majesty's  answer 
of  the  17th  of  May  did  allow  counsel  in  all 
coses  of  misdemeanors,  but  not  in  cases  capital; 
and  yet  his  majesty  was  pleased,  in  that  parti- 
cular Case,  to  allow  counsel,  and  observed. 
That  ibe  general  order  for  counsel,  dated  the 
28th  of  May,  1624,  was  made  upon  the  occa- 
sion of  former  proceedings  against  the  earl  of 
Middlesex. 

"  Another  precedent  was  the  earl  of  Stam- 
ford's Case,  .who,  being  impeached  by  the 
Commons  for  misdemeanors,  made  his  defence 
by  his  counsel,  at  tbe  bar,  the  SOthofSep! 
tember,  1645,  in  the  presence  of  the  Committee 
of  the  House  of  Commons,  who  managed  the 
evidence  against  him ;  and  it  appears  by  the 
presence  of  Lords  that  day,  that  the  earl  of 
Stamford  was  present  in  the  house  both  fore* 
noon  and  afternoon. 

u  As  concerning  the  precedent  urged  by  the 
Committee  of  tbe  Commons  of  Michael  de  la 
Pool,  in  R.  2*8  time,it  appears  that  he  answered 
in  the  house,  but  no  mention  is  made  of  the 
bar." 

^  The  house  entered  into  a  serious  considera- 
tion of  this  Report,  in  relation  to  the  lord  vis* 
count  Mordaunt's  case,  concerning  bis  de* 
meanor  at  the  time  of  his  defence  upon  his  im* 
peachment  for  misdemeanors  ;  and  ordered, 
"  That  the  lower  baron's  bench  should  be  re- 
moved, and  a  stool  set  near  the  bar,  where  the 
lord  viscount  Mordaunt  b  to  sit  uncovered,  as 
a  peer,  but  not  in  the  capacity  of  a  judge  ;, 
and  that  he  shall  be  admitted  counsel  for  his 
defence/9 

A  Message  was  sent  to  the  House  of  Com* 
rrions,  to  let  them  know,  That  the  Lords  are 
now  ready  to  give  an  Answer  to  toe  two  de- 
mands made  by  the  Committee  of  the  House 
of  Commons  on  Saturday  last  in  the  case  ofthe 
proceedings  upon  tbe  lord  viscount  Mordauut't 
impeachment. 

The  Messengers  return  with  this  Answer  5 
That  they  had  delivered  their  message  to  the 
House  of  Commons. 

The  Committee  of  the  House  of  Commons 
being  come  to  the  bar  (the  lord  viscount  Mor- 
daunt sitting  on  a  stool  near  the  bar  within 
uncovered),  the  Sneaker,  by  the  direction  of 
this  house,  told  them, 

"  That  the  Lords  think  fit  there  should  be  a 
difference  in  the  proceedings  of  cases  capita), 
and  crimes  and  misdemeanors  which  are  not  st; 
and  therefore  have  ordered,  the  bid  Mordaunt 
shall  not  sk  in  Ins  place,  but  upon  a  stool 
within  the  bar,  by  his  counsel,  uncovered. 

"  As  to  the  second  demand,  though  they 
find  the  precedent  ofthe  earl  of  Middlesex  jb$ 
as  it  is  cited,  yet  they  find,  that  about  a  mqptfi 
after  in  the  same  session,  there  was  a  solemn 
Order  made  by  the  Lords,  That  counsc)  sbou) 4  h* 
allowed  for  the  future  unto  all  persons!  pur- 
suant unto  which,  they  find  counsel  to  be,  as- 
signed by  my  Lords,  who  did  plead  in  the  pre- 
sence of  a  Committee  ofthe  House  of  Com-, 
mons,  on  the  behalf  of  persons  impeacbeq'  fej 
them;  and  those  were  sir  George  Beoyon,  sir 
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Richard  Gurney,  Lord  Mayor  of  London,  and 
the  earl  of  Stamford;  according  unto  which, 
my  lords  hare  ordered,  that  the  lord  Mordaunt's 
counsel  shall  be  heard,  to  plead  in  his  defence; 
for  which  business  their  lordships  are  now 
ready." 

Upoo  this,  sir  Robert  Atkins,  one  of  the 
Managers  for  the  House  of  Commons,  an- 
swered, "  That  he  craved  leave  to  acquaint 
the  House  of  Commons  with  their  lordships' 
Hesolutions,  because  tbey  receive  their  instruc- 
tions in  this  business  from  the  House  of  Com- 
mons ;w    And  so  departed. 

January  31. 

The  Committee  of  the  Commons  that  were 
appointed  to  manage  the  Evidence  against  the 
lord  viscount  Mordaunt  opon  bis  Impeachment, 
were  admitted  to  the  bar  (the  lord  viscouut 
Mordaunt  sitting  near  the  bar  upon  a  stool,  un- 
covered). 

Sir  Robert  Atkins  said,  "  He  and  the  rest 
.'  were  commanded  by  the  House  of  Commons  to 
attend  their  lordships  concerning  those  two 
things  desired  by  the  House  of  Commons  lately 
in  the  case  of  the  lord  viscount  Mordaunt:  1. 
Concerning  counsel  not  to  be  allowed  to  the 
lord  viscount  Mordaunt.  2.  Concerning  his 
standing  without  the  bar. 

"  Touching  the  first,  the  Commons  do  ac- 
quiesce in  their  lordships'  Resolution,  for  ad- 
mitting him  counsel  in  this  case,  that  so  he 
may  want  no  help  for  his  defence,  though  the 
contrary  hath  been  a  favour  not  denied  to  the 
House  of  Commons  formerly. 

"  But  as  concerning  his  sitting  within  the 
bar,  the  Commons  are  not  satisfied  that  the 
lord  viscount  Mordaunt  should  have  such  great 
respect  shewed  him,  in  regard  their  lordships 
did  not  mention  any  precedent  for  it;  and  the 
Commons  conceive  persons  in  the  like  case 
have  constantly  used  to  stand  without  the  bar : 
Therefore  they  were  commanded  by  the  House 
of  Commons  to  entreat  their  lordships  to  com- 
mand the  lord  viscount  Mordaunt  to  stand  with- 
out the  bar." 

Upon  this,  the  Committee  of  the  House  of 
Commons  withdrew. 

And  the  Lords  took  this  business  into  serious 
consideration,  as  highly  concerning  the  Judica- 
ture of  their  lordships  (the  lord  viscount  Mor- 
daunt standing  in  the  place  where  he  sat  during 
the  presence  of  the  Committee  of  the  House 
of  Commons) :  And  Resolved,  That  the 
Speaker,  by  the  directions  of  this  House,  should 
return  this  Answer  to  the  Committee  of  the 
House  of  Commons : 

■"That  their  lordships  have  further  con- 
sidered of  the  desire  of  the  House  of  Com- 
mons, in  relation  to  the  place  and  posture 
wherein  the  lord  Mordaunt  shall  appear  to 
make  his  defence;  and  judging  it  a  right  in- 
herent in  every  court,  to  order  and  direct  such 
circumstances,  and  matters  of  form,  that  can 
have  no  influence  to  the  prejudice  of  justice,  in 
each  way  as  they  shall  jod^e  fit,  where  the 
same  are  not  settled  otherwise  by  any  positive 


rule,  do  confirm  the  order  already  made  in  this 
case,  as  just  and  equal ;  and  do  wish  you  to 
proceed  to  matter  of  substance."  . 

The  Committee  of  the  House  of  Commooi 
were  called  in  again,  and  received  the  afore- 
said resolution  of  this  House.  Whereupon  sir 
Robert  Atkins  begged  their  lordships'  pardon 
for  not  agreeing  to  their  lord»hips  herein ;  but 
desired  leave  that  they  may  resort  to  the 
House  of  Commons,  for  their  directions  here- 
in. ' 

February  1. 

A  Message  was  brought  from  the  Commons,  I 
by  Mr.  Seymour  and  others:.  To   desire  a 
Conference  touching  the  manner  of  the  pro- 
ceedings upon  the  Impeachment  against  the 
lord  viscount  Mordaot. 

The  Answer  returned  was :  That  their  lord- 
shipshave  taken  their  messageinto consideration, 
and  will  send  an  answer  by  messengers  of  then 
own. 

Upon  this  Message,  it  is  ordered,  That  the 
committee  for  privileges  do  meet  to-morrow  in 
the  afternoon,  and  consider  whether  ever  the 
House  of  Commons  desired  any  Conferences 
concerning  the  manner  of  proceeding  upon 
judicature  before  their  lordships ;  and  to  search 
what  Messages  and  proceedings  have  been 
upon  cases  of  judicature:  and  to  report  the 
same  to  this  House. 

a  February  4. 

The  Lord  Chamberlain  reported,  "  That  the 
Committee  of  Privileges  have  considered  of 
some  Precedents  concerning  the  Message  from 
the  House  of  Commons,  coucerning  the  manner 
of  proceedings  upon  the  Impeachment  against 
the  lord  viscount  Mordaunt;  and  their  lord- 
ships' opinion  is,That  none  of  those  precedents 
they  have  seen  do  come  home  to  the  business ; 
but  the  precedents  being  ready,  they  leave  it 
to  their  lordships'  pleasure,  whether  to  peruse 
any  of  them."  » 

The  House  commanded  these  Precedents  fol- 
lowing to  be  read;  as, 

"  Primo  Jacobi,  26  Maii ;  a  Message  from 
the  House  of  Commons,  concerning  the  bishop 
of  Bristol,  who  was  complained  of  for  writing  a 
book  against  the  Union  of  England  and  Scot- 
land; and  ultimo  Maii,  there  was  a  meeting  be- 
tween Select  Committees  of  both  Houses  about 
the  same;  and  5th  June,  the  said  bishop  made 
an  acknowledgment  of  his  error,  before  a  Com- 
mittee of  both  Houses." 

Another  Precedent  was  in  18  Jacobi,  S8 
May;  a  Message  was  brought  from  the  House 
of  Commons,  against  the  bishop  of  Lincoln,  for 
some  words  he  spoke  in  the  Lords'  House. 

The  4th  of  June,  another  Message  was 
brought  from  the  House  of  Commons  against 
that  business. 

After  a  serious  consideration  and  debate  ; 

The  question  being  put,  "  Whether  to  grant 
a  Conference  with  the  House  of  Commons, 
upon  the  desire  of  a  late  Message  from  the 
House  of  Commons,  concerning  the  manner  of 
proceedings  upon  the  Impeachment  of  the  lord 
*  ' 
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viscount  Mordaunt?"  It  was  resolved  in  the  af- 
firmative. 

A  Message  was  sent  to  the  Commons,  to  let 
them  know,  that  their  lordships  are  now  read/ 
to  give  them  a  present  Conference,  in  the 
Painted  Chamber,  bj  a  Committee  of  both 
Houses,  touching  their  Message  concerning  the 
Impeachment  against  the  lord  viscoant  Mor- 
daunt. 

The  Messengers  return  this  Answer:  That 
they  have  delivered  their  Message  to  the  House 
of  Commons. 

The  Honse  of  Commons  being  ready,  the 
House  of  Lords  was  adjourned  during  pleasure, 
and  the  Lords  went  to  the  Conference;  which 
being  ended,  ihe  House  was  resumed. 

The  earl  of  Anglesey  reported  to  the  Lords 
the  effect  of  the  late  Conference  with  the  Com- 
mons, concerning  the  business  of  the  lord  vis- 
count Mordaunt's  Impeachment : 

"  The  Commons  of  England,  in  parliament 
assembled,  desired  this  Conference,  to  continue 
a  good  correspondency  betwixt  the  two  houses, 
and  to  preserve  the  ancient  manner  of  pro- 
ceed ipgs  in  parliament,  in  taking  notice  of  their 
lordships' last  Answer,  adjudging  it  a  right  inhe- 
rent in  every  court,  to  order  and  direct  such 
circumstances  and  matters  of  form,  that  can 
have  no  influence  to  the  prejudice  of  justice, 
in  such  a  way  as  they  shall  judge  fit,  where  the 
same  are  not  settled:  otherwise  by  any  positive 
role. 

"  The  Commons  conceive  that  the  first  part, 
the  admitting  the  lord  Mordaunt  to  the  place 
now  given  him  upon  his  trial,  may  have  influence 
-to  the  prejudice  of  justice,  by  the  intimidating 
of  witnesses,  when  they  shall  see  the  lord  Mor- 
daunt admitted  to  so  extraordinary  a  favour, 
being  a  person  of  great  command,  and  divers 
of  the. witnesses  living  under  his  command. 

"  As  to  the  other  part  of  the  Lords'  Answer, 
'  That  all  courts  have  power  to  settle  circum- 
<  stances  in  matter  of  form,  that  have  no  in- 
4  fluence  to  the  prejudice  of  justice,  in  such  way 
*  m%  they  shall  judge  fit,!  where  it  is  not  settled 
'  by  any  positive  rule ;'  the  Commons  conceive 
that  precedents  amount  to  a  positive  rule ;  and 
the  manner  of  persons  accused  appearing  at 
their  trials  was  settled  in  the  earl  or  Middlesex* 
case  before  cited,  and  that  was  ruled  by  the 
search  of  precedents. 

"  And  they  added,  that  as  they  are  very  ten- 
der of  the  rights  and  privileges  of  their  lord- 
ships, so  they  hope  their  lordships  will  be  of 
theirs ;  and  concluded,  that  when  this  point  of 
form  shall  be  settled  by  the  lord  Mordaunt's 
coming  to  tbe  bar,  they  shall  be  ready,  accord- 
ing to  their  lordships'  wish,  to  proceed  to  matter 
of  substance." 

Upon  serious  consideration  hereof,  the  Honse 
of  Lords  resolved,  To  let  the  Commons  know, 
the  Lords  are  resolved,  that  their  former  An- 
swer, given  to  the  Commons  the  38th  of  Ja- 
nuary last,  and  confirmed  the  31st  of  Jenuarv, 
shall  stand  ;  and  a  Conference  to  be  desired, 
wherein  tbe  Lords  that  are  to  manage  the  Con- 
ference are  to  signify  their  lordships'  contiuu- 
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ance  of  their  former  order ;  in  which  their  lord- 
ships are  further  confirmed  by  the  precedent  of 
the  bishop  of  Landaff's  case,  18  Jfacobi,  and 
the  earl  of  Stamford's  case,  164  6;  and  to 
let  theni  know  further,  that  their  lordships  will 
be  ready  to-morrow  morning,  to  proceed  in 
the  business* 

A  Message  was  sent  to  the  Commons,  to  let 
them  know,  that  tbe  Lords  intend  to  sit  this  af- 
ternoon, at  Ave  of  the  clock  ;  at  which  time 
their  lordships  desire  a  Conference,  by  a  Com* 
mittee  of  both  Houses,  in  the  Painted  Chamber, 
concerning  the  subject  matter  of  the  last  Con- 
ference, touching  the  Impeachment  of  tbe  lord 
viscount  Mordaunt. 

February  4< 

The  Messengers  sent  to  the  Commons  return 
with  {bis  Answer:  That  tbe  Commons  will  give 
a  Conference,  as  was  desired,  this  morning. 

The  House  was  adjourned  during  pleasure, 
and  the  Lords  went  to  the  Conference ;  which 
being  ended,  the  House  whs  resumed.  And  the 
earl  of  Anglesey  reported,  "  Th%t  the  Lords 
that  managed  this  Conference  had  obeyed  their 
lordships'  direction,  in  urging  those  precedents 
as  were  given  them  in  charge." 

February  5. 

A  Message  was  brought  from  tbe  Commons, 
by  sir  Robert  Holt  and  others;  who  said, "  He 
was  commanded  by  the  Commons  to  desire. a 
Free  Conference,  upon  the  subject  matter  of 
the  last  Conference,  concerning  tbe  Impeach- 
ment against  the  lord  viscount  Mordaunt." 

The  House  taking  this  Message  into  serious 
consideration;  and,  after  a  long  debate,  the 
question  being  put,  u  Whether  to  grant  a  Free 
Conference  to  the  House  of  Commons  in  this 
matter?"  It  was  resolved  in  tbe  negative. 

The  Messengers  of  the  Commons  being  call- 
ed in;  the  Speaker,  by  directions  of  the  House, 
gave  them  this  Answer : 

"  That  tbe  Lords  have  already  stated  the 
manner  of  proceedings  in  tbe  Impeachment  of 
the  lord  Mordaunt ;  and  have  declared  it  in 
their  last  Conference,  and  in  that  Conference 
gave  the  House  of  Commons  notice  that  they 
were  ready  to  proceed  this  morning  in  that  bu- 
siness; they  adhere  to  their  former  resolution, 
and  are  ready  to  proceed  in  the  trial." 

February  6, 

A  Message  was  brought  from  the  Commons, 
to  desire  a  Conference,  upon  an  Answer  deli- 
vered to  their  Messengers  who  desired  a  Free 
Conference  With  their  lordships  upon  the  Im- 
peachment of  the  lord  viscount  Mordaunt.  The 
Answer  returned  was :  That  their  lordships  wilt 
take  their  Message  into  consideration,  and  will 
send  an  Answer  by  Messengers  of  their  own. 

February  7. 

A  Message  was  sent  to  the  Commons  to  let 
them  know,  that  the  Lords  will  be  ready  to 
give  a  Conference,  by  a  committee  of  both 
Houses,  at  11  of  the  olock,  in  the  Fainted 
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Chamber,  upon  the  matter  they  deuced  a  Con- 
ference yesterday. 

The  Messengers  sent  to  the  Commons  return 
this  Answer  ;  That  they  will  come  to  the  Con- 
ference, us  is  desired.  ' 

The  Commons  being  come,  the  House  was 
adjourned  during  pleasure,  aud  the  Lords  went 
to  the  Conference  ;  which  being  ended,  the 
House  was  resumed. 

The  earl  of  Anglesey  reported  the  effect  of 
the  Conference  with  the  House  of  Commons  ; 
which  was  managed  by  sir  Robert  Atkins,  who 
•aid,  "  That  the  House  of  Commons  ;  hare 
desired  this  Conference  concerning  their  lord- 
shi;  s  Answer  to  a  Message  concerning  a  Free 
Conference.  In  their  lordships'  Answer  in  ef- 
fect, their  lordships  denied  a  Free  Conference. 
He  said,  He  was  commanded  to  acquaint 
their  lordships,  that  Conferences,  and  Free 
Conferences,  when,  desired,  are  essential  to 
the  proceedings  of  parliament,  the  only 
means  to  preserve  tbegcod  correspondence 
between  the  two  Houses  of  parliament :  and 
the  denial  thereof,  destructive  to  the  proceed- 
ings of  parliament,  and  unprecedented." 

Upon  a  serious  debate  hereof ;  the  Question 
being  put,  "  Whether  to  desire  a  Free  Con- 
ference from  the  House  of  Commons  upon  the 
subject-matter  of  the  last  Conference  ?"  It  was 
resolved  in  the  Affirmative. 

,  A  Message  was  sent  to  the  Commons,  to 
desire  a  present  Free  Conference,  in  the  Paint- 
ed Chamber,  by  a  committee  of  both  Houses 
concerning  the  subject-matter  of  their  last 
Con/erenoe. 

The  Messengers  return  with  this  Answer : 
That  the  Commons  will  give  a  Free  Conference 
as  is  desired. 

The  same  Lords  as  reported  the  last  Con- 
ference, are  appointed  to  manage  this  Free 
Conference ;  and  the  House  gave  them  these 
directions : 

"  1.  To  let  the  Commons  understand,  that 
this  Conference  their  lordships  desire,  not  in 
reference  to  the  Free  Conference  lately  desired 
by  them,  but  in  relation  to  the  assertion  of  the 
Commons  in  their  last  Conference,  which  their 
lordships  can  no  way  allow ;  and  therefore 
commanded  the  Lords  that  are  to  manage  this 
Free  Conference,  as  to  justify  the  proceedings 
of  their  lordships,  so  to  make  it  appear  to  the 
House  of  Commons,  that  what  they  have  done 
is  neither  destructive  to  the  proceedings  of 
parliament,  nor  unprecedented. — Then  to  shew 
the  precedent  of  1  H.  4.  No.  79,  about  judica- 
ture in  parliament— And  to  urge  the  precedent 
of  12  Jac.  when  the  Lords  denied  a  Conference 
to  the  House  of  Commons  upon  the  point  of 
Impositions. — And  their  lordships  are  to  offer 
what  other  arguments  they  think  fit  to  offer  to 
assert  the  proceedings  of  this  House,  and  to 
destroy  the  assertions  of  the  House  of  Com- 
mons." 

Then  the  House  was  adjourned  during  plea- 
sure, and  the  Lords  went  to  the  Conference ; 
which  being  ended,  the  House  was  resumed. 

The  earl  of  Anglesey  reported, "  That  Che 


Lords  that  were  appointed  to  manage  the  last 
Free  Conference  have  kept  to  their  lordships' 
directions :  and  did  justify  the  proceedings  of 
their  lordships,  and  made  it  aopear  to  the 
House  of  Commons,  that  what  their  lordships 
had  done  is  neither  destructive  to  the  proceed- 
ings of  parliaments  nor  unprecedented ;  wherein 
they  took  this  method ; 

"  First,  Thev  took  notice,  that  their  lord- 
ships desired  this  Conference,  not  in  reference 
to  the  Free  Conference  lately  desired  by  the 
Commons,  but  in  relation  to  the  assertion  or 
position  of  the  Commons  in  their  last  Conference 
this  morning,  which  their  lordships  could  no 
way  allow ;  for  that  their  lordships  had  proceed- 
ed with  great  justice  and  caution  in  this  affair, 
aud  little  expected  that,  after  their  lordships- 
bad,  upon  three  solemn  Debates,  two  whereof 
were  upon  Conferences,  given  the  same  rule 
thrice,  the  House  of  Commons  should  insist 
farther,  and  that  in  so  positive  a  way  as  their 
hut  Conference  imported?  whereupon  their 
lordships,  being  desirous  to  part  with  that  House 
in  that  good  union  and  ratr  correspondence 
with  which  this  session  began,  and  understand- 
ing that  his  Majesty  intended  to  prorogue  the 
parliament  to-morrow,  that  there  might  not 
want  time,  but  the  Commons  might  have  op- 
portunity of  free  debate,  and  receive  satisfac- 
tion, their  lordships  had  thus  presently  ap- 
pointed them  a  Free  Conference,  upon  their 
own  assertion,  wherein,  by  the  freedom  their 
lordsJtfps  fthall  use,  the  Commons  win  have  a 
proof  of  their  kindness,  aud  desire  of  good  in- 
telligence. 

"  Thereupon  their  lordships  urged,  that  what 
they  had  done  in  this  cause  (which  the  Com- 
mons calked  denying  m  effect  a  Free  Conference, 
was  so  far  from  being  destructive  to  the  pro- 
ceedings of  parliament,  that  their  lordship*  cor* 
ceived  it  essential  to  the  preserving  thereof; 
judicature  in  parliament,  by  the  parliament 
Roll  of  1  H.  4.  No.  79,  belonging  only  to  that 
House,  and  not  to  the  Commons  ;  and  this  by 
protestation  of  the  Commons  themselves.  If 
judgment  the  principle,  much  more  all  circum- 
stances, and  the  ruling  of  proceedings  leading 
thereunto ;  a  right  inherent  in  all  courts, 
without  which  -  no  judicature  can  proceed. 
And  shall  this  be  denied  to  this,  the  highest 
court  ?  or  shall  it  be  in  the  power  of  the  House 
of  Commons  to  confer  as  long  as  they  please 
upon  circumstantials  and  matters  of  form,  to 
the  losing  of  the  substance?  If  this  should  be 
allowed,  it  would  render  it  impossible  for  the 
Lords  to  do  justice,  either  in  condemning  or 
acquitting ;  but  the  Commons  might,  if  they 
please,  delay  in  Conferences  upon  Fortes,  until 
the  very  delay,  by  the  charge  of  counsel  and 
witnesses,  prove  a  punishment  before  trial, 
and  so  judicature  in  parliament  prove  a  griev- 
ance and  oppression  to  the  Abject,  instead  of 
justice,  if  three  rules,  given  solemnly  as 
aforesaid,  shall  not  conclude,  where  shall  de- 
bates period  ?  Their  lordships  are  so  far  from 
accounting  judicature  a  right  and  privilege  worth 
tat  insisting  on  upon  such  terms,  that  they  had 
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rather  tee  it  fairly  buried,  than  so  to  enjoy  it, 
when  they  can  neither  justly  puniih  nor  acquit 
persons  accused ;  and,  after  having  delivered 
their' ownjudgme nt  upon  as  full  and  free  debates 
and  consideration  as  they  are  capable  of,  to  be 
further  pressed,.  16 oks  too  like  an  importunity 
that  former  times  have  not  been  so  unbappy 
as  to  meet  with,  and  they  little  expected  from 
this  House  of  Commons.  And  their  lordships 
are  confident  that  House  intended  no  attempt 
upon  their  lordships' judicature.  Other  argu- 
ments were  used  against  the  first  part  of  the 
Commons'  assertion. 

"  As  to  the  second  pert  of  the  assertion,  drat 
it  was  unprecedented,  their  lordships  evinced 
the  contrary  by  the  precedent  of  12  Jacobi, 
produced  and  urged  £>r  the  denial  of  a  Confer* 
ence  to  the  House  of  Commons  upon  the  point 
of  Imposition,  the  darling  subject  of  debates 
in  that  House,  and  whereon  they  might  best 
of  any  thing  iasist  to  confer.  Their  lordships 
doubted  not,  if  they  had  taken  time,  more 
precedents  would  occur ;  bat  oae  was  suffici- 
ent to  destroy  their  general  assertion. 

"  The  Commons  hereupon,  vid.  Sir  Robert 
Atkins,  Mr.  WaUer,  sir  Thomas  Meares,  and 
air  Francis  Goodrick,  by  turns,  told  us,  "  It 
would  be  too  great  a  disregard  to  what  we  had 
mo  fully  offered,  to  make  any  present  answer 
or  give  their  own  sense  to  what  their  lordships 
bad  delivered  ;  besides,  they  were  not  provided 
nor  instructed  to  discourse  this  matter  now, 
being  unexpected  ;  and  that  they  conceived  a 
Conference  ought  regularly  to  have  been  de-, 
aired  by  the  Lords  before  this  Free  Conference, 
that  they  might  have  been  convinced  wirb  the 
lords'  reasons,  or  bad  some  point  issued  to 
treat  and  confer  upon." 

"  To  that  the  Lords  replied,  "  That  they 
were  not  now  to  dispute  that ;  the  Commons, 
having  agreed  to  a  Free  Conference,  allowed 
it  to  be  regular,  and  they  doubted  not  ninny 
precedents  warranted  it ;  but,  if  i bey  had  con- 
ceived otherwise,  the  House  of  Commons  might 
have  declined  it." 

"  The  Commons  acknowledged,  '  They  had 
had  it  in  debate  in  their  House;  but  finding 
that,  if  they  had  refused  us  a  Free  Conference, 
they  had  done  the  same  thing  they  took  excep- 
tion at  in  our  proceedings,  they  had  agreed  to 
our  desire ;  and,  insisting  again  that  they  were 
not  provided  to  confer  upon  what  we  had  ar- 
gued so  largely,  they  desired  leave  to  resort  to 
their  house,  to  acquaint  the  Commons  with  the 
particulars  delivered  by  the  Lords,  and  receive 
their  directions ;  and  according  to  what  further 
order  they  should  receive,  they  would  attend 
their  lordships.' 

"The Lords  said, *  They  could  not  but  won- 
der to  see  them  wave  a  free  conferring  upon  an 
assertion  of  their  own,  stated  at  the  last  Con- 
ference by  themselves,  and  being  the  whole 
matter  then  delivered,  and  that  so  positively, 
that  sure  it  was  done  upon  some  debate  and 
consideration.  We  conceived  we  had  given 
them  an  advantage  by  appointing  a  Free  Con- 
ference immediately  upon  their  own  Confe- 


rence ;  out  were  so  well  assured  of  our  just  and 
warranted  proceedings,  that  they  might' see  we 
were  ready  to  assert  them  by  arguments,  pre-  • 
cedents,  and  debate.  If  the  Commons,  were 
not  now  ready,  the  failing  was  hot  on  our  part 
and  they  might  use  their  liberty ;  concluding, 
that  we  had,  by  this  Conference,  manifested 
our  de»ires  of  closing  with  a  fair  correspondence, 
when  we  undertook  a  Free  Conference  on  the 
sudden,  upon  some  disadvantage.'  And  so, 
with  mutual  expressions  of  kindness,  we  parted ; 
the  Commons  desiring  to  have  the  liberty  to 
peruse  the  Journal  of  IS  Jacobi,  wherein  the 
precedent  is  that  was  cited  by  their  lordshipT; 
which  we  promised  them. 

But  the  whole  of  this  dispute  was  put  an 
end  to  by  the  king's  coming,  on  the  following 
day,  to  the  House  of  Lords  and  proroguing 
the  Parliament. 

On  the  95th  of  October,  1667,  Mr.  Tay- 
leur,  in  a  subsequent  session,  exhibits  another 
Petition,  with  Articles  of  Impeachment  an- 
nexed, against  the  lord  viscount  Mordaunt ; 
which  were  read,  and  Mr.  Tayleur  was  called 
in  and  affirmed  he  was  ready  to  make  out  the 
matter  contained  therein. — A  Committee  is 
appointed  to  consider  of  this  Petition  and  Ar- 
ticles, and  to  examine",  what  new  matter  is  in 
them,  not  contained  in  the  Articles  and  Petition 
formerly  exhibited,  and  to  state  what  that  new 
matter  is9,  atid  the  progress  and  proceedings 
in  this  business  in  the  former  session. — This 
committee  are  ordered,  on  the  7th  of  December, 
to  compare  those  Articles  with  the  former;  and 
on  the  14th  of  December,  they  are  directed  to 
bear  and  examine  witnesses  on  behalf  of  the 
lord  Mordaunt,  and  all  others  concerned,  before 
they  make  their  reportf. 


*  "  The  direction  to  the  Committee  to  exa- 
mine, what  new  matter  is  hi  this  Petition  and 
Articles,  not  contained  in  those  formerly  exhi- 
bited, implies,  that  it  could  be  only  in  this  new 
matter,  that  the  House  could  be  nuw  interested 
— every  thing,  which  was  alleged  in  the  former 
Petition  and  Articles,  remaining  in  the  state,  in 
which  it  was  interrupted  by  the  prorogation  ; 
and,  as  far  as  that  complaint  extended,  liable 
to  be  proceeded  in  whenever  the  Commons 
should  please,  without  any  further  enquiry  or 
examination. — In  the  first  volume  of  Grey*s 
Debates,  page  3,  it  is  expressly  stated,  that  it 
is  only  the  new  matter  of  the  Petition  and  Ar- 
ticles, which  was  referred  to  the  committee;'9 
4  Hatsell. 

f  u  Nothing  further  appears  in  the  Journal 
relating  to  this  matter ;  it  should  seem  (from 
what  lord  Danby  says,  in  his  speech  in  the 
co'irt  of  king's  bench  on  the  *mh  of  May  f68#, 
which  is  reported  in  the  State  Trials,  vol.  II.  p. 
744)that  about  this  time,  lord  Mordaunt  was 
advised  to  take  out  a  pardon  from  the  kiog  for 
these  offences.'*  4  Hatsell.  '         " 

"  The  House  of  Commons  impeached  the 
lord  viscount  Mordaunt,  constable  of  Windsor 
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vant,  disputed  the  king,  according  to  Eehard, 
though  Tayleur  was  hit  servant  alto.  The 
greatest  importance,  of  it  was,  that  it  caused 
a  misunderstanding  between  the  two  Houses, 
which  lasted  to  the  end  of  the  sessions,  when 
the  Speaker,  Turner,  made  a  speech  of  un- 
conscionable length,  February  the  8th,  at  which 
time  the  ting  also  spoke  almost  as  long;  and 
then  the  lord  Roberts,  lord  privy-seal,  proro- 
gued the  parliament  to  the  10th  day  of  Oc- 
tober."   Oldtnixon. 


castle,  for  imprisoning  Mr.  Tayleur,  who  in- 
fended  to  stand  for  one  of  the  burgesses  for 
Wiudsor ;  which  I  mention,  because  the  said 
Tayleur  was  a  prisoner  for  debt  in  the  town 
prison,  when  he  intended  to  stand  for  a  mem- 
ber of  this  parliament,  and  was  taken  thence 
by  the  lord  Murriaunt's  soldiers,  to  be  put  in 
.hold  in  the  castle;  which  lets  us  a  little  into 
the  truth  of  the  archdeacon's  rich  and  wise 
men  before  spoken  of.  The  Impeachment  of 
the  lord  Mordaunt,  who  was  the  king's  ser- 


224.    Examinations  concerning  the  Firing  of   London; 
18  Charles  II.  a. d.  1666* 


UPON  the  second  of  September  1666,  the  fire  I 
began  in  Londou  at  one  Farryner's  bouse,  a 
baker,  in  Pudding-lane,  between  the  hours  of 
one  and  two  in  the  morning,  and  continued 
burning  until  the  6th  of  September  following ; 
consuming,  as  oy  the  Surveyors  appears  in  print, 
373  acres  within  the  walls  of  the  city  of  Lon- 
don, and  63  acres  3  roods  without  the  walls. 
There  remains  75  acres  3  roods  yet  standing 


within  the  walls  unburnt.  Eighty-nine  parish 
churches,  besides  chapels,  burnt.  Eleven  pa- 
rishes within  the  walls  yet  standing.  Houses 
burnt,  13,200. 

x  Upon  the  18th  of  September,  1666,  the  Par- 
liament came  together:  And  upon  the  25th  of 


*  From  a-  Pamphlet,  entitled,  "  A  True  and 
"  Faithful  Account  of  the  several  Informa- 
"  tions  exhibited  to  the  lion.  Committee  ap- 
"  pointed  by  the  Parliament  to  enquire  into 

"■  "the  late  dreadful  Firing  of  the  City  of 
"  London.  Together  with  other  Infortna- 
"  tions  touching  the  Insolency  of  Popish 
$i  Priests  and  Jesuits ;  and  the  Increase  of 
"  Popery,  brought  to  the  Hon.  Committee  ap- 
"  pointed  by  the  Parliament  for  that  purpose. 
"  Printed  in  the  Year  1667." 

How  this  calamity  was  brought  upon  the 
•City  of  London  will  probably  never  he  ascer- 
tained. The  following  is  Burnet  s  account  of 
the  matter  c 

"To  compleat  the  miseries  of  this  year;  the 
plague  was  so  sunk  in  London,  that  the  inha- 
bitants began  to  return  to  it,  and  brought  with 
them  a  great  deal  of  manufacture,  which  was 
Jying  on  the  hands  of  the  clothiers  and  others, 
now  in  the  second  year  of  the  war,  in  which 
trade  and  all  other  consumptions  were  very 
low.  It  was  reckoned,  that  a  peace  must 
come  next  winter.  The  merchants  were  upon 
.that  preparing  to  go  to  market  as  soon  as  pos- 
sible. The  summer  had  been  the  dryest  that 
was  known  of  some  years.  And  London  being 
for  the  most  part  built  of  timber  filled  up  with 
plaster,  all  was  extreme  dry.  On  the  second 
pf  September  a  fire  broke  out,  that  raged  for 
three  days,  as  if  it  h.td  a  commission  to  devour 
every  thing  tbnt  was  in  its  way.  On  the  fourth 
dayitstopt  in  the  midst  of "  very  combustible 
matter. 

u  I  will 'not  enlarge  on  the  extent  nor  the  de- 
struction made  by  the  fire :  many  books  are 


full  of  it.  That  which  is  still  a  great  secret  is, 
whether  it  was  casual,  or  raised  on  design. 
The  English  fleet  had  landed  on  the  Vly,  an 
inland  lying  near  the  Texell,  and  had  burnt  it ; 
upon  which  some  casne  to  De  Witt,  and  offered 
a  revenge,  that,  if  they  were  assisted,  they 
would  set  London  on  fire.  lie  rejected  the 
proposition  :  for  he  said,  he  would  not  make 
the  breach  wider,  nor  the  quarrel  irreconcilable. 
He  said,  it  was  brought  hi  in  by  one  of  the  La- 
bad  is  ts,  as  sent  to  them  by  some  others.  He 
made  no  father  reflections  on  the  matter  till 
the  city  was  burnt.  Then  he  began  to  suspect 
there  had  been  a  design,  and  that  they  had 
intended  to  draw  him  into  it,  and  to  lay  the 
odium  of  it  upon  the  Dutch.  But  he  could 
hear  no  new  a  of  those  who  had  sent  that  propo- 
sition to  him.  In  the  April  before,  some  com- 
mon-wealths-men  were  found  in  a  plot,  and 
hanged ;  who  at  their  execution  confessed, 
they  had  been  spoken  to,  td  assist  in  a  design  of 
burning  London  on  the  second  of  September. 
This  was  printed  in  the  gazette  of  that  week, 
which  I  myself  read.  Now  the  fire  breaking 
out  on  the  second  made  all  people  conclude, 
that  there  was  a  design  some  time  before  on 
foot  for  doing  it. 

'*  The  Papists  were  generally  charged  with  it. 
One  Hubert,  a  French  Papist,  Was  seized  on 
in  Essex,  as  he  was  getting  out  of  the  way  in 
great  confusion.  He  confessed,  he  had  begun 
the  fire,  and  persisted  in  his  confession  to  his 
death,  for  he  was  hanged  upon  no  other  evi- 
dence but  that  of  his  own  confession.  It  is 
true,  he  gave  so  broken  an  account  of  the 
whole  matter,  that  he  was  thought  mad.  Yet 
he  was  blindfolded,  and  carried  to    sereral 
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the  same  month;  the  House  of  Commons  ap- 
pointed a  Committee  to  enquire  into  the  causes 
of  the  late  Fire,  before  whom  the  following  in- 
formations were  given  in,  and  proved  before  the 
Committee;  as  by  their  report  will  more  clearly 
appear,  bearing  dale  the  22nd  of  January  1666. 
And  upon  the  8th  of  Februnry  following,  the 
parliament  was  prorogued ;  before  they  came 
to  give  their  judgment  thereupon. 

September  25,  1666. 

Resolved,  &c.  "  That  a  Committee  be  ap- 
pointed to.  enquire  into  the  causes  of  the  late 
fire,  and  that  it  be  referred  to 
Sir  Charles  Harbord,      Sir  Solomon  Swale, 
Mr.  Sandys,  Sir  Thomas  Toralins, 

Col.  Birch,  Mr.  Seymour, 

Sir  Robert  Brook,  Mr.  Finch, 

Sir  Tho.  Littleton,  Lord  Herbert, 

JMr.  Prio,  Sir  John  Heath, 

Mr.  Jones,  Mr.  Millward, 

places  of  the  city:  and  then,  his  eyes  heing 
opened,  he  was  asked,  if  that  was  the  place : 
and  he  being  carried  to  wrong  places,  after  he 
looked  round  about  for  some  time,  he  said, 
that  was  not  the  place :  but  when  he  was 
brought  to  the  place  where  it  first  broke  out, 
he  affirmed  that  was  the  true  place.  And 
Tillotson  told  me,  that  Howell,  then  the  re- 
corder of  London,  was  with  him,  and  had 
much  discourse  with  him  ;  and  that  he  con- 
cluded, it  was  impossible  that  it  could  be  a 
melancholy  dream  :  the  horror  of  the  fact,  and 
the  terror  of  death,  and  perhaps  some  engage- 
ments in  confession,  might  put  him  in  such 
disorder,  that  it  was  not  possible  to  draw  a 
clear  account  of  any  thing  from  him,  but  of 
what  related  to  himself.  Tillotson,  who  be- 
lieved that  the  city  was  burnt  on  design,  told 
me  a  circumstance  that  made  the  Papists  em- 
ploying such  a  crazed  man  in  such  a  service 
more  credible.  Langhorn,  the  Popish  coun- 
sellor at  law,  who  for  many  years  passed  for  a 
Protestant,  was  dispatching  a  half-witted  man 
to  manage  elections  in  Kent  before  the  Re- 
storation. Tillotson,  being  present,  and  ob- 
serving what  a  sort  of  man  he  was,  asked  Lang- 
liorn,  how  he  could  employ  him  in  suclj  ser- 
vices. Lanchorn  answered,  it  was  a  maxim 
with  him  in  dangerous  services  to  employ  none 
but  .half-witted  men,  if  they  could  he  but  se- 
cret and  obey  orders  :  for  if  they  should  change 
their  minds,  and  turn  informers  instead  of 
agents,  it  would  he  easy  to  discredit  them,  and 
to  carry  off  the  weight  of  any  discoveries  they 
could  make,  by  shewing  they  were  madmen, 
and  so  not  like  to  be  trusted  in  critical  things. 
**  The  most  extraordinary  passage,  though  it 
is  but  a  presumption,  was  told  me  by  Dr.  Lloyd 
and  the  countess  of  Clarendon.  The  latter 
had  a -great  estate  in  the  New  River  that  is 
brought  from  Ware  to  London,  which  is  brought 
together  at  Islington,  where  there  is  a  great 
room  full  of  pipes  that  convey  it  through  all 
the  streets  of  London.  The  constant  order  of 
that  matter  was,  to  fret  all  the  pipes  a  running 


Sir  Richard  Ford,  Sir  Robert  Atkins, 

Mr.  Rob.  Millward,        Sir  Thomas  Gower, 

Sir  William  Lowther,      Mr.  Trevor, 

Sir  Richard  Y»tley,         Sir  Thomas  Clifford, 

Sir  Rowlund  Beckley,    Sir  Hen.  Cesar, 

Sir  Thomas  Allen,  Sir  John  Mon&on, 

Mr.  Whorwoud,  Sir  John  Charlton, 

Mr.  Coventry,  Lord  Alteram, 

Serj.  Miivnard,  Mr.  Pi* pis, 

Sir  Jo.  Talbot,  Sir  Richard  Everard, 

Mr.  Morley,  Mr.  Crouch, 

Mr.  Garraway,  Mr  Merrel, 

Sir  Fran.  Goodrick,        Sir  Will.  Hickman, 

Col.  Strangways,  Sir  Richard  Brown, 

Sir  Edw.  Masspy,  Mr.  Maynard. 

Sir  Ed  oi.  Walpool, 

And  they  arc  to  meet  to-morrow  at  two  of 
the  clock  in  the  afternoon,  in  the  Speaker's 
chnrnher  ;  and  to  seud  for  persons, .  papers, 
and  records. 

Wm.  Goldesbo*otjgh,  CI.  Dom.Com. 


on  Saturday  night,  that  so  the  cisterns  might 
be  all  full  by  Sunday  morning,  there,  being  a 
more  than  ordinary  consumption  of  water  on 
that  day.  There  was  one  Grant,  a  papist, 
under  whose  name  sir  William  Petty  published 
his  Observations  *  on  the  Bills  of  Mortality  : 
lie  had  some  time  before  applied  himself  to 
Lloyd,  who  had  great  oredit  with  the  countess 
of  Clarendon  ,*  and  said,  he  could  raise  that 
estate  considerably,  if  she  would  make  him  a 
trustee  for  her.  His  schemes  were  probable  : 
And  he  was  made  one  of  the  board  that  go- 
verned that  matter :  And  by  that  he  had  a 
right  to  come  as  often  as  he  pleased,  to  view 
their  works  at  Islington.  lie  went  thither  the 
Saturday  before  the  fire  broke  out,  and  called 
for  the  key  of  the  place  where  the  heads  of  the 
pipes  were,  and  turned  all  the  cocks  that 
were  then  open,  and  stopt  the  water,  and  went 
away,  and  carried  the  keys  with  him.  So 
when  the  fire  broke  out  next  morning,  they 
opened  the  pipes  in  the  streets  to  find  water, 
but  there  was  none.  And  some  hours  were  lost 
in  sending  to  Islington,  where  the  door  was  to 
be  broke  open,  and  the  cocks  turned.  And  it 
was  long  Wore  the  water  got  to  London. 
Grant  indeed  denied  that  he  had  turned  the 
cocks.  But  the  officer  of  the  works  affirmed, 
that  he  had,  according  fo  order,  set  them  all  a 
running,  and  that  no  person  had  got  the  keys 
from  hmi,  besides  Grant  who  confessed  he  had 
carried  away  the  keys,  but  pretended  he  did  it 
without  design.  There  were  many  other 
stories  set  about,  as  that  the  papists  in  several 
places  had  asked,  if  there  was  no  news  of  the 
burning  of  London,  and  that  it  was  talked  of 
in  many  parts  beyond  sea,  long  before  the  newt 
could  get  thither  from  London.  la  this  mat- 
ter I  was  much  determined  by  wtfiat  -sir  Tho- 
mas Littleton,  the  father,  told  me.  He  was  a 
man  of  a  strong  head,  and  sound  judgment. 
He  had  just  as  much  knowledge  in  trade,  his- 
tory, the  disposition  of'  Europe,  aifd  the  consti- 
tution of  England,  as  served  to  feed  and  direct 
his  own  thoughts,  and  no  more,    He  lived  all 
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October  9, 1666. 

Ordered,  that  the  members  following  be  Add- 
ed to  the  Committee  appointed  to  enquire  into 
the  censes  of  the  late  Fire,  viz.  sir  John  Pelhnm, 
Mr.  Hugh  Boscowen,  Mr.  Giles  Hungerford,  sir 
William  Lewis,  sir  Gilbert  Gerrard,  sir  John 
Brampstone,  Mr.  Mil  ward,  Mr.  Buscowed  ; 
and  all  the  members  that  serve  for  the  city  of 
London.  W.  Goldbsb rough,  CI.  Dom.  Com. 
October  16, 1666. 

Ordered,  That  Mr.  Davies,  sir  Tho.  Higgins, 

Mr.  St.  John,  sir  Richard  Franklin,  sir  Tho. 

Tompkins,  Mr.  Devereax,  Mr.  Millard,  Mr. 

•  Lewis,  Mr.  Dodswell,  sir  James   Thvn,  Sir 

the  summer  long  in  London,  where  I  was  his 
next  neighbour,  and  had  for  seven  years  a  con- 
stant and  daily  conversation  with  him.  He  was 
Treasurer  of  the  navy  in  conjunction  with 
'  Oftborn,  who  was  afterwards  Lord  Treasurer, 
who  supplanted  him  in  that  post,  and  got  it  all 
into  his  own  hands.  He  had  a  very  bad  opi- 
nion of  the  king ;  and  thought,  that  he  had 
worse  intentions  than  his  brother,  but  that  he 
had  a  more  dexterous  way  of  covering  and 
managing  tbem;  only  his  laziness  made  him 
less  earnest  in  prosecuting  them.  He  had  ge- 
nerally the  character  of  the  ablest  parliament 
man  in  his  time.  His  chief  estate  lay  in  the 
city,  not  far  from  the  place  where  the  fire 
broke  out,  though  it  did  not  turn  that  way.  He 
was  one  of  the  committee  of  the  House  of 
Commons,  that  examined  all  the  presumptions 
of  the  city's  being  burnt  on  design  :  And  he 
often  assured  me,  that  there  was  no  clear  pre- 
sumption made  out  about  it,  and  that  many 
stones,  which  were  published  with  good  as- 
surance, came  to  nothing  upon  a  strict  examina- 
tion. He  was  at  that  time,  that  the  inquiry 
was  made,  in  employment  at  court.  So,  whe- 
ther that  biassed  him,  or  not,  I  cannot  tell. 
There  was  so  great  a  diversity  of  opinions  in 
the  matter,  that  I  must  leave  it  under  the  same 
uncertainty  in  which  I  found  it.  If  the  French 
and  Dutch  had  been  at  that  time  designing  an 
impression  elsewhere,  it  might  have  been  more 
reasonable  to  suppose  it  was  done  on  design  to 
distract  our  affairs.  But  it  fell  out  at  a  dead 
time  when  no  advantage  could  be  made  of 
it.  And  it  did  not  -  seem  probable,  that 
the  Papists  had  engaged  in  the  design, 
merely  to  impoverish  and  ruin  the  nation ; 
for  they  had  nothing  ready  then  to  graft 
upon  the  confusion  that  this  put  all  the  peo- 
ple-in. Above  twelve  thousand  bouses  were 
burnt  down,  with  the  greatest  part  of  the 
furniture  and  merchandize  that  was  in  them. 
AU^means  used  to  stop  it  proved  ineffectual; 
tho'  the  blowing  up  of  houses  was  the  most 
effectual  of  any.  But  the  wind  was  so  high, 
that  {leaks  of  fire  and  burning  matter  were  car- 
ried in  the  air  cross  several  streets.  So  that 
the  fire  spread  not  only  in  the  next  neighbour- 
hood, but  at  a  great  distance.  The  king  and 
the  duke  were  almost  all  the  day  long  on  horse- 
back with  the  guards,  seeing  to  all  that  could 


Ed  w.  Pierse,  Mr.  Colemao,  sir  Tho.  Allen,  Mr. 
Giles  Hungerford,  Mr.  Churchill,  be  added  to 
the  committee  appointed  to  inquire  into  ihe 
causes  of  the  late  Fire. 

Wit.  Goldesbrough,  Cler.  Dom.  Com. 
The  honourable  committee,  according  to  the 
forementioned  orders  of  the  house,  did  meet  in 
the  Speaker's  chamber,  and  having  chosen  Sir 
Robert  Brooke  for  their  chairman,  proceeded  to 
receive  many  considerable  informations  from 
divers  credible  persons,  about  the  matter  where* 
with  they  were  intrusted,  and  thereupon  did  at 
last  agree  that  sir  Robert  Brook  should  make 
the  ensuing  Report  to  the  honourable  House  of 
Commons. 

be  done,  either  for  quenching  the  fire,  or  for 
carrying  off  persons  and  goods  to  the  fields  aU 
about  London.  The  most  astonishing  circum- 
stance of  that  dreadful  conflagration  was,  that, 
notwithstanding  the  great  destruction  that  was 
made,  and  the  great  confusion  in  the  streets, 
I  could  never  hear  of  any  one  person  that  was 
either  burnt,  or  trodden  to  death.  The  king 
was  never  observed  to  be  so  much  struck  with 
any  thing  in  his  whole  life,  as  with  this.  Bat 
the  citizens  were  not  so  well  satisfied  with  the 
duke's  behaviour.  They  thought  he  looked  too 
gay,  and  too  little  concerned.  A  jealousy  of 
his  being  concerned  in  it  was  spread  about 
with  great  industry,  but  with  very  little  ap- 
pearance of  truth.  Yet  it  grew  to  be  gra- 
dually believed,  chiefly  after  he  owned  he  was 
a  Papist."    Burnet. 

"  It  was  upon  the  first  day  of  that  Septem- 
ber, in  the  dismal  year  of  1666  (in  which  many 
prodigies  were  expected  and  so  many  really 
fell  out)  that  that  memorable  and  terrible  fire 
brake  out  in  London,  which  begun  about  mid- 
night, or  nearer  the  morning  of  Sunday,  in  a 
baker's  house  at  the  end  of  Thames-street  next 
the  Tower,  there  being  many  little  narrow  al- 
leys and  very  poor  houses  about  the  place 
where  it  first  appeared ;  and  then  finding  such 
store  of  combustible  materials,  as  that  street  is 
always  furnished  with  in  timber- houses,  die  fire 
prevailed  so  powerfully,  that  that  whole  street 
and  the  neighbourhood  was  in  so  short  a  time 
turned  to  ashes,  that  few  persons  had  time  to 
save  and  preserve  any  of  their  goods;  but  were 
a  heap  of  people  almost  as  dead  with  the  sod- 
den distraction,  as  the  ruins  were  which  they 
sustained.  The  magistrates  of  the  city  assem- 
bled quickly  together,' and  with  the  usual  reme- 
dies of  buckets,  which  they  were  provided 
with :  but  the  fire  was  too  ravenous  to  be  ex* 
tmguished  with  such  quantities  of  water  as 
those  instruments  could  apply  to  it,  and  fasten- 
ed still  upon  new  materials  before  it  had  de- 
stroyed the  old.  And  though  it  raged  furiously 
all  that  day,  to  that  degree  that  all  men  stood 
amazed,  as  spectators  only,  no  man  knowing 
what  remedy  to  apply,  nor  the  magistrates 
what  orders  to  give :  yet  it  kept  within  some 
compass,  burned  what  was  next,  and  laid  bold 
only  on  both  sides;  and  the  greatest  appreben* 
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The  REPORT  of  Sib  ROBERT  BROOK, 
Chairman  to  the  Committee  that  was  ap- 
pointed by  the  House  of  Commons  to  in- 
quire  into  the  Firing  of  the  City  of  Londoo ; 
made  the  22nd  January,  1667. 

In  a  letter  from  Alanson,  of  the  23rd  of  Au- 
gust, 1666,  New  Stile,  written  from  one  Dural 
to  a  gentleman  in  lodging  in  the  house  of  one 
of  the  ministers  of  the  French  Church  in  Lon- 
don, called  M.>  Herault,  there  were  these  ex- 
pressions : 

"  Pray  acquaint  me  with  the  truth  of  certaiu 
news  which  is  common  in  this  country,  that 
a  fire  from  heaven  is  fallen  upon  a  city  called 
Belke,  situated  on  the  side  of  the  River  of 
Thames,  where  a  world  of  people  have  been 
killed  and  burnt,  and  houses  also  consumed" 
which  seemed  a  word  of  Cabal,  cast  out  by 
some  that  were  knowing,  and  others  that  might 
be  ignorant  of  the  &ignmcatiou  of  it. 

Mrs.  Eliztlxtk  Styles  informs,  That  in  April 
last,  in  an  eager  discourse  she  had  with  a  French 

?■   ..    .         i  ■  ■  ■    . 

sion  was  of  the  Tower,,  and  all  considerations 
entered  upon  how  to  secure  that  place. 

"  But  in  the  night  the  wind  changed  and 
carried  the  danger  from  thence,  but  with  so. 
great  and  irresistible  violence,  that  as  it  kept 
the  English  and  Dutch  fleets  from  grappling 
when  they  were  so  near  each  other,  so  it  scat- 
tered the  fire  from  pursuing  the  line  it  was  in 
with  all  its  force,  and  spread  it  over  the  city : 
•o  that  they  who  went  late  to  bed  at  a  great 
distance  from  any  place  where  the  fire  prevail- 
ed, were  awakened  before  morning  with  their 
own  house's  being  in  a  flame ;  and  whilst  en- 
deavour was  used  to  quench  that,  other  houses 
were  discovered  to  be  burning,  which  were  near 
BO  place  from  whence  they  could  imagine  the 
fire  could  come;  all  which  kindled  another  fire 
in  the  breasts  of  men,  almost  as  dangerous  as 
that  within  their  houses. 

'*  Monday  morning  produced  first  a  jealousy 
and  then  an  universal  conclusion,  that  this  fire 
came  not  by  chance,  nor  did  they  care  where 
it  began ;  but  the  breaking  out  in  several  places 
at  so  great  distance  from  each  other  made  it 
evident,  that  it  was  by  coospiracy  and  combi- 
nation. And  this  determination  could  not  hold 
long  without  discovery  of  the  wicked  authors, 
who  were  concluded  to  be  all  the  Dutch  and 
all  the  French  in  the  town,  though  they  had  in- 
habited the  same  places  above  twenty  years. 
All  of  that  kind,  or  if  they  were  strangers,  of 
what  nation  soever,  were  laid  hold  of ;  and 
after  all  the  ill  usage  that  can  consist  in  words, 
and  some  blows  and  kicks,  they  were  thrown 
into  prison.  And  shortly  after,  the  same  con- 
clusion comprehended  all  the  Roman  Catho- 
lics, who  were  in  the  same  predicament  of 
guilt  and  danger,  and  quickly  found  that  their 
only  safety  consisted  in  keeping  within  doors ; 
and  yet  some  of  them,  and  of  quality,  were 
taken  by  force  out  of  their  houses  and  carried 
to  prison. 


servant  of  sir  Vere  Fan,  be  hastily  replied.  You 
English  maids  will  like  the  Frenchmen  better 
when  there  is  not  a  boose  left  between  Temple* 
Bar  and  London-Bridge.  To  which  she  ans- 
wered, I  hope  yoor  eyes  will  never  see  that  t 
be  replyed,  This  will  oume  to  pass  between  June 
and  October. 

William  TisdaU  informs,  That  he  being  about 
the  beginning  of  July  at  the  Greyhound  in  $L 
Martins,  with  Filz-harris  an  Irish  Papist,  heard 
him  say,  there  would  he  a  sad  desolation  in 
September,  in  November  a  worse,  in  December 
all  would  be  united  into  one.  Whereupon  be 
asked  him,  where  this  desolation  would  be? 
be  answered,  in  London. 

Mr.  Light  of  Ratcliff,  having  some  discourse 
with  Mr.  Langhorne  of  tbe  Middle-Temp le, 
Barrister,  (reputed  a  zealous  papist)  about  Fe- 
bruary 15  last,  after  some  discourse  in  dis- 
putation about  religion,  he  took  him  by  the 
band,  and  said  to  him,  You  expect  great  things 
to  1666,  and  think  that  Rome  wiH  be  destroyed, 
but  what  if  it  be  London. 


"  When  this  rage  spread  as  far  as  the  fire, 
and  every  hour  brought  reports  of  some  bloody 
effects  of  it,  worse  than  in  truth  there  were,  the 
king  distributed  many  of  the  privy  council  into 
several  quarters  of  the  city,  to  prevent,  by  their 
authorities,  those  inhumanities  which  he  beard 
were  committed.  In  the  mean  time,  even  they 
or  any  other  person  thought  it  not  safe  to  de- 
clare, "  That  they  believed  that  the  fire  came 
by  accident,  or  that  it  was  not  a  Plot  of  the 
Dutch  and  the  French  and  Papists  to  burn  the 
city ;"  which  was  so  generally  believed,  and  in 
the  best  company,  that  he  who  said  the  con- 
trary was  suspected  for  a  conspirator,  or  at 
best  a  favourer  of  them.  It  could  not  be  con- 
ceived how  a  house  that  was  distant  a  mile 
from  any  part  of  the  fire,  could  suddenly  be  ia 
a  flame,  without  some  particular  malice  ;  and 
this  case  fell  out  every  hour.  When  a  man  at 
the  farthest  end  of  Bread-street  had  made  a 
shift  to  get  out  of  his  house  his  best  and  most 
portable  goods,  because  the  fire  had  approach- 
ed near  them ;  he  no  sooner  had  secured  them, 
as  he  thought,  in  some  friend**  bouse  in  Hol- 
born,  which  was  believed  a  safe  distance,  hut 
he  saw  that  very  house,  and  none  else  near  it, 
in  a  sudden  flame.  Nor  did  there  want-  in  this 
woeful  distemper,  tbe  testimony  of  witnesses 
who  saw  this  villainy  committed,  and  appre- 
hended men  who  they  were  ready  to  swear  threw 
fireballs  into  houses,  which  were  presently 
burning. 

"  The  lord  Mollis  and  lord  Ashley,  who  had 
their  quarters  t.ssigned  about  Newgate  Market 
and  the  streets  adjacent,  had  many  brought  to 
them  in  custody  for  crimes  of  this  nature ;  and 
saw,  within  a  very  little  distance  from  the  place 
where  they  were,  the  people  gathered  together 
in  great  disorder ;  and  as  they  came  nearer 
saw  a  man  in  the  middle  of  them  without  a  hat 
or  cloak,  pulled  and  hauled  and  very  ill  used} 
whom  they  knew  to  be  a  servant  to  the  Porto* 
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Mr.  Kitely  of  Barkin  in  Essex,  informs,  That 
one  Mrs.  Yazley,  a  papist,  of  Ilford  in,  the  said 
county,  came  unto  bis  house,  August  the  13th, 
and  being  in  discourse  with  his  mother,  said, 
They  say  the  uext  Thursday  will  be  the  hottest 
day  that  ever  was  in  England.  She  replied,  1 
hope  the  hottest  season  of  the  year  is  now  past : 
to  v\  hich  she  answered,  I  know  not  whether  it  be 
the  hottest  for  weather  or  for  action.  This  Mrs. 
Yazley  coming  to  the  same  house  the  week  after 
the  fire,  Mr.  Kitely  said  to  her  with  some  trou- 
ble, I  have  often  thought  of  your  hot  Thursday ; 

gal  ambassador,  who  was  presently  brought  to 
theui.  Aud  a  substantial  citizen  was  ready  to 
take  his  oath,  '  That  he  saw  that  man  put  his 

*  hand  in  his  pocket,  and  throw  into  a  shop  a 
'  fire  ball ;  upon  which   he  saw  the  house  iro- 

*  mediately  on  fire  :  whereupon,  being  on  die 
'  other  side  of  the  way,  and  seeing  this,  he 
1  cried  out  to  the  people  to  stop  that  gentle- 
'  man,  and  made  all  the  haste  he  could  him-, 
'self;'  but  the  people  "had  first  seized  upon 
him,  and  taken  away  his  sword,  which  he  was 
ready  to  draw ;  and  he  not  speaking  nor  un- 
derstanding English,  they  had  used  him  in  the 
manner  set  down  before.  The  lord  Holiis 
told  him  what  he  was  accused  of,  and  *  that  he 
'  was  seen  to  have  thrown  somewhat  out  of 
'  his  pocket,  which  they  thought  to  be  a  fireball, 
'  which  was  now  on  fire;'  and  the  people  had 
diligently  searched  his  pockets  to  find  more  of 
the  same  commodities,  but  found  nothing  that 
they  meant  to  accuse  him  of.  Hie  man  stand- 
ing in  great  amazement  to  hear  he  was  so 
charged,  the  lord  Holiis  asked  him,  *  what  it 
'  was  that  he  pulled  out  of  his  pocket,  and 
(  what  it  was  he  threw  into  the  house:'  to 
which  he  answered,  '  that  he  did  not  think  that 
'  he  had  put  his  hand  into  his  pocket;  but  he 
'  remembered  very  well,  that  as  he  walked  in 
4  the  street  he  saw  a  piece  of  bread  upon  the 

*  ground,  which  he  took  up  and  laid  upon  a 
4  shelf  in  the  next  house ;'  which  is  a  custom 
or  superstition  so  natural  to  the  Portuguese, 
that  if  the  king  of  Portugal  were  walking,  and 
saw  a  piece  of  bread  upon  the  ground,  he 
would  take  it  up  with  his  own  hand,  and  keep 
it  till  he  saw  a  fit  place  to  lay  it  down. 

"  The  house  being  in  view,  the  lords  with 
many  of  the  people  walked  to  it,  and  found  the 
piece  of  bread  just  within  the  door  upon  a 
board,  where  he  said  he  laid  it ;  and  the  house 
on  fire  was  two  doors  beyond  it,  which  the  man 
w ho  was  on  the  other  side  of  the  way,  and  saw 
this  man  put  his  hand  into  the  house  without 
staying,  and  presently  after  the  fire  break  out, 
concluded  to  be  the  same  house ;  which  was 
very  natural  in  the  fright  that  all  men  were  in : 
nor  did  the  lords,  though  tliey  were  satisfied, 
set  the  poor  man  at  liberty ;  but,  as  if  there 
remained  ground  enough  of  suspicion,  com- 
mitted him  to  the  constable,  to  be  kept  by 
him  in  his  own  house  for  some  hours,  when 
they  pretended  they  would  examine  him  again. 
Nor  were  any  persons  who  were  seized  upon  in 
.  the  same  manner,  as  multitudes  were  in  all 
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to  which  she  replied,  It  was  not  indeed  upon 
the  Thursday,  hut  it  happened  upon  the 
Sunday  was  sen'night  after.  Mrs.  Yazley  hear- 
ing this  evidence  produced  against  her,  endea- 
voured to  avoid  the  words,  saying,  Thnt  ©poo 
the  13th  of  August  she  did  tell  Mrs.  Kitely, 
that  they  say  the  next  Thursday  will  be  the 
darkest  Thursday  that  ever  was  in  England,  but 
not  otherwise ;  which  she  affirms  to  have  re- 
ceived from  one  Finchman,  an  old  woman  of 
Ilford;  who  being  examined  by  a  justice  of 
peace  to  discover  the  truth  thereof,  denied  that 

the  parts  of  the  town,  especially  if  they  were 
strangers  or  Papists,  presently  discharged,  when 
there  was  no  reasonable  ground  to  suspect; 
but  all  sent  to  prison,  whete  they  were  in  much 
more  security  than  they  could  have  been  ia 
full  liberty,  after  they  were  ouce  known  to  hate 
been  suspected  ;  and  roost  of  them  understood 
their  commitment  to  be  upon  that  ground, 
and  were  glad  of  it. 

"  The  fire  and  the  wind  continued  in  the  same 
excess  all  Monday,  Tuesday,  and  Wednesday, 
till  afternoon,  and  flung  and  scattered  brands 
burning  into  all  quarters;  the  nights  more  ter- 
rible than  the  days,  and  the  light  the  same,  the 
light  of  the  fire  supplying  that  of  the  sun.  And 
indeed  whoever  was  an  eye  witness  of  that  terri- 
ble prospect,  can  never  have  so  lively  an  image 
of  the  last  conflagration  till  Jie  beholds  it ;  the 
faces  of  all  people  in  a  wonderful  dejection  and 
discomposure,  not  knowing' where  they  could 
repose  themselves  for  one  hour's  sleep,  and 
no  distance  thought  secure  from  the  fire,  which 
suddenly  started  up  before  it  was  suspected ; 
so  that  people  left  their  houses  and  carried 
away  their  goods  from  many  places  which  re* 
ceived  no  hurt,  and  whither  they  afterwards  re* 
turned  again ;  all  the  fields  full  of  women  and 
children,  who  had  made  a  shift  to  bring  thither 
some  goods  and  conveniences  to  rest  upon,  at 
safer  than  any  houses,  where  yet  tbey  felt  such 
intolerable  heat  and  drought,  as  if  they  had 
been  in  the  middle  of  the  fire.  The  king  and 
the  duke,  who  rode  from  one  place  to  another, 
aud  put  themselves  into  great  dangers  amongst 
the  burning  and  falling  houses,  to  give  advice 
and  direction  what  was  to  be  done,  underwent 
as  much  fatigue  as  the  meanest,  and  had  as 
little  sleep  or  rest ;  and  the  faces  of  all  men 
appeared  ghastly  and  in  the  highest  confusion. 
The  country  sent  in  carts  to  help  those  misera- 
ble people  who  hod  saved  any  goods:  And  by 
this  means,  and  the  help  of  coaches,  all  the 
neighbour  villages  were  filled  with  more  peo- 
ple than  tbey  could  contain,  and  more  goods 
than  they  could  find  room  for  ;  so  that  those 
fields  became  likewise  as  full  as  the  other  about 
London  and  Westminster. 

"It  was  observed  that  where  the  fire  pre* 
vailed  most,  when  it  met  with  brick  buildings, 
if  it  was  not  repulsed,  it  was  so  well  resisted 
that  it  made  a  much  slower  progress ;  and  when 
it  had  done  its  worst,  that  the  timber  and  all 
the  combustible  matter  fell,  it  fell  down  to  the 
bottom  within  the  bouse,  and  the  walls  stood 
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ever  she  said  any-soon  words  to  Mrs.  Yaziy,  or 
that  she  had  discoursed  with  her  about  any 
such  mutter ;  and  as  to  the  subsequent  words, 
she  sftith  Mrs.  Yazly  denies  ever  to  have  spoken 
them  ;  but  Mr.  Kitely  offered  in  her  presence 
(if  it  *hould  be  derannded)  to  bring  his  mother 
ami  wife  to  testify  the  same. 

William  Ducket,  esq.  a  member  of  the 
House,   informs,  That  one   Henry  Baker  of 

and  enclosed  the  fire,  and  it  was  burned  out 
without  making  a  farther  progress  in  many  of 
those  piaces  ;  and  then  the  vacancy  so  inter- 
rupted the  ftiryof  it,  that  many  times  the  two 
or  three  next  houses  stood  without  much  da- 
mage. Besides  the  spreading,  insnnuch  as  all 
London  seemed  but  one  fire  in  the  breadth  of 
it,  it  seemed  to  continue  in  its  full  fury  a  direct 
line  to  the  Thames  side,  ail  Cheapside  from 
beyond  the  Exchange,  through  Fleet-street; 
insomuch  as  fur  that  breadth,  taking  in  both 
sides  as  far  as  the  Thames,  there  was  scarce  a 
bouse  or  church  standing  from  the  bridge  to 
Dorset-house,  which  was  burned  on  Tuesday 
night  after  Baynard's  Castle. 

"  On  Wednesday  morning,  when  the  king 
flaw  that  neither  the  fire  decreased  nor  the 
wind  lessened,  he  even  despaired  of  preserving 
Whitehall,  but  was  more  afraid  of  Westminster- 
abbey.  But  having  observed  by  his  having 
rimed  all  places,  that  where  there  were  any 
vacant  places  between  the  bouses,  by  which 
the  progress  of  the  fire  was  interrupted,  it 
changed  its  course  and  went  to  the  other  side ; 
be  gave  order  for  pulling  down  many  houses 
about  Whitehall,  tome  whereof  were  newly 
built  and  hardly  finished,  and  sent  many  of  his 
choice  goods  by  water  to  Hampton-Court;  as 
most  of  the  persons  of  quality  in  the  Strand, 
who  had  the  benefit  of  the  river,  got  barges 
and  other  vessels,  and  sent  their  furniture  for 
their  houses  to  some  houses  some  miles  out  of 
the  town.  And  very  many  on  both  sides  the 
Strand,  who  knew  not  whither  to  go,  and  scarce 
what  they  did,  fled  with  the  families  out  of 
their  houses  into  the  streets,  that  they  might 
oot  be  within  when  the  fire  fe.ll  upon  their 
bouses. 

*  Bat  it  pleased  God,  contrary  to  all  expec- 
tation, that  on  Wednesday,  about  four  or  five 
o'clock  in  the  afternoon,  the  wind  fell :  and  as 
an  an  instant  the  fire  decreased,  having  burned 
ell  on  the  Thames  side  to  the  New-buildings  of 
the  Inner-Temple  next  to  White-Friars,  and 
baving  consumed  them,  was  stopped  by  that 
vacancy  from  proceeding  farther  into  that 
bouse;  but  laid  hold  on  some  old  buildings 
which  joined  to  Ram-nlley,  and  swept  all  those 
into  Fleet-street.  And  the  other  side  being 
likewise  destroyed  to  Fetter-lane,  it  advanced 
no  farther ;  but  left  the  other  part  of  Fleet- 
street  to  the  Temple-bar,  and  all  the  Strand, 
unhurt,  but  what  damage  the  owners  of  the 
houses  bad  done  to  themselves  by  endeavour- 
iitg  to  remove;  and  it  ceased  in  all  other  parts 
of  the  town  near  the  same  time :  so  that  the 
greatest  cave  then  was,  to  keep  good  guards 

VOL,  VI. 


Chippenham  in  the  county  of  Wilts,  coming 
from  market  with  one  John  Woodman  of  Kel- 
low  Ay  in  the  same  county,  the  Thursday  before 
the  hre  began  in  London,  they  had  some  dis- 
course about  the  buying  of  a  yoke  of  fat  bul- 
locks, wherein  they  differed,  because  Wood-* 
man  who  was  to  sell  them  was  desired  to  keep 
them  awhile  in  his  hands ;  But  the  said  Wood- 
man denied  so  to  do,  for  that  as  he  alledged, 

to  watch  the  fire  that  wns  upon  the  ground, 
that  it  might  not  break  oot  again.  And  this 
was  the  better  performed,  because  they  who 
had  yet  their  houses  standing  had  not  the 
courage  to  sleep,  but  watched  with  much  lest 
distraction;  though  the  same  distemper  still 
remained  in  the  utmost  extent,  *  that  all  this 
'  had  fallen  out  by  the  conspiracy  of  tbe  French 
*  and  Dutch  with  the  Papists;'  and  all  gaols 
were  filled  with  those  who  were  every  hour  ap-* 
prehended  upon  that  jealousy,  or  rather  upon 
some  evidence  that  they  were  guilty  of  the 
crime.  And  the  people  were  so  sottish,  that 
they  believed  that  all  tbe  French  in  the  town 
(which  no  doubt  were  a  very  great  number) 
were  drawn  into  a  body,  to  prosecute  those  by 
the  sword  who  were  preserved  from  the  fire* 
and  the  inhabitants  of  a  whole  street  have  ran 
in  a  great  tumult  one  way,  upon  the  rumour 
that  the  French  were  marching  at  the  other 
end  of  it;  so  terrified  men  were  with  their  own 
apprehensions. 

M  When  the  night,  though  far  from  being  a  quiet 
one,  had  somewUat  lessened  the  consternation, 
tbe  first  care  tbe  king  took  was,  that  tbe  coun- 
try  might  speedily  supply  markets  in  all  places, 
that  they  who  had  saved  themselves  from  burn- 
ing might  not  be  in  danger  of  starving ;  and  if 
there  had  not  been  extraordinary  care  and  di- 
ligence used,  many '  would  have  perished  that 
way.2  The  vast  destruction  of  corn,  and  all 
other  sorts  of  provisions,  in  those  parts  where 
the  fire  had  prevailed,  had  not  only  left  .all  that 
people  destitute  of  all  that  was  to  be  eat  or 
drank;  hut  the  bakers  and  brewers,  which  in- 
habited the  other  parts  which  were  unhurt,  bad 
forsaken  their  houses,  and  carried  away  all  that 
was  portable :  insomuch  as  many  days  passed 
before  there  were  enough  in  their  wits  and  m 
their  houses  to  fall  to  their  occupations ;  and 
those  parts  of  the  town  which  God  had  spared 
and  preserved  were  many  hours  without  any 
thing  to  eat,  as  well  as  they  who  were  -in  .the 
fields.  And  yet  it  can  hardly  be  conceived, 
how  great  a  supply  of  all  kinds  was  brought 
from  ail  places  within  four  and  twenty  hours. 
And  which  was  more1  miraculous,  in  four  days, 
in  all  the  fields  about  the  town,  which  seemed 
covered  with  those  whose  habitations  were 
burned,  and  with  the  goods  which  they  had 
saved,  there  was  scarce  a  man  to  be  seen : 
all  found  shelter  in  so  short  a  time,  either  in 
those  parts  which  remained  of  the  city  and  in 
the  suWirbs,  or  in  the  neighbour  villages;  all 
kind  of  people  expressing  a  marvellous  chari- 
ty towards  those  who  appeared  to  be  undone. 
And  very  many,  with  more  expedition  than 
3G 
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he  could  not  stay  in  the  country  till  that  time, 
which  Baker  would  have  them  delivered  to 
him  in,  and  being  asked  whither  he  was  going, 
he  refused  to  tell,  asking  what  he  had  to  do  to 


can  be  conceived,  sec  up  little  sheds  of  brick 
and  timber  upon  the  ruins  of  their  own  bouses, 
where  they  chose  rather  to  inhabit  than  in  more 
convenient  places,  though  they  knew  they  could 
not  long  reside  in  those  new  buildings. 

"  The  king  was  not  more  troubled  at  any 
particular,  than  at  the  imagination  which  pos- 
sessed the  hearts  of  so  many,  that  all  this  mis- 
chief had  fallen  out  by  a  real  and  formed  con- 
spiracy ;  which,  albeit  he  saw  no  colour  to  be* 
lieve,  he  fouod  very  many  intelligent  men, 
and  even  some  of  his  own  council  who  did 
really  believe  it.  Whereupon  he  appointed 
the  Privy  Council  to  sit  both  morning  and 
evening,  to  examine ,  all  evidence  of  that 
kind  that  should  .  be  brought  before  them, 
and  to  send  for  any  persons  who  had  been 
committed  to  prison  upon  some  evidence  that 
made  the  greatest  noise;  and  sent  for  the  Lord 
Chief  Justice,  who  was  in  the  country,  to  come 
to  the  town  for  the  better  examination  of  all 
suggestions  and  allegations  of  that  kind,  there 
having  been  some  malicious  report  scattered 
about  the  town,  *  that  the  court  had  so  great 
•  a  prejudice  against  any  kind  of  testimony  of 
'  such  a  conspiracy,  that  they  discountenanced 
«  all  witnesses  who  came  before  them  to  testify 
'  what  they  knew;"  which  was  without  any 
colour  of  truth.  Yet  many,  who  were  pro- 
duced as  if  their  testimony  would  remove  all 
doubts,  made  such  senseless  relations  of  what 
they  had  been  told,  without  knowing  die  con- 
dition of  the  persons  who  told  them,  or  where 
to  find  them,  that  it  was  a  hard  matter  to  for- 
bear smiling  at  their  evidence.  Some  French- 
men's houses  had  been  searched,  in  which  had 
been  found  many  of  those  shells  for  squibs  and 
other  fireworks,  frequently  used  iu  nights  of 
joy  and  triumph;  and  the  meii  were  well 
known,  and  had  lived  many  years  ibere  by  that 
trade,  and  had  no  other :  and  one  of  these  was 
the  king's  servant,  and  employed  by  the  office 
of  ordnance  for  making  grenades  of  all  kinds, 
as  well  for  the  hand  as  for  mortarpieces.  Yet 
these  men  were  looked  upon  as  in  the  number 
of  the  conspirators,  and  remained  still  in  pri- 
son till  their  neighbours  solicited  for  their  li- 
berty. And  it  cannot  be  enough  wondered  at, 
that  iu  this  general  rage  of  the  people  no  mis- 
chief was  done  to  the  strangers,  that  no  one  of 
them  was  assassinated  outright,  though  many 
were  sorely  beaten  and  bruised. 

"  There  was  a  very  odd  accident  that  con- 
firmed many  in  what  they  were  inclined  to  be- 
lieve, and  startled  others,  who  thought  the  con- 
spiracy impossible,  since  no  combination  not 
very  discernible  and  discovered  could  have  ef- 
fected thot  mischief,  in  which  the  immediate 
.  hand  of  God  was  so  visible.  Amongst  many 
Frenchmen  who  had  been  sent  to  Newgate, 
there  was  one  Hubert,  a  young  man  of  five  or 
su.  and  twenty  yean  of  age,  the  Jon  of  a  fa- 


make  that  question :  But  riding  a  little  further, 
the  said  Woodman  expressed  these  words. 
"  You  are  brave  blades  at  Chippenham,  you 
made  bonfires  lately  for  beating  the   Dutch, 


mous  watchmaker  in  the  city  of  Roan ;  and 
this  fellow  had  wrought  in  the  same  profession 
with  several  meo  in  London,  and  had  for  many 
years  both  in  Roan  and  in  London  been  looked 
upon  as  distracted.  This  man  confessed  '  that 
'  he  had  set  the  first  house  on  fire,  and  that  he 
'  had  been  hired  in  Paris  a  year  before  to  do  it : 

*  that  there  were  three  more  combined  with 
'  him  to  do  the  same  thing,  and  that  they  came 
'  over  together  into  England  to  put  it  in  exe- 
(  cution  in  the  time  of  the  plague ;  bat  when 
'  they  were  in  London,  he  and  two  of  his  com- 

*  panions  went  into  Sweden,  and  returned  from 
'  thence  in  the  latter  end  of  August,  and  he 
'  resolved  to  undertake  it;  and  that  the  two 

*  others  went  away  into  France/ 

"  The  whole  Examination  was  so  senseless, 
that  the  Chief  Justice,  who  was  not  looked  upon 
as  a  man  who  wanted  rigor,  did  not  believe  any 
thing  be  said.  He  was  asked, '  who  it  was  ia 
'  Paris  that  suborned  him  to  this  action  :*  To 
which  he  answered,  *  that  he  did  not  know, 
'  having  never  seen  him  before;'  and  in  the 
enlargiug  upon  that  point  be  contradicted  him- 
self in  many  particulars.  Being  asked  '  what 
'  money  he  had  received  to  perform  a  service 
1  of  so  much  hazard/  he  said,  *  he  bad  received 
4  but  a  pistole,  but  was  promised  five  pistoles 
'  more  when  he  should  have  done  his  work  f 
and  many  such  unreasonable  things,  that  no- 
body present  credited  any  thing  he  said.  How- 
ever they  durst  not  slight  the  evidence,  but  put 
him  to  a  particular,  in  which  he  so  fully  con- 
firmed all  that  he  had  said  before,  that  they 
were  surprized  with  wonder,  and  knew  not 
afterwards  what  to  say  or  think.  They  asked 
him,  '  if  he  knew  the  place  where  be  first  pat 
'  fire;'  he  answered,  '  that  he  knew  it  very 
'  well,  and  would  shew  it  to  any  body.9  Upon 
this  the  Chief  Justice,  and  many  aldermen  wbt 
sat  with  him,  sent  a  guard  of  substantial  citi- 
zens with  the  prisoner,  that  he  might  shew  them 
the  house;  and  they  first  led  him  to  a, place  at 
some  distance  from  it,  and  asked  him  <  if  that 
1  were  it;'  to  which  he  answered,  presently, 
'  No,  it  was  lower,  nearer  to  the  Thames/ 
The  house  and  all  which  were  near  it  were  so 
covered  and  buried  in  ruins,  that  the  owners 
themselves,  without  some  infallible  mark,  could 
very  hardly  have  said  where  their  own  houses 
had  stood;  but  this  man  led  them  directly  to 
the  place,  described  how  it  stood,  the  shape  of 
the  little  yard,  the  fashion  of  the  door  and  win- 
dows, and  where  be  first  put  the  fire ;  and  all 
this  with  such  exactness,  that  they  who  had 
dwelt  long  near  it  could  not  so  perfectly  have 
described  all  particulars. 

"  This  silenced  all  farther  doubts.  And 
though  the  Chief  Justice  told  the  king,  *  :h.it 
'  all  his  discourse  was  so  disjointed  that  h<  J 
4  not  believe  him  guilty ;'  nur  was  there  e 
aan  who  proiocu ted  or  accused  him :  >  et  c>  -a 
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but  since  you  delight  in  bonfires,  you  shall  have 
your  bellies  full  of  them  ere  it  be  long,  adding, 
That  if  he  lived  one  week  longer,  he  should  see 
.London  as  sad  a  London  as  ever  it  was  since 

his  own  confession,  and  so  sensible  a  relation 
of  all  that  he  had  done,  accompanied  with  so 
many  circumstances  (though  without  the  least 
shew  of  compunction  or  sorrow  for  what  he 
said  he  had  done,  nor  yet  seeming  to  justify  or 
to  take  delight  in  it ;  but  being  asked  whether 
he  was  not  sorry  for  the  wickedness,  and  whe- 
ther he  intended  to  do  so  much,  he  gave  no 
answer  at  all,  or  mode  reply  to  what  was  said ; 
and  with  the  same  temper  died),  the  jury  found 
him  guilty,  and  he  was  executed  accordingly. 
And  though  no  man  could  imagine  any  reason 
why  a  man  should  so  desperately  throw  away 
his  life,  which  he  might  have  saved  though  he 
had  been  guilty,  since  be  was  only  accused 
upon  his  own  confession ;  yet  neither  the  judges 
nor  any  present  at  the  trial  Hid  believe  him 
guilty,  but  that  he  was  a  poor  distracted  wretch 
weary  of  his  life,  and  chose  to  part  with  it  this 
way.  Certain  it  is,  that  upon  the  strictest  ex- 
amination that  could  be  afterwards  made  by 
the  king's  command,  and  then  by  the  diligence 
of  the  House,  that  upon  the  general  jealousy 
and  rumour  made  a  committee,  that  was  very 
diligent  and  solicitous  to  make  that  discovery, 
there  was  never  any  probable  evidence  (that 
poor  creature's  only  excepted}  that  there  was 
any  other  cause  of  that  woe  nil  fire,  than  the 
displeasure  of  God  Almighty:  the  first  acci- 
dent of  the  beginning  in  a  baker's  house,  where 
there  was  so  great  a  stock  of  faggots,  and  the 
neighbourhood  of  much  combustible  matter, 
of  pitch  and  rosin  and  the  like,  led  it  in  an  in- 
stant from  bouse  to  bouse  through  Thames- 
street,  with  the  agitation  of  so  terrible  a  wind 
to  scatter  and  disperse  it. 

'<  Let  the  cause  be  what  it  would,  the  effect 
<was  very  terrible;  for  above  two  parts  of  three 
of  that  great  ^pity  were  burned  to  ashes,  and 
those  the  most  'rich  and  wealthy  parts  of  the 
city,  where  the  greatest  warehouses  and  the 
best  shops  stood.  The  Royal  Exchange  with 
all  the  streets  about  it,  Lombard-street,  Cheap- 
aide,  Paternoster-row,  St.  Paul's  church,  and 
almost  all  the  other  churches  in  the  city,  with 
the  Old  Bailey,  Ludgate,  all  Paul's  church-yard 
even  to  the  Thames,  and  the  greatest  part  of 
Fleet-street,  all  which  were  places  the  best  in- 
habiteii,  were  all  burned  without  one  house  re- 
maining. 

"  The  value  or  estimate  of  what  that  devour- 
ing fire  consumed,  over  and  above  the  houses, 
could  never  be  computed  in  any  degree :  for 
besides  that  the  first  night  (which  in  a  moment 
swept  away  the  vast  wealth  of  Thames-street) 
there  was  not  any  thine  that  could  be  preserved 
in  respect  of  the  suddenness  and  amazement 
{ail  people  being  in  their  beds  tin*  the  fire  was 
in  their  houses,  and  so  could  save  nothing  but 
themselves),  the  next  day  with  the  violence  of 
the  wind  increased  the  distraction;  nor  did 
many  believe  that  the  fire  was  near  then,  or 


the  world  began.  And  in  some  short  time 
after,  he  should  see  as  bloody  a  time,  as  ever 
was,  since  England  was  England/'  This  dis- 
course  was  not  much  taken  notice  of  at  that 


that  they  had  reason  to  remove  their  goods,  tin 
it  was  upon  them  and  rendered  it  impossible. 
Then  it  fell  out  nt  a  season  in  the  year,  the  be- 
ginning of  September,  when  very  many  of  the 
substantial  citizens  and  other  wealthy  men 
were  in  the  country,  whereof  many  had  not  left 
a  servant  in  their  hou»e?,  thinking  themselves 
upon  all  ordinary  accidents  more  secure  in  the 
goodness  and  kindness  of  their  neighbours,  than 
they  could  he  in  the  fidelity  of  a  tervant ;  and 
whatsoever  was  in  such  houses  was  entirely 
consumed  by  the  fire,  or  lost  as  to  the  owners. 
And  of  this  clasus  of  absent  men,  when  the  fire 
came  where  the  lawyers  had  houses,  ns  they  had 
in  many  places,  especially  Serjeants-inn  in 
Fleet-street,  with  that  part  of  the  Inner  Temple 
that  was  next  it  and  White  Friars,  there  was 
scarce  a  man  to  whom  tliose  lodgings  apper- 
tained wbo  was  in  the  town :  so  that  whatso- 
ever was  there,  their  money,  books,  and  papers, 
besides  the  evidences  of  many  men's  estates  de- 
posited in  their  hands,  were  all  burned  or  lost, 
to  a  very  great  value.  But  of  particular  mens* 
losses  coold  never  he  made  any  computation. 

"  It  was  an  incredible  damage  that  was  and 
might  rationally  be  computed  to  be  sustained 
by  one  small  company,  the  company  of  sta- 
tioners, in  books,  paper,  and  the  other  lesser 
commodities  which  are  vendible  in  that 
Corporation,  which  amounted  to  no  less  than 
900,000/. ;  in  which  prodigious  loss  there  was 
one  circumstance  very  lamentable.  All  those 
wbo  dwelt  near  Paul's  carried  their  goods, 
books,  paper,  and  die  like,  as  others  of  greater 
trades  did  their  commodities,  into  the  large 
vaults  which  were  under  St.  Paul's  church,  be- 
fore the  fire  came  thither :  which  vaults, 
though  all  the  church  above  the  ground  was 
afterwards  burned,  with  all  the  houses  rpund 
about,  still  stood  firm  and  supported  the  found- 
ation, and  preserved  all  that  was  within  them  ; 
until  the  impatience  of  those  wbo  had  lost  their 
houses,  and  whatsoever  they  had  else,  in  the 
fire,  made  them  very  desirous  to  see  what  they 
had  saved,  upon  which  all  their  hopes  were 
founded  to  repair  the  rest. 

"  It  was  the  fourth  day  after  the  fire  ceased 
to  flame,  though  it  still  burned  in  the  ruins,  from 
whence  there  was  still  an  intolerable  heat,  when 
the  booksellers  especially,  and  some  other 
tradesmen,  who  had  deposited  all  tbey  had  pre- 
served in  the  greatest  and  most  spacious  vault, 
came  to  behold  all  their  wealth,  which  to  that 
moment  was  safe :  but  the  doors  were  no  sooner 
opened,  and  the  air  from  without  fanned  the 
strong  beat  within,  but  first  the  dryest  and  most 
combustible  matters  broke  into  a  flame,  which 
consumed  all,  of  what  kind  soever,  that  till  then 
had  been  unhurt  there.  Yet  they  who  had 
committed  their  goods  to  some  lesser  vaults,  at 
a  distance  from  that  greater,  had  better  fortune ; 
and  haying  learned  from  the  second  ruin  of 
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time  it  was  spoken,  bat  when  the  city  of  Lon- 
don was  burned,  the  said  Henry  Baker  gave 
this  information  to  the  snid  Mr.  Ducket^uid 
thereupon  he  issued  out  his  warrant  to  appre- 
hend Woodman,  bat  he  was  gone  out  of  the 
country,  and  cannot  be  heard  of  since. 


their  friends  to  have  more  patience,  attended 
till  the  rain  fell,  and  extinguished  the  fire  in  all 
places,  and  cooled  the  air :  and  then  they  se- 
curely opened  the  doors,  and  received  all  from 
thence  that  they  had  there. 

"  If  so  vast  a  damage  as  300,000/.  befrl  that 
little  Company  of  Stationers  in  books  and 
paper  and  the  like,  what  shall  we  conceive  was 
lost  in  cloth  (of  which  the  country  clothiers  lost 
all  that  they  bad  brought  up  to  Black  well-hall 
against  Michaelmas,  which  was  all  burned  with 
that  fair  structure),  in  silks  of  all  kinds,  in  linen, 
and  those  richer  manufactures?  not  to  speak  of 
money,  plate,  and  jewels,  whereof  some  were 
recovered  out  of  the  ruins  of  those  houses  which 
the  owners  took  care  to  watch,  as  containing 
somewhat  worth  the  looking  for,  and  in  which 
deluge  there  were  men  ready  enou^to  fish. 

«'  The  lord  mayor,  though  a  very  honest  man, 
was  much  blamed  for  want  of  sagacity  in  die 
first  night  of  the  fire,  before  the  wind  gave  it 
much  advancement :  for  though  he  came  with 
great  diligence  as  soon  as  he  had  notice  of  it, 
and  was  present  with  the  first,  yet  having  never 
been  u*ed  to  such  spectacle*,  his  consternation 
was  equal  to  that  of  other  men,  nor  did  he 
know  how  to  apply  his  authority  to  the  reme- 
dying the  present  distress;  and  when  men  who 
were  less  terrified  with  the  obje<  t  pressed  him 
very  earnestly,  "That  he  would  pive  order  for 
the  pr^se 1. 1  pulling  down  those  houses  which 
were  n-  arest,  and  l*v  wh  ch  the  fire  climbed  to 
go  fanlier''  (in-?  doing  whereof  at  that  time 
roigi  t  probably  have  prevented  much  of  the 
initcbief  that  succeeded;,  he  thought  it  not  safe 
counsel,  and  made  no  other  au»«<er,  "  Than 
that  he  dur>t  nor  do  it  without  the  consent  of 
the  owners."  His  want  of  skill  «as  «he  less 
wondered  at,  when  it  w;is  known  afterwards, 
that  some  gentlemen  of  t  he  Inner  Temple  would 
not  endeavour  to  pn serve  the  goods  which 
were  in  the  lodgiu^s  of  absent  persons,  nor 
suffer  others  to  do  it,  "  because,'*  they  said, "  it 
was  against  the  law  to  break  up  any  man's 
chamlier." 

"  The  so  sudden  repair  of  those  formidable 
ruins,  and  the  giving  so  great  beauty  to  ail  de- 
formity I  a  beauty  and  a  lustre  that  city  had 
neter  before  been  acquainted  with)  is  little  less 
wonderful  than  the  fire  that  consumed  it."— 
Clarendon's  Life,  p.  347. 

"  There  came  a  most  dreadful  calamity  upon 
the  city  of  Loudon,  of  which,  this  account  was 
given  by  authority.  '  On  September  2,  at  1 
'  of  the  clock  in  the  morning,  there  happened 

*  to  break  out  a  sad  and   deplorable  fire  in 

*  Pudding- lane  u ear  New- Fish-street,  which  fall- 

*  ing  out  at  that  hour  of  the  night,  and  in  a 

*  quarter  pf  the  town  so  close  built  with  wooden 


Robert  Hubert  of  Roan  iu  Normandy,  who 
acknowledged  that  he  was  one  of  those  that 
fired  the  house  of  Mr.  Farryner  a  baker  in 
Pudding-lane,  from  whence  the  fire  had  its  be* 
ginning,  confessed,  that  he  came  out  of  France 
with  one  Stepheu  Peidloe  about  four  months 


pitched  houses,  spread  itself  so  far  before  day, 
and  with  *ucb  distraction  to  the  inhabitants 
aud  neighbours,  that  care  was  not  taken  lor 
the  timely  preventing  the  farther  diffusion  of 
it  by  pulling  down  houses,  as  ought  to  have 
been:  So  that  this  lamentable  fire  in  a  abort 
time  Became  too  big  to  be  mastered  by  any 
engines  or  working  near  it.  It  fell  out  most 
unhappily  too,  that  a  violent  easterly  wind 
fomented  it,  and  kept  it  burning  all  that  day 
and  the  night  following,  spreading  itself  up  lo 
Grace-Cbarch-street,  and  downwards  from 
Cannon-street  to  the  water-side  as  far  as  the 
Three  Cranes  in  the  Viatry.  The  people  in 
all  parts  about  it  distracted  by  the  va*tness  of 
it,  aud  tbe  particular  care  to  carry  away  their 
goods:  many  attempts  were  made  to  "prevent 
the  spreading  of  it,  by  pulling  down  houses, 
and  making  great  intervals,  but  all  in  vain ; 
the  fire  seizing  upon  the  timber  and  rubbish, 
and  so  cootiuuing  itself  even  through  those 
spaces,  and  raging  in  a  bright  flame  all  Monday 
and  Tuesday,  notwithstanding  bis  majesty  s 
own,  and  his  royal  highnesses .  indefatigable 
and  personal  pains  to  apply  ail  possible  reme- 
dies to  prevent  it,  calling  upon  and  helping 
the  people  with  their  guards,  and  a  great 
number  of  nobility  and  gentry  unwcariedly 
assisting  therein,  for  which  they  were  requited 
with  a  thousand  blessings  from  the  poor  dis- 
tressed people.  By  the  favour  of  God  the 
wind  slackened  a  little  on  Tuesday  oigbt,  and 
tbe  flumes  meeting  with  brick  boiidiags  at  tbe 
Temple,  by  little  and  little  it  was  observed  to 
lose  its  force  on  that  side,  so  that  on  Wednes- 
day morning  we  began  to  hope  well,  and  hit 
royal  highness  never  despairing  or  slaekeaiag 
his  personal  care,  wrought  so  well  that  day,  as- 
sisted in  some  parts  by  tbe  Lords  of  the  Coun- 
cil before  and  behind  it,  that  a  stop  was  put  to 
it  at  the  Temple  C lurch,  near  Helboarn- 
Bridge,  Pie-Corner,  A Idersgafce,  Cripple-gait, 
near  the  lower  end'  of  Coleraan-street,  at 
the  end  of  Basmg-ball-street,  by  the  Pottetn, 
at  the  upper  end  of  Bithopsgate-street  and 
Leaden-hilUtreet,  at  the  Standard  in  Corn- 
hill,  at  tbe  church  in  Fan-CrutrcA-sWeei,  near 
Cloth  work  er's-Hall  in  Mincing-lane,  at  tbe 
middle  of  Mark-lane,  and  at  the  Tower-dock/ 
"  <  On  Thursday  by  Use  blessing  of  God  it 
was  wholly  beat  down  nod  extinguished  ;  but 
so,  as  that  evenisg  it  unhappily  burst  out 
again  afresh  at  the  Temple,  by  the  railing  of 
some  sparks  (as  is  supposed)  upon  a  pile  of 
wooden  buildings  t  but  his  royal  highness  who 
watched  there  that  whole  night  in  person,  by 
the  great  labours  and  diligence  used,  and 
especially  by  applying  powder  to  blow  up  tbe 
houses  about  it,  before  day  most  happily 
mastered  it. 
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before  the  fire,  and  went  into  Sweden  with  him, 
where  he  also  staid  with  him  as  bis  companion 
four  mouth*,  and  then  they  came  together  into 
England  in  a  Swedish  snip  called  the  Skipper, 
where  be  staid  on  board  with  the  said  Peidloe 
till  that  Saturday  night,  in  which  the  fire  brake 

"  '  Divers  strangers,  Dutch  and  Freacb,  were 
'  during  the  fire  apprehended,  upon  suspicion 

*  that  they  contributed  mischeviously  to  it,  who 
'  are  all  imprisoned,  and  informations  prepared 
4  to  make  a  severe  inquisition  thereupon  by  my 
'  Lord  Chief  Justice  Keeling,  assisted  by  some 
'  of  the  Lords  of  the  Privy  Council,  and  some 
'  principal  members  of  the  City  j  notwithstaud* 
4  ing  which  suspicions,  the  manner  of  the  burn* 
'  iog.all  along  jo  a  train,  and  so  blown  forward 
1  in   all  its  way  by   strong  winds,  makes  us 

*  conclude,  the  whole  was  the  effect  of  an  un- 
'  happy  chance,  or  to  speak  better,  the  heavy 

*  hand  of  God  upon  us  for  our  sins,  shewing  us 
'  the  terror  of  his  judgment  in  thus  raising  the 
'  fire,  and  immediately  after  his  miraculous  and 
'  nevar-enough-to -be- acknowledged  mercy   in 

<  putting  a  stop  to  it,  when  we  were  in  the  last 
'  despair;  and  that  all  attempts  for  the  quench- 

*  log  it,  however  industriously  pursued,  seemed 
'  iusumcient.'  His  majesty  then  sat  hourly  in 
1  council,  and  ever  since  hath  continued  mailing 
f  rounds  about  the  city  in  all  parts  of  it  where 
'*  the  danger  aod  mischief  was  greatest,  till  this 
'  morning,  September  8,  that  he  bath  sent  his 

*  grace  the  duke  of  Albemarle,  whom  he  hath 
4  called  for  to  assist' him  on  this  great  occasion, 

<  to  put  his  happy  and  successful  hand  to  the 
'  Enishing  this  memorable  deliverance.1 

41  Such  was  the  account  given  by  authority 
the  same  week  wherein  this  conflagration  hap- 
pened. Various  were  the  opinions  how  this 
tire  began..  Most  people  did  then  look  upon  it 
to  be  the  hand  of  God  in  a  terrible  judgment 
upon  a  wicked  city :  Some  said,  it  was  contrived 
nod  carried  on  by  a  conspiracy  of  Papists, 
which  was  offered  to  be  made  appear  in  the 
popish  Plot;  Others  did  suspect  it  en  in- 
sidious way  of  the  Dutch  and  French  mak- 
ing war  upon  us,  their  two  sleets  being  nearest 
Co  join  at  that  very  time.  There  was  -  but 
one  man  -tried  at  the  Old- Bailey  for  being  the 
incendiary,  who  was  convicted  by  his  own  con- 
fession, end  executed  for  it.  His  name  was 
Robert  Hubert  a  French  Hogonot  of  Rohan  in 
Normandy.  Some  people  shammed  away  his 
confession  and  said  be  was  mm  compoi,  and 
had  a.  mind  it  seems  to  assume  the  gl«»ry  of 
being  hanged  for  the  greatest  villain :  Others 
aay,  he  was  sober  and  penitent,  and  being  after 
conviction  carried  through  the  ruins  to  shew 
where  he  put  fire,  he  himself  directed  through 
the  ashes  and  rubbish,  and  pointed  at  the  very 
spot  whereon  the  first  burning  house  bad  stood. 
It  was  soon  after  complained  o£  that  Hubert 
waa  not  sufficiently  eaamined,  who  set  him  to 
wot  IT,  or  who  joined  with  him.  And  Mr. 
Hawles,  in  his  Remarks  upon  Fits-Harris's  trial, 
is  bold  to  say,  that  the  Commons  resolving  to 
etamiae  Hubert  opon  that  matter,  omt  day 


out.  When  Peidloe  taking  him  out  of  the  ship* 
carried  him  into  Pudding-lane,  and  he  Wing 
earnest  to  know  whither  he  would  carry  him, 
be  would  not  satisfy  him  till  be  had  brought 
him  to  the  place,  and  then  he  told  him,  he  had 
brought  three  balls,  and  gave  him  one  of  them 


Hubert  was  hanged  before  the  bouse  sat,  and 
so  oould  tell  no  farther  tales.  But  among  ail  the 
proofs  or  conjectures,  nothing  more  certain  than 
this,  that  in  the  beginning  of  this  very  year, 
John  Rathhone,  William  Sanders,  and  sk 
others,  formerly  officers  or  soldiers  in  the  great 
Rebellion,  were  tried,  convicted  and  executed 
for  conspiring  the  death  of  his  majesty,  and  the 
subversion  of  the  government;  in  order  where- 
unto  the  city  of  London  was  to  be  set  on  fire 
by  them  on  Sept.  3,  which  by  some  astrological 
scheme  they  pitched  upon  as  a  lucky  day  for 
such  an  enterprise.  So  as  the  fire  being  after- 
ward at  the  height  of  that  very  day,  made  people 
call  that  late  trial  to  remembrance,  and  sent 
them  hack  to  a  public  gazette  of  April  SO, 
1666,  Nunib.  48,  wllerein  a  notorious  account 
of  the  discovery  and  erideace  of  that  plot  to 
fire  the  city  is  delivered  ia  print.  And  it  so  far 
encreased  a  suspicion  of  the  malice  of  our 
foreign  enemies,  that  those  conspirators  so  con- 
demned and  executed  were  said  to  lie  under  the 
direction  of  a  committee  who  sat  constantly 
in  London,  and  received  orders  from  another 
council  in  Holland."  *  Kennett. 


*  "  The  misfortune  which  this  year  befel  the 
city  of  London,  I  mean  the  Fire  which  laid  so 
great  a  part  of  that  vast  city  in  ashes,  gave  e 
fresh  occasion  to  the  enemies  of  the  republi- 
cans, to  charge  them  with  being  the  authors 
thereof.  This  was  only  because  the  fire  hap- 
pened to  break  out  the  3d  of  September,  a  day 
e*<eemed  fortunate  by  the  republicans,  on  ac- 
count of  the  victories  of  Dunbar  and  Worces- 
ter, obtained  by  Oliver  Cromwell,  when  gene- 
ral of  the  armies  of  the  commonwealth  ef 
England.  Men  failed  not  to  give  a  scope  to 
their  imagination,  and  to  form  conjectures  upon 
the  causes  and  authors  of  this  ftrt.  The  pious 
and  religious  ascribed  it  to  the  just  vengeance 
of  heaven,  on  a  chy,  where  vice  and  immora- 
lity reigned  so  openly  and  shamefully,  and 
which  had  not  been  sufficiently  humbled  by  the 
raging  pestilence  of  tlie  foregoing  ^ear.  Some 
again,  as  I  have  said,  ascribed  this  misfortune 
to  the  malice  of  the  republicans ;  others  te  the 
papists.  And  there  were  some  so  bold,  as  even 
to  suspect  the  king  and  the  duke  of  York.  But 
though  several  suspected  persons  were  impri- 
soned, it  was  not  possible  to  discover,  or  prove, 
that  the  baker's  house,  where  this  dreadful  ea- ' 
lamtty  first  broke  out,  was  fired  on  purpose. 
However,  ode  Robert  Hubert  a  French  hugue- 
not, native  of  Roan,  and  a  lunatic,  confessing 
himself  guilty  of  this  fact,  was  condemned  ana , 
executed.  But  it  appeared  afterwards,  by  the 
testimony  of  the  master  of  the  ship,  who  brought 
him  from  trance,  tbat  though  he  was  landed 
at  the -feme,  he  did  not  arrive  in  London  till 
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to  throw  into  the  bouse,  and  he  would  have 
heen  further  satisfied  in  the  design,  as  he  said, 
before  he  would  execute  it :  But  Peidloe  was 
so  impatient  that  he  would  not  hear  him,  and 
then  he  did  the  fact,  fthich  was,  that  he  put 
a  fire-ball  at  the  end  oi  a  long  pole,  and  lighting 
it  with  a  piece  of  match,  he  put  it  in  at  a  win- 
dow, and  staid  till  he  saw  the  house  in  a  flame. 
He  confessed  that  there  were  three  and  twenty 
complices,  whereof  Peidloe  was  the  chief. 


Mr.  Graves  a  French  merchant  living  in  St. 
Mary  Axe,  imformed  this  committee,  that  he 
had  known  Hubert  ever  since  be  was  foor 
years  old,  and  hath  ever  observed  him  to  be 
a  person  of  a  mischievous  inclination,  an* 
therefore  fit  for  any  villainous  enterprise ;  And 
because  of  his  knowledge  he  had  of  him,  he 
went  to  visit  him  in  prison,  where  when  be  saw 
him,  he  could  not  but  commiserate  the  condi- 
tion wherein  to  he  had  brought ,  himself.     And 


two  days  after  the  fire  began.  It  is  pretended 
likewise,  that  a  Dutch  boy,  ten  years  of  age, 
confessed,  that  his  father  and  himself,  had 
thrown  fire-balls  into  the  baker's  house,  through 
a  window  that  stood  open.  But,  besides  the 
objection  which  may  be  made  to  this  testimony 
from  the  boy's  age,  there  must  have  been  some 
circumstance  in  his  narrative,  not  agreeable  to 
the  fact,  since  it  was  not  thought  proper  to 
make  a  farther  enquiry.  Perhaps  this  was  only 
*a  groundless  report. 

"  But  that  which  gives  most  cause  to  believe 
this  fire  did  not  happen  casually,  is  the  testi- 
mony of  Dr.  Lloyd,  ^afterwards  bishop  of  Wor- 
cester. That  prelate  told  Dr.  Burnet, '  That 
•  one  Grant,  a  papist',  had  some  time  before  ap- 
.  piied  himself  to  Lloyd,  who  had  great  credit 
with  the  countess  of  Clareudon  (who  had  a 
large  estate  in  the  New  Rivernhac  is  brought 
from  Ware  to  London)  and  said,  he  could 
raise  that  estate  considerably,  if  she  would 
make  him  a  trustee  for  her.  His  schemes  were 
probable,  and  he  was  made  one  of  the  board 
that  governed  that  matter;  and  by  that  he 
had  a  right  to  come  as  often  as  he  pleased  to 
view  their  works  at  Islington.  He  went  thi- 
ther the  Saturday  before  the  fire  broke  out, 
and  called  for  the  key  of  the  place  where  the 
heads  of  the  pipes  were,  and  turned  all  the 
cocks  that  were  then  open :  and  stopped  the 
'  water,  and  went  away,  and  carried  the  keys 
with  him.  So  when  the  fire  broke  out  next 
morning,  they  opened  the  pipes  in  the  streets 
to  find  water,  but  there  was  none.  And 
some  hours  were  lost  in  sending  to  Islington 
where  the  door  was  to  be  broke  open,  and  the 
cocks  turned;  and  it  was  long  before  the 
water  got  to  London.  Grant  indeed  denied, 
that  he  had  turned  the  cocks.  But  the  officer 
of  the  works  affirmed,  that  he  had,  according 
.  to  order,  set  them  all  a  running,  and  that  no 
person  bad  got  the  keys  from  him  besides 
Grant ;  who  confessed,  he  had  carried  away 
the  keys,  but  pretended  he  did  it  without 
design/ 

"  This  is  Dr.  Burnet's  account,  and  agrees 
in  the  main  with  Echard's  in  his  History  of 
England.  However*  an  anonymous  author, 
who  has  writ  against  Dr.  Burnet's  history,  ac- 
cuses him  directly  of  falsehood,  and  asserts  that 
'  Grant  was  not  one  of  the  board  till  after  the 
fire/  But  it  is  difficult  to  know,  what  regard 
is  due  to  the  testimony  of  this  anonymous 
writer,  whereas  one  can  hardly  help  crediting 
that  illustrious  prelate,  when  he  says,  he  had 
it  from  Dr.  Lloyd,  that  Grant  was  made  one 


of  the  board  before  the  fire,  and  that  it  was  by 
his  means.  However,  this  great  fire  was  gene- 
rally imputed  to  the  papists,  and  the  rather, 
because  several  other  things  afterwards  helped 
to  confirm  this  suspicion."     11  Rapin  285. 

"  The  very  great  wickedness  of  introducing 
the  Fire  of  London,  with  a  tale  of  a  plot  carried 
on  by  Dissenters,  is  fit  for  no  History  but  the 
Compleat  one,  and  its  copy  the  Archdeacon's. 
It  is  done  to  throw  off  any  suspicion  of  guilt 
from  the  Papists.  I  have  set  the  negotiation 
with  general  Ludlow  in  a  fair  light.  Echaid 
has  his  Memoirs  before  him,  in  which  he  had 
read,  that  Ludlow  would  not  engage  with  the 
Dutch,  but  on  certain  conditions,  which  they 
did  not  think  fit  to  comply  with,  and  he  blesses 
God  that  he  had  not  engaged  with  them  ;  since, 
by  the  Treaty  of  Peace  soon  after  concluded, 
they  obliged  themselves  to  deliver  up  the  very 
man  whom  they  so  much  courted  to  serve 
them.  Yet  does  Echard  with  unparalleled  as- 
surance affirm  that  Rathbone's  plot  was  a  coo- 
catenation  with  Ludlow's,  and  to  honour  Rath- 
bone,  and  make  somebody  of  him,  gives  fiira 
the  command  of  a  regiment.  His  fellow  plot- 
ters were,  Thomas  Flint,  William  Sanhden, 
Henry  Tucker,  Thomas  Evans,  John  Myle*, 
William  Westcott,  who  besides  killing  the  kW, 
were  to  kill  general  George  Monk,  alderman 
sir  John  Robinson,  and  alderman  sir  Richard 
Browne,  and  when  they  had  knocked  them  on 
the  head,  they  were  to  declare  for  an  equal 
division  of  lands.  Mr.  Ludlow  was  to  put 
himself  in  arms,  and  come  over  to  fight  for 
some  land.  He  had  enough  of  bis  own,  if  they 
would  have  let  him  enjoy  it ;  he  had  Maidee- 
Bradley  in  Wiltshire,  but  sir  Edward  Seymour 
kept  it  from  him,  and  several  other  manors  in 
Wiltshire  and  Somersetshire,  a  fairer  inherit- 
ance than  his  countryman  Hyde  was  bora  to ; 
and  if  he  fought  for  any  lands,  tbey  must  have 
been  for  less  than  his  own,  since  opon  an 
equal  division,  so  much  would  not  have  corns 
to  bis  share ;  and  because  he  was  a  half-witted 
credulous  creature,  he  will  do  nothing  hot  on 
some  lucky  day.  Rathbone  and  he  will  have  a 
planet  on  their  side,  and  therefore  they  have 
the  nativity  of  their  plot  cast  in  April,  and 
found  by  Lilly's  almanack  also,  that  the  3rd  of 
September  was  a  day  of  luck.  .As  to  tliese 
plotters  intending  to  join  the  Dutch  if  they  had 
landed,  I  doubt  it  not,  and  that  ajgreat  many 
thousands  would  have  done  the  same,  for  one 
cannot  think  that  the  late  acts  of  parliament 
and  government  had  made  the  people  in  love 
with  it.    The  French  king  said  of  king  Charks 
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for  his  better  discovery  of  the  fact,  he  told  him 
the  said  Hubert,  that  he  did  not  believe  he  had 
done  that  of  which  he  confessed  himself  guilty ; 
To  which  Hubert  replied,  « Yes  sir,  I  am 
'  guilty  of  it,  and  have  been  brought  to  it  by  the 
c  instigation  of  M.  Peidloe ;  But  not  out  of 
/  any  malice  to  the  English  nation,  but  from  a 
'  desire  of  a  reward,  which  he  promised  me 

*  upon  my  return  into  France/ 

at  this  time,  '  The  king  of  England  has  no 
friend  nor  ally,  and  is  obliged  to  carry  on  the 
war,  with  the  forces  of  a  kingdom  only,  divided 
into  several  sects,  all  disaffected  to  his  govern- 
ment/ These  plotters  doubtless  would  have 
joined  Ludlow,  or  Doleman,  or  the  first  com- 
mander that  offered  to  lead  them :  they  might 
intend  it,  they  might  talk  of  it,  and  say  enough 
to  be  hanged  for  it ;  but  that  Mr.  Sidney,  and 
lieutenant-general  Ludlow,  would  engage  with 
•uch  fellows  is  incredible  and  monstrous  in  ima- 
gination. 

"  I  have  mentioned  the  wickedness  of  join- 
ing Mr.  Ludlow's  negotiations  with  the  Dutch 
with  Kathbone's  plot,  and  Rathbone's  plot  with 
the  fire  of  London ;  and  to  prove  it,  I  need 
only  repeat  the  archdeacon's  words :    *  The 

*  third  of  September  was  a  day  auspicious,  and 

*  full  of  expectation  from  one  party,  but  at  this 
'  time  ominous  and  direful  to  the  nation ;  and 

*  though  the  hand  of  justice  laid  hold  of  these 

*  last  criminals,  yet  the  city  was  burnt  at  the 
'very  time  thus  projected  and  prognosticated ; 

*  which  gave  a  strong  suspicion,  though  not  a 
'  full  proof  of  the  authors  and  promoters ;'  and 
that  by  concatenation,  colonel  Adney,  lieu- 
tenant-general Ludlow,  colonel  Doleman,  Mr. 
Say,  &C(  were  concerned  with  Flint,  Tucker, 
&c.  who  were  hanged  six  months  before,  for  a 
plot  to  set  London  on  fire  on  the  third  of  Sep- 
tember. I  might  here  make  use  of  the  strong 
phrase  used  by  bishop  Burnet  before  mention- 
ed ;  but  though  such  histories  little  deserve  it, 
I  will  observe  more  decorum,  and  to  shew  I 
might  make  use  of  it,  read  what  Echard  says 
of  the  duke  of  York's  diligence  to  put  out  the 
fire  :  '  He  was  as  diligent  as  possible;  he  com- 
4  mended  and  encouraged  the  forward ;  he  as- 
'  sisted  the  miserable  sufferers,  and  gave  a  most 

*  generous  example  to  all,  by  the  vigorous  op- 

*  position  he  made  against  the  devouring 
4  flames/  Contrary  to  all  which,  it  is  knowu 
that  the  gaiety  of  his  look  and  air  discovered 
the  pleasure  he  took  in  that  dreadful  spectacle. 
Bishop  Burnet  tells  us,  '  The  citizens  were  not 
'  well  satisfied  with  the  duke's  behaviour;  they 
'  thought  he  looked  too  gay,  and  too  little  con- 

*  cerned/ 

"  On  September  the  3d,  after  midnight, 
London  was  set  on  fire.  On  September  the 
3d,  the  Exchange  was  burnt,  and  in  three  days 
almost  all  the  city  within  the  walls.  The  sea- 
son before  had  been  exceeding  dry,  and  the 
wind  in  the  east,  where  the  fire  began.  The 
people  having  none  to  conduct  them  right, 
could  do  nothing  to  resist  it,  hut  stand  and  see 
their  houses  }>ura  without  remedy,  the  engines 


It  is  observable,  that  this  miserable  creature 
who  confessed  himself  to  the  conimitiee  to  be  a 
Protestant,  was  a  Papist,  and  died  so.  And  as 
for  the  aforesaid  Peidloe,  the  said  Mr.  Graves 
informed,  that  he  had  had  a  full  knowledge  of 
him,  and  knew  him  to  be  a  very  debauched  per- 
son, and  apt  to  any  wicked  design.  Moreover  for 
a  clear  conviction  of  the  guilt  of  the  aforesaid 
Hubert,  Mr.  Lowman  the  keeper  of  the  White- 


being  presently  out  of  order  and  useless.  The 
streets  were  crowded  with  people  and  carts  to 
carry  away  what  goods  they  could  get  out. 
They  who  were  most  active,  and  had  also  most 
money  to  pay  cartage  at  exorbitant  prices,  as 
five,  ten,  twenty,  and  thirty  pounds  tor  a  cart, 
saved  much,  and  the  rest  lost  almost  all.  The 
loss  in  houses  and  goods  is  scarcely  to  be  va- 
lued; and  among  the  rest,  the  loss  of  books 
was  an  exceeding  great  detriment  not  to  the 
Owners  only,  but  to  learning.  Almost  all  the 
booksellers  in  St.  Paul's  Church-yard^  brought 
their  books  into  vaults  under  St.  Paul's  church, 
where  it  was  thought  almost  impossible  that  fir* 
should  come.  But  the  church  itself  being  on 
fire,  the  prodigious  weight  of  stones  falling 
down,  broke  into  the  vaults,  let  in  the  fire,  ana 
the  booksellers  could  not  come  near  to  save  tbeif 
books.  The  library  at  Sion  college,  aud  most 
private  libraries  in  London  were  burnt ;  inso- 
much that  the  one  article  of  books  only,  lost  in 
the  fire,  amounted  to  150,000/. 

"  The  fire  broke  out  in  Pudding-lane ,  at  the 
house  of  one  Fnriner  a  baker,  and  spread  itself, 
besides  breadth,  from  almost  Tower-hill  to  St. 
Dunstan's  church  in  Fleet-street.    After  it  had 
burnt  almost  three  days  and  nignts,  some  sea- 
men taught  the  people  to  blow  up  some  of  the 
next  houses  with  gunpowder,  which  stopped 
the  fire;  so  that  contrary  to  the  inscription  on 
the  Monument, '  there  were  human  counsel*' 
in  the  stopping  of  the  fire,  though  these  coun- 
sels must  be  acknowledged  as  the  will  ofHeaveti. 
It  stopped  at    Holborn  Bridge,  and  near  St. 
Dunstan's  church  in  Fleet-street,  and  at  Sepul- 
chre's church,  when  the  church  was  burnt ;' 
wand  at  Christ  church,  when  the  church  was 
(burnt ;  and  near  Aldersgate  and  Cripplegate, 
and  other  places  at  the  wall;  and  in  Austin- 
Friars;  the  Dutch  church  stopped  it,  and  es- 
caped.   It  stopped  in  Bishopsgate-street,  and 
Leadenhall-street,  and  Fenchurch-street,  in  the 
midst  of  the  streets,  and  short  of  the  Tower. 
All  beyond  the  river,  and  Soothwark,  escaped. 
There  perished  in  the  flames   13,900  houses, 
valued  one  with  another  at  no  more  than  95/. 
yearly  rent,  amount  at  19  years  purchase  to 
3*900,000/.     The  87  churches,  the  spacious 
cathedral  of  St.  Paul's,  the  6  chapels,  the  Ex- 
change, Custora-house?  Guildhall,  the  magni- 
ficent halls  of  companies,  the  several  principal 
city  gates,  with  other  public  edifices  and  col- 
leges, may  be  well  valued  at  8,000,000/.    The 
wares,  houshold  goods,  money  lost  and  spoiled 
by  the  fire,  or  pilfered  away1  by  those  wretches 
(that  made  their  gains  of  the  common  calamity, 
may  modestly  be  computed  atabove,  9,000,000* 
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Lion  prison  was  appointed  to  set  faint  upon  a 
horse,  and  to  go  with  hia>,  and  to  see  if  be 
ooutd  find  out  the  place  where  he  threw  the 
fife- ball.     Upon   whiob,  Hubert,   with  more 

The  money  spent  in  general  removing  of  goods 
into  the  fields,  during  the  fire,  and  bringing 
them  back  afterwards,  in  the  hire  of  boats, 
carts,  and  porters,  may  be  reckoned  at  least 
9,000,000/.  the  total  of  which  is  10,050,000/., 
of  which  general  loss,  alderman  Jefferies  had* 
particular  loss  in  the  one  commodity  of  To- 
bacco, to  the  value  of  30,000/. 

44  I  have  not  made  use  of  the  account  given 
by  public  authority,  printed  in  the  Compleat 
History,  because  I  think  my  historian's  autho- 
rity, Mr.  Baxter's,  much  better.  He  informs 
us, '  The  great  talk  nt  that  time  was,  who  were 
'  the  burners  of  the  city  ?  And  there  came  in 
4  so  many  testimonies  to  prove  it  was  the  plot* 
'  ted  weapon  of  the  papists  ns  caused  the  par* 
4  1  iament  themselves  to  appoint  a  committee  to 
4. enquire  after  it,  and  receive  information; 
4  upon  which  one  Hubert,  a  French  papist,  con- 
4  fessed  openly  ancr-constantly,  to  the  last,  that 
'  he  began  the  fire.'  The  Compleat  Historian 
and  Archdeacon  Echoed  are  positive  he  was  a 
French  presbyterian,  they  nay,  Hugonot ;  for 
*  which  we  most  io  charity  say,  the  Lord  forgive 
them  !  Bishop  Burnet  assures  as  he  was  a 
French  papist. .  Let  ns  repeat  what  he  says  : 

*  The  papists  were  generally  charged  with  it. 
4  One  Hubert  a  French  papist  was  seized  on  in 
4  Bases,  as  be  was  going  out  of  the  way  m  great 
'eoafoaen.  He  confessed  lie  had  begun  the 
4  &fet  and  persisted  rtt  his  confession  to  his 
4  death,  for  he  wojb  hanged  srpon  no  other  evi- 
4  dense  bat  that  of  his  own  confession.  It  is 
4  trne,  he  gave  so  broken  an  account  of  the 
4  -whole  matter,  that  be  was  thought  mad.  Yet 
4  4e  was  blindfolded,  and  carried  to  several 
^placet  of  the  city,  and  then  his  eves  being 
4  opnntid,  he  was  naked  if  that  was  the  place  ; 
4  smd  he  being  carried  to  wrong  places,  after  be 
4  looted  round  about  for  some  ttare,  be  said, 
4  that  was  not  the  place :  But  when  he  was 
4  brought  to  elm  place  where  the  fire  broke 
'4»t»  he  affirmed  that  was  the  true  place. 
4  And  ftUetsbn  told  ate  that  HoweJ,  then  the 
4  Recorder  of  London,  was  with  him  and  had 

*  as*  ch  discourse  wiih  him,  and  that  he  con- 
4  eluded  it  was  impassible  it  could  be  a  mekn* 
4  -oheiy  dream.  The  horror  of  i he  faor,  and 
4  the  tesrot  of  (death,  and  perhaps  some  en- 
4  angassnftH  fai  confession  (remember  £ehard 
4  wnd  the  Compleat  Historian  cali  him  a  Unto* 
4  not  or  French  presbyterian)  might  put  him 
4  into  such  disorder,  chat  it  was  not  possible  to 
4  sieaw  a  clear  accoant  from  him  ;  bat  of  what 
4  related  to  himself,  Tillotson,  who  believed  the 
4«ity  to  bebers*  en  design,  told  me  a  ciroata* 
4  atanoe  that  sonde  the  papists  employing  such  a 
4  alftzed  asm  the  more  credible,  &c.'  I  omit 
several  ether  cirenmstanoes  in  Burnet  and 
aknosr,  which  ^  corroborate  the  evidence 
against  ibe  papists,  and  shall  only  add  the  in- 

•boot  tbe  attach  of  the  sower  pa* 


readiness  than  those  that  were  well  aotruainred 
with  tbe  place,  went  to  Pudding-lane,  unto  the 
very  place  where  the  house  that  was  first  fired 
stood,  sayings  Here  stood  the  boose.  The  jailor 

destal  of  the  mouument,  which  is  designedly 
omitted  by  Echard,  who  has  printed  the  large 
inscription  on  the  pedestal  itself. 

4  This  pillar  was  set  op  in  perpetual'  remem- 
4  braoce  of  the  most  dreadful  burning  this  pro- 
4  testant  city,  begun  and  carried  on  by  tbe 
4  treachery  and  malice  of  the  popish  faction,  in 
4  the  beginning  of  September,  in  the  yenr  of  our 
4  Lord  1666,  in  order  to  tbe  carrying  on  their 
4  horrid  plot  for  the  extirpating  tbe  Protestant 
*  religion,  and  old  English  liberty,  and  intro- 
4  ducing  popery  and  slavery.' 

"  This  inscription  was  erased  by  king  James, 
upon  his  accession  to  the  crown,  but  re-inscribed 
presently  after  tbe  happy  Revolution,  in  such 
deep  characters  as  ore  not  easily  to  be  blotted 
out  again. 

"  In  direct  opposition  to  these  authorities 
public  and  private,  the  archdeacon  closes  his 
wild  account  of  the  fire  thus :  *  That  he  will 
4  judge  on  the  charitable,  and  perhaps  probable 
4  side,  that  neither  the  beginning  nor  the  end 
4  of  this  dreadful  fire,  were  the  effects  of  ho- 
4  man  means  or  counsels.'  Wmle  tbe  terrors 
occasioned  by  this  conflagration  remained  oa 
the  minds  of  men,  the  persecuting  bitbops  aad 
magistrates  suspended  their  rage  against  the 
Protestants  who  had  not  conformed,  and  many 
of  their  ministers  preached  in  the  midst  of  the 
burning  ruins,  to  a  willing  attentive  people ;  as 
Dr.  Manton,  Mr.  Thomas  Vincent,  Mr.  Wads- 
worthy  Mr*  Janewny,  Mr.  Thomas  Doohtile, 
Dr.  Asmesley,  Mr.  Chester,  Mr.  Franklin,  Mr. 
Crimea,  Mr.  Watsou,  Dr.  Jaconib,  Mr. 
Nathaniel  Vincent,  Mr*  Turner,  Mr.  Griffiths, 
Mr.  Brooks,  Dr.  Owen,  Mr.  Nye,  Mr.  Caryl, 
Dr,  Goodwin,  Mr.  Barker.  Many  pious,  learn- 
ed, and  eminent  divines  of  the  Church  of  Eng- 
land, were  more  than  ordinarily  diligent  in  the 
discharge  of  their  holy  function  in  this  calamit- 
ous time;  as  Dr.  Titlotseo,  Dr.  Stiilingfleet, 
Dr.  Whitchot,  Dr.  Horton,  Dr.  Patrick,  Mr. 
White,  Dr.  Ootram,  Dr.  Horton,  Mr.  Gifford, 
Mr.  Nest,  Dr.  Meriton,  ore.  Divines  of  equal 
merit  and  moderation,  ornaments  of  their  sa- 
cred profession  and  the  established  Church. 
When  I  am  to  speak  of  such  men  as  these,  1 
begin  with  pleasure  and  end  with  pain. 

"  On  tbe  fist  of  September  the  parliament 
met  at  Westminster.  They  were,sayB  Ecbaid, 
the  life  and  expectation  of  the  nation ;  and  to 
shew  it  in  their  actions,  they  gave  the  king 
1,800,000/.,  and  thanked  him  for  his  great  care 
iu  the  management  -of  the  war,  which  they  did 
•in  return  for  hii  majesty's  most  acceptable 
speech,  wherein  he  told  them, 4 1  wish  with  all 
'  my  heart  that  I  could  bear  the  whole  charge 
4  of  the  war  myself,  and  that  my  subjects  should 
'  reap  .the  benefit  of  it  to  themselves.'  "  Gtd- 
saiaen. 

"  We  are  now  to  cast  our  *j**  on  one  of  the 
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endeavouring  to  draw  him  from  tbat  belief, 
and  putting  him  npon  seeking  another  place,  but 
he  positively  persisted  in  what  he  liad  first 
said;  and  atfirraed  that  to  have  been  the  said 

most  striking  objects  in  our  whole  story ;  the 
Fire  of  London  :  The  particulars  of  which  ter- 
rible calamity  it  is  needless  to  recount";  they 
are  already  well  known ;  and,  as  to  the  horror 
and  confusion  attending  upon  them,  they  are 
easier  imagined  than  described. 

"  Both  tlrti  king  and  the  duke,  in  person,  be- 
held from  time  to  time  the  amazing  progress  of 
the  flames,  and  contributed  all  in  their  power 
to  put  a  stop  to  their  fury.  For  three  whole 
days,  however,  they  continued  irresistible;  aod 
on  the  fourth,  as  if  satiated  with  destruction, 
left  the  whole  space  from  the  Temple  westward, 
to  the  lower  Dock,  and  from  Pye-corner 
northward,  to  the  water-side,  a  desolate  chasm 
of  smoaking  ruins.  But,  as  nothing  is  better 
understood  than  the  fact,  nothing  is  more  con- 
troverted than  the  cause. 

"  In  the  preceding  April,  the  nation  had 

been  alarmed  with  a  new  Republican  plot ;  of 

.  which,  and  the  execution  of  those  concerned 

in  it,  the  following  account  was  published  in 

the  Gazette  of  April  30  : 

"  *  At  the  sessions  in  the  Old  Bailey,  John 
'  Rathbone,  an  old  army  colonel,  William  San- 

<  ders,  Henry  Tucker,  Thomas  Flint,  Thomas 

*  Evans,  John  Myles,  William  Wescot,  and 
'  John  Cole,  formerly  officers  or  soldiers  in  tbe 

*  late  Rebellion,  were  indicted  for  conspiring 

*  the  death  of  bis  majesty,  and  tbe  overthrow  of 
'  the  government;  haviug  laid  their  plot  aud 

*  contrivance  for  the  surprizal  of  the  Tower, 

<  the  killing  his  grace  the  lord  general  Monk, 
4  sir  John  Robinson,  lieutenant  of  his  majesty's 

*  Tower  of  London,  and  sir  Richard  Brown,  and 
4  then  to  have  declared  for  an  equal  division  of 

<  lands,  &c.    The  better  to  effect  this  hellish 

*  design,  the  city  was  to  have  been  fired,  and 
'  tbe  Portcullises  to  have  been  let  down,  to 
'  keep  out  all  assistance;  the  horse  guards 
'  to  have  been  surprised  in  the  Inns  where 
'  they  were  quartered,  several  ostlers  having 
'  been  gained  for  that  purpose:  The  Tower 
'  was  accordingly  viewed,  and  its  surprize  or- 

*  dered  by  boats  over  the  Mote,  and  from  thence 
4  to  scale  the  wall.  One  Alexander  who  is 
'  not  yet  taken,  had  likewise  distributed  sums 
4  of  money  to  these  conspirators ;  and  for  the 
4  carrying  on  of  the  design  more  effectually, 

*  they  were  told  of  a  council  of  the  great  ones, 
4  that  sat  frequently  in  London,  from  whom  is- 
'  sued  all  orders ;  which  Council  received  their 
4  directions  from  another  in  Holland,  who  sate 
4  with  the  States;  and  tbat  tbe  3d  of  Septem- 
4  ber  was  pitched  on  for  the  attempt,  as  being 
4  found  by  Lilly's  Almanac,  and  a  scheme 
4  erected  for  that  purpose,  to  be  a  lucky  day ; 

*  a  planet  then  ruling,  which  prognosticated  the 

*  downfal  of  Monarchy.  The  evidence  against 
4  these  pers&us  was  very  full  and  clear,  and 
4  they  accordingly  were  found  guilty  of  High- 
4  Treason,  and  suffered  accordingly/ 

VOt.  TI. 


house...  1 1  being  intimated  to  the  committee, 
That  notwithstanding  the  confession  of  the  said 
Hubert,  it  was  confidently  reported,  the  fire  in 
the  foremen tioned  Farryner's  ho<i»e,  began  byac* 

"  Of  this,  circumstance,  advantage  has  been 
taken,  by  Mr.  Echard  and  others,  to  insinuate, 
that  this  enormous  mischief  took  its  rise  from 
that  quarter:  But  how  unreasonably,  and  un- 
justly, appears  from  the  very  event  itself; 
since  no  other  part  of  the  plot  took  effect ;  and, 
according  to  the  very  letter  of  this  paragraph, 
the  city  was  not  to  have  been  fired,  merely  for 
the  sake  of  perpetrating  so  prodigious  a  piece 
of  villa  ny,  but  to  facilitate  a  change  of  the  go* 
vernment. 

"  Besides :  In  July,  lord  Arlington,  writing 
to  sir  William  Temple,  declares,  That  no  dis- 
contented party  shewed  itself.  And  again,  in 
August  (the  23d)  to  lord  Sandwich:  '  I  can 
e  assure  you,  with  all  truth,  that,  since  you  toft 
'  us,  we  have  had  less  trouble  and  alarms  from 
'  the  discontented  party  than  ever  we  bad  in 
1  any  year,  since  it  hath  pleased  God  to  restore 
1  his  majesty :  On  the  contrary,  upon  the  noise 
'  of  the  intentions  of  Hpttaad  and  France  to 
'  invade  us,  his  majesty  hbf)  the  offer  of  having 
'  30,000  men  raised  in  fifteen  dajs,  by  his  own 
4  party,  without  a  penny  of  expence  to  himself; 
'  and  had  the  satisfaction  of  seeing  the  effect  of 
'  those  promi&es,  by  some  troops  that  bethought 
'  fit  to  call  for  in  tbe  like  manner :  the  sus- 
'  pected  party  concurring  avowedly  in  the  same 
'  resolution,  have  as  frankly  offered  their  es- 
'  tales  and  persons,  in  opposition  to  any  inva- 
'  sioh  from  abroad  or  insurrection  at  home,  as 
*  if  they  did  not  differ  in  any  degree  from  us,  in 
'  their  zeal  to  serve  the  king.'  And  what  is  still 
more  conclusive,  tbe  Account  of  the  Fire,  pub- 
lished by  authority,  concludes  in  tbe  following 
remarkable  manner : 

"  <  And  we  cannot  bot  observe,  to  the  confe- 
'  sion  of  all  his  majesty *s  enemies,  who  endea- 
4  voqr  to  persuade  the  world  abroad,  of  great 
'  parties  aod  disaffection  here  at  home,  against 
4  his  majesty's  government,  that  a  greater  in- 
'  stance  of  the  affections  of  this  city  could  never 
<  be  given  than  hath  now  been  given,  in  this  sad 
'  and  deplorable  accident ;  when,  if  at  any 
'  time,  disorder  might  have  been  expected  from 
'  the  losses,  distraction  and  almost  desperation 
4  of  some  persons  in  their  private  fortunes ; 
'  thousands  of  people  not  having  had  habita- 
'  tions  to  cover  them.  And  yet  in  all  this  time 
1  it  hath  been  so  far  from  anv  appearance  of 
'  designs  or  attempts  against  his  majesty's  go- 
'  vernment,  that  his  majesty  and  his  royal  bro- 
'  ther,  out  of  their  care  to  stop  and  prevent  the 
4  fire,  frequently  exposing  their  persons  with 
'  very  small  attendance,  in  all  parts  of  the 
4  town,  sometimes  even  to  be  intermixed  with 
'  those  who  laboured  in  tbe  business;  yet,  ne* 
'  vertheless,  there  hath  not  been  observed  so 
'  much  as  a  murmuring  word  to  fall  from  any  ; 
'  but  on  the  contrary,  even  those  persons  whose 
4  losses  rendered  their  conditions  most  despe- 
'  rate,  and  to  be  fit  objects  of  others'  prayett, 
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lie  +ad  after  twelve  of  the  clock  that  night  gone 
through  every  iD#m  thereof,  and  found  do  fire 
but  n»  one  chimney,  where  the  room  wis 
pared  with  bricks,  which  'fire    he  diligently 
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ctdent.    Hie  cotnwihtee  therefore  sent  for  htm 
Che  eaid  Ferryner  hefore  them,  Who  being  *xa-  j 
•mined,  said,  That  it  was  impossible  any  tire 
thouldfappenin  his  house  by  accident:  For 

*  bebokriog  those  frequent  instances  of  his  ma- 
4  jesty^  care  of  hit  people,  forgot  their  own 
'  misery,  and  filled  the  streets  wish  their  prayers 

*  for  his  majesty,  whose  trouble  they  eeemeo-to 

*  companionate  before  their  own.' 

"  We  have  here,  therefore,  the  most  full  and 
authentic  testimonials,  that  neither  the  hated 
Nonconformists,  nor  even  the  more  hated  Ae- 
fmblscam  (if  we  way  take  leave  to  separate 
those  whom  church-policy  hath  always  so  care- 
fully and  artificially  joined)  are  answerable  for, 
norehaegeable  with,  so  heinous  a  wickedness : 
And  it  may  be  yet  further  urged,  that  disposed 
«s  their  adversaries  were  to  accuse  them  of  cri- 
tnidal  designs,  neither  the  ministers  in  their 
tettees  to  each  other,  nor  the  public  writings  *of 
these  times,  eter  ao  Temotely  intimate,  that 
they  were -even  suspected  of  being  concerned 
in  it. 

*  On  'the  other  band,  the  Stnte-Herrative 
jaetwooted  dede*tft»Uiat  divers straogers,Dutch 
<Md  Stench,  wer*i  during  the  fire,  apprehended 
upon  suspicion  that  they  contributed  mfeehiev- 
•onaly  ta  u;  tend  were  all  committed,  in  order 
to  mrtlmr  examination :  But,  in  the  very  same 
paragraph,  these  etrnngers  are  in  *  manner  dis- 
counted :  For  the  said  Narrative  proceeds 
thus:  «  NetMaftistanding  which  suspicions,  the 
-  *  manner  of  horning  all  along  in  a  train,  and  so 
4  blown  forward  in,«U  its  way  by  strong  winds, 

*  meant  «n  condade  the  whole  was  an  effect  of 

*  an  unhappy  chance,  or  to  speak  better,  the 
4  heavy  hand  of  God  apou  us  for  Our  sins/ 

44  Bishop  Unmet,  indeed,  tells  an,  without 
mcifying  hie  aothority,  that,  in  resentment  of 
the  buruing  of  the  island  Vlie,  <on  the.Tth  of 
August,  by  the  English,  a  project  for  the  burn- 
run;  of  London  was  communicated  to  Mr.  de 
Wat,hy  whom  it  was  rejected ;  notwithstand- 
ing which,  so  immemnasly  after  as  the  2d  of 
'September,  that  very  event  took  place. 

44  And,  in  Mr.  d'  fistrades's  Memoirs,  we 
have  a  letter  to  him  from  the  king  his  master, 
concerning  the  joint  operations  of  the  two 
powers  during  the  winter,  which  contains  the 
following  passage : 

"  However,  as  there  is  no  room  to  think 
4  of  a  junction,  the  opportunity  being  slipt, 
'  for  which  I  am  the  more  sorry,  on  occasion 
4  of  the  fire  of  London,  which,  had  our  forces 
4  been  joined,  might  have  been  a  means  of 

*  our  putting  a  glorious  end  to  the  war,  I  give 
4  orders  for  disarming  my  ships,  &c/ 

"  This  is  all  the  evidence  which  occurs  with 
respect  to  the  concern  of  any  foreign  power  in 
this  dreadful  visitation  ;  and  out  of  this,  even 
a  cfecypherer  could  scarce  torture  any  solid 
conelasion  either  against  France  or  Holland. 
Of  these  strangers,  it  is  moreover  remnrkable, 
'that  the  gazette  never  makes  any  farther  men- 
tion :  and,  had  any  circumstances  arose  upon 
their  examination,  lending  to  inflame  the  na- 
7 


tional  resentment  at  that  time,  it  is  net  to  he 
imagined,  that  those  at  the  helm  would  have 
let  dip  so  ^favourable  an  opportunity. 

"The  populace,  however,  whether  hmn- 
enceeV  by  their  own  credulity,  or  misled  by  the 
artifices  of  their  betters,  were  strongly  per- 
*uaded,  Hmt  the  Papists  were  the  incendiaries : 
and  thai  conceit  took  so  deep  a  root,  and 
spread  so  far,  chat -when  the  parliament  met,  a 
committee  was  appointed  by  the  House  of 
Commons  to  take  examinations;  who  finding 
it  unsupported  with  rational,  sober,  and  con- 
sistent evidence,  suffered  it  to  drop,  as  a 
vulgar  error. 

"  It  is  true,  the  ^committee  presented  their 
report,  but  without  an  opinion  of  the  particu- 
lars it  contained  :  nor  did  the  bonne  counte- 
nance it  with  any  vote;  nor,  when  the  torrent 
ran  highest  against  the  Papists,  does  it  appear 
that  this  report  was  printed ;  but,  on  the  «on- 
trary,  the  scandal  was  propagated,  though  the 
evidence  was  suppressed. 

"  Even  the  wretch  that  was  hanged  (Hu- 
bert) on  the  presumption  of  having  fired  the 
City,  was  hanged  on  bis  own  frantic  confes- 
sion :  not  one  witness  appearing  against  him : 
and  it  is  remarkable,  that  Hawles,  in  his  re- 
marks upon  Flttharris's  Trial,  takes  occasion 
to  say  '  that  the  Commons  resolving  to  ex- 
'  amine  Hubert  upon  the  matter,  next  day  Hu- 
1  bert  was  hanged  before  the  House  sat,  and 
'so  could  tell  no  farther  tales.'  Whereas, 
on  the  very  face  of  the  report  it  appears,  that 
Hubert  was  examined  both  ieisorcly  and  fully ; 
and,  upon  the  whole,  as  there  is  room  to  think 
the  man  was  mad,  it  is  matter  of  wonder  that  j 
the  man  was  hanged  at  all.  j 

"In  truth,  if  the  destruction  was  vast,  if  it     ' 
began  suddenly,  and  lasted  long,  it  seems  to 
have  nothing,  very  surprixfng  or  unaccountable 
in  it:    it  began  in  a  bake-house,  where  the 
buildings  almost    touched    each   other ;     the 
streets  were  every-** here   exceedingly   dose;    | 
the  whole  city  was  in  a  manner  composed  of 
lath  and  timber;  the  season  had  been  exceed-    | 
inrgty  dry ;  and  the  wind  blew  very  fresb.     In 
overgrown  cities,  where  the  like  circumstances 
meet, the  like  accidents  are  familiar ;  and  chose 
who  are  mest  injured  by  the  effect,  scarce  en- 
quire after  the  caase. 

49  To  close  upon  this  head :  Edmuodbuiry 
Godfrey,  esc^.  afterwards  rendered  so  famous  by 
the  Popish  plot,  and  his  tragical  death,  who 
had  greatly  distinguished  himself  during  the 
fire,  and  had  as  greatly  contributed  towards 
the  suppressing  it,  was  presented  to  the  king, 
by  the  duke  of  York  :  upon  which  occasion, 
his  majesty  was  not  only  pleased  to  give  him 
his  public  thanks  and  acknowledgments,  bitt 
also  to  Confer  on  him  the  honour  of  knjent- 
liood. 

44  Unletfl,  therefore,  it  can  be  supposed,  thai 
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i-akno)  op  in  ember*.  He  was  then  asked, 
Whether  no  window  or  door  wight  let  in  wind 
to  disturb  those  coals?  Ho  a&rmeri  there  vrw 
no  possibility  for  any  wind  to  disturb  thorn  ; 
and  that  it  wa»  absolutely  tot  on  urn  of  pur- 
pose. 

Dawes  We>j mantel,  esq.  ooe  of  his  majesty's 
justices  of  the  peace,  informed,  That  he  saw  a 
man  apprehended  in  the  time  of  the  fire,  near 
the  Temple,  with  his  pockets  stuffed  with  com- 
bustible matter,  nuyde  of  flax,  tow,  and  such- 
like materials. 

Doctor  JoAit  Pache*  inform**  That  be  saw  a 

all  this  was  grimaceaad  hypocrisy,  which  would 
he  an  affront  to  human  nature,  there  is  no 
more  reason  to  suspect  any  great  individual  of 
conspiring,  against  the  city,  than  any  body  el 
jnen;  and  we  must  be  forced  to  conclude*  UnU 
next  to  the  being  guilty  of  so  Mack  a  villainy, 
there  is  scarce  any  wickedoess  greater  than  (ho 
cnargiog  it  on  the  inooceac 

"  But,  if  we  arc  not  to  condemn  without 
evidence,  we  are  not  to  acquit  where  there 
is :  though  the  parliament  was  to  meet  on  tbe 
91st  of  Septesnber,  upon  the  13th  hie  majesty 
was  pleased  to  put  forth  *  declaration,  sdatiog 
to  tbe  rebuilding  of  the  city,  which  partook 
wore  of  the  air  of  the  monarch,  and  shewed  leas 
cegard  to  the  absolute  dominion  which  every 
free  subject  bus  over  liis  property,  than  was 
conststeut  with  the  coastitution;  by  which,  the 
nxncutioo  of  tbe  law*  only  i&  left  to  tucking, 
and  be  it  never  authorised  to  assume  tbe  legis- 
lative power  himself, 

"  Tbe  very  word*  of  the  Declaration  bote  al- 
luded to,  are  as  follow  : 
.  "«Wc  have  tbecesore  thought  fit,  most  ne* 

*  ocssary  and  agreeable  to  ibe gseat  and  con- 
«  aunt  affection  we  have  always  bad,  and  always 
'  shall  retain  for  this  our  native -city,  to   use 

*  this  expedition  in  publishing  our  thoughts,  re- 
4  solutions,  aod  intentions,  upon  this  great  atfair, 

*  that,  though  such  present  rules  and  directions 
'  cannot  be  formed,  as  mu»t  upon  more  wa- 

*  ture  deliberation,  be  established  for  the  te- 

*  edification :  yet  such  inconveniences  may  and" 

<  shall  be  prevented,  which  may  arise  by  the 
«  hasty  and  unskilful  buildings  ntany  may  pro- 
t  pose  to  ejpet,  for  tbeu\  present  convenience?, 
1  before  they,  can  know,  how  the  seme  will  suit 

*  and  consist  with  the  design  that  shall  be  made  c 

*  And  if  this  candor  of  our*,  which  resolves, 
'  with  tbe  blessing  of  God,  so  to  provide  for 
'  tbe  lust  right  and  interest  of  ail,  that  no  man 
«  ahaU  have  cause  to  complain  of  wrong  and  op- 

<  prestjoa;  and  if  this  our  seasonable  an  imad- 

*  version  shall  not  meet  with  tbnt  prudent  sub- 
'  tnissioa  we  expect,  but  that  some  obstinate 

*  nod  refractory  persons  will  presume  t,o  erect 
4  such  buildings  as  they  shall  think  fit,  upon 
4  pretence  that  tbe  ground  is  their  own,  and 
«  that  they  may  do  with  it  what  they  please, 

<  such  their  obstinacy  shall  sot  prevail,  to  the 

<  public  prejudice ;  but  we  do  hereby  require 
«  the  lord-mayor,  and  ism  other  iMtntMtfs 


person  in  the  time  of  the  it*,  throw  some  u^. 
bbstible  matter  into  a  shop  in  the  Q14  Batfejr,, 
which  he  thinks  was  the  shop  of  an  Apothecary, 
and  that  immediately  thereupon  he  saw  a  great 
smoak,  and  smelt  a  smell  of  brimstone,  the 
person  that  did  this  immediately  run  awayL 
but  upon  the  out- cry  of  the  people  hMpav 
taken  by  the  guards.  $  :rw"  * 

Mr.  Randal,  Mr.  Runtlam,  Mr.  Bu/fphr.e$ 

Bowycr,  do  all  agree,  Tbnt  they  saw  a  person, 

itio^ng  something  into  a  house  near  St.  An- 

•  tholin's  church;   aod  that  thereupon  the  bouse, 

!  was  on  fire,  and  the  smoak  infested  the  adjacent  ' 


of  the  city  of  London,  in  their  several  li- 
mits, to  be  very  watchful  in  such  cases,  and 
speedily  to  pull  down  whatsoever  such  meit 
shah*  presume  to  set  op,  so  much  to  the  dis- 
turbance of  public  order  and  decency ;  and 
that  they  forthwith  give  notice  to  us,  or  out 
privy  council,  of  such  their  proceedings, 
and  return  the  names  of  such  refractory  persons, 
who  presume  to  contemn  this  our  injunction  $ 
and  we  shall  give  order  for  their  exemplary 
punishment,  without  the  violation  of  the  pub* 
licjustiee.' 

u  Again,  proceeding  to  particular* ;  *  In  the 
first  place,  ihe  woeful  experience,  in  this  kite 
heavy  yisitatioQ,  hath  sufficiently  convinced 
ail  men  of  the  pernicious  consequences  which 
have  attended  the  building  with  timber,  and 
even  with  atone  itself,  and  the  notable  benefit 
of  brick,  which  in  so  many  places  hath  resisted 
and  even  extinguished,  the  fire.    And  we  do 
therefore  hereby  declare  our  expires*  will  and 
pleasure,  that  no  man  whatsoever  shall  pre- 
sume to  erect  any  house  or  building,  great  or 
small,  but  of  brick  or  stone  :  And,  if  any  mau 
shall  do  tbe  contrary,  the  next  magistrate 
shall  forthwith  cause  it  to  be  pulled  down  ; 
and  such  further  course  shall  be  ta^en  for  his 
punishment,  as  he  deserves.' 
"  It  must  however  he  acknowledged  that  this 
dictatorial  power  was  exerted  by  the  king,  ajt 
tbe  instance  of  tbe  lord- mayor  and  aldermen  ; 
that*  if  ever  such  a  strain  of  the  prerogative 
would  admit  of  palliation,  it  was  now,   when 
the  city  lay  in  ruins,  when  all  were  in  haste  to 
rebuilt!,  and  the  mistakes,   trespasses,  and  in- 
juries, which   were  like  to  follow  thereupon, 
would  probably  create  as  much  confusion  as 
the  fire  had  left  :  And  that  the  king  sweetened 
the  harshness  of  this  decree,  with  a  significa- 
tion of  his  intention  to  part  with   any  thing  of 
his  own,   which  might  render  the  city  more 
commodious  or  beautiful,  and    to  remit  tbe 
earth-money  duty  to  all  those  who  should  con^ 
form  to  the  terms  prescribed  by  it. 

*  Till  the  SOth  of  October,  however,  it  did 
not  appear,  that  any  persons  seera'd  disposed 
to  submit  their  property  to  be  thus  modelled 
after  the  king's  good  will  and  pleasure  ;  and,  by 
themanner  in  which  the  first  act  of  conformity 
to  it  was  made  public,  there  is  good  reasou  to 
conclude,  that  it  was  not  without  mncji  difla- 
mdljsjufowtri  ***•&''    JUtlpb, 
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houses.    And  when  this  was  done,  there  was 
no  fire  near  the  place. 

Mr.  Michael  March,  an  officer  in  the  trained 
bands  in  a  company  of  sir  Richard  Brown's, 
apprehended  a  Walloon  in  the  time  of 'he  fire, 
at  the  Nog's- head  in  Leaden-hall  Street,  with 
an  instrument  like  a  dark-Ian  thorn,  made  (as  is 
conceived)  to  lay  a  train  of  powder,  and  it 
was  tilled  with  gun-powder.  There  were 
two  more  of  the  same  nation  in  his  com- 
pany. They  being  asked  to  what  use  they 
employed  the  same  instrument,  wonld  give  no 
account  thereof. 

Newton  Killingworth  esq.  informed,  That  he 
apprehended  a  person  during  the  fire,  about 
whom  he  found  much  combustible  matter,  and 
certain  black  things,  of  a  long  figure,  which  -he 
could  not  in  dure  to  hold  in  his  hand,  by  reason 
of  their  ex t ream  heat.  This  person  was  so 
surprized  at  first  that  he  would  not  answer  to 
any  questiou  ;  but  being  ou  his  way  to  White- 
hall, he  acted  the  part  of  a  mad-man,  and  so 
continued  while  be  was  with  him. 

Sir  John  Maynard,  a  member  of  this  house, 
affirms,  That  lie  had  some  of  that  combustible 
matter  in  his  hands ;  and  though  it  were  in 
its  natural  .substance,  and  un fired,  yet  the  heat 
ef  it  was  scarcely  to  be  endured  by  the  touch.. 

Mr.  Freeman  of  Southwark  brewer,  (whose 
bouse  was  lately  Jired)  informs,  That  on  the 
day  his  bouse  was  fired  (about  a  quarter  of  ah 
.  hour  before  that  happened)  a  paper  with  a 
ball  of  wild-fire,  containing  near  a  pound 
weight  wrapt  in  it,  was  found  in  the  nave  of  a 
'wheel,  rn  a  wheeler's  yard,  where  lay  a  great 
quantity  of  timber.  How  his  bouse  was  fired, 
he  knoweth  not ;  but  this  he  affirmed  to  the 
Committee,  that  it  could  not  be  by  accident, 
because  there  had  not  been  any  candle  or  fire 
in  the  house  where  the  hay  lay,  that  whole  day; 
and  that  the  hay  being  laid  in  very  dry,  and  be- 
fore Midsummer,  could  not  possibly  be  set 
on  fire  within  itself.  Moreover  he  said,  that 
the  hay  loft  was  on  fire  on  the  top  of  the 
bouse,  and  that  the  fire  spread  from  the 
one  end  of  the  roof  to  another  in  an  instant. 

Mr.  Richard  Harwood  informs,  That  being 
near  the  Feathers  Tavern  by  St.  Pauls,  uyon 
the  4th'  of  September,  he  saw  something 
through  a  grate  in  a  cellar,  like  wild-fire  :  by 
the  sparkling  and  spitting  of  it,  he  could  judge 
it  to  be  no  other ;  whereupon  he  gave  notice  of 
it,  to  some  soldiers  that  were  near  the  place, 
who  caused  it  to  be  quenched. 

I  had  order  from  the  Committee  to  ac- 
quaint you,  that  we  traced  several  persons 
upon  strong  suspicion  (during  the  fire)  to  the 
guards,  but  could  not  make  further  discovery  of 
them. 

Thus  far  was  the  Report. 
What  follow*  was  given  in  to  the  Committee, 
but  not  by  them  reported  to  the  House  at 
that  time. 

In  obedience  to  an  order  directed  to  me, 
from  the  honourable  committee  of  the  House 


of  Commons,  then  sitting  in  the  Speaker's 
Chamber,  on  the  2nd  of  Oct.  1666.  1  did 
carry  Robert  Hubert  to  St.  Katbennes  Tower 
by  water,  to  let  me  know  the  place  where  the 
Swedish  ship  lay,  that  brought  him  and  other 
French-men  from  Stockholm,. and  he  brought 
me  to  the  duck  over  against  Mr.  Corsellis 
his  brew-house,  and  did  then  verifie  to  me  and 
Mr.  Corsellis,  that  the  ship  lay  there,  until 
such  time  as  lie  with  Mr.  Peidloe  and  other*  did 
go  and  set  fire  to  a  house.  And  this  Hubert 
did  then  further  say,  That  Mr.  Peidloe  did  fix 
•two  fire-balls  to  a  long  pole,  and  put  them  into 
a  window,  and  that  be  the  said  Robert  Hubert 
did  fire  one  in  the  same  manner,  and  put  it  in 
at  the  same  wiodow.  Bui  with  all  the  inouiry 
and  diligence  that  I  could  use,  I  could  neither 
find  nor  hear  of  any  such  vessel.  And  from 
thence  I  carried  the  said  Robert  Hubert  to 
Tower-hill,  and  did  then  desire  them  to  shew 
me  the  house  that  they  did  fire,  and  he  said 
that  it  was  near  the  bridge.  So  we  went  along 
Thames-street  towards  the  bridge;  but  before 
we  came  to  the  bridge,  the  said  Robert  Hubert 
said,  that  the  house  was  op  there  (pointing 
with  his  hand  up  Pudding-lane:)  So  I  bid  bim 
go  to  the  place,  and  he  went  along  the  bricks 
and  rubbish,  and  made  a  stand :  Then  I  did 
ask  one  Robert  Penny,  a  wine-porter,  which 
was  the  baker's  bouse;  and  he  told  me,  that 
was  tlie  house  where  the  aforesaid  Robert 
Hubert  stood.  So  I  went  to  Robert  Hubert, 
and  stood  by  him,  and  turned  my  back  towards 
the  baker's  house,  and  demanded  of  him  which 
house  it  was  that  he  fired,  (directing  to  other 
houses  contrary  to'  that  house)  but  lie  turning 
himself  about,  said,  This  was  the  bouse)(point- 
ing  to  the  baker's  bouse)  that  was  first  fired. 
Then  by  reason  of  his  lameness,  1  set  him  on 
a  horse,  and  carried  him  to  several  other  places, 
but  no  other  place  he  would  acknowledge  ;  bat 
rode  back  again  to  the  baker's  house,  and  said 
again,  That  was  the  house  (pointing  at  the 
baker V house.)  And  this  I  humbly  certify  to 
this  honourable  committee.— By  me  Jqbv 
Low  man,  Keeper  of  his  majesty's  County-gaol 
for  Surry. 

Sir;  Hearing  that  you  are  Chairman  to  the 
Committee  for  examining  the  fire  of  Loudon,  E 
thought  good  to  acquaint  you  with  this  in- 
formation that  I  have  received.  William  Chap- 
neys,  a  hatband-maker,  now  living  upon  Horsly- 
down,  was  upon  Tuesday  morning,  Sept.  the 
4th,  1666,  in  Shoe-lane,  and  there  met  with 
a  constable  who  had  apprehended  a  French- 
man whom  he  took  firing  a  house  there  with 
fire-balls,  and  charged  the  said  Chapueys  to 
assist  him,  who  carried  the  said  Frenchman  to 
Salisbury-court,  hoping  there'  to  have  found  a 
justice ;  but  finding  that  place  burning  down, 
tcturned  into  Fleet-street,  who  was  presently 
called  upon  by  the  commander  of  the  Life 
Guard,  to  know  what  the  matter  was:  the 
constable  told  htm,  he  had  apprehended  a 
Frenchman  firing  a  bouse  in  bboe-lane,  he 
examined  the  person,  and  committed  him  to 
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the  guard,  and  told  the  constable,  be  would  se- 
cure him,  and  carried  him  along  with  hi  in. 
The  constable  asked  him,  whet  tier  he  should- 
go  along  with  him,  to  give  in  I  us  evidence :  He 
replied,  that  he  had  done  enough,  and  might* go 
home.  But  what  became  of  the  Frenchman, 
he  knoweth  not. — Yonr  bumble  servant,  S.  G. 


In  a  letter  directed  from  Ipswich,  for  the 
honourable  sir  Kobert  Brook,  it  is  intimated, 
That  about  the  30th  of.  August,  1666,  one  of 
the  constables  of  Cotton  of  Hartsmer  Hun- 
dred, being  about  the  survey  of  that  town, 
about  hearth-money,  was  told  by  one  Mr.  Wil- 
liam Thomson,  a  Roman  Catholic  in  that  town, 
That  though  times  were  like  to  be  sad,  yet  if 
he  found  any  cause  to  change  his  religion,  he 
would  see  he  should  not  want :  And  further 
said  to  him,  What  will  you  say,  if  you  should 
hear  that  London  is  burnt? 

The  AFFIDAVITS  touching  a  Frenchman,  that 
said  there  were  Three  Hundred  of  them  en- 
gaged in  Firing  the  City. 

The   Informations  of  Richard  Cound  of  St. 
Giles  in  the  Fields,  Ironmonger ;  William 
Cotes,  Samuel  Page,  Francis  Cogny,  Ed- 
roond  Daikins,  and  Richard  Fardoe,  taken 
the  8th  day  of  September,   1666,  by  sir 
Justinian  Lewen  knight,  one  of  his  ma- 
jetty's  justices  of  the  peace  for  the  couuty 
of  Middlesex,  upon  oath,  as  followeth  : 
Richard  Cound  sailh,  That  upon  Tuesday 
sight  last  about  twelve  or  one  of  the  clock, 
there  was  a  Frenchman  brought  by  the  watch 
to  this  Informant's  father's  house,  being  at  the 
sign  of  the  White- hart  in  Kin*- street,  taken  as 
a  suspicious  person;    the  said   person  being 
questioned  by  them,  whether  he  was  not  one 
of  those  that  fired  the  city,  or  had  any  hand 
therein,  or  any  privity  or  knowledge  of  any 
that  had  designed  the  same,  or  words  to  that 
effect;  the  said  person  answered  a  great  while 
in  a  perverse  manner,  quite  different  from  the 
question.    But  being  further  pressed  to  tell  the 
troth,  and  being  told,  that  if  he  were  guilty, 
it  would  be  the  only  way  to  save  his  life;  he 
did  at  first  obstinately  deny,  that  he  knew  any 
thing  of  anv  plot.    Whereupon  a  young  man 
took  the  prisoner  aside,  to  the  end  of  the  room, 
and  after  some  private  discourse  between  them, 
they  both  returned  to  this  informant  and  the 
rest  of  the  company,  and  the  said  young  man 
•pake  openly  to  us,  in  the  hearing  of  the  pri- 
soner, That  the  said  Frenchman  aud  prisoner 
had    confessed,  there    were  800    Frenchmen 
that  were  in  a  plot  or  conspiracy  to  fire  the 
city.    Upon  which  this  informant  and  others 
•pake  to  the  said  Frenchman  in  these  words, 
or  to  the  same  effect :  Well,  Monsieur,  you  have 
done  very  well  to  confess  what  you  |pve  done, 
and  no  doubt  bat  you  may  have  your  pardon, 
if  you  will  confess  all  you  know  of  this  plot : 
and  thereupon  further  asked  him,  Are  there  no 
more  than  300  persons  in  the  said  Plot  ?  He 
answered,  There  are  no  more  than  300  persons. 
Thau  we  enquired  who  they  were,  and  how  he 
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came  to  know  they  were  300  ?  To  which  he 
would  give  no  direct  answer,  hut  put  it  off  with ' 
other  extravagant  discourse.  And  being  asked 
why  be  came  to  St.  Giles'*  parish  (where  fie  *ae 
apprehended.)  He  told  a  story,  that  he  came 
from  Islington  Fields,  where  his  master's  goods 
were  ;  but  the  goods  were  now  removed,  he 
could  not  tell  whither  ;  and  that  his  master  bid' 
him  go  up  and  down  the  fields,  but  would  not 
declare  upon  what  occasion,  or  for  what  end 
he  was  so  to  do; 'and  being  asked  whether 
there  were  300  persons  engaged  in  this  design 
or  plot  ?  He  replied  that  there  were  300  en- 
gaged in  it. 

The  several  Informations  of  William  Cotes 
of  Cow -lane  of  London,  painter;  uf  Samuel 
Page  of  St.  Giles  in  the  Fie'lds,  weaver ;  of 
Edmund  Dakins  of  St.  Giles  afire&aid,  book* 
seller  ;  of  Francis  Cogny  of  St.  Audi  ens,  Hol- 
boru  ;  of  Richard  Purdoe,  victualler,  taken 
upon  oath,  &c.  tend  to  the  confirmation  of  the 
foregoing  relation. 

An  Extract  of  9  Letter  from  Ilydleburgh  in 
the  Palatinate,  Sept.  '29, 1666. 

Sir  ;  Your's  of  the  sixth  current  came  on 
Wednesday  to  me,  and  brougl.t  >  he  ill  tidings 
of  the  burning  of  London,  constantly  expected 
and  discoursed  of  amongst  the  Jesuits  to  my 
knowledge  for  these  fifteen  years  last  past9 
as  to  happen  in  this  year.  In  which  they  do  also 
promise  to  themselves  and  others  introduction 
of  the  public  exercise  of  the  Catholic   religion; 

This  letter  was  sent  to  Mr.  Alton,  who  lives 
in  New  Gravel-lane  in  Shadwel,  who  negociates 
the  business  of  the  Palatinate,  and  will  pro- 
duce the  original  if  there  be  occasion. 

The  Information  of  John  Ciiishul,  School- 
master in  Enfield. 

Upon  Friday  August  31,  Mrs.  St.  George, 
and  her  eldest  daughter  Susanna  St.  George, 
both  Popish  Recusants,  came  to  visit  Mrs. 
Rebecca  Eves,  widow,  at  her  house  in  En- 
field ;  wlicre  speaking  concerning  the  session 
of  parliament  drawing  nigh,  Mrs.  St.  George 
told  her,  that  some  would  hereafter  be  called  to 
account  for  a  plot.  Being  osked  for  what  ? 
She  told  her  in  her  ear,  For  burning  the  city. 
Mrs.  Eves  afterwards  bearing  of  the  firing  of 
London,  (and  going  to  a  place  where  she  might, 
behold  it)  met  with  Mrs.  Susanna  St.  George, 
(and  amongst  other  discourse)  told  her  how 
much  her  mother's  words,  which  slie  spake  the 
Friday  before,  did  run  in  ber  thoughts  ;  which 
she  repeated  to  tier  daughter,  who  made  this 
reply,  That  her  mother  was  very  apt  to  talk, 
and  that  she  had  been  I .tin  to  keep  her  mother 
within  doors  during  the  fire,  fearing  lest  she 
should  talk. 

After  this  (during  the  fire)  Mrs.  Eves  met 
with  Mrs.  Cook,  another  Popish  Recusant,  and 
of  the  same  family  ;  to  whom  she  also  related 
Mrs.  St.  George  her  words  :  who  made  this 
return,  that  she  was  a  worthy  woman  to  keep 
couesell   . 
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Also  Cbe  lady  St.  George  at  Enfield,  in  the 
Lord  of  Lincoln's  bouse,  declared  to  Mrs* 
Rebecca  Eves  of  the  said  town,  that  within  a 
few  days,,  the  city  of  London  would  be  laid  ia 
ashes.  This  was  spoken  about  two  days  before 
the  fire  happened. 

lire.  Eves  of  Enfield  her  Examixation  before 
Mr.  Jolliffand  Mr.  Marvel,  December  20, 
1666,  concerning  Mrs.  St.  George. 
Mrs.  Rebecca  Eves  of  Enfield,  three  or  four 
days,  or  within  a  week  before  the  fire,  receiv- 
ing a  visit  in  her  own  house,  from  Mrs.  St, 
George  (amongst  other  discourse)  Mrs.  St. 
George  asked  her,  what  news  she  beard  ?  And 
if  she  knew  when  the  parliament  sat  f  Mrs. 
Eves  replied,  She  thought,  shortly.  The  other 
asked,  if  she  heard  or  any  that  were  to  be 
called  in  question  before  the  parliament?  Mrs. 
Eves  said,  About  what  ?  Mrs.  St.  George  said. 
About  a  plot.  Mrs.  Eves  asked,  Wliat  plot  ? 
Mrs.  St.  George  answered,  About  firing  the 
city.  Mrs.  Eves  said,  I  hope  God  will  preserve 
the  city ;  but  people  use  not  to  be  questioned 
before  the  fact  be  committed.  So  the  dis- 
course was  waved  for  that  time. 

At  the  time  of  the  fire,  Mrs.  Eves  weat  out 
to  look  towards  the  fire  ;  and  mentioning  Mrs. 
St.  George,  one  in  the  company  replied  behind 
her,  (but  she  cannot  certainly  fia  the  person) 
a  prime  woman  to  keep  counsel !  After  the 
fire,  Mrs.  St.  George  her  daughter  came  to 
Mrs.  Evts,  who  asked  her,  If  she  remembered 
what  her  mother  had  said?  She  said,  My 
mother  is  such  a  woman,  she  will  speak  what 
ahe  thinks.  Afterwards  she  said,  That  she  had 
much  ado  to  keep  her  mother  in  at  the  time  of 
the  fire,  lest  she  should  speak  some  things  the 
should  be  questioned  for. 
•At  the  first  discourse,  Mrs.  Eves,  her  daugh- 
ter, and  others  of  the  family  were  present.  Mr. 
St.  George,  his  wife,  and  family,  have  since 
left  Enfield.  They  are  all  great  Papists,  and 
there  are  many  more  in  the  neighbourhood. 

A  Letter  directed,  and  sent  by  the  post  to  Mr. 
Samuel  Thurlton,  in  Leicestershire,  from  a 
person  unknown,  as  folio weth  :  dated  Oc- 
tober, 1666. 
My  friend  ;  Your  presence  is  now  more  ne- 
cessary at  'London,  than  where  you  are,  that 
you  may  determine  how  to  dispose  of  your 
estate  ia  Southwark :  for  it  is  determined  by 
human  counsel  (if  not  frustrated  by  Divine 
Power)  that  the  Suburbs  will  shortly  be  de- 
stroyed.   Your  capacity  is  large  enough  to  un- 
derstand:   proceed  as  your  genius  shall  in- 
struct you.— Cave,  Cave,  Fnge,  Vale. 

Saturday  the  first  of  September,  1666,  the 
day  before  the  fire  in  London,  came  one  Urra- 
straw  from  Ireland,  with  a  letter  from  thence, 
to  one  esquire  Holcroft,  at  Eaatham  in  Essex, 
(being  related  to  that  family  by  marriaes ;) 
Where  he  supped.  After  which  he  asked  the 
esquire*  if  he  had  heard  any  thing  of  the  firing 
•f  London  ?  Who  answered  No.  Bat  Urm- 
straw  said,  he  would  shortly ;  for  it  v*as>  or 


would  be  ensue*  nigfc  The  esquire*  njuavered, 
if  it  were,  be  hoped  it  might  be  aneacbtd 
again  ^  aak  had  been  sunny  a  time.  But  Ursa- 
straw  answered,  No,  it  would  not  be  quenched; 
for  it  should  be  said,  of  it,  as  of  Troy  :  repeat* 
ing  a  Latin  verse, 

Nunc  9eges  est  ubt  Troja  fuit. 

Now  corn  grows  where  Trey-Town  stood. 

This  discourse  was  managed  pleasantry  by 
him  ;  after  which  they  went  to  their  beds  :  and 
in  the  morning,  this  Urmstraw  enquires  ear- 
nestly, Whether  they  had  heard  of  the  firing  of 
London  that  night  ?  They  answered,  No.'  But 
he  prayed  him  to  send  one  of  the  family  our,  to 
enquire;  and,  doubtless,  they  would  hear  of  it. 
Upon  which  a  messenger  was  sent ;  who 
brought  word  from  a  man  that  travelled  upon 
the  road,  that  it  was  on  fire  indeed.  After 
dinner,  this  Urmstraw  desired  his  horse  to  be 
saddled  that  he  might  be  gone.  The  esquire 
intreats  him  to  stay  till  next  morning  >  but  be 
answered,  Therefore  I  would  see  London 
before  it  be  quite  burnt ;  for  I  shall  never  see 
it  more. 

Sunday  morning,  the  fire  being  begun  ia 
London,  a  person  coming  from  Deptford, 
.when  became  to  Baruaby-street  end  ia  South- 
wark, hears  a  woman  oryout  against  a  French- 
man, for  throwing  fire-balls  ;  he  runs  sifter  him 
and  lays  hold  of  him.  He  asked  him,  what 
commission  he  bad  for  so  doing?  He  answered, 
that  his  commission  was  in  his  constancy.  The 
people  coming  in,  they  searched  bun,  and 
found  fire  bails  in  his  pockets.  He  was  deli- 
vered to  the  guard  in  Southwark,  but  beard  of 
no  more. 

A  Citizen  being  fired  out  of  his  house,  had 
hired  a  lodging  in  Queen  street  in  Coveot 
Garden  ;  and  going  up  Holboro,  there  being  a 
crowd  of  people,  steps  in  amongst  them,  .beefs  a 
woman  say,  that  she  bad  a  hand  in  firing  the 
City.  The  people  asked  her,  whether  she  was 
an  Anabaptist  ?  she  said,  no.  Are  you  an  In* 
dependant  ?  Sue  said,  no.  Are  you  a  Presby- 
terian ?  She  said,  no,  Are  you  a  Roman  Ca* 
tholic  ?  To  which  she  would  give  no  answer. 
The  Citizen  asked  her,  But,  Mistress;  bad  you 
a  hand  in  burning  the  City  f  She  answered, 
what  would  you  have  me  to  say  ?  I  have  eon* 
feseed  it  already,  and  do  deserve  to  4ie  for  it. 
This  she  said,  with  great  trembling;  aad 
seeming  to  be  much  troubled.  The  Cities* 
enquired  for  a  constable :  the  people  reply, 
there  was  one  gone  for.  But  a  gallant  onsnai 
and  takes  her  by  the  arm,  and  leads  her  away: 
saying,  he  would  have  her  examined  i  and 
forthwith,  another  gallant  closetb  with  bin*  ; 
and  they  both  carried  her  to  the  Griffin-Tavern 
in  Hoibora.  The  Cttisen  follows  them,  to  see 
the  result  of  the  business  :  but  they  with  the 
masterof  the  house  shut  out  the  company  (all 
but  the  Citizen,  supposing  him  to  be  one  of 
their  own  company),  but  asking  one  the  other 
concerning  him,  'and  fading  him  not  of  them 
nut  him  out  again.  Whereupon,  be  goes  te 
theoe&tcnmpejyofsciditrt,  and  enquires  lor 
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their  captain :  who  neaped,  be  wis  not  there 
hxit told  Mm,  yonder  is  toy  L.  C.  Unto  whom 
the  ^Citizen  repaired  ;  and  acquainted  his  lord- 
ship,  that  there  was  a  woman  apprehended  (and 
rescued  by  a  couple  of  gallants)  that  had  con- 
fessed she  had  £  hand  in  burning  the  city,  and 
was  at  such  a  tavern.  Whereupon  Hie  L.  C. 
called  to  a  captain  in  the  street  and  ordered 
him  to  go  with  that  man,  and  apprehend  the 
woman  that  he  should  direct  town  to.  Where- 
upon, he  goes  with  the  t^itizen,  and  takes  her 
with  the  first  gallant,  who  stood  up  highly  in 
her  defence,  and  carries  them  both  to  an  ale- 
wouse  on  the  other  side  of  the  way.  The 
Citizen  perceiving  that  nothing  would  be  done 
with  her,  leaves  Ins  name  with  the  captain, 
and  where  he  might  be  found  ;  but  was  never 
called  for,  to  justify  the  words  spoken  by 
her. 

A  woman  standing  m  White-Chapel  with  a 
company  about  her,  was  asked  what  the  matter 
was  r  She  said,  that  she  met  two  young  men 
in  that  place,  and  asked  them  how  it  was  with 
the  fire  :  they  answered,  It  is  now  almost  oat, 
if  h  can  be  kept  so ;  bat  the  rogues  renew  it 
with  their  "fire-batts.  As  saith  another  woman 
voting  men  if  you  have  a  heart  to  it,  yon  may 
be  hired  to  throw  there.  It  was  asked  ber,  what 
was  become  of  the  woman  that  spake  thus?  She 
answered,  that  she  had  apprehended  her,  and 
delivered  her  to  the  tinder-beadle  of  White- 
Chapel  Parish.  The  woman  falling  under  the 
accusation  (not  being  able  to  deny  h)  there 
being  many  witnesses  at  that  time  that  heard 
it;  she  was  delivered  to  sir  John  Robinson,  bat 
beard  of  no  more. 

One  from  France  writes  to  his  Correspon- 
dent in  London,  to  know  the  truth  of  what  was 
muttered  in  Paris,  whether  London  was  laid  in 
tsshes  or  no.  The  letter  being  dated  a  week 
before  the  fire  began. 

From  Surrey  in  or  near  Darkin,  a  person  in 
ordinary  habit,  who  was  yet  observed  to  take 
place  of  all  the  nobility  *od  gentry  among  the 
papists,  seeing  the  people  of  Darkin  mourn  for 
the  burning  of  the  City,  be  spake  slightingly  of 
it,  telling  them  they  should  have  something  else 
to  trouble  themselves  for;  and  that  shortly 
Darkin    should    be  laid  as  low  as  London. 

Whereupon  the  people  made  at  him,  and 
one  Tr.  11.  a  great  Papist,  rescues  him,  and 
mends  him  away  in  his  coach  to  London.  Tbis 
was  deposed  before  sir  Adam  Brown,  a  justice 
of  peace  and  a  member  of  parliament. 

Tfhese  following  Relations  (for  substance) 
were  delivered  to  sir  Robert  Brooks, 
chair-man  of  the  committee,  a  little  before 
the  prorogation  of  the  parliament. 

A  true  Relation  mode  by  one  of  the  grand  jury 
•at  Hick's-i  fell,  at  a  general  Quarter-Sessions 
pfeseojlyttfter  the  Fire  in  Loodou,  who  was 
upon  Trial  of  some  of  tbofle  -that  find  the 

a* 

That  near  West-SmithfieM  in  Chicklaue, 
there  was  a  man  takerj  in  the  very  act  of  firing 


a  house,  by  the  inhabitants  and  neighbours'; 
and  carrying  him  away  through  Smithfield,  to 
have  him  before  a  justice  for  the  fact  com- 
mitted, the  king's  life  guard  perceiving  it,  made 
up  onto  them,  and  demanded  their  prisoner 
from  them ;  but  they  refused  to  let  him  go. 
The  lHe-guard  men  told  them,  that  he  was  one 
of  tire  king's  servants,  and  said,  we  will  have, 
him.  And  thereupon  they  drew  out  their  swords 
and  pistols,  and  rescued  him  out  of  the  people's 
hands  by  force  of  arms. 

A  ball  of  indictment  was  brought  against  him, 
and  two  or  three  witnesses  did  swear  unto  H, 
•and  the  bill  was  found  by  the  grand-jury,  who 
did  caTry  it  to  the  Old  Bailey,  and'presented  it 
to  the  Lord  Chief  Justice  ;  but  it  came  to  no 
further  trial,  nor  was  ever  seen  after  at  the  Old 
Bailey,  so  far  as  this  person,  upon  his  best  en- 
quiry, could  ever  hear,  or  learn. 

Concerning   an    House-keeper  at  Soho,  w\*> 
fired  hi*  own  dweiluig-house. 

first  he  secured  all  his  goods  in  his  garden, 
and  then  went  in  and  fired  his  house ;  which 
when  he  had  done,  he  endeavoured  to  get 
away  out  at  his  fore-door.  A  neighbour  de- 
manded of  him,  who  had  fired  his  house  ?  He 
answered,  The  Devil.  Upon  that,  his  neigh- 
bour bad  htm  stand,  or  he  would  run  his  balbert 
into  his  guts.  His  answer  was,  if  you  do,  there 
are  enough  left  behind  me  to  do  the  work; 
Whereupon  he  was  secured,  and  a  bill  of  indict- 
ment brought  against  him,  and  about  three 
witnesses  did  swear  to  it :  and  his  son  came 
in  as  witness  against  him ;  who  was  demanded 
by  the  foreman,  what  he  could  say  as  to  the  . 
firing  of  his  father's  house  ?  He  said,  that  his 
father  did  fire  it  with  a  fire-ball.  It  was  de-  ' 
manded  of  him,  whether  he  did  fire  h  above 
stairs,  or  below  I  He  answered,  above  stairs. 
The  BiH  was  likewise  found,  but  the  petty  jury 
did  not  find  *him  guilty. 

A  maid  was  taken  in  the  street,  with  tw*o 
fire-balls  in  her  lap  :  some  did  demand  of  her, 
where  she  had  them  P  she  said,  one  of  the  king's 
life-guard  threw  them  into  her  lap.  She  was 
asked,  why  she  had  not  caused  him  to  be  ap- 
prehended ?  She  said,  that  she  knew  not  what 
they  were.  She  was  indicted  for  this,  and  the 
bill  fband  against  her,  and  turned  over  to  ttie  ■ 
Old  Bailey  ;  but  no  prosecution  upon  it. 

In  the  time  of  the  fire,  a  constable  took  a 
Frenchman  firing  an  house,  seized  on  him  ; 
and  going  to  a  magistrate  with  him,  met  his  li. 
H.  die  D.  Y.  who  asked  the  reason  'of  thja 
lumult.  One  told  Him,  that  a  Frenchman 
was  taken  firing  a  houHe ;  his  II.  called  for  the 
man,  who  spake  to  him  in  French  :  The  D. 
asked, who  would  attest  it?  the  constable  said, 
I  took  him  in  the  act,  and  I  will  attest  it. 
The  D.  took  him  into,  his  custody,  andsaid, 
I  will  secure  him.     But  he  was  heard  of  no  more. 

On  Monday  the  third  of  September,  fhehe 
was  a  Frenchman  taken  firing  a  house ;  and 
upon  searching  of  him,  fire  balls  were  found 
about  him.  At  which  time  four  of  the  life- 
guards rescued   the  Frenchmen,  attd'took  hint 
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away  from  the  people,  after  their  .usual  man- 
ner in  the  whole  lime  of  the  fire. 

One  Mr.  Belland,  a  Frenchman,  living  at 
Marylebone,  who  bought  great  score  of  paste- 
board for  a  considerable  time  before  the  fire  of 
the  city  of  London,  to  the  quantity  of  20  gross. 
in  one  shop,  and  much  more  else w here, ^as 
asked  by  a  citizen,  What  he  did  with  all  that 
paste-board?  He  answered  that  he  made  fire- 
works for  the  king's  pleasure.  The  citizen 
asked  him,  What  doth  the  king  give  you? 
He  replied,  Nothing,  only  I  have  respm  at 
court :  The  citizen  said,  Take  heed,  Mr.  Bel- 
land,  you  do  not  expend  your  estate,  and  then 
lose  your  respect  at  court,  for  you  are  at  a 
great  charge.  Belland  answered,  Sir,  do  you 
think  this  a  great  matter  ?  I  use  all  this  myself; 
But  if  you  did  see  all  the  great  quantities  I  have 
made  eUe where  in  three  several  places,  three, 
four,  and  five  miles  off,  you  would  say  some- 
thing. Another  time  the  stationer  with  whom 
he  dealt  for  the  pasteboard,  being  at  his  house  at 
Marylebone,  and  wondering  at  the  many  thou- 
sands of  fire- works,  that  lay  piled  up  of  several 
sorts,  he  said,  Sir,  do  you  wonder  at  this  ?  If 
you  should  see  the  quantity  that  I  have  made 
elsewhere  by  other  men  you  would  wonder  in- 
deed. 

The  Sunday  before  the  fire  began,  this  Bel- 
land came  to  the  shop  where  he  was  wont  to 
buy  his  pasteboard,  but  the  stationer  being  not 
there,  be  desired  a  citizen  (the  stationer's  neigh- 
bour) io  speak  to  him;  and  to  let  him  know 
.  that  he  had  much  wronged  him  in  disappointing 
him  of  the  four  gross  of  pasteboard  which  he 
.should  have  had  ofhim,  and  said  that  he  should 
not  do  his  wofk  by  the  time;  and  that  ifhehadit 
not  by  Tuesday  nigbt,  it  would  come  too  late, 
he  -should  have  no  occasion   for  it  after  that 
(which  was  the  Tuesday  night  before  the  fire) 
Mr.  Belland,  said  the  citizen,  What  is  the  rea- 
son of  your  haste  ?    Have  you  any  shew  sud- 
denly before  the  king  ?    At  which  he  blushed, 
and  would  give  no  answer.    Says  the  citizen, 
'What  kind  of  fireworks  do  you  make?    only 
•uch  as  will  crack  and  run  ?    Belland  answered, 
I  make  of  all  sorts  ;    Some  that  will  burn  and 
make  no  crack  at  all,  but  will  fly  up  in  a  pure 
body  of  flame,  higher  than  the  top  of  Paul's, 
and  waver  in  the  air.    Says  the  citizen,  Mr. 
Belland,  when  you  make  your  shew,  shall  I  see 
,it  ?     Yes,  said   Btlland,  I  promise  you,  and 
-  gave  his    hand  upon  it.     Which  citizen  in  the 
'time  of  the  fire  being  upon  the  Thames  in  a 
boat,  saw   to    his   great    amazement,  sundry 
bodies  of  fire,  burning  above  ihe  fire  of  the  houses 
as  high  again  as  Paul's,  wavering  in  the  air,  di- 
rectly according  to  Belland's  description. 

And  after  the  burning  of  the  city,  some 
'  citizens  agreed  to  go  to  Marylebone,  to  speak 
with  this  Be  (laud  ;  and  by  the  way,  met  with 
'  his  two  maids  and  his  hoy  ;  and '  having  some 
knowledge  of  them,  atked  for  young  Mr.  Bel- 
land :  who  told  them  he  was  not  at  honje, 
neither  knew  they  where  he  was.  But  the 
citizens  observing,  that  they  carried  with  them 
rabbits  and  oapour  ready  dressed,  concluded 


they  were  going  to  him,  and  told  them  so,  whereat 
they  were  surly,  and  bade  them  go  look  his, 
tor  they  would  not  tell  them  where  he  was. 
Upon  that,  the  citizens  resolved  to  follow  then, 
and  did,  till  they  came  to  Whitehall.  The  ser- 
vaots  went  up  stairs,  and  down  stairs,  on  pur- 
pose to  have  lost  them,  hut  dould  not,  for  the? 
kept  close  to  them  :  And  at  last,  one  of  the 
maids  went  to  a  door,  and  knocked  ;  crying  out, 
they  were  dogged  by  two  men,  thai  they  coald 
not  be  rid  of.  With  that,  young  Mr.  Bellaod 
opened  the  door,  saying  to  one  of  the  citizens 
Str,  your  servant :  How  do  you  do  ?  One  of 
them  answered,  Both  I,  and  many  thousand 
families  more,  are  the  worse  for  you  ;  for  you, 
under  pretence  of  makiug  fireworks  for  the 
king,  have  destroyed  a  famous  city,  and  ruined 
a  noble  people.  To  which  Belland  replies,  I 
make  nothing  but  innocent  things,  that  will  do 
no  harm  ;  for  which  I  have  a  patent  from  the 
king.  But  the  citizen  answered,  if  the  king 
gave  you  a  patent,  it  was  but  for  yourself.  Who 
answered,  No.  Said  the  citizen,  what  made 
you  then  to  employ  so  many  men,  in  so  many 
places  ?  No,  said  Belland,  I  set  no  man  to 
work  ;  neither  .know  I  any  man  that  makes  of 
them,  but  mvself ;  though  he  had  often  before 
said  otherwise.  While  they  were  thus  dis- 
coursing, old  Belland  looks  from  under  the 
hangings ;  Sir,  said  be,  I  hear  you  charging  my 
son  with  suspicion  of  burning  the  city  ;  I  pray 
you  speak  lower  (casting  his  eyes  about,  fearing 
the  ladies,  passing  by,  might  hear  ;)  and  said, 
My  son  doth  nothing,  but  what  he  nath  a  pa- 
tent from  the  king  for ;  and  shall  have  an  order 
to  sue  any  man  that  shall  accuse  him.  And  he 
said,  my  son  is  no  prisoner,  but  lodged  here,  to 
prevent  him  from  the  rage  of  the  common 
people.  Well,  said  the  citizen,  you  mast  give 
an  account  for  what  you  have  done  ;  And  so 
they  shut  the  door  upon  them.  The  citizen 
went,  and  enquired  whose  lodgings  they  were ; 
and  were  told,  they  belonged  to  a  lady. 

The  Information  of  Thomas  Middletox,  chr- 
rurgeon,  late  inhabitant  of  St.  Brides, 
London. 

I  the  said  Thomas  Middleton  do  hereby  cer- 
tify, That  upon  the  Sunday  in  the  afternoon, 
the  day  wherein  the  dreadful  fire  brake  out  in 
Pudding-lane,  which  consumed  the  city,  hear- 
ing the  general  outcry  that  the  city  was  fired  by 
Papists  and  French,  I  repaired  to  the  top  of  a 
church  steeple  near  the  Three  Cranes  in  the 
Vintrey  ;  where  myself  and  several  others,  ob- 
served the  motion  of  the  fire  for  two  or  three 
hours  together :  And  we  all  took,  notice*  that 
the  fire  did  break  forth  out  of  several  booses, 
when  the  houses  which  were  then  burning  were 
at  a  good  distance  from  them  every  way.  And 
more  particularly,  I  saw  the  fire  break  out  from 
the  inside  of  Lawrence-Poultney  steeple,  when 
there  was  no  fire  near  it.  These  and  such  like 
observations,  begat  in  me  a  persuasion  that  the 
lire  was  maintained  by  design.  Upon  Monday 
I  repaired  again  into  the  city,  and  found,  as  the 
day  before,  that  the  fire  did  break  forth  in  fresh 
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house*,  at  a  great  distance*  one  from  another. 
And  at  I  was  returning  "home,  passing  through 
Watling-ttreet  by  a  tobacco  merchant's  bouse, 
I  saw  the  master  of  the  house  come  down 
stairs,  driving  a  young  fellow  before  him ;  say- 
iog  to  him,  *  You  rogue,  do  you  come  to  rob 
'  mef   what  did  you  do  in  m?  garret?'    or 
words  to  that  purpose ;  and  poshed  him  out  of 
doors :  All  which  I  observed,  and  he  seemed  to 
be  a  Frenchman ;    he  was  a  short,  btnek  fel- 
low, of  about  98  years  of  age :    And  as  soon  as 
lie  was  out  of  the  house,  he  having  a  loose  coat 
on  in  a  way  of  privacy,  shuffles  something  un- 
der his  coat ;    whereupon  I   laid  liold  of  him 
and  said,  '  Sirrah,  what  have  you  there?*   The 
fellow  replied,  *  What  is  that  to  you ;  the  mas- 
4  ter  of  the  house  knows  me/     Upon  that  I 
asked  the  master  of  the  boute  whether  be  knew 
the  fellow?   he  answered,  he  knew  him  not. 
Whereupon  I  searched  the' fellow,  and  found  a 
horn  of  powder  about  him ;  and  as  soon  as  the 
powder  warriiscovered,  he  fell  a  rubbing  of  his 
Lands,  they  being  all  black  with  powder.     He 
bH<i  alto  about  him  a  book  intituled,  The  Jew- 
ish Government.    I  charged  him  that  he  was  a 
Frenchman,  because  he  spake  broken  English, 
but  he  denied  it  and  did  much  vaunt  himself. 
There  coining  a  constable  by  with  his  staff,  I 
required  him  to  carry  him  to  prison,  and  1 
would  assist  him :  So  we  conveyed  him  to  Old- 
Bridewell  ;    and  by  the  way  the  people  were 
ready  to  kill  him,  calling  him  French  rascal.   I 
prayed  them  to  forbear,  for  justice  would  give 
him  reward.    I  told  the  fellow  he  would  be 
banged ;  he  made  slight  of  it,  saying,  '  If  1  die 
4  my  soul  shall  be  saved,  hot  yours  shall  be 
4  damned.9    And  when  he  was  put  into  Bride- 
well, I  desired  that  he  might  be  secured,  and 
none  suffered  to  speak  with  hitn  till  he  were 
examined  before  a  magistrate^  because  the  to- 
bacco merchant's  house  was  presently  burned 
upon  it.     But  so  it  happened  on  the  next  day, 
coat  the  fire  came  on  and  consumed  my  house 
end  goods ;  so  that  I  was  forced,  with  my  fa- 
mily, to  flee  into'  the  country ;    and  what  be- 
came of  the  fellow  I  know  not,  Old  Bridewell 
being  bernt  also.    And  understanding  that  the 
Parliament  hath  appointed  a  Committee  to  en- 
quire after  the  actors  in,  and  fomeniersof  that 
terrible  fire ;  I  thought  good  to  inform  the  ho- 
nourable Committee  thereof,  that  they  may 
send  for  the  keeper  of  the  said  Bridewell,  to 
know  what  became  of  the  fellow,  that  he  might 
receive  justice  according  to  his  demerit.    Thus 
much  I  thought  myself  obliged  to  do,  as  in  duty 
bound  to  God  and  my  country  ;  all  which  I  am 
ready  to  affirm  upon  outh,  when  I  shall  be 
thereunto  called.  Tho.  Middlitom. 
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to  carry  them  away.    Whereupon  I  ran  into 
his  house  with  several  others,  broke  down  his 
windows,  threw  out  his  goods  and  loaded  the 
carts;  and  there  being  some  interval  of  time 
before  the,  return  of  the  carts,  and  seeing  a 
room  wherein  were  many  books  and  loose  pa- 
pers, which  seemed  to  be  a  library,  I  went  in 
and  took  down  a  book,  which  proved  to  be 
Ovid's  Metamorphosis ;   and  while  I  was  look- 
ing upon  it,  there  came  into  the  same  room  an 
old  man.  of  low  stature  with  a  white  frock,  who 
looked  also  on  the  book  as  it  was  in  my  hand ; 
I  took  him  in  my  mind  to  be  some  groom  come 
oot  of  a  stable,  and  thought  hitn  to  be  pre- 
sumptuously foolish,  supposing  such  a  mean- like 
old  man  ignorant  of  that  language  in  which  the 
book  was  written,  it  being  Latin ;    but  I  spoke 
not  to  him.    In  the  mean  time  there  brake 
forth  a  fire  amongst  the  papers  which  were  be- 
hind ns,  there  being  none  in  the  room  but  he 
and  I.      Whereupon  the  rest  of  the  people 
coming  in,  cried  net,  '  We  had  set  the  room 
*  on  fire :'  and  rushing  in  upon  us,  put  out  the 
fire  with  their  feet.    Whereupon  I  took  hold  of 
the  eld  man  by  the  buttons  under  the  throat, 
and  said,  •  How  now,  father !  it  most  either  be 
'  you  or  I  that  must  fire  these  papers/    There 
was  a  small  thing  of  a  black  matter,  which 
looked  like  a  piece  of  link  burning,  which  ques- 
tionless set  fire  on  the  papers,  but  it  was  imme- 
diately trod  out.    A  tumult  of  people  thronged  * 
in ;  and  when  I  said,  '  How  now,  father  ^  and 
took1  hold  on  him,  he  said,  Parctvri  hi,  Domini: 
The  people  which  did  not  understand  it,  cried 
eat,  *  He  is  a  Frenchman,  kill  him ;'  and  with 
pulling  of  him  his  peruke  fell  off;  then  appeared 
a  bald  skull,  and  under  bis  frock  he  had  brack 
deaths,  I  think  of  tdsbop-sattra  ;  whereupon 
he  seemed  to  be  a  grave  ecclesiastic  person.  I 
bad  much  ado  to  save  bim  from  the  people,  hot 
at  last  brought  him  before  the  Duke  of  York. 
We  found  ia  his  pockets  a  bundle  of  papers 
closed  up  with  wax  like  a  packet,  which  was 
delivered  to  the  D.  of  Y .    I  knew  not  what 
was  written  in  them,  neither  do  [  know  what 
countryman  be  was ;  but  methought  he  looked 
something  Jesuit-like.    This  I  am  certain  e£ 
that  when  I  went  into  the  room  there  was  no 
fire  in  it,  and  it  was  fired  when  there  was  none 
but  he  and  I  in  it,  yet  I  cannot  sav  I  saw  him 
do  it,  though  I  cannot  but  suspect  he  did  it,  anil 
the  rather  because  there  were  several  houses 
untouched  betwixt  this  house,  and  where  the 
fire  was  coming  on,  when  the  papers  in'  the 
library  were  thus  on   fire  as  1  have  related. 
What  became  of  this  fellow,  after  we  bad  de- 
livered him  to  his  royal  highness,  I  have  not 
heard.  John  STStr*&T. 


In  the  time  of  the  fire  near  firidewejl,  there 
was  a  man  sadly  bemoaning  the  great  loss  he 
was  like  to  sustain  (the  fire  then  being  within 
Ave  or  six  bouses  of  him)  did  beseech  the  peo- 
ple for  God's  hake  (th*y  having  no  goods  of 
their  own  in  darger)  to  Come  in  and  help  him 
to  throw  out  trunk*,  chests,  bed*,  &c.  out  at  a 
window,  having  procured  two  carts  or  Waggons 

TOL^YI. 


Tbes  far  concerning  the  Report  and  Informa- 
tions about  the  Fire :  now  follows  a  true  Ae* 
count  of  what  was  represented  to  another 
Committee  of  Parliament,  touching  tsselnse- 
lency  of  Popish  Priests  aari  Jcsoits  tod  She 
Increase  of  roptrjr,  *t\ 

3  1 
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At  the  Committee  appointed  to  certify  Infor- 
mation* touching  the  Insolency  of  PopnJi 
Priests  and  Jesuits,  and  the  Increase  of 
Popery. 

Ordered,    That  these  several  Informations 

proceeded  oo,  in  pursuance  of  the  said 

power  of  the  Committee,  be  reported  to 

v  the  House  in  reference  to  the  Insolency  of 

the  Popish  Priests  and  Jesuits,  and  the  In- 

;  of  Popery. 


As  to  the  Increase  of  Popery,  Mr.  Hancock, 
minister  of  Chilmoth  in  Wilts,  informs,  That 
meeting  with  one  Mr.  Thomson  about  a  month 
since,  coming  from  Mass  out  of  Somerset-house 
chapel,  and  discoursing  to  him  about  his  religion, 
asked  him  if  there  were  many  lately  turned  to 
jt?  Thomson  answered,  *  Thousands.  And  being 
demanded  what  encouragement  there  was  to  it  ? 
Replied, '  There  would  be  a  change '  suddenly/ 
(Report  his  carriage  to  the  Committee.) 

Mr.  Thomson  being  summoned  before  the 
Committee,  did  behave  himself  very  insolent- 
ly: they  have  commanded  me  to  report  it. 
Being  asked,  Whether  he  bad  not  a  shop  in 
Semerset-hoose  where  Popish  books  and  Popish 
knacks  were  sold  ?  lie  said  he  had ;  and  that 
his  man  sold  such  books  and  beads,  and  other 
.  things.  And  said,  There  was  one  crucifix,  no 
relics ;  but  wished  he  had  some  good  one.  He 
•aid  that  he  was  a  Roman  Catholic,  and  thanks 
<Ood  for  it.  He  said  he  was  no  priest,  but 
wished  he  were  in  a  capacity  to  be  one.  He 
«aid  he  had  not  taken  the  Oath  of  Allegiance 
And  Supremacy,  nor  would  do  it.  He  said  he 
would  take  any  oath  that  any  Christian  prince 
should  require,  but  not  the  Oath  of  Allegiance, 
intimating  some  mixture  in  it.  He  said  he  had 
laken  the  Oath  of  Allegiance  to  the  king  of 
jSpaio,  and  was  a  subject  to  the  king  of  Spain. 

One  Mr.  A$h  a  minister,  late  of  Capel  in 
Surrey,  informed,  That  being  at  Caufield  in 
Lancashire  this  last  summer,  he  saw  great  re- 
sort on  Sundays  to  Caufield-house,  the  house 
-of  a  Papist j  and  asking  some  that  were  going 
ihither,  what  the  occasion  was  of  their  resort 
jtbither,  they  told  him  they  were  going  to  Mass, 
and  that  one  Mr.  Robinson  a  priest  did  say 
Mass.  Mr.  Ash  did  likewise  inform,  that  he 
thought  the  number  of  those  that  went  to  Mass 
to  that  house  on  Sundays,  was  as  great  as  the 
Protestants  that  went  to  the  parish  church. 

One  Mr.  Welden,  deputy-ordinary  for  Mid- 
dlesex, did  inform,  That  in  his  accustomed  at- 
tendance on  the  prisoners  at  Newgate,  about 
the  time  of  execution,  Romish  priests,  and  par- 
ticularly ouc  Mr.  Harvy  a  Jesuit,  hath  con- 
stantly used  to  resort  to  the  prison  at  those 
{times,  and  doth  persuade  the  prisoners  to  be- 
come Papists ;  and  that  divers  have  been  al- 
tered in  their  religion  by  them,  and  turned  to 
popery. 

Mr.  Woof  ten  inforoieth,  That  on  Oct.  16th 
fa  went  to  Newgate,  and  meeting  with  one 
Howard  an  under- keeper  at  the  door,  desired 
fo  speak  with  Mr.  Jiubeff  the  Frenchman,  who 


was  then  condemned:  Howard  toldThim  that 
he  could  not  speak  with  him  yet,  for  Mr.  Har- 
vey, the  aueeu-oiother's  confessor,  was  in  pri- 
vate with  mm ;  and  said,  this  Harvey  used  fre- 
quently to  come  to  the  prison  after  condemna- 
tion, and  that  where  one  prisoner  died  a  Pro- 
testant, many  died  Papists.  Mr.  Woollen 
said,  that  alter  some  stay  he  saw  Mr.  Harvey 
come  out  from  Mr.  Hubert,  and  ilien  he  was 
admitted  to  have  speech  with  him. 

Mr.  Cawdry,  keeper  of  Newgate,  did  inform, 
That  Mr.  Harvey  the  Jesuit  did  frequent  the 
prison  at  Newgate  about  the  times  of  the  exe- 
cution, upon  the  pretence  of  the  queen's  cha- 
rity, and  did  spend  much  time  with  the  priso- 
ners in  private,  and  particularly  did  so  before 
the  last  execution,  night  after  night.  Mr. 
Cawdry  said  likewise  of  the  nine  that  suffered, 
eight  died  Papists,  whereof  some  he  knew 
were  Protestants  when  they  came  into  the 
prison. 

It  appeared  upon  several  informations,  that 
Mr.  Harvy  and  other  priests,  did  not  only  re- 
sort to  Newgate  at  times  of  execution,  but  like* 
wise  to  the  White  lion  in  Soutbwark,and  other 
places  iii  the  country,  and  used  their  endea- 
vours to  pervert  dying  prisoners. 

Thomas  Bamet,  late  a  Papist,  informed, 
That  when  he  was  a  Papist,  and  resorted  to 
gentlemens*  houses  in  Berkshire  that  were 
Papists ;  there  was  almost  in  every  gentleman's 
house  a  priest,  and  instanced  in  divers  private 
gentlemen  in  that  county.  Others  inform  the 
like  in  Surrey. 

Mr.  Cottman  did  inform,  that  one  Mr.  Car* 
penter,  late  a  preacher  at  Colledge  hill,  did 
in  discourse  tell  Cottman,  u  That  the  judg- 
ments of  God  upon  this  kingdom  by  the  plague 
last  year,,  and  lately  by  the  fire  in  London, 
were  come  upon  this  land  and  people,  f»r 
their  forsaking  the  true  Roman  Catholic  re- 
ligion, and  shaking  off  obedience  to  the  pope, 
and  that  if  they  would  return  to  the  church  of 
Rome,  the  pope  would  rebuild  the  city  at  his 
own  charge."  Carpenter  said  likewise  to  Cott- 
man, "  That  if  he  would  come  and  hear  him 
preach  the  next  Sunday  at  his  hou»e  in  Queen 
street,  he  would  give  twenty  reasons  to  prove, 
that  the  Roman  Catholic  was  the  true  religion, 
and  his  the  false ;  and  that  our  bible  had  a 
thousand  falsities  in  it,  and  that  there  was  nu 
true  scripture  but  at  Rome,  and  their  church.*' 
Carpenter  at  the  committee  confessed,  that  be 
had  formerly  taken  orders  from  the  church  of 
Rome  to  be  a  priest,  but  said  he  had  renounced 
that  church  and  taken  orders  in  England. 

The  next  thing  is  the  Information  of  their 
Insoleocy,  and  I  shall  begin  with  their  scorning 
and  despising  the  Bible. 

One  Thomas  Williams  an  officer  in  sir  Wil- 
liam Bowye^s  regiment,  informed,  that  one 
Ashley  a  Papist,  seeing  a  woman  read  in  a 
bible,  asked  her  why  she  read  in  that  damnable 
presbytcrjan  bible,  and  said,  a  play  boo|t  was, 
f»goo0, 
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Tkontai  Baraet  of  Biiig6eld  in  Berkshire, 
informed,  that  being  at  one  Mr.  Young's 
house  in  Bingfield,  at  Bartholomew-tide  last, 
Mr  Young  said  to  the  brother  of  this  Thomas, 
in  his  hearing,  that  within  two  years  there 
should  not  be  a  protectant  in  England.  Tho- 
mas Baraet,  informed  further,  that  being  at 
Mr.  Doncaster's  house  in  Bingfield,  one  Mr. 
Thural,  son-in-law  to  Mr.  Doncnster,  (and 
both  Papists)  said  to  this  -informer,  (who  was 
then  likewise  a  Papist,)  The  people  take  me 
for  a  poor  fellow,  but  I  shall  find  a  thousand 
or  two  thousand  pounds  to  raise  a  party  of 
horse,  to  make  Mr.  Hathorn's  and  Mr.  Bul- 
lock's fat  guts  lie  on  the  ground  ;  for  it  is  no 
more  to  kill  an  heretic,  than  to  kill  a  grass- 
hopper, and  that  it  was  happy  for  him  that  he 
was  a  Catholic,  for  by  that  means  he  shall  be 
one  that  Shall  be  mounted, 

Mr.  Lintcood,  scrivener  in  White-chapel,  in- 
formed, That  about  the  20th  of  October  last, 
meeting  with  one  Mr.  Binks  a  Papist,  and  dis- 
coursing with  him,  Binks  told  him,  that  there 
was  amongst  the  Papists  as  great  a  design  as 
aver  was  io  England,  and  he  thought  it  would 
be  executed  suddenly.  Being  asked  how  many 
Papists  there  were  about  London  ?  he  answer- 
ed, about  seven  thousand,  and  in  England  an 
hundred  thousand  were  armed. 

Mr.  Oak$  a  physician  dwelling  in  Shad  well, 
informed,  That  a  little  after  the  burning  of 
London,  one  Mr.  Carpenter,  a  minister,  came 
to  his  house  in  Tower-wharf,  and  spake  to 
him  to  this  purpose  1. 1  will  not  say  that  I  am 
•  Pauist,  but  this  I  will  say,  that  1  had  rather 
die  the  death  of  the  Papists,  and  that  my  soul 
should  be  raised  with  their  resurrection,  than 
cither  to  be  Presbyterian,  Independant  or 
Anabaptist ;  and  I  tell  you,  the  Papists  have 
hitherto  been  his  majesty's  best  fortification; 
tor  when  Presbyterians,  Independants  and 
Anabaptists  forsook  and  opposed  him,  then 
they  stood  by  him,  and  helped  him ;  and  he  is 
•  now  resolved  to  commit  himself  into  their 
hands.  And  take  it  upon  my  word  in  a  short 
time,  the  Papists  will  lay  you  as  low  as  that 
Loose  (pointing  to  an  bouse  that  was  demol- 
ished) for  they  are  able  to  raise  forty  thousand 
men,  and  I  believe,  the  next  work  will  be  cut- 
ting of  throats.  This  was  sworn  by  Mr.  Oaks, 
before  sir  John  Frederick,  a  member  of  the 
house. 

Mirian  Pilkington  being  present  when  the 
words  were  spoken,  doth  affirm  them  all, 
save  only  those,  That  the  king  is  resolved  to 
commit  himself  into  the  Papists  hands.  Those 
she  doth  not  remember. 

Henry  Young,  a  distiller  of  hot-waters,  in- 
formed, that  about,  April  1661,  being  in  the 
Jesuits  College*  in  Antwerp,  one  Powell,  an 
English  Jesuit,  persuaded  him  to  turn  a  Roman 
Catholic,  and  said,  That  if  he  intended  to  save 
his  life  and  estate  he  had  best  turn  so,  for 
within  seven  years  he  should  see  all  England 
of  that  religion.    Young  replied,  that  the  city 


of  London  would  never  endure  it.  Powel  an- 
swered, that  within  five 'or  six  years  they  wouiii 
break  the  power  aud  strength  of  London  in 
pieces,  and  that  they  had  been  contriving  it 
these  twenty  years ;  and  that  if  Young  did 
live,  he  should  see  it  done.  The  said  Young 
did  likewise  inform,  that  shortly  after  his  coax- 
ing into  England,  one  Thomson  and  Copervel, 
Itoth  Papists,  did  several  times  say  to  him, 
that  within  five  or  six  years  at  the  farthest, 
the  Roman  Catholic  religion  should  be  all  over 
in  this  kingdom. 

Jasper  Goodwin  of  Darking,  in  the  county 
of  Surry,  informed,  That  about  a  month  since 
one  Edward  Complin,  a  Papist,  said  to  him, 
you  must  all  be  Papists  shortly ;  and  that 
now  he  was  not  ashamed  to  own  himself  a 
Roman  Catholic,  and  to  own  his  priest  (nam- 
ing two  that  were  in  Darking  in  the  bouses  of 
two  Papists;)  and  likewise  said,  that  in  twenty 
four  hours  warning,  the  Roman  Catholics 
could  raise  thirty  thdusaud  men,  as  well  armed, 
as  any  men  in  Christendom. 

William  Warner  of  Darking  informed,  That 
the  said  Edward  Complin  did  tell  him,  that 
the  Roman  Catholics  in  England,  could  in 
twenty  four  hours,  raise  thirty  thousand  horse 
and  arms :  and  upon  saying  so,  pulled  on  t- his 
crucifix  and  beads,  and  said,  He  was  not 
ashamed  of  his  religion. 

John.Grawnger  of  Darking,  informed  that 
about  a  year  since  being  in  bis  house,  reading 
the  bible,  one  Thomas  Collins,  a  Papist,  said 
to  him,  Are  you  still  n*church-goer  ?  had  yo» 
not  better  turn  Roman  Catholic?  if  you  stay 
till  you  are  forced  none  will  abide  you.  And 
said  further,  that  there  was  a  man  beyond  sea 
had  prophesied,  that  in  sixty  six,  if  the  king 
did  not  settle  the  Romish  religion  in  England, 
he  would  be  banished  out  of  the  kingdom,  and 
all  his  posterity.  And  Collins  further  said, 
that  he  being  lately  turned  a  Roman  Catholic, 
he  would  not  be  a  Protestant  for  the  world. 
He  wished  Graunger  again,  in  the  hearing  or  his 
wife,  (which  he  affirmed  to  the  committee) 
to  turn  his  religion;  for  all  the  said  prophecy 
would  come  to  pass  in  sixty  six. 

Robert  Holloway  of  Darking  aforesaid  in- 
formed, That  one  Steuben  Griffin,  a  papist, 
said  to  him,  That  all  the  blood  that  had  been 
shed  in  the  late  civil  war,  was  nothing  to  that 
which  would  be  shed  this  year  in  England. 
Holloway  demanded  a  reason  for  these  words, 
in  regard  the  kingdom  was  in  peace,  and  no 
likelihood  of  trouble;  and  said,  Do  you  Pa- 
pists intend  to  rise  and  cut  our  throats  when 
we  are  asleep?  Griffin  answered,  That's  no 
matter,  if  you.  live,  you  shall  see  it. 

Ferdinand  de  Mauido,  a  Portuguese,  and 
some  years  since  a  Romish  priest,  but  turning 
Protestant,  informed,  That  one  father  Toff,  a 
Jesuit,  did  the  last  year  tell  him  at  Paris,  That 
if  all  England  did  not  return  to  the  church  of 
Rome  they  should  all  be  destroyed  the  next' 
year. 
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Mr.  Samuel  Cottman  of  the  Middle-Temple, 
barrister,  informed,  That  about  two  year*  since, 
one  Mr.  Jeviston,  a  Popish  priest,  and  called 
by  the  name  of  father  Garret,  did  persuade 
bun  to  turn  papist,  and  he  should  want  neither 
pro6t  nor  preferment.  Mr.  Cottman  object- 
ed, thai  he  intended  to  practise  the  law,  whicb 
be  could  not  do  if  he  turned  papist,  because  he 
must  take  the  oath  of  Supremacy  at  hi*  being 
called  to  the  bar ;  and  if  be  were  a  papist  be 
must  not  take  it.  Mr.  Jeviston  replied,  Why 
oot  take  the  oath?  It  is  an  unlawful  oath,  and 
Toid  ipso  facto.  And  after  some  pause,  said 
further,  first  take  the  oath  and  then  I  will  con- 
vert you.  He  said  further,  The  king  will  not 
own  himself  to  be  head  of  the  church.  And 
said- further.  You  in  England  that  set  up  the 
Dutch  to  destroy  our  religion,  shall  find  that 
•hey  shall  be  the  men  to  pull  do  wo  yours. 

Mr.  Stanley,  an  officer  to  the  duke  of  Or* 
tnond  io  Ireland,  informed,  That  coming  out 
•f  Ireland  with  one  Oriel  (who  owned  himself 
ef  the  order  of  the  Jesuits,  and  commissioned 
from  the  pope  to  be  lord  primate  of  Ireland, 
end  archbishop  of  Armagh)  and  falling  into ' 
some  discourse  with  him,  lie  told  him,  "  That 
there  had  been  a  difference  between  him  and 
some  other  of  the  Jesuits  in  Ireland,  and  that 
part  of  the  occasion  was,  that  one  father  Welsh, 
and  some  other  of  the  Jesuits,  there  did  dispense 
with  the  papists  in  Ireland,  to  take  the  oath  of 
allegiance  and  supremacy,  by  virtue  of*  a  stand- 
ing commission  tram  the  pope  which  he  had 
to  do'  it,  during  this  king's  lire;  and  Oriel 
thought  they  ought  not  to  do  it  by  virtue  of  the 
Handing  commission,  but  shoohi  take  a  new 
commission  from  the  pope  every  year  to  do  it." 
And  likewise,  "  That  he  brought  eight  boys 
out  of  Ireland,  whom  he  iutended  to  carry  to 
Flanders,  to  breed  up  in  some  of  the  colleges 
there."  And  at  his  taking  shipping  to  go  for 
Flanders,  he  shaked  his  foot  towards  England, 
terming  it  Egypt,  and  said  u  He  would  not  re- 
turn into  England,  till  he  came  with  50,000 
men  at  his  heels.9 

A  French  merchant  being  a  papist  living,  in 
St.  Michael's  lane,  London,  writes  in  a  letter  to 
bis  friend,  That  a  great  number  of  men  and 
arms  were  rejidy  here,  if  those  he  wrote- to  were 
ready  there.  He  being  upon  the  intercepting 
of  this  letter,  searched ;  forty  fire-locks  were 
found  in  his  house,  ready  loaden  ;  which  were 
carried  to  Fishmongers-hall,  a  month  or  more 
before  the  fire,  and  he  committed  to  prison, 
but  since  released. 

A  poor  woman  retaining  to  one  fielson's 
house,  a  papist,  about  Darking  in  Surrey,  was 
solicited,  that  she  and  her  husband  would  turn 
Roman  catholics;  which  if  they  did  voluntarily 
now,  they  would  be  accepted  of;  but  if  they 
staid  a  little  longer,  they  would.be  forced  whe- 
ther they  would  or  no;  and  then  they  would 
not  be  esteemed.  This  was  deposed  before 
air  Adam  Brown,  a  member  of  parliament, 

A  complaint  being  made  againat  a  sugar- 
baker  at  Fox-hall,  his  house  was  searched  by 


lieutenant  colonel  Lnntiy,  who  found  there 
several  guns,  with  such  lochs,  as  no  Kngliftb- 
man  (who  was. at  the  taking  of  then)  could 
discbarge;  together  with  brass  bluodertoutsq 
and  fire- works,  of  a  furious  and  burning  nature: 
Trial  being  made  of  a  small  pert  of  them,  the 
materials  weve  discerned  to  be  sulphur,  aqua- 
vit*, and  gujttpowder,  whatever  else. 

In  a  letter  to  sir  John  Frederick  and  Mr. 
Nathaniel  Heron,  froaa  Horsham  io  Sussex,  the 
8th  of  September,  1666.  Subscribed  Henry 
Chowne.  Wherein  is  mentioned,  that  the  avid 
Henry  Cliowne  had  thoughts  to  come  to  Lon- 
don that  week,  but  that  they  were  in  detrac- 
tion there  concerning  the  papists,  fearing  they 
would  shew  themselves  all  that  day;  nod  thai 
be  had  been  to  search  a  papist's  house  witek 
six  miles  of  that  place.  He,  with  another  jus- 
tice of  peace  met  the  gentleman's  brother  (wee 
is  a  priest)  going  to  London,  whom  they  search- 
ed and  found  a  letter  about  him,  which  he  had 
received  that  morning  from  his  sister,  twenty 
miles  off  from  him ;  wherein  is  expressed,  That 
a  great  business  is  in  band,  not  to  be  commuted 
to  paper,  as  the  times  be. 

Your  Committee  have  thought  fit  to  give  ae 
opinion  upon  these  Informations;  but  leave 
the  matter  of  fact  to  your  judgments. 

I  am  commanded  to  tell  you,  That  your  Com- 
mittee have  several  other  thing*  of  this  na- 
ture under  their  Inquiry. 

Ae  a  further  instance  of  the  audacious  and 
insolent  behaviour  of  these  Popish  Recusants, 
take  the  following  Copy  of  Verses  made,  and 
then  scattered  abroad  by  some  of  their  patty 
in  Westminster-hall,  and  several  other  places 
about  the  city,  and  elsewhere  in  the  kingdom: 

Covre  la  feu,  ye  Hugonots, 
That  have  so  hranded  us  with  Plots, 
And  henceforth  no  more  bonfires  make, 
Till  ye  arrive  the  Stygian  Lake.       I    I  E 
For  down  ye  mast  yee  Hereticks,    —  |  — 
For  all  your  hopes  of  Sixty-six. .      7  |  $ 
The  hand  against  you  is  so  steady, 
Your  Babylon  is  fallen  already. 
And  if  you  will  avoid  that  hap, 
Return  into  your  mother's  lap ; 
The  Devil  a  mercy  is  for  those, 
•  That  Holy  Mother  Church  oppose. 
Let  not  your  Clergy  you  betray  ; 
Great  eves  are  ope,  and  see  the  way. 
Return  in  time,  if  you  will  save 
Your  souls,  your  lives,  or  ought  you  have:. 
And  if  you  five  till  sixty-seven, 
Confess  you  had  fair  warning  tivea. 
Then  see  in  time,  or  aye  be  blind, 
Short  time  will  shew  you  what's  behind. 

Dated  the  5th  day  of  Nov.  in  the  yee* 
1666,  and  the  first  year  of  the  Restora- 
tion of  the  Church  of  Rome  io  England. 

Not  long  sifter  the  burning  of  London,  Mr. 
Brook  Bridges,  a  young  gentleman  of  die  Tem- 
ple, as  be  was  gotog  to  attend  Divine  Service 
in  she  Temple  church,  in  a  pew  there  found 
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this  foUewmg  Paper,  which  immediately  either 
by  himself  or  a  relation  of  his,  was  delivered 
to  air  WttH&m  Morrice,  one  of  his  majesty's 
principal  secretaries  of- state;  the  contents  of 
the  Paper  are  as  follows : 

A  Warning  to  Protestants* 

I,  who  have  been  a  Papist,  from  my  infancy, 
.till  of  late,  and  in  zeal  for  their  horrid  prin- 
ciples, had  boo  great  a  share  in  the  firing  of  the 
city.  And  did  intend  to  do  farther  mischief  to 
the  Protestants  (of  which  1  am  now  and  ever 
shall  he  a  member)  do  upon  abhorrence  of  that 
villainy,  and  religion  that  hath  moved  me  to 
it,  declare  to  all  Protestants,  the  approach  of 
their  sadden  rain,  that  it  may  be  prevented,  if 
it  be  not  too  late. 

When  I,  together  with  other  Papists,  both 
French,  Irish,  and  English,  fired  the  city; 
others  were  employed  to  massacre  the  Pro- 
testants, we  thinking  thereby  to  destroy  the 
heads  of  your  religion;  but  the  massacre*  was 
disappointed  by  the  fear  of  him,  who.  was  the 
chief  agent  in  this  villainy.  And  the  fire  not 
having  done  all  its  work,  they  have  often  en- 
deavoured to  fire  the  remaining  part.  They 
intend  likewise  to  land  the  French  upon  you : 
to  whose  assistance  they  all  intend  to  come, 
and  lor  that  purpose  are  stored  with  arms:  and 
have  so  far  deceived  the  king,  that  they  have 
the  comsnand  of  most  part  of  the  army,  and 
the  sea  potts.  The  French  intend  to  land 
at  Dover,  that  garrison  being  most  Papists ; 
and  the  Papists  in  England,  have  express  com- 
mand from  Rome,  to  hasten  their  business  be- 
fore the  next  parliament;  and  to  dispatch. 
Therefore  as  you  love  your  lives  and  fortunes, 
prevent  your  ruin,  by  disarming  all  the  Papists 

ta  England,  especially  C.   L- from   the 

Tower,  and  the  L.  D — »-,  and  all  his  adhe- 
rents and  soldiers,  from  Dover,  and  by  dis- 
arming all  Papists.  I  have  such  an  abhor- 
rence, that  I  would  willingly  undergo  any  pu- 
nishment for  it  ;  and  declare  myself  openly,  were 
I  not  assured  that  I  coold  do  you  more  good 
in  eoncealmg  my  name  for  the  present.  Delay 
not  from  following  these  directions,  as  yon  love 
your  lives;' and  be  not  deceived  by  any  pre- 
sences whatsoever. 

An  Impartial  Account  of  some  Infobic ATioiia 
taken  before  several  Justices  of  the  Peace, 
concerning  the  several  Fires  bappeaing  of 
late  in  and  near  the  City  of  London. 
About  the  latter  end  of  June,  and  in  July, 
one  Joseph  Harrison  came  several  times'to  the 
Greyhound- inn,  in  Holborn,  pretending  to  en- 
quire for  letters  for  himself;  and  about  the 
beginning  of  July  comes  into  the  said  inn,  and 
meeting  Mr.  Atkins,  the  master  of  the  said  inn, 
he  the  said  Harrison  asked  him  for  a  can  of 
beer ;  whereupon  Mr.  Atkins  ordered  his  man 
to  draw  two  cans,  drinking  one  himself,  and 
giving  the  other  to  Harrison.    After  which,  the 
said  Harrison  took  Mr.  Atkins  by  the  hand, 
and  led  him  out  of  his  own  yard  into  Holborn, 
•ml  by  the  rails  in  the  street,  the  said  Harrison 


advised  the  said  Atkins  to  put  off  his  house 
and  dispose  of  his  goods  as  soon  as  he  could ; 
for  within  three  weeks  or  a  month,  there  would 
be  great  and  dreadful  fires  in  and  about  Lon- 
don. Mr.  Atkins  asked  him,  How  he  knew 
so?  The  said  Harrison  replied,  If  you  will  not 
believe  me,  you  mav  choose :  and  so  left  him. 

One  Monday,  July  the  85th,  Mr.  Atkins's 
wife  hearing  of  the  fire  at  the  George-inn,  in 
South wark,  went  to  her  mother  at  the  Tal hot- 
inn,  in  South wark ;  the  back  part  of  which  said 
inn  is  adjoining  to  the  George-inn,  and  was 
likewise  on  fire;  and  being  there,  she  espied 
the  aforesaid  Joseph  Harrison  in  the  yard,  and 
remembering  the  aforesaid  advice  to  her  hus- 
band, desired  some  persons  that  were  neit  ber, 
to  lay  hold  of  him  ;  which  being  done,  be  was 
conveyed  to  a  foot  company  that  stood  in  arms 
near  the  said  in n,s  judging  that  the  nearest 
place  to  secure  him.  After  which,  sir  John 
Smith,  one  of  the  sheriffs  of  London,  was  ac- 
quainted with  the  whole  matter.  Upon  which 
he,  with  the  L.  C.  went  to  the  said  company, 
and  in  the  hearing  of  several,  gave  charge  te 
the  captain  of  the  said  company  to  keep  him 
sale  until  they  had  time  to  examine  him.  After 
the  fire  was  put  out,  some  went  to  enquire  after 
the  prisoner,  and  the  captain  told  them,  the 
L.  C.  bad  discharged  him. 

The  nest  day  being  Tuesday,  a  person  was 
informed  that  the  said  Harrison  taught  school 
in  Threadneedle-street,  and  that  he  boasted  of 
his  deliverance,  and  said,  That  the  L.  C.  was 

C leased  to  honour  him  so  far  at  to  take  him  in 
is  barge  with  him  to  Whitehall,  and  bid  hint 
but  be  patient  a  while,  and  he  should  have 
satisfaction  from  the  persons  that  bad  troubled 
him.  But  hearing  where  to  find  him,  endea- 
vours were  used  to  retake  him,  and  accorHingrjr 
was  accomplished  on  Wednesday,  July  27,  and- 
had  before  the  worshipful  sir  John  Frede- 
rick, who  sent  him  to  Biahopsgate,  and  ordered 
him  to  be  brought  before  the  lord  mayor  and 
court  of  aldermen  the  next  day  to  he  examined. 
Before  whom  were  these  following  things  proved 
against  him  upon  oath. 

"  1.  That  ne  hath  had  frequent  correspon- 
dency with  Jesuits  and  papists.  9.  That  he 
hath  spoken  to  several  of  his  acquaintance  to 
go  with  hint  to  popish  meetings,  declaring  that 
he  knew  of  many.  5.  That  be  hath  been  per- 
suaded to  turn  Mendicant  Friar,  and  hath 
been  offered  a  stipend  to  turn  to  the  Romish 
Religion.  4.  That  he  knew  there  would  be 
divers  great  and  dreadful  fires  in  and  about 
London  within  a  month.  5.  That  he  advised! 
friends  to  rid  their  hands  of  all  their  concerns 
in  and  about  London,  for  there  would  be  a 
great  consumption  of  booses  there.  0.  That 
when  he  was  in  the  custody  of  the  Foot-Corn* 
pany  aforesaid,  Mr.  Atkins  aforesaid,  affirming 
to  swear  the  former  Article ;  he  threatened 
him,  if  he  did,  it  should  cost  him  the  best  house 
he  had.  t.  That  he  said  there  were  40,000 
French  Papists  lately  come  over,  to  his  know- 
ledge ;  oesides  many  that  were  amongst  us 
already.     8.   The  Lord  Mayor  asking  him, 
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who  persuaded  him  to  tarn  catholic  ?  He  an- 
swered, The  king's  uoder-barber,  Phillips." 

After  which,  he  told  the  Court,  That  when 
he  was  apprehended  for  these  things,  my  L.  C. 
discharged  him,  and  took  him  with  him  in  his 
barge  to  White-hall.  He  farther  told  the 
Court,  That  he  was  some  time  an  assistant  to 
Mr.  Lovejoy,  schoolmaster  at  Canterbury,  and 
that  he  bad  letters  testimonial  of  his  good  be- 
haviour from  the  dean  of  Canterbury :  Upon 
which  my  Lord  Mayor  remembering  that  he 
had  seen  him  with  Mr.  Lovejoy,  and  said,  that 
Mr.  Love  joy  told  biro,  That  he  was  an  idle 
rogue.    And  so  he  was  committed  to  Newgate. 

On  Saturday  the  30th  of  July,  it  was  farther 
deposed  upon  oath  by  Thomas  Roe,  before  sir 
John  Frederick,  as  follows  : 

The  Information  of  Thomas  Roe  of  Bernard- 
Inn,  Gent,  taken  the  3d  of  July,  1670, 
by  sir  John  Frederick,  Alderman,  one  of 
His  Majesty's  Justices  of  Peace  in  the 
City  of  London,  upon  Oath,  as  followeth  : 

Thomas  Roe  saith,  that  he  hath  for  at  least 
IS  or  13  years  last  past  been  acquainted  with 
one  Joseph  Harrison,  who  was  examined  lately 
at  the  Guild-ball,  London,  before  the  honoura- 
ble tlie  Lord  Mayor  and  Court  of  Aldermen, 
upon  suspicion  of  his  being  a  conspirator  in  the 
firing  the  city  and  suburbs  in  several  parts 
thereof. 

Thomas  Roe,  a,nd  Joseph  Harrison,  having 
been  school- fellows  at  Eton  College,  and  be- 
ing thereby  acquainted  ;  Joseph  Harrison  hath 
several  times  lately  been  with  him,  and  advised 
him  to  withdraw  his  *  concerns,  and  remove  ! 
above  twenty  miles  out  of  the  city ;  for  that 
the  city,  and  twenty  miles  round,  would  be 
suddenly  destroyed  and  laid  waste  (or  to  that 
purpose.)  Whereupon  Thomas  Roe  asked  him, 
Whether  he  were  privy  to  any  such  conspiracy, 
or  concerned  in  its  agitation?  pressing  him 
with  divers  arguments  to  discover  what  he  was 
acquainted  with  of  that  kind.  Harrison  re- 
plied, That  be  had  no  personal  and  positive 
knowledge  thereof.  Thomas  Roe  demanded 
upon  what  ground  then  be  did  thus  advise 
him?  Joseph  Harrison  replied,  That  he  was 
sometimes  conversant  among  some  Papists,  and 
perceived  a  plot  or  design  was  carrying  on  by 
them  against  the  city  of  London,  and  the  Pro- 
testant Religion;  which  plot  or  design,  said  he, 
the  Papists  call,  The  Game  of  Trap,  or,  do  you 
understand  Trap  ad  Crucem,  which  is  the  watch- 
word amongst  them.  -Further,  Joshua  Harrison 
•aid,  that  he  was  informed  of  those  things  by 
some  German  Protestants,  and  that  he  had 
offers  of  50/.  per  annum,  made  him  by  some 
Jesuits  and  Papists  to  turn  to  their  religion  ; 
but  be  had  refused  it,  and  would  not  embrace 
the  Romish  religion. 

Thomas  Roe  further  saith,  That  above  five 
weeks  since,  he  walked  through  New-Cbeap- 
side,  and  from  thence  into  Mark-Lane,  with 
Joseph  Harrison,  in  company  with  Mr.  Moaely 
(a  gentleman  belonging  to  Bernards-Inn  like- 
wise) and  one  of  his  acquaintance,  together 


with  another  man,  a  stranger  to  Thomas  Roe. 
Upon  their  first  associating,  Harrison  said  onto 
him,  That  he  would  not  discover  himself  to  hi 
an  Englishman,  but  pretend  himself '  to  be  a 
German  or  Italian  (whether  of  the  two  he  doth 
not  well  remember)  and  that  he  might  not  de- 
tect himself,  spake  in  the  Company  as  occasion 
offered  in  Latin.  But  leaving  the  place  where 
they  •  tarried  in  Mark-lane,  going  towards 
Bishopsgate-street,  Mr.  Harrison  told  Mr.  Roe 
secretly,  That  lie  believed  that  Mr.  Mosely 
understood  the  Game  of  Trap  by  some  sign* 
he  bad  observed  from  him,  and  that  be  would 
try  him.  Then  going  altogether  into  a  bouse, 
about  the  end  of  Threadneedle-street,  Mr. 
Harrison  (having  by  this  time  discovered  him- 
self to  be  an  Englishman,  said  Trap,  and  made 
a  cross  over  his  face  with  bis  finger,  directing 
himself  to  Mr.  Mosely :  Whereupon  Mr. 
Mosely  did  also  say  Trap,  crossing  his  forehead 
and  face  two  or  three  times,  and  with  a  quick 
morion  drew  bis  finger  over  his  own  throat. 
Upon  which  Mr.  Roe  asked  Mr.  Mosely  wait 
was  the  meaning  of  Trap  ?  But  he  refused  to 
tell.  Mr.  Roe  urging  him  again,  He  replied, 
He  would  not;  saying,  You  are  not  of  my* re- 
ligion. Then  Mr.  Mosely  asked  Mr.  Harrison 
what  his  name  was?  (for  he  knew  him  not  by 
name)  he  answered,  Harrison.  Mr.  Mosely 
replied,  I  never  saw  your  name.  Mr.  Harrison 
made  answer,  It  is  Don  Olanso  del  Harrisonio; 
if  so,  saith  Mr.  Mosely,  I  have  seen  your 
name. 

•After  this,  Mr.  Mosely  and  the  other  stranger 
being  parted,  and  Mr.  Roe  and  Mr.  Harrison 
being  alone:  said  Harrison,  I  tald  yon  Mr. 
Mosely  did  understand  Trap ;  you  may  see 
there  is  a  list  of  the  Trap-Gamesters.  Nov 
whether  Mr.  Mosely's  imitation  of  Mr.  Har- 
rison was  feigned  or  real,  Mr.  Roe  could  not 
distinguish:  But  as  they  two  were  passing 
through  Cbeapside  homewards,  Mr.  Harrison 
looking  opon  the  New-Buildings,  said,  To 
what  purpose  do  they  build  this  poor  city,  it 
will  he  again  destroyed ;  at  the  same  time  be 
pointed  at  two  several  persons,  saying,  That  a 
a  Trap-Gamester,  and  there  goes  another  Trap- 
Gamester. 

Mr.  Roe  further  informs,  That  sioce  the 
last  Term,  Mr.  Harrison  told  him,  he  would 
write  all  the  rogueries  of  the  Trap-Game  and 
Gamesters  in  a  Play ;  and  that  he  would  under- 
take to  shew  him  26  papists  meetiogs  in  and 
about  the  city  and  suburbs  of  London  ;  but, 
said  he,  some  of  them  are  very  private,  and  if 
you  be  discovered  not  to  be  a  papist,  (you  will 
peradventure')  be  poisoned  or  stabbed. 

Mr.  Roe  doth  further  say,  That  when  the 
said  Harrison  advised  him  to  remove  with  all 
his  concerns  about  SO  miles  from  London,  that 
the  said  Roe  asked  him  if  Windsor  were  not 
far  enough,  it  being  both  their  native  place,  and 
about  the  distance?  The  said  Harrison  an- 
swered, Not ;  reflecting  upon  the  Castle.  And 
further,  Harrison  told  Mr.  Roe  that  the  Jesuits 
cduld,  by  a  composition  of  ingredients,  make 
such  a  matter,  the  fume  of  which  would  cor- 
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nipt  any  man's  intellect*;  and  that  bt  the  said 
Harrison  coald  do  it. 

A  faithful  Account  of  the  Apprehending  of  a 
Scotchman,  some  time  since  by  William 
Colburne,  at  the  Cross-keys  in  Fleet-street, 
as  follow eth. 

A  „  Scotchman  pretending  great  respect 
be  had  for  William  Colburne  aforesaid,  came 
to  him  and  advised  him,  That  by  all  means 
Jie  should  remore  his  goods  out  of  Loudon, 
and  dispose  of  his  house.  William  Col- 
burne asked  him,  For  what  reason?  The 
Scotchman  replied,  Because  that  he,  with 
niauy  others,  were  employed  to  set  the  re- 
mainder of  London  on  fire;  and  that  they 
would  set  it  on  fire  in  set eral  places  at  one 
time :  And  Chancery-lane  end  (which  is  near 
the  aforesaid  Colburne's  house  (they  intended 
to  set  fit st  on  fire.  Upon  which,  William  Col- 
burne apprehended  him ;  and  being  brought  to 
his  trial,  he  was  sentenced  to  stand  in  the 
pillory ;  and  did  accordingly,  three,  times ; 
once  at  the  end  of  Chancery-lane,  and  twice 
in,  or  about  the  Old  Exchange. 

Much  more  might  be  said,  but  that  our  aim 
is,  to  be  as  brief  as  is  consistent  with  the  truth 
of  the  matter  of  fact  in  our  narrative.  There- 
fore we  refer  any  that  desire  further  satisfac- 
tion, in  every  particular,  to  William  Colburne 
aforesaid,  who  will  fully  inform  them. 

An  Account  of  the  Firing  of  Mr.  Delauoy's 
house,  near  Pepper-alley,  in  Southwark, 
January  1666-7,  by  Joho  Satterthwait,  a 
Papist,  as  appears  by  the  oaih  of  Margaret 
Clarke,  then  servant  to  Mr.  Delanoy,  who 
was  in  by  the  said  Satterthwait,  to  assist 
him  in  the  burning  of  her  master's  house, 
and  suffered  death  for  the  same. 

I  Margaret  Clarke,  being  shortly  to  suffer 
•death  for  that  which  I  have  deserved,  and 
am  much  humbled  for,  and  desire  to  lie  low 
before  God,  under  the  sense  of  my  own  guilt, 
do  give  the  world  an  account  of  the  truth  of 
my  case;  for  I  would  not  be  guilty  of  a  lie, 
now  I  am  to  appear  before  my  Judge  within  a 
few  minutes.  Therefore  I  do  say,  and  shall 
declare  the  truth  of  the  matter,  as  I  shall  an- 
swer it  before  mf  Lord  and  Judge. 

Upon  the  26th  of  January  1666-7,  John 
Satterthwait  came  to  me,  as  I  was  going  out 
of  my  master's  gate,  and  did  desire  me  to  tell 
.  him  whether  my  master  and  mistress  were  at 
borne?  And  I  answered  him,  No.  And  he  told 
me,  That  he  hoped  he  should  have  an  oppor- 
tunity to  speak  with  me,  for  lie  had  something 
to  say.  .  And  I  answered  him,  if  he  had  any 
thing  to  say,  I  should  be  so  civil  to  give  him 
the  hearing  when  I  had  time  (for  then  I  was  in 
haste.)  Then  be  came,  the  nest  day,  with  the 
same  request;  and  I  returned  the  answer. 
Then  the  third  time  being  Wednesday,  he 
came  again,  and  used  great  importunity ;  and 
expressed  some  kindnesses,  as  if  he  had  been 
a  suitor;  and  prevailed  with  me  to  go  into  the 
JBoroogb  with  Jbjm  £»  an  ale-house,  where 


were  two  men  more  of  his  company :  And 
after  some  little  discourse,  he  propounded  to 
me  this  wicked  and  horrid  design,  which  1  was 
to  have  been  engaged  in  withthein ;  that  is,  to 
let  them  into  my  master's  house,  to  set  it  on 
fire :  And  for  a  reward,  they  promised  me 
2,000/. ;  which  sum  I  was  to  receive  at  the 
Fleece-Tavern  in  Holborn,  enquiring  for  a  room 
in  the  said  Tavern,  called  the  figure  9.  Then 
coming  out  of  the  ale-house,  they  would  fain 
have  had  me  away  with  them ;  saying,  Come 
let  us  take  coach, and  go  into  Fleet-street;  for, 
said  they,  there  we  have  a  priest  of  ours,  who 
lodges  at  a  grocer's,  that  shall  confess  you,  and 
give  you  the  sacrament.  I  told  him,  I  could 
oot  possibly  go  then. 

So  this  John  Satterthwait  went  homewards 
with  me,  almost  to  my  master's  house,  and  ns 
we  went  along,  he  charged  me  that  I  should 
not  divulge  it  to  any  person  in  the  worff  living; 
for  if  I  did,  I  should  certainly  die  for  it  (and 
thut  quickly)  in  this  world,  and  be  damned  in, 
the  other. 

Then  he  came  on  the  nest  day,  and  gave  me 
the  same  charge  to  keep  it  secret. 

And  then,  on  Saturday  he  came  and  en* 
quired  of  me,  the  best  time  that  he  might  come 
to  do  this  most  horrid  nnd  devilish  action ;  say* 
ing,  Would  not  4  or  6  of  the  clock  be  a  good 
time  ?    And  I  said,  Yes. 

Accordingly  he  came,  and  conveyed  himself 
into  the  dye-house,  or  thereabout,  while  9  or 
1C  of  the  clock  that  evening;  about  which 
time  the  fire  was  discovered. 

Whereupon,  with  the  fear  and  dretfd  he  had 
put  upon  me,  I  did  deny  it  to  the  company  that 
came  in  to  quench  it ;  but  after  that,  he  was 
there,  whom  I  saw  amongst  the  rest  of  the 
company :  But  I  had  much  horror  upon  my 
conscience,  aud  after  some  short  time,  I  con- 
fessed the  whole  crime,  for  which  I  now  die. 
And  my  examination  before  justice  Heading, 
and  justice  Freeman  was  all  true. 

And  this  I  affirm,  and  do  desire  all  Protest* 
ants  to  believe,  thatj  John  Satterthwait  kindled 
those  three  fires  in  my  master's  house:  First,  in 
the  dye-house,  by  the  pump :  Secondly,  in  the 
buttery :  and  thirdly  in  the  garret.  Which 
last  fire  he  kindled,  whilst  the  people  were 
putting  out  the  other. 

See  the  large  account  of  -  this,  called,  '  A 
Warrant  to  Servants,  and  a  Cautioti  to  Pro* 
testants,'  printed  in  the  year  1680. 

An  Account  of  the  firing  Mr.  Robert  Bird's 
house,  in  Fetter-lane,  April  the  10th,  1679,. 
by  the  persuasion  of  Nicholas  Stubbs,  a 
Papist. 

Elizabeth  Oxley,  servant  to  Mr.  Robert 
Bird,  upon  her  examination  saith,  That  about 
Michaelmas  last,  she  was  acquainted  with 
Nicholas  Stubbs,  who  had  several  times  used 
many  persuasions  to  turn  her  Papist;  and  after . 
her  shewing  a  liking  to  it,  and  that  he  supposed 
she  embraced  that  persuasion,  in  his  discourse 
to  her  at  several  times,  he*  told  her,  that  before 
the  S8th  of  June  neat,  she  should  tee  all  the 


Sd3] 


STATE  TR1AIA  l*0tUKt*U.1666f—Ex4muuuions,  *r. 


[Mi 


Protestants  destroyed  that  were  in  Eogland ; 
that  the  Pope  should  be  king  over  England, 
that  all  that  would  turn  to  the  Popish  religion 
should  live  far  better  than  now  they  did ;  that 
all  the  land  were  heretics,  and  it  werc~a  meri- 
torious act  to  destroy  them  ;  and  that  all  such 
as  were  Papists  should  have  marks  upon  their 
hats  whereby  to  distinguish  them  from  Pro- 
testants, that   ihey   might  not  be  destroyed 
amongst  them:    Adding,  that  the  nation  do 
believe  that  all  things  will  be  over  before  the 
93d  day  of  June,  but  they  would  be  deceived, 
for  all  should  be  destroyed  at  or  before  that 
time.    That, the  duke  of  York  was  the  bravest 
prince  livmg,  and  that  he  was  gone  out  of  tbe 
kingdom  lest  the  hereticks  should  cut  off  his 
head,  and  he  would  not  return  till  they  were 
destroyed ;  that  the  lords  in  the  Tower  would 
not  one  of  them  suffer,  for  tbey  would  come  off 
well  enough,  being  to  be  tried  by  the  lords; 
aud  that  the  scaffolds  were  set  up  for  fashion 
sake.    That  she  telling  the  said  Stubbs  that 
she  was  hired  to  live  with  one  Mr.  Bird  about 
the  middle  of  Fetter- lane,  he  used  persuasions 
to  her  at  several  times  to  set  fire  on  her  mas- 
ter's house;  telling  her,  if  she  would  do  it,  he 
would  give  her  5*.  and  gave  her  half  a  crown, 
and  said,  he  would  have  other  houses  in  Hoi- 
bom  fired  at  the  same  time  by  others:    That 
she  being  with  (he  said  Stubbs  on  Sunday  be- 
fore the  said  fire,  promised  to  fire  her  master's 
house  on  Thursday  or  Friday  night  following, 
and  accordingly  on  Thursday  night  she  took  a 
candle  and  set  fireno  her  roaster's  papers  in  bis 
study,  which  were  in  a  kind  of  a  press ;  and 
they  being  on  a  light  fire,  she  shut  the  doors 
and  went  up  stairs  into  her  own  chamber  in 
the  top  of  the  house,  and  packed  up  her  own 
things,  and  undressed  herself,  lest  her  master 
should  suspect  her,  and  there  stayed  till  a  great 
knocking  was  at  the  door,  and  the  watch-men 
crying  out  fire;  whereupon  she  run  down  stairs 
and  cried  fire,  and  her  master  gave  her  the 
keys  to  open  the  door ;  which  done,  all  hands 
were  employed  to  quench  the  fire.    And  she 
saith,  she  did  not  set  fire  on  her  master's  house 
out  of  any  malice  to  him,  nor  with  intent  to 
rob  him,  but  merely  to  carry  on  the  design 
which  Stubbs  had  proposed  to  her,  and  out  of 
hopes  of  his  reward. 

Atckoliu  Stubbt  upon  his  examination,  owns, 
and  sets  forth  to*ba?e  used  discourses  to  the 
■aid  Elisabeth  as  she  declareth  in  her  examina- 
tions'; and  saith,  he  did  persuade  her  to  fire 
her  master's  house,  and  was  to  give  her  five  gui- 
neas for  doing  it,  besides  half  a  crown  in  haud  : 
And  saith,  that  one  father  Gyfford  a  Priest  and 
bis  confessor  had  put  him  upon  this  business, 
and  told  him  it  was  no  sin  to  tire  all  the  houses 
of  heretics  and  hugonots. 

That  he  acquainted  Flower  alias  Darby,  and 
one   Roger  another  Irishman   that 

lodged  at  the  Coach  and  Horses  in  the  same 
street.  That  the  said  father  Gyfibrd  promised 
lum  100/.  for  the  same,  and  told  him  be  was 
to  have  the  money  from  the  church.  That  they 
used  to  meet  the  said  Gyfford  and  the  other  two 


persona  in  St.  James  fields  in  the  dark  of  tat 
evening,  and  to  discourse  of  these  snatters  ;  and 
that  the  several  informations  that  he  had  given 
the  said  Elizabeth  Oxley,  he  had  from*  the  said 
father  Gyfford ;  and  saith  Flower  and  Roger 
told  the  said  Stubbs,  they  would  carry 
on  the  said  fire,  and  that  they  had  fire  balls  for 
that  purpose,  and  that  they  would  fire  other 
houses  in  Holborn  at  the  same  time :   That  he 
was  at  the  fire  in  the  Temple,  but  was  aot  en- 
gaged to  do  any  thing  in  it    And  said,   that 
Gyfford  told  him  that  there    were    English, 
French  and  Irish  Roman  Catholics  enough  it 
London  to  make  a  very  good  army ;  and  that 
the  king  of  France  was  coming  with  GOfiOO  men 
under  pretence  to  shew  tlie  dauphin  his  domi- 
nions ;  but  it  was  to  lay  his  men  at  Oiep,  Bul- 
loign,  Calais  and  Dunkirk,  to  be  tn  an  boor's 
warning  to   be  landed  in   England,    and  be 
doubted  not  but  it  would  be  hy  the  middle  of 
June,  and  by  that  time  all  the  Catholics  here 
will  be  in  readme* ;  all  were  to  rise  in  order 
to  bring  him  in.     That  the  papists  here  were 
to  be  distinguished  by  marks  in   their    bats; 
that  the  said  lather  Gyfford  doubted  not  hot  he 
should  be  an  abbot  or  a  bishop,  when  the  work 
was  over,  for  the  good  service  he  hath  done. 
That  at  their  meeting  father  Gyfford  used  to 
tell  them,  it  was  no  more  sin  to  kill  a  h*  re< ic 
than  a  dog,  and  that  they  did  God  good  service 
in  doing  what  mischiefs  they  could  by  firing 
their  houses.    That  it  was  well  sir  Edmondhorv 
Godfrey  was  murdered,  for  be  was  their  devilisa 
enemy ;  that  Coleman  was  a  saint  in  heaven 
for  what  be  had  done.    And  saith,  he  is  fear- 
ful he  shall  be  murdered  for  this  confession, 
father  Gyfford  having  sworn  him  to  secrecy, 
and  told  him  he  should  be  damned  if  he  made 
any  discovery,  and  should  be  sure  to  be  killed ; 
and  that  he  should  take  the  oaths,  because  he 
was  a  house-keeper  ;  and  that  it  was  no  sio. 
And  saith,  that  Gy fiord  and  Roger  —  told  him 
when  their  forces  meet,  about  the  middle  ef 
June,  then  have  at  the  — . 


The  Mokum ewt,  as  is  well  known,  was  erect- 
ed to  commemorate  this  Fire,  and  bears  the 
following  insculptures : 

On  the  South  3td<. 

'  Carolus  S,  6rc.  princeps  .  clementissimes 
'  miseratus  luctuosam  rerom  faoiern^  plorinta 
'  fumantibus  jam  turn  minis,  in  solatium  on- 
'  um,  et  urbis  suss  ornamentom  providit,  tri- 
'  butum  remisit,  preces  ordinis  et  populi  Lua- 
'  dinensis  retulit  ad  regni  senatum;  qui  coa- 
« tinud  decrevh*  ot  publica  -  opera,  pecuoia 
1  publica,  ex  vectigali  carbonis  fossilis^briartcU 

<  in  meliorem  formam  restituerentur ;  atiqet 

<  aides  sacra  et  D.  Paeli  template,  a  runda- 

<  mentis  onani  magnincentia  esiraerentar; 
1  pontes,  porta,  carceris  novi  fierent,  emua- 
*  darentur  alvei,  vici  ad  regulaai  rvspoade- 

<  rent ;  clivi  com  plana  rent  ur,  aperirentar  aa- 
1  giportus,  fori  et  macella  in  areas  sepostas 

•ntur.  -.  Consult  ctiam  ucittngaJe 
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. '  mcsis  ripam  ad  Templariorum  fanum,  jUino 
4  ab  euro*aauilonali  porta  secundum  muros 
'  ad  fossa  Fletaiuje  caput,  perrexit ;  ad  versus 

*  opes  civiuna,  et  fortunas  infestum,  erga  vitas 
'  innocuum,  ut  per  omnia  referret  supremam 
'  illam  raundi  exustionem.  Velox  claaes  fuit; 
'  exiguuw  tempas  eandetn  vidit  civitateni  flo- 
'  rentissimam  et  nullum.  Tertio  die,  cum 
'jam  plane  evicerat  humana  consilia,  et  sub- 
'  sidia  omnia,  ccelitus,  ut  par  est  credere,  jus- 
s  bus,  stetit  fetalis  ignis,  et^  quaquaversum 
'  elanguit.      [Sed  furor  papisticus,  qui  torn 

v   '  dira  patravit,  nondam  restinguitur.] 
Round  the  Pedestal. 

*  This  Pillar  was  set  up  in  perpetual  remem- 

<  brance  of  the  most  dreadful  Burning  of  this 
'  Citv ;  begun  and  carried  on  by  the  treachery 
'  and  malice  of  the  Popish  Faction,  in  the  be- 
*  ginning  of  September,  in  the  year  of  oar  Lord 
'  16*66,  in  order  to  the  effecting  this  horrid  Pot, 
«  for  the  extirpating  the  Protestant  Religion, 

<  and  English  Liberties,  and  to  introduce  Po- 
'  pery  and  Slavery.' 

To  which  Pope  alludes  in  bis  opening  of  the 
story  of  Sir  Balaam : 

" London's  column  pointing  to  the  skies, 

like  a  tall  Bully  lifts  its  head  aud  lies/' 


. '  domus  maris  iotergcrinis  concladerentur, . 
'  ooiversss  in  frontem  pari  -altitudwe  cousur- 
'  glrent  omnesque  parte  tes  saxo  quadrato 
'  aut  cocto  latere  soiidarentur ;  utique  ne- 
'  mini  iicaret  ultru  septenoiuui  aedmcando 
'  immorari.  Ad  base  litis  de  terminis  oritur 
4  ras    lege    lata    prsesidit ;    adjecit  quoque 

*  suppiicatioues  annuas,  et  ad  astern  am  pos- 

*  teriorum  memoriam  H.  C.  P.  C.  Festinatur 
'  undique,  resurgit  Londinum-  majori  cele* 
'  ritate  an  splendore  incertum ;  unum  trienai- 
'  urn  absolvit,  quod  saeculi  opus  credebatur.' 

On  the  North  Side. 

'  Anno  Cbristi  ciddclxvi.  Die  iv.  Nonis  Sep- 

*  tembm,  hinc  in  orientem,  pedum  ecu  in- 

*  tervallo  (quas  est  hujusce  columns  altitudo) 
'  erupit  de  media  nocte  incendium,  quod, 
'  vento  spirante,  hausit  etiam  longinqua,  et 
'  partes  per  omnes  populabundum  ferebatur 
«  cum  impetu  et  fragore  incredibili ;  xxcix 
1  Tempia,  Portas,  Praetorium,  JEdes  publicas, 
'  Ptochotrophia,  scholas,  bibliotbecas,  in- 
1  sularum  magnum. numerum,   domuum  ccid 

*  ooooooocc,  vicos  cd  absumsit :  de  xxvi 
'  regionibus  xv  funditus  delevit,  alias  vni 
'  laceras  et  seminstas  reliquit.    Urbis  cadaver 

*  ad  cdxxxvi  jugera,.  hinc  ab  arce,  per  Tha- 


225.  Proceedings  against  Peter  Pett,  Gentleman,  upon  an  Im-  * 
peachment  for  several  High  Crimes  and  Misdemeanors  :  20 
Charles  II.  a.  d.  1668. 

pointed  to  inquire  into  Miscarriages,  against 
Commissioner  Pett,  late  one  of  the  Commission- 
ers of  his  majesty's  navy:  which  he  read  ;  and 
after  delivered  the  same  in  at  the  clerk's  table. 

Articles  of  Impeachment  of  several  High 
Crimes  and  Misdemeanours  against  Peter 
Pett,  Gentleman. 

December   19. 

The  Articles  of  Impeachment  against  Peter 
Pett  gentleman  were  severally  agreed  to ;  and 
are  as  followeth,  viz. 

"  I.  That  the  said  Peter  Pett,  being  one  of 
the  Commissioners  of  the  Navy,  especially  au- 
thorized  and  intrusted  with  the  charge  and  ' 
care  of  bw  majesty's  yard  stores,  and  provisions, 
and  ihe  Navy  loyal ,  at  Chatham  ;  and  having 
received  orders  from  his  royal  highness  the  duke 
ot'York,  Lord  High  Admiral  of  En^ltnd,  about 


November  IS,  1667. 

A  Report  being  made  to  the  House  of  Com- 
mons by  Sir  Robert  Brookes,  from  the  Commit- 
tee of  Miscarriages,  in  reference  to  Commis- 
sioner Pett ;  Resolved,  &c.  "  That  the  matter 
concerning  Commissioner  Pett  be  recommitted 
to  the  committee  appointed  to  inquire  after  the 
Miscarriages  of  the  late  War;  to  hear  such 
witnesses,  as  sbail  he  offered  to  them;  and  to 
expedite  their  report.'7 

November  14.  * 

A  motion  being  made,  and  »  debate  arising) 
upon  the  vote  made  yesterday,  for  recommit- 
ting the  matter  concerning  Commissioner  Pet i 
to  the  Committee  appointed  to  inquire  after 
Miscarriages,  to  hear  such  witnesses  as  should 
be  offered,  and  exp<  dite  their  report ;  Resolved 
&c.  "  That  leave  be  given  n>  speak  against 
the  Order  made  yesterday,  concerning  Com 
missioner  Pett— That  the  Order  made  yester- 
day, concerning  Commissioner  Pett,  be  dis- 
char^ad.-^That  it  be  referred  to  the  committee 
appointed  to  examine  Miscarriage*  to  draw 
up  an  Impeachment  against  Commissioner 
Petty  upon  the  whole  matter  before  them." 

November  28. 

Sir  Robert  Brookes  reports  Articles  of  Im- 
peachment agreed  oa  by  the  committee  ap- 

TOL.  VI. 


he  26th  day  of  March,  requiring  him,  in  pursu- 
ance of  his  trust,  to  bring  and  moor  his  majesty's 
ship,  called  the  Royal  Charles,  and  other  shipt 
did,  coptrary  to  his  trust  and  orders,  wilfully 
neglect  and  refuse  so  to  do  :  whereby  the  said 
ship,  being  one  of  the  most  important  strength, 
of  this  kingdom,  became  lost,  and  made  a  prey 
to  the  enemy. 

MII.    ThathismajestyhaviDg,irpoiittietitli 
of  June  last,  appointed  the  duke  of  Albemarle 
Captain  General  of  all  hit  majesty's  Armies  an* 
SK 
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land  forces,  to  repair  to  Chatham,  upon  the 
invasion  of  the  Dutch,  to  secure  his  majesty's 
ships  and  forts  there;  he  die  said  Lord  Ge- 
neral did  repair  thither  on  the  11th  of  June: 
whew,  finding  the  said  Royal  Charles  not 
brought  up,  but  lying  below,  in  a  place  of 
danger,  subject  tQ  be  surprised  by  the  enemy 
who  had  then  invaded  the  kingdom,  and  en* 
tered  into  the  rivers  Thames  and  Med  way,  he 
the  said  Lord  General  gave  present  orders  tQ 
the  said  Mr.  Pett,  to  .cause  the  ship  to  be  im- 
mediately brought  up  as  high  as  he  coold,  into 
a  place  of  safety :  but  he  the  said  Fett  alto- 
gether neglected  the  doing  thereof. 

"  III.  Time  captain  Brookes,  one  of  the 
masters  attendants  at  Chatham,  under  the  care 
and  direction  of  the  said  Peter  Pett,  knowing 
that  the  said  Lord  General  had'  given  express 
orders,  on  the  said  lith  day  of  June,  to  cause 
the  said  Royal  Charles  to  be  brought  up,  did 
prepare  anchors,  and  other  tackling,  ready  for 
the  same ;  and  desired  the  said  Pett  to  give 
him  orders  for  his  so  doing :  which  he  refused 
so,to  do. 

M  IV.  That  his  royal  highness  having  given 
orders  to  the  said  Peter  Pett  to  provide, 
and  make  ready,  thirty  boats  for  the  defence 
of  the  said  river,  and'  navy  ;  he  the  safd  Peter 
Pett,  contrary  to  his  trust,  did  not  only  himself 
misemploy  some  of  the  said  boats,  for  the, 
carrying  away  of  bis  own  particular  goods  ;  - 
but  suffered  the  %  rest  to  be,  in  the  like 
manner,  misemployed  and  diverted  ;  and  did 
also  seize,  and  take  away,  a  boat,  particularly 
belonging  to  Sir  Edward  Sprague ;  so  that, 
for  want  of  the  said  boats,  many  of  his  majesty 
ships  .were  lost,  and  the  defence  and  security 
o£  the  rest  was  hiuaVred. 

"  \L  That  the  commissioners  of  his  majesty's 
navy  having,  by  their  letter  of  the  4th  of  June 
signified  to  him,  the  said  Peter  Pett,  that  the 
Dutch  were  out;  and  thereupon, gave  him  spe- 
cial charge  to  command  all  captains  on,  land 
to  their  ships;  and  to  be  vigilant  and  careful 
in  the  rest  of  the  •  charge  committed  to  him ; 
but  he  the  said  Pett  was  so  negligent  therein, 
that,  of  800  persons,,  or.  upwards,  that  were 
under  his  care  and  command  in  his  majesty's 
pay,  when  the  Lord  General  repaired  thither  the 
said  llth  of  June,,  there  were  not  above  ten 
ready,  upon  the  invasion  of  the  enemy. 

"  VI.  That  the  said  Lord  General  having  ap- 
pointed soldiers  to  raise  batteries  for  the  defence 
of  hismajesjy'j  navy  royal,  there  t>eing  few  of 
those  in  his  majesty's  uav  in  bis  yards,  to  be 
•mploved ;  he  the  said  Pett,  to  obstruct  the 
service,  refused  to  give  them  the  number  of 
tools  required  for  the  use  aforesaid  ;  notwith- 
standing that  he  had  a  sufficient  quantity  io 
his  majesty's  stores  ;  as  it  appeared,  when,  by 
command  of  the  said  Lord  General,  the  said 
stores  were  broke  open. 

"  VII.  That  the  said  Lord  General  having 
ajrott  *•  Mid  llth  day  of  June,  sent  orders 


totbe  said  PeterPett  to  send,  out  of  bis  ma- 
jesty's yards,  some  oaken  planks  for  the  plat- 
forms and  batteries,  to  oppose  the  enemy ;  he 
the  said  Peter  Pett  sent  only  deal  boards: 
which  were  very  prejudicial  for  the  service; 
for  that,  upon  the  discbarge  of  the  guns,  the 
carriages  broke  through  the  planks;  notwith- 
standing that  there  were  in  his  majesty's  yard 
there,  several  oaken  planks,  fit  for  their  service." 

A  Petition  of  Peter  Pett  gentleman  was  read. 

Ordered,  That  the  lieutenant  of  the.  Tower 
have  leave  to  repair  to  the  council ;  and  ac- 
quaint them,  that  this  house,  upon  reading  the 
petition  of  Peter  Pett  gentleman,  is  content  he 
should  have  his  liberty,  on  good  bail,  if  the 
couucil  think  fit. 

April  S3,  1668. 

Resolved,  6rc.  That  the  Article*  against 
Peter  Pett  be  ingrossed. 

May  4. 

Articles  of  Impeachment  against  Peter  Pett 
ingrossed,  were  read ;  and,  upon  the  question, 
severally  agreed  to  ; 

And  the  title  of  the  said  Articles,  and  also 
the  close  of  them,  being  altered,  ana  some  ad- 
ditions made  thereto ;  the  title,  and  close,  and 
prayer  of  the  Articles  were  as  followeth  ;  viz.. 
"  Articles  of  Impeachment,  by  the  Commons 
of  England  assembled  in  parliament,  in  tbo 
name  of  themselves,  and  of  all  the  Commons 
of  England,  against  Peter  Pett  gentleman,  late 
oue  of  the  commissioners  of  his  majesty's  navy, 
for  several  high-crimes  and  misdemeanours 
committed  by  him. 

"  All  and  every  of  which  Crimes  and  misde- 
meanours are  of  dangerous  consequence  and 
example,  if  unredressed. 

"  And  the  said  Commons  by  protestation, 
saving  to  themselves  the  liberty  of  exhibiting 
at  any  time  hereafter,  any  other  accusation  or 
impeachment  against  the  said  Peter  Pett ;  and 
also  of  replying  to  the  answer  of  the  said  arti- 
cles, or  any  of  them ;  or  of  offering  proofs  of 
the  premises,  or  any  other  impeachment' or. 
accusation  as  shall  be  exhibited  by  them,  as 
the  case^  according  to  the  course  of  parlia- 
ments, shall  require; 

"  And  do  pray  that  the  said  Peter  Pett  may- 
be called  to  answer  the  said  several  crimes 
and  misdemeanours,  and  receive  such  condign 
punishment  as  the  same  shall  deserve  :  and  that 
such  further  proceedings  may  be  had  upon  every 
one  of  them,  and  used  against  him,  as  is  Agree- 
able to  law  and  justice.*' 

Which  were  again  read ; 

Resolved,  &c.  That  tho  whole  Articles,  as 
now  amended,  be  agreed  to:  and  that  Mr. 
George  Weld  do  carry  op  the  Articles  of  Im- 
peachment against  Peter  Pert,  to  the  Lords. 

It  does  not  appear  that  this  matter  proceeded 
farther. 
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3S6.  Proceedings  against  Sir  William  Penn,*  knight,  upon  an 
Impeachment  for  several  High  Crimes  and  Misdemeanors: 
20  Charles  II.  a.  d.  1668. 


A.  D. 
April  U,  1668 

SlR  Thomas  Lee  presented  to  the  House  of 
Commons  a  second  Narrative  and  Report 
from  the  Commissioners  for  taking  the  Public 
Accounts :  which  was  read  :  and  the  first  Nar- 
rative sent  from  them  again  read;  and  the 

*  Sir  W.  Penn  was  Vice-Admiral  ofEugland, 
and  father  of  tbe  founder  of  Pensyivania. 
"  From  a  common  man  he  had  grown  up,  un- 
der Cromwell,  to.  the  highest  command,  and 
was  in  great  favour  with  him  till  he  failed  in  tbe 
action  of  St.  Domingo,  when  he  went  admiral 
at  sea,  as  Venables  was  general  at  land,  for 
which  they  were  both  imprisoned  in  the  Tower 
by  Cromwell,  nor  ever  employed  by  him  af- 
terwards." Lord  Clarendon's  Life,  p.  239.  He 
died  in  1670,  aged  49. 

Bishop  Burnet's  account  of  the  transaction, 
out  of  which  this  Case  arose,  is  as  follows : 

"  A  great  fleet  was  set  out,  which  the  duke 
commanded  in  person;  as  Opdam  had  the 
command  of  tbe  Dutch  fleet.  But  as  soon  as 
the  war  broke  out,  a  most  terrible  plague  broke 
out  also  in  the  city  of  London,  that  scattered 
all  the  inhabitants  that  were  able  to  remove 
themselves  elsewhere.  It  broke  tbe  trade  of 
the  nation,  and  swept  away  about  an  hundred 
thousand  souls ;  tbe  greatest  havock  that  any 
plague  had  ever  made  in  England.  This  did 
dishearten  all  people :  and,  coming  in  the  very 
time  in  which  so  unjust  a  war  was  begun,  it 
had  a  dreadful  appearance.  All  the  king's 
enemies,  and  the  enemies  of  monarchy  said, 
here  was  a  manifest  character  of  God V heavy 
displeasure  upon  the  nation ;  as  indeed  the  ifl 
life  the  king  led,  and  the  viciousness  of  the 
whole  court,  gave  but  a  melancholy  prospect. 
Yet  God*s  ways  are  not  as  our  ways.  What 
all  had  seen  in  the  year  1660  ought  to  have 
silenced  those,  who  at  this  time  pretended  to 
comment  on  Providence.  But  there  will  be 
always  much  discourse  of  things  that  are  very 
visible,  as  well  as  very  extraordinary. 

"  When  the  two  fleets  met,  it  is  well  known 
what  accidents  disordered  the  Dutch,  and  what 
advantage  tbe  English  bad.  If  that  first  suc- 
cess had  been  followed,  as  was  proposed,  it 
might  have  been  fatal  to  the  Dutch,  who  find- 
ing they  bad  suffered  so  much  steered  off.  The 
Duke  ordered  all  the  sail  to  be  set  on  to  over- 
take them.  There  was  a  council  of  war  called, 
to  concert  the  method  of  action,  when  they 
should  come  up  with  them.  In  that  council 
Penn,  who  commanded  under  the  Duke,  hap- 
pened to  say,  that  they  must  prepare  for  hotter 
work  in  the  next  engagement.  He  knew  well 
the  courage  of  the  Dutch  was  never  so  high, 
as  when  they  were  desperate.  The  earl  of 
Montague,  who  was  then  a  volunteer,  and  one 


matter  of  the  Narratives  relating  to  sir  WiU 
liam  Penn,  as  to  the  Embezzlement  of  Prize- 
Goods,  being  debated; 

Ordered,  That  time  be  given  to  Sir  William 
Penn  till  Thursday  to  make  his  Answer.    Also, 

Ordered,  That  the  Commissioners  of  Ac- 

of  the  Duke's  court,  said  to  me,  it  was  very 
visible  that  made  an  impression.     And  all  the 
Duke's   domestics    said,  he  had  got  honour 
enough:  why  should  he  venture  a  second  timet 
The  Duchess  had  also  given  a  strict  charge  to 
all  the  Duke's  servants,  to  do  all  they  could  to* 
hiuder  him  to  engage  too  far.     When  matters 
were  settled,  they  went  to  sleep :  and  the  Duke 
ordered  a  call  to  be  given, him,  when  they 
should  get  up  to  the  Dutch  fleet.    It  is  not 
known  what  passed  between  tbe  Duke  and 
Brounker,  who  was  of  his  bed-chamber,  and 
,  was  then  in  waiting :  but  be  came  to  Penn,  as 
from  the  Duke,  and  said,  the  Duke  ordered  the 
sail  to  be  slackened.    Penn  was  struck  with 
the  order ;  but  did  not  go  to  argue  the  matter 
with  the  Duke  himself,  as  he  ought  to  have 
done,  but  obeyed  it.     When  the  Duke  had 
slept,  he,  upon  his  waking,  went  out  on  the 
quarter-deck,  and  seemed  amazed  to  see  tbe 
sails  slackened,  and  that  thereby  all  hope  of 
overtaking  tbe  Dutch  was  lost.  He  questioned 
Penn  upon  it,    Penn  put  it  on  Brounker,  who 
said  nothing.    The  Duke  denied,  he  had  given 
any  such  order.     But  he   neither  punished 
Brounker  for  carrying  it,  nor  Penn  for  obeying 
it.   He  indeed  put  Brounker  out  of  his  service; 
and  it  was  said,  that  he  durst  do  no  more,  be- 
cause he  was  so  much  in  the  king's  favour,  and 
in  the  mistresses.    Penn  was  more  »in  his  fa- 
vour after  that,  than  ever  before,  which  he  con- 
tinued to  his  son  after  him,  though  a  Quaker ; 
and  it  was  thought,  that  all  that  favour  was  to 
oblige  him  to  keep  the  secret.   Lord  Montague 
did  believe,  that  the  Duke  was  struck,  seeing 
the  earl  of  Falmouth,  tbe  king's  favourite,  and 
two  other  persons  of  quality,  killed  very  near 
him;   and  that  he  had  no  mind  to^engage 
again,  and  that  Penn  was  privately  with  him. 
If  Brounker  was  so  much  in  fault,  as  be  seemed 
to  be,  it  was  thought,  the  Duke,  in  the  passion 
that  this  must  have  raised  in  him,  would  have 
proceeded  to  greater  extremities,  and  not  have 
acted  with  so  much  phlegm.    This  proved  the 
breaking  tbe  designs  of  the  king's  whole  reigns 
for  the  Dutch  themselves  believed  that,  if  oar 
fleet  bad  followed  them  with  full  sail,  we  must 
have  come  up  with  them  next  tide,  and  have 
either  sunk  or  taken,  their  whole  fleet.    De 
Wit  was  struck  with  this  misfortune;  and,  im- 
puting some  part  of  it  to  errors  in  conduct,  he 
resolved  to  go  on  board  himself,  as  toon  m 
their  .fleet  was  ready  to  go  to  tea  again." 
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counts  be  desired  to  transmit  all  such  evidence 
which  they  have  in  the  matter  relation  to  sir 
Wm.  Penn,  as  to  the  Imbezzlement  of  Prize- 
Goods,  against  Thursday  next. 


April  16. 

Sir  Wm.  Penn  having  tendered  and  delivered 
in  an  Answer  in  writing,  as  to  the  matter  of  Im- 
bezzlement  of  Prize-goods  objected  against  him 
in  the  Narrative  of  the  commissioners  of  Ac- 
counts 3  the  Answer  of  Sir  Wm.  Penn  was 
read. 

A  Letter  of  the  Commissioners  of  Accounts, 
directed  to  Mr.  Speaker,  was  read. 

Sir  Nicholas  Carew  reports  'from  the  Com- 
missioners of  Accounts,  that  they  had  trans- 
mitted the  original  depositions  and  evidence 
relating  to  the  Imbezzlement  of  Prize-goods, 
having  not  time  to  make  extracts ;  but  had 
sent  a  calender  to  direct  to  such  particulars  as 
did  relate  to  sir  Wm.  Penn  :  which  lie  deli- 
vered in: 

And  the  Evidence  concerning  Sir  Wm. 
Penn's  Imbezzlement  of  Prize-goods  being  read ; 
and  sir  Wm.  Penn,  in  his  place,  giving  An- 
swer in  several  particulars  which  did  arise  upon 
debating  the  matters  in  the  house. 

A  motion  being  made  to  call  in  sir  Jo- 
seph Jordan,  to  testify  his  knowledge  in  this 
matter ; 

Resolved,  &c,  Jhat  sir  Joseph  Jordan  be 
called  in  to  the  .house. 

Sir  Joseph  Jordan  was  called  in,  uud  exa- 
(  mined.  And  the  matter  to  sir  Wm.  Penn's 
Imbezzlement  of  Prize-goods  being  further  de- 
bated ;  the  question  being  propounded,  that 
an  Impeachment  be  had  against  sir  Wm. 
Penn ;  the  question  being  put,  that  die  ques- 
tion be  now  put :  it  was  resolved  in  the  affir- 
mative. 

The  main  question  being  put,  That  an  Im- 
peachment' be  hail  against  sir  Wm.  Penn  ;  it 
was  resolved  in  the  affirmative. 

Ordered,  That  it  be  referred  to  Mr.  Pryn, 
sir  Too.  Littleton,  sir  Rob.  Howard,  sir  Nich. 
Carew,  sir  Thomas  Meres,  »ir  Francis  Good- 
rick,  sir  Rob.  Atkins,  Mr.  Weld  Mr.  Scawen, 
sir  Rob.  Carr,  sir  Job  Charlton,  Mr.  Swyn- 
fen,  Mr.  Wright,  col.  Birch,  Mr.  Seymour,  sir 
Tbo.  Lee,  Mr.  Steward,  Mr.  Milward,  Mr. 
Vaugbau,  Mr.  Waller,  Mr.  Coleman,  sir  John 
Moreton,  or  any  three  of  them,  to  prepare  and 
draw  up  the  Impeachment;  and  to  search  into 
Precedents,  in  relation  to  the  suspension  of 
members  from  sitting  whilst*  they  are  under 
Irapeaclimentj  and  report  it  to  the  House. 

April  21. 

Sir  Robert  Howard  reports  from  the  Com- 
mittee appointed  to  draw  up  an  Impeachim  nt 
against  sir  Wm.  Penn,  several  Articles  of  Im- 
peachment, of  high  crimes  and  misdemea- 
nours committed  by  him:  which  he  read  in 
his  place. 

He  also  reports  a  precedent,  in  the  case  of 
lir  Gyles  Mompesson,  27  Feb.  18  Jac,  viz. 

u  t ebruary  27,  1620,  Resolved,  &c.  That 
2 


4  sir  Gyles  Mom  Dessen  be  called  in  to  the  bar ; 
'  and  Mr.  Speaker  let  him  know  the  pleasure 
*  of  the  house,  that,  for  his  offences  and  faults, 
'  he  shall;  for  the  present,  remain  wfth  the 
'  Serjeant :  who  is  required  to  keep  him  safe, 
'  at  his  peril.' 

Resolved,  &o.  "  That  the  said  Articles  of 
Impeachmeuc  against   sir  Wm.  Penn   be  in- 

?;rossed :  That  sir  Wm.  Penn  be  suspended 
rom  sitting  in  the  house,  whilst  die  Impeach- 
ment against  hire  re  depending.  That  the 
Committee,  do  sit  this  afternoon,  and  search 
precedents  touching  the  suspension  or  ex 
pulsion  of  members  impeached,  from  sitting.* 

April**. 

A  Message  was  brought  to  the  House  of 
Lords  from  the  Commons,  by  sir  Robert  Howard 
knight  and  others :  "  That  be  was  commanded 
by  the  House  of  Commons  to  desire  a  Con- 
ference, touching  Articles  of  Impeachment 
against  sir  William  Penn." 

The  Answer  returned  was :  "  That  the  Lords 
have  considered  of  their  Message,  and  agree  to 
give  a  Conference,  as  is  desired ;  and  do  appoint 
the  same  to  be  presently,  in  the  Painted 
Chamber.'' 

Then  the  House  was  adjourned  during  plea- 
sure, and  the  Lords  went  to  the  Conference ; 
which  being  ended  the  House  was  resumed. 

And  the  Lord  Chamberlain,  the  earl  of  An- 
glesey, and  the  other  lords  appointed,  report- 
ed the  effect  of  the  aforesaid  Conference  : 
"  which  was  managed  by  sir  Robert  Howard, 
who  acquainted  their  lordships  with  the  occa- 
sion of  this  Conference,  which  would  shew 
itself  in  the  mention  of  the  crime.  The  acci- 
dent was  in  September,  1665,  when  there  wa* 
an  offer  of  the  greatest  happiness  to  this  king- 
dom, if  we  had  had  courage  or  wisdom  to  have 
made  use  of  it  u  But  a  bribe  was  interposed  by 
fortune ;  two  rich  ships,  the  Golden  Phoenix 
and  the  Slothany,  belonging  to  the  Dutch  East 
India  company  :  This  stopt  the  victory  ;  and 
sir  William  Penn  looked  upon  something  better, 
as  he  counted,  than  danger,  the  plunder  of  the 
said  two  ships,  of  which  a  great  part  was  dis- 
tributed to  hiin. 

u  The  pretence  of  excuse  was,  that  be  had  the 
command. of  a  superior  officer  for  what  he  did; 
and  something  there  was  of  this :  Bat  this 
should  not  make  one  forget  his  allegiance  to 
his  prince,  and  good  of  his  country ;  if  any  of- 
ficer would  attempt  a  fact  so  contrary  to  his 
duty,  and  the  laws  of  the  land,  even  a  law  of 
this  parliament.  After  he  had  seized  the 
Goods,  he  sold  them,  and  (which  shewed  the  on* 
justifiableness  of  the  action  in  the  opinion  of 
both  Buyers  and  Seller)  was  fain  to  warrant  the 
sale;  yet  all  was  done  with  (his  caution,  that 
the  sale  should  be  good,  if  the  kmg-*hould  al- 
low it.  And  afterwards  sir  William  Penn  ad- 
dressed himself  to  the  king,  for  a*n  order  of  gift 
of  those  goods  he  had  sold  and  disponed  before  ; 
which  was  obtained.  The  goods'  consisted  of 
divers  hales  of  silks,  nutmegs,  and  rich  spices, 
first  he  plundered,  and  then  cheated  the  king; 
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ley,  then  commander  of  his  majesty's  ship  the 
Swifiahure,  and  vice  admiral  to  the  white 
squadron  commanded  by  the  said  sir  William 
Penn,  and  did  then  and  there  pre  order  and 
command  unto  captain  Robert  Worden  unto 
whose  charge  the  said  ship  the  Stothony  was 
then  committed,  to  follow  such  directions  as  he 
should  receive  from  the  said  sir  William  Berk- 
ley; who  immediately  thereupon  caused  the 
hatchways  of  the  said  ship  to  fee  broke  open, 
and  took  out  of  the  said  ship  several  bales  of 
Silk,  Mace,  and  other  Goods  to  a  great  value, 
and  carried  them  away ;  and  afterwards,  at 
several  other  times,  caused  the  hatchways  of 
the  said  ship  to  be  broken  open,  after  they 
were  closed  and  sealed  up;  at  every  of  which 
times  be  took  and  carried  away  great  quantities 
of  rich  goods,  he  the  said  sir  William  Peon 
having  sent  several  men  on  board  the  said  ship 
Che  Slothony,  to  assist  the  said  sir  William 
Berkley  therein. 

"  III.  He  the  said  sir  William  Penn  got  a 
considerable  part  of  the  said  goods  into  his  pos- 
session and  converted  tbem  to  his  own  use; 
and,  on  or  about  the  latter  end  of  the  said 
month  of  September,  or  the  beginning  of  Octo- 
ber then  following,  did  sell  divers  paresis  of 
the  said  goods,  and  further  warranted  the  saw 
thereof. 

"  IV.  The  better  to  colour  the  said  fraud 
and  embezzlement,  Orders  were  obtained  from 
the  said  earl  of  Sandwich,  bearing  date  the  15th 
and  21st  of  September,  1665,  tor  the  taking 
and  distributing  of  %ome  part  of  the  said  Goods 
among  several  officers,  whereof  the  said  sir 
William  Penn  was  one,  and  had  a  great  pro* 
portion  thereof  allotted  to  him,  submitted,  as 
was  pretended,  to  his  majesty's  further  plea* 
sure;  although  he*  the  said  sir  William  Penn 
very  well  knew  that  the  said  orders  of  him  the 
said  earl  of  Sandwich  were  void,  and  contrary 
to  the  commission  of  the  said  Earl,  the  Articles 
of  War,  and  the  law  of  this  land ;  and  after- 
wards a  warrant,  dated  the  17th  of  October, 
1665,  was  unduly  -procured  from  his  majesty 
for  distributing  the  said  Goods,  whereas  in  truth 
he  the  said  sir  WiHiam  Penn  had  before  the 
said  warrant  of  his  majesty,  possessed, himself 
of  divers  of  the  said  Goods,  and  sold  and  war- 
ranted the  same,  as  in  the  third  Article  is  ex- 
pressed ;  and  further  did  take,  sell,  and  dispose 
of,  a  far  greater  quantity  of  Goods  than  was 
contained  either  in  the  orders  of  the  said  earl 
of  Sandwich  or  his  majesty's  said  warrant,  to 
the  value  of  2085/.,  or  thereabouts. 

".AH  and  eiery  which  proceedings  are  con- 
trary to  the  Articles  of  War  abovemtntioned, 
and  to  the  laws  of  the  land,  snd  of  dangerous 
consequence  and  example  if  unredressed. 

"  And  the  said  Commons,  by  protestation, 
saving  to  themselves  the  liberty  of  exhibiting, 
at  any  time  hereafter,  any  other  Accusation  or 
Impeachment  against  the  said  sir  William 
Penn,  and  also  of  replying  to  the  Answer  of 
the  said  Articles,  or  any  of  them ;  or  of  offer- 
ing proofs  of  the  premises,  or  any  other  im- 
peachment or  accusation  thai  shall  be  ethi- 


fbr  the  king  granted,  on  his  and  others  applica- 
tion, a  distribution,  after  they  had  distributed 
the  goods. 

"  The  House  of  Commons  think  such  cor- 
ruptions and  mat-administration  of  those  men 
have  drawn  on  the  miseries  and  necessities  of 
our  nation,  an 4  produced  but  an  inglorious 
success  at  best,  after  the  vast  eipence  of  the 
kingdom  in  so  just  and  hopeful  a  war. 

"  He  said,  This  shews  the  impartial  justice 
of  the  House  of  Commons  stops  nowhere,  that 
they  spare  not  their  own  members,  but  proceed 
against  them  in  chief. 

"  Then  sir  Robert  Howard  read  the  Articles 
against  sir  William  Penn  ;  and  after  he  said,  he 
had  forgot  one  thing  lie  intended  to  say,  which 
the  close  of  the  Articles  reminded  iiiro  of,  that 
if  many  such  conspiracies  should  escape  un- 
punished, it  may  be  more  powerful  to  destroy 
the  king  and  kingdom  than  all  counsels  and  as- 
sistances to  preserve  them." 

This  Report  being  euded,  the  Articles  were 
read,  as  followeth : 

"  Articles  of  Impeachment,  by  the  Com- 
mons of  England  assembled  in  Parliament, 
in  the  dame  of  themselves  and  of  all  the 
Commons  of  England,  against  sir  Wil- 
liam Pehm  knight,  one  of  the  now  Com- 
missioners of  his  majesty's  navy,  for  seve- 
.    ral  High  Crimes  and  Misdemeanors  com- 
mitted by  him. 
"  T.  Whereas,  in  or  about  the  month  of  Sep- 
tember, in  the  year  of  our  Lord   1665,  the 
Golden  Phoenix  and  the  Slothany,  two  ships 
belonging  to  the  subjects  of  the  United  Pro- 
vinces of  the  Netherlands,  were  taken  at  sea  as 
prize,  during  the  late  war,  by  his  majesty's  fleet 
then  under  the  command  of  Edward  earl  of 
Sandwich,  in  which  said  fleet  the  said  sir  Wil- 
liam Penn  was  the  vice  admiral,  and  com- 
ma >der  in  chief  under  the  said  earl,  in  the  ac- 
tual pay  and  service  of  his  majesty  ;  he  the 
said  sir  William  Penn  did,  contrary  to  his  al- 
legiance, duty,  commission,  and  the  articles  of 
war  established  by  an  act  of  this  present  parlia- 
ment made  in  the  13th  vesr  of  his  majesty's 
'  reign  that  now  is,  intituled,  '  An  Act  for  the 
*  establishing  articles  and  orders  for  the  regu- 
'  latin*  and  better  government  of  his  majesty's 
'  navies,  ships  of  war,  and  forces  by  see,  and 
'  other  good  laws  of  the  land,'  lor  his  singular 
lucre,  and  with  intent  to  share  the  same, conspire 
and  advise  with  several  persons,  to  open  the 
11010*8  of  the  said'shipi,  divers  and  sundry  times, 
before  judgment   thereof  first  passed  the  ad- 
miralty court,  and  from  thence  to  take  oot  and 
embezzle  great  quantities  of  rich  goods,  where- 
by bis  majesty  was  defrauded  to  the  value  of 
115,000/.  or  thereabouts,  besides  great  quan- 
tities of  jewels  and  other  rich  commodities,  of 
which  no  certain  estimate  can  be  made. 

"  II.  That  the  said  sir  William  Penn,  in 
pursuance  of  the  said  conspiracy,  did,  on  or 
about  the  14th  day  of  the  said  month  of  Sep-, 
tember,  repair  on  board  the  said  prize  ship  the 
Slothony,  in  the  company  of  sir  William  Berk- 
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bited  by  than,  as  the  case  (according  to  the 
course  of  parliaments)  shall  require;  3o  pray, 
That  the  said  sir  William  Penn  may  be  called 
to  answer  the  said  several  crimes  and  misde- 
meanors, and  receive  such  condign  punish- 
ment as  the  same  shall  deserve ;  and  that  such 
further  proceedings  may  be  upon  everj  one  of 
them  had  and  used  against  him  as  is  agreeable 
to  law  and  justice." 

Upon  this?  the  Lords  made  this  following 
Order: 

M  Whereas,  at  a  Conference  desired  by  the 
House*of  Commons,  and  bad  this  day  in  the  v 
Painted  Chamber,  between  Committees  of  both 
Houses,  Articles  of  Impeachment,  by  the  Com- 
mons of  England  assembled  in  parliament,  in 
the  name  of  themselves,  and  of  all  the  Com- 
mons of  England,  against  sir  William  Penn 
knight,  one  of  the  now  Commissioners  of  bis 
majesty's  Navy,  for  several  high  crimes  and 
misdemeanors  committed  by  him,  were  trans- 
,  initted  from  the  House  of  Commons  to  this 
House:  It  is  ordered,  by  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  That 
the  said  sir  William  Penn  be,  and  is  hereby, 
required  to  appear  at  the  bar  of  this  Honse,  on 
Sfonday  the  97th  day  of  this  instant  April,  nt 
10  of  the  clock  in  the  forenoon,  to  hear  the 
said'Articles  of  Impeachment  against  him  read, 
smd  that  be  the  said  sir  William  Penn  may  be 
beard  what  he  shall  say  for  himself  thereupon/' 

Ordered,  That  the  Committee  for  Privileges 
do  meet  to-morrow  in  the  afternoon,  to  peruse 
the  Journals,  and  see  what  hath  been  the  man- 
ner of  proceedings  formerly  against  persons 
that  have  been  impeached  by  the  House  of 
Commons  upon  misdemeanors,  and  make  re- 
port thereof  to  this  House  on  Monday  morning 
next. 

April  27. 

The  earl  of  Bridgwater  reported,  "  That  the 
Committee  of  Privileges  have  perused  several 
Precedents  concerning  the  manner  of  proceed- 
ings against  persons  impeached  of  misde- 
meanors by  the  House  of  Commons;  which 
they  offer  to  their  lordships,  consideration." 

The  Precedents  were : 

The  Case  of  sir  Francis  Michell  and  Foules, 
22  March,  18  Jac.  who,  being  charged  by  the 
House  of  Commons  for  misdemeanors,  were 
committed  by  them  before,  and  committed 
again  by  this  House. 

Also  the  Case  of  the  Lord  Chancellor  Bacon, 
complained  of  by  the  House  of  Commons,  20 
Martii,  18  Jac.  but  was  never  committed  there- 
upon. 

The  Case  ofNorton  and  Unwood,  who  were 
committed  upon  complaint  of  the  House  of 
Commons.  26  Maii,  18  Jac.  and  afterwards 
bailed. 

Likewise  the  Case  of  sir  John  Bennett,  com- 
plained ef  by  the  House  of  Commons,  25  April, 
J8  Jac.  He  was  committed  before  his  charge, 
and  afterwards  bailed  by  the  Lords. 

The  Lord  Treasurer,  21  Jac.  was  summoned 
to  appear,  and  answer  his  charge ;  and  the  7th 


of  May  be  was  brought  to  the  bar,  and  kneeled, 
but  was  not  committed. 

Dec  22, 1640,  the  judges  who  were  con- 
plained  of  by  the  House  of  Commons,  opon 
desire  of  the  Commons,  did  enter  iobTsecurity 
to  appear  upon  summons. 

The  3rd  January,  1666,  the  lord  viscount 
Mordaunt  was  impeached  by  the  House  of 
Commons  of  misdemeanors,  but  was  not  com- 
mitted. 

Upon  this,  the  House  gave  order,  that  sir 
William  Penn  should  be  brought  to  the  bar. 
Which  accordingly  was  done,  bv  the  gentle- 
man  usher  of  the  Black  Rod ;  he  kneeling  until 
the  Lord  Keeper  bid  him  stand  up. 

And  then  his  Lordship  told  him,  **  He  was 
impeached,  by  the  Commons  of  England  as- 
sembled in  parliament,  in  the  name  of  them- 
selves and  of  all  the  Commons  of  England,  for 
several  high  crimes  and  misdemeanors  com- 
mitted by  hitn ;  which  charge  should  be  read 
unto  him." 

Then  the  Articles  against  him  were  read ; 
and  the  Lord  Keeper  asked  him,  "  What  be 
said  to  them?" 

He  said,  "  He  looked  upon  himself  as  s 
very  unhappy  man,  to  be  brought  up  hither 
upon  this  account ;  but  it  was  bis  oomfart, 
that  he  should  have  such  honourable  judge*. 
He  oWred  a  short  day  might  be  given  him,  to 
put  in  his  Answer  in  writing;  and  that  counsel 
might  be  assigned  him." 

Upon  this,  sir  William  Penn  withdrew, 

And  the  House,  taking  into  consideration 
what  be  desired,  directed  he  should  have  a  copy 
of  his  Charge,  and  that  he  should  put  in  his  An- 
swer in  writing  on  Wednesday  morning  next. 
He  being  called  in  again,  the  Lord  Keeper  told 
bim,  The  Lords  have  appointed  him  to  have  a 
copy  of  bis  Charge,  and  Wednesday  mornio* 
next  to  be  the  time  for  him  to  put  in  his  An- 
swer in  writing ;  and  asked  him  what  counsel 
he  desired  to  have." 

Whereupon  he  named  sir  William  Scroggs 
Mr.  Wiunington,  Mr.  Jones,  Mr.  Offiey,  fir 
Anthony  Morgan,  and  sir  W after  Walker,  to 
be  his  counsel  in  this  business.  Which  this 
House  ordered  accordingly. 

April  29. 
Sir  William  Penn,  according  to  the  order  of 
this  House  the  27th  iostant,  being  appointed  to 

EH  in  his  answer  to  the  Impeachment  ot  the 
onse  of  Commons  against  htm,  was  brought 
to  the  bar,  by  the  Gentleman  U»ber;  and 
having  kneeled  until  the  Lord  Keeper  com- 
manded him  to  stand  op,  he  humbly  pre- 
sented his  said  Answer ;  which  was  read,  as 
followeth : 

u  The  humble  Avswxa  of  sir  Willi  am  Pfks 
knight,  Defendant,  to  the  Articles  of  Im- 
peachment exhibited  against  htm  by  tin 
Commons  of  England  assembled  in  par- 
liament, in  the  name  of  themselves  and 
of  all  the  Commons  of  England,  for  se- 
veral High  Crimes  and  Misdemeanors 
committed  by  bim. 
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"  The  said  defendant,  by  protestation,  sav- 
ing to  himself  all  advantages  of  exceptions  that 
may  be  taken  to  the  manifold  incertainties  and 
insufficiencies  of  the  said  Articles  of  Impeach- 
ment, for  answer  to  so  much  thereof  as  he  this 
defendant  is  advised  is  any  way  material  for  him 
to  make  answer  to  : 

"  To  the  first  Article  of  the  said  Impeach- 
ment, (doth  say,)  That  be  this  defendant  is  not 
guilty  of  any  crime  objected  against  him  in  the 
said  first  article. 

"  To  the  second  Article  of  the  said  Impeach- 
ment, he  this  defendant  saith,  That,  on  or 
about  the  14th  day  of  the  said  month  of  Sep- 
tember, this  defendant  did  go  on  board  the 
said  Slotbany,  in  company  of  the  said  sir  Wil- 
liam Berkeley,  being  required  so  to  do  by  the 
said  earl  of  Sandwich  ;  but  doth  deny  that  he 
did  then,  or  at  any  other  time,  goon  board  the 
said  Slothany  in  pursuance  of  the  said  conspi- 
racy to  the  said  first  Article  of  the  said  Im- 
peachment mentioned,  or  that  he  this  defen- 
dant did  command  the  said  captain  Worden 
to  give  way  to,  or  permit,  tbe  said  sir  William 
Berkley  to  take  away  any  of  the  said  goods,  or 
that  this  defendant  sent  any  men  on  board  the 
said  Slothany,  to  assist  the  said  sir  William 
Berkley  in  breaking  open  the  hatchways  of  tbe 
said  ship,  and  taking  out  of  the  said  ship  and 
carrying  away  any  bales  of  silk,  mace,  or  other 
goods  whatsoever. 

"  To  the  third  Article  of  the  said  Impeach- 
ment, this  defendant  doth  answer  and  say, 
That  true" it  is,  that  19  hales  and  one  half  of 
silk,  10  bales  of  cinnamon,  12  cernes  of  mace, 
two  bags  of  nutmegs,  eight  bags  of  pepper,  and 
one  puncheon  of  cloves,  did,  some  time  after 
the  same  were  taken  out  of  tbe  said  Phoenix, 
or  the  said  Sloihany,  by  way  of  distribution 
among  the  flag  officers,  come  into  the  hands 
and  possession  of  him  this  defendant,  and  were 
by  him,  as  his  share  and  proportion,  sold  and 
concerted  by  him  this  defendant  to  his  own 
use,  by  virtue  of  the  said  orders  of  the  said 
earl  of  Sandwich,  bearing  date  the  15th  and 
41st  September  1665,  in  the  fourth  Article  of 
the  said  Impeachment  mentioned;  and  by 
virtue  of  his  majesty's  said  Warrant,  dated  the 
17th  October,  1665,  in  the  said  fourth  Article 
likewise  mentioned  ;  and  by  virtue  of  his  ma- 
jesty's letters  of  privy  seal,  bearing  date  the 
26th  day  of  January,  in  the  17th  year  of  his 
majesty's  reign  :  but  this  defendant  doth  deny 
that  he  had  or  sold  to  his  own  use,  any  other 
goods  than  those  abovemeotioned  ;  or  that 
the  said  goods,  so  by  htm  sold,  were  taken  out 
of  the  sawi  phoenix,  or  tbe  said  Slothany,  by 
him  this  defendant,  or  any  other  person  or  per- 
sons by  his  appointment  or  procurement. 

"  To  the  fourth  Article  of  the  said  Impeach* 
raent,  this  defendant  answers,  That  the  said 
enters  ef  the  earl  of  Sandwich,  in  the  said 


fourth  Article  of  the  said  Impeachment  men- 
tioned, were  not  obtained  from  tbe  said  earl 
by  this  defendant,  or  by  the  procurement  of 
this  defendant,  to  colour  any  fraud  or  embez- 
zlement done  or  committed  by  him  this  defen- 
dant, or  for  any  purpose  whatsoever.  And 
this  defendant  doth  deny  that  his  majesty's 
warrant,  in  the  said  fourth  Article  of  the  said 
Impeachment  mentioned,  was  by  him  this  de- 
fendant, or  by  any  other  person  by  his  direc- 
tion, procured  from  his  majesty*  And  this 
defendant  doth  further  deny  that  he,  or  any 
other  by  his  appointment,  did  take  the  said  four 
bales  or  eight  suckles  out  of  the  said  Phoenix, 
or  the  said  Slothany,  or  that  he  did  sell  or  dis- 
pose of  tbe  same,  or  any  part  thereof,  to  his 
own  use,  benefit,  or  advantage.  And  this 
defendant  doth  deny  that  he  did  take,  sell,  or 
dispose  of,  any  greater  quantity  of  goods  than 
was  contained  either  in  the  said  order  of  the 
said  earl  of  Sandwich,  or  his  majesty's  said 
warrant  in  the  said  fourth  Article  mentioned, 
other  than  is  in  this  defendant's  Answer  to  the 
fourth  Article  of  the  Impeachment  expressed. 
Without  that,  that  any  other  matter;  thing  or 
things,  Article,  or  allegation,  in  the  said  Arti- 
cles of  Impeachment  contained,  material  or 
effectual  in  the  law  to  be  answered  unto  by  this 
defendant,  «and  not  here  in  this  his  Answer 
sufficiently  answered  to,  confessed,  and  avoided, 
denied,  or  traversed,  is  true. 

"  All  which  matters  he  this  defendant  is 
ready  to  prove,  as  this  high  and  honourable 
Court  shall  award.  ,Wm.  Penh." 

.  Then  tbe  Lord  Keeper  asked  sir  William 
Penn,  whether  be  owned  this  to  be  his  An- 
swer. And  he  confessed  and  owned  this  to 
be  his  Answer. 

It  is  ordered,  That  a  copy  of  this  Answer  of 
sir  Wm.  Penn  be  sent  to  the  House  of  Com- 
mons. 

A  Message  was  sent  to  the  House  of  Com- 
mons, by  sir  John  Coel  and  sir  Walter  little- 
ton  :  To  let  them  know,  that  sir  William  Pena 
hath  this  day  put  in  his  Answer  in  writing 
to  their  Impeachment  against  him;  a  copy 
whereof  the  Lords  have  sent  to  the  Honse  of 
Commons. 

May  4. 

Ordered  by  the  Commons,  That  it  be  re- 
ferred to  tbe  committee  formerly  appointed  to 
bring  in  an  Impeachment  against  sir  Win. 
Penn,  to  consider  of  the  Articles  of  Impeach- 
ment, and  the  Answer  of  sir  Wm.  Penn,  and 
the  Evidence  from  the  Committee  of  Accounts  ; 
and  to  draw  up  a  Replication  upon  tbe  whole 
matter,  to  be  sent  up  to  the  Lords. 

It  does  not  appear  that  this  Committee  made 
any  Report,  or  that  this  matter  proceeded 
further. 
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387.  The  Trials  of  Peter  Messenger,  Richard  Beasley,  Wil- 
liam Green,  Thomas  Appletree,  John  Earles,  William 
Wilks,  William  Ford,  Richard  Farrell,  Edw.  Cotton, 
Edw.  Bedle,  Richard  Latimer,  John  Sharpless,  Richard 
Woodward, Thomas  Limerick,  and  John  Richardson,*  at 
the  Old  Bailey,  for  High  Treason,  in  tumultuously  assembling 
themselves  in  Moorfields,  and  other  Places,  under  Colour  of 
pulling  down  Bawdy  Houses  :  $0  Charles  II.  a,  d.   1668. 

UPON  Easter-Monday  last,  being  the  ?3d 
day  of  March,  in  the  SOlh  year  of  the  reien  of 
our  sovereign  lord  the  king  that  new  is,  it,  being 


the  ntuai  time  of  the  Apprentices  liberty  fur 
their  civil  recreations,  a  rude  multitude  of  peo- 
ple met  together  in  Moorfields;  where' being 
so  assembled,  were  instigated  by  some  factious 
persona  amongst* them;  who,  to  colour  their 
desigo,  insinuated  into  the  rabble  the  pulling 
dawn  of  Bawdv-Houscs,  under  which  colour  of 
reforming  Bawdy-Houses,  they  at  length  raised  a 
great  hubbub;  and  so  increasing  in  their  dis- 
orders, in  a  tumultuous  manner  committed 
many  notorious  crimes.  But  by  the  vigilancy 
of  the  magistrates  of  the  city,  with  the  assist- 
ance of  bis  majesty's  guards,  were  at  last  re- 
duced:  Some  of  the  ringleaders  whereof  were 
apprehended,  and  committed  to  the  gaol  for 
their  offences,  to  receive  their  Trials  according 
to  the  known  laws  of  the  land. 

And  having  been  several  times  examined, 
upon  confession  of  some,  and  pregnant  proof 
against  others,  by  a  special  jury  of  several 
knights,  esquires  and  gentlemen,  of  very  great 
worth  and  esteem,  of  the  county  of  Middlesex : 

These  persons  following,  to  wit;  Peter  Mes- 
senger, Richard  Beaaley,  William  Green, 
Thomas  Appletree,  John  Earles,  William 
Wilks,  William  Ford,  Richard  Farrell,  Edward 
Cotton,  Edward  Bedle,  Richard  Latimer,  John 
Sharpless,  Richard  Woodward,  Thomas  Lime- 
rick, John  Richardson,  were  indicted  of  High- 
Treason,  for  levying  of  a  public  war  against 
oar  sovereign  lord  the  king :  And  at  the  gaol- 
delivery  of  Newgate,  held  at  the  Session-House 
in  the  Old-Bailey,  London.  April  1, 1668,  and 
continued  till  the  fourth  day;  on  which  said 
fourth  day,  in  the  presence  of  sir  John  Kelyng, 
feat.  L.  C.  Justice  of  the  Kiug's-Beocb,  sir 
Edward  Atkins,  sir  Christopher  Turner,  sir 
Richard  Rainsibrd,  barons  of  his  majest ' 
Court  of  Exchequers  Together  with  sir 


esty's 
Wil- 


*  See  in  the  Case  of  WiUiam  Macla.uchlau, 
a.  n.  1737  infra,  and  Maclaurin's  Arguments 
and  Decisions,  63S,  an  argument  founded  on 
tk*  decisions,  that  ibe  offences  in  this  case  and 
that  of  Dammaree  and  others,  ▲»  d.  17 10,  infra, 
amounted  to  treason. 

This  Case  is  thus  mentioned  by  Mr.  Hamp- 
den: "  A  few  Apprentices  for  pulling  down 
Bawdy  Houses  were  hanged  for  Treason."  See 
Mr.  Hampden's  Speech  on  the  King's  Message 
•f  Jan.  7th  168),  4  Cobb.  Pari:  Hist.  1*83. 


liam  Wild,  Recorder  of  the  city  of  London ; 
these  prisoners  following,  viz.  Peter  Messenger, 
Richard  Beasley,  William  Green,  Thomas 
Appletree,  were  first  called  to  the  bar  to  receive 
their  Trials;  where,  after  proclamation  being 
made,  they  severally  pleaded  to  their  Indict- 
ments, and  put  themselves  for  their  Trial  upon 
their  country. 

The  names  of  the  Jury  sworn,  were,  Anthony 
Hall,  William  Knight,  Henry  Francis,  John 
Baker,  Robert  Shaw,  Thomas  Constable, 
Thomas  Jennins,  John  Nichols,  Ralph  Brad- 
flhaw,  John  Saving,  John  Marsh,  Henry  Kent. 

The  Jury  being  sworn,  the  Court  proceeded 
to  Trial. 

Mr.  North.  You  gentlemen  of  the  jury, 
these  four,  Peter  Messenger,  Richard  Beaslt y, 
William  Green,  and  Thomas  Appletree,  stand 
indicted  for  High-Treason;  havipg  left  their 
obedience  to  our  sovereign  lord  the  king,  and 
being  instigated  by  the  devil,  upon  the  24th 
day  of  March  last  past,  did  contrive  a  design 
to  levy  war  and  rebellion  against  the  king,  beine 
at  the  head  of  four  or  five  hundred  armed  and 
arrayed.  If  this  matter  be  proved  against 
them,  you  must  find  them  Guilty. 

Mr.  Pemberton.  You  gentlemen  of  the  jury, 
these  prisoners  at  the  bar  did  contrive  and 
levy  war,  and  fell  upon  the  king's  officers,  and 
beat  them,  and  broke  the  prison,  and  let  out 
the  prisoners,  some  for  felony:  Among  the 
multitude  these  were  four  of  them,  as  we  shall 
eudeavour  to  prove. 

The  Names  of  the  Witnesses  called  and 
sworn,  were  Richard  Dawson,  John  Cowley, 
Henry  Bull,  James  Martin,  Abraham  Brookes. 

Counsel.  Sir,  pray  tell  my  lord  what  you 
saw  these  do  on  Easter-Tuesday. 

Witn.  My  lord,  1  saw  this  Richard  Beasley 
at  the  head  of  four  or  five  hundred;  he  had  a 
sword,  and  I  took  bis  sword  from  him :  he  had 
colours,  a  green  apron  upon  a  pole.  I  heard 
some  of  them  cry, '  Down  with  the  Red-coats;' 
and  I  did  see  William  Green  there  too,  but  not 
Appletree. 

L.  C.  Justice,  Did  they  go  with  the  multi- 
tude or  no,  or  were  they  with  them  ? 

Witn.  They  were  with  them ;  but  I  cannot 
say  they  went  along  with  tjttem. 

Count.  Pray  tell  my  lord  what  the  multi- 
tude said  at  that  time. 

Witn.  When  we  fell  on  them,  they  ran  away. 

L.  C.  Just.    Did  Beasley  lead  them  on  ? 

Witn.    They  said  he  was  their  captain. 
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John  Cowley,  second  witness. 


Count.  Mr.  Cowley,  tell  my  lord  what  yau 
saw. 

Cowley.  My  lord,  he  cut  roe  and  wounded  me 
on  J  he  hand.  The  constable  charged  them  to 
be  gone,  and  disperse  themselves;  with  that 
Ibey  struck  at  the  constable,  and  knocked  him 
down. 

X.  C.  Just.  Under  what  pretence  did  they 
pull  down  any  house  ? 

Witn,  The  constable  and  some  more  of  us 
beat  them  up  Nightingale-lane ;  I  know 
not  what  their  pretence  was :  I  saw  Appletree 
there,  for  he  was  the  first  that  struck  at  the 
constable.    This  was  on  Easter-Tuesday. 

X.  C.  Just.     Did  you  see  Green  there  ? 

Witn.    I  cannot  tclf. 

X.  C.  Just.  Did  you  see  them  pull  down 
any  house  ?     What  did  you  hear  them  say  ? 

IVttn.  They  said,  Down  with  .the  bawdy- 
houses. 

L.  C.  Just.  Did  you  hear  them  talk  of  tfc 
Red-coUs  there  ?  Was  Green  amongst  them, 
as  one  that  helped  and  acted  with  them  ? 

Witn.  I  saw  him  in  Moorfields  on  Monday, 
Tuesday,  and  Wednesday,  shout  and  throw  up 
his  hat. 

Third  Witness. 

J,.  C.  Just.    W  hat  did  yon  see  them  do  ? 

Witn.  All  that  I  saw,  was,  that  Peter 
Messenger  came  along  with  the  colours  in  his 
haod,  and  I  took  him  and  carried  him  to  prison 
myself:  I  did  not  hear  them  cry,  Down  with 
hqnest  houses,  but  bawdy  houses :  I  did  not  see 
all  those,  but  only  these  two  (pointing  to  two  at 
the  bar.) 

X.  C.  Just  Ay,  That  was  the  captain  and 
the  ensign. 

Fourth  Witness. 

Henry  Ball.  My  lord,  I  saw  this  Beasley 
and  Messenger  in  Moorfields,  pulling  down 
houses  on  Monday,  and  on  Tuesday  at  tbe 
head  of  three  hundred ;  and  at  that  time  we 
roqted  them.  On  Wednesday  they  came  with 
four  or  five  hundred,  and  cried,  Down  with 
the  Red-coats. 

Jamti  Martin,  -fifth  Witness. 

X.  C.  Just.    What  can  yotl  say  ? 

Witn.  All  that  I  know  is,  Beasley  made  a 
blow  at  our  ensign,  and  struck  at  him  with  his 
•word. 

X.  C.  Just.    What  was  their  presence  ? 

Witn.    I  cannot  tell  that. 

Another  Witns  I  say  Thomas  Appletree 
help  to  pull  down  Peter  Burii ogham's  house, 
and  broke  another. 

Serj.  Wild.    What  company  had  they  ? 

Witn.    About  three  hundred, 

X.  C.  Just.  Had  they  any  colours?  what 
did  you  hear  them  declare  r  N 

Witn.  I  heard  them  declare  nothing,  for 
I  had  like  to  have  been  knocked  on  the  head. 

X.  C.  Just.  To  the  prisoner  Beasley.  Well, 
TOL.  YI. 


ha' 


what  do  you  say  for  yourself?  Yob  hear  it  is 
sworn  against  you,  that  you  were  at  the  head 
of  this  rabble,  and  they  called  you  captain, 
and  you  led  them  up;  and  when  the  constable 
came  to  command  peace  in  the  king's  name, 
you  fell  on  him,  and  wounded  him,  so  that  he 
is  hardly  able  to  be  here  this  day :  Why  did  you 
gather  this  multitude  together?  It  will  be* 
hove  you  to  make  your  answer ;  what  reason 
had  you  for  it  ? 

Beasley  Pris.    I  do  not  knov*  the  reason. 

X.  C.  Just.    I  speak  to  you  that  you  should 
ive  a  reason :  After  all  this  trouble  that  we 

ve  had  in  this  nation,  it  is  a  sad  thing  that 
a  great  number  of  giddy  headed  people  roust 
gather  together  under  pretence  of  reformation, 
to  disturb  the  peace  of  the  nation  again  :  if  you. 
can  say  no  more. for  yourself,  there  will  bt 
little  trouble  with  you. 

Serj.  Wild.  What  was  the  meaning  of  your 
gathering  together  ? 

Beasky  Pris.  We  went  to  pull  down  bawdy* 
houses. 

X.  C.  Just.  How  did  you  know  which  were 
bawdy-bouses?  If  you  had  known  them',  you 
might  have  indicted  them,  there  is  a  law  against 
them ;  hut  this  is  a  strange  kind  of  reformation, 
if  a  rabble  come,  and  say,  This  man  is  a  papist, 
and  this  keeps  a  bawdy- house,  and  would  pull 
it  down  ;  this  is  a  mad  reformation. 

Messenger  Pris.  My  lord,  that  man  has 
sworn  I  was  out  on  Tuesday,  it  was  Wednesday 
before  I  came  forth;  but  staid  at  home  with 
my  wife,  because  I  would  not  be  amtfhg  them. 

X<  C.  Just.  Did  not  you  carry  a  green 
apron  on  a  pole  for  your  colours  ? 

PHm.  My  lord,  as  I  parsed  along  by  the 
rout  they  flung  a  bottle  at  me,  and  had  like  to 
have  knocked  me  down,  and  tore  my  apron  off, 
and  charged  me  to  carry  it  on  a  pole ;  and  I 
would  fain  have  come  away  from  thera,  and 
could  not. 

X.  C.  Just.  Make  this  appear,  that  you 
would  fain  have  got  away,  and  that  they 
did  force  you  to  do  what  you  did,  and  I  shall 
be  glad  of  it. 

Pris.  There  is  none  of  thera  here  now 
that  were  there  then. 

X.  C.  Just.  Then  all  that  you  say  is  of  little 
use ;  for  it  is  no  great  thing  to  make  a  lye  to 
save  one's  life.  i 

Pris.    God  is  my  witness '■— 

X.  C,  Just.    Have  a  care  what  yon  say. 

A  Constable  (witness)  swocn. 

X.  C.  Just.  What  say  you  of  these  four  lit 
the  bar  ? 

Const.  My  lord,  I  heard  they  were  pulling 
down  houses,  and  I  did  what  I  could  to  pre- 
serve the  king's  peace ;  and  that  day  I  did  save ' 
a  great  many  houses  and  goods.  The  next  day 
they  were  near  my  own  house,  aod  I  did  en- 
deavour to  do  the  same,  and  this  fellow  with 
his  company  did  surprise  my  men,  and  knocked 
me  down ;  yet  I  commanded  the  peace,  and 
they  beset  me  round  about,  and  cut  me  over 
tbe  hand :  1  do  remember  that  Beasley,    Wo 
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were  in  a  place  where  there  were  three  turn- 
ings, but  they  knocked  me  down,  and  beat  me 
so,  that  I  could  not  tell  who  it  was  that  did 
hurt  me. 

L.  C.  Just,  Do  you  know  any  more  of  this 
company  ? 

Cons t.  No,  my  lord :  For  if  the  soldiers  had 
not  come,  they  would  not  have  left  till  they 
had  killed  me. 

Count.    Had  you  your  staff? 

Conat.  Yes ;  but  tney  took  it  away  from  me. 

Another  Witn.  I  saw  Messenger  on  Tues- 
day, though  he  soys  to  the  contrary. 

L.  C.  Just.  Messenger,  you  hear  what  is. 
said  against  you  ;  you  say  you  were  not  out  on 
Tuesday  :  He  bath  sworn  yoo  were  at  the  head 
of  a  company,  with  a  green  apron  on  a  stick, 
and  led  them  up.. 

Pris.  I  was  not  there. 

Henry  Bull,  Wit  I  saw  him,  my  lord,  on 
Tuesday,  he  and  Beasley,  about  eleven  of  the 
clock  in  Moorfields,  and  they  had  gathere4  ft 
great  multitude  of  four  or  five  hundred,  and 
then  they  made  an  attempt  to  come  into  our 
parish,  and  they  cried,  Down  with  the  Red- 
coats. 

Messenger,  Pris.  Pray,  my  lord,  let  my  wit- 
nesses be  called  in,  for  they  swear  false. 

X.  C.  J.  Your  witnesses  shall  be  called.  A 
little  of  due  consideration  before-hand  would 
have  done  you  more  good  than  now. 

Mr.  Glover  and  Mr.  Bennet,  the  Prisoner's 
Witnesses. 

L.  C  J.  What  sny  you  concerning  the  pri- 
soner r 

Glrver.  I  can  say,  ray  Lord,  he  was  until 
five  of  the  clock  on  Wednesday  at  Mr.  Ben  net's 
house  in  Golden-Lane. 

L.  C.  J.  Where  was  he  on  Monday  and 
Tuesday  r 

G lover.  I  know  not, 

Bennet.  On  Wednesday  ht  was  at  a  kins- 
man's house. 

L.  C.  J.  These  two  witnesses  give  no  ac- 
count at  all  of  you,  where  you  weie  on  Monday 
and  Tuesday. 

L.  C.  J.  Greene,  what  say  you  ? 

Greene.  I  was  not  among  them. 

L.  C.  J.  It  is  swurn  you  were  amongst  them, 
and  threw  up  your  cap.  Were  you  not  kuocked 
ijown  ? 

Prisoner.  Yes,  my  Lord. 

L.  C,  J,  Uovi  could  you  be  knocked  down 
if  you  were^iot  amongst  them  ? 

John  Cowley  witness. 

L  C.  J.  Did  you  not  see  Greene  in  the  mul- 
titude ? 

Cowley.  I  saw  him  do  nothing  *  but  I  saw 
him  with  a  staff  in  his  hand.  I  did  not  see  him 
act  any  thine;  but  follow  the  colours. 

Greene,  Pris.  I  was  not  among  them  but  as 
I  came  home. 

L.  C.  J.  You  mean  you  did  not  take  part 
with  the  n,  but  you  were  there  ;  it  is  sworn  you 
were  upon  Tuesday  following  your  captain  and 


the  colours ;  it  is  sworn  by  Mr.  Bull  you  went 
among  the  rabble,  and  were  knocked  down  : 
now  if  the  jury  do  not  believe  that  you  did  act 
among  them,  we  will  leave  it  to  them. 

L.  C.  J.  Appletree,  what  say  you  f 

Appletree.  As  I  was  passing  along  (my  lord) 
I  saw  a  croud,  and  I  went  to  know  what  was 
the  matter,  and  there  came  a  company  down, 
and  some  running  after  me  did  me  a  mischief; 
I  did  not  see  the  constable,  nor  say,  knock  him 
down. 

L.  C  J.  It  is  sworn  that  you  were  the  first 
man  that  struck  the  constable,  and  that  you 
were  at  the  pulling  down  of  Borlingbam's 
house. 

Pris.  I  did  not  offer  to  pull  down  his  bouse, 
nor  strike  the  constable.. 

Brooks,  witn.  My  lord,  he  was  in  Peter  Bur- 
lragham's  house,  and  broke  it  down  so  that  yoa 
might  have  ridden  a  horse  through  it ;  I  spake 
fa  him  two  or  three  times  to  leave  off,  and  iff 
had  not  stooped  suddenly  he  had  vtrack  me 
down  with  a  bedstaff. 

Cowley,  Wit.  I  did  see  him  on  Toesday  with 
their  company,  and  I  did  see  him  strike  at  the 
constable. 

L.  C.  J.  to  the  Jury.  Gentlemen  of  the  jury, 
you  hate  heard  what  these  say ;  the  prisoners 
are  indicted  for  High* Treason,  for  levying  of 
war  against  the  king.  By  levying  of  wur  is  not 
only  meant,  when  a  body  is  gathered  together, 
as  an  army  is,  but  if  a  company  of  people  will 
go  about  any  public  reformation,9  this  is  High* 
Treason,  if  it  be  to  pull  down  inclosures,  for 
they  take  upon  them  the  regal  authority; 
(3  Co.  Inst.  9.)  the  way  is  worse  than  the  thing. 
These  people  do  pretend  their  design  was 
against  bawdy-houses ;  now  for  men"  to  go 
about  to  pull  down  houses,  under  the  pretence 
of  Bawdy-houses,  with  a  captain,  and  an  en- 
sign, and  weapons,  if  this  thing  be  endured,  who 
is  safe  ?  It  is  High-Treason,  because  it  doth 
betray  the  peace  of  the  nation,  for  every  sub- 
ject is  as  much  wronged  as  the  king ;  for  if 
every  man  may  reform  what  he  will,  no  man 
is  safe:  therefore  this  thing  is  of  desperate 
consequence,  we  must  make  this  for  a  public 
example :  there  is  reason  we  should  be  very 
cautious,  we  are  but  newly  delivered  from  re- 
bellion, and  we  know  that  that  rebellion  first 
began  under  the  pretence  of  religion  and  the 
law,  for  the  devil  hath  always  this  vizard  upon 
it ;  we  know  that,  that  rebellion  began  thus, 
therefore  we  have  great  reason  to  be  very  wary 
that  we  fall  not  again  into  the  same  error,  but 
it  should  be  carried  on  with  a  watchful  eye. 
And  because  apprentices  hereafter  shall  not  go 
on  in  this  road,  we  will  have  the  solemn  reso- 
lution of  all  the  judges,  and  therefore  you  are 
to  find  it  specially.  You  must  find  the  matter 
of  fact,  and  we  will  assemble  all  the  judges 
together  in  a  sober  way,  to  give  their  judgment, 
whether  it  be  high-treason  or  no  ;  not  that  we 


*  See  Luders's  "  Considerations  on  the  Law 
of  High  Treason  in  the  Case  of  Levying  War9 
8*. 
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do  doubt  of  it  now,  for  we  know  it  is  high-, 
treason,   but   for  general   satisfaction.     It  is 

E  roved  that  Beasleywent  as  their  captain,  wi|h 
is  sword,  and  flourished  it  over  his  head ; 
Messenger  was  there  with  his  green  apron  on  a 
pole  in  Moorfields  on  Tuesday,  and  on  Wednes- 
day he  was  in  the  same  posture  again. 

Prisoners.  My  Lord,  we  would  have  our  wit- 
nesses heard. 

L.  C.  J.  You  shall  have  no  wrong  done  to 
you.  As  for  Green,  it  is  proved  he  was  with 
them  shouting,  and  casting  up  hi*  cap :  now 
the  act  that  any  one  does  in  such  a  tumult  is 
the  act  of  all,  if  they  all  join  together,  lie 
was  on  Tuesday  following  there,  and  on 
Wednesday  he  was  taken.  And  then  for  Ap- 
pletree,  he  was  the  first  man  that  struck  the 
constable,  and  pulled  down  Burlioghani's 
bouse. 

Edmund  Bedle,  Richard  Latimer  to  the  bar. 

Bill  of  Indictment,  *  You  that  are  now  called, 

*  being  moved  through  the  instigation  of  the 
'  devil,  and  having  not  the  fear  of  God  before 
'  your  eyes,  have  withdrawn  your  obedience  to 
'  our  sovereign  lord  the  king,  and  against  him 
'  did  imagine  and  contrive  war  and  rebellion  the 
'24th  day  of  March,  with  four  or  five  hundred 
'  persons  in  a  warlike  manner,  arrayed  with  long 
'  pikes  and  other  arms  there  met  and  assembled 

*  against  the  peace  of  our  sovereign  lord,  the 
'  king,  his  crown  and  dignity,  &c.' 

Witnesses  sworn.  William  Badley,  William 
Riggs,  John  Maldey,  John  Williams. 

Kings  Counsel,  Gentlemen  of  the  Jury, 
Bedle  and  Latimer  stand  indicted  for  higtt- 
treason ;  wanting  that  love  aud  obedience  that 
every  man  ought  to  have  of  his  king,  did,  the 
24th  of  March,  assemble  themselves  together, 
to  the  number  of  four  or  five  hundred  persons 
to  levy  war  and  rebellion :  if  we  prove  this, 
you  must  find  them  guilty  of  high  Treason. 

Gaoler  of  Finsbury  Prison,  Witness,  sworn. 

Counsel.    Tell  my  lord  what  you  saw. 

Witnesses.  I  can  charge  no  particular 
person,  I  was  from  home  ;  and  when  I  came 
home  1  found  the  prison-doors  open,  and  they 
had  let  out  their  own  company  and  two  others : 
And  I  locked  up  the  prison  doors,  and  they  ga- 
thered together  aJ>out  the  prison,  and  there 
came  their  captain  with  his  half-pike,  and  com- 
manded me  to  open  the  door.  I  told  them  I 
would  not  open  tne  d6or.  They  told  me,  We 
have  been  servants,  but  we  will  be  masters 
now  ;  and  if  you  will  not  open  the  door,  we 
will  do  your  business  for  you  by  and  by.  They 
had  swords,  and  belts,  and  half-pikes,  and  they 
did  push  at  me;  and  I  came  to  a  parly  with 
them  when  I  saw  there  was  no  remedy.  I  let 
their  captain  in,  and  when  he  could  find  none 
of  his  company  there  he  went  away  ;  but  had 
it  not  been  for  the  company  that  stood  without 
1  would  have  kept  him  fast  enough. 

Another  Witness  sworn. 

L.  C.  /.    Were  any  of  tU*c  that  stand  at 


the  bar,  at  Clerk  en  well?  with,  a  stick  in  his 
hand  ? 

Witness.  Yes,  ray  lord,  I  sxw  Latimer 
there  ltnocking*at  the  gate,  and  toe  prison  was 
broke  open,  and  there  Ume  down  Justice 
Wel»h  to  them  to  disperse  them  ;  hut  they  let 
out  two  of  their  own  rabble,  aud  two  of  the 
felons. 

Another  Witness  sworn. 

Nine  of  the  clock  on  Friday,  I  went  to  the- 
gate  of  the  New-prison,  and  they  came  and  claut 
a  bar  in  between  the  gates  to  open  tijeiu,  and  I 
saw  Latimer  throwing  stones  at  the  windows. 
Justice  Welsh  being  there  would  have  taken 
some  of  them ;  and  they  cried,  One  die  and 
all  die. 

William  Riggs,  Witness,  sworn.  I  saw 
Bedle,  and  took  him  ;  their  number  was  about 
four  or  five  hundred  ;  unci  I  got  out  two  files 
of  men,  and  took  four  met*  more,  whereof  this 
Bedle  was  one  of  them. 

Jhdge.    What  do  you  say  to  this  ? 

Latimer.  This  man  hath  a  spite  against  me, 
my  lord  ;  for  getting  up  behind  the  coach,  I 
let  my  "hip  full  aud  gave  him  a  lasb. 

L.  C.  J.  But  what  says  the  other  against 
you  ?  What  made  you  there?  And  Bedle,  what 
do  you  say  for  yourself? 

Be^lc,  Pris.  My  Lord,  I  was  in  Southward, 
and  came  from  thence  to  Bishophgate-street, 
and  met  with  a  friend,  and  wc  drank  four  flag- 
gon  sol"  beer,  so  that  1  cot  a  little  too  much 
drink  in  my  head,  and  I  stood  and  looked  a- 
while  at  the  prisoners  at  JBishopsgate  ;  and  my 
uncle  coming  along,  I  went  with  him  a  little 
way,  and  then  turned  about  and  left  him,  and 
there  was  a  man  came  and  said,  Brother,  will 
you  not  go  and  see  what  they  do  in  the  fields, 
and  it  was  my  hard  fortune  to  be  «moug  them, 
but  did  not  any  hurt,  blessed  be  God  :  but  I 
followed  them  without  doing  any  lianu,  and 
they  went  down  Old-street  to  Clerk  en  well ; 
hut  I  did  not  break  the  prison,  nor  do  not  kuow 
where  theprisou  is;  for  there  was  a  company 
made  up  to  them,  and  they  began  to  run. 

L.  C.  /.  What  did  you  say  when  they  nm  , 
nway  ?  Did  you  not  say,  Face  about  ? 

Pris.  Your  lordship  heard  so,  but  I  did  not 
say,  Face  about/ 

L.  C.  J.  You  gentlemen  of  the  jury,  you 
see  what  their  indictment  is  :  they  gathered  a 
multitude  together  at  Clerken well,  and  they 
had  a  captain  with  a  half-pike,  that  came  to 
the  prison  and  forced  opeu  the  door,  and  brought 
out  .two  of  their  own  crew,  and  two  of  the 
felons  ;  and  they  said.  They  had  beeu  servants 
before,  but  now  would  be  masters  ;  and  they 
crved  out,  One  die,  and  all  die.  And  you  have 
three  witnesses  that  swear,  that  these  two  were 
there,  Latimer  especially.  The  keeper  says 
he  was  forced  to  come  to  a  parly  with  them, 
and  took  in  their  captain,  to  give  him  saiihfac-  „ 
tion  that  there  was  none  Other  there  of  their 
gang.  Bedle  says,  be  was  there,  but  he  was 
drunk,  which  is  no  sufficient  excuse. 

Richard  Cotton,  Joha  Earles,  William  Wilde, 
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to  disperse  themselves,  and  go  borne ;  they  told 
me,  No,  They  would  be  with  us  ere-long  at 
White-hall. 

Another  Captain  sworn.  My  lord,  I  was 
forced  to  make  some  resistance,  but  they  dang 
stones  very  thick  at  as,  saying,  These  Life- 
Guard  rogues  are  but  few;  and  because  I  com- 
manded one  of  my  officers  to  seize  on  one  of 
them,  they  cried,  Knock  down  the  rogue. 

Another  sworn.  My  lord,  I  desired  them  to 
go  home;  their  answer  was,  That  we  were 
rogues  and  dogs,  and  ere-long  they  would  come 
and  pull  White-hall  down :  and  their  word  was, 
Hey,  uow  or  never. 

Constable  sworn.  My  lord,  I  had  these  three 
at  the  bar;  but  Wilde  was  none  of  thtm,  point- 
ing to  the  third. 

L.  C.  J.    You  say  the  other  were. 

Constable.    Yes,  v 


Richard  Parrel,  William  Ford,  called  to  the  bar. 
Their  Indictment  read. 

Sir  Philip  Howard,  Witness,  sworn. 

L.  C.  J.  Sir  Philip,  speak  what  you  know 
of  these  men. 

Sir  Ph.  I  delivered  these  men  into  the 
constable's  hands. 

Counsel.    Did  not  see  a  Multitude  of  these 

feople  gathered  together  in  a  warlike  way  ? 
f  so,  tell  my  lord. 

Sir  Ph.  There  came  some  sober  people  and 
told  me  that  the  Tumulc  was  greater  than  it  was 
when  my  lord  Craven  was  there,  and  ihey  did 
desire  my , assistance;  and  so  I  went  into  the 
fields,  and  divided  my  men,  halfon  the  one  side 
and  halfon  the  other  :  and  the  people  looked 
upon  us  so  contemptibly  that  they  told  us  we 
should  quickly  be  unhorsed ;  therefore  I 
charged  my  men  not  to  let  any  man  come  within 
my  arms. 

L.  C.  J. .  Had  they  any  colours  ? 

Sir  Ph.  They  had  a  sheet  for  their  colours, 
and  when  they  saw  my  horse  they  got  into  the 
field,  and  stood  as  if  they  did  not  fear  us  ;  and 
I  ordered  some  of  my  men  to  go  and  take  him 
that  had  the  colours,  and  so  our  men  did, 
and  I  called  for  a  constable,  but  there  was  no 
constable  to  be  found ;  and  I  thought  myself 
to  govern  them,  and  to  bring  theui  into  better 
order.  At  length  this  man  came  with  his  watch 
and  I  delivered  them  into  his  hands,  and  I 
believe  these  are  the  men  that  I  delivered  to 
the  constable. 

Sir  Edward  FUk,  Witness,  sworn. 

Counsel.  Pray,  sir,  look  upon  the  prisoners, 
and  see  if  you  know  any  of  them. 

Witness.  I  cannot  say  that  these  were  any 
of  the  persons  that  we  did  take,  but  there  was 
a  Multitude  of  them  gathered  together,  and  we 
did  desire  them  to  go  home ;  and  they  took 
up  brickbats  in  their  hands,  and  said,  they  had 
as  much  to  do  there  as  we  had.  I  took  a  hanger 
from  one.  of  them  myself,  which  is  here  in  the 
court. 

Robert  Hoy  don,  Witness,  sworn. 

Couns.  Tell  my  lord  what  you  hedrd  this 
rabble  of  people  say. 

lYitn.  There  came  a  troop,  and  they  thought 
it  had  been  the  duke  of  York's  troop,  and  they 
ran  with  brickbats  in  their  hands  to  them,  and 
•aid,  That  if  the  king  did  not  give  them  liberty 
of  conscience,  that  May-day  must  be  a  bloody 
day. 

Another  Witness  sworn. 

X.  C.  JT.  Speak  what  you  know  of  these 
people. 

Witn.  My  lord,  they  asked  if  the  duke 
of  York  was  there,  and  answer  was  made, 
Yes,  thinking  they  would  have  been  satisfied 
and  dispersed  :  but  notwithstanding  they  came 
up  to  the  Wind-mills,  and  flung  stones  amongst 
vs.  &     1 

Capt.  Wilding,  Witness,  sworn. 

My  lord,  we  did  desire  them,  by  fair  means, 


[ 


Pike  and  Oillington,  Witnesses,  sworn. 

Pike.  I  did  see  this  Cotton  breaking  down 
Burlingham'8  house. 

Gillington.  I  can  speak  of  the  tall  man, 
Cotton,  I  will  swear  he  was  one  of  them. 

Ld.  Ch.  J.  Sir  Philip  Howard  says  he  de- 
livered 5  to  the  Constable,  and  the  Constable 
says  he  does  not  know  whether  these  be  the 
persons  or  no,  but  it  is  the  same  thing  if  they 
were  among  those  that  did  it. 

Serj.   Wilde.    Yea,  the  thing  is  the  same. 

Ld.  Ch.  J.  You  hear  the  Indictment  is  for 
High-Treason,  you  are, persons  of  the  same 
company,  what  do  you  say  for  yourselves  ?• 

Prisoners.     We  were  not  there. 
*  Serj.  Wildes    The  Constable  swears  it. 

Constable.  I  cannot  say,  these  were  they, 
but  two  of  them,  Farrel  is  one. 

Pris.  I  was  walking  to  Islington,  and  I  did 
march  a  little  way  with  them,  but  did  nothing. 

Ld.  Ch.  J.    Where  were  you  taken  ? 

Pris.  By  Hollowell-Lane,  and  I  was  all 
alone,  and  a  horseman  rode  after  me,  and  asked 
me,  if  I  were  not  one  of  them. 

Ld.  Ch.  J.  All  the  Constable  can  say,  is 
this,  There  were  men  delivered  to  him  from  the 
guard,  and  thi\man  does  not  deny  but  that  the 
guard  took  him,  but  he  did  nothing ;  but  many 
people  are  walking  abroad  in  the  holiday;  it  is 
pity  to  take  away  a  man's  life  without  sufficient 
evidence. 

Ld.  Ch.  J.    Farrel,  what  do  you  say? 

Farrel.  I  was  with  my  father  and  mother 
all  the  holidays. 

Ld.  Ch.  J.    Cotton,  what  say  you  ? 

Cotton.  I  came  through  Moorhelds  About 
noon,  and  I  was  taken  by  one  of  the  Lile- 
Guard. 

Serj.  Wilde.  But  you  were  pulling  down  a 
house, 

Witn.  He  was  pulling  down  a  house  on 
Monday,  I  was  informed,  and  he  was  commonly 
among  the  players  at  Pigeon-holes;  and  after 
he  had  been  pulling  down  a  house,  he  was  look- 
ing about  to  see  what  he  could  light  of. 

Pris.  As  I  have  a  soul  to  save,  ha  swears 
falsley. 
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Ld.  Ch.  J.    Have  a  care  what  you  say. 

You  gentlemen  of  the  Jury,  here  are  five 
men  more  that  are  indicted  for  the  same  dis- 
order, that  the  rest  were,  and  We  have  no*  a 
little  more  discovery  of  their  rising,  and  ire 
have  discovered  other  colours,  for  they  thought 
the  duke  of  York  hod  been  in  the  fields,  and 
that  enraged  them  the  more,  they  taking  sir 
Philip  Howard  for  toe  duke  of  York;  and 
when  they  did  desire  them  to  disperse  them- 
selves and  go  home,  they  said,  They  would  not 
for  such  rogues  as  the  king's  Life-Guard  were, 
but  they  would  soon  be  at  White-hall :  but 
you  shall  see  what  a  disguise  is  put  opon  it : 
If  the  king  will  not  give  us  liberty  of  con- 
science, May-day  shall  be  a  bloody  day.  This 
is,  gentlemen,  to  give- us  an  alarm,  that  we  may 
not  be  too  secure :  And  this  must  be  punished 
as  High-Treason,  else  we  do  destroy  all.  I 
think  nobody  would  have  the  innocent  to 
suffer :  I  had  rather  a  guilty  person  should 
escape,  thao  a  guiltless  person  suffer.  You 
hear  the  Constable  cannot  swear  that  all  those 
were  the  men,  and  some  others,  because  in 
•uch  a  hurry  a  particular  person  cannot  be 
known :  Except  you  know  any  of  tbem  by 
sight,  I  cannot  see  bow  you  can  find  tbem 
Guilty;  God  forbid. 

John  Richardson,  Thomas  Limerick,  Richard 
Woodward,  to  the  bar. 

Count.  You  gentlemen  of  the  Jury,  these 
three  that  were  called  last  to  the  bar  stand  indict- 
ed as  the  others,  for  levying  war  and  rebellion 
in  ilolbourn;  you  shall  hear  the  evidence,  and  if 
we  make  good  the  evidence  you  must  mid  them 
guilty. 

IV.  Rogers,  sworn  Witness.  My  Lord,  I 
found  this  man  at  the  head  of  a  party,  and  I 
took  him,  and  committed  him  to  the  charge  of 
a  company. 

Ld.Ch.J.  Was  he  leading  tbem  on?  are 
you  sure  he  was  there? 

Witn.  He  will  not  deny  that  he  was  there, 
but  he  made  no  resistance  at  all ;  for  we  had 
three  or  four  companies  ready  to  surprise  tbem. 

Mrs.  Burlinghuni)  Witness  sworn*.  My  Lord, 
this  was  the  first  man  that  kid  b&ods  to  pull 
down  my  house. 

Serj.  Wilde.  Mistress,  was  yours  a  bawdy-v 
house? 

Mrs.  Burlingham.  No,  but  they  dragged  me 
out  of  it. 

Ld.  Ch.  J.  Was  your  house  pulled  down? 

Husband's  Answ.  Yes :  And  all  my  goods  des- 
troyed, and  ten  pounds  in  gold  taken  out  of  my 
wile's  pocket.  • 

'  A  pother  Witness  sworn. 

Judge,  What  can  you  say,  of  Woodward  ? 

Witn.  1  cannot  say  he  did  take  any  .thing 
out  of  the  house  that  I  know  of. 

Ld.  Ch.  J.  J  do  not  you  ask  that ;  but  did  he 
go  along  with  tbem,  or  had  he  a  staff  in  his 
hand  ? 

Witn.  That  John  Richardson,  my  Lord,  is 
a  tapster  ;  I  heard  him  say  he  had  made  work 
for  us,  for  he  had  helped  to  pull  down  a  house. 


John  Hand,  Witness  sworn.  My  Lord,  on 
Saturday  lu6t  at  six  of  the  clock,  I  heard  him 
in  the  red  nair  say,  *  I  have  made  work  for  you 
all ;'  I  do  not  know  what  he  is, 

Ld.  Ch.J.  What  do  you  say  for  yourself? 

Limerick,  Prisoner.  My  Lord,  I  went  up  to 
see  what  the  tumult  was  doing,  for  I  lodged 
bard  by ;  and  when  they  bad  pulled  down  the 
house,  some  run  one  way,  ana  some  another  t 
and  I  was  going  to  Westminster,  and  as  I  was 
walking  up  Hoi  bourn,  the  rest  of  them  were  at 
my  heels.  ' 

Ld.  Ch.  J.  That  was  beoause  you  was  their 
Captain,  and  dragged  the  woman  but  of  the 
house  that  says  she  hath  lost  all  she  had. 
Woodward,  what  say  you? 

Woodward.  My  Lord,  Mr.  Brooks  gave  me 
a  brack  pot  to  drink,  and  I  staid  no  longer  than 
the  drinking  of  that. 

Ld.  Ch.  J.  What  do  you  say  that  Richardson 
pulled  down  the  woman's  house? 

Pris.  My  Lord,  thete  was  a  whore  that  clap- 
ped hands  on  me,  and  I  wrung  myself  from  her, 
and  told  her  that  her  house  should  be  pulled 
down. 

Ld.  Ch.J.  Truly  I  see  scarcely  an  apprentice 
among  you  all,  and  I  am  glad  of  it  there  is  no 
more. 

Witn.  I  dogged  him  home  to  bis  master's 
house,  but  did  not  lay  hold  on  bim. 

Pris.  I  am  very  innocent  of  any  thing  of 
hurt  that  I  did. 

Ld.  Ch.  J.   Prove  it. 

Pris.  I  was  alone,  how  can  I  prove  it  ?  I  was 
not  all  the  holidays  abroad. 

The  Apprentice's  Master.  All  Monday  he  was 
at  home,  and  on  Tuesday  he  was  at  home. 

Serj.  Wilde.  It  is  impossible  for  him  to  be 
one  of  them  ;  you  might  mistake. 

Ld.  Ch.  J.  You  gentlemen  rtf  the  jory,  ?rt 
this  ense  take  notice :  as  for  Woodward,  they 
say  he  was  there  with  a  stick  in  his  hand.  I 
would  have  you  take  notice  that  there  is  but 
one  witness :  for  the  other  you  have  his  own 
brags,  if  you  will  believe  him,  that  he  pulled 
down  a  house,  you  have  no'  other;  rf  you  wiH 
believe  him  to  be  a  bragging  fool  yoo  may. 
And  now  for  Limerick's  witness,  he  shall  be 
heard. 

The  Prisoner's  Witness. 

i 
.   Ld.  Ch.  J.   What  do  you  know  of  the  Pri- 
soner at  the  Bar  ? 

Witn.  This  man,  my  Lord,  did  lie  in  my 
house,  and  he  did  never  stay  out  after  nine  or 
ten  of  the  clock  :  he  was  at  home  every  night 
betimes,  and  did  give  me  all  bis  money  to  Taj 
up,  and  be  did  earn  sixteen  pence  a-day* 

Another  Woman,  Witness,  sworn-. 

Ld.  Ch.  J.  What  can  you  say  ? 
Witn.  My  Lord,  I  can  say  nothing  but  thai 
he  is  a  rery  honest  man. 

John  Sharplisse,  Prisoner  at  the  Bar. 

His  Indictment  readj 

Count.  Gentlemen,  he  at  tie  bar  Stands'  in- 
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dieted  for  High-Treason,  and  stirring  up  rebel- 
lion in  Poplar  at  the  head  of  500  persons,  and 
jralling  down  bosses  in  Ratcliff- High  way,  which 
we  shall  endeavour  to  prove. 

John  Harding,  Owen  Maxum,  witnesses 
called,  but  came  not  in  against'  the  prisoner. 

Ld.  CA.  J.  Gentlemen  of  the  jury,  you  know 
for  Matter  of  fact  you  are  judges:  if  you  are 
not  satisfied  in  the  evidence,  then  you  cannot 
find  thetn  Guilty./  Consider  who  those  persons 
Nare,  where  the  evidence  have  not  given  sufficient 
satisfaction. 

The  Sum  of  the  Jury's  Verdict. 

The  Jury  being  dismissed  to  consider  of 
their  Verdict,  after  a  short  stay  they  returned, 
and  found  as  to  Messenger,  Appletree,  Beazley, 
and  Greene,  that  according  to  the  time  in  the 
Indictment  mentioned,  they  were  met  together 
in  a  riotous  manner  in  East-Smithfield  in  Mid- 
dlesex, and  about  Moorfields,  under  colour  to 
pull  down  the  Bawdy-Houses. •  That  their 
captain  was  Beasley,  who  led  them  on  with 
his  sword  drawn,  and  that  they  had  their  en- 
sign carried  by  Messenger,  which  was  an  apron 
carried  upon,  a  pole,  and  so  they  marched  with 
their  conductor.  That  they  resisted  the  con- 
stable who  charged  them  in  the  king's  name  to 
keep  the  peace,  and  struck  him,  and  took  awny 
his  staff;  and  that  these  several  persons  were 
abettors  in  that  tumult. 

And  as  to  Bedle  and  Latimer,  they  found 
that  a  great  number  of  people'  were  met  toge- 
ther armed  with  swords,  clubs,  and  staves,  &c. 
at  Clerken well-green,  to  break  New- Prison 
there ;  and  had  their  commander,  who  had  a 
pike  in  his  baud,  and  came  to  New- Prison,  and 
released  the  prisoners,  some  whereof  were  com- 
mitted for  felony ;  and  that  when  they  were 
commanded  to  be  gone,  they  cried  out  that 
they  had  been  servants,  but  now  they  would  be 
masters;  and  that  these  persons  were  seen 
acting  in  the  tumult,  and  there  taken. 

As  for  Cotton,  they  found,  that  the  riotous 

Srsons  were  met  together  upon  the  24th  of 
arch  with  a  great  number  or  people  armed 
with  their  swords,  and  such-like  warlike  wea- 
pons, for  pulling  down  Bawdy-Houses :  that 
when  sir  Philip  Howard  with  the  king's  guards 
came  up  to  them,  and  commanded  them  to  de- 
part, they  refused ;  and  when  it  was  given  out 
that  sir  Philip  Howard  was  the  duke  of  York, 
thinking  thereby  they  would  be  appeased,  they 
were  enraged  the  more,  and  declared,  that  if 
the  king  would  not  give  them  liberty  of  con- 
science, they  would  make  May-day  a  bloody 
May-day,  threatening  to  poll  down  Whitehall ; 
and  very  -  contemptuously  slighted  the  king's 
guards,  because  they  were  but  a  small  number : 
and  this  Cotton  was  proved  to  be  one  of  them 
in  the  action,  and  all  along  acting  in  the  riot. 
-  And  further,  as  to  Limerick,  be  was  met 
with  the  same  pretence  of  pulling  down  of 
Bawdy-Houses,  being  armed  as  the  rest  were, 
and  was  owned  by  the  rabble  to  be  tbe 
Captain  of  their  Company :  That  he  with  his 
fjompanions  pulled  down  the  house  of  Peter 


Burlingham,  and  stole  his  goods.     Tbe  rest 
were  found  Not  Guilty. 

The  Jury  having  thus. found  it  specially,  my 
Lord  Chief  Justice  commanded  the  prisoners 
again  to  tbe  bar,  to  whom  he  spoke  to  this  ef- 
fect: That  we  all  now  see  what  great  cause 
we  have  to  bless  God,  that  we  live  under  so 
merciful  a  Prince,  and  so  good  a  law  as  we  now 
find  we  do  live  under;  and  that  not  only  one 
Prince  hath  been  so  merciful,  but  such  has 
been  die  graciousness  of  other  former  kings  of 
Eugland,  that  we  shall  rarely  find  any  severity 
used  in  the  execution  of  penal  statutes,  when? 
any  fair  means  (which  constantly  hath  been 
used)  could  have  any  effect  at  all.  That  our 
justice  is  not  privately  but  publicly  administered 
in  the  siglit  of  all  people,  like  a  beacon  that 
gives  warning  U>  all ;  so  that  all  might  take 
notice  thereof,  and  avoid  the  like  danger  that 
others  have  fallen,  into.  That  the  prisoners 
more  especially  ou|ht  to  bless  God,  and  seri- 
ously to  reflect  within  themselves  this  great 
mercifulness  of  our  king,  and  law  :  fur  hereby 
they  see  they  have  not  been  served  so  as  they 
have  served  others  (for  then  upon  tbe  very  ap- 
prehending of  them  they  might  have  received 
their  execution ;)  but  contrariwise,  they  have 
had  a  fair  trial,  not  by  strangers,  but  by  their 
own  country  and  neighbours,  having  had  tbe 
liberty  to  speak  what  they  could  for  themselves, 
and  witnesses  for  them,  so  that  if  it  were  possi- 
ble all  might  have  been  found  innocent ;  and 
he  heartily  wished  all  could  have  been  so 
found ;  and  that  some,  blessed  be  God,  are  not 
found  Guilty,  and  to  them  he  hoped  this  would 
be  a  sufficient  warning,  &c. 

Now  as  to  nil  these  eight,  against  whom  the 
Verdict  was  specially  found,  the  Court  took 
further  time  (because  they  would  advise  there- 
of) before  they  would  give  their  judgment  whe- 
ther lli»h-Treason  or  no,  it  being  declared  by 
my  Lord  Chief  Justice  to  be  matter  of  law; 
and  in  the  mean  time  these  persons  are  to  re- 
main in  safe  custody  in  his  majesty's  gaol  at 
Newgate. 

And  for  the  other  six,  viz.  John  Earls,  Wil- 
liam Wilks,  Richard  Woodward,  Richard  Far- 
re  I,  John  Richardson,  William  Ford;  The  Jury 
found  them  Not  Guilty,  and  so  acquitted  them 
of  the  offence  whereof  they  stood  charged,  who 
after  several  admonitions  by  the  Court  for  their 
future  good  behaviour,  were  discharged. 


The  Lord  Chief  Justice  KELYNG'S  Report 
of  the  Judgment  of  the  Judges  in  relation 
to  tbe  aforesais)  Trial.* 

Memorandum,  That  at  the  sessions  at  the 
Old  Bailey,  after  Easter,  in  the  20th  year  of 


*  Foster  who  considers  at  some  length 
roost  of  the  cases  of  this  class  (Disc.  1.  ch.  2) 
does  toot  enter  into  any  of  the  particulars  of 
this  case  of  Messenger  and  others,  nor  does  he 
mention  it  by  name. 

With  respect  to  the  universality  or  gene- 
rality of  intention  which  has  been  held  to  give 
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king  Charles  2,  several  dissolute  persons  having 
on  Easter  Tuesday  end  Wednesday  next  be- 
fore assembled  together,  and  led  by  persons 
vhora   they  called  captains,  and  having  co- 


to  such  riotous  proceedings  as  had  been  bad  in 
this  case  the  character  of  treason,  it  may  be  ob- 
served, that  Messenger  and  his  associates,  and 
likewise  Dammaree  and  his  associates  (See  the 
Case,  a.  d.  1710,  infra)  do  appear  to  have  in- 
tended to  destroy  all  houses  of  a  particular  de- 
scription which  were  in  their  neighbourhood  or 
at  which  they  could  easily  get,  as  in  the 
Weaver's  Case,  it  appears  that  the  offenders 
intended  to  destroy  all  engines  of  a  particular 
-description  which  were  in  their  neighbourhood, 
or  at  which  they  could  easily  get,  but  in  neither 
of  the  Cases  does  it  appear  that  the  offenders  in 
general  had  any  thought  of  hostility  towards  the 
princes  respectively  upon  the  throne,  or  towards 
their  respective  governments.  It  may  there- 
fore seem  to  he  not  easy  to  reconcile  with  the 
decisions,  in  the  Cases  of  Messenger  and  others, 
and  of  Dammaree  and  others,  which  are  appoved 
by  Foster,  the  opinion  of  five  of  the  judges, 
which  likewise  is  approved  by  Foster,  that  the 
offence  in  the  Weavers'  Case  was  not  Treason. 
This  last  Case  was  as  follows : 

"  •  A  great  number  of  the  weavers  in  and 
about  London,  being  offended  at  the  engine- 
looms,  (which  are  instruments,  that  have  been 
used  above  these  sixty  years,)  because  thereby 
one  man  can  do  as  much  in  a  day,  as  near  20 
men  without  them,  and  by  consequence  can 
afford  his  ribbands  at  a  much  cheaper  rate,* 
after  attempts  in  parliament  and  elsewhere  to 
suppress  them,  did  agree  among  themselves  to 
rise  and  go  from  house  to  house  to  take  and  de- 
stroy the  engine- looms;  in  pursuance  of  which 
they  did  on  the  9th,  10th,  and  11th  of  this  in- 
stant, August  assemble  themselves  in  great 
numbers  at  some  places  to  an  hundred,  at 
others  to  four  hundred,  and  at  others,  par- 
ticularly at  Stratford- Bow,  to  about  fifteen 
hundred. 

u  *  They  did  in  a  most  violent  manner  break 
open  the  houses  of  many  of  the  king's  subject*, 
in  which  such  engine-looms  were,  or  were  by 
tbem  suspected  to  be,  they  took  away  the 
engines,  and  making  great  fires  burnt  the  same, 
and-  not  only  the  looms,  but  in  many  places 
the  ribbands  made  thereby,  and  several  other 
goods  of  the  persons  whose  houses  they  broke 
open  ;  this  they  did  not  in  one  place  only,  but 
in  several  places  and  counties,  viz.  Middlesex, 
London,  Essex,  Kent,  and  Surrey,  in  the  last 
of  which,  vix.  at  South  wark  they  ^stormed  the 
house  of  one  Thomas  Bybby,  and  though  they 
were  resisted  and  one  of  them  killed  end  ano- 
ther wounded,  yet  at  last  tbey  forced  their  way 
in,  took  away  his  looms  and  burnt  them  ;  the 
value  of  the  damage  they  did,  is  computed  to 
several  thousand  pounds. 

" '  This  tbey  did  after  several  proclamations 
made  and  command  given  by  the  justices  of 
peace  and  the  sheriffs  of  Middlesex  to  depart, 
but  instead  of  obeying  they  resiited  and   af- 


loure,  viz.  aprons,  &c.  on  stave?,  went  to  seve- 
rstl  places  on  pretence  to  pull  down  bawdy- 
houses,  and  break  open  prisons  and  set  pri- 
soners at  liberxj;    nnd  having  actually  pulled 

fronted  the  magistrates  and  officers  :  it  is  true  . 
they  had  no  warlike  arms,  but  that  was  sup- 
plied by  their  number,  and  tbey  had  such  \\  ca- 
pons, as  such  a  rabble  could  get,  as  staves, 
clubs,  sledges,  hammers,  and  other  such  instru- 
ments to  force  open  doors. 

"  •  There  wbs  this  further  evil  attending  this 
insurrection,  that  the  soldiers  and  officers  of 
the  militia  were  so  far  from  doing  their  duty  in 
suppressing  them,  that  some,  though  in  arms 
and  drawn  up  in  companies,  stood  btill  looking 
on  while  their  neighbours  bouses  were  broken 
open -and  their  goods  destroyed,  others  encou- 
raged them,  and  others,  to  whose  custody  some 
of  the  offenders,  who  were  taken,  were  com- 
mitted, suffered  them  to  escape,  so  that  during 
all  the  time  of  the  tumult  little  or  nothing  was 
done  to  suppress  them,  until  the  Lords  of  the 
council  were  constrained  at  a  time  extraordi- 
nary to  assemble,  by  whose  directions  and 
orders  aj  well  to  the  civil  magistrates,  as  to 
the  kind's  guards,  they  were  at  last  quieted.9 " 

*'  Fiveof  the  judges  seemed  to  be"  of  opi- 
nion that  this  was  treason  within  the  act  of 
25  £.  3,  upon  the  clause  of  levying  war  against 
the  king,  or  at  least  upon  {he  clause  of  the' sta- 
tute of  13  Car.  2,  cap.  1. 

"  1.  In  respect  of  the  manner  of  their  assemb- 
ling, who,  though  they  had  no  weapons  or  en- 
signs of  war,  yet  their  multitudes  supplied  that 
defect,  being  able  to  do  that  by  their  multi- 
tudes, which  a  lesser  number  of  armed  men 
might  scarce  be  able  to  effect  by  their  wea- 
pons ;  and  besides,  they  had  staves,  and  clubs, 
and  some  hammers  or  sledges  to  break  open 
houses,  and  accordingly  they  acted  by  break- 
ing open  doors-  and  burning  the  engine-looms 
and  many  of  the  wares  made  by  them. 

"2.  In  respect  of  the  design  itself,  which 
was  to  burn  and  destroy  not  the  single  engine- 
looms  of  this  or  that  particular  person, 'but 
engine-looms  in  general,  and  that  not  in  one 
county  only,  but  in  several  counties,  and  so 
agreeable  to  Burton's  Case. 

"  The  other  fire  judges  were  not  satisfied, 
that  this  was  treason  within  the  clause  of  25 
£.  3,  against  levying  of  war,  nor  within  the 
statute  of  13  Car.  2,  for  conspiring  to  levy  war. 

"  1.  It  was  agreed,  that  if  men  assemble 
together  and  consult  to  raise  a  force  immedi- 
diately  or  directly  against  the  king's  person,  or 
to  restrain  or  depose  him,  whether  the  number 
of  the  persons  were  more  or  less,  or  whether 
armed  or  unarmed,  though  this  were  not  a 
treason  within  this,  clause  of  the  statute  of ' 
25  E.  3,  yet  it  was  treason  within  the  first 
clause  of  compassing  the  king's  death,  aod  an 
overt- act  sufficient  to  make  good  such  an  in- 
dictment, though  no  war  was  actually  levied  ; 
and  with  this  accord  the  resolutions  before 
cited,  especially  that  of  the  insurrection  in  the 
north  at  Farley  wood';  but  no  s«ch  oontpi- 
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down  some  houses,  and  broke  up  the  prison  at 
Clerkenwell  and  let  out  four  prisoners  there, 
were,  by  the  direction  of  the  king's  counsel,  viz. 
Mr.  Attorney  sir  Jeffery  Palmer,  having  order 
to  proceed  against  them,  he  directed  four  In- 
racy  or  compassing  appears  in  this  case,  and 
to  that  is  not  now  in  question,  but  we  are  only 
upeu  a  point  of  constructive  or  interpretative 
levying  of  war. 

"  2.  Here  is  nothing  in  this  cose  of  any  can- 
spiring  to  do  any  thing,  but  what  they  really 
and  fully  effected ;  they  agreed  to  rise  in  mul- 
titudes to  burn  the  looms,  and  accordingly  they 
did  it,  but  nothing  of  conspiring  against  the 
safety  of  the  king's  person,  or  to  arm  them- 
selves ;  therefore  if  what  they  did  were  not  a 
levying  of  war  against  the  king  within  the  sta- 
tute of  25  £»  3,  here  appears  no  conspiring  to 
levy  such  war  within  the  statute  of  13  Car.  2, 
cap.  1,  for,  for  what  appears,  all  was  done, 
which  they  conspired  to  do. 

"  It  seemed  very  doubtful  to  them,  whether 
in  the  manner  of  this  assembling  it  was  any 
levying  of  war,  or  whether  it  were  more  than  a 
riot,  for  in  all  indictments  of  tins  kind  for 
levying  of  war  it  is  laid,  that  they  were  '  more 
'  guerrino  srraiati,'  and  upon  the  evidence,  that 
they  were  assembled  in  a  posture  of  war '  armis 

*  ojSensivis  et  defensivis,'  and  sometimes  parti- 
cular circumstances  also  proved  or  found,  as 
banners,  trumpets,  drums,  &c.  and  where  they 
were  indicted  for  conspiring  only  to  levy  war, 
yet  there  was  this  circumstance  accompanied 
it,  viz.  a  confederacy  to  get  arms  and  arm 
themselves,  as  in  Grant's  case,  and  Burton's 
case. 

"  4.  It 'seemed  very  doubtful  to  them,  whe- 
ther this  design  to  burn  engine-looms  were  such 
a  design,  as  would  make  it  a  levying  of  war 
against  the  king,  for  it  was  not  like  the  designs 
of  altering  religion,  laws,  pulling  down  iacio- 
sures  generally,  as  in  Burton's  case,  nor  to 
destroy  any  trade,  but  only  a  particular 
quarrel  nod  grievance  between  men  of  the 
awe  trade  against  a  particular  engine,  that 
they  thought  a  grievauce  to  them,  which, 
though  it  was  an  enormous  riot,  yet  it  would 
be  difficult  to  make  it  treason.  Vide  statutes 
9  H.  0,  cap.  27, 9  U.  6,  cap.  5. 

"  Many  of  them  therefore  concluded,  that  if 
Mr.  Attorney  should  thiuk  fit  to  proceed  as  for 

•  treason,  the  matter  might  be  specially  found 
aud  so  left  to  farther  advice,  or  rather  that  ac- 
cording to  the  clause  of  the  statute  of  25  E.  3, 
the  declarative  judgment  of  the  king  and  both 
Houses  of  Parliament  might  be  hail,  because  it 
was  a'  new  case  and  materially  differed  from 
other  cases  of  like  nature  formerly  resolved. 

"  Upon  the  conclusion  of  this  debate  we  all 
departed,  and  Mr.  Attorney  upon  considera- 
tion of  the  whole  matter,  it  seems,  thought  fit 
to  proceed  for  a  riot,  and  caused  many  of  them 
to  be  indicted  for  riots,  for  which  they  were 
convicted  and  bad  great  fines  set  upon  them, 
and  wese  committed  in  execution  and  adjudged 
to  ft***!  ooon  toe  pillory."    1  Hale,  143. 


dictments  to  be  preferred  against  them  who 
were  taken,  viz.  one  Indictment  against  Peter 
Messenger,  Richard  Beasiey,  William  Green 
and  Thomas  Appletree,  and  another  Indict- 
ment against  Edward  Cotton,  and  a  third 
against  Edward  Bedle  and  Richard  Latimer, 
and  a  fourth  against  Thomas  Limerick.  All 
the  Indictments  were,  that  they  with  other 
persons  to  the  number  of  500.  unknown  to  the 
jurors,  being  armed  in  a  warlike  manner  with 
swords,  half-pikes,  halberts,  long  staves  and 
other  arms  offensive  dud  defensive,  with  force 
and  arms,  unlawfully  and  traitorously  assem* 
bled  themselves  together,  and  levied  war 
against  the  king,  &c.  And  first  I  told  them 
they  had  not  done  well  to  make  so  many  seve- 
ral Indictments,  for  by  that  means  the  kind's 
evidence  would  be  broken ;  whereas  if  all  bad 
been  put  into  one  Indictment,  the  evidence  as 
to  the  main  design  would  have  been  entire 

r'nst  all :  and  then  the  assembling  in  several 
es  to  the  same  intent  had  made  the  matter 
more  foul,  and  would  have  been  aptly  given  in 
evidence  against  them  all  to  the  same  jury,  and 
the  several  acts  which  each  of  thein  did,  would 
have  come  in  better.,  But  however  we  pro- 
ceeded upon  the  Indictmeuts  as  they  were; 
and  after  the  evidence  given  against  the  four 
in  the  first  Indictment,  when  1  came  to  give 
directions  to  the  jury,  I  told  them,  that  at* 
though  I  was  well  satisfied  in  my  own  judg- 
ment that  such  assembling  together  as  was 
proved,  and  the  pulling  down  houses  on  pre- 
tence they  were  bawdy-houses,  was  high-trea- 
son, because  they  took  upon  them  regal 
power.*  to  reform  that  which  belonged  to  the 
king  by  his  law  and  justices  to  correct  and  re- 
form ;  and  it  would  be  a  strange  way  and  'mis- 
chievous to  all  people  to  have  such  a  rude  rab- 
ble without  an  Indictment  to  proceed  in  that 
manner  against  all  persons'  houses,  which  they 
would  call  bawdy-houses,  for  then  no  man 
were  safe ;  therefore  as  that  way  tore  the  go- 
vernment out  of  the  king's  hands,  so  it  destroy- 
ed the  great  privilege  of  the  people,  which  is 
not  to  be  proceeded  against,  but  upon  an  In- 
dictment first  found  by  a  Grand  Jury,  and  after 
upon  a  legal  trial  by  another  Jury,  where  the 
party  accused  was  heard  to  make  his  defence ; 
yet  I  told  them,  because  the  kings  of  this  na- 
tion had  oftentimes  been  so  merciful,  as  when 
such  outrages  had  been  heretofore  done,  not  to 
proceed  capitally  against  the  offenders,  but  to 
proceed  against  the  offenders  in  the  Star- 
chamber,  being  willing  to  reduce  their  people 
by  milder  ways,  if  it  were  possible,  to  their  duty 

*  So  Chief  Justice  Parker,  directing  the 
Jury,  in  Damroaree's  Case,  ▲.  n.  1710,  infra, 
tells  them,  That  assembling  to  pull  down  meet* 
iug-houses,  if  the  intention  be  general,  is  levy- 
ing war,  and  is  assuming  royal  authority ;  bet 
half  correcting  himself,  he  adds,  '  Nay  more, 
4  for  the  oueen  cannot  pull  them  down  till  the 
'  law  is  altered,  therefore  he  has  here  taken  on 
'  him  not  only  royal  authority,  but  a  power  that 
*  no  person  in  England  has.'  \ 
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and  obedience ;  yet  that  lenity  of  the  king  in 
some  cues  did  not  binder  the  king,  wben  be 
•aw  there  was  need  to  proceed  in  a  i&rerer  way, 
to  take  that  course  which  was  warranted  by 
law,  and  to  make  greater  examples,  that  the 
people  may  know  the  law  is  not  wanting  so  far 
to  the  safety  of  the  king  and  his  people, 'as  to 
let  such  outrages  go  without  capital  punish- 
ment, which  is  at  this  time  absolutely  neces- 
sary, because  we  ourselves  have  seen  a  rebel- 
lion raised  by  gathering  people  together  upon 
fairer  pretences  than  this  was :  For  no  such 
persons  use  at  6rst  to  declare  their  wickedest 
«*esign ;  but  when  they  see  that  they  may  effect 
their  design,  then  they  will  not  stick  to  go  far- 
ther, and  give  the  law  themselves,  and  destroy 
all  that  oppose  them.  But  yet  because  there 
was  nobody  of  the  long  robe  there  but  my 
brother  Wilde,  then  Recorder  of  London,  and 
myself,  and  that  this  example  might  have  the 
greater  authority,  I  did  resolve  that  the  Jury 
should  find  the  matter  specially,  and  then  1 
would  procure  a  meeting  of  all  the  judges  of 
England,  and  what  was  done  should  be  by  their 
opinion,  that  so  this  question  might  have  such  a 
resolution  as  no  person  afterwards  should  have 
reason  to  doubt  the  law,  and  all  persons  might 
be  warned  how  they  for  the  time  to  come  min- 
gle themselves  with  such  rabble  on  any  kind  of 
such  pretences :  and  thereupon  the  Jury  as  to 
the  first  four  in  the  Indictment,  gave  a  special 
verdict  to  this  effect,  &c 

They  find  that  the  24th  of  March  last,  a 
great  number  of  persons,  to  the  number  men- 
tioned in  the  Indictment,  were  assembled  in 
Enst-Sroithfield  and  Moor-fields,  in  the  county 
of  Middlesex,  with  arms  mentioned  in  the  In- 
dictment, on  pretence  of  pulling  down  bawdy- 
houses;  that  Beasley  led  them,  and  was  called 
their  captain,  and  had  in  his  hand  a  naked 
•word  which  he  brandished  over  his  head ;  and 
shat  Messenger  had  a  piece  of  green  apron  on 
i  staff,  which  be  flourished  as  colours  in  the  bead 
of  the  company ;  and  that  Beasley  and  he  led 
the  company  as  their  leaders;  that  they  did  the 
like  on  Wednesday  the  35th  of  March  and 
were  breaking  down  houses.  That  Peverell, 
one  of  the  constables  of  Middlesex,  having  a 
constable's  staff  in  his  hand,  came  to  them  with 
other  persons  to  aid  him,  and  charged  them  to 
depart  and  keep  the  peace,  and  thereupon 
Beasley  with  his  sword  struck  him,  and  wound- 
ed him ;  and  several  persons  assembled  with  him, 
struck  him  down  and  took  away  his  constable's 
staff.  That  the  said  William  Green  was  amom» 
them,  casting  up  his  cap,  and  hollowing,  with 
s  staff  "in  his,  hand;  and  that  whilst  he  was 
amongst  them  he  was  knocked  down  by  a  party 
of  the  king's  soldiers  that  came  to  suppress  them, 
and  was  then  taken.  That  Beasley  struck  at 
the  ensign  that  led  those  soldiers.  That  the 
said  Appletree  was  amongst  them  both  days, 
and  was  the  first  that  struck  at  Peverell  the 
constable,  and  was  amongst  them  at  Borling- 
ham's  bouse  on  Saffron-hill  in  tie  county  of 
Middlesex,  and  pulled  part  of  the  house  down 
and  the  next  house  to  k,  and  struck  at  one 
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that  admonished  him  to  be  quiet.  And  if 
upon  the  whole  matter,  it  shall  seem  to  the 
court  that  they  are  guilty  of  the  offence  men- 
tioned in  the  Indictment,  then  they  find  them 
guilty,  &c 

On  the  second  Indictment  as  to  Cotton  alone, 
the  jury  did  find  that  at  tlie  time  and  place 
mentioned  in  the  Indictment,  a  great  number  oF 
persons,  to  the  number  mentioned  in  the  In- 
dictment, met  together  armed  with  swords, 
clubs,  staves,  and  other  weapons,  under  pre- 
tence of  pulling  dowo  bawdy-houses,  and  had  a 
cloth  on  a  staff  for  an  ensign  carried  before 
them.  And  that  Sir  Philip  Howard,  with  a 
troop  of  the  king's  guards,  found  them  armed 
in  such  a  seditious  manner,  and  commanded 
them  to  disperse ;  that  they  refused  so  to  do, 
and  threw  stones  at  him;  that  some  of  them  en- 
quired who  it  was  that  led  those  guards,  « ne- 
ther it  was  the  duke  of  York  ?  and  being  told 
it  was,  tbey  presently  threw  stones  at  sir  Philip 
Howard  who  led  ihe  horse;  and  some  of  them 
said,  that  unless  the  king  would  give  them  li- 
berty of  conscience,  May-day  should  be  a 
bloody  day;  others  hid  kill  the  guards,  and 
others  said,  that  tbey  would  come  aud  pull  down 
Whitehall ;  and  others  said,  tbey  would  be 
with  them  at  Whitehall,  (the  king's  capital  pa- 
lace) and  that  they  cared  not  for  the  guards, 
for  tbey  were  but  two  or  three  hundred,  and 
they  could  easily  knock  them  on  the  head ;  that 
they  continued  many  hours  till  they  were  dis- 
persed by  the  guards.  That  Cotton,  who  wus 
indicted,  was  one  of  them  assembled  in  this 
manner,  and  that  Cotton  was  amongst  them 
the  next  day  when  they  were  assembled  in  the 
same  manner,  and  was  pullinu  down  a  house  in 
the  parish  of  St.  Leonard  Shoreditch,  In  tho 
county  of  Middlesex;  and  if  on  the  whole 
matter,  &c. 

On  the  third  Indictment  against  Bedle  and 
Latimer,  the  jury  find  that,  the  day  and  place 
mentioned  in  the  Indictment,  a  great  number 
of  persons,  to  the  number  mentioned  in  the 
indictment,  armed  as  in  the  Indictment,  did 
meet  together  on  Clerkenwetl-Green,  in  the 
county  of  Middlesex,  on  pretence  of  breaking 
open  prisons,  and  releasing  prisoners;  that  one 
of  them  who  had  a  half-pike  in  his  hand,  owned 
himself  to  be  their  captain ;  that  they  came  so 
assembled  together  to  a  place  there  called  the 
New-prison,  being  a  public  prison  of  the  county 
of  Middlesex,  and  then  and  there  said,  that 
they  came  to  search  for  prisoners :  and  brake 
open  the  prison-doors,  and  let  out  four  priso- 
ners, two  whereof  were  committed  thither  for 
felony,  and  two  for  other  offences:  and  that* 
they  being  charged  to  depart,  replied  thev  had 
been  servants  long,  but  now  they  would  be* 
masters;  that  some  being  taken,  they  cried, 
One  die/and  all  die.  That  Latimer  was  anfongst 
them,  and  active  in  breaking  of  the  prison,  and 
was  with  the  rest  in'  the  prison  after  it  was 
broken  open ;  and  that  Bedle  was  there,  and 
being  pursued  by  one  of  the  king's  soldiers, 
called  out  to  the  rest  of  the  company  .to  face 
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about,  and  not  to  leave  him :  nod  if  on  the 
whole,  &c. 

.  On  the  fourth  Indictment  against'Limerick, 
Abe  jury  find  that  the  dav,  year  and  place  in 
the  Indictment  mentioned  a  great  number  of 
persons,  to  the  number,  ccc.  assembled  toge- 
ther on  pretence  of  pulling  down  Bawdy-houses; 
and  being  armed  prout  in  the  Indictment,  they 
marched  in  warlike  manner,  and  the  said  Lime- 
rick led  them  as  'their  captain  wjth  a  club  in 
his  hand,  and  was  owned  by  the  company  to  be 
their  captain :  that  the  said  Limerick  had  the  said 
persons  to  the  house  of  Peter  Burlingham,  and 
they  pulled  down  the  said  house,  and  destroyed 
and  took  away  divers  goods  of  the  said  Burhng- 
*  ham's,  to  the  value  of  30/.  and  if  on  the  whole 
matter,  &c. 

And  in  Easter  Term  following,  all  the  Judges 
met  at  my  chamber,  there  being  then  but  eleven. 
My  Lord  Bridgeman,  who  was  Chief  Justice  of 
the  common  pleas,  being  then  Lord  Keeper, 
the  judges  were  myself,  chief  justice  of  the 
king's  bench,  sir  M.  Hale  the  chief  baron,  and 
my  brothers  Atkins,  Tftisden,  Tyreil,  Turner, 
Wyndham,  Archer.  Rainsford,  Morton,  and 
Wylde. 

And  on  the  whole  matter  the  chief  baron 
Rale  delivered  his  opinion,  that  there  was  no 
treason  in  the  case,  because  he  said  that  the 
Stat.  1 Q.  Mary,  cap.  12.  is,  That  if  any  per- 
sons, to  the  number  of  twelve,  or  more,  assemble 
to  the  intent  to  pull  down  inclosures,  &c.  with 
force,  and  continue  together  an  hour  after  pro- 
clamation made  for  their  departure,  it  shall  be 
felony ;  and  if  those  actions  had  been  treason 
at  common -law,  it  had  been  to  no  purpose  to 
make  it  felony. 

Bui  all  the  other  Judges  answered,  That  this 
was  the  objection  made  by  some  Judges  in  the 
j  of  Bradshaw  and  Burton,*  which  is  re- 


9  Case  of  Bradshawcc  Burton,  39.  £liz.  [Poph. 
m,  *  and  66,  3  Co.  Inst.  10.]  "  <  At  the  same 
time  (an  Assembly  of  all  the  Judges  in  Ser- 
jeants Inn  for  consultation)  it  was  also  re- 
solved by  them  all  (except  Walmcsley,  Fennor 
aad  Owen)  in  the  caw  of  one  Richard  Bratl- 
shaw  and  Robert  Burton,  who  with  others 
lately  by  word  entered  themselves  into  an  agree- 
ment one  with  another,  to  rise  and  put  themselves 
in  arms,  and  so  to  go  from  one  gentleman's  house 
to  another,  and  so  from  house  to  house,  to  pull 
down  inclosures. generally.  And  this  so  ap- 
pearing, by  their  own  confession  or  by  two 
wituesses,  according  to  the  statute,  is  High- 
Treason,  by  the  statute  of  13  Eliz.  ch.  1.  The 
words  of  which  statute  are  "  That  if  any  in- 
tend to  levy  war  against  the  queen,  and  this 
maliciously  advisedly  and  expressly  declare  or 
utter,  by  any  words  or  sayings,  that  this  shall 
he  High-Treason/  "  [These  are  only  a  few  of. 
the  words  of  toe  Act.]  For  all  agreed  that 
Rebellion  of  subjects  against  the  queen,  hath 
been  always  High-Treason  at  the  common  law. 
For. die  statute  85.  £.  3,  ch.  1,  is  that  levying 
of  war  within  the  realm  against  the  king  is 
taeason,;  and  rebellion  is  all  the  war  which  a 


ported  by  Popham  in  his  Reports,  p.  It9,  and 
there  it  was  resolved,  that  if  any  persons  as- 
sembled with  force  to  alter  the  laws,  or  to  set 
a  price  on  victuals,  or  to  lay  violent  hands  od 

subject,  can  make  against  the  king.  But 
Walmesley  and  the  others  with  him  said,  that 
the  statute  IS  Mar.  ch.-  13,  10.  That  if  soy 
to  the  number  of  12  or  more,  assemble  them- 
&elves  to  the  intent  to  pull  down  inclosures, 
pales  and  the  like  with  force,  and  continuing  to- 
gether, after  proclamation  according  to  the 
statute  to  go  away,  by  the  space  of  an  boor,  or 
do  any  of  the  offences  mentioned  in  the  sta- 
tute, that  this  as  felony.  6o  that  if  these  ac- 
tions bad  been  treason  at  the  common  law,  it 
Jiad  been  to  no  purpose  to  have  made  it  felony. 
And  it  seemed  to  them  that  the  resistance 
ought  to  be  with  force  to  the  queen,  before 
that  such  acts  shall  be  said  treason. 

"  But  all  the  other  justices  agreed  (and  so  it 
was  put  inure  lately  in  the  case  of  •  the  Ap- 
prentices of. London)  That  if  any  assemble 
themselves  with  force,  to  alter  the  laws,  or  to 
set  a  price  upon  victuals,  or  to  lay  violent 
bands  upon  the  magistrate,  as  upon  the  Mayor 
of  London,  and  the  like,  and  with  force  at* 
tempt  to  put  it  in  action,  that  this  is  rebellion 
and  treason  at  common  law,  and  this  statute  of 
1  Maris;  makes  it  in  such  a  case  but  felon/. 
And  they  put  a  diversity  between  the  cases  of 
pulling  down  inclosures,  pales,  &c.  comprised  is 
the  statute  of  1  Mar.  For  those  are  to  be 
understood  where  divers  to  the  number  of  It 
or  more,  pretending  any  or  all  of  ihem  to  be 
injured  in  particular,  as  by  reason  of  their 
common,  or  other  interest  in  the  land  inclosed, 
and  the  like,  and  ^  assembling  to'  pull  it  down 
forcibly  ;  and  not  to  the  cases  where  they  have 
a  general  dislike  to  all  manner  of  indosures. 
And  therefore  the  assembling  in  a  forcible  man* 
ner*  and  with  arms  to  pull  them  down,  where 
they  have  any  interest,  whereby  they  were  ia 
any  particular  to  be  annoyed  or  grieved,  is  not 
treason.  But  the  case  here  tending  to  a  gene- 
rality, makes  the  act,  if  it  hsd  been  executed, 
to  be  High  Treason  by  the  course  of  common 
law.  And  therefore  the  intention  appearing 
as  the  case  is  here,  it  is  treason  by  the  statute 
of  13,  aforesaid, 

"  Periam  in  some  manner  doubted  of  the 
principal  ease  :  But  to  intent  to  rise  with  force 
to  alter  the  laws,  to  set  a  price  upon  any  victuals, 
or  to  use  force  against  a  magistrate  for  exe- 
cuting his  office  of  justice  and  the  like,  he  said, 
that  they  were'  clearly  treason  by  the  statute  of 
13,  aforesaid,  if  it  may  appear  by  express  words 
or  otherwise,  as  the  said  statute  mentions  i 
For  all  these  tend  agaiost  the  queen,  her  crows 
and  dignity  ;  and  therefore  shall  be  as  against 
the  queen  herself.     And  if  it  had  been  pot  ifl 

f>ractice,  it  had   been  treason  at  the  common 
aw. 

"  Anderson's  Report  of  this  ease  is  shorter, 
and  somewhat  different.  He  says  the  design 
was  to  kill  several  gentlemen,  and  to  come  to 
London,  where  they  expected  reinforcement, 
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the  magistrate,  as  on  the  Major  of  London, 
and  the  like,  and  with  force  attempt  to  put  the 
same  in  execution,  this  is  rebellion  and  treason 
at  the  common  law  ;  and  they  there  resorted, 
that  that  statute  of  1  Mary  was  to  be  intended, 
where  persons  to  the  number  of  12,  or  more, 
pretending  any  or  all  of  them  to  be  injured  in 
particular,  as  by  reasbn  of  their  common,  or 
other  interest  in  the  land  inclosed,  and  the 
like,  assemble  to  pull  it  down  forcibly  in  cases 
where  they  have  an  interest,  or  where  in  par- 
ticular they  are  annoyed  or  grieved,  that  is  not 
treason :  But  in  case  their  act  toeth  generally 
to  pull  down  inclosures,  m  which  they,  or  any  of 
them,  are  not  particularly  concerned,  this  act,. 
if  it  be  put  in  execution  by  force,  is  treason  at 
common  law.  And  it  was  agreed  by  us  all, 
that  the  statute  of  13  Eliz.  which  niaketh  the 
intention  in  many  cases  treason,  extends  to 
nothing,  but  where  if  the  act  had  been  done, 
it  had  been  treason  at  the  common  law. 

And  therefore  all  the  rest  of  the  judges  did 
unanimously  agree,  that  this  rising  with  intent 
to  pull  down  bawdy-houses  in  general,  or  to 
break  open  prisons  in  general,  and  let  out 
prisoners,  and  putting  their  intention  in  execu- 
tion by  force,  any  ofthese  instances  was  a  levy- 
ing war  against  the  king,  and  High  Treason  at 
eoramon*law,  within  the  declaration  of  the  sta- 
tute of  $5  Edw.  3.  and  for  that,  besides  the  re- 
solution in  Popham's  Reports  before  cited,  we 
considered  the  Case  of  the  Apprentices  *  re- 


ported in  the  second  part  of  Anderson's  Reports, 
p.  4.  5.  where  it  was  resolved,  that  by  the 
statute  of  13  Elia.  if  any  intend  to  levy  war  for 
anything  which  the  queen  by  her  laws  andjostfee 


He  does  not  mention  the  difference  of  opinion 
among  the  judges:  Confines  the  case  to  the 
statute  of  the  queen,  and  makes  the  principal 
question  to  have  consisted    in  the  method  of. 
proving  the  guilt,  according  to  that  act. 

"  Sir  E.  Coke's  account  of  this  case,  adds  the 
design  to  get  armour  and  artillery.  He  says 
expressly,  It  was  resolved  by  all  the  justices  to 
be  no  treason  within  the  25  Ed.  S,  and  that 
the  offenders  were  punished  by  the  statute  of 
13  Eliz.  In  the  margin  of  the  page  are  the 
words  "  X  being  Attorney  General  and  present" 
[3  Inst.  10.]  But  in  the  former  part  of  the 
case  he  states,  that  the  judges  did  also  resolve 
that  a  rising  to  cast  down  in  closures  generally, 
would  have  been  to  levy  war  under  the  statute 
of  Edw.  3,  because  the  pretence  is  public  and 
general  and  not  private  in  particular.  He  says 
nothing  of  the  difference  of  opinion  among  the 
judges/'    Luders. 

*  Case  of  Grant  and  the  Apprentices,  37 
Eliz.  [9  Anderson,  5.1 

"After  Trinity  37  Eliz.  this  case  was  moved 
before  the  chief  justices,  masrer  af  the  Rolls, 
baron  Ewyns  and  baron  Clarke,  by  command. 
Divers  apprentices  of  London  and  Southwark 
were  committed  to  ward  for  riots  and  making 
proclamations  about  the  price  ofvictuals  ;  some 
of  whom  were  adjudged  in  the  Star  Chamber  to 
be  whipped  and  pilloried.  After  which  divers 
other  apprentices  and  one  Grant  conspire  toge- 
ther, to  deliver  those  apprentices  out  of  ward,  to 
kill  the  mayor  of  London,  burn  his  house,  and 
break  open  two  houses  near  the  Tower,  where 


there  were  arms  for  300  persons,  and  to  furnish 
themselves  with  them.  Afterwards  divers  of  the 
apprentices  devise  libels,  moving  others  to  take 
part  with  them  in  their  designs,  and  to  assemble 
at  Bunbill  and  Tower-hill.  And  accordingly  di- 
vers assembled  at  Bunbill  and  300  at  Tower- 
hill,  where  they  had  a  trumpet,  and  one  who 
held  a  cloak  upon  a  pole  by  way  of  flag.  Add 
in  going  to  the  mayor's  house,  the  sheriffs  aad 
sword-bearer  and  others  offered  to  resist  them ; 
whom  the  Apprentices  treated  with  force  aad 
violence. 

"Upon  this  matter  the  question  was,  if  it 
were  Treason  or  not.  And  the  abovementioned 
agreed  that  it  was  treason  by  13  Eliz.  ch.  1. 
That  if  any  intend,  &c.  And  they  held  that 
when  any  one  intends  to  levy  war,  for  any  thing 
which  the  queen  by  her  law  or  justice,  might  or 
ought  to  do  in  government  as  queen,  this  shall 
be  construed  to  intend  to  levy  war  against  the 
queen.  And  it  is  not  material  whether  they  in- 
tend any  harm  to  the  person  of  the  queen :  But  if 
they  intend  to  levy  war  against  the  office  and. 
authority  of  the  queen,  it »  within  the  words 
andintent  of  the  statute.  And  afterwards  Grant 
and  others  were  indicted  and  executed  on  this 
statute." 

Mr.  Luders  in  his  valuable  and  learned 
"  Considerations  on  the  Law  of  High  Treason 
in  the  article  of  Levying  War,"  after  stating 
these  cases  as  above,  says,  "  I  shall  consider 
these  two  cases  together,  because  the  principle 
of  both  is  the  same :  Many  of  the  same  judges  " 
presided,  and  the  same  arguments  prevailed  in 
both.  First,  It  is  clear  that  the  decision  of  the 
first  of  them  led  to  the  second  as  a  precedent, 
and  that  thev  arose  altogether  out  of  the  sta- 
tute of  Elizabeth ;  and  therefore  ought  to  tar- 
nish no  rule  of  construction  upon  the  statute  of 
25  Edw.  3.  Whatsoever  doctrine  was  ad- 
vanced upon  these  trials,  affecting  the  law  of 
treason  defined  by  this  act,  was  extrajudicial, 
and  as  such  can  derive  no  sopport  from  these 
cases :  Although  the  arguments  of  the  judges 
were  strained  to  that  effect.  The  statute  of 
Elizabeth  was  a  temporary  law  for  the  purposes 
of  her  government,  and  secortty  of  her  person, 
and  limited  to  her  life  only.  Sir  E.  Coke 
takes  particular  care  to  express  this  by  a  mar- 
ginal note,  for  a  caution  that  "  The  indict- 
ments and  attainders  of  treason  by  force  of  this 
statute  are  not  more  to  be  followed,  because 
the  statute  which  made  them  good  is  expired.* 
The  effect  of  tliese  cases,  as  precedents  in 
judgment,  is  likewise  extinguished,  together 
with  that  of  any  doctrine  to  which  they  gave 
rise.  Any  opinions  of  the  greatest  judges  pre** 
served  in  them  only,  ought  to  have  no  autho- 
rity, beyond  that  of  any  other  opinions  of  the 
same  men  upon  any  other  occasion ;  and  are 
not  intitled  to  the  same  respect  at  their  writings 
would  claim,  because  they  were  not  fret  and 


903]  STATE  TRIALS,  »  Chawlw  II.  IMS.— Trial  <tf  Peter  Mestcnger  and  others,  [904 


ought  todo,  and  reform  in  government  at  queen, 
this  shall  be  an  intendment  to  levy  war  againit 
the  queen  wiihin  that  statute  of  13  Eliz.  And  as 
we  skid  before,  nothing  can  be  treason  by  the 

impartial,  but  affected  by  circumstances  of  time 
and  place. 

"  2dly.  The 'reasoning  of  the  judges  is  ill 
.  founded,  as  far  as  it  appears  to  relj  upon  the 
common  law  of  treason,  for  a  connection  with 
these  cases.  Treason  is  to  be  taken  from  the 
Statute  of  Edward  the  3rd  alone;  which  not 
only  declared  what  treason  was,  but  what  it 
should  be  in  future.  It  fixed  the  period  be- 
yond which  the  judges  should  not  extend  their 
.  researches  for  the  rule  of  law,  without  first 
consulting  the  legislature. 

"  Sdly.  These  cases  are  liable  to  the  objec- 
tion before  made  to  those  of  Henry  the  8th*s 
reign.  The  principle  and  disposition  by  which 
the  judges  were  actuated,  were  such  as  no  man 
would  venture  to  rely  upon  in  Westminster- 
hall,  since  the  crown  has  lost  its  false  and 
glaring  jewel  of  right  divine ;  being  founded 
manifestly  upon  the  notion  of  an  absolute 
power  in  the  crown.  How  else  can  we  account 
for  the  following  expressions,  which  are  current 
in  them,  and  made  essential  to  the  judgment? 
viz.  "  Intention  to  levy  war  for  any  thing 
which  the  queen  by  her  law  or  justice  might  or 
ought  to  do  in  government  as  queen,  shall  be 
construed  to  intend  to  levy  war  agiiinstthe 
^uten"— — r"  To  set  a  price  upon  victuals,  to 
use  force  against  a  magistrate  for  executing  his 
oflaoe,-^— — tend  against  the  queen,  her  crown 
and  dignity,  "  "  levying  war  against  the  queen 
because  the  pretence  was  public." 

"  This  doctrine  supposes  that  the  queen  by 
bar  law,  &c.  might  set  a  price  upon  victuals,  or 
level  all  inclosures.  Some  of  her  proclamations 
.did  in  fact  exercise  a  power  of  that  sort :  But 
is  it  the  law,  or  justice,  or  government,  of  our 
present  constitution,  which  the  Bill  of  Rights 
declares  to  he  the  undoubted  right  of  the  sub- 
ject? It  is  with  peculiar  propriety  that  the 
phrase,  The  queen  by  her  law  and  justice,  &c. 
was  introduced  into  the  case :  For  these  were 
indeed  altogether  the  sovereign's  own,  and  not 
her  subjects.  It  was  the  law  and  justice  of 
the  StarChamber  here,  against  whose  sentence 
these  disorderly  apprentices  had  raised  the  tu- 
mult. The  argument  drawn  from  the  offence 
to  the  royal  crown  and  dignity,  is  equally  ap- 
»  plicabJe  to  every  trespass  prosecuted  oy  indict- 
ment; for  the  law  declares  it  in  those  very 
words. 

.  u  I  do  not  mean  to  class  the  law  proceedings 
of  Elizabeth's  reign  with  those  of  her  father's, 
/or  their  ordinary  course  was  much  to  her  ho- 
nour and  to  the  honour  of  the  profession,  nor  her 
government  with  bis.  But  I  risk  nothing  in  as- 
serting tliat  her  maintenance  of  all  the  oppres- 
sive branches  of  the  prerogative,  was  as  firm 
and  absolute  as  his,  and  more  dangerous  be- 
cause more  systematic.  Her  attention  to  mi" 
nute  profits  of  the  revenue  is  well  known ;  and 
the  lorfeitiues  in  high  treason!  which  made  a 


intention,  within  this  statute,  which  had  not 
been  Treason  by  the  common-law,  if  it  had 
been  actually  put  in  execution.  And  see  the 
same  book  of  Anderson,  Part  S.  gag,  66.  and 

considerable  addition  to  it,  were  a  temptation 
to  prosecute  with  rigour,  at  a  time  when  the 
administration  of  justice  was  too  much  in  the 
power  of  the  crown.  Add  to  this,  that  during 
her  whole  reign,  and  from  the  time  of  her  fa- 
ther's breach  with  l&ome,  there  was  a  degree 
of  irritation  pn  the  part  of  the  crown,  upon  all 
occasions  of  popular  outrage  or  commotion ; 
from  the  well-grounded  fear  .of  mischief  from 
papists  and  sectaries,  under  religious  causes  or 
pretences. 

"  4thly.  Passing  by  the  objection  that  might 
be  made  to  the  dangerous  practice  then  usual, 
of  which  we  have  we  have  an  example  here,  of 
consulting  the  judges  ex  parte  for  state  prosecu- 
tions, the  judges  were  not  fairly  consulted  in  the 
first  of  the  two  cases.  Only  the  two  chief  jus- 
tices and  two  others,  with  the  Master  of  the 
Rolls,  are  said  to  attend  upon  command.  In 
the  second,  four  of  the  number  (whether  in  all 
they  were  more  or  less  than  twelve,  does  not 
appear)  dissented  from  the  rest.  Three  of  the 
four  denied  the  doctrine  in  question  absolutely, 
whose  arguments  are  fair  and  sensible.  They 
were  adopted  by  sir  Matthew  Hale  afterwards 
in  their  full  extent,  and  were  in  forced  by.  him 
in  bis  place,  on  a  similar  question  proposed  to 
the  judges  in  the  time  of  Charles  the  2nd.  But 
they  failed  then  in  the  same  manner,  being  too 
reasonable  for  the  government  of  that  reign. 
Although  to  an  impartial  mind  capable  of  un- 
derstanding them  in  the  present  day,  they  af- 
ford satisfactory  grounds  of  assent,  and  of  re- 
gret for  their  waut  of  success. 

"  5thly.  Admitting  for  argument's  sake  the 
wisdom  and  justice  of  these  decisions,  and  of 
the  extrajudicial  doctrine  attending  them,  they 
do  hot  strain  the  construction  of  Treason,  to 
the  extent  of  Dammaree's  case.  These  were 
cases  of  armed  insurrections ;  at  least  the  reso- 
lutions were  formed  upon  that  fact :  And  one  of 
them  had  a  formidable  appearance  of  regular 
contrivance  and  association,  widely  different 
from  the  transports  of  a  midnight  riot. 

"  Chief  Justice  Kelyng,  in  the  Report  of 
Messenger's  case*  advances  a  rule  of  con- 
struction, which  may  indeed  be  found  in  the 
foregoing  cases,  by  which  he  would  preserve 
their  currency  and  authority  still,  notwithstand- 
ing the  expiration  of  the  law  that  occasioned 
them ;  namely,  '  That  the  intention  to  levy  war 
could  not  be  treason  within  the  statute  of 
Elizabeth,  unless  the  execution  of  that  inten- 
tion would  have  been  levying  war,  within  the 
statute  of  Treasons;  and  so.  these  cases  become 
indirectly  constructions  of  the  general  statute.9 
11 1  think  this  a  very  fallacious  method  of 
connecting  the  two  statutes,  as  well  as  of  stat- 
ing the  question.  First,  because  it  supposes 
the  intention  to  be  a  matter  for  the  judge  to 
proceed  upon,  as  a  point  of  law;  whereas  it  is 
a  question  of  fact  to  be  collected  from  the  of- 
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together  with  intent  to  levy  war, 
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by  the  case  of  several  persona  in  Oxfordshire 
rising  to  pull  down  iaclosures  in  general,  re- 
solved accordingly;  in  which  case  it  was  also 
resolved,  that  if  any  persons  rise  and  assemble 


fensive  acts  by  the  Jury,  not  the  judge.  Thus 
certain  treasonable  consultations,  or  outrageous 
acts  of  riot  may  be  presumed  by  a  Jury  to  shew 
an  intention  of  levying  war,  it  they  were  con- 
tinued; which  yet  in  the  first  instance,  and  of 
themselves  would  not  amount  to  levying  war. 
There  might  likewise  be  some  small  and  feeble 
efforts  made,  from  which  a  Jury  might  infer  an 
intention  of  rebellion,  though  they  might  not 
be  in  their  nature,  capable  of  being  executed 
according  to  the  intention. 

"  Secondly,  because  it  assumes  the  unjust 
and  til-founded  constructions  of  this  article  of 
the  statute  of  Treasons,  (which  derive  their 
only  authority  from  the  questionable  decisions) 
to  have  made  the  just  and  true  construction  of 
that  law ;  end  then  applies  this  as  the  law,  to 
the  fact  of  the  intention,  before  it  is  so  fouod 
by  the  Jury. 

"  The  prosecution  of  the  Apprentices  seems 
to  have  proceeded  according  to  my  mode  of 
reasoning:  For  if  the  contrary  doctrine  had 
prevailed,  their  conduct  would  have  been  held 
to  be  levying  war  itself.  Yet  the  indictment 
against  them  was  confined  to  the  statute  of  the 
Queen;  and  the  judges  decided  upon  the  in- 
tention, which  it  made  treason,  from  that  con- 
duct. Whereas,  according  to  Kelyug,  they 
might  have  been  indicted  upon  the  statute  of 
Edward  the  third.  But  the  course  then  taken 
by  the  Attorney  General,  and  the  resolution  of 
the  judges,  are  a  stronger  proof  of  the  rule  of 
law  than  the  reasoning  of  Kelyng.  He  urges 
the  same  arguments  in  pp.  20,  SI,  22,  of  his 
Reports,  against  the  opinion  of  Coke  before 
mentioned,  who  holds  the  case  of  Bradshaw 
and  Burton  not  to  be  treason  by  the  statute  of 
Edw.  3.  Such  artificial  deductions  of  guilt  are 
too  dangerous  to  be  followed. 

"  The  next  case  is  Bensted's,  reported  in 
Cro.  Car.  683,  for  a  tumult  at  archbishop 
Laud's  palace  in  1640,  designed  against  his 
life,  when  he  was  of  the  Privy  Council.  It  is 
not  necessary  for  ine  to  argue  against  this  case, 
because  that  has  been  already  dune  by  higher 
authority.  Mr.  Justice  Foster  takes  pains  to 
prove  it  deficient,  and  formally  rejects  it. 
[Disc.  pp.  211,  213,  345.]  He  is  so  far  on 
my  side  in  this  argument.  Yet  to  me  it  seems 
as  reasonable  ir\  its  principles  as  any.  of  the 
foregoing,  and  perhaps  better  intitlecf  to  rank 
as  a  precedent;  because  of  later  date,  and 
founded,  as. we  may  presume,  on  a  considera- 
tion of  them.  Then  by  not  depending  on  a 
temporary  statute,  it  becomes  a  more  direct 
decision  upon  the  statute  of  Edward  the  third. 
Nor  can  I  see  why  it  should  be  less  respected 
than  Messenger's  case,  if  that  is  to  hold ;  for 
the  Judges  of  the  latter  expressly  approved  of 
k.  Sir  Matthew  Hale  refers  to  it  without  cen- 
sure, [1.  Hal.  P.  C.  141,  152.]  and  with  as" 
much  respect  as  to  the  rest.    It  happened 


m  the  justices 
of  the  peace  and  sheriffs  may  use  force  to  sup- 
press such  rebels,  without  any  special  commis- 
sion or  warrant,  and  this  by  the  common-law* 


during  his  practice  at  the  bar,  and  is  noticed 
in  abstract  in  the  proper  section  of  hit  com- 
mon-place book,  which  I  have  seen. 

"  The  following  is  the  report  of  Cro.  Car. 
583. 

" '  Thomas  Bensted,  die  Joris  post  clausum 
termini,  was  indicted  and  arraigned  before 
special  Commissioners  ef  Oyer  and  Terminer 
in  Southwark,  wherein  all  the  justices  and 
barons  were  in  commission  and  present.  At 
which  time  upon  conference  with  all  the  jus- 
tices it  was  resolved,  First  that  going  to  Lam- 
beth house  in  warlike  manner,  to  surprise  the 
Archbishop,  who  was  a  Privy  Counsellor,  (it 
being  with  drums  and  a  multitude,  as  the  in- 
dictment was,  to  the  number  of  300  persons) 
was  Treason.'— 

"  It  is  not  said  of  what  species  of  treason, 
and  is  as  good  for  the  first  clause  of  the  sta- 
tute, as  the  second.  Foster  in  treating  of  ano- 
ther point  of  this  case  (p.  345,)  says  it  was  for 
levying  war,  but  does  not  refer  to  his  authority* 

"  The  rest  ef  the  report  relates  to  other  mat-' 
ten;  but  shews  a  strange  negligence  in  the  re- 
porter, who  was  one  of  those  judges.  He 
makes  one  of  the  points  resolved',  to  arise  out 
of  a  statute ;  whereas  it  was  a  case  in  the  Tear 
Book :  And  the  statute  referred  to  was  not  in 
force,  if  the  application  were  just.  On  one  of 
those  likewise  Mr.  Justice  Foster  disapproves 
of  their  judgment.  [Pp.  344,  5.  See  also  1. 
Hal.  P.  C.  p.  269,  and  the  note  there.]  The 
learned  judge,  among  his  objections  to  this 
case,  takes  no  notice  of  the  one  which  weighs 
strongest  with  nie,  viz.  That  the  Ship  Money 
judges  were  not  fit  to  be  trusted  with  the  de- 
termination of  constructive  treason,  or  of  any 
point  of  constitutional  law,  in  the  year  1640, 
or  in  which  the  Court  ana  archbishop  Laud 
were  parties.  I  appeal  to  lord  Clarendon's 
History  for  this  part  of  their  characters. 

[For  the  Case  of  Ship  Money,  and  (he  opinions 
of  the  judges  thereon,  see  vol.  3,  p.  825,  of  this 
Collection.  Whitelocke,  in  his  Memorials,  a.  d. 
1636,has  the  following  passage  respecting  Croke: 
"  Judge  Croke  (of  whom  I  speak  knowingly) 
was  resolved  to  deliver  bis  opinion  for  the  lung, 
and  to  that  end  had  prepared  bis  arguments 
Yet  a  few  days  before  ne  was  to  argue,  upon 
discourse  with  some  of  his  nearest  relations, 
and  most  serious  thoughts  of  this  business,  ana 
being  heartened  .by  his  lady,  who  was  a  very 
good  and  pious  woman,  and  told  her  husband 
upon  this  occasion,  That  she  hoped  .he  would 
do  nothing  against  his  conscience,  for  fear  of 
any  danger  or  prejudice  to  him,  or  his  family ; 
and  that  she  would  be  contented  to  saner 
want,  or  any  misery  with,  him,  rather  than 
be  an  occasion  for  him  to  do,  or  say;  any 
thing  against  his  judgment  and  conscience, 
—Upon  these  and  many  the  like  f 
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And  seePopbam's  Reports,  p.  121  and  a  resolu- 
tion of  all  the  judges,  39  Eli*.  That  any  justice 
of  the  peace,  sheriff,  or  other  magistrate,  or  any 
other  subject  of  the  king,  may,  by  the  common* 

snents,  but  chiefly  upon  hie  better  thoughts,  he 
suddenly  altered  his  purpose  and  arguments; 
and  when  it  came  to  bis  turn,  contrary  to  ex- 
pectation, he  argued  and  declared  his  opinion 
against  the  king.  See  the  Cases  of  Dammaree 
and  others,  and  of  George  Purchase,  ▲.  n,  1710; 
and  the  Notes  to  those  Cases.] 

"  This  tumult  is  mentioned  by  the  archbishop 
in  his  Diary,  in  general  terms.  He  speaks  of 
500  persons  there.  Lord  Clarendon  says  some 
thousands.  Whitelock,  treating  of  it  more  like 
a  lawyer,  considers  the  judgment  to  have  de- 
pended on  the  circumstance  of  warlike  manner 

wi^th  a  drum. 

* 
[The  following  is  Foster's  account  of  this 
Case: 

"  It  was  adjudged  in  the  16  Charles  1,  a  sea- 
son of  great  agitation,  that  going  to  Lambeth- 
house  in  a  warlike  manner  to  surprise  the  arch- 
bishop, who  was  a  privy-counsellor,  it  being 
with  drums  and  a  multitude  to  the  number  of 
300,  was  Treason. 

"  This  is  a  very  imperfect  account  of  an  in- 
surrection t  which  hath  round  a  place  in  the 
best  histories  of  that  time.  The  tumult  hap- 
pened on  Monday  the  11th  of  May  1640  about 
mid- night.  On  the  Thursday  following  the  spe- 
cial commission,  under  which  the  judges  sat, 
was  opened  and  proceeded  upon ;  and  Ben- 
stead  a  ring-leader  in  the  tumult  was  convicted, 
and  within  a  very  few  days  afterwards  exe- 
cuted. 

"  It  is  not  easy  from  the  short  note  of  the 
case  given  by  the  reporters  to  collect  the  true 

Sounds  of  this  resolution :  but  the  history, of 
e  times  will  enable  us  to  form  a  probable  con- 
jecture concerning  them, 

"  On  the  5th  of  May  the  parliament  was 
dissolved  to  the  general  dissatisfaction  of  the 
nation:  and,  which  greatly  increased  the  ill- 
humour  of  the  people,  the  convocation  was,  by 
a  new  commission,  impowered  to  continue  sit- 
ting, notwithstanding  the  dissolution  of  the 
parliament.  And  the  blame  and  odium  of  both 
these  unpopular  measures  were  laid  upon  toe 
archbishop. 

"  On  Saturday  the  9th  of  that  month  a  paper 
was  posted  up  at  the  Exchange  exhorting  the 
apprentices  to  rise  and  sack  the  archbishop's 
house  upon  the  Monday  following;  and  accord- 
ingly On  that  very  day  an  attempt  was  made 
upon  Lambeth-house  by  a  rabble  of  some 
thousands,  with  open  profession  and  protesta- 
tion, that  they  would  tear  the  archbishop  in 
pieces. 

"  It  were  to  be  wished,  that  the  full  import 
of  the  libel  posted  at  the  Exchange,  in  conse- 
quence of  which  the  attempt  was  made,  had 
been  set  out ;  and  also  that  we  were  informed 
what  was  the  cry  among  the  rabble  at  the  time 
of  the  attempt,  more  $ban  that  they  would  tear 


law,  arm  themselves,  to  suppress  riots,  rebellion* 
or  resist  enemies,  and  endeavour  themselves  to 
suppress  sucb/disturbers  of  the  peace :  But  the; 
said  the  most  discreet  way  was  for  every  one 

the  archbishop  in  pieces.  These  rircom- 
stances,  could  we  come  at  them,  would  pro- 
bably let  us  into  the  true  reason  and  motives 
of  the  rising,  and  consequently  into  the  ream 
and  grounds  of  the  opinion  of  the  judges :  for 
if.it  did  appear  by  the  libel  or  by  the  cry  of 
the  rabble  at  Lambeth-house,  that  the  attempt 
was  made  on  account  of  measures  the  king  bad 
taken  or  was  then  taking  at  the  instigation,  si 
they  imagined,  of  the  archbishop ;  that  the 
rabble  had  deliberately  and  upon  a  public  in* 
vitation  attempted  by  numbers  and  open  force, 
to  take  a  severe  revenge  upon  the  privy- coun- 
sellor for  the  measures  the  sovereign  had  taken 
or  was  pursuing;  if  this  may  be  supposed  to  be 
the  case,  I  think  the  supposition  is  not  very 
foreign,  the  grounds  and  reasons  of  the  resolu- 
tion would,  in  my  opinion,  be  sufficiently  ex- 
plained, without  taking  that  little  trifling  cir- 
cumstance of  the  drum  into  the  case.  Upon 
such  a  supposition,  the  case  came  within  the 
reason  of  Talbot's  case  17  R.  2,  cited  by  Hale, 
and  I  think  too  within  the  rules  laid  down  is 
the  two  preceding  sections.  But  without  the 
help  of  some  such  supposition,  I  see  nothing  is 
tbe  case,  as  stated  by  the  report,  which  can 
amount  to  High-Treason."] 

"  The  case  of  Messenger  for  pulling  down 
bawdy  houses,  is  the  next  in  order  of  time,  and 
the  most  extraordinary  of  all  these  construc- 
tions of  the  law.  It  happened  in  1668,  and  is 
reported  at  length  by  Chief  Justice  Kelyng, 
who  presided  at  the  trial.  The  following  is  tbe 
construction  of  the  statute  of  treason,  esta- 
blished on  this  occasion,  viz.  That  a  tumultu- 
ous rising  of  four  or  five  hundred  persons  some 
of  whom  have  clubs  and  swords,  with  a  green 
apron  borne  on  a  pole  for  an  ensign,  led  by  one 
with  a  drawn  sword,  who  cry  Down  with  the 
bawdy-bouses,  and  proceed  to  pull  them  down 
t unanimously,  and  heat  a  constable  who  op- 
poses them,  is  levying  war  against  the  king, 
and  high  treason  within  the  statute  of  treasons. 
Eleven  judges,  upon  full  consideration  of  a  spe- 
cial verdict,  were  of  this  opinion)  contrary  to 
that  of  Sir  M.  Hale  then  Chief  Baron,  who  was 
the  only  dissentient.  The  ruling  opinion  was 
founded  upon  the  cases  and  authorities  before 
related.  The  statute  IS,  14  Cba.  S,  of  the 
same  sort  as  that  of  IS  Eliz.  does  not  appear  to 
have  been  resorted  to  upon  this  occasion. 
The  Chief  Justice  states  their  resolution  is 
these  words, u  This  rising  with  intent  to  pull  down 
bawdy-houses  in  general,  or  to  break  open 
prisons  in  general  and  let  out  prisoners,  and 
putting  their  intention  in  execution  by  force, 
any  of  these  instances  is  a  levying  war  against 
tbe  king,  and  high  treason  at  common  law, 
within  the  declaration  of  the  statute  *5  Ed.  3." 

"  If  any  of  tbe  arguments  before  urged  against 
the  former  cases,  have  induced  the  reader  to 
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to  attend  and  assist  the  justices  in  such  case, 
or  6tber  ministers  of  the  king  in  doing  it :  And 
Coke,  PL  Cor.  9.  If  Any  levy  war  to  expnlae 
strangers,  to  deliver  men  out  of  prison,  tore- 


doubt  of  their  authority,  he  will  not  be  inclined 
to  respect  the  present,  which  was  founded  upon 
them.  It  seems  likewise  to  be  as  obscure  as 
to  its  external  history,  as  that  of  Bensted, 
which  for  this  defect  is  specially  objected  to  by 
.Mr.  Justice  Foster. 

"  The  title  which  it  bears  in  die  State  Trials 
is  thus,  "  The  Trials  of  P.  M.&c.  for  high  trea- 
son, in  tumultoously  assembling  themselres  in 
Moorfields,  and  other  places,  under  colour  of 
pulling  down  bawdy-houses."  In  Kel.  70,  it  is 
"  on  pretence  to  pull  down  bawdy-houses  and 
break  oj>en  prisons,  and  set  prisoners  at  li- 
berty." The  Chief  Justice  in  summing  up  to 
the  Jury  says,  "  These  people  pretend  their 
design  was  against  bawdy-houses. 

"  The  account  of  the  trial  begins  thus,  "  Upon 
Easter  Monday  last,  the  usual  time  for  the  ap- 
prentices liberty  for  their  civil  recreations,  a 
rude  multitude  of  people  met  together  in  Moor- 
fields, where  being  so  assembled,  they  were  in- 
stigated by  some  factious  persons  among  them; 
who,  to  colour  their  design,  insinuated  into  the 
rabble  the  pulling  down  of  bawdy-houses. 
Under  which  colour  of  reforming  bawdy-houses, 
they  at  length  raised  a  great  hubbub,  and  so 
increasing  in  their  disorders  in  a  tumultuous 
manner,  committed  many  notorious  crimes." 
If  we  may  rely  on  the  short  account  giren  of 
the  speech  of  the  king's  counsel,  they  made 
little  or  no  mention  of  pulling  down  bawdy- 
houses,  but  most  of  the  falling  upon  the  king** 
officers  and  beating  them,  and  breaking  the 
prison  and  letting  out  prisoners.  The  evidence 
shews  that  the  cry  of  the  mob  was,  *  Down 
'  with  the  red  coats,'  as  well  as  *  Down  with 

*  the  Bawdy. houses/  and  the  most  prevailing ; 
and  *  if  the  king  did  not  give  them  liberty  of 
'  conscience,  that  May  day  must  be  a  bloody 

*  day  ;*  and  that  '  they  would  come  and  pull 

*  Whitehall  down/  (at  that  time  the  king's 
residence.) 

"  Upon  seeing  sir  Philip  Howard  at  the  head 
of  the  guards,  they  took  him  for  the  Duke  of 
York,  and  were  on  that  account  more  irritated, 
and  threw  stones  at  him.  The  Chief  Justice 
dwells  upon  these  circumstances,  in  his  address 
to  the  Jury.  Other  parts  of  his  speech  deserve 
consideration—as  '  After  all  this  trooble  we 
have  had  in  this  nation,  it  is  a  sad  thing  that  a 
aumber  of  giddy-headed  people  must  gather 
together  under  pretence  of  reformation,  to  dis- 
turb the  peace  of  the  nation  again/  And 
again, '  This  thing  is  of  desperate  consequence. 
We  must  make  this  for  a  public  example  j 
There  is  reason  we  should  be  very  cautious. 
We  are  but  newly  delivered  from  rebellion ; 
and  we  know  that  that  rebellion  first  began 
under  the  pretence  of  religion  and  the  laws 
For  the  devil  hath  always  this  visard  upon  it/ 
In  his  own  report  he  uses  similar  expressions. 

"  These  circa  owtances  being  eotundered,  it  hi 
1 


move  counsellors,  or  to  any  other  end  pretend- 
ing  reformation  on  their  own.  heads  without 
warrant,  this  is  a  levying  of  war  against  the  king . 
because  they  took  upon  them  royal  authority. 

fair  to  argue,  thai  there  was  something  more  in 
this  case  than  the  forensic  accounts  of  it  im- 
port ;  and  that  it  may  have  been  considered  to 
be  an  insurrection  against  the  government;  4t 
that  time  become  unpopular  on  account  of  the 
recent  disgrace  of  the  Dutch  war,  and  the  loose 
manners  of  tha  court.  The  cry  for  liberty  of 
conscience,  may  lead  to  one  cause  of  the  dis- 
turbance. The  king  had  then  lately  issued  a 
proclamation  upon  the  address  of  parliament, 
against  conventicles,  which  woefully  disappoint- 
ed the  dissenters:  For  they  had  flattered  them- 
selves with  hopes  of  indulgence,  after  the  east 
of  Clarendon's  fall,  which  was  then  recent. 
The  earl's  great  enemy;  the  duke  of  Buckmav 
ham,  become  chief  minister,  is  said  to  have 
encouraged  them  in  these  hopes.  Perhaps  shit 
riot  was  the  first  outward  shew  of  public  dis- 
content, and  therefore  was  thought  to  require 
suppression  with  extreme  rigour.  The  Chief 
Justice  seems  to  have  been  actuated  by  some 
such  principle. 

"  The  state  of  men's  minds  within  so  few 
years  after  the  Restoration,  of  the  Cavaliers 
especially  and  their  connections,  who  had  suf- 
fered severely  from  popular  assemblies,  and 
still  felt  the  smart  of  their  oppression,  should 
be  taken  into  the  account.  Most  of  the  jedges 
had  been  of  the  suffering  party.  The  Chief. 
Justice  had  the  character  of  a  violent  Cavalier ; 
an  excusable  fanlt  in  one  who  had  -suffered 
under  the  Usurpation.  But  I  am  afraid  he 
carried  this  quality  too  far,  and  exercised  his 
power  arbitrarily.  He  was  accused  in  the 
House  of  Commons,  in  the  year  next  before  this 
trial,  of  fining  jurymen,  and  brought  to  answer 
for  it  at  their  bar.  Yet  he  was  only  censored 
in  the  committee,  by  a  vote  which  was  never 
confirmed  by  the  House.  [9  Com.  Journ.  S5> 
37.] 

'•The  above  circumstances  may  hare  ope* 
rated  in  part,  to  bring  about  the  decision  of 
this  case.  But  such  a  decision  ought  not  to 
have  outlived  its  generation.  It  will  not  beat 
the  scrutiny  of  cool  reflection,  and  is  unworthy 
of  appearing  as  a  precedent  under  that  happy 
administration  of  justice  which  we  have  enjoy* 
ed  since  the  Revolution ;  and  more  especially 
under  the  government  of  the  house  of  Hanover,' 
which  that  glorious  event  procured  to  us.  It 
is  fit  only  for  the  Star-chamber,  and  such  mi-* 
nisters  and  magistrates  as  a  race"  of  Tudor* 
and  Stuarts  would  employ  to  pervert1  the? 
laws. 

"  Sir  Matthew  Hale's  learning  and  eminence 
confirm  this  observation  with  the  force  Of  legal 
argument  and  authority.  His  opinion  is  worth? 
that  of  a  host  of  his  brethren.  He  differ** 
from  them  in  this  judgment »  and  -if  weight 
and  not  number  will  establish  truth,  his  rea- 
soning roust  prevail.  His  argument  is  m<H 
destly  stated  by  himself  dm*  [1  Hale  H.  P.  C. 
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And  Moor's  Reports,  pag.  <W0, 681.  in  the  case 
of  the  earl  of  Essex,  in  which,  amongst  other 
things,  it  arms  resolved,  that  his  attempt  with 
Jbrce  to  remove  the  queen's  counsellors  was 
High-Treason  i  and  likewise  that  the  earl  of 
Southampton,  who  adhered  to  him,  although 
he  knew  of  no  other  purpose  of  the  earl  of 
Essex,9  but  a  private  quarrel  against  some  of 
the  queen's  servants,  yet  this  was  treason  in 
him,  the  act  of  the  earl  of  Essex  being  rebel- 
lion  and  treason ;  and  so  it  was  also  resolved 
that  all  those  who-went  with  him  out  of  Essex 
house  in  aid  of  him,  it  was  Treason  in  them 


in 
.whether  they  knew  any  thing  of  his  intent  or 
not.  Ane*6ro.  part  1.  583,  in  Benstead's  case, 
it  was  resolved  by  all  the  Judges,  that  going  to 
Lambeth-house  in  warlike  manner  with  drums, 
and  a  multitude,  as  in  the  Indictment,  to  the 
number  of  three  hundred,  &c.  to  surprize  the 
archbishop,  who  was  a  privy  counsellor,  was 
treason.  And,  2dly,  It  was  resolved  that  the 
justices  of  Oyer  and  Terminer  may  sit,  enquire 
and  try  prisoners  all  in  one  day.  Sdly,  It  was 
resolved,  that  the  breaking  of  a  prison,  wherein 
traitors  were  in  durance,  and  causing  them  to 
escape,  was  treason,  although  the  parties  did  not 
know  that  traitors  were  there.  And  so  to  break 
a  prison  whereby  felons  escape,  this  is  felony, 
though  they  do  not  know  them  to  be  in  prison 
lor  such  offence.  Note,  That  resolution  as  to 
breaking  a  prison  where  felons,  &c.  are,  must 
(as  I  think)  be  intended  only  where  the  intent 
was  only  to  break  open  one  prison,  and  no 
more;  for  if  the  design  was  to  break  open 
prisons  in  general,  and  they  put  that  in  execu- 
tion as  to  one  prison,  that  is  High  Treason  ac- 
cording to  the  books  before  cited;  but  then 
on  tbe  evidence  it  must  be  proved  that  their 
intent  was  such,  and  by  such  proof  as  satisfieth 
the  jury. 

After  this  Resolution  in  general,  we  went  to 
consider  the  particular  cases  as  they  were 
found  upon  the  several  special  verdicts ;  and 
thereupon  it  was  agreed  by  all  of  us,  except  the 
Chief  Baron,  who  said  he  doubted  on  the 
main  ;  that  as  to  Messenger  and  Beasley  in 
the  first  verdict,  and  to  Cotton  in  the  second 
special  verdict,  and  as  to  Limerick  in  the  fourth 
special  verdict,  that  the  matter,  as  it  was  found 
against  these  four,  was  high  treason  in  them 


1S4J  He  dissented,  "  First,  because  it  seem- 
ed but  an  unruly  company  of  apprentices.  Se- 
condly, because  the  finding  To  pull  down 
bawdy-houses,  might  reasonably  be  intended 
two  or  three  particular  bawdy-houses;  and  the 
indefinite  expression  should  not,  in  materU 
odiodj  be  construed  either  universally  or  gene- 
rally. Thirdly,  because  the  statute  1  Mar.  c 
19,  though  now  discontinued,  makes  assemblies 
of  above  twelve  persons,  and  of  as  high  a  na- 
ture, poly  felony. .  And  that  not  without  a 
continuance  together  an  hour  after  proclama- 
tion made;  as  namely  an  assembly  to  pull 
down,  oic— And  the  statute  3, 4  Ed.  6,  c.  5,  is 
to  the  same  purpose."  f 
+  0eevoLl.  p.  1993, 


Jdl,  and  accordingly  they  had  jthjgsnent,  and 
were  executed :  but  as  to  Appletree  in  the  first 
special  verdict,  and  as  to  Latimer  in.  the  third 
special  verdict,  there  was  difference  in  opinion 
amongst  us,  whether  the  verdict  was  sufficiently 
found  against  them  to  judge  it  high-treason  or 
not.  For  besides  the  Chief  Baron,  who  was 
against  all,  my  brother  Atkins,  TyreH,  Wind- 
ham, and  Wylde,  held  that  the  verdict  was  not 
sufficient  against  those  two,  for  to  give  judg- 
ment that  they  were  guilty  of  treason;  because, 
they  said,  it  was  not  expressly  found  that  they 
were  aiding  and  assisting.  But  myself,  brother 
Turner,  Twisden,  Archer,  Raynsford,  and 
Moreton,  thought  the  verdict,  as  its  was  found 
against  them,  to  be  as  full  and  plain  as  any  of 
the  rest.  For  first,  as  to  Appletree,  the  ver- 
dict first  finds  in  general,  that  the  number  in 
the  indictment  were  assembled,  as  in  the  in- 
dictment, with  an  intent  to  poll  down  bawdy- 
houses  :  that  Beasley  led  them  as  their  cap- 
tain  ;  that  Messenger  had  a  green  apron  upon 
a  staff,  which  he  flourished  as.  colours ;  and 
then  that  Appletree,  the  person  now  in  ques- 
tion, was  amongst  them  both  tbe  days,  and  was 
the  first  that  struck  at  Peverell  the  constable, 
and  was  amongst  them  at  Burlingham's  house 
at  Saffron-Hill,  and  pulled  part  of  that  house 
down,  and  the  next  to  i*,  and  struck  at  one 
that  admonished  him  to  be  quiet ;  so  that  here 
are  several  acts  of  force  found  to  be  actually 
committed  by  him  in  pursuance  of  their  design, 
and  then  there  is  no  need  to  find  him  to  be 
aiding  and  assisting :  for  that  clause,  we  said, 
was  only  necessary  to  be  found  where  tbe  jury 
find  a  person  was  there  among  them,  and  find 

00  particular  act  of  force  done  by  him,  but 
only  his  presence,  there  it  is  necessary  that  they 
find  he  was  present  aiding  and  assisting.  And 
for  tbe  same  reasons  we  held  the  verdict  to  be 
foil  also  against  Latimer,  because  it  was  first 
found  that  the  multitude  was  assembled,  as  in 
the  indictment,  on  pretence  of  breaking  pri- 
sons and  releasing  prisoners  in  general,  which 
is  agreed  by  all  (except  the  Chief  Baron  HaJe) 
to  be  treason ;  and  then  they  find  that  Latimer 
was  amongst  them,  and  active  in  breaking  open 
the  prison  at  Clerkenwell  (where  prisoners, 
some  for  felony,  and  others  were  let  loose), 
and  that  he  was  with  the  rest  in  the  prison 
after  it  was  broken  open,  and  so  an  act  fixed 
upon  him.  But  although  six  of  us  were  well 
satisfied  in  our  judgments  as  to  diem,  vet  when 

1  waited  on  the  king,  I  acquainted  him  there 
was  some  difference  in  opinion  as  to  those  two, 
upon  finding  of  the  special  verdict;  and 
although  the  greater  number  of  us  were  of  opi- 
nion, that  tbe  verdict  was  well  found  as  to 
those  also,  yet  I  intreated  his  majesty  to  make 
use  of  that  difference  in  opinion  to  shew  his 
mercy  towards  them,  the  rather  because  we 
had  agreed,  that  as  to  four  of  them  the  verdict 
was  clearly  good  as  to  proceed  to  judgment 
against  them,  and  that  I  hoped  would  be  ex- 
ample enough  to  deter  others  from  the  like 
practices ;  and  besides  it  would  appear  an  in- 
stance of  hit  majesty's  great  mercy  that  he 


t»)  STATR  TRIALS,  91  C^awjIs  H  \6to^Prbcetfv#agiun*asRtf  Orrery.  [M4 


wmdd  not  proceed  to  the  last  extremity  against 
any,  where  there  was  not  a  full  concurrence  of 
•11  his  judge*:  which  his  majesty  was  pleased 
to  take  very  graciously,  and  ordered  me  .to 
proceed  accordingly,  and  so  they  two  were 
•pared.  Bat  as  to  Green  in  the  first  special 
verdict,  and  Baole  in  the  third  special  verdict, 
we  all  agreed,  that  the  verdict  was  not  full 
enough  as  to  them,*  for  us  to  judge  it  trea- 
son, m  them,  because  the  verdict  only  finds 

.      ■  ■       ■ — ■* . — 

•  See  4  Burrow,  2060. 


that  they  were  present)  and  finds  no  par- 
ticular act  of  mroe  committed  by  thein, 
and  doth  not  find  that  they  were  aiding  and 
assisting  to  the  rest;  and  it  is  possible  one> 
may  be  present  amongst  such  a  rtfoble  only  out 
of  curiosity  to  see  :  and  whether  'they  were 
aiding  and  assisting  is  matter  of  fact  which 
ought  to  be  expressly  found  by  the  jury,  and  not 
be  left  to  us  upon  ary  colourable  implication ; 
and  accordingly  these  two  were  discharged.*  ' 


*  See  Che  Case  of  Rex  v.  Boyce,  4  Burr.  8075. 


SS8.  Proceedings  agamst  the  Earl  of  Orrery,  on  an  Impeachment 
of  High  Crimes  and  Misdemeanors:  21  Charles  II.  a.  d. 
1669-  ^  • 


November  25, 1669. 

A  PETITION  of  sir  Edward  Fitzharris,  bart. 
and  Philip  Alder,  ^ent.  against  the  earl  of  Or- 
rery* was  read  in  the  House  of  Commons, 
containing  in  substance,  raising  of  monies  by  his 
own  authority,  upon  his  majesty's  subjects;  de- 
nuding the  king's  subjects  of  their  estates. 
The  money  raised  was  for  bribing  hungry  cour- 
tiers to  come  to  his  ends,  and  if  the  king  would 
nor,  he  had  50,000  swords  to  compel  him. 

Mr.  Garromav  moves  to  have  the  point  of 
time  asserted  when  these  things  were  done :  if 
the  Petitioners  had  concealed  it  long,  then  his 
majesty  was  in-  danger.  The  Petitioners  were 
then  called  in,  and  affirmed  the  words  spoken 
and  things  done*  since  the  Act  of  Indemnity. 

Colonel  Sandyt  moved  it  to  he  taken  into 
consideration;  and  attributed  our  misfortunes 
to  monies  so  disposed  of. 

Sir  R.  Cart  moves  that  the*  treasonable  Words 
may  be  read,  and  the  gentlemen  of  the  long 
robe  may  give  their  judgments  what  they 
amount  unto. 

Serj.  Maynard.  The  charge  is  general,  trea- 
son and  misdemeanor.  He  thinks  the  words 
are  treason.  25  Edw.  3rd,  is  the  measure  of 
treason. 

Sir  JV».  Goodrich.  Words- make  not  a  trea- 
son, hot  this  is  by  act  25  Edw.  3rd. 

Mr.  Edw.  Seymour.  We  have  found  that  a 
charge  of  high  treason  in  the  House  of  Com* 
mons,  is  a  remedy  for  the  gout.  Wonders  that 
the  word*  have  been  called  in  question, '  re- 
'fleeting  on  the  dttke  of  Orruond.'  This  had 
■ever  been  brought  in  question,  if  those  had 
been  silenced— Would  have  him  summoned; 
hut -if  be  cannot  come,  would  have  his  charge 
sent  him. 

Colonel  Sftftdj* .  Would  know  who  the  per- 
sons are  Seymour  mentions. 

Sir  JR.  Howard.  No  discourses  of  well  or  ill 
men  should  come  before  us,  when  a  person  is 
accused.  It-is  ir  hard  thing  these  words  efcotrM 
have  been  concealed  thus  long ;  no  man  can 
t  this  treason  by  25  Edw.  3. 


.   •  Neither  the  Petition  nor  the  Articles 
Impeachment  are  entered  in  the  Journals. 


of 


Lord  Ca/oendUh  takes  him  down  to  the  Or- 
ders. Not  proper  to  launch  into  any  thing  that 
is  not  in  the  business  before  us. 

Mr.  Edw.  Seymour.  The  charge  had  not 
lieen  brought  against  lord  Orrery,  if  one  had 
been  brought  against  the  duke  of  Ormond. 

Sir  R.  Howard.  The  earl  of  Meath  cams? 
to  acamint  him  with,  his  business,  which  he- 
will  tell  you  more  of  hereafter — Moves  that  the 
business  may  be  prosecuted,  and  that  if  lord 
Orrery  cannot  come  he  may  be  brought  in  a 
chaise.  What  way  would  you  go,  pray  resolve 
on  presently:  on  2#  Edw.  3rd  he  cannot  be  ac- 
cused -  if  on  13  Car.  8,  it  lies  at  their  doom 
that  so  long  have  concealed  it. 

Sir  Tho.  Lee.  Common  fame  has  made  these 
two  great  lords  enemies.  He  hopes,  by  their 
falling  out,  the  king  and  his  subjects  may  bo 
the  better  for  it. 

Sir  R.  Temple  thinks  the  words  are  a  mis- 
prision of  the  king's  government :  words  though 
not  treason,  may  he  evidence  of  treason;  if 
they  do  design  to  perpetrate  some  treason,  they 
are  treason  t  would  have  the  Petitioners  called 
in,  to  know  whether  they  have  two  witnesses  to. 
prove  these  words.  By  too  long  silence,  they 
might  have  time  to  execute  their  treason.  If 
you  conclude  it  treason,  the  person  must  hear 
his  charge  read  in  his  place,  and  his  answer, 
and  then  withdraw. 

Sir  Job  Charlton  cites  Pine's  case, '  That  tbe- 
<  king  was  a  fool,  and  unfit  to  govern/  The 
Irish  Friar  at  Lfebon,  who  said,  <  He  would  come 
1  over  to  kill  king  James,'  was  guilty  of  treason. 

Mr.  Swynfe*  would  be  informed  how  you; 
will  proceed,  in  order  to  information  where 
he  may  be  tried,  the  treasonable  words  being 
said  to  bo  spoken  in  Ireland.  He  must  first/ 
be  heard,  and  witnesses  must  be  examined. 
The  words  may  be  treason,  or  not  treason,  a©* 
cording  to  circumstance:  Thinks  it  a  parlia- 
mentary way- to  appoint  some  short  time  for. 
examination  of  witnesses,  and  then  call  it  what 
yon  will,  and  draw  sip  the  chugs. 

Mr.  Garroway  would  not  have  him  commit- 
ted, but  heard  in  the  house  s  would  havo  the 
Petitioners  give  security --to  prosecute,  and  tho 
member  likewise  be  secured  to  appear* 

SN 
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Sir  R.  Howard.  If  they  be  trucking  witnesses, 
to  keep  this  in  the  dark  so  long,  they  deserve  a 
rebuke,  and  at  least  to  give  security  to  prose- 
cute. Lord  Orrery  will  undergo  any  torture 
rather  than  the  torture  of  not- answering  his 
charge. — On  a  division  it  was  resolved,  that 
Treasonable  Matter  was  contained  in  this 
Charge,  182  to  144. 

Sir  Winston  Church' 11  knew  not  how  we 
could  proceed  against  lord  Orrery  being  a 
privy  counsellor.  But  it  was  averred  be  had 
no  Privilege  in  that  case.  It  was  then  re- 
solved, "  That  lord  Orrery  be  sent  for  in  cus- 
tody of  the  serjeant  at  arms."  It  was  also  or- 
dered, That  a  copy  of  the  Articles  against  lord 
Orrery  be  sent^bim  by  the  serjeant  at  arms,  and 
his  attendance  required,  to  give  hi*  Answer  to 
them ;  if  he  be  not  able  to  come,  then  that  the 
serjeant  is  to  leave  a  keeper  with  him,  to  at- 
tend him  till  be  is.* 

Toe  Earl's  Defefck. 

December  1 .  The  earl  of  Orrery,  in  his 
seat  near  the  bar,  answers  his  charge.  Because 
of  his  indisposition  of  the  gout  t  &"  Robert 
Howard  asked  leave  that  he  might  sit,  which 
was  granted. — The  earl  began  with  acknow- 
ledging, with  all  humbleness,  the  justice  and  fa- 
voof of  the  housc,in  having  the  ten  Articles  sent 
him.  The  Articles  bring  no  less  than  his  life 
and  estate,  and,  what  should  be  more  than 
both,  his  loyalty,  in  question  ;  but  he  has  in- 
nocence, without  which  he  durst  not  appear  be- 
fore the  House.  He  should  be  unworthy  to 
serve  his  country  in  this  place,  should  he  fly 
your  justice.  In  some  places  the  Articles  ore 
dark,  in  some  places  intricate  and  immethodi- 
cal.  If,  by  reason,  of  some  months  sickness, 
and  a  spirit  wounded  with  such  a  charge,,  he 

*  During  the  Debate  no  member  was  suf- 
fered to  go  out,  without  leave  asked,  and  when 
obtained,  was  enjoined  by  the  Speaker  not  to 
communicate  any  thing  that  passed  in  the 
House.—"  It  was  the  sentiment  of  a  great  and 
dangerous  minister,  sir  Thomas  Clifford,  that  he 
should  be  able  to  do  nothing  in  Ireland,  while 
Orrery  was  president  of  Munster ;  and  this  is 
the  secret  of  bringing  the  impeachment  against 
biro  into  parliament.  The 'earl  having  had 
timely  notice  of  the  design  of  his  enemies, 
came  over,  and  took  his  seat  in  the  English 
House  of  Commons,  but  being  seised  with  a 
violent  fit  of  the  gout,  that  opportunity  was 
taken  by  bis  adversaries  to  bring  on  his  affair, 
and  to  get  him  committed."  Love's  Memoirs 
of  the  earl  of  Orrery. 

f  "  As  the  earl  of  Orrery,  being  scarce  half 
recovered  from  his  gout,  was  going  up  the  stairs 
leading  from  Westminster-hall  to  the  court  of 
requests,  one  of  his  friends  observing  to  him 
that  he  ascended  the  steps  with  mat  difficulty 
and  pain,  '  Yes,1  said  be  '  my  feet  are  weak, 
bat  if  my  heels  will  servo  to  carry  me  up.  I 
promise  you  my  head  shall  bring  me  safe  down 
again."  Mortice's  Memoirs  or  the  earl  of 
Orrery,  shop.  6.   His  lordship  prophjrsitd  right. 


•  The  charge  was,   "  That  be,  by  a  paper 
order,  dispossessed  oiie  Edmund  FitigeraJdof 


mis-express  himself,  he  hopes  he  shall  bo  par- 
doned. 

Art.  1.  He  thinks  rather  a  narrative  than  a 
charge.  The  Charge  says  not  that  loose  he 
corresponded  with  were  traitors  or  rebels. 
It  is  no  crime  to  hold  correspondence  with  the 
militia,  for  if  they  had  power  to  do  ill,  they  had 
power  to  keep  from  ill ;  they  were  the  interest 
the  king  took  care  of.  Should  he  say, '  Eng- 
land lies  a  bleeding  now  London  is  burning,'  these  i 
were  words  to  stir  up  compassion  rather  than 
rebellion.  They  (the  petitioners)  accuse  him 
of  no  bad  intention  in  what  he  did,  and  no  ill 
consequence  followed  upon  it. 

To  Art.  «.  '<  That  he  gained  to  his  own  use 
great  sums  of  money,  to  raise  up  sedition,  and 
told  the  purchasers,  that  unless  money  was  rai- 
sed to  feed  the  hungry  courtiers  nothing  would 
be  done,  and  levied  13.750/.  to  obtain  his  end, 
by  corrupt  means,  which  moneys  were  con- 
verted to  his  own  use:"  Answers,  It  is  not  hit 
custom  to  use  uncivil  language  to  any,  much 
less  to  a  courtier.  The  king  will  mid  those  who 
exhibited  the  Articles  more  apt  to  rebel  than 
the  Irish  interest.  There  weie  voluntary  sub- 
scriptions of  one  penny  per  acre  towards  the 
charge  of  getting  an  Act  of  Settlement.  Is  it 
a  likely  thing  that  he  should  put  them  into  re- 
bellion,- and  not  head  them ;  cheat  them  of 
their  money,  and  think  to  have  an  interest  in 
them  ?  If  this  Article  were  true,  he  was  fitter 
to  be  sent  to  Bedlam  than  to  answer  it  Ik  re: 
be  protects  he  lost  300/.  by  that  business  :  de- 
sires that  he  who  received  ihe  money,  may  cer- 
tify what  he  received.  It  is  as  ordinary  to  take 
subscriptions  of  this  nature,  as  for  the  feus. 
This  has  been  these  9  years,  and  no  complaint 
made:  denies  the  black  list:  it  is  strange  that 
700/.  raised  voluntarily  in  1661,  should  beget  a 
rebellion  in  1663  :  another  penny  per  acre  was 
raised  by  act  of  parlian>ent :  it  is  not  likely  be 
should  refuse  what  is  given  him  by  act  of  par- 
liament. 

To  Art.  3. "  Imprisoning  of  people  for  bring- 
ing certioraries:"  Answers,  If  any  were  punished 
it  was' for  some  insolence  done,  not  for  bringing 
certiorarics.  Denies  letters  for  non-appearance. 
He  has  granted  many  petitions :  denies  incroach- 
ing  upon  any  man's  freehold,  unless  in  forcible 
detainers.  His'  court  of  precedency  never 
meddles  with  it;  but  they  have  power  to  quiet 
possessions,  after  3  years  quiet  possession,  fin- 
gers Id  *  was  a  person  who  forfeited  his 
estate  by  rebellion.  There  was  a  letter  from  a 
high-sheriff,  directed  to  the  lord  president  of 
Munster,  and,  in  his  absence,  to  the  vice  pre- 
sident, complaining  of  Fitzgerald's  forcible  do* 
taining  acastle,and  resisting  thesberift's  power, 
defying  his  power  iu  open  words,  as  if  running 
into  rebellion.  The  lord  chief  justice  of  Ire- 
land said  to  him,  '  he  was  obliged  to  assist  the 


a  house  and  $000  acres  of  land  :  stew  one  of 
Fitzgerald's  «*rvants,  and  mortally  wounded 
others,  &c." 
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sheriff,  and  his  forces  to  be  subservient  toltbe 
sheriff/  sad  this  in  a  time  when  we  feared  in- 
vasion from  the  French,  and  a  strong  place, 
and  the  best  port  in  Ireland.  Never  heard 
complaint  against  any  man,  nor  ever  hindered 
due  prosecution  of  law. — Jo 

Art.  4.  The  Article  before  was  of  protect* 
iae  English,  now  of  an  Irish  murderer  * 
*  that  he  should  get  him  bailed,  and  so  he 
escapes/  If  the  justice,  upon  his  letter,  do 
bail  a  man  not  bailabie  by  law,  it  was  his  fault ; 
he  knows  not  for  what  the  man  was  committed. 

To  Art.  5.  f  Has  witness  to  clear  this. 
Sir  John  Broderick  and  sir  Richard  Osborne 
will  prove  the  action  to  be  voluntary  ;  that 
land  in  his  possession,  and  had  set  it  for  99 
years. 

To  Art.  6.  X  Denies  any  trust  from  either 
soldiers  or  adventurers,  but  as  a  friend  to 
both  and  a  privy-counsellor  of  England  and 
Ireland. 

To  Art.  -7.  §  Denies  any  creatures  of 
his  own  to  have  taken  to  farm  the  King's  reve- 
nue. The  revenue  is  openly  set  at  the  coun- 
cil-board in  Ireland  :  never  saw  the  lord  lieute- 
nant, nor  any  counsellor,  refuse  the  larger 
offer.  Only  the  Excise  beginning  in  1663  and 
ending  1664  it  was  not  valued  at  above  20,000/. 
But  the  aldermen  of  Dublin  proffered,  if  he 
would  take  it,  they  would  give  30,000/.  rent, 
and  if  they  might  take*  it,  they  woald  secure  the 
reat  to  lord  Kingston  and  him*  The  Article 
mentions  not  in  what  kingdom.  It  is  obscure, 
as  if  it  meant  more  than  it  does  e* press.  By 
this  they  got  but  J  50/.  a-piece.  They  had  a 
warrant  after  a  full  hearing  to  seC  it  for  36,000/. 
and  they  gave  39,000/. 

To  Art.  8.  ||  Answers,  He  paid  arrears 
to  the  army,  according  to  the  kings  Declara- 
tion at  Breda :  knows  not  to  have  done  it  either 
to  those  out  of  the  army,  or  to  such  as  opposed 


*  This  was  one  John  Mac  Davey  Mulcahill 
who,  being  committed  by  the  governor  of  Wa- 
terford  for  treason,  murder,  &c.  was  bailed  by  a 
justice  of  peace  (as  the  Article  recites) '  at  the 
earl's  direction.' 

t  Art.  5.  This  was  '  for  compelling  one 
Thomas  Walsh,  of  Piltown,  esq.  to  convey  to 
hi  in  lands  of  inheritance  to  die  yearly  value  of 
600/.  under  pretence  of  procuring  uUtiesses  to 
prove  him  guilty  of  the  late  rebellion.' 

J  An.  6.  This  was  *  for  prejudicing  the 
adventurers  and  soldiers,  to  whom  the  marquis 
of  Antrim's  lands  were  allotted,  by  granting  a 
lease  of  a  part  of  them  to  colonel  Talbot,  who 
married  his  sister.'  • 

§  Art.  7.  This  was  '  for  causing  some 
of  his  own  creatures  to  take  and  farm  several 
branches  of  the  revenue,  at  far  lower  rates  than 
others  had  offered.' 

||  Art.  8.  This  was  'for  converting 
several  suns  of-  his  majesty's  treasury  in  M mi- 
ster to  his  own  use,  for  ordering  payment  of 
arrears  for  service  done'  for  the  late  usurpers, 
ami  for  employing  some  of  the  guard  of  halber- 
diers, who  assisted  at  the  late  king's  murder/ 


the  king's  Restoration  :  only  one  gentleman  of 
quality  turned  ^out  of  the  army,  tor  being  an 
Anabaptist,  a  little  before  the  king's  Restore* 
tion.  This  was  the  man  that  came  eightscor* 
miles  to  discover  the  plot  at  Dublin,  to  whom 
he  gave  100/.  which  he  looked- upon  with  con- 
tempt, and  protested  he  would  never  serve  any 
farther,  if  rewards  were  offered  him :  denies 
the  *  employing  die  halberdiers  that  were  the 
•guard  of  the  king's  murder.'  He  turned  out  a 
nephew  of  his  own,  who  bad  married  a  daughter 
of  one  of  the  king's  judges. 

To  Art.  9.  •  Denies  the  selling  of  a  foot 
of  land  to  any  Irish  rebels:  Denies  the  buying 
of  any  lands  of  any  Irish  Papist,  except  15 
acres  near  Dubliu,  for  which  he  paid  400/.  for 
the  convenience  of  his  horses ;  bad  the  seller 
of  it  been  judged  nocent,  he  had  lost  bis  title : 
One  acre  of  land  in  Limerick  is  valued  at  eight 
in  Kerry,  and  his  lot  happened  to  be  in  Kerry, 
and  se  his  troop  after  that  rate  were  satisfied 
in  Kerry,  according  to  the  claim;  but  tfyey 
have  lost  both  their  time  and  money,  for  wane 
of  due  claim  by  the  Act. 

To  Art.  10,  and  last,  f  This  Article,  If 
true,  would  strike  him  dumb  with  its  weight. 
The  charge  is  generated  he  denies  it.  All  these 
look  rather  like  aspersions  than  accusations, 
and  so  this  general  Article  he  must  answer  ge- 
nerally, No.  He,  being  one  of  the  council,  ad- 
vises one  way  for  the  farming  of  the  king's 
rents;  another,  another  way.  He  bad  nothing 
to  do  with  what  the  king  would  do  in  mercy ; 
they  are  only  to  do  what  law  enjoins  them. 
It  Is  not  crime,  but  difference  of  opinion,  he  is 
clfarged  with.  The  great  point  is  of  •  compel* 
ling  the  king  with  50,000  swords ;'  had  it  en* 
tered  into  his  heart,  he  durst  not  have  appear- 
ed here*;  and  he  wishes  those  50,000  swords 
in  his  heart,  if  he  said  the  words;  hopes  thai 
his  judges  will  consider  the  accusers,  and  the 
accused.  At  least  it  is  not  a  probable  thing  ho 
should  utter  such  words  in  1659;  they  had 
then  such  tumblings  and  tossuiga  as  were  in ' 
England.  He  bad  then  sent  a  letter  -co  his 
brother,  lord  Shannon,  then  with  the  king,  vis, 
'  That  if  your  majesty  will  be  pleased  to  tran- 
sport yourself  into  Ireland,  to  your  p  rotes- 


•  Art.  9.  This  was  '  for  purchasing  lands, 
before  trial,  of  persons  pretending  to  inno- 
cence, and  then  concealing  and  withdrawing 
the  evidence  against  them ;  and  for  procuring 
lands  to  be  assigned  to  himself  and  bis  troop, 
for  service  done  to  the  usurped  powers.' 

f  10.  This  was  '  for  committing  several 
breaches  of  trust  to  his  majesty,  and  tempting 
the  officers  of  the  Treasury  by  bribes;  and 
evidencing  a  great  ambition  and  scorn  to  his 
majesty's  power,  by  threatening,  '  that  if  his 
'  majesty  did  not  confirm  the  estates  of  a  party, 
'  at  that  time  headed  by  the  said  earl,  that  his 
'  majesty  should  be  compelled  to  do  it  with 
'50,000  swords:'  and  for  exercising  high  op- 
pressions and  extortions;  and  also  forgiving 
his  majesty  false  informations  and  sugges- 
tions.' 
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tant  subjects,  we  will  receive  you,  and  do  < 


best  to  restore  you  to  tlie  rest  of  your  domi- 
nions.' This  was  as  early  asaoy.  If  doubted,  , 
the  king  will  clear  it.  If  this  be  true,  and  , 
whilst  uo  compel  led  by  necessity,  and  out  of 
choice  and  duty,  is  it  likely  that  when  the 
king  was  actually  restored  he  should  say  these 
words?  Fitter  for  Bedlam,  if  ever  he  said 
fbeio,  than  to  be  here,  and  is  it  hkely  than  in 
six  or  seven  years  he  should  put  nothing  in 
v  action  2  50,000  swords  must  surely  be  meant 
English.  He  has  done  several  services  since 
the  words,  but  no  overt  act  since  the  saying 
then.  That  a  man,  at  the  head  of  an  army 
seven  years,  should  not  do  some  overt  act,  is  j 
strauge.  That  these  words  should  lie  seven 
years  concealed  is  a  misprision  of  treason. 
Not  accused  of  any  overt  act,  since  only  men 
say  it.  What  he  can  say  in  point  of  law  will 
be  ridiculous ;  yet  though  the  words  that  were 
asserted,  the  judges  declared  formerly  not 
treason,  ye  he  trusts  more  in  the  judgment  of 
the  house.  '  Concealing  his  majesty's  affairs, 
and  advancing  his  private  fortune/  are  gene- 
rals :  Humbly  desires  no  more  to  be  done  for 
him  than  your  justice  will  put  you  upon;  and 
so  beseeches  God  to  direct  the  house,  and 
withdraws.* 

Sir  Wm.  Lemi$  moved  to  have  die  Accusa- 
tion remitted  to  the  King's  Bench. 

Sir  Tko.  Clifford.  Would  not  hove  the 
sword  of  this  house  of  Impeachments  be  blunt- 
ed upon  offences  of  this  nature:  stars,  in  their 
courses,  do  not  amaze  us ;  but  comets  give  as  ap- 
prehensions. Would  have  impeachments  of  this 
nature  upon  great  and  considerable  occasions? 

Serj.  Maynard,  considering  tlie  time,  and 
the  thing,  if  ever  it  was,  and  tlie  petitioners 
must  go  into  Ireland  for  their  witnesses,  and 
this  noble  lord's  reputation  suffer  in  the  mean 
time,  would  have  it  referred  to  the  law.  One 
of  the  king's  council  once  under  the  gallery,  he 
remembers,  desired,  in  another  case,  this  might 
be  tlie  question.  If  any  man  in  bis  conscience 
thinks  this  to  be  treason,  let  him  say  Aye. 

Mr.  Solicitor  Finch.  There  is  little  foun- 
dation in  lord  Orrery's  Answer  made)  to  build 
upon.-  We  may  say  by  his  Answer,  that  the 
greatest  part  is  not  probable,  and  some  things 
impossible  to  be  true.  He  affirms  words  may 
be  treason,  or  not,  according;  to  circumstance 
and  in  a  case  of  blood  infinitely  to  be  consi- 
dered before  acted*— To  say,  '  I  will  kill  the 
king,'  ever  was  treason.  By  a  statute  of  Hen. 
6.  it  was  felony  to  scatter  papers  that  soch  and 
such  a  man. has  spoken  treason.    The  words 

"  '       '       ■■■„'■  '      •    t       "•    -r* 

•  "  Lord  Orrery  defended  himself  so  well, 
that  his  Charge  produced  no  effect ,except  open- 
ing the  eves  of  such  of  his  old  friends  as  had 
differed  from  him,  and  who  now  saw,  with  how 
■mail  reason  they  had  taken  this  step,  and  how 
far  he  was  from  endeavouring  to  return  it  re- 
straining  himself,  on  the  contrary,  within  the 
strict  bounds  of  a  direct  defence,  as  the  an- 
swers to  jhe  charge  show."    Biogr.  Brit. 


•  "  Though  the  managers  of  this  affair  had 
inteiest  enough  to  procure  a  vote  for  bringing 
over  witnesses,  yet  they  had  more  *k  than  to 
trust  the  house,  or  his  lordship,  with  the  el- 
am  inati  on  of  those  witnesses^  and  so  the  mat- 
ter fell."    Biogr.  Brit. 

"  Thus  ended  this  affair.  No  witnesses  ever 
came,  no  prosecution  was  carried  on  at  law, 
nor  was  any  farther  attempt  ever  made  against 
lord  Orrery.  Had  he  continued  still  president 
of  Monster,  it  is  more  than  probable,  that  the 
name  of  sir  £dw.  Frtoharris  and  master  Philip 
Alder  bad  not  been  entered,  on  any  occasion, 
in  the  Journals  of  parliament.  But  when  the 
lion  has  lost  bis  strength,  the  wild  asses  and 
all  the  uuclean  animals  of  the  wood,  trot  forth 
from  their  lurking-places,  and  cowardly  spurn 
at  him."  Preface  to  the  Earl  of  Orrery^ 
State  Papers,  published  by  his  great  gvandeow. 


to  be  treason  must  be  wkhin  such  a  time ;  for 
the  words  should  be  after  the  settlement  in  Ire- 
land ;  and  what  need  *  compelling/  when  the 
tlung  is  done,  and  all  the  acU  concomitant  aud 
subsequent  have  been  for  quiet  and  settlement  f 
Let  every  man  lay  his  hand  apon  bss  heart* 
It  is  an  accusation  to  this  house,  and  from  this 
house ;  will  you  imprison  upon  out-doors  ac- 
cusation ?  You  may  have  the  house,  at  this 
rate,  garbled  when  you  please.  Would  have 
the  accusations  transmitted  to  the  sard  lieute- 
nant in  Ireland,  where  the  offences  charged 
were  done,  aad  so  represent  it  to  the  king. 

The  question  being  propounded,  That  a  day 
be  appointed  for  the  accusers  to  produce  wit- 
nesses to  make  good  the  charge,  the  previous 
question  for  putting  it  was  carried,  116  to  114. 
After  which  the  mam  question  passed  in  the 
negative,  121  to  118.  It  was  then  resolved, 
"  That  this  accusation  against  the  earl  of  Orrery 
be  left  to  be  prosecuted  at  law." 

Dec.  10.  Sir  Robert  Carr,  moves  that  wit- 
nesses may  be  sent  for  by  order,  there  being, 
he  bears,  strict  proceedings  against  persons 
who  come  over  out  of  Ireland,  without  leave, 
by  loss  of  command :  would  not  have  the  busi- 
ness lie  at  our  doors. 

Col.  SanHy.  The  lord  lieutenant  of  Ireland 
is  so  strict  upon  our  members,  that,  if  they  come 
over  to  do  their  duty  here,  others  must  be  put 
into  their  commands.  Moves  that  some  direc- 
tions may  be  given  to  prosecute  lord  Orrery ; 
for  bis  being  quit  of  bis  Charge  will  be  tee 
greatest  honour  that  ever  came  to  bias. 

Mr.  WUd  said,  that  when  sir  John  Moviey 
was  accused  of  high  treason,  he  was  to  answer , 
it  at  the  bar,and  it  was  referred  to  the  law,  but 
no  particular  direction  given  in  it.    * 

Sir  Tho.  Mere*.     The  lawyers,  una  voc*, 
said,  That  the  charge  was  Treason  ;    but  that      ( 
question  was  not  in  lord  Orrery,  who  was  used 
very  civilly;    but  would  not  have  us  lose  our 
justice  in  our  civility. 

Col.  Birch  would  not  have  the  thing  reached 
into  but  in  a  straight  line. — It  was  then-  resolved 
to  address  the  khig,  that  witnesses  may  have 
liberty  to  come  over  from  Ireland.* 
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229.  The  Trial  of  Robert  Hawkins,  Clerk,  late  Minister  of  Chil- 
ton, at' the  Assizes  at  Aylesbury,  for  Felony :  21  Charles  IL 
a.  p.  166&.    [Written  by  Himself.] 

UPON  Tuesday,  being  the  9lb  of  March, 
1609,  I  went  to  Aylesbury,  sod  got  thither 
•bout  four  of  the  clock  in  the  afternoon,  and 
about  the  tame  time  came  hi  the  reverend 


judges,  vis:  Sir  Matthew  Hale,  knt.  (then 
Lord  Chief  Baroa  of  his  majesty's  court  of 
Exchequer,  bat  now)  Lord  Chief  Justice  of 
England;  and  Hugh  Windham,  Serjeant  at 
Law. 

And  upon  Wednesday  the  10th  of  March 
the  Assises  began,  and  in  the  afternoon  of  the 
tame  day,  Larimore,  by  the  advice  of  sir  John 
Croke,  who  had  then  got  leave  to  come  to  the 
Assizes,  carried  his  bill  of  Indictment  against 
me>  to  the  grand  jvry :  Their  names  were  as 
followetb,  John  Hilt,  Samuel  6range,  Richard 
Cokeman,*  Jacob  Sole,  Thomas  Redding,  Tho- 
mas Berringer,  Clement  Samraerford,  John 
Winter,  Jolm  Burnham,  Ralph  Rice,  Jonathan 
Tomline,  William  Barret,  John  Butterfield, 
William  Pedder,  John  Fosket,  John  Sare, 
John  Aferydale,  Robert  Worrel,  George  Wells, 
in  all  19,. 

These  were  the  gentlemen  of  the  Grand 
Inquest  for  the  body^sf  the  county  of  Backing- 
bam,  and  unto  them  tlte  aforesaid  Larimore 
exhibited  his  Bill  of  Felony  against  me ;  the 
sum  and  substance  of  it  was  as  followetb  : 

1  Tlie  Grand  Inquest  of  our  sovereign  lord 

*  the  king  upon  their  sacred  oaths  present,  that 
'  Robert  Hawkins,    late  of  Chilton,   in   tfae 

*  county  aforesaid,clerk,  did  upon  the  18th  Sept. 
'  in  the  30th  year  of  the  reign  of  our  sovereign* 
<  lord  Charles  the  2d,  by  the  grace  of  God,  &c. 

*  with  force  and  arms,  ore.  at  Chilton  afore- 

*  said,  in  tin;  county  aforesaid,  two  gold  rings, 
4  each  of  them  at   the  value  of   10t. ;    one 

*  white  Holland  apron,  of  I  be  value  of    is. 

*  6rf. ;   two  pieces  of  gold,  each  of  them  at 
- • the  value  of  10*.,  and  19*.  in  silver,  of  the 

'  goods  and  chattels  of  Henry  Larimore,  in  the 

*  parish  and  connty  aforesaid,  then  and  there 

*  being  found,  then  and  there  feloniously  he 
■*  did  steal,  take,  and  carry  away,  contrary  to 

*  the  peace,  &c/ 

This  Bill  was  signed  by  the  grand  jury,  Billa 
Vera,  and  returned  to  toy  lord  chief  baron 
Hale,  who  then  sat  on  the  crown's  side,  or 
upon  life  and  death,  about  six  of  the  clock  at 
night. 

Upon  Thursday  the  11th  of  March,  1669, 
my  lord  chief  baron  came  to  the  hall  about 
eight  of  the  clock  in  ibe  morning,  and  the  court 
being  set,  I  rendered  myself  willing  to  be  tried 
according  to  the  laws  of  this  kingdom.  And 
when  the  derk  of  the  assizes  saw  me  bow  to 
the  court,  lie  then  informed  my  lord,  and  said, 
This  is  Mr.  Hawkins,  who  stands  indicted  for 
felony ;  and  then  the  clerk  of  the  Arraignments 
fead  the  bill,  wjnch  was  signed  and  returned, 


as  aforesaid;  and  then  I  was  sac  to  the  bar, 
without  any  other  prisoners* 

Clerk  of  the  Arraignments   said,    Robert 
Hawkins,  hold  up  thy  hand,  which  I  then  did, 
and  then  the  clerk  read  the  indictment  against . 
me  as  folio  weth: 

4  You  stand  indicted  in  Aylesbury,  in  the 
1  county  of  Bucks,  by  the  name  of  Robert 
4  Hawkins,    late  of  Chilton*   in  the  county 

<  aforesaid,  clerk,  for  that  you  the  said  Robert 
'  Hawkins,  not  having  the  fear  of  God  beford 
'  yoe-r  eyes,  upon  the  18tli  of  September,  in 
'  the  30th  year  of  rite  reign  of  our  sovereign 
'  lord  Chartee  the  second,  by  the  grace  of  God, 
'  &c.  with  force  -and  arms,    &c.  at  Chilton 

*  aforesaid,  in  the  county  aforesaid,  rnreo  the 
'  dwelling  house  of  one  Henry  Larimore  relo- 
'  niously  did  enter,  and  two  gold  rings  at  the 
'  value  of  10s.  each  of  them ;  one  white  Hoi- 

*  land  apron,  of  the  value  of  Is.  6d. ;  two 
'  pieces  of  gold,  each  of  them  at  the  valud 

<  of  10s.  and  1,9*.  in  silver,  of  the  goods  and 
1  chattels  of  him,  the  said  Henry  Larimore 
'  then  and  there  being  found,  then  and  there 
'  feloniously  you  did  steal,  take,  and  carry 
'  away,  contrary  to  the  peace  of  our  said  sove- 

*  reign  lord  the  king,  his  royal  crown  and  dig- 

*  nity,&c.' 
How  sayest  thou,  Robert  Hawkins,  art  tboa 

guilty  of  the  felony  whereof  thou  standest  in- 
dicted, or  tfot  Guilty  ? 

R.  Hawkins,    Not  Guilty,  my  lord. 
Clerk.    How  wilt  thou  be  tried  ? 
Hawkins.    By  God  and  my  country. 
Clerk.    God  send  you  a  good  deliverance. 
Court.     Call  the  Jury,    [which  the  cletfc 
didj    , 

Crier.  Call  these,  vrz.  Richard  Lambourne, 
James  Reynolds,  Jan.  Robert  Hoare,  I  chal- 
lenged him.  JTL.  C.  B.  Set  him  by.]  Ed- 
ward Butler,  Tho.  Coles,  I  challenged  him. 
[L.  C.  B.  Set  him  by.]  Richard  Hearnese, 
Thomas  Sanders-of  Chilton  was  challenged  by 
Larimore,  contrary  to  custom.  Edward  Car- 
ter. John  Goodwyn.  William  Porter.  John 
Ringham.  William  Cannon,  jsn.  William 
Weld),  Edward  Cope,  Francis  Kussel. 

All  these  being  in  number  15,  but  three  of 
them  were  challenged,  two  of  them  by  me  (I 
being  informed  they  were  no  friends  to  the 
church  of  England;)  and  for  the  third,  v'12. 
Mr.  Tho.  Sander 6,  he  was  challenged  by  Lari- 
more contrary  to  custom,  without  shewing  any 
reason,  he  being  a  neighbour  that  knew  us 
both,  and  the  business,  better  than  any  of  the 
rest  of  the  jarors.  The  other  twelve  were 
sworn  as  followetb  : 

Clerk.    Rob.  Hawkins,  hold  up  thy  band'; 
which  I  did.         *  . 
Murthul.     Bichard   tambourne,   lay  thy 
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you  do  find  him  Not  Guilty',  you  shall  enqoire 
if  he  fled  for  the  same  ;  if  you  do  find  that  lie 
fled  for  the  same,  you  shall  euquire  what  goods 
and  chattels,  as  if  you  had  found  him  GuiJtj: 
if  you  find  him  Not  Guilty,  and  that  he  did  out 
flee  for  the  same,  you  shall  say  so, and  no  moie; 
aiul  hear  the  evidence. 

Heury  Larimore,  the  prosecutor,  was  sworn. 
Here  I  took  pen,  ink,  aud  paper,  to  take  note 
at  the  bar. 

Larimore  said,  May  it  please  your  honour, 
my  lord,  upon  Friday  the  18th  of  Sept.  in  the 
year  of  oar  Lord  1668  between  twelve  and  one 
o'clock  at  noon,  I  locked  my  doors  fast,  and 
left  nobody  in  my  house,  putting  the  keys  in 
my  pocket.  I  went  to  a  hemp-plot,  about 
two  furlongs  from  my  house,  to  pluck  hemp ; 
where  I,  and  the  rest  of  my  family,  continued 
till  an  hour  and  half  of  *sun-set,  and  then  com- 
ing home,  found  my  doors  wide  open :  so  1 
went  in,  aud  run  up  the  stairs  into  my  cham- 
ber (or  upper*  loft,  over  lny  inward  chamber 
where  1  lie.)  I  then  hearing  a  noise  i«  the 
chamber  where  I  lie,  just  under  me,  I  peeped 
down  through  some  of  the  chinks  of  (he  loft- 
boards  :  there  I  saw  this  Mr.  Hawkins  (point- 
ing with  his  left  hand  towards  me,  but  having 
his  face  all  that  time  towards  the  judge)  ran- 
sacking and  rifliugof  a  box,  in  which  box,  was 
then,  amongst  other  goods,  one  white  Holland 
apron,  a  purse,  and  in  that  purse  was,  at  that 
time,  two  gold  hogs,  each  of  them  of  the  value 
of  10s.  two  ten  shilling  pieces  of  gold,  and  19m. 
in  silver,  all  the  which  said  gold  rings,  gold  and 
silver  (except  one  small  piece  of  silver  or  two) 
I  then  saw  this  Mr.  Hawkins,  that  is  now  the 
prisoner  at  the  bar,  take  and  turn  out  of  this 
very  purse,  which  I  do  now  shew  unto  your 
honour;  and  he  did  then  steal  and  carry  away 
all  the  foresaid  rings  and  money,  with  the  said 
Holland  apron.  All  these  things,  my  lord,  I 
saw  him  take  out  of  my  box  and  purse,  for  I 
was  all  that  time  looking  through  the  chiuks  of 
the  board.  Aud  when  Mr.  Hawkins  heard 
some  noise  above,  I  further  saw  the  prisoner 
now  at  the  bar  go  out  of  my  said  lower  room 
where  ray  box  was,  and  glanced  by  the  stair- 
foot  door,  and  so  run  out  of  my  house,  with  a 
great  bunch  of  keys  in  his  hand,  down  my  yard, 
and  hid  himself  in  a  close  where  there  were  some 
bean*  and  weeds.  All  this,  my  lord,  1  saw 
with  my  own  eye.  Moreover,  my  lord,  1  having 
a  warruut  from  sir  Richard  Piggot  to  search  fur 
the  said  rings  and  money,  &c.  I  did  upou  the 
next  day  (it  being  Saturday,  and  the  19th  of 
September)  after  Mr.  Hawkins  had  robbed  me, 
call  Richard  Alayne,  jun.  the  constable,  and 
Mr.  Tlio.  Beamsley,  tithing  man,  with  some 
others  of  our  town,  to  search  Mr.  Hawkins's 
house  for  my  said  money  and  goods,  which  the 
day  before  I  saw  him  steal  from  me:  but  he 
relusiug  to  open  his  door*  or  to  let  us  search; 
when  we  saw  that,  the  constable  broke  open 
his  doors,  and  then  we  went  hi,  and  searching 
his  house,  I  did  then  find  in  an  inward  room 
below  stairs,  in  a  basket  hanging  on  a  pin  (pat 
amongst  papers  and  rags,  and  other  trumpcrjf) 


hand  upon  the  book  ;  look  upon  the  prisoner. 
4  You  shall  well  and  truly  try  and  true  deli- 

*  verance  make  between  our  sovereign  lord  the 
4  king,  and  the  prisoner  at  the  bar,  whom  you 

*  shall  have  in  charge  according  to  your  evi- 
dence, So  help  you  God:  kiss  the  book.' 
And  so  were  all  the  rest  sworn. 

Clerk.  Crier,  count  these.  Richard  Lam- 
bourne,  James  Reynolds,  two,  &c.  twelve  good 
men  and  true,  stand  together,  and  hear  your 
evidence. 

Clerk.    Crier,  make  a  proclamation. 

O  yes,  &c. 

4  If  any  man  can  inform  my  lords,  the  king's 
'justices,  the  king's  serjeant, or  the  king's  at- 
4  torney,  of  any  murders,  felonies,  or  treasons, 
'  done  or  committed  by  the  prisoner  at  the 
4  bar,  before  this  Inquest  be  taken,  between  our 

*  sovereign  lord  the  king  and  the  prisoner  at  the 
4  bar,  let  tbem  come  forth  and  they  shall  be 
4  heard,  for  now  the  prisoner  at  the  bar  stands 
4  upon  his  deliverance.  And  all  others  bound 
4  by  recognisance  to  give  in  evidence  against 
4  the  prisoner  at  the  bar,  come  forth  and  give 
4  your  evidence,  or  else  you  will  forfeit  your 
4  recognizances.' 

Clerk.  Crier,  call  the  witnesses :  viz.  Hen- 
ry Larimore,  sen.  the  prosecutor.  Richard 
Mayne,  jun.  constable.  Tho.  Beamsley,  Ti- 
thirigiuan  (brother  in  law  to  the  said  Larimore.) 
Dodsworth  Croke,  esq. ;  (sir  John  Croke's 
eldest  son.)  John  Cox.  Henry  Larimore, 
son  to  the  said  Larimore,  near  SO  years  old, 
and  not  baptized.)  Mary  Keen,  Joan  Beams- 
ly  (sister  to  the  said  Larimore.)  Margaret 
Larimore  (wife  to  the  said  Larimore.)  John 
Chilton.  William  Croke,  gent,  (son  to  sir 
John  Croke.)  John  Boyse,  Thomas  Welch, 
Samuel  Salter,  John  Stop  [sir  John  Croke's 
man.)  Francis  Luce,  William  Mantill,  alias 
Miles  (nt  phew  to  the  said  Larimore.)  Rich- 
ard Mantill,  alias  Miles  (brother  in  law  to  the 
said  Larimore.)  Tho.  Croxton,  of  Weston, 
en  the  Green,  in  the  county  of  Oxon,  yeo- 
man. Nicholas  Sanders,  Christopher  Be- 
thum.  fyiward  Good,  of  Long  Crendon, 
clerk,  a  person  that  committed  a  riot  and 
forcible  entry  upon  my  church  at  Chilton. . 

All  these  (being  in  number  22)  were  wit- 
nesses procured  (by  sir  John  Croke  and  Lari- 
more) and  sworn  against  me. 

Clerk.  Rob.  Hawkins,  hold  up  thy  hand, 
(which  I  did.) 

Here  the  Indictment  was  again  read. 

The  clerk  speaks  to  the  Jury  thus.  Look  upon 
the  prisoner,  you  that  be  sworn.  You  shall  un- 
derstand that  the  prisoner  at  the  bar  hath  been 
arraigned  upon  this  Indictment,  and  thereunto 
hath  pleaded  Not  Guilty,  and  for  his  trial  hath 
put  himself  upon  God  and  the  country  ;  which 
country  you  are.  Your  charge  is,  to  enquire 
whether  the  said  Robert  Hawkins  be  Guilty  of 
ibis  felony  (in  manner  and  form  as  he  stands 
indicted,)  or  Not  Guilty  :  if  you  find  him 
Guilty,  you  shall  enquire  what  goods  and  chat- 
tels, lands  and  tenements  he  had  at  the  time  of 
•esaswitting  this  felony,  or  at  any  time  since :  if 
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this  gold  ring,  and  this  five- shilling  piece  of  sil- 
ver. And  I  do  swear,  that  this  ring  and  piece 
of  silver  is  one  of  the  same  rings  and  pieces  of 
silver  which  the  day  before  I  saw  the  prisoner 
now  at  the  bar  take  out  of  this  very  purse,  it 
being  Friday  the  18th  of  Sept.  and  an  hour  and 
au  half  before  sun-set. — This  was  the  sum  and 
substance  of  Larimore's  evidence,  whereupon 
in j  Lord  Chief  Baron  asleep*  Larimore  these 
questions. 

X.  C.  Baron  Hale.  Are  you  sure,  Larimore, 
that  you  left  your  doors  locked,  when  you  went 
out  to  pluck  hemp  ? 

larimore.    Yes,  my  lord,  I  am  sure  I  did. 
L.C.B.    When? 

Lar.     Between  19  and  1  o'clock  at  noon. 
X.  C.  B.    Upon  what  day  was  it? 
Lar.     It  was  upon  the  18th  of  September 
last  past,  my  lord. 

X.  C.  B.  Upon  what  day  of  the  week  was  it  ? 
Lar.     It  was  upon  Friday,  my  lord. 
X.  C.  B.    In  what  year  was  it  ? 
Lar.    It  was  in  the  year  of  our  Lord  1668, 
my  lord. 

X.  C.  B.  *  Are  you  sure  that  your  chamber- 
door  where  your  box  stood  was  locked  at  that 
time? 

Lot.    I  cannot  certainly  tell,  my  lord. 
X.  C.  B.     Was  the  box  locked  at  that  time? 
Larimore  to  this  question  paused  a  while, and 
gave  no  answer. 

Marshal     My  lord  desires  to  know  whether 
your  box  was  locked  at  that  time  when  you  lost 
your  money  and  goods  out  of  it. 
Lar.     It  was  locked,  my  lord. 
Clerk.    Was  it  at  that  time  locked,  by  the 
oath  you  have  taken  ? 

Lar.  It  was  locked,  if  it  shall  please  your 
honour.  « 

X  C.  B.  Were  the  locks  of  the  doors  and 
box  broken  ? 

Lar.  My  lord,  I  cannot  certainly  tell,  but 
J  do  believe  that  they  were  picked  open  with 
some  pick-lock  or  false  key. 

X.  C.  B.  Did  you  see  him,  that  is  now  the 
prisoner  at  the  bar,  in  your  house  at  that  time, 
apd  in  that  posture,  by  the  oath  you  have  taken  ? 
Lar.  I  did  then  see  hioi  that  is  now  the 
prisoner  at  the  bar,  in  my  house,  my  lord,  as  I 
said,  before. 

X.  C.  B.  At  what  trine  of  the  day  was  it 
that  yon  saw  him  in  your  house? 

Lar.  It  was  an  hour  and  half  before  sun-set. 
X.  C.  B.  said  to  me,  Sir,  will  you  ask  Lari- 
more any  questions  before  we  call  more  wit- 
■esses? 

Hawkins.  Yes,  my  lord,  if  I  may  have  leave. 
X.  C.  B.     Sir,  you  may  proceed  to  your 
questions. 

Hawkins.    I  humbly  thank  your  honour. 
Hawkins.    I  pray,  my  lord,  ask  Larimore  if 
he  be  sure  that  I  am  the  person  that  robbed 
bun. 
X.  C.  B.    Larimore,  answer  to  the  question. 
Lar.    Yes,  my  lord,  I  am  sure  he  is  the  per- 
son that  robbed  me,  for  I  know  him  very  well. 
Hawk.      Why  did  you  say  before  sir  John 


Croke,  when  I  was  before  him,  that  you  eouJd 
not  say  that  I  had  stolen  them  f 

Lar.  1  said  no  such  thing,  this  all  that  were 
there  can  justify. 

Hawk.  My'  lord,  I  desire  to  know  of  Lari- 
more if  he  be  .sure  that  it  was  upon  a  Friday; 
and  the  18th  of  September  1668,  and  in  ea 
hour  and  half  before  sun- set,  when  he  saw  me 
iu  his  house  robbing  him. 

Lar.  replied,  that  it  was  upon  that  day  and 
time,  as  near  as  he  oould  glials. 

Hawk.  Why  (when  Larimore  found  his 
doors  open,  which  he  expected  to  have  found 
locked)  did  not  he  call  some  of  his  neighbours 
to  assist  him  in  searching  his  bouse,  and  to  se- 
cure roe,  or  anv  other  person  which  he  might 
find  robbing  him,  rather  than  to  ran  up  stairs 
by  himself  to  alarm  any  person  that  was  in  hit 
house,  and  thereby  giving  them  opportunity  to 
escape  ? 

Larimore  said,  He  did  not  then  so  well  con- 
sider of  it  as  now ;  but  being  willing,  seeing  his 
doors  open,  ran  up  the  stairs  to  know  what  the 
matter  was,  and  looking  through  the  chinks  of 
the  lufr,  saw  me  in  his  house,  as  aforesaid. 

Hawk.  Larimore,  did  you  speak  to  me  when 
you  saw  me,  or  endeaveur  to  stay  me  ? 

Lar.  replied,  That  he  was  for  that  time  so 
amazed,  that  he  could  not  speak  to  me. 

Hawk.  My  lord,  I  think  he  is  still  in  great 
amazement. 

Hawk.  Was  my  house  the  first,  or  the  only 
house  you  searched? 

Lar.  replied,  No. 

Hawk.  If  you  saw  me  commit  the  robbery 
in  your  bouse,  why  then  did  you  search  other 
houses  for  the  goods  which  yon  saw  me  steal  ? 

Laf.  replied  to  this,  That  he  bad  been  rob^  v 
bed  at  several  other  times. 

Hawk.  Why  did  not  you  then  rather  send 
out  hue  and  cries  to  apprehend  my  person, 
than  to  search  my  house;  and  why  did  not  you 
charge  me  with  flat  felony  before  sir  Richard 
Pigott,  of  whom  you  had  your  warrant,  if  you 
saw  me  rob  you  ? 

Lar.  to  these  questions  made  no  direct  an- 
swer. 

L.  C.  B.  Mr.  Hawkins,  will  you  ask  Lari- 
more any  more  questions  ? 

Hawk.  No,  my  lord,  not  at  present ;  but 
when  I  come  to  my  defence,  I  hope  I  shall  be 
heard. 

L.  C.  B.  You  shall  be  heard  at  large,  and 
so  shall  they. 

Hawk.    I  humhly  thank  your  honour. 

Clerk.  A&s.  Larimore,  who  shall  be  next 
called? 

Lar.    Call  Henry  Larimore  the  younger. 

Clerk.  Crier,  call  Henry  Larimore  the 
younger:  who  answered,  Here,  sir. 

Marshal,  hay  your  hand  upon  the  book, 
look  upon  the  prisoner. 

Hawk.    My  lord,  may  I  be  heard  a  word  f 

X.  C.  B.    Ves,  sir,  you  may  go  on. 
'  Hawk.    I  humbly  thank  your  honour. 

Hawk.  My  lord,  i*  it  usual  to  admit  persons 
that  are  not  baptized  to  give  evidence  upon  a 
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trial  q{  life  end  death  f  for  that  person  which 
is  now  about  to  be  sworn  (i  suppose)  u  not 
baptized.   . 

lL  C.  B.  Sir,  a  person  thai  is  not  baptized 
may  be  sworn,  a*id  give  evidences,  in  case*  of 
ftjorty. 

Hawk.  My  lord,  I  submit,  but  am  not  fully 
satisfied  in  it ;  and  if  occasion  be  I  shall  crave 
counsel  in  f  hat  point,  it  being  matter  of  law, 
and  not  of  face. 

X.  C.  JB.    The  Jury  may  consider  of  it. 

Hawk.  My  lord,  I  doubt  not  but  tbay  will 
weigh  of  what  validity  the  oat b  and  evidence  of 
such  a  person  is. 

Larimore  Juo.  My  lord,  upon  the  18th  of 
September,  I  came  home  a  little  alter  my  fa- 
ther, and  coming  m  the  yard,  I  saw  this  Mr. 
Hawkins,  that  is  now  at  the  bar,  run  oat  of  my 
father's  house,  with  a  great  bunch  of  keya  i" 
bis  hand,  and  run  down  jny  father's  yard,  and 
bid  bunaelf  in  a  close  with  beans  and  weeds ; 
aad  when  I  came  into  my  father's  house,  I 
naked  him  what  Mr.  Hawkins  did  there  ;  He 
answered  rue,  that  he  had  done  too  much  there, 
for  he  had  robbed  him. 

£.  C.  &    What  day  of  the  week  was  it  ? 

Lar.  Jan.    J&  was  upon  a  Friday. 

L.  C,  B.    In  what  year  was  it  r 

Lar,    It  was  this  last  September,  my  lord. 

Xu  C.  B.    WH1  you  ask  him,  any  questions  ? 

Hawk.  Yes,  my  lord,  if. I  may  be  per- 
mitted. 

L.  C.  B.  You  may  proceed  to  your  ques- 
tions. 

Hawk.  Larimore,  are  you  sure  that  I  am 
the  person  which  you  saw  run  out  of  your  fo<- 
ther's  house? 

Lar.  Yea,  I  am  rare  that  you  are  the  same 
person  that  I  then  saw  run  down  my  father's 
yard. 

Hawk.  What  time  of  the  day  was  it  when 
you  saw  me  ? 

Lar.  It  was  an  hour  and' a  half  before  the 
tun  was  down. 

Hawk.  Was  your  father  within  when  you 
came  there  ? 

Lar.  He  was  within  when  I  came  there, 
and  I  aaked  bim  as  aforesaid. 

Hawk,  Did  your  father  say  no  more  to  you, 
tfeaii  whet  you  have  related  ?  and  did  not  be 
enquire  which  way  I  ran,  or  we  at  ? 

Lar.  He  said  no  more,  but  that  you  had 
robbed  him* 

Hawk.  My  lord,  and  you  of  the  Jury,  Is  it 
likely,  that  when  the  father  had  seen  me  cum- 
mil*  robbery  io  bis  bouse,  and  the  sen  coming 
in  immediately  upon  it,  that  the  father  would 
not  ask  of  him  wjricb  way  I  went  ? 

Hamk.  My  lord,  I  hire  done  with  bim  at 
present. 

Lar.  Sen.  My  lord,  pray  let  Joan  Beamsly 
be  called  next. 

Qkrk.    Crier,  call  Joan  Beamsly. 

Crier.  Joan  Beamsly.  She  assweeed,  here, 
Sir. 

Jiwo  Beanuly.  May  it  please  your  honour, 
my  lord,,  upon  .Eriday  the  tftfe.  of  September 
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last  past,  about.an  hour  and  a  half  before  sun- 
sex,  as  I  was  going  to  milking,  in  the  street, 
near  Larimore's  house,  J  met  Henry  Larimore 
the  Younger,  and  being  at  that  time  much  trou- 
bled with  the  tooili-ach,  I  told  bim  of  it,  desir- 
ing him  to  help  me  to  some  hot  water,  for  I 
believed  that  might  give  me  ease ; .  Larirooit 
replied,  that  if  I  would  go  with  him'  to  his  fa* 
\  therms  house,  he  would  help  me  to  some :  so 
going  both  together,  we  saw  this  Mr.  Hawkins, 
that  is  now  the  prisoner  at  the  bar,  run  out  of 
Larimore's  house,  with  a  great  bunch  of  keya  io 
his  hand,  and  run  down  Larimore's  yard  into  a 
close  of  beans  and  and  weeds,  and  there  bid 
himself;  and  when  we  came  into  JUuimore'i 
house,  I  there  heard  young  Larimore  ask  his 
father  what  Mr.  Hawkins  did  there  ;  Lawroore 
told  his  son  that  he  had  done  too  much  there, 
for  he  had  robbed  him.  [When  my  lord  chief 
baron  Hale  heard  how  these  three  witnesses 
agreed  in  their  evidence,  be  said,  Here  is 
enough  sworn,  if  believed,  to  hang  twenty  meo. 

Hawk.  I  doubt  not  but  to  clear  myself, 
notwithstanding  their  evidence,  if  I  may  ha 
beard. 

L.C.B.    You  shall  be  beaPd. 

Hawk.    I  humbly  thank  your  honour. 

L.C.B.  Larimore,  have  you  any  more 
witnesses? 

Lar.  Yes,  if  it  may  your  honour,  a  great 
many  more. 

X.  C.  B.    Who  are  obey  ?  Call  them. 

Lar.    Call  Richard  Mayne,  constable. 

Mayne.  My  lord*  upon  Saturday  tba  19th 
of  September  last  past,  came  Henry  Lanmore 
senior  to  me,  and  giving  me  a  warrant  from  air 
Richard  Pigott  to  search,  commanded  me 
(amongst  others)  to  search  Mr.  Hawkins  for 
some  mpney  and  goods,  which  he  had  lost;  and 
when  I  saw  his  warrant,  I  went  to  Thomas 
Beamsly,  tithing- man,  and  charged  him,  with 
three  or  four  others,  to  asti't  me;  and  coming 
to  Mr.  Hawkins's  house,  he  denying  to  open 
his  doors,  I  broke  them  open,  and  I  went  into 
his  house,  and  Henry  Larimore  sen.  did  find  in 
a  basket  this  gold  ruig,  and  five-shilling-piece 
of  silver  (Mr.  Uawkine  himself  being  by  whilst 
he  found  them) ;  so  we  had  him  be&re  sir  John 
Groke,  who  committed  him  to  prison,  and  so 
on  Sunday  morning  we  brought  him  to  Ailes- 
bury,  This  also  was  sworn  by  Dodsworth 
Croke,  esq. ;  Thomas  Beam>ly,  and  young  La- 
rimore. 

L.  C.  B.  said  to  me,  Wall  you  ask  these 
witnesses  any  questions? 

Hawk.  Yes,  my  lord,  if  I  may  be  per* 
nutted. 

L  C.  JB.    You  may  go  on  to  your  questions. 

Hawk.  Mayne,  constable,  did  Larimore  de- 
sire you  to  search  my  house  clone,  and  did  he 
then  tell  you,  that  he  saw  jae  rob  bim  the  day 
before. 

Constable.  Larimore  did  desire  me  to  search 
several  houses,  bat  did  not  say  to  me  that  be 
saw  you  rob  bias. 

Hawk.  When  is  the  warrant  upon  which 
you  brake  open  my  house?  1  desire  to  see  i*. 
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Const.    Here  it  is. 

Hawk,  Was  it  Larimore  himself  that  found 
the  ring  and  five-shilling- piece? 

Const.  It  was  Henry  Larimore  the  elder 
that  found  it. 

Hawk.  Was  I  in  the  same  room  when  he 
found  them  ? 

Canst.  You  were  in  the  same  room  when  he 
found  them. 

Hawk.  This  was  proved  false,  by  Mr. 
Charles  Wilcox  and  Nicholas  Faulkner,  Which 
persons  kept  rae  in  the  Hall,  whilst  they  per- 
tended  to  nod  them  in  the  buttery. 

Hawk.  Constable,  why  did  you  compel  me 
to  go  before  sir  John  Croke,  which  you  knew 
was  my  adversary  ? 

Const.    We  did  not  force  you  before  him. 

Hawk.  This  I  proved  to  he  so,  by  Michael 
Reed,  gent.  jyir.  Tbo.  Saunders,  Mr.  Wilcox, 
Mr.  Goulder,  Robert  Casemore,  and  many 
others  that  saw  it. 

Hawk.  Constable,  why  did  you  advise  the 
gaoler,  Mr.  Burch,  to  load  me  well  with  irons  ? 

Const.    I  did  not  advise  him  to  do  so. 

Hawk.  Pray,  my  lord,  ask  the  gaoler,  Mr. 
Burch,  what  the  constable  said  to  him  when  he 
brought  me  thither. 

Clerk.  Mr.  Burch,  inform  the  court  what 
the  constable  said  to  you,  when  he  brought  Mr. 
Hawkins  to  you  at  a  prisoner. 

Gaoler.  My  lord,  when  the  constable  de- 
livered Mr.  Hawkins  to  roe  on  Sunday  morning, 
he  said,  that  Mr.  Hawkins  was  a  notorious 
picklock,  and  that  he  was  confident  lve  could 
pick  every  lock  about  the  prison,-  and  therefore 
he  advised  me  to  watch  him  narrowly,  and  load 
him  welt  with  irons. 

Thofnas  Beamsly  being  sworn,  his  evidence 
being  the  same  in  effect  with  the  constable's 
for  brevity  sake  I  omit ;  but  I  craved  leave  to 
ask  him  a  question  or  two ;  which  being  grant- 
ed, were  as  foHoweth. 

Hawk.  Beamsley,  pray  what  discourse  bad 
you  with  Mr.  Wilcox  upon  the  19th  of  Sep- 
tember, presently  after  my  bouse  was  broken 
up,  concerning  the  time  when  (as  your  brother 
pretended  to  you)  he  lost  the  ring  and  five 
shilling- piece  of  silver? 

Beamsly.  He  did  not  remember  that  he 
had  any  discourse  with  Mr.  Wilcox  about  that. 

Hawk.  Did  you  not  say  to  Mr.  Wilcox, 
that  your  brother  Larimore  told  you  that  he 
had  lost  the  stone  ring,  and  five-shilling  piece 
of  silver,  (which  as  he  pretended  was  found 
in  my  house)  before  the  difference  began  be- 
twixt me  and  your  brother;  and  moreover 
that  your  brother  said  he  had  an  intent  to 
search  for  the  same  a  month  before  ? 

Beamsly  replied,  that  be  did  not  remember 
any  such  discourse. 

Hawk.  My  lord,  may  I  be  heard  a  word 
or  two. 

L.  C.  B.    Yoo  may  go  on. 

Hawk.  My  lord,  I  suppose  that  1  can 
prove  these  Particulars. 

1.  That  Larimore  told  Beamsly  that  he  bad 
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lost  this  gold  ring  and  five-shilling-piece  of 
silver  now  io  question,  before  there  was  any 
difference  between  Larimore  and  myself,  which 
began  in  Michaelmas  tenn  1667.  This  was- 
proved  by  Mr.  Wilcox. 

2.  And  that  Larimore  confessed  upon  hie 
oath  before  sir  John  Croke  (upon  the  19th  of 
Sept.,)  when  I  was  committed,  that  be  loss 
the  said  ring  and  piece  of  silver  about  a  month 
before,  which  must  be  about  Aug.  19.  This 
was  proved  by  Mr.  Brown,  Faulkner,  and 
others. 

S.  I  can  prove  that  Larimore  told  sir  Rh 
chard  Pigott,  when  he  went  for  his  warrant  to 
search,  that  he  did  suspect  several  persons  for 
robbing  him  of  this  gold  ring  and  five*  shilling* 
piece,  and  that  I  Was  only  one  of  the  sua* 
pected  persons.  This  sir  Richard  Pigott  did 
acknowledge  lo  be  true. 

But  now  he  swears  that  he  saw  me  steal 
the  gold  ring  and  five-shilling-piece  out  of  hie 
house  on  Friday  the  18th  of  September,  an 
hour  and  a  half  before  sun-^t,  1668. 

Hawk.  I  pray,  my  lord,  and  you  that  are 
of  this  jury,  take  notice  of  this,  and  compare 
the  times  out  of  his  own  mouth ;  but  more  of 
this  when  I  come  to  make  my  defence. 

X.  C.  B.  Larimore,  have  you  any  more 
witnesses  ? 

Lar.    Yes,  my  lord. 

L.  C.  B.    Call  them,  who  are  they  ? 

Lar.    Call  Margaret  Larimore. 

Margaret,  the  wife  of  Henry  Larimore  being 
sworn  said,  That,  wheu  she  was  a  servant^  to 
Larimore,  which  now  is  her  husband,  she  had 
seen  Mr.  Hawkins,  at  several  unseasonable 
hours  in  the  night  (when  her  master  was  in  bed) 
lying  lurkiag  in  and  about  ber  master's  liou«e, 
yard,  windows,  and  doors,  and  said,  that  she 
believed  he  lay  there  for  no  good  intent. 

Hawk.  My  lord,  may  1  ask  this  woman  a 
question  or  two  ? 

L.  C.  B.    You  may  do  so  if  you  please. 

Hawk.  At  What  time  was  it,  Margaret 
Larimore,  that  you  saw  me  lurking  in  your 
master's  yard,  as  you  have  said  ? 

Marg.  Lar.    It  was  in  (he  night  time. 

Hawk.    But  how  long  may  it  be  since  } 

Marg.  Lar.  I  can't  tell,  it  might  be  about 
the  time  that  my  master  was  robbed.  [Here 
Larimore  prompts  his  wife,  which  I  told  my 
lord,  for  which  he  checked  him.] 

Hawk.  Did  you  speuk,  or  call  to  me,  when 
yoo  saw  me  there  ? 

Marg.  Lar.  No,  for  I  was  affrighted  at  it. 
This  same  was  also  sworn  by  Richard  Man  till, 
alias  Miles,  son-in-law  to  the  said  Larimore, 
ana*  also  by  William  his  son,  which  for  brevity 
sake  I  omit  farther  to  relate.. 

L.  C.  B.  Larimore,  have  you  any  more  ? 

Lar.  Ye?,  my  lord,  to  prove  that  this  ring 
and  five-shilling*piece  is  mine. 

L.  C.  B.    Call  them,  who  are  they  ?  f 

Lar.  Esq.  Dodsworth;  sir  John  Croke  t 
eldest  son,  and  Mr.  Good,  minister  of  Lo*>§ 
Crendon,  my  lord.  .     . 
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Clerk.  Crier,  call  Dodsworfb  Croke,  Esq. 
and  Edward  Good  of  Long  Creadon,  clerk : 
both  answered,  Here,  sir.  They  both  being 
•worn, 

Mr.  Dodsworth  Croke  said  at  followed), 
(caking  the  ring  in  his  hand,  turned  k  ap  and  " 
down,  and  looked  very  narrowly  upon  it  within 
and  without,  and  put  it  upon  his  finger,  and 
pulling  it  off  several  times  in  tbe  face  of  the 
court  and  country,-  he  then  informed  my 
lord)  That  he  was  confident,  that  this  was 
Larimore's  ring ;  and  for  his  proof  and  credit, 
tells  the  court,  that  he  had  pawned  it  to  Lari- 
more. 

Mr,  Good  took  the  five-shilimg-piece  into 
-lu's  hand,  and  swore,  that  be  being  at  Booking* 
fcam  last  sessions,  about  some  trouble  which  I 
bod  pat  him  Co,  he  then  wanting  some  money, 
did  pawn  a  live-shilling-piece  to  this  Larimore 
Sor  other  money;  and  he  desiring  of  him  to 
take  care  that  he  had  tbe  same  piece  again, 
Lnrimore  told  him  that  he  put  a  mark  upon  it : 
so  seeing  a  mark  upon  this  five-shilling- piece, 
•toe  swore  that  he  did  verily  believe  .that  this 
was  the  same  .five- shilling-piece  which  he  had 
pawned  to  Larimore  at  the  sessions  before. 

X.  C.  B.  said  to  me,  Sir,  if  you  will  ask  the 
'witnesses  any  .questions,  you  may. 

Hawk.  I  hurubly  thank  your  honour  for 
that  freedom ;  but  I  do  humbly  conceive  that 
the  proving  of  the  last  point,  viz.  that  tbe  ring 
and  five-shilling- piece  was  either  Larimore** 
own  goods,  or  pawned  to  him,  is  nut  much 
•material  to  my  case ;  for  I  am  free  to  confess 
(a*  much  as  I  can  have  ground  to  believe), 
which  is,  that  Lnrimore  might  have  the  riug 
and  fivc-shil ling-piece  of  surer  in  his  posses- 
sion ;  but   the  charge  against  me  is,  that  I 

•  stole  them, from  hitfi,  which  I  do  flatly  deny, 
and  do  not  doubt  of  clearing  myself  when  I 
come  to  my  defence,  if  I  may  be  heard. 

'•  L.C.  B.  Sir,  you  f|eed  not  question  but  you 
shall  be  heard. 

Hawk.  I  humbly  thank  your  honour,  and 
crave  your  leave  to  be  heard  a  word  or  two 
(if  it  be  not  unseasonable.) 

X.  C.  B-  You  may  go  on. 

Hawk,  May  it  please  your  honour,  and  the 
jury,  to  take  notice  that  Mr.  Good  swears  he 
Believes  this  to  be  the  five-shilling-piece  that 
he  pawned  to  Larimore  last  sessions  at  Buck- 
ingham, hut  I  desire  to  know  if  Lnrimore 
swears  that  this  is  that  piece  which  Mr.  Good 
pawner!  then  to  him,  for  he  best  knows. 

X.  C.  B.  Larimore,  what  say  you  to  that? 

Lur.    My  Lord,    I   do   swear    that  this  is 

*  the*  same  five-shilling-piece  which  Mr.  Good 
pawned  tome,  the  last  sessions  at  Buckingham. 

Heifik.    Then,  my   lord,  and   the  jury,  be 

pleased  to  observe,  That  sessions   was  held 

upon  the  9th  and   10th  of  July,  1668,  but  tbe 

"  difference  between  me  and  Larimore  (for  tithes) 

was  begun  in  Michaelmas-Term,  1667,  which 

is  near  nine  months  before  that  sessions;  and 

-  notwithstanding  Larimore  did  say  to  his  brother 

.  Beamsly,  upon  the  19th  of  September,  that  he 

had  lost  this  very  hug  and  five-shUling  piece  of 


silver  before  the  difference  began,  which  it  im- 
possible, my  lord,  as  appears  by  the  oa*fcs  of 
Larimore  and  Mr.  Good  ;  for  bow  could  he  be 
robbed  of  that  fiv*-*hiUing-piec*  nine  months 
before  he  had  it  ?  And  that  he  did  say  the  very 
words  to  bis  brother  nVeamaly  w«  have  veJeendy 
proved,  by  the  testimony  of  Mr.  Wilcox. 

X.  C.  B.  said,  Mr.  If  ft*  kirn,  was  ibis  suit 
for  tithes  begun  by  you  against  this  Larimor* 
before  tbe  time  that  liuriaroee  swears  Una  ie- 
Ion*  was  committed  ? 

ffawk.  Yes,  my  lord,  for  I  began  that  suit 
for  tithes  in  Michaelmas-Term,  1667,  and  la- 
rimore swears  that  I  robbed  him  upon  the 
18th  of  September,  T668,  which  is,  my  lord, 
about  a  year  after.  My  lord,  k  is  an  easy  way 
thus  for  the  .fanatics  to  pay  tithe*  ;  if  tbey  can 
but  bang  up  the  clergy,  they  may  craar.  all 
their  future  p Wading  for  liberty  of  conscience. 
Now  Larimore  began  to  stum  We,  and  ah#w 
his  malice  in  prosecuting  me  unjustly,  by  his 
multiplying  of  feigned  felonies,  wherewith  be 
did  then  endeavour  to  load  me,  of  which  I  ap- 
peared innocent. 

X.  C.  B.  Larimore,  have  yoo  any  more  f 
.   Lar.  Yea,  my  lord,  Pray  call  John  Chilton. 

Clerk.  Crier,  call  John  Chilton. 

Crier.  John  Chilton  :  who  answered,  Here, 
Sir ;  and  being  sworn,  say  L.  C.  B.  said  to  bus. 
Come,  Chilton,  what  can  you  say  to  this  bar 
tiness  r 

John  Chilton  said,  My  lord,  I  can  say  no* 
thing  but  that  I  am  paid  for  say  boots. 

L.C.B.  What  boots? 

Chilt.  My  lordr  I  am  paid  for  my  boots. 

X.  C.  JB.  Our  business  is  not  now  about 
boots,  but  however,  come  and  tell  ase  what 
thou  meanest  by  them  ? 

Chih  My  lord,  Mr.  Hawkins  brought  me  a 
pair  of  tops,  to  put  new  legs  to  them,  winch  I 
did,  and  he  coming  by  my  shop,  told  sue  he 
wanted  his  boots  ;  I  replied,  they  were  done : 
but  I  being  iben  about  to  go  out,  did  pcomise 
Mr.  Hawkins,  to  lay  them  in  my  window,  so 
that  be  might  take  them  as  he  vent  home, 
which  accordingly  be  did  j  and  when  I  came 
home  I  weut  to  Mr.  Hawkins,  who  at  thai 
tune  was  at  air  John  Croke's  house,  where  he 
contented  me  for  my  work  before  we  parted : 
and  this  is  all  that  1  can  say,  my  lord. 

X.  C.  B.  What  is  this  to  tbe  purpose?  Can 
you  say  any  more,  Chilton  ?  If  you  can,  go  oo. 

Chit.  My  lord,  Mr.  Hawkins  paid  me  bo* 
nestly  for  the  boots :  but  as  soon  as  be  began 
to  demand  the  tithes  of  Chilton,  and  did  sue 
for  them,  then  they  lay  at  me  night  and  day  to 
have  me  oharge  Mr.  Hawkins  with  fine  felony, 
for  stealing  the  said  boots  out  of  my  shop ;  but 
I  told  them,  that  I  laid  them  in  my  shop- win- 
dow for  him,  and  did  bid  him  take  them  as  be 
came  back ;  and  he  paid  me  for  my  work,  and 
therefore  I  cannot  say  he  stale  them. 

X.  C.  B.  Who  were  they  that  desired  yen 
to  charge  Mr.  Hawkins  with  the  stealing  of 
your. boots  ? 

Chil.  This  Larimore,  Mr.  Dodsworth  Croke, 
Richard  Majne  ton  constable.  Miles  and  John 
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Sanders  (who-  is  siece  dead*  my  fodV^-Luri- 
more  here  interrupted  Chilton,  and  said,  My 
lord,  I  hare  fita  dr  si*  witnesses'  that  can 
prove  that  aU  tins  is  false  which  Chilton  hath 
sworn. 

Is.  C.  A  Call  the*,  for  1  will  hear  tfli,  if  I 
eis>  iintil  eigjit. 

Then  Larimore  called  Dedsworth  Croke, 
William  Croke,  John  Stop,  Thomas  Welch, 
Samuel  Salter,  and  William  8rtaders;  all  these 
being  smart,  the  torn  and  substance  of  their 
evidence4  was  to  this  efleot  7 

That  Ghey  had  beard  John  Chikon  say,  that 
X  had  stolen  a  pair  of  boots  from  ana*  to  which 
Chilton  (being  then  upon  oath)  said,  thai  Mr. 
Hawkins  did  no  otherwise  then  what  before  I 
bawe  sworn ;  and  he  farther  added*  that  he 
never  said  that)  1  had  stolen  any  thing  from 
bran,  for  he  had  ne  reason  far  it. 

JU  C  H.  Did  this  Larimore  desire  yon  to 
ebarge  this  Mr.  Hawkins*  with  felony  2  And 
when  did  he  desire  you  to  do  so  ? 

Chilton*  My  Lord,  Larimore,.  and  the  rest 
that  I  have'  nausea,  desired  roe  to  charge  Mr. 
Hawkins- with  flat  Felony,  for  stealing  the  said 
tvoetSf  ae  soon  as  be  demanded  the  tithes  of 
Chilton ;  and  they  would  have  foreed  me  to 
fetch  a  warrant  from  a  justice  of  peace  to 
search  fur  them,  aad  did  further  threaten  roe, 
io  ease  I  would  net  do  it,  that  sir  John  Croke 
would  indict  me  at  the  assises,  as  one  accessary 
to  the  stealing  of  my  own  goods. 

L.  C.  B.  Was  Larimore  one* of  them  ? 
CkMton>  Yes*  my  lord,  and  be  sard,  that  he* 
woufcd  make  me  swear  that  Mr.  Hawkins  had 
septa  ray  boots,  and  for  that  end  did  serve  me 
with  a  Sehpesea  so  be  here.— -Here  Larimore 
the  second  time  interrupted  Chilton,  and  said, 
My  lord,  this  fellow  (painting  at  John  Chilton) 
is  hired  by  Mr.  Hawkins  to  swear  thin. 

Chilton  replied,  No,  my  lord,  I  am  not  hired 
by  Mr.  Hwwtmv  to  swear,  but  I  might  have 
been  hired,  or  home  out,  if  I  would  bot  swear 
that  Mr.  Hawko*  stoat  my  boots,  by  one 
Crosttoae. 

L.  C.  B.  Hew !  what  is  that !  aired  or 
berne  oat  to  swear  t  ByvMomyandbow?  Tell 
me  the  story. 

GhUtm.  My  <lord,  I  am  not  hired  to  swear 
by  Mr.  Hawkins;  bet* if  I  wovM  swear  that 
liisaeUite  my  boots  out  Of  my  shop,  I  miebt 
have  been  borne  out  in  so  doing.  For  Thb. 
Croxstone,  of  Westone  on  the  Green*  in  the 
county  of  Oxen,  told  me'  upon  Monday  last,  it 
being  the  8th  of  March  16*8,  that  if  I  would 
but  swear  what  he  would  have?  me>  against  Mr. 
Hawkins-  (via.  that  he  stole  nay  boots)  be  would 
bear  me  harmless ;  bat  I  replied,  that  it  went 
agaiestmy  cooscieace  to  doit.  I  added  fur- 
ther, that  if,  I  should  be  se  wicked  as  to  swear 
it;  Mr.  Hawkins  can  prove  the  contrary  by  Mr. 
William  Croke. and  others;  to.wbieh  LifHoore 
replied,,  thai  I  need  not  fear  what  Mr-  Croke 
knew  in  that  case,  for  he  is  one  of  us,  and  will 
notjwsttfy  any  tsmig  that  amy  terid  to  oub  pre- 
judice* I  farther  told  him>  thai  I  dasst  net  do 
it;  for  if  I.  should,  Mr.  Hawkins  mie>tin*h*  . 


me  fly  thccountsy,  as  Smart  did  Wheeler  ;  to  . 
which  Croxstone  replied,  that  if  I  would  swear » 
it,  he  would,  bear  me  out  against  tbe  said  Mr. 
Hawkins  as  far  ns  an  hundred  pound  would  go, 
and  if  that  would  not  do,  as  far  as  fa*  huudred 
pound  would  gp. 

X.  C,  B»  How  !  bear  you  out  to  swear  \ 
What  Croxstone  is  this  that  would  do  so? 
This  is  not  likely  to  be  true. 

Tho.  Cnmtone  said,  My  lord,  I  said  uo  such 
thing. 

X.  C.  £»  I  do  not  believe  it  to  be  true. 

CAiftan  runin,  and  said,  Asliive  and  breathe, 
my  lord,  Croxstone  did  say,  if  I  Would  swear 
that  Mr.  Hawkins  had  stole  my  boots,  he  would 
bear  me  out,  at  I  said  before,  and  if  I  made 
any  doubt  of  it,  he  would  give  me  boud  to 
makeoood  his  promise. 

X.  C.  B.  said,  This  is  strange. 

Crox$toae.    My  lord,  I  said  I  would  bear 
him  out  in  speaking  the  truth,  and  no  other-: 
wise. 

Hawk,    My  lord,  may  I  be  heard  ? 

X.  C  B.    Yes,  you  may  go  00.. 

Hawk,  I  thank  your  honour.  My  lord, 
pray  let  me  ask  Mr.  Creastoue  two  or  three 
questions. 

L.  C  B.    -So  you- may ;  go  on. 

Hawk.  Mr.  Croxstone,  do  you  confess  tfant 
you  did  promise^  bear  out  Chilton  (as  yo« 
said  before)  kt  swearing  the  twtb  ? 

Cratstone.  Yes,  sir,  I  did,  and  no  other- 
wise. 

Hawk,  'Was  it  not  about  the  boots ? 

Croxttone.    Yes,  sir,  it  was  so. 

Hawk.  Did  not  you  desire  Chilton  to  swear 
that  I  had  stolen  his  boots,  after  that  he  had 
told  you  I  had  paid  him  for  them,  and  there- 
upon promise  to  bear  lam  out  against  me,  ier 
100  or  500^. 

Crositonc  I  think  yea  cannot  prove  it 
against  me. 

Hmmk.  I  pray,  my  lord,  and  you  of  this 
jury,  consider  that  this  Chilton  is  one  of  Lari- 
more'* witnesses,  and  swears  for  the  king,  yet 
he  swears  that  he  had  given  me  orders  to  take 
those  boots,  and  that  I  then  paid  bin*  for  leg*. 

K*  g  of  them,  and  that  he  had  repeated  this  to 
rimece  and  Croxstone  several  times;  and- 
after  all  this,  Larimore  and  Croxstone,  with 
others,  used  their  utmost  endeavours  to  per- 
suade Chilton  to  charge  me  with  felony  for 
86eahftg.them,  and  Croxstone  promised  him  to 
bear  him  out  in  so  doing,  as  far  as  .100/.  would 
go,  and  if  that  would  not  do,  as  far  as  500/. 
aad  give  him  bond  for  bis  security,  &c«    My 
lord,  if  this  amounts  not  to  a  subornationt  I  an* 
mistaken-.    Bat  my  lord,  I  have  two* witnesses 
more  to  prove  the  same  against  Mr.  Croxstone, 
and  I  pray  that  they  may  be  heard. 
L.C.B.    Who  are  they? 
Hawk.    Ann  Scoly,  and  John,  the  eon  of 
Mr.  Tho.  Sanders,    Both  these  being  called, 
justified  ia  coin}   what  Chilton   had  swum 
against  Mr.  Croxstone;  Upon  which  my  L*rd 
Chief  Baron  said  to  Croxstone,  Come,  you  did 
ill  to  aolatit  persons  to    swear  these  things 
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which  you  knew  were  false ;  and  'tis  farther 
Added,  that  this  made  not  for  the  king,  but  ra- 
ther fur  the  prisoner  at  the  bar.  .After  alt  this, 
a  rude  fellow  (Thomas  Welch)  came  in,  and 
said,  my  lord,  1  (fid  hear  Chilton  say,  that 
Mr.  Hawkins  had.  stole  a  pair  of  boots  from 
him. 

,£.  C.  B.     What,  more  boots  still  ?  Come, 
La ri wore,  have  you  any  more? 

Larimore  said,  Yes,  my  lord,  one  Mr.  Boyce ; 
who  being  sworu,  said,  That  at  a  certain  time, 
he  coming  into  a  house,  at  Chilton,  found  this 
Mr.  Hawkins,  now  the  prisoner  at  the  bar,  and 
one  James  Noble  (which  Noble  was  then 
drunk,  and  asleep  upon  a  bed),  and  I  saw  Mr. 
Hawkins  have  his  hand  in  Noble's  pocket,  and 
the  said  Noble  told  roe,  that  at  that  time  he 
lost  a  gold  riug  and  a  piece  of  gold  out  of  his 
pocket. 

*  L.  C.  B.  said  to  me,  Sir,  what  say  yon  to 
that? 

Hawk.  My  lord,  I  desire  to  know  if  there 
be  any  bill  or  indictment  against  me  for  it. 

Clerk.  There  is  none,  my  lord,  that  I  do 
know  of. 

HitAk  I  desire,  my  lord,  that  Noble  may 
be  sworn,  if  he  be  here. 

Lar.     He  is  not  here,  my  lord. 

L.  C.  B.  Why  was  not  that  Noble  here 
himself  to  prosecute? 

Lar.     I  couldjnot  find  him,  my  lord. 

Hawk.  I  desire  to.  know  whether  Boyce 
came  hither  of  his  own  accord,  or  if  he  be  sub- 
poenaed to  be  here;  (if  so)  by  whom,  and  who 
bears  his  charges? 

Boyce.  I  was  subpoenaed  by  Larimore,  and 
be  bears  my  charges,  my  lord. 

Hawk*  How  long  was  it  since,  Mr.  Boyce, 
that  you  saw  my  hand  in  Noble's  pocket,  as 
you  said  before  ? 

Boyce,.  It  may  be  near  two  years  ago,  my 
lord. 

Hawk.  Did  you  see  me  pick  (or  take)  out 
of  the  said  Noble's  pocket,  the  said  ring,  or 
piece  of  gold  or  any  thing  else  ?         '  f  - 

Boyce.  I  saw  your  hu.nd  in  Noble's  pocket, 
but  did  not  see  you  take  any  thing  out  of  it. 

Hawk.  Did  Noble  ever  tell  you,  that  I  had 
picked  his  pocket  of  the  said  ring,  or  piece  of 
gold,  or  any  thing  else  ? 

Boyce.  No;  but  said,  he  lost  them  at  that 
time. 

Hawk.  But  you  say,  that  Noble  was  drunk 
At  that  time,  and  if  so,  it  is  possible  he  might 
be  mistaken. 

Boyce.  So  be  was  drunk,  and  asleep  like- 
wise. 

L.  C.  B.    I  think  you  were  all  drunk. 

Hawk.  Boyce,  you  might  have  done  well, 
to  have  told  Mr.  Noble  of  this,  when  he  told 
vou  that  he  h»41ost  his  ring  and  piece  of  gold; 
but  can  you  saynnv  thing  touching  Larimore's 
being  robbed,  or  do  you  know  that  I  am  the 
person  that  robbed  him  ? 

JZoycfi.  No,  not  I,  my  lord,  I  cannot  charge 
.  Jiim. 

Hawk.     But   you  say  that  Larimore  sub- 


poenaed you  to  be  here,  and  that  he  bears  your 
charges  ? 

Boyce.    Yea,  my  lord,  and  so  he  does. 

Hawk.  Mr.  Boyce,  if  tbb  be  all  yoa  caa 
say  for  Larimore,  you  will  hardly  requite  his 
charge© ! 

Hawk.  '  My  lord,  may  I  be  heard,  as  to  the 
evidence  of  Boyce  ? 

L.  C.  B.    You  may  go  on. 

Hawk.    I  humbly  thank  your*  honour. 

Hawk.  This  Boyce  swears,  my  Lord,  that 
about  two  years  last  past  he  saw^my  hand  in 
Noble's  pocket,  and  that  Noble  told  him,  be 
then  lost  a  gold  ring  and  a  piece  of  gold.  My 
Lord,  I  thfnk, with  submission  to  your  honour  and 
the  Court,  I  am  not  bound  to  answer  to  this 
charge,  because  there  is  no  indictment  exhibited 
against  me  fbr.it,  nor  is  Noble  himself  here  to 
prosecute,  or  can  Boyce  swear  that  I  picked 
Noble's  pocket,  or  that  Noble  ever  told  Boyce 
I  did  (as  he  himself  swears).  But,  my  lord,  I 
observe  in  this  the  malice  of  Larimore's  heart, 
as  well  as  in  that  of  the  boots ;  for  Boyce 
swears,  that  be  can  say  nothing  to  Larimore's 
bill  of  robbery,  and  yet  be  forces  him  to  come 
from  London  hither,  to  start  a  senseless  story 
about  Noble's  ring  and  gold,  which  is  of  near 
two  years  standing.  My  lord,  if  there  had 
been  any  truth  in  it,  why  was  not  Noble  him- 
self here  to  prosecute  it  ?  And  why  did  he  let 
it  rest  so  long  ?  I  say  again,  my  Lord,  if  it  bad 
been  true  that  I  had  picked  Noble's  pocket, 
and  if  Larimore  had  known  it,  I  pray,  my  Lord, 
and  you  of  the  jury,  what  had  that  concerned 
Larimore  ?  But,  my  Lord,  I  am  as  clear  of 
picking  Noble's  pocket,  as  I  am  of  stealing 
Chilton's  boots,  and  as  clear  of  both  these  as 
I  am  of  robbing  this  fellow  Larimore,  that  now 
calls  my  life  in  question  :  Nay,  if  he  can  fairly 
prove  me  guilty  of  one,  I  am  willing  to  suffer 
as  guilty  of  aU. 

My  Lord,  I  am  bold  to  appeal  to  your  honour, 
whether  it  he  a  fair  prosecution  in  Larimore,  to 
stir  up  Chilton  falsely  to  charge  me  with  felony 
in  stealing  his  boots,  when  I  had  not  only  Aright 
in  them,  but  also  leave  from  him  to  take  them, 
and  paid  him  for  his  work,  which  Larimore 
himself  knows.  Nay,  my  Lord,  if  .1  had  never 
paid  Chilton  for  his  legs,  the  tops  being  mine, 
by  law  it  had  not  been  felony,  but  a  trespass, 
because  I  had  leave  from  him  to  take  them,  and 
right  in  them,  the  tops  being  mine.  And  again, 
my  Lord,  I  appeal  to  your  honour,  whether  it 
be  fair  in  Larimore  for  him  to  ride  up  And  down 
city  and  country,  to  bring  a  multitude  of  wit* 
nesses  together  that  can  say  nothing  to  this  bill 
(as  Boyce  swears  he  cannot) :  If  this  doth  not 
discover  malice  in  a  prosecutor's  heart,  I  know 
not  what  doth  ;  and  if  that  appears  to  your 
honour  and  the  jury,  to  be  in  him,  how  far  that 
ought,  as  well  by  law  as  equity,  to  frustrate  his 
evidence,  I  am  willing  to  leave  to  your  honour 
and  the  Jury ;  And  so  I  hare  doners  to  Boyce's 
evidence.  v 

L.  C.  B>    Larimore,  have  you  any  more  ? 
Larimore.    Yet,  my  Lord,  John  Cox,  and 
Francis  Lucy*    They  being  both  sworn ; 
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JoAn  Cox  sajd,  My  Lofd,  I  being  in  Mr. 
Hawkins's  company  not  long  since,  one  asked 
Iihd,  how  he  thought  to  come  off  at  the  Assizes: 
Mr.  Hawkins  replied,  he  cared  not  much  for 
this  plot  (though  he  should  be  convicted),  for 
they  could  but  burn  him  sin  the  hand  for  it, 
and  that  he  could  bite  out. 

Lucy  being  sworn,  said,  that  he  beard  Mr. 
Hawkins  confess,  that  he  owed  Larimore  15s. 
but  because  he  had  dealt  so  unjustly  with 
him,  he  would  make  it  cost  Larimore  fifteen 
times  15*  before  he  would  pay  him. 

L.  C.  B  said,  This  makes  little  to  the  pur- 
pose. Come,  Larimore,  have  you  any  more  ? 
Lar.  I  think  not,  my  Lord. 
L.  C  B.  If  you  have  any  more  witnesses, 
call  them,  and  they  shall  be  heard,  and  do  not 
say,  when  I  am  gone,  that  your  witnesses 
could  not  be  heard. 

Lar.  My  Lord,  I  confess  they,  have  been 
fully  heard,  and  I  have  no  more  to  say. 

L.  C  B.  said  to  me,  Sir,  you  have  heard 
the  Indictment  against  you,  and  the  evidence 
to  prove  it ;  you  have  heard  the  charge,  now 
say  what  you  can  for  your  own  defence,  and 
you  shall  be  heard. 

Hawk.  I  humbly  thank  your  honour  ;  and 
I  hope,  my  Lord,  because  tl>e  evidence  i»  large, 
I  shall  have  the  more  time  allowed  me  to  make 
my  defence  ;  and  if  so,  I  doubt  not  but  fully 
to  open  this  conspiracy. 

L.  C.  B.  Do  out  fear  that ;  for  as  they 
have  been  heard  at  large,  so  shall  you  likewise 
(God  forbid  else). 

Hawk.  I  humbly  thank  your  honour,  and 
do  promise  to  be  as  brief  as  conveniently  I  can: 
And  as  I  intend  to  offer  nothing  but  the  naked 
troth,  so  I  will  say  no  more,  if  I  am  not  mis- 
informed, than  I  can  prove  to  be  true.  And, 
my  Lord,  because  it  may  seem  necessary  for 
me  to  offer  many  things  by  way  of  defence,  in 
answer  to  so  great  a  charge  ;  to  save  time,  I 

gray  that  it  may  not  be  -expected  by  your 
onour,  or  the  jury,  that  I  should  call  wit- 
nesses to  prove  every  particular:  But  when  1 
offer  such  things  as  are  most  material,  if  either 
your  honour  or  the' jury  be  not  fully  satisfied 
touching  the  truth  of  such  material  points,  I 
do  humbly  pray,  that  I  may  be  called  upon  to 
prove  them ;  for  when  I  am  not  called  upon  for 
proof,  I  shall,  under  favour,  my  Lord,  take  it 
for  granted  that  I  am  believed.  And  for 
method  herein,  if  I  may  have  leave,  I  do  in- 
tend this: 

1.  In  general,  to  shew  how  impiobable  it  is, 
that  I  should  be  guilty  of  this  robbery,  and  also 
deliver  some  hints  to  move  the  Court  and  jury 
to  Question  whether  this  prosecutor  (Larimore) 
was  robbed  at  all,  or  no. 

And  9dly,  More  particularly  to  examine  the 
evidence,  as  to  matter  of  fact. 

L.  C.  B.  Oo  on,  Sir,  to  your  defence. 
1  Hawk.  May  it  please  your  honour,  and  you 
of  this  jury,  I  begin  with  the  first  part  of  my  de- 
fence, which  is  to  hint  how  unlikely  it  is,  that  I 
should  be  guilty  of  robbing  this  Larimore. 

0,    Larimore  is  generally  known  to  be  a 


notorious  Anabaptist,  and  an  enemy  to  the 
Church  of  England,  and  a  hater  of  the  ministry  in 
geueral ;  hut  more  particularly,  he  is  most 
envious  and  hiaiicious  against  myself,  because 
I  sued  him  lor  tithes,  and  causec)  him  to  be  in- 
dicted for  not  coining  to  cborcrj,  or  baptizing 
his  children :  For  which  reason  his  malice 
against  me  hath  appeared  notorious  several 
ways,  as  amongst  others, 

1.  By  dissuading  all  that  owed  me  any 
money,  not  to  pay  me. 

2.  By  his  inducing  those  to  whom  1  owed 
money  to  arrest  and  trouble  me. 

3.  By  dissuading  those  that  I  sued  for  tithes 
not  to  agree  with  me;  he  promising  them, 
that  sir  John  Croke  and  himself  would 
force  me  to  run  the  country  ere-long. 

4.  By  his  continual  tormenting,  and  vex- 
ing me  with  his  false  arrests,  and  illegal 
indictments.        ,  '   , 

5.  By  his  constant  endeavour  to  dissuade 
my  friends  from  any  ways  relieving  me, or 
mine,  in  my  greatest  wants  and  necessities, 
advising  them  to  starve  us. 

My  Lord,  and  this  jury,  if  you  are  not  fully 
satisfied  in  any  of  these  particulars  that  I  have 
a!  I  edged,  I  am  ready  to  prove  them  ;  but  if  this 
he  granted,  they  are  no  doubt  sufficient  argu- 
ments to  prove  the  malice  of  his  lieart.  Again 
I  say,  that  it  is  noways  possible  that  Larimore 
was  robbed  at  all*;  and.  of  this  opinion  are  most 
of  his  neighbours  round  about  biro,  as  may  ap- 
pear by  this  certificate,  which  folio wetb  ;     - 

"  We  do  humbly  certify,  That  Henry  Lari- 
more of  Chilton,  in  the  county  of  Bucks,  la- 
bourer, is  a  notorious  Anabaptist,  an  enemy 
to  the  Church  of  England,  and  a  perfect  hater 
of  all  ministers  of  the  same,  but  in  particular, 
most. inveterate  and  malicious  against  Robert 
Haw  kins,  .clerk,  late  minister  of  the  church  of 
Chilton  aforesaid  ;  for  that  he  doth  not  only 
seek  and  design  utterly  to  ruin  the  said  Mr.' 
Hawkins  himself,  hut  makes  it  his  business,  and 
daily  practice,  to  instigate  others  to  do  the 
like,  and  for  no  other  cause,  as  he  hath  often 
confessed  himself,  but  for  that  the  said  Hawkins 
hath  caused  him  to  be  indicted  for  not  coming 
to  church,  and  sued  him  for  tithes.  And  wa 
do  verily  believe,  and  are  justly  satisfied  in  our 
consciences,  that  the  said  Mr.  Hawkins  is  not 
at  all  guilty  of  the  pretended  felony,  iu  stealing 
the'  ring,  nHd  piece  of  silver,  which  the  said 
Larimore  hath  charged  him  with,  but  that  it 
is  meer  contrivance  inchoated,  and  set  on  foot 
by  the  [said  Larimore,  Sir  John  Croke,  and 
others,  on  purpose  to  revenge  themselves.  -  And 
we  do  also  believe,  that  the  said  Mr.  Hawkins 
is  a  very  honest  man,  and  that  he  is  a  very 
able  minister,  and  a  true  and  faithful  labourer 
in  God's  wore,  and  never  heard  that  he  was 
suspected  in  the  least  of  Felony,  till  this  mali- 
cious prosecution,  which  is  by  the  said  Larimort) 
and  others,  whom  the  said  Mr.  Hawkins  sueta 
for  tithes. 
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Witness  our  hands,  March  8,1668. 


Michael  Read,  gent. 
William  Read,  genu 
Mrs.  Bulstrode,  jvid.. 
Mr.  John  Bulstrode 
John  Turner 
Joseph  Parsons 
Nicholas  Faulkner 


Richard  Bodd 
John  Budd 
Thomas  Higgs 
Roger  Gye 
Robe?  t  Coxhead 
WiUiam  Hitchcock 
John  Powel 


Mr.  William  Bulstrode    Luke  Turner 
John  Chilton  Richard  Badger 

The  Widow  Pavereil      John  Oolder 
RobertSanders  John  Newton 

Christopher  Hinton        William  Collet 
John  Mortimer,  sen.       John  Beckley 
Mr.  John  Daniel  Richard  Kemp 

Mr.  John  Clarke  The  Widow  Acreman 

The  Widow  Clare  Robert  Flint 

William  Landsdell  William  Beckly 

WiUiam  Bouden  Robert  Hicks 

John  Newman  John  Barney 

Thomas  Coles  Robert  Steele 

The  Widow  Newman    Stephen  Toms 
Robert  Barlow  Robert  Willet 

Theophilus  Sanders        William  Neighbour 
John  Sanders  Will.  Chittle 

John  Mortimer,  jun.        Henry  Parker 
Mr.  Henry  Golder  William  Ash 

Mr.  Thomas  Sanders      John  Oolder,  j no. 
Mr.  Henry  Lovell  William  Golder 

Mrs.  Lovell,  Widow       William  Tipping 
Owen  Gibson  Richard  Goodwyn 

Mr.Tho.  Sanders,  sen.    John  Bosley 
Robert  Casemore  Moses  Collinp 

Edward  Jarvice  Roger  Carr 

Thomas  Green  John  Cato 

Edward  Barker  William  Hayward 

John  Grace  Edward  Holly  man 

John  Freeman  Abraham  Quelch 

Richard  Can     v  John  Pymm 

John  Carr  John  Carter 

John  Acreman  William  Toms 

Thomas  Whyte  Robert  Bodd 

Thomas  Ludet  William  King 

The  Widow  Meades       Cadwalider  Crawton 
Richard  Toms  William  Ash 

Joseph  Nero  Thomas  Whyte,  sen. 

Richard  Low  Thomas  Whyte,  jun. 

John  Culiedge  David  Turner 

tUcbard  Waude  Jonathan  Hand 

Theophilos  Hinton         John  Young 
Bdward  Clark*  John  Bedford 

Jeffery  Hart  John  Norcutt 

By  tbis  certificate,  which  yon  see  subscribed 
with  above  an  hundred  names,  wherein  many 
others  (for  brevity  sake)  are  omitted,  although 
I  made  no  use  of  it  upon  my  trial ;  yet  the 
world  may  see  what  an  opinion  Latfmore's 
neighbours  bad  concerning  him,  and  his  (pre- 
tended) robbery  ;  which  certificate  I  have  for 
that  purpose  here  inserted. 

9.  It  is  not  likely  that  Larimore  was  robbed 
because  be  did  not  declare  k  to  his  neighbours 
immediately,  which  doubtless  he  would  have 
done,  had  ant  such  thing  befallen  him. 

3.  Nor  is  he  certain  (as  to  the  time)  when 
be  was  robbed. 


For  1.  He  told  his  brother.  Beamsly,  that 
lie  had  lost  the  ring  and  five-shiUma-piece  (in 
question)  before  there  was  any  difference  be- 
tween him  and  I :  as  may  appear  by  this  certi- 
ficate under  Mr.  Wiko&'s  own  hand,  which  ie 
as  followeth ; 

'  These  are  to  certify  all  wham  it  may  con- 
'  corn,  that  Thomas Beamsley  of  Chilton,  Titb- 
'  iog»man,  told  me,  Charles  Wiicoa,  of  Long 
'  Crendou  (upon  September  19,  in  the  90tb  year 
'  of  bis  majesty's  reigu,  An*  Dam.  1668),  that 
'  the  five-shilline-pieee  of  Silver,  and  the  stone 
'  ring,  which  Larimore  pretended  he'  found  in 
'  Mr.  Hawkins's  house,  were  both  last  before 
'  there  was  any  difference  between  the  said 
<  Larimore  and  the  said  Mr.  Hawkins  ;  and  he 
1  further  added,  that  his  brother  Larimore  told 
'  him,  that  lie  had  an  inient  to  search  for  the 
*  same  ring  and  five-shiliin*>piear,  el»eve  a 
1  month  before  he  did.  This  I  can  aod  will 
1  depose,  whensoever  I  shall  be  thereunto  re- 
'  quired.  Witness  my  hand,  Oct.  1,  1068. 
Cbari*e&  Wilcox/ 

By  tliis  certificate,  it  appears  (by  Larisnore's 
own  confession  to  his  brother  Beamsly)  that  he 
had  lest  ibis  ring,  and  five-sh*Uidp>piee«v  be- 
fore there  was  any  difference  between  him 
and  I ;  and  seeing  I  began  my  suit  for  tithes  m 
Michaelmas  term.  1667,  against  him  and  others, 
as  it  is  well  known  to  the  inhabitants  of  Chilton  | 
(and  also  may  appear  by  the  records  of  the  ex-  j 
chequer). 

This  is  the  first  time  that  Larimore  said  he 
had  lost  the  ring,  and  &v*  shilling  pieces 

And  that  this  is  false,  must  needs  appear  by 
what  Mr.  Goad  and  Larimore  have  already 
sworn  in  open  court,  via.  that  Mr.  Good  pawned 
the  five  shilling  piece  to  Larimore  at  Bucking- 
ham sessions  last  (which  sessions  were  held 
upon  the  9th  and  10th  of  July,  1663),  which  is 
near  nino  months  after  the  difference  begaa. 

And  moreover,  Larimore  confessed  upon  bis 
examination  before  sir  John  Croke,  when  1  was 
committed(wbich  was  upon  the  19th  of  Septem- 
ber, 1668),  that  be  had  lost  the  ring  and  five- 
shilling  piece  a  month  before,  which  mast 
(consequently)  be  about  the  19th  of  August, 
1668. 

And  if  so,  how  is  it  possible  that  he  eoaJd 
have  lost  them  before  the  difference  begaa 
betwiat  us,  which  was  above  ten  months  before? 

3.  He  now  swears  in  open  court,  that  he  saw 
me  steal  die  said  gold  ring,  and  &ve  shilling- 
piece  of  silver,  oat  of  his  bouse,,  upon  Friday 
the  18th  of  Sept.  1668  (precisely  )y  an  hour  and 
half  before  sun-set ;  all  which  times  beiogcom- 
pared  together,  can  no  ways  he  possible;  for 
which  I  dare  appeal  to  all  that  bear  it.  Nor  is  it 
likely,  in  case  he  could  prove  that  he  was  robbed 
(which  I  am  confident  be  never  eon)  that  lam 
the  person  that  robbed  him ;  a*  may  appear 
upon  these  consideration*  amongst  others 

1.  Is  it  likely  that  I  should  commit  a  robber? 
in  my  own  parish  (in  the  day  time),  whese  all 
that  saw  me  mast  needs  know  me,  and  at  the 
)wase  of  such  a  person  as  tbisI*rin»ore  is,  that 
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had  solemnly  swore  (but  *  little  before)  that 
be  would  take  away  »y  life,  as  may  appear  by 
what  bis  sou  uud  to  Ann  Scboly  ? 

2.  Is  it  probable,  that  if  I  were  guilty,  I 
would  sot  have  tneue  my  escape,  having  twenty 
four  hours  lime,  and  four  ox  five  hours  notice 
after  they  firs*  attempted  to  search  my  bouse  ? 
Or  that  iii  all  that  time,  I  could  find  no  better 
place  to  conceal  a  ring,  and  five-shilling  piece, 
than  in  a  little  basket  with  two  or  three  eggs 
(which  ail  that  time  was  banging  upon  a  pip)? 

Again,  if  Larimore  saw  me  rob  bim  upon  the 
18tb  day  of  Sept.  1668  (as  be  swears  be  did), 
why  did  he  not  then  secure  me  ?  He  swears  I 
ran  away,  why  did  be  not  send  out  Hue  and 
cries,  to  discover  and  apprehend  me  ?  But  the 
•aid  Urimore  was  so  far  from  doing  it,  that  he 
never  declared  k  to  any  of  bis  neighbours,  nor 
to  the  constable,  when  he  commanded  bira  to 
search,  as  may  appear  as  well  by  the  search  it* 
self,  (in  that  they  searched  other  houses  before 
they  searched  mine)  as  by  the  constable's  oath 
who  swears  that  Larimore  said  not  any  thing 
to  him,  that  he  had  seen  me  rob  him ;  nor  did 
ibe  said  Larimore  declare  it  to  sir  John  Croke, 
for  if  he  had,  sir  John  (no  doubt)  would  have 
inserted  it  io  the  Mittimus,  which  he  batb  not 
done:  Nor  did  he  declare  it  to  sir  Richard 
Pigott,  from  whom  be  fetched  his  warrant  to 
search,  as  may  appear  hy  the  contents  of  it. 
Whereupon,  my  lord  chief  baron  Hale  calling 
to  the  constable  for  the  warrant  (which  being 
delivered),  the  Judge  (himself)  immediately 
espied,  that  toe  said  warrant  bore  date  a  day 
before  the  robbery  was  committed  ;  which 
•hen  my  Lord  obberved,  be  asked  Larimore  if 
ho  fetched  this  warrant  to  search  for  this  ring 
and  five-shilling  piece ;  to  which  Larimore  re- 
plied, he  did  ;  and  then  my  lord  asked  Lari- 
more upon  what  day  he  was  robbed,  he  replied 
upon  Friday,  the  13th  of  September,  1668. 

X.  C.  B.  Uow  comes  it  then  to  pass,  La- 
rimore, that  the  warrant  bears  date  the  17th 
day,  and  you  swear  that  the  prisoner  at  the  bar 
did  not  rob  you  till  the  18th  day  ?  This  is  likely 
io  be  true ! 

Larimore  to  this  replied,  that  be  was  robbed 
at  several  other  times. 

Hawk.  (My  Lord)  may  I  be  heard  a  word  ? 
X.  C.  B.  You  may  go  on. 
Hawk.  I  humbly  thank  your  honour.  And 
I  hope  the  jury  will  take  notice  bow  Larimore 
hath  ensnared  hirarelf,  by  the  dale  of  the  war- 
rant, which  my  lord  first  discovered.  And 
whereas  Larimore  replies,  that  he  was  robbed  at 
several  other  times,  he  may  have  /credit  (but  by 
those  only  that  can  believe  all  that  he  batb  said 
and  sworn) :  For  be  saith.  that  he  was  robbed 
before  be  and  I  differed,  which  must  be  before, 
October,  1667  :  and  be  told  sir  John  Croke 
likewise  (whew  I  was  committed)  that  be  was 
robbed  of  the  foresaid  goods  but  a  month  before 
which  must  needs  be  about  the  19th  of  August 
1668 ;  but  now  be  swears  in  court,  that  he  saw 
me  steal  these  goods  on  Friday  the  18th  of 
September,  1668,  which  must  needs  be  impos- 
sible, tbat(  I  sbottW  rob  bin  at  thcee  several 


times  of  the  same  ring  and  five  shilling  piece  ; 
and  besides  this,  it  is  improbable  that  he  should 
be  robbed  before,  October  1667,  and  again  in 
Aug.  1668,  because  he  never  declared  any  of 
these  robberies  to  any  person  before  the  16th 
of  September  1668,  upon  which  day,  be  and  , 
sir  John  Croke  concluded  upon  tbiscoospiracy^ 
as  hereafter  we  shall  make  appear  •  And  more* 
over  Larimore  (himself)  confessed  even  now. 
that  he  fetched  this  warrant  to  search  for  this 
very  ring  aud  five-sbilling-piece  (which  now  he 
denies.)  By  this,  all  may  see,  bow  notoriously 
he  contradicts  himself. 

X.  C.  jB.  Said  to  Larimore,  Thou  art  very  : 
cunning,  to  be  provided  with  a  warrant  a  day 
before  you  was  robbed.  It  seems  vou  kuew 
upon  the  17th  day,  that  you  should  be  robbed 
on  the  18th  day,  and  also  that  this  person* 
(now  at  the  bar)  should  rob  you.  Surely  you 
can  divine. — Here  the  people  began  to  cry  out 
Shame  on  Larimore. 

X.  C.  B.  said  to  me,  Sir,  but  if  you  were  in- 
nocent of  this  robbery,  why  did  you  refuse  to 
open  your  doors,  or  to  have  your  house 
searclied  ? 

Haftk,  My  lord,  I  had  several  reasons  that 
moved  me  so  to  do. 

1.  Iu  general,  most  of  those  persons,  that  , 
were  present,  were  my  inveterate  enemies,  and 
several  of-  them  liad  threatened  to  ruin  roe, 
and  my  family  ;  and  therefore  I  had  reason  to 
suspect,  that  they  came  to  injure  me,  either 
in  my  possession,  or  goods ;  For  the  first,  $xt 
John  Croke  aud  Larimore  had  often  threatened 
to  pull  down  my  house,  and  for  that  end,  bad 
hired  several  persons  to  make  a  forcible  entry 
upon  it,  and  particularly,  they  bad  lately  hired 
Jaires  the  son  of  Leonard  Sty  res  of  Thame  (is> 
the  county  of  Oxot\\  by  a  ladder  to  climb-  u|v 
and  run  down  my  chimney,  and  open  my  doors, 
when  we  were  all  abroad :  And  about  fher 
same  time  they  also  .contracted  with  one 
Christopher  Tyler  of  Chilton  for  the  same  pur- 
pose. And  2.  I  feared  the  seizing  of  my  good* 
by  the  said  persons,  because  they  bad  then  a 
writ  of  Levary  (or  execution)  to  seize  them, 
which  LarimorVs  son  had  a  few  days  before  . 
in  part  executed,  and  be  was  then  presents 
And  if  these  reasons  are  not  sufficient,  I  have 
more  to  justify  my  act,  in  refusing  to  have 
tliem  search  my  house,  which  was  alj,  my  k>rdr 
I  ever  denied,  tor  I  then  declared  myself  will- 
ing that  Mr.  Sanders  the  other  constable,  he 
being  then  at  the  next  door,  might  charge 
whom  be  pleased,  and  search  as  narrowly  as  he 
could. 

X.  C  B.  said,  Mr.  Hawkins,  can  you  prove 
what  you  have  said  ? 

Hawk.  Yes,  my  lord;  which  particular 
•ball  I  prove? 

X.  C.  B.  Prove  tha.t  about  the  Udder,  if  you 
can. 

tfswjb,  I  prey,  my  lojrd,  call  John  Acreman  t 
He  being  called,  did  fully  justify  what  I  said 
concerning  their  intended  forcible  «try,  and 
added  farther,  that  he  did  help  to  set  up  the 
ladder  for  that  purpose,  beine,  called  iff  «r 
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John  Croke's  own  sons,  they  and  Larimore 
standing  by  all  that  time  to  watch.  And 
touching  the  second  particular,  concerning  the 
seizing  of  my  goods,  Mr.  Sheriff  himself  can 
justify,  that  they  had  then  in  their  hands  such 
a  writ :  (ray  lord)  be  is  in  court,  if  your  honour 
please  to  call  him. 

And  for  the  3d  particular,  that  I  shewed 
myself  willing  that  Mr.  Sanders  should  search, 
I  can  prove,  my  lord,  by  these  witnesses  fol- 
lowing, viz.  Michael  Read,  gent.  Mr.  Thomas 
Sanders,  Mr.  Henry  Golder,  Robert  Casemore, 
Mr.  Charles  Wilcox,  and  several  others  that 
were  present.  My  Lord  Chief  Baron  hearing 
these  reasons  fully  proved,  commended  my 
discretion,  in  not  opening  my  doors;  and  he  add- 
ed  further,  that  he  should  have  done  as  much 
himself,  saying  it  was  a  foul  business;  and  the 
judge  (then  looking,  towards  sir  John  Croke 
with  an  angry  countenance)  said  to  me, 
Sir,  is  this  sir  John  Croke  concerned  in  this  busi- 
ness? 

Hawk.  If  it  may  please  your  honoor,  my 
lord,  with  permission,  I  suppose  that  sir  John 
Croke  is  deeply  concerned  in  this  conspiracy, 
and  I  doubt]  out  but  to  make  it  appear  to  the 
world  (if  I  may  be  heard). 

£.  C.  B.  You  need  not  fear  that,  for  you 
shall  have  time ;  go  on. 

Hawk.  I  humbly  thank  your  honour ;  and  I 
crave  leave  to  call  two  witness,  viz.  Mr. 
Charles  Wilcox,  and  Mr.  Samuel  Brown.  Both 
these  being  called,  Mr.  Wilcox  said,  If  it  may 
please  your  honour,  my  lord,  upon  Friday,  the 
18th  of  September,  1663,  I  was  at  Larimore's 
house  in  Chilton  (from  noon  till  it  was  near  night), 
with  Larimore,  a  driving  of  some  bargain  about 
tiles,  and  other  things  ;  and,  my  lord,  Mr. 
Jf  awkins  was  not  at  Larimore's  house  all  that 
afternoon,  nor  did  I  hear  any  thing  at  all  then, 
'  tffltt  Larimore  was  robbed,  which,  my  lord,  I 
must  needs  have  done,  if  he  had  been  robbed 
that  afternoon,  for  I  was  there. 

L.  C.  B.  At  what  time  came  you  to  Lnri- 
snore's  house,  Mr.  Wilcox?  take  heed  what 
you  say. 

Wilcox.    Before  noon,  my  lord. 

L.  C.  B.  Mr.  Wilcox,  bow  long  did  you 
stay  there  ? 

Mr.  Wilcox.   Until  it  was  near  night,  my  lord. 

L.  C.  B.  Was  Larimore  with  you  ail  that 
time? 

Mr.  Wilcox.  Yes,  my  lord,  for  we  were 
•bout  to  bargain  for  some  tiles,  and  other 
things. 

L.  C.  B.  Are  yon  sure  that  it  was  upon 
the  18th  of  September  that  you  was  at  Lari- 
more's hou.ne  ? 

Mr.  Wilcox.  I  am  sure,  ray  lord,  that  it  was 
upon  the  18th  of  September  that  I  was  there, 
and  the  day  before  Mr.  Hawlfins's  house  was 
broke  open. 

X.  C.  B.  What  day  of  the  week  was  it 
upon? 

Mr.  Wilcox.  It  was  upon  a  Friday,  my 
lord,  and  Mr.  Hawkins's  house  was  broke  open 
«n  the  next  day,  it  being  Saturday. 


Lar.  It  was  upon  Thursday;  my  lord,  that 
Mr.  Wilcox  was  at  my  bouse,  it  was  not  upon 
that  day  that  my  house  was  robbed,  but  the 
day  before. 

Sir  Ralph  Verney  replied,  No,  no,  Larimore, 
it  could  not  be  on  the  Thursday  that  Mr.  Wil- 
cox and  you  were  together  at  your  house,  for 
that  was  the  17th  day  of  September,  and  that 
was  the  day  you  was  busied  in  fetching  your 
warrant  froursir  Richard  Pigott.  , 

L.  C.  B.  It  is  well  observed,  sir,  and  so  be 
was,  and  therefore  it  could  not  be  on  the 
Thursday  that  Mr.  Wilcox  was  with  him  at  his 
house. 

Sir  Richard  Pigott  replied,  I  am  sure,  my 
lord,  that  Larimore,  and  that  fellow  the  con- 
stable, were  both  at  my  house  upon  the  17th 
of  September,  as  my  warrant  testifieth. 

L.  C.B.  At  what  time  was  it,  Mr.  Wilcox, 
when  you  'came  that  day  from  Larimore's 
house  ? 

Mr.  Wilcox.  It  was  about  sunset,  my  lord, 
for  it  was  dark  by  that  time  I  got  to  my  house, 
at  Crendon. 

Li  C.  B.  How  far  is  it,  from  your  house  at 
Crendon,  to  Larimore's  house  ? 

Mr.  Wilcox.  It  is  about  a  mile  and  a  half, 
my  lord. 

L.  C.  B.  Were  not  the  ways  bad  at  that 
time  ? 

Mr.  Wilcox.  No,  my  lord,  the  ways  were 
very  good. 

L.  C.  B.  Did  not  you  stop,  or  stay,  or  meet 
with  some  body  by  the  way  that  might  hinder 
you  ? 

Mr.  Wilcox.  No,  my  lord,  1  went  a  good 
pace;  it  being  near  night,  my  lord,  I  was 
afraid  of  being  benighted,  and  yet  it  was  dark 
by  that  time  I  got  horae.l 

L.  C.  B.  You  that  are  of  the  jury,  do  you 
know  this  Mr.  Wilcox,  of  what  credit  is  he  ? 

Jltry.  We  have  known  him  a  long  time, 
and  we  know  no  harm  by  him. 

L.  C.  B.  He  looks  with  an  honest  face, 
and  you  Larimore,  do  you  know  what  that  ho- 
nest man,  Mr.  Wilcox,  says?  Do  you  know 
him  ?  and  did  you  ever  see  him  at  your  house  f 

Lar.    Yes,  my  lord,  I  know  him  well. 

X.  C.  B.  Larimore,  do  not  you  remember 
that  he  was  at  your  house  on  Friday  the  18th  of 
Sept.  1668? 

Larimore.  replied,  No,  my  lord,  sore  it  was 
not  upon  that  dav  that  I  was  robbed. 

My  L.  C.  B.  Hale  replied.  Larimore,  bo,  in 
my  conscience  thou  sayest  well,  for  it  seems  you 
were  not  robbed  upon  the  same  day  that  you 
have  sworn  you  saw  the  prisoner  at  the  bar 
commit  this  robbery. 

Hawk.  My  lord,  or  upon  any  other  day 
(as  I  do  verily  believe.)  And  here  many  of 
the  people  cried  out,  That  they  believed  as 
much. 

L.  C.  B.  If  that  man  Mr:  Wilcox  speaks 
true,  then  ail  is  false  that  Larimore,  his  son  and 
sister  hath  sworn,  etc. 

Come,  Mr.  Hawkins,  said  my  Lord  Chief 
Baron,  have  you  any  more  to  say  ? 
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Hawk.  I  have  one  witness  more  that  I  de- 
sire may  be  called,  viz.  Mr.  Samuel  Brown. 

X.  C.  B.  Yes,  yes,  call  him ;  come,  Mr. 
Brown, .what  can  you  say? 

Mr.  Brown  said,  My  lord,  I  can  say  some- 
thing, but  I  dare  not  speak. 

L.  C.  B.  Why  dare  you  not  ?  Come,  speak 
tile  truth  and  spare  not,  and  say  no  more. 

Mr.  Brown  said,  I  dare  not  speak,  for  sir 
John  Croke  and  this  Larimore  have  threatened 
me,  that  if  I  came  down  to  this  assizes  to  tes- 
tify what  I  heard  about  this  plot,  sir  John 
Croke  said,  he  would  fling  me  in  the  gaol,  and 
load  me  with  action  upon  action  of  1,0001.  and 
ruin  me  and  my  family. 

When  the  Judge  add  the  Justices  beard  Mr. 
Brown  relate  this,  every  eye  began  to  be  fixed 
upon  sir  John  Croke,  and  the  people  asked 
which  was  that  sir  John  Croke  ?  Then  my 
Lord  Chief  Baron  Hate  commanded  the  clerk 
of  the  assizes  to  give  Mr.  Brown  a  writ  of  pri- 
vilege, to  protect  him  home  again ;  which  be- 
ih$  immediately  done  in  court,  my  L.  C.  B. 
said,  Come,  Mr.  Brown,  let  us  now  hear  what 
joti  can  say  to  this  business. 

Mr.  Beaton  said ;  If  it  please  your  houour 
(my  lord)  upon  Wednesday,  the  16th  of  Sep- 
tember last  past,  early  in  the  morning,  as  I  lay 
in  my  bed  at  sir  John  Croke's  house  in  Chilton, 
hearing  a  great  noise  (1  being  then  entrusted 
by  sir  John  Lenta  11  as  keeper  to  sir  John  Croke, 
-which  is  a  prisoner  at  the  King's-bench),  I  fear- 
ing that  they  were  contriving  some  way  for 
him  to  escape,  I  started  suddenly  out  of  bed, 
having  nothing  on  but  my  shirt,  and  stood  at 
the  dining-room  door  behind  the  hangings,  and 
then,  my  lord,  I  heard  this  Larimore  tell  sir 
John  Croke  that  he  had  undone  him,  by  caus- 
ing him  to  contend  with  the  parson.  Sir  John 
Croke  a*ked  him  why  ?  Larimore  replied,  Be- 
cause this  Hawkins  will  undo  me,  for  he  hath 
entered  me  into  most  courts  of  England,  and 
summoned  me  into  the  Crown  Office  and 
Chancery,  and  I  cannot  maintain  so  many 
suits :  sir  John  Croke  replied,  Is  that  all? 
Come  brother  Larimore,  be  contented,  we  will 
have  one  trick  more  for  Hawkins  yet,  which 
shall  do  his  work.  Larimore  replied,  Sir  John, 
you  have  pot  me  upon  too  manv  tricks  already, 
more  than  I  can  manage,  and  the  parson  is  too 
hard  for  us  still.  Sir  John  replied,  If  thou 
wilt  but  act,  I  will  hatch  enough  to  hang  Haw- 
kins. Larimore  replied,  But  how  shall  we 
bring  this  to  pass  ?  Sir  John  Croke  made  an- 
swer, Canst  not  thou  convey  some  gold  or 
silver  into  into  Mr.  Hawkins's  hoose,  and  have 
a  warrant  ready  to  search  his  house,  and  then 
oar  work  is  done  rj  Larimore  replied,  Sir,  if 
we  could  but  bring  this  to  pass,  it  might  do 
well,  but  I  know  not  how.  Sir  John  Croke 
4aid  to  Larimore,  Do  you  but  go  to  sir  Richard 
Pigott  and  inform  him,  that  you  have  lost  some 
money  and  goods,  and  desire  his  warrant  to 
search  for  them,  which  sir  Richard  neither  can 
nor  will  deny  you,  and  then  take  Dick  Mayne 
the  constable,  who  is  one  of  us,  and  will  do 
whatever  we  desire  him,  and  go  and  search  Mr. 
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Hawkins's  house,  and  there  you  win  find  these 
things  ;  and  then  charge  him  with  Bat  felony, 
and  force  him  before  me,  and  no  other  justice, 
and  I'll  send  him  to  gaol  without  bail.  Ana 
we  will  hang  him  at  the  next  assizes.  Come, 
(said  sir  John  Croke)  brother  Larimore,  let 
us  go  and  drink  our  morning's  draught,  and 
we  will  consult  more  about  this  business.  And 
so,  my  lord,  I  heard  no  more  for  that  time. 
But- 


X.  C.  B.  That  was  enough  and  too  much 
too  ;  but  however,  Mr.  Brown,  go  on. 

Mr.  Brown.  So  upon  Saturday  next  (being 
the  19rti  of  Sept.  1668.)  I  having  been  abroad 
(and  rewards  night)  coining  up  the  town,  I  was 
informed  that  Air.  Hawkins  (as  Larimore  pre- 
tended) had  robbed  him :  I  then  began,  to^ 
think  more  seriously  upon  what  I  had  heard 
pass  the  Wednesday  before,  between  sir  John 
Croke  and  this  Larimore,  and  coming  to  sir 
John's  house,  I  saw  a  paper  lying  upon  the 
hall-table,  full  of  writing,  and  Larimore  with 
the  constable,  and  several  others,  had  brought 
Mr.  Hawkins  before  sir  John  Croke,  who  com- 
mitting Mr.  Hawkjns  for  robbing  Larimore,  as 
he  pretended,  took  up  the  said  paper  and  read 
it  to  the  constable,  and  said,  that  it  was  Mr. 
Hawkins's  Mittimus,  which  sard  Mittimus  was 
written  before  Mr.  Hawkins  came  to  sir  John 
Croke,  as  all  that  were  there  can  justify.  And 
on  Sunday  morning  I  went  to  an  ale-house, 
where  they  had  kept  Mr.  Hawkins  all  night, 
and  there  1  saw  Mr.  H.  go  to  the  gaol,  and  them 
my  heart  began  to  tremble,  and  yet  I  durst  not 
discover  any  thing  of  what  I  heard ;  but  coming 
home,  I  said  to  sir  John  Croke,  Sir,  What,  they 
have  carried  the  poor  parson  to  gaol?  Sh*  John 
Croke  replied,  Yes,  let  him  go,  and  the  devil 
go  with  him,  and  more  shall  follow  after;  have  I 
not  often  told  you,  that  if  my  brother  Larimore 
and  I  did  but  lay  our  heads  together,  none^are 
able  to*  stand  against  us  ?  I  replied,  YeS,*  sir 
John,  I  have  often  heard  you  say  so,  but  I  never 
believed  it  until  now. 

L.  C.  B.  Mr.  Brown,  is  all  tbis  true  which 
you  have  related  ? 

Mr.  Brown.  Yes,  my  lord,  all  that  I  have 
said  is  true,  and  there  sits  sir  John  Croke  (point- 
ing to  him  with  his  finger),  who  knows  that 
every  word  that  I  have  said  is  true.    . 

L.  C.  B.  If  but  ever  a  word  that  Mr. 
Brown  says  be  true,  it  is  as  foul  a  conspiracy  as 
ever  was  heard  of. 

About  this  time  sir  John  Croke  Stole  away 
from  the  bench,  without  taking  his  leave  of  ray 
Lord  Chief  Baron,  or  any  of  the  Justices. 

My  L.  C.  B.  said,  Is  this  sir  John  Croke  a 

rntleraan,  and  contrives  such  plots  as  this? 
never  in  all  my  days  heard  of  the  like:  But  I 
think  once  in  this  place  I  met  with  one  some- 
thing like  it,  but  thi»  far  exceeds  that,  if  this  be 
true  that  Mr.  Brown  hath  said. 

But  you  of  this  Jury,  there  is  an  honest  mnn 
(said  my  lord,  pointing  to  Mr.  Wilcox)  he  over- 
throws all ;  if  that  be  true  which  he  said,  then 
all  that  is  false  which  Larimore,  his  son,  and 
sister  hath  sworn* 
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Larimore  said ,  My  lord  what  I  have  swore, 
as  to  Mr.  Hawkins  is  true. 

My  X.  C.  B.  replied.  Come,  Larimore,  thou 
art  a  very  villain. 

Larimore  said,  I  wish  that  the  ground  may 
open,  and  swallow  me,  if  any  thing  that  I  have 
iwom  against  Mr.  Hawkins  is  false. 

X.  C  B.  replied,  Come,  come,  Larimore,  thou 
art  a  very  villain;  nay,  I  think  thou  art  a devih 

Hawkins.  I  hope  your  honour,  and  this  jury, 
are  by  this  time  fully  convinced,  that  sir  John 
Croke  is  concerned  in  this  plot ;  for,  my  lord, 
he  hath  appeared  all  along  to  be  the  graud  con- 
triver of  it,  as  appears  by  Mr.  Brown's  testi- 
mony, and  by  what  he  said  to  Larimore  before 
me  and  others.  See  .their  charge  in  those 
words. 

L.  C.  B.  Hale  replied,  I  am  fully  satisfied, 
and  so  (I  think)  are  all  that  heard  it:  And  he 
said  to  the  justices,  Gentlemen,  where  is  this  sir 
John  Croke  ?  They  replied,  he  is  gone. 

X.  C.  B.  Is  sir  John  Croke  gone.?  He  said, 
gentlemen,  I  must  not  forget  to  acquaint  you 
.  (for  I  thought  that  sir  John  Croke  had  been 
here  still),  that  this  sir  John  Croke  sent  me  this 
morning  two  sugar-loaves  for  a  present,  pray- 
ing me  to  excuse  his  absence  yesterday.  1  did 
not  then  know,  so  well  as  now,  what  be  meant 
by  them ;  but  to  save  bis  credit,  I  sent  bis  sugar- 
loaves  back  again.  Mr.  Harvey,  did  you  not 
send  sir  John  his  sugar-loaves  back  again  ? 

Clerk  of  the  Auute.  Yes,  my  lord,  they  were 
sent  back  again. 

X.  C.  B.  I  cannot  think  that  sir  John  Croke 
believes  that  the  king's  justices  come  into  the 
country  to  take  bribes.  I  rather  tliink,  that  some 
other  person  (having  a  design  to  put  a  trick 
upon  him)  sent  them  in  his  name.  And  so 
taking  the  letter  out  of  his  bosom,  bhewing  it  to 
the  justices,  said,  Gentlemen,  do  you  know  this 
hand  ?  To  which  some  of  them  replied,  they  be- 
lieved it  might  be  sir  John  Croke  s  own  hand ; 
which  letter  being  compared  with  bis  Mittimus 
(for  he  had  no  clerk)  and  some  other  of  his 
writings  there  it  plainly  appeared  to  be  his  own 
hand.  So  my  L.  C.  B.  seeing  that  (putting  up 
the  letter  a^aiu  into  his  bosom),  said,  he  intend- 
ed to  carry  that  to  London;  and  he  added  far- 
ther, that  he  would  relate  the  foulness  of  the 
business,  as  be  found  occasions  fit  for  it. 

X.  C.  B.  said,  Mr.  Hawkins,  have  you  any 
more? 

Hank.  My  lord,  I  hope  that  the  jury,  and 
your  lordship,  is  fully  satisfied  as  to  my  inno- 
cency,  if  so,  my  lord  ;  but  if  not,  1  humbly  de- 
sire to  know  wherein  I  have  not  given  full  satis- 
faction,if  any  thing  else  shall  be  alledged  against 
me,  I  humbly  crave  time  and  leave  to  answer  it; 
for,  my  lord,  I  am  confident,  I  can  give  a  fuller 
satisfaction,  if  what  I  have  said  already  be  too 
short. 

X.  C.  B.  You  of  the  Jury,  what  do  you 
think  ?  The  prisoner  at  the  bar  desires  to  know 
whether  you  are  satisfied  as  to  the  indictment; 
if  not,  you  may  do  well  to  declare  wherein  you 
you  are  not  satisfied. 

Jury,    It  is  a  very  plain  case,  my  lord. 


X.  C.  B.  And  I  think  so  too,  but  it  is  a 
very  foul  one. 

X.  C.  £.s»id  to  me,  Sir,  have  you  any  more! 

Hawk.  My  lord,  I  humbly  thank  your  ho- 
nour and  tbe  court,  for  that  great  patience  and 
liberty  I  have  had,  and  intend  to  say  no  more, 
but  with  Quiotilian  I  conclude,  *  innocentia 
'  melior  est  quatn  eloquentia,'  iunocence  is 
better  than  eloquence. 

My  Lord  Chief  Baron  Hale's  Directions  to  the 
Jury  were  to  this  effect : 

X.  C.  B.  said,  You  that  are  of  the  jury,  the 
prisoner  at  the  bar  stands  indicted  for  robbing 
this  Larimore,  and  you  have  heard  at  large 
both  the  prosecutors  evidence  te  prove  him 
guilty  (which  if  you  do  believe)  1  never  heard 
a  fuller.  And  2dly,  You  have  also  beard  the 
prisoner's  defence,  wherein  (as  I  think)  lie  hath 
as  fully  answered  the  same  charge.  I  shall, 
First,  repeat  the  evidence  against  him,  which 
consists  of  two  branches;  the  first  is  the  pro- 
secutor's proof  of  this  indictment ;  and  second- 
ly, his  charging  hiui  with  other  crimes  of  the 
like  nature,  as  the  stealing  of  Chilton's  boots, 
and  the  picking  of  Noble's  pocket. 

1.  For  to  prove  him  guilty  of  robbing  him,  he 
observes  this  method  : 

First,  He  himself  swears,  that  ho  saw  the 
prisoner  at  the  bar  commit  the  robbery. 

Secondly,  His  son  and  sister  swear,  that 
they  saw  him  ruu  out  of  the  house  at  the  same 
time. 

Thirdly,  He  brines  in  four  or  five  persons 
>  that  swear  the  gold  ring,  and  the  five-shilling 
piece,  was  found  in  the  house  of  him  that  is  oow 
the  prisoner  at  the  bar. 

Fourthly  and  Lastly,  He  proves  by  two  wit- 
nesses, that  the  gold  ring  and  the  five-shilling 
piece  was  pawned  to  him. 

And  for  tbe  first  of  these,  Larimore  swears, 
that  upon  Friday  tbe  18th  of  September  last 
past,  he  lockt  his  doors,  between  twelve  and 
one  of  the  clock  at  noon,  asd  went  out  (leaving 
no  body  at  home)  to  pluck  hemp,  about  two 
furlongs  from  his  house,  where  he  stayed  with 
the  rest  of  his  family  till  within  an  hour  and  a 
half  of  sunset ;  at  which  time,  he  coming  home, 
found  bis  doors  open,  and  ran  up  into  bis  cham- 
ber, and  there  through  the  chinks  of  the  loft- 
boards  he  swears  that  he  saw  the  prisoner,  now 
at  the  bar,  ransacking  and  rifling  of  a  box,  in 
which  was  at  that  time  a  bolland  apron,  and  a 
purse,  in  which  purse  was  two  gold  rings,  two 
pieces  of  gold,  and  nineteen  shillings  in  silver, 
all  which  said  rings,  gold,  and  silver,  with  the 
said  apron,  he  swears  that  he  did  see  the  pri- 
soner now  at  the  bar  turn  out  of  the  said  purse! 
.  take,  and  feloniously  carry  away,  except  one 
piece  or  two  of  (he  silver,  and  shews  the  very 
purse  out  of  which  be  saw  him  take  them.  If 
you  compare  the  evidence  with  the  Indictment 
vou  may  see  the  policy  of  the  prosecutor;  for 
he  would  gladly  seem  a  moderate  prosecutor, 
by  indicting  him  for  felony  only,  as  the  steal- 
ing of  rings  and  money,  &c.  But  by  his  evidence 
he  would  as  gladly  charge  him  with  burglary 
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also;  for  he  swears,  be  broke  open  or  picked 
the  locks  of  his  doors,  and  box,  which  by  law 
is the  same. 

-  And  Secondly,  To  corroborate  this  his  evi- 
dence, be  brings  in  two  witnesses  more,  viz. 
his  son,  and  sister  Beamsley,  and  they  swear 
that  they  did,  at  the  same  time,  »ee  the  pri- 
soner that  is  now  at  the  bar  run  out  of  Lari- 
more's  house,  with  a  great  bunch  of  keys  in  his 
land,  and  be  hid  himself  amongst  beans  and 
weeds :  and  note  the  keys,  to  intimate  that, 
by  the  help  of  those,  he  picked  Laritnore's  locks. 

Thirdly,  He  brings  in  his  son,  Dodsworth 
Croke,  the  constable,  and  tithing-man,  which 
all  swear  that  they  foujd  this  sold  ring  and  fiVe 
shilling  piece  of  surer  in  a  basket  hanging  upon 
a  pin,  iu  the  bouse  of  the  prisoner  at  the  bar 
with  a  few  eggs,  which  the  prisoner  at  the  bar 
the  day  before  had  stolen  from  him. 

And  Fourthly  and  Lastly,  He  brings  in  one 
of  Sir  John  Croke's  sons,  and  Mr.  Good,  who 
swear,  that  the  one  pawned  the  ring,  the  other 
the  five-shilling  piece  to  Larimore. 

Thus  Larimore  swears  be  saw  the  prisoner 
rob  him,  his  son  and  sister  swear,  that  they  saw 
him  run  out  of  the  hotise,  the  same  time  four 
more  swear,  they  found  the  ring  and  five-shil- 
ling piece  in  his  house  upon  search :  and  lastly 
two  swear  that  the  ring  and  five-shilling  piece 
was  pawned  to  him.  If  all  this  be  true,  he 
must  needs  be  guilty;  and  if  so,  although  I 
have  a  great  respect  for  his  calling,  yet  that 
shall  no  ways  excuse  him,  but  rather  aggravate 
bis  crime.  And  thus  much  touching  the  In- 
dictment. 

'And  Secondly,  He  seems  to  charge  him  with 
other  acts  of  the  like  nature ;  as,  1.  He  brings 
in  one  Chilton  to  swear,  that  the  prisoner  at 
the  bar  did  steal  a  pair  of  boots  from  bim,  and 
four  or  Awe  persons  swear,  that  they  did  bear 
Chilton  say  ne  did.  9.  He  brings  in  one  Boyce 
from  *  London,  a  person,  I  think,  of  no  great 
credit;  he  swears,  that  he  saw  the  prisoner  at 
the  bar  about  two  years  ago,  have  his  hand  in 
the  pocket  of  one  James  Noble,  and  that 
Noble  said,  that  be  lost  a  gold  ring,  and  a  piece 
of  gold  at  the  same  time.  This  (if  true)  would 
render  the  prisoner  now  at  the  oar  obnoxious 
to  any  jury :  thus  far  the  evidence  against  the 
prisoner  at  the  bar. 

Now  we  come  to*  the  prisoner's  Defence, 
which  because  it  is  so  full,  I  shall  be  the  briefer 
in  it.  The  parts  of  his  Defence  were  two,  as 
himself  observed.  1.  He  shews  how  too  im- 
probable it  is.  And  2.  How,  impossible  that* 
ne  should  be  guilty  of  this  charge. 

First,  That  it  is  not  likely  that  Larimore  was 
robbed  at  all,  because  he  'did  not  declare  it  to 
any  of  his  neighbours,  as  soon  as  be  saw  the 
robbery  committed;  again,  he  varies  as  to 
the  time  when  it  was  done,  for  ^hat  he  told  his 
brother  Beamsly,  that  he  had  Tost  the  ring  and 
five-shilling  piece,  before  there  was  any  diffe- 
rence between  bim  and  the  prisoner  at  the 
bar,  as  appears  by  Mr.  Wilcox,  and  that  diffe- 
rence began  in  Michaelmas  term,  1667  :  and 
before  sir  John  Crake  fat  confessed  that  he  had 


lost  this  a  month  before  the  prisoner  (viz.  Mr. 
Hawkins)  was  committed,  which  must  be  about 
the  19th  of  August,  1668.  And  in  court  he 
swears  that  he  saw  the  prisoner  at  the  bar  rob 
him  of  the  same  gold  ring,  and  five-shilling 
piece  of  silver,  opon  Friday  the  18th  of  Sep- 
tember 1668,  an  hour  and  half  hefore  sunset ; 
all  this  cannot  be  true ;  and  for  the  warrant, 
that  bears  date  a  day  before  the  robbery  was 
committed.  Whereupon  the  judge  said  to 
Larimore,  Come,  thou  art  a  cunning  fellow,  for 
thou  wentest  to  sir  Richard  Pigot  for  a  warrant 
on  the  17 tli  day  and  was  not  robbed/' until  the 
18th  day;  Larimore,thou  knewest,  it  seems,  upon 
tbe  l?th  day,  that  thou  shouldest  be  robbed  on 
the  18th  day,  that  the  prisoner  now  -at  the  bar 
should  rob  thee :  sorely,  thou  can'st  divine,  if 
all  this  be  true.  Agaiu,  it  is  likely,  that  when 
tbe  prisoner  at  the  bar  was  charged  with  flat  fe- 
lony at  bis  own  doors,  the  constable  likewise 
threatning  to  break  open  his  house  to  search,  if 
he  bad  been  guilty,  his  wife  and  himself  having 
the  opportunity  of  going' abroad  after  they  had 
so  charged  him,  while  they  were  gone  to  con- 
sult with  sir  John  Croke,  as  the  prisoner  at  the 
bar  sufficiently  proved  thev  did,  by  tbe  testimoy 
of  several  witnesses,  (as  Mr.  Read,  Mr.  San- 
ders, and  others)  that  in  all  that  time  he  would 
not  have  made  his  escape,  or  at  least  found  a 
more  convenient  place  to  convey  n  riug,  and 
five-shilling  piece,  than  to  let  it  remain  all  that 
time  in  a  little  basket  with  a  few  eggs,  hanging 
on  a  pin  ?  Again,  who  came  first  into  the  room 
where  this  egg-basket  hung  ?  Why,  Larimore. 
And  who  took  down  the  basket  ?  Larimore. 
Who  turned  out  the  eggs  ?  Larimore.  And  who 
had  the  dressing  of  the  eggs  ?  Larimore.  He  is 
a  special  cook.  You  gentlemen  of  tbe  jury,  it 
is  an  easy  thing  for  Larimore  to  juggle  a  nog  and 
five  shilling  piece  into  a  basket/be  being  the 
first  that  came  into  the  room  ;  as  he  put  up  las 
hand  to  take  down  the  basket,  he  might  with 
ease  enough  convey  such  things  as  those  were 
into  it.  All  this,  and  many  more,  are  pro- 
bable circumstances  to  move  you  and  me  to 
believe,  that  it  is  not  possible  that  the  prisoner 
at  the  bar  is  guilty  of  this  robbery ;  but  that 
I  must  leave  to  you  to  consider  of. 

Again,  The  Prisoner  at  the  bar  proves  the 
whole  business  to  be  but;a  mere  contrivance  of 
sir  John  Croke's  and  this  Larimore**,  on  pur- 
pose to  ruin  bun,  as  is  fdlly  made  manifest  by 
the  testimony  of  Mr.  Brown,  who  justifies,  that 
upon  Wednesday  the  16th  of  September  last 
past,  and  but  two  days  before  this  pretended 
robbery,  be  hoard  sir  John  Croke  advise  this 
Larimore  to  fetch  a  warrant  to  search  the  house 
of  the  prisoner  at  the  bar,  and  then  to  convey 
gold  and  silver  into  it;  which  having  done, 
charge  bim  with  fiat  felony,  and  bring  him  be- 
fore the  said  sir  John  Croke,  and  no  other  jus- 
tice, he  then  prorois  ng  to  the  said  Larimore  to 
commit  him  to  the  gaol  without  bail,  and  hang 
him  at  tbe  next  assises^  which  is  now:  And,  as 
I  take  it,  tbey  do  aim  at  it.  You  of  this  jury, 
if  you  do  believe  what  Mr.  Brown  saith,  it  is  as 
foul  a  conspiracy  as  ever  was  heard  of:.  Aod  I 
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am  apt  to  think  it  may  be  probable,  because 
that  sir  John  Croke  and  Larimore  did  threaten 
to  cast  this  Mr.  Brown  into  prison,  and  so  ruin 
him,  if  he  came  down  and  testified  his  know- 
ledge about  this  business,  which  thing  is  of  a 
very  ill  consequence.  Again,  it  seems  likely 
that  Mr.  Brown  may  be  credited,  if  you  com- 
pare their  actions  with  the  times;  for  upon 
Tuesday  sir  John  arrested  the  prisoner  upon  a 
feigned  action  of  100/.  Upon  Wednesday 
the  plot  was  concluded  upon  by  sir  John  Croke 
and  Larimore,  as  may  appear  by  Mr.  Brown's 
testimony.  On  Thursday  they  procured  of  sir 
Kichard  Pigott  the  warrant  to  search.  On  Fri- 
day, Lariinore  pretends  that  be  was  robbed 
(though  in  troth  there  appears  no  such  thins). 
Upon  Saturday  the  prisoner's  house  was  broke 
open,  and  he  apprehended ;  and  upon  Sunday 
he  was  carried  to  the  gaol :  It  was  a  good  week's 
work.  But  there  is  an  honest  man,  said  my 
lord  chief  baron  (pointing  at  Mr.  Wilcox),  he 
knocks  down  all;  tor  he  justifies,  thai  he  came 
to  Larimore'b  house  upon  Friday  the  18th  of 
September  last  past,  (it  being  the  same  day  that 
he  swears  he  saw  the  prisoner  at  the  bar  rob- 
bing bim,  and  an  hour  and  half  before  sun-set) 
and  there  continued  till  it  was  near  night ;  and 
lie  further  saith,  that  Larimore  was  with  him 
all  that  afternoon.  And  he  said,  that  Larimore 
was.  not  robbed  that  afternoon,  nor  was  Mr. 
Hawkins  there  at  that  time.  *  If  this  that  Mr. 
Wilcox  saith  be  true,  then  all  that  Larimore,  his, 
son,  and  sister  hath  sworn  must  need  be  false. 

And  as  touching  the  boots,  Chilton  swears, 
that  he  had  legged  a  pair  of  boots  for  the  pri- 
soner at  the  bar,  and  laid  them  in  his  shop  win- 
dow, for  him  to  take  along  with  him  as  he  weut 
by,  which  he  did,  and  paid  hiux  for  his  work  ;' 
and  yet  this  Larimore,  sir  John  Croke,  Crox- 
atone,  and  others,  did  use  their  utmost  endea- 
vours to  stir  op  this  Chilton  to  indict  the  pri- 
soner at  the  bar  for  stealing  of  them  (Croxssone 
promising  him  to  bear  bim  out  ia  it).  This  can 
argue  nothing  else  but  malice  in  those  persons : 
And  for  that  which  Boyce  swears,  is  a  story 
that  can  argue  nothing  else ;  for.  neither  is  No* 
hie  here  to  prosecute,  uor  can  Boyce  swear  that 


the  prisoner  at  the  bar  did  pick  bit  pockety  or 
that  Noble  ever  said  be  did. 

Thus  I  have  repeated  the  Evidence  to  prove 
biro  guilty,  and  have  not  I  think  omitted  any 
thing  in  it  that  is  material.  Which  if  yon  do 
believe,  he  must  needs  be  guilty.  And  also  the 
prisoner's  defence,  which  I  thank  is  sufficient. 
It  is  a  plain  case,  and  I  suppose  you  need  not 
go  from  the  bar;  but  that  I  leave  to  yon. 

And  so  the  Jury  oot  stirring  from  the  baa* 
which  the  Clerk  observing,  Jie  called  the  Jury, 
who  severally  answered  to  their  names  ;  which 
being  done,  the  Clerk  of  the  Arraignments 
asked  whether  they  were  all  agreed  upon  tbeir 
verdict* 

Jury.    Yes,  we  are  all  agreed. 

Clerk.     Who  shall  speak  for  you  ? 

Jury.    Our  Foreman. 

Clerk.  Robert  Hawkins,  hold  up  thy  hand. 
Which  I  did. — Jury,  look  upon  the  prisoner  at 
the  bar,  How  say  you  r  is  he 'Guilty  of  the  Fe~ 
lony  whereof  he  atands  indicted,  or  Not  Guilty* 

Foreman  of  the  Jury  said,  Not  Guilty,  my 
lord. 

L.  C.  B.  Hale  said  to  the  Jury,  ¥«•»  have 
found  like  honest  men :  I  do  believe,  that  he  is 
not  guilty.  And  he  said  to  Larimofie,  Thou 
art  a  very  villain  J 

Gaoler  said,  Is  Mr.  Hawkins,  my  lord,  dis- 
charged of  his  imprisonment  ? 

X.  C.  B.  replied,  Yes,  yes,  he  is  discharged, 
paying  his  fees. 

Hawk.  May  it  please  your  honour,  my  lord* 
I  am  poor;  and  this,  with  other  troubles,  which 
they  hare  unjustly  occasioned,  hath  cost  me  a 
great  deal  of  money  already. 

L.  C.  B.  I  cannot  help  that*  nor  can  Igive 
away  other  mens'  rights;  if  they  will  not  remit 
their  fees,  you  must  pay  them. 

Rasmk.  I  humbjy  thank  your  honooiy  and 
shall  observe  your  lordslup's  commands. 

And  so  the -Court  arose,  there  hainsj  no  other 
business  but  ray  trial  tlie  whle  morning,  which 
lasted  from  eight  until  one.  So  as  soon  erf  ay 
trial  was  over,  sir  John 'Croke,  Larimore.  and 
the  rest  of  that  crow,  fled  privately  out  of  Ailea* 
bury,  and  durst  not  stay. 


230.  The  Trial  of  William  Penn  a&d  William  Msad,  at  the 
Old  Bailey,  for  a  Tumultuous  Assembly:  22  Charles  II. 
a.  d.  1670.    [Written  by  themselves.*) 

.[To  the  account  printed  in  1670  there  is  this  In- 
troduction :  "  As  there  can  be  no  observation 
where  there  is  no  action ;  so  it  is  impossible, 


*  Published  1n  the  same  year  under  the  title 
of  "  The  People's  Ancient  and  Just  Liberties, 
«  asserted,  in  the  Trial  of  William  Penn  and 
«  William  Mead,  at  the  Seasions  held  at  the. 
««  Old-Bailey,  in  London,  the  1st,  3rd,  4tb 
"  and  5th  of  Sep.  1670,  against  the  most  nr- 
•«  hitrary  procedure  of  that  Court.'' 
*•  Isaiah,  x.  U  8.    "  Woe  nnto  them  that  de-' 

ore*  anrigbttmw  decreet,  and  write -friev- 


there  should  be  a  judicious  intelligence,  with- 
out due  observation.  And  since  there  can 
be  nothing  more  seasonable  than  a  right  in- 

—  *■■'■   '  ■     '      >  «•     i  i  ■*     i 

ousness,  which  they  have  prescribed  ;  to  turn 
away  the  needy  from  judgment /and  to  take 
away  the  rigbt  from  the  poor,  ore." 
Esalm  xciv.  «0.  «  Sball  the  throne  of  iniquity 
have  fellowship  wfth  thee,  which  rrnmeta 
mischief  by  a  law." 

'  Sic  volo,  sjcjobeo,  s^atprorationevoluntas,,' 

WkbsvPwmtasyAddfasi  as.  folia**: . 
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formation;  especially  of  Public  Acts;  and 
well  knowing  how  industrious  some  will  be, 
co  mis-represent  this  Trial  ca  the  disadvaa- 
tage  of  tbe  cause  and  prisoners,  ic  was 
thought  requisite,  in  defence  of  both,  and 
for  the  satisfaction  of  the  people,  to  make  it 
more  public ;  nor  can  there  be  any  busiuess 
wherein  the  people  of  England  are  more 
concerned,  than  in  that  which  relates  to  their 
civil  and  religidus  liberties,  questioned  in  the 
persons  above  named,  at  tbe  Old-Bailey, 
the  1st,  3rd,  4th,  and  5th,  of  Sept.  1670."] 

PRESENT,  Sam.  Starling,  major;  Tho. 
Howell,  recorder;  Tho.  B'ud  worth,  William 
Peak,  John  ftobinson,  Richard  Ford,  and  Jo- 


To  the  English  Reader. 

"  If  ever  it  were  time  to  speak  or  write,  it  it 
now,  so  many  strange  occurrences  requiring 
both.  How  much  thou  art  concerned  in  this 
ensuing  Trial,  where  not  only  the  Prisoners, 
but  the  Fundamental  Laws  of  England,  have 
been  most  arbitrarily  arraigned,  read,  and  thou 
in  ay  est  plainly  judge. 

"  Liberty  of  Conscience  is  counted  a.  pre- 
tence for  Rebellion,  and  religious  assemblies, 
routs,  and  riots;  and  the  defenders  of  both,  are 
them,  reputed  factious  and  disaffected. 

"  Magna  Charta,  is  Magna  f—  with  the 
Recorder  of  London ;  and  to  demand  right  an 
affront  to  the  court. 

41  Will  and  Power  are  their  great  charter,  but 
to  call  for  England's,  is  a  crime,  incurring  the 
penalty  of  their  Bale-dock,  and  Nasty-hole, 
nay,  the  menace  of  a  Gag,  and  Iron  Shackles 
too. 

"  The  Jury,  though  proper  judges  of  law  and 
fact,  they  would  have  over-ruled  in  both,  as  if 
their  Verdict  signified  no  more,  than  to  echo 
back  the  illegal  Charge  of  the  Bench ;  and  be- 
cause their  courage  and  honesty  did  more  than 
bold  pace  with  the  threat  and  abuse  of  those/ 
who  sat  as  jvdges,  after  two  days  and  two 
nights  restraint  for  a  verdict,  in  the  end  were 
fined  and  imprisoned,  for  giving  it. 

"  O !  what  monstrous,  and  illegal  proceed- 
ings are  these  ?  Who  reasonably  can  call  his 
coat  his  own  ?  When  property  is  made  sub- 
servient to  the  will  and  interest  of  his  judges ; 
or,  who  -can  truly  esteem  himself  a  free  man  ? 
When  all  pleas  for  liberty  are  esteemed  sedi- 
tion, and  tbe  laws,  that  give,  and  maintain 
them,  so  many  insignificant  pieces  of  forma- 
hty. 

"  And  what  do  tbey  lees. than  plainly  tell  us 
so,  who  at  will  and  pleasure  break  open  oar 
lacks,  rob  our  houses,  rase  their  foundations, 
imprison  our  persons,  and  finally  deny  us  jus- 
tice to  our  relief;  as  if  tbey  then  acted  moss 
like  christian  men,  when  they  were  most  bar* 
berous,  in  ruining  such,  as  really  are  so ;  aud 
that  no  sacrifice  could  be  so  acceptable  to  God* 
as  the  destruction  of  those,  that  most  fear  hire. 

"  In  short,  That  the  conscientious  shonld 
only  be  obnoxious,  aud  the  just  demand  of  our 
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sepb  Sheldon,  aldermen;  John  Smith  and 
James  Edwards,  shorn?*;  and  Richard  Browne. 

Cryer.  « O  Yes !  Thomas  Veer,  Edward 
Bushel,  John  Hammond,  Charles  Milson,  Ore- 
gory  Walkler,  John  Brightman,  William  Plum* 
sicd,  Henry  Henley,  Thomas  Damask,  Henry 
Michel,  William  Lever,  John  BaiJy,  you  shall 
well  and  truly  try,  and  true  deliverance  make 
betwixt  pur  sovereign  lord  tbe  king,  and  tbe 
prisoners  at  the  bar,  according  to  your  evi- 
dence.   So  help  you  God.' 

The  Indictment  sets  forth,  '  That  William 
'  Pen n,  Gent,  and  William  Mead,  late  of  Lon- 
'  don,  linen  draper,  with  divers  other  persons 
'  to  the  jurors  unknown,  to  the  number  of 
'  300,  the  Hth  day  of  August  in    tbe    8Sd 

religious  liberty,  tbe  reason,  why  we  should  be> 
denied  our  civil  freedom,  us  if  to  be  a  Christ 
tian  and  an  Englishman  were  inconsistent,  and 
that  so  much  solicitude  and  deep  contrivance, 
should  be  employed  only,  to  ensnare,  and  ruin, 
so  many  ten  thousand  conscientious  families, 
so  eminently  industrious,  serviceable,  and  ex- 
emplary, whilst  murder  can  so  easily  obtain* 
pardons,  rapes  be  remitted,  public  unclean* 
ness  pass  unpunished,  and  all  manner  of  levity, 
prodigality,  excess,  profs nen ess,  and  atheism,- 
universally  connived  at ;  if  not  in  some  respect 
manifestly  encouraged,  cannot  but  be  detest- 
ably abhorrent,  to  erery  serious  and  honest 
mind. 

"  Y*t  that  this  lamentable  state  is  true,  and 
the  present  project  in  hand,  let  the  London's 
Recorded,  and  Canterbury's  Chaplain  he 
heard. 

"  Tbe  first  in  his  public  panegyric,  upon  the 
'  Spanish  Inquisition,  highly  admiring  the  pro- 

*  dence  of  the  Romish  Church,  in  the  erection 

*  of  it,  at  an  excellent  way  to  prevent  Schism/ 
which  unhappy  expression,  at  once  passeth  sen- 
tence, both  against  our  fundamental  laws,  and  - 
Protestant  Reformation. 

"  The  second,  In  his  printed  mercenary  Dis- 
course against  Toleration,  asserting  for  a  main 
principle,  '  That  it  would  be  less  injurious  to 
4  tbe  government,  to  dispense  with  propbane 
1  and  loose  persons,  than  to  allow  a  toleration 
'  to  religious  dissenters:'  It  were  to  over-do 
the  business,  to  say  any  more,  where  there  is 
so  much  said  already. 

"  And  therefore  to  conclude,  we  cannot 
choose  but  admonish  all,  as  "well  persecutors 
to  relinquish  their  heady,  partial,  and  inhuman 
prosecutions,  as  what  will  certainly  issue  in  dis- 
grace here,  and  inevitable  condign  punishment 
hereafter,  as  these  who  yet  dare  express  their 
moderation,  however  out  of  fashion,  or.  made 
the  brand  of  fanaticism,  not  to  be  huffed,  or 
menaced,  out  of  that  excellent  temper,  to  snake 
their  parts,  and  persons  subservient  to  the  base 
humours,  and  sinister  designs  of  the  bigaaat 
mortal  upon  earth :  But  to  reverence  and  obey 
the  eternal  just  God,  before  whose' great  tribu- 
nal all  most  render  their  aeeetmts*  and  where 
be  will  ^compete*  te  «every  ; 
to  hit  works." 


V5&]         STATE  TRIALS,  22  Charles  II.  1610.— Ti ml r/Penn  and  Mead,         [956 

1  year  of  the  king,  about  eleven  of  the  dock 

*  in  the  forenoon,  the  same  day,  with  force  and 
'  arms,  &c.  in  the  parish  of  St.  Bennet  Grace- 

•  church  in  Bridge-ward,  London,  in  the  street 
'called  Grace-church  street,  unlawfully  end 

*  tumultuously  did    assemble  and   congregate 

•  themselves  together,  to  the  disturbance  of  the 
r  peace  of  the  said  lord  the  king:  and  the 
4  aforesaid  William  Penn  and  William  Mead, 
4  together  with  other  persons  to  the  jurors 
4  aforesaid  unknown,  then  and  there  so  assem- 
'  bled  and  congregated  together;  the  aforesaid 
4  William  Penn,  by  agreement  between  him 
4  and  William  Mead  before  made,  and  by  abet- 

*  ment  of  the  aforesaid  William  Mead,  then 
4  and  there,  in  the  open  street)  did  take  upon 

♦  himself  to  preach  and  speak,  and  then  and 
'  there  did  preach  and  speak  unto  the  aforesaid 
4  William  Mead,  and  other  persons  there,  in 
4  the  street  aforesaid,  being  assembled  and 
«  congregated  together,  by  reason  whereof  a 

•  great  concourse  and  tumult  of  people  in  the 
4  street  aforesaid,  then  and  there,  a  long  time 
4  did  remain  and  continue,  in  contempt  of  the 

*  said  lord  the  king,  and  of  his  law,  to  the  great 
4  disturbance  of  mYpeace ;  to  the  great  terror 
4  and  disturbance  of  many  of  his  liege  people 
4  and  subjects,  to  the  ill  example  of  all  others  in 
4  the  like  case  offenders,  and  against  the  peace 
4  of  the  said  lord  the  king,  his  crown  and 
4  dignity.' 

What  say  you,  William  Penn  and  William 
Mead,  are  you  Guilty,  as  you  stand  indicted, 
in  manner  and  form,  as  aforesaid,  or  Not 
Guilty?  • 

Penn.  It  is  impossible  that  we  should  be 
able  to  remember  the  Indictment  verbatim, 
and  therefore  we  desire  a  copy  of  it,  as  is  cus- 
tomary on  the  like  occasions. 

Recorder.  You  must  first  plead  to  the  in- 
dictment, before  you  can  have  a  copy  of  it. 

Penn.  I  am  unacquainted  with  the  formality 
of  the  law,  and  therefore  before  I  shall  answer 
directly,  I  request  two  things  of  the  court.  1. 
That  no  advantage  may  be  taken  against  me, 
nor  I  deprived  of  any  benefit,  which  I  might 
otherwise  have  received.  8.  That  you  will 
promise  me  a  fair  hearing,  and  liberty  of  mak- 
ing my  defence. 

Court.  No  advantage  shall  be  taken  against 
too;   you  shall  have  liberty;    you  shall  be 

Penn,  Then  I  plead  Not  Guilty  in  manner 
and  form. 

Clerk.  Whatsayest  thou,  William  Mead, 
art  thou  Guilty  in  manner  and  form,  as  thou 
ftandest  indicted,  or  Not  Guilty  ? 

Mead.  I  »hall  desire  the  same  liberty  as  is 
promised  William  Penn. 

Court.    You  shall  have  it 


Mead.    Then  I  plead  Not  Guilty  in  manner 
and  form. 

The  Court  adjourned  until  the  afternoon. 
Crier.    OYes,&c. 

Clerk.    Bring  William  Penn  and  William 
Mead  to  the  bar. 
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Obter.  The  said  Prisoners  were  brougU 
but  were  set  aside,  and  other  business  prose- 
cuted.- Where  we  cannot  choose  bat  ohsene. 
that  it  was  the  constant  and  unkind  practice 
of  the  court  to  the  prisoners  to  make  thai 
wait  upon  the  trials  of  felons  and  murderers 
thereby  designing,  in  all  probability,  both  v- 
affront  and  tire  them. 

After  five  hours  attendance,  the  court 
broke  up  and  adjourned  to  the  third  instant. 

The  3d  of  September,  1670,  the  court  sat. 

Crier,    O  Yes,  &c. 

Clerk.  Bring  William  Penn  and  Willie 
Mead  to  the  bar. 

Mayor.  Sirrah,  who  bid  you  pnt  off  tkr 
hats }  put  on  their  hats  again. 

06ser.  Whereupon  one  of  the  officers  put- 
ting the  prisoners  hats  upon  their  heads  (pur* 
suant  to  the  order  of  the  court)  brought  then 
to  the  bar. 

Record.    Do  you  know  where  you  are  ? 

Penn.    Yes. 

Record.  Do  hot  yon  know  it  k  the  king* 
court. 

Penn.  I  know  it  to  be  a  court,  and  I  sup- 
pose it  to  be  the  king's  ooort. 

Record.  Do  you  not  know  there  is  respect 
due  to  the  court  r— Penn.    Yes. 

Record.    Why  do  you  not  pay  it  then  ? 

Penn.    I  do  so. 

Record.  Why  do  you  not  poll  off  your  bat 
thenr 

Penn.  Because  I  do  not  believe  that  to  be 
any  respect. 

Record.  Well,  the  coort  sets  forty  marks  a 
piece  upon  your  heads,  as  a  fine  for  your  con- 
tempt of  the  court. 

Penn.  I  desire  it  might  be  observed,  that 
we  came  into  the  court  with  our  hats  off  (that 
is,  taken  off,)  and  if  they  have  been  put  on 
since,  it  was  by  order  from  the  bench ;  and 
therefore  not  we,  but  the  bench  should  be 
fined. 

Mead.  I  have  a  question  to  ask  the  Re- 
corder: am  I  fined  also  ? 

Record.    Yes. 

Mead.  I  desire  the  Jury,  and  all  people 
to  take  notice  of  this  injustice  of  the  recorder. 
Who  spake  to  me  to  pull  off  my  bat?  and  yet 
hath  he  pnt  a  fine  upon  my  head.  O  fear  the 
Lord,  and  dread  his  power,  and  yield  to  the 
guidance  of  his  holy  spirit,  for  he  is  not  far 
from  every  one  of  you. 

The  Jury  sworn  again. 

Obter.  J.  Robinson,  lieutenant  of  the  Tower, 
disingenuously  objected  .against  £d  ward  Bushel, 
as  if  he  had  not  kissed  the  book,  and  therefore 
would  have  him  sworn  again  :  though  indeed 
it  was  on  purpose  to  have  made  use  of  bis  ten* 
derness  of  conscience  in  avoiding  reiterated 
oaths,  to  have  put  him  by  his  being  a  juryman, 
apprehending  him  to  be  a  person  not  fit  to  an- 
swer their  arbitrary  ends. 

The  Clerk  read  the  Indictment,  as  aforesaid. 

Clerk.  Crier,  call  James  Cook  into  the 
court,  give  him  his  oath. 
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Rec.  Sir,  hold  your  tongue,  I  did  not  go 
about  to  insnare  you. 

Pcnn.  I  desire  we  may  come  more  close  to 
the  point,  aud  that  silence  be  commanded  iu 
the  court. 

Crier.  0  yes,  all  manner  of  persons  keep 
silence  upou  pain  of  imprisonment.  Silence* 
in  the  court. 

Perm.  We  confess  ourselves  to  be  so  far 
from  recanting,  or  declining  to  vindicate  the 
assembling  of  ourselves  to  preach,  pray,  or 
worship  the  Eternal,  Holy,  Just  God,  that  we 
declare  to  all  the  world,  that  we  do  believe  it 
to  be  our  indispensable  duty,  to  meet  inces- 
santly upon  so  good  an  account ;  nor  shall  all 
the  powers  upon  earth  be  able  to  divert  us 
from  reverencing  and  adoring  our  God  who 
made  us. 

Brown.  You  are  not  here  for  worshipping 
God,  but  for  breaking  the  law ;  you  do  your- 
selves a  great  deal  of  wrong  in  going  on  in  that 
discourse. 

Penn.  I  affirm  I  have  broken  no  law,  nor 
am  I  Guilty  of  the  indictment  that  is  laid  to 
my  charge ;  and  to  the  end  the  bench,  the 
jury,  aud  myself,  with  these  that  hear  us,  may 
have  a  more  direct  understanding  of  this  pro* 
cedure,  1  desire  you  would  let  me  know  by 
what  law  it  is  you  prosecute  me,  and  upou 
what  law  you  ground  my  indictment. 

Ittc.  Upon  the  common-law. 

Pcnn.  Where  is  thar  common-law  r 

lice.  You  must  not  think  that  I  am  able  to 
run  up  so  many  years,  aud  over  so  many  ad- 
judged cases,  which  we  coll  common-law,  to 
answer  your  curiosity. 

Penn.  This  answer  I  am  sure  is  very  short 
of  my  question,  for  if  it  be  common,  it  should 
not  be  so  hard  to  produce. 

Rec.  Sir,  will  you  plead  to  your  indict- 
ment ? 

Penn.  Shall  I  plead  to  an  Indictment  that 
bath  no  foundatiou  in  law  ?  If  it  contain  thai 
law  you  say  1  have  broken,  why  should  yosi 
decline  to  produce  that  law,  since  it  will  b# 
impossible  for  the  jury  to  determine,  or  agree 
to  bring  in  their  verdict,  whb  have,  not  the 
law  produced,  by  which  they  should  measure 
the  truth  of  this  indictment,  and  the  guilt,  or 
contrary  of  my  fact  ? 

Rec.  You  are  a  saucy  fellow,  speak  to  the 
Indictment. 

Penn.  I  say,  it  is  my  place  to  speak  to  matter 
of  law;  I  am  arraigned  a  prisoner ;  my  liberty, 
which  is  next  to  life  itself,  is  now  concerned  : 
you  are  many  mouths  and  ears  against  me,  and  if 
I  must  not  be  allowed  to  make  the  best  of  my 
case,  it  is  hard,  I  say  again,  unless  jou  shew 
me,  and  the  people,  the  law  you  ground  your 
indictment  upon,  I  shall  take  it  for  granted 
your  proceedings  are  merely  arbitrary. 

Obier.  At  this  time  several  upon  the  Bench 
urged  hard  upon  the  Prisoner  to  bear  him 
down. 

Rec.  The  question  is,  whether  you  are  Guilty 
of  this  Indictment  ? 

Penn.  The  question  is  not,  whether  I  am 


Clerk.  James  Cook,  lay  your  hand  upon  the 
l>ook :    '  The  evidence  you  shall  give  to  the 

*  court,  betwixt  our  sovereign  the  king,  and  the 

*  prisoners  at  the  bar,  shall  be  the  truth,  and 

*  the  whole  truth,  and  nothing  but  the  truth. 

*  So  help  you  God.' 

Cook.  1  was  sent  for,  from  the  Exchange,  to 
jgo  and  disperse  a  meeting  iq  Gracechurch- 
Street,  where  I  saw  Mr.  Pcnn  speaking  to  the 
people,  but  I  could  not  hear  what  he  said,  be- 
cause of  the  ooise:  I  endeavoured  to  make 
way  to  take  him,  but  I  could  not  get  to  him 
for  the  crowd  of  people ;  upon  which  capt. 
Mead  came  to  me,  about  the  kennel  of  the 
street,  and  desired  me  to  let  him  go  on;  for  when 
lie  had  done,  he  would  bring  Mr.  Penn  to  me. 

Court.  What  number  do  you  think  might  be 
there  ? 

Cook.  About  three  or  four  hundred  people. 

Court.  Call  Richard  Read,  give  him  his  oath. 

Read  being  sworu  was  asked,  What  do  you 
know  concerning  the  prisoners  at  the  bar  ? 

Read.  My  lord,  I  went  to  Gracechurch- 
Street,  where  I  found  a  great  crowd  of  people, 
and  I  heard  Mr.  Penn  preach  to  them  ;  and  I 
saw  capt.  Mead  speaking  to  lieutenant  Cook, 
but  what  he  said,  I  could  not  tell. 

Mead.  What  did  William  Penn  say  ? 

Read.  There  was  such  a  great  noise,  that  I 
could  not  tell  what  he  said. 

Mead.  Jury,  observe  this  evidence,  he  saith 
he  heard  him  preach,  and  yet  saith,  he  doth  not 
know  what  be  said. 

Jury  take  notice,  he  swears  now  a  clean  con- 
trary thing  to.  what  he  swore  before  the  mayor 
when  we  were  committed :  for  now  he  swears 
that  be  saw  me  in  Grace  church-  Street,  and  yet 
swore  before  the  mayor,  when  J  was  com- 
mitted, that  he  did  not  see  me  there.  I  appeal 
to  the  mayor  himself,  if  this  be  not  true.  But 
no  answer  was  given. 

Court.  What  number  do  you  think  might  be 
there  ? 

Read.  About  four  or  five  hundred. 

Penn.  I  desire  to  know  of  him  what  day  it 
was  ? 

Read.  The  14th  day  of  August. 

Perm.  Did  he  speak  to  me,  or  let  me  know 
be  was  there  ?  fori  am  very  sure  I  never  saw  him. 

Cler.  Crier,  call into  the  court. 

Court.    Give  him  his  oath. 

— — .  My  lord,  I  saw  a  great  number  of 
people,  and  Mr.  Penn,  I  suppose,  was  speak- 
ing ;  I  saw  him  make  a  motion  with  his  handsi 
and  heard  some  noise,  but  could  not  under- 
stand what  he  said.  But  for  capt.  Mead,  I 
did  not  see  him  there. 

Rec.  What  say  you,  Mr.  Mead,  were  yon 
there? 

Mead.  It  is  a  maxim  in  your  own  law, 
'  Nemo  tenetur  accusare  seipsum/  which  if  it 
be  not  true*  Latin,  I  am  sure  it  is  true  English, 
'  That  no  man  is  bound  to  accuse  himself/ 
And  why  dost  thou  offer  to  insnare  me  with 
such  a  question?  Doth  not  this  shew  thy 
malice  ?  Is  this  like  unto  a  judge,  that  ought  to 
be  counsel  for  the  prisoner  at  the  bar  ? 
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Guilty  of  this  Indictment,  bat  whether  this  In- 
dictment be  legal.  It  is  too  general  and  imper- 
fect an  answer,  to  say  it  is  the  common-law, 
unless  we  knew  both  where  and  what  it  is.  For 
where  there  is  no  law,  there  is  no  transgression ; 
and  that  law  which  is  not  in  being,  is  so  far 
Iron*  being  common,  that  it  is  no  law  at  all. 

Rec.  You  are  an  impertinent  fellow,  will 
V0u  teach  the  court  what  law  is  ?  It  is  *  Lex 
*  non  scripta,'  that  which  many  hare  studied 
90  or  40  years  to  know,  and  would  you  have 
toe  to  tell  yon  in  a  moment? 

Penn.  Certainly,  if  the  common  law  he  so 
bard  to  be  understood,  it  is  far  from  being  very 
common  ;  but  if  the  lord  Coke  in  his  Institutes 
be  of  any  consideration,  he  tells  us,  That  Com- 
mon-Law is  common  right,  and  that  Common 
Right  is  the  Great  Charter-Privileges:  con- 
firmed 9  Hen.  9,  29,  35  Edw.  1, 13  Ed.  3, 
8  Coke  Instit.  3  p.  56. 

Rec.  Sir,  you  are  a  troublesome  fellow,  and 
it  is  not  for  the  honour  of  the  court  to  suffer 
yon  to  go  on. 

Penn.  I  hare  asked  but  one  question,  and 
you  have  not  answered  me  ;  though  the  rights 
and  privileges  of  every  Englishman  be  con- 
cerned in  rt. 

Rec.  If  I  should  suffer  you  to  ask  questions 
till  to-morrow  morning,  you  would  be  never  the 
wiser. 

Penn.  That  is  according  as  the  answers  are. 

Rec.  Sir,  we  most  not  stand  to  hear  yon  talk 
til  night. 

Penn.  I  design  no  affront  to  the  court,  bnt 
to  be  heard  in  my  just  plea :  and  I  must  plainly 
tell  you,  that  if  you  will  deny  me  Oyer  of  that 
law,  which  you  suggest  I  have  broken,  you  do 
at  once  deny  me  an  acknowledged  right,  and 
evidence  to  the  whole  world  your  resolution  to 
sacrifice  the  privileges  of  Englishmen  to  your 
sinister  and  arbitrary  designs. 

Ate.  Take  him  away.  My  lord,  if  you  take 
Hot  some  course  with  this  pestilent  fellow,  to 
stop  his  month,  we  shall  not  be  able  to  do  any 
thing  to  night. 

Mayor.  Take  him  away,  take  him  away, 
torn  him  into  the  bale-dock. 

Penn.  These  are  bnt  so  many  vain  excla- 
mations ;  is  this  justice  or  true  judgment  ? 
Must  I  therefore  be  taken  away  because  I 

eeud  for  the  fundamental  laws  of  England  ? 
owever,  this  I  leave  upon  your  consciences, 
who  are  of  the  jury  (and  my  sole  judges/)  that 
if  these  ancient  fundamental  laws,  which  re- 
late to  hberty  and  property,  (and  are  not 
limited  to  particular  persuasions  in  matters  of 
religion)  must  not  be  indispensably  maintained 
and  observed,  who  can  say  be  hath  right  to  the 
coat  upon  his  back  f  Certainly  our"  liberties 
are  openly  to  be  invaded,  our  wives  to  be  ra- 
vished, our  children  slaved,  our  families  ruin- 
eti,  and  our  estates  led  away  m  triumph,  by 
every  sturdy  beggar  and  malicious  informer,  as 
their  trophies,  but  our  (pretended)- forfeits  for 
conscience  sake.  The  Lord  of  Heaven  and 
Earth  wilt  be  judge  between  08  in  this  matter. 
R*.  B*  silent  there- 


Penn.  I  am  not  to  be  silent  in  a  case 
wherein  I  am  so  much  concerned,  and  hot  onij 
myself,  but  many  ten  thousand  families  be- 
sides. 

Obur.  They  having  rudely  haled  him  into 
the  Bale-dock,  William  Mead  they  left  in  court, 
who  spake  as  followeth.  ' 

Mead.  You  men  of  the  jury,  here  I  do  now 
stand,  to  answer  to  an  Indictment  against  roe, 
which  is  a  bundle  of  stuff,  full  of  lies  and  fals- 
hoods  ;  for  therein  I  am  accused  that  I  met 
'  vi  &  armis  illicite  &  tumultnose :'  time  was 
when  I  had  freedom  to  use  a  carnal  weapon,  and 
then  I  thought  I  feared  no  man ;  but  now  I  fear 
the  living  God,  and  dare  not  make  use  thereof 
nor  tiurt  any  man ;  nor  do  I  know  I  demeaned 
myself  as  a  tumultuous  person  :  I  say,  I  am 
a  peaceable  man,  therefore  it  is  a  veryproper 
question  what  William  Penn  demanded  in  this 
case,  an  oyer  of  the  law,  on  which  our  Indict- 
ment is  grounded. 

Rec.    1  have  made  answer  to  that  already. 

Mead,  turning  hi*  face  to  the  jury,  saith,  Yob 
men  of  the  jury,  who  are  my  judges,  if  the  Re- 
corder will  not  tell  you  what  makes  a  riot,  a 
rout,  or  an  unlawful  assembly,  Coke,  be  chat 
once  they  called  the  lord  Coke,  tells  us  what 
makes  a  riot,  a  rout  and  an  unlawful  assembly. 
A  riot  is  when  three.or  more,  are  met  together 
to  beat  a  man,  or  to  enter  forcibly  into  ano- 
ther man's  land,  to  cut  down  his  grass,  his 
wood  or  break  down  his  pales. 
-  OUer.  Here  the  Recorder  interrupted  him, 
and  said '  I  thank  yon,  sir,  that  you  will  tell  me 
wbat  the  law  is,'  scornfully  pulling  off  his  hat 

Mead.  Thou  mayest  put  on  thy  bat,  I  hare 
never  a  fee  for  thee  now. 

Broom.  He  talks  at  random,  one  while 
an  independent,  another  while  some  other 
religion,  and  now  a  qaaker,  and  next  a 
papist. 

Mead.  *  Turpe  est  doctori  com  culpa  re- 
'  darguit  ipsum.' 

May.  You  deserve  to  have  your  tongoe 
cut  out. 

Rec.  If  you  discourse  on  this  manner,  I 
shall  take  occasion  against  you. 

Mead,  Then  didst  promise  me,  I  should 
have  fair  liberty  to  be  heard  ?  why  may  I  not 
have  the  privilege  of  an  Englishman  r  I  am  an 
Englishman,  and  yon  might  be  ashamed  of  this 
dealing. 

Rtc.  I  look  upon  yon  to  be  an  enemy  to 
the  laws  of  England,  which  ought  to  be  ob- 
served and  kept,  nor  are  you  worthy  of  such 
privileges  as  others  have. 

Mead.  The  Lord  is  judge  between  me  and 
thee  in  this  matter. 

Ob$er.  Upon  which  they  took  him  away 
into  the  Bale-dock,  and  the  Recorder  proceeded 
to  give  die  Jorytbeir  charge,  as  followed) : 

Recorder.  You  have  heard  what  the  In- 
dictment is,  It  is  for  preaching  to  the  people, 
and  drawing  a  tumultuous  company  after  them, 
and  Mr.  Penn  was  speaking;  it  they  should  not 
be  disturbed,  you  see  they  will  go  on ;  there 
are  three  or  four  witnesses  that  have  proved 
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tins',  thfft  he  did  preach  there ;  that  Mr.  Mead 
did  allow  of  it :  after  this  you  have  heard  by 
substantial  Witnesses  what  is  said  against  tbem : 
"now  we  are  upon  the  matter  of  fact,  which  you 
•re  to  keep  td,  and  observe,  as  what  hath  been 
fully  sworn  at  your  peril, 

OHer.  The  prisoners  were  put  out  of  the 
court  Into  the  Bale- dock,  and  the  charge  given 
CO  the  jury  in  their  absence,  at  which  W.  Penn 
with  a  very  raised  voice,  it  being  a  considerable 
distance  from  the  bench,  spake. 

Penn.  I  appeal  to  the  jury  who  are  my 
Judge's,  and  this  great  assembly,  whether  the 
proceedings  of  the  court  are  not  most  arbitrary, 
And  void  of  all  law,  in  offering  to  give  the  jury 
their  charge  in  the  absence  of  the  prisoners ; 
I  say  it  is  directly  opposite  to,  and  destructive 
of  the  undoubted  right  of  every  English  prisoner, 
as  Coke,  in  the  3  Instil.  29.*on  the  chap,  of 
Magna  Charta. 

Obser.  The  Recorder  being  thus  unexpect- 
edly lashed  for  his  extra  judicial  procedure,  said 
with  an  enraged  smile, 

Rec.  Why,  ye  are  present,  you  do  hear,  do 
you  not? 

Penn.  No  thanks  to  the  court,  that  com- 
manded me  into  the  Bale-dock ;  and  you  of  the 
jury,  take  notice,  that  I  have  not  been  heard, 
neither  can  you  legally  depart  the  Court  before 
I  have  been  fully  beard,  having  at  last  ten  or 
twelve  material  points  to'  offer,  in  order  to 
invalidate  their  Indictment.  v 

Rec.    Pull  that  fellow  down,  pull  him  down. 

Mead.  Are  these  according  to  the  rights 
tthd  privileges  of  Englishmen,  that  we  should 
not  be  heard,  but  turned  into  the  Bafe- 
tfock,  for  making'  our  defence,  and  the  jury*  to 
have  their  charge  given  tbem  in  our  absence  ? 
I'say  these  are  barbarous  and  unjust  pro- 
ceedings. 

Rec.  Take  them  away  into  the  Hole  :  To 
hear  them  talk  all  night  as  they  would,  that  I 
Chink'dotSi  not  become  the  honour  of  the  court 
and  I  think  you  (i.  e.  the'  jury)  yourselves 
would  be  tired  out,  and  not  have  patience  to 
hear  tbem. 

Obser.  The  Jury  were  commanded  op  to 
agree  upon  their  verdict,  the  prisoners  remain- 
ing in  the  stinking  hole.  After  an  hour  and  a 
halPs  time  eight  came  down  agreed,  but  four 
remained  above';  the  court  sent  an  officer  for 
tbem,  and  they  accordingly  came  down*  The 
Bench  used  many  unworthy  threats  to  the  four 
that  dissented  ;  and  the  Recorder,  addressing 
himself  to  Bushel,  said, '  Sir,  you  are  the  cause 
1  of  tjiis  disturbance,  *nd  manifestly  shewyour- 
*  self  axi  abettor  of  faction ;  I  shall  set  a  mark 
'upon  you*  Sir.' 

J.  Robinson.  Mr*  Bushel,  I  have  known 
you  near  this  14  years;  you  have  thrust  yourself 
upon  this  jury,  because  you  think  there  is  some 
service  for  you  :  I  tell  you,  you  deserve  to  be 
indicted  more,  than  any  man  that  hath  been 
brought  to  the  bar  this  day. 
"  JBusheL  Noi  sir  John,  theire  were  threescore 
before  me,  ind  I  woujd  willingly  have  got  off, 
tat  could  not,' 

VOL.  YI. 


Bloodw.  I  said,  when  I  saw  Mr.  Bushel, 
what  I  see  is  come  to  pass,  for  I  knew  he 
would  never  yield.  Mr.  Bushel,  we  know  what 
you  are. 

May.  Sirrah,  you  are  an  impudent  fellow,  t 
will  put  ■  mark  upon  you. 

Ob§er.  They  used  much  menacing  language,  . 
and  behaved  themselves  very  imperiously  to  toe 
jury,  as  persons  not  more  void  of  justice  than 
sober  education :  After  this  barbarous  usage, 
they  sent  them  to  consider  of  bringing  in  their 
verdict,  and  after  some  considerable  time  they 
returned  to  the  Court.  Silence  was  called  for, 
and  the  jury  called  by  their  names, 

Cler.    Are  you  agreed  upon  your  verdict  ? 

Jury.    Yes. 

Cler.    Who  shall  speak  for  you  ? 

Jury.    Our  Foreman. 

Clerk.  Look  upon  the  prisoners  at  the  bar; 
how  say  you  ?  Is  William  Penn  Guilty  of  the 
matter  whereof  he  stands  indicted  hi  manner 
and  form,  or  Not  Guilty  ? 

Foreman.  Guilty  of  speaking  in  Grace* 
church- street. 

Court(    Is  that  all? 

Foreman.    That  is  all  I  have  in  commission. 

Rec    You  had  as  good  say  nothing. 

May.  Was  it  not  an  unlawful  assembly  ? 
You  mean  he  was  speaking  to  a  tumult  of 
people  there  ? 

Foreman.  My  Lord,  This  is  all  I  had  in  com* 
mission. 

Olf$er.  Here  some  of  the  jury  seemed  to 
buckle  to  the  questions  of  the  Court :  upon 
which,  Bushel,  Hammond,  and  some  others, 
opposed  themselves,  and  said,  they  allowed  of 
no  such  word  as  an  unlawful  assembly  in  their 
Verdict;  at  which  the  Recorder,  Mayor,- 
Robinson  and  Bloodworth  took  great  occasion 
to  vilify  tbem  with  most  Opprobrious  language  ; 
and  this  verdict  not  serving  their  turns,  thfe 
Recorder  expressed  himself  thus :  , 

Rec.  The  law  of  England  will  not  allow 
you  to  part, till  you  have  given  in  your  Verdict. 

Jury.  ^  We  have  given  in  our  Verdict,  and 
we  can  give  in  no  other. 

Rec.  Gentlemen,  you  have  not  given  in 
your  Verdict,  and  you  bad  as  good  say  nothing  ; 
therefore  go  and  consider  it  opce  more,  thai 
we  may  make  an  end  of  this  troublesome  bust* 
ness. 

Jury.  We  desire  we  may  have  pen,  ink,  and 
paper. 

Obser.  The  Court  adjourned  for  half  an 
hour ;  which  being  expired,  the  Court  returns, 
and  the  J  ury  not  long  after. 

The  Prisoners  were  brought  fd  the  bar,  and 
the  Jury's  names  called  over. 

Clerk.    Are  you  agreed  of  your  Verdict,? 

Jury.    Yes.        .  . 

Clerk.    Who  shall  speak  for  you  ? 

Jury.    Our  Foreman. 

Clerk.  What  say  you  ?  Look  upon  the 
prisoners  :  Is  William  Penn  Guilty  in  manse* 
and  form,  as  he  stands  indicted,  or  >Iot  Guilty? 

Foreman.  Here  is  our  Verdict';  holding 
30  * 
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ing  upon  the  Jury,  said,  You  are  Englishmen, 
mind  your  privilege,  give  not  away  your  right. 

EusA.  &c.    Nor  will  we  ever  do  it. 

Obter.  x  Oue  of  the  jury-roeu  pleaded  in- 
disposition of  body,  and  therefore  desired  to  be 
dismissed. 

Mayor.  You  are  as  strong  as  aoy  of  them  j 
starve  them ;  and  hold  your  principles. 

Recorder.  Gentlemen,  You  must  be  con- 
tented with  your  hard  fate,  let  your  patience 
overcome  it;  for  the  court  is  resolved  to  have 
a  verdict,  and  that  before  you  can  be  dismissed. 

Jury.  We  are  agreed,  we  are  agreed,  we  an 
agreed. 

Obter.  The  court  swore  several  persons,  to 
keep  the  Jury  aH  night  without  meat,  drink, 
fire,  or  any  other  accommodation;  they  bad 
not  so  much  as  a  chamber-pot,  though  desired. 

Crier.    O  Yes,  &c. 

Obser.  The  court  adjourns  till  7  of  the  clock 
next  morning  (being  the  4tb  instant,  vulgarly 
called  Sunday,  at  which  time  the  prisoners  were 
brought  to  the  bar:  The  court  sat,  and  the 
Jury  called  to  bring  in  their  verdict. 

Urifr.    O  Yes,  &c. Silence  in  the  court, 

upon  pain  of  imprisonment. 

The  Jury's  names  called  over* 

Clerk.    Are  you  agreed  upon  your  verdict  ? 

Jury:    Yes. 

Clerk.    Who  shall  speak  for  you  ?  ' 

Jury.    Our  foreman. 

Clerk.  What  sav  your*  Look  upon  the  pri- 
soners at  the  bar;  is  William  Penn  guilty  of 
the  matter  whereof  he  stands  indicted,  in  man- 
ner and  form  as  aforesaid,  or  Not  Guilty  ? 

Foreman.  William  Penn  is  Guilty  of  speak- 
ing in  Gracechurch-Street. 

Mayor.    To  an  unlawful  assembly? 

Bush.  No,  my  lord,  we  give  no  other  ver- 
dict than  what  we  gave  last  night;  we  have  no 
other  verdict  to  give. 

Mayor.  You  are  a  factious  fellow,  111  take 
a  course  with  yon. 

Blood.    I  knew  Mr.  Bushel  would  riot  yield. 

Bush.  Sir  Thomas,  I  have  done  according 
to  my  conscience. 

Mayor.  That  conscience  of  you  rs  would  cut 
my  throat. 

Bush,    No,  my  lord,  it  never  shall. 

Mayor.  But  I  will  cut  yours  so  soon  as  I 
can. 

Recorder.  He  has  inspired  the  jury ;  he  has 
the  spirit  of  divination,  methinks  I  feel  him  ; 
I  wiH  have  a  positive  verdict,  or  you  shall  starve 
for  it! 

Penn.  I  desire  to  ask"  the  Recorder  one 
question,  Do  you  allow  of  the  verdict  given  of 
William  Mead? 

Recorder.  It  cannot  be  a  verdict,  because 
you  were  indicted  for  a  conspiracy,  and  one 
being  found  Not  Guilty,  and  not  the  other,  it 
could  not  be  a  verdict. 

Penn.  If  Not  Guilty  be  not  a  verdict,  then 
you  make  of  the  jury  and  Magna  Charta  bate 
mere  nose  of  wax. 

Msad.    How  1  is  Not  Guilty  no  verdict? 


forth  a  piece  of  paper  to  the  clerk  of  the  peace,  j 
.which  follows .  j 

1  We  the  jurors,  hereafter  named,  do  find 
r  William  Penn  to  be  Guilty  of  speaking  or 

*  preaching  to  an  assembly,  met-  together  in 
,  *  Gracechurch-street,  the  14th  of  August  last, 

*  1670.   And  that  William  Mead  is  Not  Guilty 

*  of  the  said  Indictment/  Foreman  Thomas 
Veer,  Edward  Bushel,  John  Hammond,  Henry 
Henley,  Charles  Milson,  Gregory.  Walklet, 
John  Baily,  William  Lever,  Henry  Michel, 
John  Brigbtmau,  James  Damask,  Wd.  Plum* 
sted- 

Obser.    This  both  Mayor  and  Recorder  re- 
,  seated  at  so  high  a  rate,  that  they  exceeded  the 
bounds  of  all  reason  and  civility. 

Mayor.  What,  will  you  be  led  by  such  a 
silly  fellow  as  Bushel?  an  itnpddent  canting 
ftllow  ?  I  warrant  you,  you  shall  come  no  more 
upon  juries  in  haste:  You  are  a  foreman  in- 
deed, addressing  himself  to  the  foreman,  I 
thouglif  you  had  understood  your  place  better. 

Recorder.  Gentlemen,  you  shall  not  be  dis- 
.  missed  till  we  have  a  verdict  that  the  court  will 
accept ;  and  you  shall  be  locked  up,  without 
meat,  drink,  fire,  aud  tobacco  ;  you  shall  not 
think  thus  to  abuse  the  court;  we  will  have  a 
verdict,  by  the  help  of  God,  or  you  shaH  starve 
for  it. 

Penn.  My  jury,  who  are  my  judges,  ooght 
not '  to  be  thus  menaced ;  their  verdict  should 
be  free,  and  not  compelled ;  the  bench  ought 
to  wait  upon  them,  but  not  forestnl  them.  I 
do  desire  that  justice  may  he  done  me,  and 
that  the  arbitrary  resolves  of  the  bench  may 
not  be  made  the  measure*  of  my  jury's  ver- 
dict. 

Recorder.  Stop  that  prating  fellow's  mouth, 
or  put  him  out  of  the  court. 
.  Mayor.  You  have  beard  that  he  preached, 
that  he  gathered  a  company  of  tumultuous  peo- 
ple, and  that  they  do  not  only  disobey  the 
martial  power,  hot  civil  also. 

Penn.  It  is  a  great  mistake ;  we  did  not 
make  the  tumolt,  but  they  that  interrupted  us: 
The  jury  cannot  be  so  ignorant,  as  to  think,  that 
we  met  there,  with  a  design  to  disturb  the  civil 
peace,  since  (1st)  we  were  by  force  of  arms 
kept  out  of  our  lawful  house,  and  met  as  near 
k  in  the  street  as  their  eoldiers  would  give  us 
leave ;  and  (3dly)  because  it  was  no  new  thing 
(nor  with  the  circumstances  expressed -in  Hie 
indictment),  but  what  was  usual  and  customary 
with  us :  it  is  very*  well  known  that  we  are  a 
peaceable  people,  and  cannot  offer  violence  to* 
any  man. 

'Obser.  The  court  being  ready  to  break  up, 
and  willing  to  huddle  the  prisoners  to  their 
gaol,  and  the  jury  to  their  chamber,  Penn  spoke 
as  follows : 

Penn.  The  agreement  of  12  men  is  a  ver- 
dict in  law,  and  such  a  one  being  given  by  Che 
jury,  I  require  the  clerk  of  the  peace  to  record  it, 
as  he  wiH  answer  it  at  his  peril.  And  if  the  jury 
bring  in  another  verdict  contradictory  to  this,  I 
affirm  they  are  perjured  men  in  law:  And  look- 
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Rec.  No,  it  is  oo  Verdict. 

Penn.  I  affirm,  that  the  consent  of  a  jury  is 
a  Verdict  in  law ;  and  if  William  Mead  be  Not 
Guilty,  it  consequently  follows,  that  I  am  clear, 
since  you  have  indicted  us  of  a  conspiracy,  and 
I  could  not  possibly  conspire  alone. 

Obser.  There  were  many  passages,  that 
could  hot  be  taken,  which  past  between  the 
Jury  and  the  Court.  The  Jury  went  up  again, 
having  received  a  fresh  charge  from  the  Bench, 
if  possible  to  extort  an  unjust  Verdict. 

Cry.  0  Yes,  &c.  Silence  in  the  Court. 

Court.  Call  over  the  Jury.    Which  was  done. 

Clerk.  What  say  you?  Is  William  Penn 
Guilty  of  the  matter  whereof  he  stands  indict- 
ed, in  manner  and  fdrm  aforesaid,  or  Not 
Guilty? 

Forem.  Guilty  of  speaking  in  Gracechurch- 
streeu 

Rec  Whatsis  this  to  the  purpose  ?  I  say,  I 
will  have  a  verdict.  And  speaking  to  Edw. 
Bushel,  said,  You  are  a  factious  fellow ;  I  will 
set  a  mark  upon  you;  and  whilst  I  have  any 
thing  to  do  in  the  city,  I  will  have  an  eye  upon 
you. 

Mayer.  Have  you  no  more  wit  than  to  be 
led  by  such  a  pitiful  fellow  ?  I  will  cut  his  nose. 

Penn.  It  is  intolerable  that  my  jury  should 
be  thus  menaced  :  Is  this  according  to  the  fun- 
damental laws  ?  Are  not  they  my  proper  judges 
by  the  Great  Charter  of  England  ?  What  hope 
is  there  of  ever  having  justice  done,  when 
juries  are  tbreatened,  and  their  verdicts  reject- 
ed ?  I  am  concerned  to  sneak,  and  grieved  to 
see  such  arbitrary  proceedings.  Did  not  the 
lieutenant  of  the  Tower  render  one  of  them 
worse  than  a  felon  ?  And  do  you  not  plainly 
seem  to  condemn  such  for  factious  fellows, 
who-answer  not  your  ends  ?  Unhappy  arc  those 
juries,  who  are  threatened  to  be  fined,  and 
starved,  and  ruined,  if  they  give  not  in  Verdicts 
contrary  to  their  consciences. 

Rec.  My  lord,  you  must  take  a  course  with 
that  same  fellow. 

Mayor.  Stop  his  mouth ;  gaoler,  bring  fet- 
ters, and  stake  him  to  the  ground. 

Penn.  Do  your  pleasure,  I  matter  not  your 
fetters. 

v  Rec.  Till  now  I  never  understood  the  reason 
of  the  .policy  and  prudence  of  the  Spaniards,  in 
suffering  the  inquisition  among  them :  And 
certainly  it  will  never  be  well  with  us,  till  some- 
thing like  unto  the  Spanish  inquisition  be  in 
England. 

Obter.  The  jury  being  required  to  go  toge- 
ther to  find  another  Verdict,  and  stedfastly  re- 
fusing it  (saying  they  could  give  no  other  Ver- 
dict than  what  was  already  given)  the  Recorder 
in  great  passion  was  running  off  the  bench,  with 
these  words  in  his  mouth,  '  I  protest  I  will  sit 
'  here  no  longer  to  hear  these  things ;'  at  which 
the  Mayor  calling,  Stay,  stay,  he  returned,  and 
directed  himself  unto  the  Jury,  and  spoke  as 
followed : 

Rec.  Gentlemen,  we  shall  not  be  at  this 
trade  always  with  you  :  you  will  find  the  next 
sessions  of  parliament  there  will  be  a  law  made, 


that  those  that  will  not  conform  shall  not  have 
the  protection  of  the  law.  Mr.  Lee,  draw  upr* 
another  Verdict,  that  they  may  bring  it  us 
special. 

Lee.  I  cannot  tell-how  to  do  it. 
Jury.  We  ought  not  to  be  returned,  having 
all  agreed,  and  set  our  hands  to  the  Verdict. 

Rec.  Your  Verdict  is  nothing,  you  play  upon 
the  Court ;  I  say  you  shall  go  together,  and 
bring  in  another  Verdict,  or  you  shall  starve  ; 
and  I  will  have  you  carted  about -the  city,  as- in 
Edward  Srd's  time. 

Forem.  We  have  given  in  our  Verdict,  and 
all  agreed  to  it ;  and  if  we  give  in  another,  it 
will  be  a  force  upon  us  to  save  our  lives. 

Mayor.  Take  them  up. 

Qffic.  My  Lord,  they  will  not  go  up. 

Obser.  The  Mayor  spoke  to  the  sheriff,  and 
he  came  off  his  seat,  and  said, 

Sher.  Come,  gentlemen,  you  must  go  up.; 
you  see  I  am  commanded  to  make  you  go. 

Obser.  Upon  which  the  Jury  went  up ;  and 
several  sworn  to  keep  them  without  any  ac- 
commodation, as  aforesaid,  till  they  brought  in 
their  Verdict. 

Cry.  O  yes,  &c.  The  Court  adjourns  till  UK 
morrow  morning,  at  7  o^clock. 

Obser.  The  prisoners  were  remanded  to  New- 
gate, where  they  remained  till  next  morning, 
and  then  were  brought  Unto  the  Court,  which 
being  sat,  they  proceeded  as  folio weth. 

Cry.  O  yes,  &c.  Silence  in  the  Court,  upon 
pain  of  imprisonment. 

Ckr.  Set  William  Penn  and  William  Mead 
to  the  bar.  Gentlemen  of  the  Jury,  answer  to 
your  names ;  Tho.  Veer,  Edw.  Bushel,  John. 
Hammond,  Henry  Henly,  Henry  Mitchell,  John 
Brightman,  Charles  Mason,  Gregory  Walklet* 
JohnBaily,  William .  Leaver,  Jamei  D«maskr 
William  Flumstead.  Are  you  all  agreed  oj 
your  Verdict  f— Jury.  Yes.  ^ 

Cier.  Who  shall  speak  for  you  f 

Jury.  Our  foreman.     .  * 

Cter.  Look  upon  the  prisoners.  What  taw 
you  ?  Is  William  Penn  Guilty  of  the  matter 
whereof  be  stands  indicted,  in  manner  and 
form,  &c.  or  Not  Guilty? 

Foreman.  Here  is  our  Verdict  in  writing, 
and  our  hands  subscribed. 

Obser.  The  clerk  took  the  Paper,  hut  was 
stopt  by  the  Recorder  from  reading  of  it ;  and 
he  commanded  to  ask  fur  a  positive  Verdict. 

Foreman.  That  is  our  Verdict ;  we  hart 
subscribed  to  it. 

Cier.  How  say  you  ?  is  William  Peon  Guilty, 
&c.  or  Not  Guilty.        .   .    v. 

Foreman.  Not  Guilty. 

Cier.  How  say  you  ?  is  William  Mead  Guilty, 
&c.  or  Not  Guilty  ?  * 

Foreman.  Not  Guilty. 

Cier.  Then  hearken. to  yaur  Verdict;  yoa 
say  that  William  Penn  is  Not  Guilty,  in  manner 
and  form  as  he  stands  indicted ;  you  say  that 
William  Mead  is  Not  Guilty  in  manner  and 
form  as  he  stands  indicted,  aad  so  you  say  all  i 

Jury.  Yes,  we  do  so. 

ObHrv.  The  Bench  being  unsatisfied  with 
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the  Verdict,  commanded  that  every  person 
should  distinctly  answer  to  their  name*,'  and 
give  in  their  Verdict,  which  they  unanimously 
£id  in  saying,  Not  Guilty,  to  the  great  satis- 
faction of  the  assembly. 

Jtec.  I  am  sorry,'  gentlemen,  you  hare  fol- 
lowed your  own  judgments  and  opinions,  ra- 
ther than  the  good  and  wholesome  advice 
which  was  given  you  ;  God  keep  my  life  out  of 
your  bands  ,  but  fur  this*  the  Court  fines  you 


•  See/Throgmonon's  Case,  Vol.  if  p.  001 ; 
and  the  Case  of  Lilburne's  Jury,  Aug.  1058, 
ante,  vol.  5,  p.  445. 

*  "  The  practice  heretofore  in  use  of  fining, 
imprisoning  or  otherwise  punishing  jurors, 
merely  at  the  discretion  of  the  court,  for  finding 
their  verdict  contrary  to  the  direction  of  the 
judge,  was  arbitrary,  unconstitutional  and  ille- 

§aJ  ;  and  is  treated  as  such  by  sir  Thomas 
mith,  200  years  ago;  who  accounted  such 
doings  to  be  very  violent,  tyrannical  and  con- 
trary to  the  liberty  and  custom  of  the  realm  of 
England.  [Smith's  Commonw.  1.  S,  c.  1.1  For, 
is  sir  Matthew  Hale  well  observes  [2  Hal.  P. 
C.  313.]  it  would  be  a  most  unhappy  case  for 
the  iudge  himself,  if  the  prisoner's  fate  de- 
pended upon  his  directions : — unhappy  also 
for  the  prisoner;  for  if  the  judge's  opi- 
nion must  rule  the  verdict,"  the  trial  by  jury 
would  be  useless.  Yet  in  many  instances  [t 
Lev.  o.  T.  Jones,  163.]  where  contrary  to 
evidence    the  jury  have  found  the  prisoner 

JJuilty,  their  verdict  bath  been  mercifully  set 
side,  and  a  new  trial  granted  by  the  court  of 
King's- bench ;  for  in  such  case,  as  hath  been 
•aid,  it  cannot  be  set  right  by  attaint.  But 
there  hath  yet  been  no  instance  of  granting  a 
new  trial,  where  the  prisoner  was  acquitted  upon 
the  first  [2  Hawk.  P.  C.  442]."  Black*.  Comm. 
B.  4,  c.  27,  p.  361. 

This  practice,  of  Fining  is  well  tre*.t<ftd  by 
Hale,  as  follows : 

11  If  a  hill  be  agninst  A.  for  murder,  and  the 

rnd  inquest  upon  the  evidence  before  them, 
their  own  knowledge^  satisfied  thnt  it  was 
but  per  infortunium  or  se  defendendo,  and  ac- 
cordingly return  the  bill  specially,  the  court 
may  remand  them  to  consider  better  of  if,  or 
may  hear  the  evidence  at  the  bar,  and  accord- 
ingly direct  the  grand  inquest ;  but  1  have 
known  a  judge  blairied  for  setting  a  fine  upon 
the  grand  inquest  for  such  a  return,  because  in 
truth  it  comes  not  up  to  felony. 
•*  "  Bat  if  a  bilf  goe*  out  against  B.  for  murder, 
and  it  doth  const  are  depersoni  Occident  is,  may 
the  grand  inquest  find  the  bill  for  manslaughter 
and  ignoramus  forihe  murder?  and  is  the  court 
bound  to  receive  such  a  return  ? 

"  In  ttys  case,  of  all  hands  it  is  agreed  [upon 
this  Emlyn  remarks.  "  This  is  far  from  being 
agreed  of  all  hands,  for  such  an  anticipation  or 
Ihe  evidence  bv  the  grand  jury  is  what  thej 
cannot  avoid,  they  being  bound  by  their  oath 
as  much  as  the  petit  jury,  to.  present  the  whole 
Ttjh  ana>oihing  but  the:  fru,tb  •    nor  do  they  j 


40  marks  a  man ;  and  imprisonment  till  paid. 
At  wbjch  Penn  stept  op  towards  the  bench, 
and  said : 

Penn.  I  demand  my  liberty,  beinp  freed  bf 
the  Jury. 

Mayor.    No,  you  are  in  for  your  fines. 

Penn.    Fines,  for  what  ^ 

Mayor,    For  contempt  of  the  Court. 

Penn.  I  ask,  if' it  be  according  to  the  fun- 
damental laws  of  England,  that  any  English- 
in  this  case  so  properly  determine  matter  of 
law  as  matter  of  fact;  for  whether  murder  or 
riot  depends  upon  a  preconceived  malice,  which 
though  it  is  to  be  presumed,  where  no  provo- 
cation appears,  is  matter  of  fact,  and  proper 
for  the  consideration  of  a  jury .r]  that  the  grand 
jury  is  to  blame,  because  they  take  upon  them 
to  anticipate  the  evidence  that  is  to  be  given  te 
the  petit  jury,  and  so  determine  master  of  law 
which  belongs  to  the  court  to  determine,  and 
by  this  means  many  murders  may  escape  under 
the  disguise  of  manslaughter,  and  so  escape  with 
their  clergy. 

".  Some  therefore  have  mad*  it  a  practice  to 
set  a  fine  upon  the  grand  jury  in  this  case,  and 
it  hath  proceeded  so  far  as  to  fine  petit  juries, 
also  in  such  like  cases ;  whereof  hereafter. 

"  That  which  I  think  herein  and  in  other 
concealments  of  grand  inquests,  is  as  follows : 

"  I.  That  the  court  may  receive  such  »  re- 
turn from  the  grand  inquest,  and  it  is  a  matter 
of  discretion,  especially'  if  upon  inquiry  from 
the  in  die  tors  or  witnesses,  or  upon  view  of  their 
examinations  it  doth  plainly  appear,  that  the 
crime  amounts  to  no  more. 

14  £.  That  barely  upon  such  a  return  no  fine 
can  be  set  upon  the  grand  inquest,  unless  the 
evidence  to  the  grand  inquest  be  given  at  the] 
bar  in  the  presence  of  the  court ;  for  otherwise.' 
the  court  cannot  understand  whether  the,  grand 
inquest  doth  well  or  ill  in  such  case. 

44  3.  That  if  the  evidence  to  the  grand  in- 
quest be  given  at  the  bar  upon  an  indictment 
in  the  King's- bench,  and  the  grand  inquest  wilf 
not  find  a  bill  according  to  the  direction  of  that 
court ;  as  for  instance,  will  find  a  man  Guilty 
only  st  de/endendo,  or  of  manslaughter  when  i\ 
is  murder,  that  court  may  set.  a  fine  upon  the 
grand  inauest,  and  so  it  hath  been  practised ; 
for  it  is  the  highest  court  in  England  of  ordinary 
justice,  especially  in  criminal  causes. 

u  4.  That  if  the.  justices  of  Oyer  and  Ter- 
miner or  gaol-delivery,  having  heard  the  evi- 
dence at  the  bur,  the  jerand  inquesjt  wiil  not 
find  according  to  their  directions,  the  justices, 
may.  bind  them  over  by  recognizance  into  thq 
King's-bench,  and  upon  an  information  againsf 
tbem  they  may  be  fined. 

"  5.  lhat  in  such  a.  case  justices,  of  peace, 
Oyer  and  Terminer  or  gaolrdelivery  may,  ac- 
cording to  the  statute  of  3  H.  7,  c.  1,  impannel 
another  inquest  to  enquire  of  their  conceal- 
ments, tod  thereupon  set  fines  upon  them, 

"  6.  But  in  my  opinion  fines  set  npou  grand 
inquests  by  justices  of  the  peace,  Oyer  ano] 
Terminer  or  gtpl-dehveryfor  couceajments  or 
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man  should  be  fined  or  amerced,  but  by  the 
j  udgment  of  bis  peers^or  jury ;  since  it  express- 
It  contradicts  the  14th  and  29th  chapters  of 
the  Great  (Charter  of  England,  which  say,  *  Mo 

*  freemau  ought  to  be  amerced  but  by  the  oath 

*  of*  good  and  lawful  men  of  the  vicinage.' 

Rec.  Take  him  away,  take  him  away,  take 
him  out  of  the  Court. 

Pcnn.  I  can  never  urge  the  fundamental 
laws  of  England,  but  you  cry,  Take  him  away, 
take  him  away.  But  it  is  no  wonder,  since  the 
Spanish  Inquisition  hath  so  great  a  place  in  the 
Recorder's  heart.  God  Almighty,  who  is  juH, 
will  judge  you  all  for  these  things. 

Okscrv.  They  hauled  the  prisoners  into  the 
Bale-dock, -and  from  tbenoe  sent  them  to  New- 
gate, for  non-payment  of  their  fines ;  and  so 
were  their  Jury.  But  the  Jury  were  afterwards 
discharged  upon  an  Habeas  Corpus,  returnable 
in  the  Common-Fleas,  where  their,  commitment 
'  was  adjudged  illegal. 

See  the  neat  Case. 

n on- presentments  in  any  other  manner,  are 
not  warrantable  by  law ;  and  though  the  late 
practice  hath  been  for  such  justices  to  set  fines 
arbitrarily,  yea  not  only  upon  grand  inquests, 
but  also  upon  the  petit  jury  in  criminal  causes, 
if  they  find  not  according  to  their  directions,  it 
weighs  nut  much  with  roe  for  these  reasons;  1. 
Because*  I  have  seen  arbitrary  practice  still  go, 
from  one  thing  to  another,  the  fines  set  upon 
grand  inquests  began,  then  they  *et  fines  upon 
the  petjt  juries  for  not  finding  according  to  the 
directions qf  the  court;  then  afterwards  the 
judges  of  nisi  prius  proceeded  to  fine  jurors  in 
civil  causes,  if  they  gave  not  a  verdict  according 
to  direction  even  in  points  of  fact ;  this  was  done 
by  a  judge  of  assize  [Justice  Hyde  at  Oxford. 
Vaugft.  145.]  in  Oxfordshire,  and  the  Que  es- 
treated ;  but  I,  by  the  advice  of  mo*t  of  the 
judges  of  England,  staid  process  upon  that  fine: 
the  like  was  done  by  the  same  judge  in  a  case 
of  burglary,  the  fine  was  estreated  into  the  Ex- 
chequer ;  but  by  the  like  advice  I  stayed  pro- 
cess ;  and-in  the  case  of  Wagstaff  [Vaugh.  153.] 
and  other  jurors  fined  at  the  Old  Bailey,  for 
giving  a  verdict  contrary  to  direction,  by  the 
advice  of  all  the  judges  o£  England  (only  one 
dissenting)  it  was  ruled  to  be  against  law  :  hut 
of  this  hereafter  [c.  4ft.]  9.  My  second  rea- 
spn  is,  because  the  .statute,  of  3  H.  T;ct,  pre- 
scribes a  wapp  for.  their  fining,  which  would  not 
have  been  ii  they  had  been  arbitrarily  subject 
to  a  fine,  before.  &  It  is,  of  very  ill  conse- 
quence, lor  the  privilege  of*  an  Englishman  is, 
that  bis  life  shall  not  be  drawn  in  danger  with- 
out due  presentment  or.  indictment,  and  this* 
would  be  but  a  slender  scseen  or  safeguard,  if 
every  justice  of  peace,  or  commissioner  of  Oyer, 
and  Terminer  or  gaol-delivery,  tpaj,  make  the, 
grand  jury  present  what  he  pleases,  or  other- 
wise fine  them  ;  and  there,  i*  no  parity, of  rea- 
son or  example  between  inferior  judges  and  the, 
court  of  Kiug's-bench,  wluch  is  the  supreme  or- 
<inary  court  o/jus^io^V^ca^f/  «,Ha]eX 
*  •  V/t  lota 


The  following  Article  was  subjoined  to  the 
account  of  this  Trial  printed  in  1670 : 

An  APPENDIX  by  way  of  DEFENCE  fbt 
the  Prisoners,  a>  what  might  have  been 
offered  against  the  Indictment  and  illegal 
Proceedings  of  the  Court  thereon, had  they 
not  violently  over-ruled  and  stopped  tlsera. 

Upov  a  sober  disquisition  into,  the  several 
parts  of  the  Indictment,  we  find  it  so  wretched* 
ly  defective,  as  if  it  were  nothing  else  but  a  mere 
composition  of  error,  rather  calculated  to  the 
malicious  designs  of  the  judges,  than  to  the  least 
verity  of  fact  committed  by  the  prisoners. 
.  To  prove  this,  what  we  say  will  be  a  main 
help  to  discover  the  arbitrary  proceedings  of  the 
bench  in  their  frequent  menaces  to  the  jury  ; 
at  if  it  were  not  so  much  their  business  to  try, 
as  to  condemn  the  prisoners  ;  and  that  not  so 
much  for  uny  fact  they  had  committed,  as  what 
the  court  would  have  suggested  to  the  jury  to 
have  been  their  fact. 

Sec.  1.  It  is  the  constant  common  law  of 
England,  that  no  man  should  be  taken,  impri- 
soned, amerced,  disseized  of  his  free-hold,  of  hi* 
liberties  or  free  custom*,  but  by  the  judgment 
of  his  peers,  which  are  vulgarly  called  a  Jury,, 
from  Jttrare,  because  they  are  sworn  to  do  right. 

Sea  2.  The  oqly  assistance  that  is  given  the 
Jury,  in  order  to  a  verdict,  is  : 

lirst,  the  Evidence  -given  of  the  feet  com- 
mitted, by  the  person  indicted. 

Secondly,  the  knowledge  of  that  law,  net  or 
statute  the  Indictment  is  grounded  upon,  and 
which  the  prisoners,  are  said  to  have  trans- 
gressed. 

Sec.  3.  We  shall  neglect  to  mention  here  how 
much  they  were  deprived  of  that  just  advantage 
the  ancient  equal  laws  of  England  do  allow, 
designing  it  for  a  conclusion  of  the  whole,  anoV 
shall  only  speak  4ere  to  matter  of  met  and) ' 
law. 

Sec.  4.  The  evidence,  you  have  read  in  the 
trial,  the  utmost  import  of  which*  is  no  more 
than  this;  That  William  Penn  was  speaking 
in  Gracious-street,  to  an  assembly  of  people,' 
hut  knew  not  what  he  said*  which  is  so  great  a 
contradiction,  as  he  that  runs  may  read  it :  for 
no  man  can  say  another  man  preaches,  and  yet 
understand  not  what  he  saith  :  he  may  con- 
jecture it,  but  that  is  a  lame  evidence  in  law  ; 
it  might  as  well  have  been  sworn,  that  he  was' 
speaking  of  law,  physic,  trade,  or  any  other 
.matter  of  civil  concernment.  Besides  there  ii 
no  law  nga  nst  preaching  what  is  truth;  whe- 
ther it  he  in  the  street,  or  any  other  place: 
nor  is  it  possible,  that  any.  man  con  truly  sweat* 
that  he  preached  sedition,  heresy,  &c.  unless  ha 
so  neard  him,  that  be  could  tell  what  be  saidL 

Sec.  &.  The  evidence  further  satth,  that  Wil- 
liam Mead  was  there,  but  till  beiug  in  Gracious, 
Weet  be  a  fault,  and  hearing  a  man  speak  the* 
witness.  k#ows  not.  what,  be  contrary  to  law*, 
the  wkotaevideiwc;  U.u*elcss,kaM  imjywtUKttts. 
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bat  what  they  want  of  that,  they  endeavour  to 
supply  with  Indictment ;  whose  parts  we  pro- 
I  to  consider. 


Exceptions  against  the  Indictment, 

Sec.  6.  It  saith,  that  the  prisoners  were 
met  upon  the  15th  day  of  Aagust  1670,  where- 
as their  own  evidence  affirms  it  to  be  upon  the 
14th  day  of  August,  1670. 

Sec.  7.  [That  they  met  witjji  force  and  arms] 
which  is  so  great  a  We,  thai  the  court  bad  no 
better  cover  for  it,  than  to  tell  the  jury,  it  was 
only  a  piece  of  fonnv  urging  that  the  man  tried 
for  clipping  of  money,  this  present  sessions,  had 
the  same  words  used  in  his  indictment.  But 
that  this  answer  is  too  scanty,  as  well  as  it  was 
too  weak  to  prevail  with  the  jury  :  we  desire 
it  may  be  considered,  that  thesame  words  may 
be  used  more  of  course,  and  out  of  form  at  one 
time,  than  at  another:  And  though  we  grant 
they  can  have  little  force  with  any  jury  in  a 
clipper's  case  for  meer  clipping;  yet  they  are 
words  that  give  so  just  a  ground  of  jealousy, 
nay,  that  carry  so  clear  an  evidence  of  illegality 
where  they  are  truly  proved  and  affirmed  of  any 
meeting,  as  that  they  are  the  proper  roots  from 
whence  do  spring  those  branches  which  render 
an  indictment  terrible,  and  an  assembly  truly 
Che  terror  of  the  people. 

Sec.  8.  [Unlawfully  and  tumultously  to 
disturb  the  peace}  which  is  as  true,  as  what  is 
said  before,  (that  is,  as  false)  this  will  evidently 
appear  to  all  that  consider  how  lawful  it  is  to 
assemble,  with  no  other  design  than  to  wor- 
ship God,  and  their  calling  a  lawful  assembly  an 
unlawful  one,  no  more  makes  it  so,  than  to  say 
light  is  darkness,  black  is  white,  conclude  so 
impudent  a  falsity  true. 

In  short,  because  to  worship  Ood  can  never 
be  a  crime,  no  meeting  or  assembly,  designing 
to  worship  God,  can  be  unlawful.  Such  as  go 
about  to  prove  an  unlawful  assembly  must  prove 
the  assemblers  intent  not  to  worship  God,  but 
that  no  man  can  do,  because  no  man  can  know 
another  man's  intentions,  and  therefore  its  im- 
possible that  any  should  prove  such  an  assembly 
unlawful.  That  is  properly  an  unlawful  as- 
sembly, according  to  the  definition  of  the  law, 
when  several  persons  are  met  together,  with  de- 
sign to 'use  violence  and  to  do  mischief;  but 
that  dissenters  meet  with  no  such  intention,  is 
manifest  to  the  whole  world,  therefore  their  as- 
semblies are  not  unlawful ;  he  that  hath  ouly 
right  to  be  worshipped,  which  is  God,  hath  only 
right  to  institute  bow  he  will  be  worshipped  ; 
and  such  as  worship  him  in  that  way  they  ap- 
prehend him  to  have  instituted,  are  so  far  from 
being  unlawful  assemblers,  that  therein  they  do 
but  express  the  duty  they  owe  to  God. 

[Tumultuously]  imports  as  much  as  disorderly, 
or  an  assembly  full  of  noise,  bustle,  and  confu- 
sion, using  force  and  violence,  to  the  injury  of 
persons,  houses,  or  grounds.  But  whether  re- 
ligions dissenters  in  their  peaceable  meetings, 
therein  desiring,  and  seeking  nothing  more  than 


to  express  that  duty  they  owe  to  God  A I  might  j 
be  a  tumultuous  action,  or  meeting  in  the  sea* 
expressed  (and  which  is  the  very  definition  of  the 
law)  will  be  the  question.  Certainly  such  as 
call  these  meetings  tumultuous,  as  to  break  the 
peace,  offer  the  greatest  violence  to  common 
words,  that  can  be  well  imagined  :  for  they 
may  as  lightly  say,  such  persons  meet  adalte- 
rously,  thievishly,  &c.  as  to  affirm  they  meet 
tumultuously,  because  they  are  as  truly  applica- 
ble ;  in  short,  such  particulars,  as  are  required 
to  prove  them  such  meetings  in  law,  axe  wholij 
wanting. 

Sec.  9.    [To  the  disturbance  of  the  peace.] 

If  the  disturbance  of  the  peace  be  but  mat* 

ter  of  form  with  the  rest,  as  is  usually  pleaded; 

leave  out  this  matter  of  form  and  then  see  what 

great  matter  will  be  left. 

Certainly  such  assemblies,  as  are  not  to  the 
breach  and  disturbance  of  the  peace,  are  far 
from  being  unlawful  or  tumultuary  ;  but  if  the 
peace  be  broken  by  tliem,  how  comes  it  the 
evidence  was  so  short  f  We  cannot  believe 
it  was  in  favour  of  the  prisoners.  This  mat 
shew  all  the  reasonable  world,  how  forward 
some  are  to  brand  innocency  with  hateful 
names,  to  bring  a  suspicion!  where  there  was 
none  deserved. 

Sec  10.  [That  the  said  Penn  and  Mead  met, 
by  agreement  before  hand  made.] 

But  if  persons  that  never  saw  each  other, 
nor  convene  together,  neither  hail  correspond- 
ence by  any  other  hand,  cannot  be  said  to  be 
agreed,  to  any  action,  before  it  be  done;  then 
the  prisoners  were  far  from  an  agreement ;  for 
they  had  never  seen,  conversed,  nor  corres- 
ponded, directly,  nor  indirectly,  before  the 
officers  came  to  disturb  the  assembly  :  We  well 
know  how  far  they  would  have  stretched  the 
word  'Agreement,  or  Conspiracy;'  bat  God 
who  brings  to  nought  the  councils  of  the 
wicked,  prevented  their  cruel  designs. 

Sec.  11.  [That  William  Mead  did  abet  the 
said  William  Tenn  in  preaching.] 

No  man  can  be  said  to  abet  another,  wbikt 
they  are  both  unknown  to  each  other,  espe- 
cially in  this  case,  where  abetting  follows  agree- 
ing, and  agreeing  supposes  fore-knowledge. 
Nay  the  word  abet  in  law  signifies  to  command, 
procure  or  counsel  a  person,  which  W.  Mead, 
could  not  be  said  to  do,  in  reference  to  W. 
Penn,  they  being  so  great  strangers  one  to  ano- 
ther, and  at  so  great  a  distance ;  for  the  evi- 
dence proves  that  he  was  with  lieutenant  Cook, 
and  lieutenant  Cook  swears  be  could  not  make 
his  way  to  W.  Penn,  for  the  croud. 

Sec.  12.  [That  W.  Penn's  preaching  and 
speaking  caused  a  great  concourse  and  tumult 
of  people,  to  remain  and  continue  a  long  time 
in  the  street.] 

But  this  is  so  improbable  to  believe,  that  the 
very  nature  of  a  tumult  admits  of  no  such  thing 
as  preaching;  but  implies  a  disorderly  multi- 
tude, where  all  may  be  said  to  speak*  rather 
than  any  to  hear. 
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Sec.  1.    [In  contempt  of  the  king  and  hit 
laws.] 

They  are  so  far  from  contemning  the  king 
and  his  laws,  that  they  are  obliged  and  con- 
strained by  their  own  principles,  to  obey  every 
ordinance  of  man  for  the  Lord's  sake,  but  not 
against  the  Lord  for  man's  sake,  which  is  the 
question  in  hand.  Besides,  their  continuance 
there,  was  not  in  contempt,  but  by  the  permis- 
sion of  the  chief  officer  present,  that  came 
there  by  the  king's  authority ;  nor  is  it  for  the 
honour  of  the  king  that  snch  persons  should  be 
said  to  act  in  contempt  of  his  laws,  as  only* 
meet  to  honour  God  and  his  laws. 

Sec.  9.  [And  to  the  great  disturbance  of 
the  king's  peace.] 

It  is  far  fromjdiktarbing  and  breaking  the  king's 
peace  for  men  peaceably  to  meet  to  worship 
God ;  for  it  Is  then  properly  broken  and  invaded, 
when;  force  and  violence  are  used,  to  the  hurt 
and  prejudice  of  persons  and  estates;  or  when 
any  thing  is-done  that  tends  to  the  stirring  up 
of  sedition,  and  begetting  in  people  a  dislike  of 
the  civil  government :  But  that  such  things  are 
uot  practised  by  us  in  our  assemblies,  either  to 
offer  violence  to  mens*  persons  and  estates,  or 
to  stir  up  the  people  to  sedition,  or  dislike  to 
the  civil  government,  is  obviotp  to  all  that 
visit  our  assemblies. 

Sec.  3.  [To  the  great  terror  and  disturbance 
of  the  king  s  liege  people  and  subjects,  and  to 
the  evil  example  of  all  others  in  the  like  case 
offending,  against  the  king's  peace,  his  crown 
and  dignity.] 

Were  these  black  criminations  as  true  as  they 
are  wretchedly  false,  we  should  give  as  just  an 
occasion,  to  lose  our  liberties,  as  our  cruel 
adversaries,  are  ready  to  take  any  to  deprive 
us  unjustly  of  them.  O !  How  notorious  it  is 
to  all  sober  people,  that  our  manner  of  life  is 
far  from  terrifying  any;  and  how  absurd  to 
think  that  naked  m^n,  in  the  generality  of  their 
conversation,  known  to  be  harmless  and  quiet, 
should  prove  a  terror  qr  disturbance  to  the 
people ;  certainly,  if  any  such  tiling  should  he 
in  tne  time  of  our  meetings,  it  is  brought  with 
the  cruelty  and  barbarous  actions  of  your  own 
soldiers :  they  never  learned  by  oar  example  to 
beat,  hale  before  magistrates,  fine,  and  im- 
prison for  matters  relating  to  God's  worship; 
neither  can  they  say,  we  are  their  precedents : 
for  ail  those  adulterous,  prodigal,  lascivious, 
drunken,  swearing,  and  profane  acts,  tbey 
daily  commit,  and  esteem  rather  occasion  of 
brag  and  boast,  than  sorrow  and  repentance ; 
No,  they  need  not  go  so  far,  they  have  too 
many,  God  Almighty  knows,  of  their  own  su- 
periors for  their  example. 

Sec.  4.  But  we  can  never  pass  over  with 
silence,  nor  enough  observe  the  detestable  jug- 
gle of  such  indictments,  which  we  require  all 
English  and  conscientious  men  to  mind,  as  they 
value  themselves  in  the  like  occasions.  How 
little  a  grain  of  fact  was  proved,  yet  how  spa- 
cious an  indictment  was  made?  had  it  related 


to  the  evidence,  the  bulk  bad  been  excusable 
but  when  it  only  swelled  with  malicious  scaring 
phrases,  to  suggest  to  the  people,  that  they 
were  the  merest  villains,  the  roost  dangerout 
persons,  and  designing  mutually  the  subversion 
of  the  laws,  and  breach  of  the  peace,  to  the 
terrifying  of  the  people,  &c. 

Who  can  choose  but  tell  them,  of  their  ro- 
mance-indictment, that  is  so  forged;  as  it 
truly  merits  another  against  itself.  This 
they  childishly  call  form;  but  bad  an  Ita- 
lian or  other  stranger  been  in  court,  he  would 
have  judged  it  matter  of  fact,  as  thinking  it 
unworthy  of  a  king's  court,  to  accuse  men  in 
terms,  not  legally,  truly,  or .  probably  due  to 
the  fact,  they  really  had  committed ;  as  well 
as  that  no  court  would  practise  it,  but  that 
which  loved  to  deprive  men  of  their  liberties, 
and  lives,  rather  than  to  save  them;  NoU*9 
Volcns.  9 

Sec.  5.'  Had  their  cruelty  and  juggle  ended 
here  itself,  they  would  have  spared  ustbe  paint 
of  any  further  observation.  But  that  which  wo 
have  to  add,  on  the  prisoners  behalf,  renders 
their  actions  so  abominable,  in  the  Sight  of 
justice,  that  all  honest  and  ingenious  hearts* 
mast  needs  abhor  their  base  snares. 

They  tell  the  jury,  That  being  but  judges  of 
fact  only,  they  were  to  bring  the  prisoners  in 
Guilty  (that  is  of  the  fact)  at  their  peril ;  and 
it  was  the  part  of  the  bench,  to  judge  what 
was  law ;  So  that  if  the  iury  had  brought  them 
in  Guilty,  without  any  further  additional  ex* 
pladatioft  (though  intentionally  they  meant 
only  of  the  fact  proved  by  evidence)  yet  the 
bench  would  have  extended  it  to  every  part  of 
the  indictment,  and  by  this  impious  delusion, 
Co  have  perjured  a  well  meaning  jury,  and 
have  had  their  barbarous  ends  upon  the  inno- 
cent prisoners.  But  the  jury  better  under- 
standing themselves  brought  in  William  Penn> 
Guilty  of  the  fact  proved,  namely,  That  he  was> 
speaking  to  some  people  met  in  Gracious 
Church-Street,  but  not  of  an  unlawful  assem- 
bly, so  circumstantiated  (the  mention  of  whicb 
stabbed  their  design  of  moulding  the  general 
answer  of  Guilty,  to  their  own  ends,  to  the 
heart)  nor  indeed  could  they  do  otherwise ;  for 
as  well  the  jury  as  prisoners,  were  denied  to 
have  any  law  produced,  by  which  they  might 
measure  the  truth  of  the  indictment,  and  guilt 
of  the  fact.  But  because  the  Recorder  would 
or  could  not,  perhaps  it  is  so  long  since  he  read 
law  that  he  may  have  forgotten  it, .  we  shall  per- 
form bis  part,  in  shewing  what  is  that  common 
law  of  the  land,  which  in  general,  he  said,  tbey 
were  indicted  for  the  breach  of,  and  which  in- 
deed if  rightly  understood,  is  the  undoubted 
birthright  of  every  Englishman ;  yea,  'the  inhe- 
ritance of  inheritances, '  Major  Hieriditas  venit 
'  unicuiaue  nostrum  a  jure,  et  Legibus,  quam  a 
•«  parentibus.'    Coke  Itistit.  2.  56. ' 

Sec.  6.  All  the  various  kinds  or  models  of 
government,  that  are  in  the  world,  stand  either 
upon  will  and  power,  or  condition  and  coo- 
tract,  the  first,  rule  by  men*  the  seeaad,  If 
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laws;  it  it  oar  happiness  to  be  born  under  such 
a  constitution,  as  is  most  abhorrent  in  itself,  of 
all  arbitrary  government,  and  which  is,  and 
ewer  has  been,  most  choice  anil  careful  of  her 
laws,  by  which  all  right  »  preserved. 

See:  7.  All-laws  are  cither  fundamental,  and 
so  immutable ;  or-  superficial  and  so  alterable. 
By  the  first  we  understand  such  law*,  as  en- 
join men  to  be  just,  honest,  virtuous;  to  do  no 
wrong,  to  kill,  rob,  deceive,  prejudice  none ; 
bnt  to  do,  as  one  would  be  tioue  unto;  to 
cherish  good,  and  to  terrify  wicked  men ;  in 
short,  universal  reason,  which  are  not  Mibject 
to  any  revolutions,  because  no  emergency, 
time,  or  occasion  can  ever  justify  a  «u*peu«ion 
of  their  execution,  much  less  their  utter  abro- 
gation. 

Sec.  8.  By  superficial  lasts  we  understand, 
such  acts,  laws,  or  statutes,  as  are  suited  to 

E resent  occurrences  ;  and  which  may  as  well 
e  abrogated,  for  the  good  of  the  kingdom,  as  ' 
they  were  fmt  made  for  it.  For  instance, 
those  statutes,  thnt  relate  to  victuals,  cloaihs, 
and  places  of  trade,  Sec  which  have  ever  stood 
whilst  the  reason  of  them  was  in  force,  but 
when  that  benefit,  which  once  redounded,  fell 
by  cross  occurrences,  they  ended  according  to 
that  old  maxim,  *  cessante  rntiune  legis,  cessat 
«  lex;9  but  this  cannot  be  said  of  fundamental 
laws,  till  houses  stand  without  their  foundation, 
and  English  mankind  wholly  cease  to  be, 
which  brings  close  upon  the  point. 

Sec.  9.  There  is  not  ony  country,  that  has 
more  constantly  expressed  her  care  and  deep 
solicitude  to  the  preservation  of  her  funda- 
mental laws,  than  the  English  nation:  and 
though  the  evil  of  some  particular  times  and 
persons  have  endeavoured  an  utter  abolition  of 
those  excellent  fundamentals,  which  we  have 
before  defined  and  defended  from  any  just  rea- 
son of  revolution ;  yet  God  Almighty,  who  is 
always  concerned  to  avenge  the  cause  of  jus- 
tice* and  those  excellent  good  laws,  by  which 
it  is  upheld,  has  by  his  providence  befooled 
their  contrivances,  and  baffled  their  attempts, 
by  bringing  their  designs  to  naught,  and  their 
persons  frequently  to  condign  punishment  and 
disgrace,  their  age  no  antiquary  living  can  as* 
sure  us,  unless  they  say,  as  old  as  reason  itself: 
bat  our  own?  authors  are  not  lacking  to  inform 
ns,  that  the  liberties,  properties  and .  privi- 
leges of  the  English  nation  are  very  ancient. 

Sec.  10.  For  Hern  in  bis  Mirror  of  Justice 
(writ  in  Edward  the  first's  time)  fol.  1.  tells  us, 
"  That  after  God  had  abateil  the  nobility  of 
the  Britons,  he  did  deliver  the  realm  to  men 
more  humble  and  simple,  of  the  countries  ad- 
joining, to  wit,  the  Saxons,  which  came  from 
the  parts  of  Alraaign  to  conquer  this  land,  of 
which  men  there  were  forty  sovereigns,  which 
did  rule  as  companions ;  and  those  princes  did 
caU  this  realm  England,  which  before  was 
named  the  greater'  Britain  •  these,  after  great 
Wars,  tribulations  and  pains,  by  long  thnesuner- 
a*V  diddhuM  a4kg*neiga  over tawc*  govern 


the  people  of  God,  and  to  maintain  and  defend 
their  persons,  and  their  good  in  quiet,*  by  the 
rules  of  right,  and  at  the  beginning  they  did 
cause  him  to  swear  to  maintain  the  holy  Chris- 
tian faith,  and  to  guide  his  people  by  ngbt, 
with  all  bis  power,  without  respect  of  persons, 
and  to  observe  the  laws:  and  after  when  the 
kingdom  was  turned  into  aiwheritage,  king  Al- 
fred, thai  governed  this  kingdom  about  171 
years  before  the  conquest,  did  cause  the  great 
men  of  the  kingdom  to  assemble  at  Londos, 
and  there  did  ordain  for  a  perpetual  usage, 
that  twice  in  the  year,  or  oftner,  if  need  should 
be,  in  time  of  peace,  they  should  assemble  it 
London  in  parliament ;  lor  the  government  of 
God's  people,  that  men  might  Jive  in  quiet  and 
receive  right  by  certain  usages  and  holy  judg- 
ments." 

"  In  which  parliament  (saithour  author)  the 
rights  and  prerogatives  of  the  kings  and  of  the 
subjects  are  distinguished  and  set  apart ;  aad 
particularly  by  him  expressed,  too  tedious  hers 
to  insert ;  amongst  which  ordinances  we  nod, 
"  That  no  man  should  be  imprisoned,  but  for  a 
capital  offence.  And  if  a  man  should  de- 
tain another  in  prison,  by  colour  of  right,  where 
there  was  none,  till  the  party  imprisoned  died ; 
he  that  kept  him  in  prison  should  be  held  guilty 
of  murder"  as  you  may  read  p.  S3,  and  p.  36. 
"  He  is  deolared  Guilty  of  Homicide,  by  whoso  s 
man  shall  die  in  prison,  whetner  it  be  the  judges, 
that  shall  too  long  delay  to  do  a  man  right,  or 
by  cruelty  of  gaolers;  or  suffering  him  to  die  of 
famine;  or  when  a  man  if  adjudged  to  do  pe- 
nance, and  shall  be  surcharged  by  his  gaoler 
with  irons,  or  other  pain  whereof  he  is  depriv- 
ed hi*  life/'  And  p.  149.  "  That  by  the  ancient 
law  of  England,  it  was  felony  to  detain  a  mail 
in  prison,  after  sufficient  bail  offered  ;  where* 
the  party  was  plevisable  ;  every*  person  was 
plevisable;  but  he  that  was  appealed  of  treason, 
murder,  robbery  or  burglary ,w  p%  SS',  u  None' 
ought  to  be  put  in  common  prisons,  but  only 
such  as  wertf  attainted,  or  principally  appealed 
or  indicted  of  some  capital  offence,  or  attaint- 
ed of  false  or  wrongful  imprisonment ;  so4 
tender  have*  the  ancient  laws  and  constitutions 
of  this  realm  been  of  the  liberty  of  their  sub- 
jects persons,  that  no  man  ought  to  be  impri- 
soned, but  for  a  capital  offence,  as;  treasoo, 
murder,  robbery,  or  burglary/1 

Sec.  11.  Nor  is  Lambard  short  inhisex* 
cellent  translation  of  the  Saxon  laws,  front 
king  Ua's  time,  7 Id,  to  Hen.  9,  1100.  in 
nesenbing  to  us  the  great  obligation,  and  strong 
condition,  the  people  were  woui  «to  put  upon 
their  kings,  To  otac-rve  the  ancient  fundamen- 
tal laws,  and  free  customs  of  this  lane),  which 
were  handed  down  from  one  age  to  another. 
And  in  the  17th  chap,  of  Edwafd'the  Confes* 
sor's  laws,  thementioh  there  made  of  a  king's 
dqry  is  very  r*  mark  able.  That  K  he  break  hir 
oath,  or  performed  not  his  obligation  *  Nee 
*  nomen  regis  in  eo  const  A  bit.'  The  same 
Lambard  farther  tells  Us,  that  however  any  may 
affirm  William  of  Normandy  to  be  a'  con- 
5 
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"  No  freeman  shall  be  taken,  or  imprisoned, 
nor  be  disseized  of  his  freehold,  or  liberties,  or 
free  customs,  or  be  outlawed,  or  exiled,  or  any 
other  ways  destroyed;  nor  we  shall  not  pas* 
upon  him,  nor  condemn  him,  hut  by  lawful 
judgment  of  his  peers,  or  by  the  law  of  the 
land  ;  we  shall  sell  to  no  man,  we  shall  deny 
nor  defer  to  no  man  either  justice  or  right. 
[Chap.  29.] 

"  And  to  all  these  customs,  liberties  afore- 
said, which  we  have  granted  to  be  holden 
within  this  our  realm,  as  much  as  appertained  . 
to  us  and  our  heirs  we  shall  observe ;  and  all 
men  of  this  our  realm,  as  well  spiritual  as  tem- 
poral, (as  much  as  in  them  is)  shall  observe 
the  same  against  all  persons  in  like  wise.  And 
for  this  our  gift,  and  'grant  of  these  liberties, 
and  for  other  contained  in  our  charter  of  liber* 
ties  of  our  Forest,  the  archbishops,  bishops, 
abbots,  priors,  earls,'  barorrs,  knights,  free- 
holders, and  other  our  subjects,  nave  given 
unto  us  the  fifteenth  part  of  all  their  move- 
ables; and  we  have  granted  unto  them  on  the 
other  part,  that  neither  we,  nor  our  heirs, 
shall  procure  or  do  any  thing  whereby  the  li- 
berties in  this  charter  contained  shall  be  in- 
fringed or  broken ;  and  if  any  thing  be  pro- 
cured by  any  person  contrary  to  the  premises, 
shall  be  had  of  no  force  nor  effect.  These  ' 
being  witnesses,  Boniface  archbiihop  of  Can- 
terbury, &c.  We  ratifying  and  approving  - 
those  gifts  and  grants  aforesaid,  confirm  and 
make  strong  all  the  same,  for  us  and  oar  heirs 
perpetually,  and  by  the  tenor  of  these  prevents 
do  renew  the  same  willingly  j  and  granting  for 
us  and  our  heirs,  that  this  charter,  in  all  and 
singular  his  articles  for  evermore  shall  I*  sted- 
fastjy,  firmly,  and  inviolably  observed.  And  % 
if  any  article  in  the  same  charter  contained, 
yet  hitherto  peradventure  hath  not  been  ob- 
served, nor  kept,  we  will,  and  by  our  authority 
royal  command,  from  henceforth  firmly  they 
be  observed.    Witness,  &c."    - 

The  Sentence  of  Curse  given  by  the  Bishops, 
with  the  King's  Consent,  against  the 
Breakers  of  the  Great  Charter. 

In  the  year  of  our  Lord  1253,  the  third  day 
of  May,  in  the  great  hall  of  the  king  at  West- 
minster, in  the  presence,  and  by  the  consent 
of  the  lord  Henry,  by  the  grace  of  God,  king 
of  England,  and  the  lord  Richard,  earl  of 
Com  wall,  his  brother;  Iio&er  Bigot,  earl  of 
Norfolk  marshal!  of  England  ;  Humphry,  earl 
of  Hereford;  Henry  earl  of  Oxford;  John, 
earl  Warren  ;  and  other  estates  of  the  realm  of 
England :  We  Boniface,  by  the  mercy  of  God, 
archbishop  of  Canterbury,  primate  of  England, 
F.  of  London,  H.  of  Ely,  S.  of  Worcester,  E. 
of  Lincoln,  W.  of  Norwich,  P.  of  Hereford, 
W.  of  Salisbury,  W.  of  Durham,  R.  of  Exeter, 
M.  of  Carlisle,  W.  of  Bath,  E.  of  Rochester, 
T.  of  St.  Davids,  bishops,  apparelled  in  ponti- 
ficals, with  tapers  burning,  against  the  breakers 
of  the  churches  liberties,  and  of  the  liberties 
and  other  customs  of  this  realm  of  England ; 
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ouercr  ;  he  was  received  by  the  people  as  Ed- 
ward's successor,  and  by  solemn  oath  taken,  to 
Maintain  unto  them  the  same  laws  that  his  kins- 
man Edward  the  Confessor  did;  this  doctrine 
remained  in  the  general,  unquestioned,  to  the 
reign  of  king  John,  who  imperiously  thought 
that  voluntas  regis,  and  not  salvus  populi,  was 
svprtma  lex,  or  the  king's  will  was  the  supreme 
law,  and  not  the  people's  preservation ;  till  the 
incensed  barons  of  that  time,  betook  themselves 
to  a  vigorous  defence  of  their  ancient  rights  and 
liberties,  and  learnt  him  to  keep  those  laws  by  a 
due  restraint  and  timely  compulsion,  which  his 
former  invasion  of  them  evidenced  to  the 
world  he  would  never  have  done  willingly. 

Sec.  19.  The  Proposals  and  Articles  of 
agreement,  with  the  pledges  given  to  the  barons, 
on  the  behalf  of  the  people  by  the  king,  were 
confirmed  in  Hen.  3d*s  time,  his  son  and  suc- 
cessor ;  when  the  abused,  slighted,  and  disre- 
garded laws,  by  his  father,  were  thought  fit  to 
be  reduced  to  record,  that  the  people  of  Eng- 
land might  not  for  ever  after  be  to  seek  for  a 
written  recorded  law,  to  their  defence  and  .se- 
curity ;  for, '  rnisern  servitus  est  ubi  jus  est 
*  vagum  aut  incognitum  ;'  and  so  we  enter 
upon  that 'grand  charter  of  liberty  and  pri- 
vilege, in  the  cause,  reason,  and  end  of  it. 

Sect  1.  We  shall  first  rehearse  it,  so  far  as 
we  are  concerned  (with  the  formalities  of 
Giant  and  Curse)  and  shaH  then  say  something 
as  to  the  Cause,  Reason  and  End  of  it. 

A  Rehearsal  of  the  Material  Parts  of 
the  Great  Charter  of  England. 

"  Henry,  by  the  grace  of  God,  king  of  Eng- 
land, ore.  To  all  archbishops,  or  earls,  barons, 
sheriffs,  provosts,  officers,  and  to  all  bailiffs, 
land  our  faithful  subjects,  who  shall  see  this 
present  charter,  greeting.  Know  ye  that  we 
unto  the  honour  of  Almighty  God,  and  for  the 
salvation  of  the  souls  of  our  progenitors,  aud 
our  successors,  kings  of  England,  to  the  ad- 
vancement of  holy  church,  and  amendment  of 
our  realm,  of  our  mere  and  free  will  have 
given  and  granted  to  all  archbishops,  etc.  and 
co  all  freemen  of  this  our  realm,  these  liberties 
under  written,  to  be  holden  and  kept  in  this 
our  realm  of  England  for  evermore.  [9  H.  3. 
confirmed  98  Ed.  3.] 

"  We  have  granted  and  given  to  all  freemen 
of  our  realm,  for  us,  and  our  heirs  for  evermore 
these  liberties  under  written,  to  have  and  to 
bold  to  them,  and  to  to  their  heirs,  of  us  and 
our  heirs  fore-named.  [Chap.  1.  the  form  of 
ancient  acts,  &c.  Co.  3.  Inst.  fol.  2.] 

*'  A  freeman  shall  not  be  amerced  for  a  small 
fault,  but  after  the  quantity  of  the  fault.  And 
for  a  great  fault,  after  the  manner  thereof, 
saving  to  him  his  conteneinents  or  free-bold. 
And  a  merchant  likewise  shall  be  amerced, 
saving;  to  him  his  merchandize ;  and  none  of 
the  said  amercements  shall  be  assessed,  but  by 
the  oath  of  good  and  honest  men  of  the  vi- 
cinage.   [Chap.  14.] 

VOL.  VI. 
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aud  namely  these  which  are  contained  in 'the 
Charter  of  the  common  Liberties  of  England, 
and  Charter  of  the  Forest,  have  denounced 
Sentence  of  Excommunication  in  this  form,  by 
the  authority  of  Almighty  God,  the  Father,  the 
Son,  and  the  Holy  Ghost,  &c.  of  the  blessed 
apos.les  Peter  and  Paul,  and  of  all  apostles, 
and  of  all  martyrs,  of  blessed  Kd*  aid,  king  of 
England,  and  of  all  the  saints  of  heaven,  we 
excommunicate  and  accurse,  and  from  the  be- 
nefits of  our  holy  mother  the  church  we  se- 
quester all  those  ibat  hereafter  willingly  and 
maliciously  deprive  or  spoil  the  church  of  her 
right ;  and  all  those  that  by  any  craft,  or  wil- 
lingness, do  violate,  break,  diminish,  or  change 
the  churches  liberties,  and  free  customs  con- 
tained in  the  Charters  of  the  common  Liber- 
ties, and  of  the  Forest,  granted  by  our  lord  the 
king  to  archbishops,  bishops,  and  other  pre- 
lates of  England,  and  likewise  to  the  earls,  ba- 
rons, knights,  and  other  freeholders  of  the 
realm ;  and  all  that  secretly  and  openly,  by 
'  deed,  word  or  counsel  do  make  statutes,  or  ob- 
serve them  being  made,  and  that  bring  in  cus- 
toms to  keep  them,  when  they  be  brought  in, 
against  the  said  liberties,  or  any  of  them,  and 
all  those  that  shall  presume  to  judge  against 
them;  and  all  and  every  such  person,  before 
mentioned,  that  wittingly  shall  commit  any 
tiling  of  the  premises,  let  them  well  know  that 
they  incur  the  aforesaid  Sentence  ipsofucto." 

A  Confirmation  of  the  Charters  and  Li- 
berties of  England,  and  pf  the  Forest, 
made  the  25th*  Year  of  Edward  the 
First. 

"  Edward,  by  the  grace  of  God,  king  of 
England,  lord  of  Ireland,  duke  of  Guyan,  To 
all  those  that  these  present  letters  shall  hear  or 
tee,  greeting.  Know  ye  that  we  to  the  honour 
of  God  and  to  the  profit  of  our  realm,  have 
granted  for  us,  and  our  heirs,  and  the  Charter 
of  Liberties,  and  the  Charter  of  Forest,  which 
were  made  by  common  assent  of  all  the  realm, 
in  the  time  of  king  Henry  our  father,  shall  be* 
kept  in  every  point,  without  breach  ;  and  we 
will  that  the  same  Charters  shall  be  sent  under 
our  seal,  as  well  to  our  justices  of  the  Forest, 
as  to  others,  and  to  all  sheriffs  of  shires,  and 
to  all  our  other  officers,  and  to  all  our  cities 
throughout  the  realm,  together  with  our  writs, 
in  the  which  it  shall  be  contained,  that  they 
cause  the,  aforesaid  Charters  to  be  published, 
and  to  declare  to  the  people,  that  we  have 
confirmed  them  in  all  points;  and  that  our 
justices,  sheriffs,  mayors,  and  other  ministers, 
which  under  us  have  the  laws  of  our  land  to 
guide,  shall  allow  the  same  Charters  pleaded 
before  them  in  judgment,  in  all  their  points; 
that  is,  to  wit,  the  Great  Charter,  as  the  com- 
mon law,  and  the  Charter  of  our  Forest,  for 
the  Welch  of  our  realm. 
y  u  And  we  will,  that  if  any  judgment  be  given 
from  henceforth,  contrary  to  the  points  of  the 
Cham*  aforesaid,  by  the  justices,  or  by  any 
ether  of  Mr  ministers  that  hold  plea  before 


them,  Against  the  points  of  the  Charters,  it 
shall  be  undone,  and  holden  for  naught. 

*•  And  we  will  that  the  same  Charters  shall 
be  sent  under  our  seal  to  cathedraf  churches 
throughout  our  realm,  thtre  to  remain,  and 
shall  be  read  beftxe  the  people  two  times  by 
the  year. 

"  And  that  all  archbishops  and  bishops  shaH 
pronounce  the  sentence  of  excommunication 
against  all  those  that  by  word,  deed,  or  coun- 
sel, do  contrary  to  the  foresaid  Charters,  or 
that  in  any  point  do  break  or  undo  them ;  And 
that  the  said  curses  he  twice  a  year  denounced 
and  published  by  the  prelates  aforesaid  ;  and 
if  the  same  prelates,  or  any  of  them,  be  rcmis» 
in  the  denunciation  of  the  said  sentences, 
the  archbishops  of  Canterbury  and  York,  for 
the  time  being,  shall  compel  and  distrain  them 
to  the  execution  of  their  duties  in  form  afore- 
said." 

The  Sentence    of  the  Clergy    against    the 
Breakers  of  the  Articles  above-mentioned. 

"  In  the  name  of  the  Father,  the  Son,  and 
the  Holy  Ghost ;  Amen  :  Whereas  oar  sove- 
reign lord  the  king,  to  the  honour  pf  God,  and 
of  holy  church,  and  for  the  common  profit  of 
the  realm,  hath  granted  for  him,  and  his  heirs 
for  ever,  these  Articles  above-written  ;  Robert 
archbishop  of  Canterbury,  primate  of  all 
England,  admonished  all  his  province  once 
twice  and  thrice,  because  that  shortness  will 
not  suffer  so  much  delay,  as  to  give  knowledge  to 
all  the  people  of  England  of  these  presents  in 
writing ;  we  therefore  enjoin  all  persons,  of 
what  estate  soever  they  be,  that  they,  and 
every  of  them,  as  much  as  in  them  is,  shall 
uphold  and  maintain  these  Articles  granted  by 
our  sovereign  lord  the  king,  in  all  points:  And 
all  those  that  in  any.  point  do  resist,  or  break, 
or  in  any  manner  hereafter'  procure,  oonnsel, 
or  in  any  wise  assent  to  testify  or  break  those 
ordinances,  or  go  about  it,  by  word  or  deed, 
openly  or  privily,  by  any  manner  of  pretence 
or  colour;  we,  the  aforesaid  archbishop,  by 
our  authority  in  this  writing  expressed,  do  ex* 
communicate  and  accurse,  and  from  the  body 
of  our  Lord  Jesus  Christ,  and  from  all  the 
company  of  heaven,  and  from  all  the  sa- 
craments of  holy  church  do  sequester  and  ex- 
clude." 

We  may  here  see,  that  in  the  obscurest 
times  of  sottish  popery,  they  were  not  left  with- 
out a  sense  of  justice,  .and  the  necessity  of 
Liberty  and  Property,  to  be  inviolably  enjoyed, 
which  brings  us  to  the  caute  of  it. 

1.  The  Cause  of  this  famous  Charter,  was, 
as  we  have  already  said,  the  encroachments 
that  were  made  by  several  ministers  of  prece- 
dent kings,  that  almost  became  customary,  and 
which  iiad  never  extinguished  the  free  customs 
due  to  Englishmen :  How  great  care  it  cost  our 
ancestors,  it  unbecomes  us  to  ignort%  or  by  our 
silence  to  neglect;  It  was  that  Yoke  and  Muz- 
zle, which  failed  not  to  disable  many  raging 
bears,  from  entering  the  pleasant  vineyard  of 
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English  freedoms,  that  otherwise  would  not 
have  left  a  fruitful  vine  iu  being.  Aqod  we 
may  give  the  reader  an  account  of  some,  with 
their  wages  as  well  as  works. 

2.  The  Reason  of  it,  is  so  great,  that  it  seems 
to  be  its  own.  It  is  the  very  image  and  ex- 
pression of  justice,  liberty,  and  property;  points 
of  such  eminent  importance,  as  without  which 
no  government  can  be  said  to  be  reasonable, 
but  arbitrary  and  tyrannical.  It  allows  every 
man  that  liberty  God  and  nature  have  given 
him,  and  the  secure  possession  of  hit  property, 
from  the  inroad  or  invasion  of  his  neighbour, 
or  any  else  of  that  constitution.  It  justifies 
no  man  in  a  fault,  only  it  provides  equal  and 
just  ways  to  have  the  offender  tried;  consider- 
ing the  malice  of  many  prosecutors,  and  the 
great  value  of  liberty  and  life. 

3.  The  End  of  it  was  the  most  noble  of  any 
earthly  projection,  to  wit,  The  refixing  of  those 
shaken  laws,  held  for  many  hundred  "years,  by 
constant  claim,  that  they  living  might  be  re- 
instated in  their  primitive  liberty,  and  their 
posterity  secured  in  the  possession  of  so  great 
a  Lapphiess. 

Amongst  those  many  rich  advantages,  that 
accrue  to  the  free  people  of  England,  from 
this  Great  Charter;  and  those  many  con- 
firmatory statutes  of  the  same,  we  sballpresent 
the  Reader  with  the  sight  of  some  few,  that 
may  most  properly  fall  under  the  consideration 
and  inquiry  of  these  present  times,  as  found  io 
our  Common  Law  books. 

1.  «  That  every  Englishman  is  born  free.19 

2.  "  That  no  such  freeman  shall  he  taken, 
attached,  assessed,  or  imprisoned,  by  any  pe- 
tition or  suggestion  to  the  king  or  his  coun- 
cil, unless  by  the  indictment  or  presentment  of 

Sood  and  lawful  men  where  such  deeds  be 
one;"  5  Edw.  3.  c.  9.  25  Edw.  3.  c.  4.  17  R. 
2.  c.  6.  Rot.  Pari.  42  Edw.  3.  Coke  2  lost.  4a. 

3.  "  That  no  freeman  shall  be  disseized  of  his 
freehold  or  liberties,  or  free  customs,  &c." 
Hereby  is  intended,  saith  Coke,  *  That  lands, 
tenements,  goods,  and  chattels,"  shall  not  be 
seized  into  the  king's  hands  contrary  to  this 
threat  Charter,  &c.  43.  Ass.  p.  12.  43  Edw.  3. 
Coke  t  Inst.  32.  Neither  shall  any  such  free- 
man be  pot  from  his  lively  hood  without  answer. 
Coke  2  Inst.  47. 

4.  "  That  no  freeman  shall  be  out-lawel, 
.unless  he  shroud  and  hide  himself  voluntarily 
.from  the  justice  of  the  law,"  2  and  3  Phil,  and 
Mar.  Dier.  114. 145. 

5.  "No  freeman  shall  be  exiled/'  Coke 
•ays  there  are  but  two  grounds,  upon  which  any 
man  may  be  exiled.  One  by  act  of  parliament 
(supposing  it  not  contrary  to  the  Great  Char- 
ter.) The  other  in  case  of  abjuration,  for  fe- 
lony by  the  common  law,  &c.  Coke  2  lust.  47. 

6.  "  No  freeman  shall  be  destroyed,0  that 
.is,  he  shall  not  be  "  forejudge^,  of  Fife,  Hmb, 
dis-herited,  or  put  to  torture,  or  death,"  every 
Oppression  against  law,  ty  colour  of  any  usurp- 


ed authority,  is  a  kind  of  destruction,  and  it  is 
the  worst  oppression  that  is  done  by  colour  of 
justice.  .  Coke  Inst.  p.  48. 

7.  ".That  no  freeman  shall  be  thus  taken, 
or  imprisoned,  disseised,  outlawed,  exiled,  or 
destroyed  of  his  liberties,  freeholds,  and  free  • 
customs,  but  by  the  lawful  judgment  of -his  - 
Peers"  (vulgarly  called  jury).  So  that  the  judg- 
ment of  any  nipt  or  person,  is  by  this  funda- 
mental law,  referred  to  .the  breasts,  and  con- 
sciences of  the  jury ;  it  is  rendered  in  Latin 
'  per  legale  judicium/  that  is  lawful  judgment; 
from  whence  it  is  to  be  observed,  that  the  judg-. 
ment  must  have  law  in  it,  and  be  according 
to  law,  which  cannot  be  where  they  are  not 
judges,  bow  far  the  fact  is  legal,  or  the  con- 
trary ;  <  Judicium  quasi  Juris  Dictum/  the 
voice  of  Law  and  Right,  and  therefore  is  their 
verdict  not  to  be  rejected,  becaose  it  is  sup- 
posed to  be  the  truth,  according  to  their  con- 
sciences :  For  '  Ver  dictis'  from  .'  vere  dic- 
tum,' is  '  quasi  dictum  veritetis'  or  a  true  say- 
ing or  judgment,  9  Hen.  3.  29.  Coke  Inst.  1. 
39.  Inst.  4.  207.  Coke  says,  that  by  the  word 
Legale  three  things  are  implied.  1st.  That  this 
was-  by  law,  before  the  Statute,  jmd  therefore 
this  statute  but  declaratory  of  the  ancient  law. 
2d.  That  their  verdict  must  be  legally  given ; 
wherein  is  to  be  observed.  1st.  The  jury  ooght 
to  hear  no  evidence,  bat  in  the  bearing  and 
presence  of  the  prisoner.  2d.  That  they  can* 
not  send  to  ask  any  question  in  law  of  the 
judges,  bat  in  the  presence  of  the  prisoner,  forj 
'  de  facto  jus  oritur/  3d.  The  evidence  pro* 
dooed  by  the  king's  counsel,  being  given,  the 
judges  cannot  collect  the  evidence,  nor  urge  it 
by  way  of  charge  to  the  jury,  nor  yet  confer 
with  the  jury  about  the  evidence,  but  in  the 
presence  of  the  prisoner.    Coke  Inst.  2.  49. 

8th  "  Or  by  the  law  of  the  land"  It  is  a 
syuonimous  expression, importing  no  more  than 
by  a  trial  of  peers  or  a  jury;  for  it  is  .some- 
times  rendered  nqt  (or)  disjunctively,  but  (and) 
which  is  connectively ;  however,  it  can  never 
signify  any  thing  contrary  to  the  old  way  of 
trying  by  peers;  for  then  it  would  be  con* 
nected  to  a  contradiction. 

Besides  Coke  well  observes,  that  in  the  4th 
Chap,  of  the  25th  Edw.  3,  '  Per  legem  terns/  * 
imports  no  more,  than  a  trial  by  due  process, 
and  writ  original  at  common  law,  which  cannot 
be  without  a  jury;  therefore,  *  Per  judicium 
*  parum  et  per  legem  terra;/  signify  the  same 
privilege  unto  the  people.  Coke  Inst.  9. 
page  50. 

Thus  have  we  presented  you  with  some  of 
those  maxims  of  law,  dearer  to  oar  ancestors, 
than  life ;  because  they  are  the  defence  of  the 
lives  and  liberties  of  the  people  of  England:  it 
is  from  this  29th  chap,  of  the  Great  Charter; 
Great,  not  for  its  bulk,  but  the  privilegcsln  it; 
as  from  a  spacious  root,  that  so  many  fruitful 
branches  of  the  law  of  Engknd  springs,  if 
Coke  may  be  credited.  But  how  sacred  so- 
ever they  have  been  esteemed,  and  gtiH  are  by 
noble  and  just  minds,  yet  so  degenerate  are 
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tome,  in  their  proceedings,  that  conscious  to 
themselves  of  their  baseness,  they  will  not  dare 
stand  the  touch  of  this  Great  Charter,  and 
those  jittt  Jaws  grounded  upon  it,  of  which 
number  we  may  truly  rank  the  mayor,  and  re- 
corder of  London,  with  the  rest  of  their  wise 
compauions,  in  their  late  sessions,  at  the  Old 
Bailey,  upon  the  occasion  of  the  prisoners. 

1.  The  prisoners  were  taken,  and  imprisoned 
without  presentment  of  good  and  lawful  men 
of  the  vicinage,  or  the  neighbourhood,  but  after 
a  military  and  tumultuous  manner,  contrary  to 
the  Grand  Charter. 

8.  They  refused  to  produce  the  law  upon 
which  they  proceeded;  leaving  thereby  the 
prisoners,  jury  and  whole  assembly  in  the 
dark. 

3.  They  refused  the  prisoners  to  plead,  and 
directly  withstood  that  great  privilege,  men- 
tioned in  the  first  chap.  25  Edw.  1.  "  Where 
all  justices,  mayors,  sfceriffs,  and  other  minis- 
ters, that  have  the  laws  of  the  land,  to  guide 
them,  are  required  to  allow  the  said  Charter 
to  be  pleaded  in  all  its  points,  and  in  all  causes 
that  shall  come  before  them  in  judgment." 
For  no  sooner  did  William  Penn,  or  his  fellow 
prisoner,  urge  upon  them  the  Great  Charter, 
and  other  good  laws,  but  the  Recorder  cried, 
Take  him  away ;  take  him  away,  put  him  into 
the  Bale-Dock  or  hole;  from  which  the  recor- 
der can  never  deliver  himself,  unless  jt  be  by 
•rowing;  the  laws  are  not  bis  guide,  and  there- 
tore  does  not  suffer  them  to  be  pleaded  before 
him  in  judgment. 

4.  They  gave  the  Jury  their  charge,  in  the 
prisoner's  absence,  endeavouring  highly  to  in* 
aence  the  Jury  against  them. 

5.  The  verdict  being  given,  which  is  in  law, 
u  Dictum  Veritatis,"  The  voice  of  Truth  her- 
self, .  (because  not  suitable  to  their  humour) 
they  did  five  limes  reject  it,  with  many  abu- 
sive, imperious,  and  menacing  expressions  to 
%he  jury,  such  as  no  precedent  can  afford  us)  as 
if  they  were  not  the  only  constituted  judges  by 
the  fundamental  laws  of  the  land,  but  mere 
cyphers  only  to  signify  something  behind  their 
figures. 

6.  Though  the  prisoners  were  cleared  by 
their  Jury,  yet  were  they  continued  for  the 
non-payment  of  their  fines,  laid  upon  them, 
for  not  pulling  off  their  hats,  in  which  the  law 
"notoriously  broken.  (1st)  In  that  no  man 
shall  be  amerced,  but  according  to  the  offence, 
and  they  have  fined  each  forty  marks.  (3d) 
They  were  not  merced  by  any  Jury,  but  at  the 
will  of  an  incensed  bench.— Besides  there  is  no 
law  against  the  hat,  and  where  there  is  no  law 
there  can  be  no  transgression,  and  consequently 
no  legal  amercement  or  fine,  9  II.  3,  chap.  14. 
But  how  the  prisoners  were  trepanned  into  it, 
is  most  ridiculous  on  the  side  of  the  contrivers, 
that  finding  their  hats  off,  would  have  them 
put  on  again  by  their  officers,  to  fool  the  pri- 
soners, with  a  trial  of  putting  them  off  again, 
which  childish  conceit  not  being  gratified,  they 
fined  them  the  forty  marks  a  piece. 

T.  Instead  of  accepting  their  verdict  as  good 


in  law,  and  for  the  true  decision  of  the  matter, 
according  to  the  Great  Charter  (that  constituted 
them  proper  judges,  and  which  bears  them  out 
with  many  other  good  laws,  in  what  they  agreed 
to,  as  a  verdict,  the  court  did  most  illegally  and 
tyrannically  fine  and  imprison  them,  as  in  the 
trial  was  expressed.  And  that  notwithstanding 
the  late  just  resentment  of  the  House  of  Com- 
mons, in  judge  Reeling's  Case,  where  they  re- 
solved, "That  the  precedent  and  practice  of 
fining,  and  imprisoning  of  juries,  for  their  ver- 
dicts, were  illegal."  And  here  we  must  needs 
observe  two  things. 

1st.  That  the  fundamental  laws  of  England 
cannot  be  more  slighted,  and  contradicted  in 
any  thing  (next  Engliahunens  being  quiet  de- 
stroyed) than  in  not  suffering  them  to  have  that 
equal  medium,  or  just  way  of  trial,  that  the 
same  law  has  provided,  which  is  by  a  jury. 

3d.  That  the  late  proceeding  of  the  court, 
at  the  Old  Bailey,  is  an  evident  demonstration, 
that  juries  are  now  but  mere  formality,  and 
that  the  partial  charge  of  the  Bench  must  be 
the  verdict  of  the  jury  ;  for  if  ever  a  rape  were 
attempted  pn  the  consciences  of  any  jury,  it 
was  there.  And  indeed  the  ignorance  of  jurors 
of  their  authority  bv  law,  is  the  only  reason  of 
their  unhappy  cringing  to  the  court,  and  being 
scared  into  an  Anti-Conscience  Verdict,  by 
their  lawless  threats. 

But  we  have  lived  to  an  age,  so  debauched 
from  all  humanity  and  reason,  as  well  as  faith 
and  religion,  that  some  stick  not  to  torn 
butchers  to  their  own  privileges,  and  conspira- 
tors against  their  own  liberties.  For  however 
Magna  Charta  had  once  the  reputation  of  a 
sacred  unalterable  law,  and  few  hardened 
enough,  to  incur  and  bear  the  long  curse,  that 
attends  the  violators  of  it,  yet  it  is  frequently 
objected  now,  that  the  benefits  there  designed 
are  but  temporary,  and  therefore  liable  to  al- 
teration, as  other  statutes  are.  What  game 
such  persons  play  at,  may  be  lively  read,  in 
the  attempts  of  Dionisius,  Palaris,  4c.  which 
would  hrtve^will  and  power  be  the  people's 
law. 

But  that  the  privileges  due  to  Englishmen, 
by  the  Great  Charter  of  England,  have  then* 
foundation  in  reason  and  law  :  and  that  those 
new  Cassandrian  ways,  to  introduce  will  and 
power,  deserve  to  be  detested  by  all  per- 
sons professing  sense  aud  honesty,  and  the 
least  allegiance  to  our  English  government;  we 
shall  make  appear  from  a  sober  consideration 
of  the  nature  of  those  privileges  contained  in 
that  jCharter. 

1.-  The  ground  of  alteration  of  any  law  in 
government  (where  there  is  no  invasion)  should 
arise  from  the  universal  discommodity  of  its 
continuance,  but  there  can  be  no  disprofit  in 
the  discontinuance  of  liberty  and  property, 
therefore  there  can  be  no  just  "ground  of  altera* 
tion. 

9.  No  one  Englishman  is  born  slave  to  ano- 
ther, neither  has  the  one  a  right  to  inherit  the 
sweat  and  benefit  of  the  others  labour,  without 
consent,  therefore  the.  liberty  and  property  of 
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an  Englishman,  cannot  reasonably  be  at  the 
will- and  beck  of  another,  lei  his  quality  and 
rank  bo  never  so  great. 

-  3.  There  can  be  nothing  more  unreasonable 
than  that  which  is  partial,  but  to  take  away 
the  liberty  and  property  of  any,  which  are  na- 
tural rights,  without  breaking  the  law  of  nature 
(and  not  of  will  and  power)  is  manifestly  par- 
tial, and  therefore  unreasonable. 

4.  If  it  be  just  and  reasonable  for  men  to 
do  as  they  would  be  done  by,  then  na  sort  of 
men  should  invade  the  liberties  and  properties' 
of  other  men,  because  they  would  not  be 
served  so  themselves. 

5.  Where  liberty  and  property  are  destroyed, 
tliere  must  always  be  a  state  of  force  and  war, 
which  however  pleasing  it  may  be  unto  the  in- 
vaders, it  will  be  esteemed  intolerable  by  the 
invaded,  who  will  no  longer  remain  subject  in 
all  human  probability,  than  while  they  want  as 
much  power  to  free  themselves,  as  their  adver- 
saries had  to  enslave  them  ;  The.  troubles,  ha- 
zards, ill-consequences,  and  illegality  of  such  at- 
tempts, as  they  have  declined  by  the  most  pru- 
dent in  all  ages,  so  have  they  proved  most 
uneasy  to  the  most  savoge  of  all  nations,  who 
first  or  last  have  by  a  mighty  torrent  freed  them- 
selves, to  the  due  punishment  and  great  infamy 
of  their  oppressors ;  such  being  the  advantage, 
such  the  disadvantage  which  necessarily  do  at- 
tend the  fixation,  and  removal  of  liberty  and 
property. 

We  shall  proceed  to  make  it  appear  that 
Magna  Charta  (as  recited  by  us)  imports  no- 
thing less  than  their  preservation. 

"  No  freeman  shall  be  taken,  or  imprisoned, 
or  be  disseized  of  his  freehold,  or  liberties,  or 
free  customs,  or  be  out-lawed,  or  exiled,  or 
any  other  ways  destroyed ;  nor  we  will  not 
pass  upon  him  nor  condemn  him,  but  by  law- 
ful judgment  of  his  peers,  &c. 

*•  A  freeman  shall  not  be  amerced  for  a 
small  fault,  but  after  the  manner  of  the  fault, 
and  for  a  great  fault  after  the  greatness  there- 
of, and  none  of  the  said  amercement  shall  be 
assessed,  but  by  the  oath  of  good  and  lawful 
men  of  the  vicinage/' 

1.  It  asserts  Englishmen  to  be  free ;  that's 
liberty. 

2.  That  tbey  have  free-holds,  that's  pro- 
perty. 

3.  That  amercement,  or  penalties,  should 
be  proportioned  to  the  faults  committed,  which 
is  equity. 

4.  That  they  shall  lose  neither,  but  when  they 
are  adjudged  to  have  forfeited   them,  in  the 

judgment  of  their  honest  neighbours,  accor- 
ding to  the  law  of  the  land  ;  which  is  lawful 
judgment. 

It  is  easy  to  discern  to  what  pass  the  ene- 
mies of  the  GreatCharter  would  bring  the  people. 

1.  They  are  now  free-men  ;  but  they  would 
have  them  slaves. 

2.  They  have  now  right  unto  their  wives, 
children,  and  estates,  as  their  undoubted  pro- 
perty }  twit  such  would  rob  them  of  all. 

£.  Now  no  man  is  to  be  amerced,  or  punished 


but  suitably  to  bis  fault ;    whilst  they  would 
make  it  suitable  to  their  revengeful  minds. 

4.  Whereas  the  power  of  judgment  lies  in 
the  breasts  and  consciences  of  twelve  honest 
neighbours ;  they  would  have  it  at  the  discretion 
of  mercenary  judges  :  to  which,  we  cannot 
chuse  but  add,  That  such  discourses  mani- 
festly strike  at  this  present  constitution  of  go- 
vernment ;  for  itjbeiug  founded  upon  the  Great 
Charter,  which  is  the  ancient  common  law  of 
the  Land,  as  upon  its  best  foundation ;  none 
can  design  the  cancelling  of  the  Charter,  but 
they  roust  necessarily  intend  the  extirpation  of 
the  English  government ;  For  where  the  cause 
is  taken  away  the  effect  must  consequently 
cease.  And  as  the  restoration  of  our  ancient 
English  laws,  by  the  Great  Charter,  was  the  so- 
vereign balsam  which  cured  our  former  breaches, 
so  doubtless  will  the  continuation  of  it,  prove 
an  excellent  prevention  to  any  future  distur- 
bances. 

But  some  are  ready  to  object,  "That  the 
Great  Charter  consisting  as  well  of  religious  as 
civil  rights,  the  former  having  received  an  al- 
teration, there  is  tha  same  reason,  why  the  lat- 
ter may  have  the  like." 

To  which  we  answer,  That  the  reason  of  al- 
teration cannot  be  the  same,  therefore  the  con* 
sequence  is  false.  The  one  being  matter  of 
opinion,  about  faith  and  religious  worship, 
which  is  as  various  as  the  unconstant  apprehen- 
sions  of  men ;  but  the  other  is  matter  of  so 
immutable  right,  and  justice,  that-  all  genera- 
tions, however  differing  in  their  religious  opi- 
nion, have  concentered,  and  agreed  to  the  cer- 
tainty, equity,  and  indispensable  necessity  df 
preserving  these  fundamental  laws;  so  that 
Magna  Charta  hath  not  risen  and  fallen  with 
the  differing  religious  opinions,  that  have  been 
in  this  land,  but  have  ever  remained,  as  the 
stable  right,  of  every  individual  Englishman; 
purely  as  an  Englishman.  Otherwise,  if  the 
civil  privileges  of  the  people  had  fallen  with" 
the  pretended  religious  privileges,  of  the  po- 
pish tyranny,  at  the  first  reformation,  as  must 
needs  be  suggested  by  this  objection,  our  case 
had  ended  here,  that  we  had  obtained  a  spiri- 
( tual  freedom,  at  the  cost  of  a  civil  bondage ; 
which  certainly  was  far  from  the  intention  of 
the  first  reformers,  and  probably  an  unseen 
consequence,  by  the  objectors  to  their  idle 
opinion. 

In  short,  there  is  no  time,  in  which  any  man 
may  plead  the  necessity  of  such  an  action,  as 
is  unjust  in  its  own  nature,  which  he  must  un- 
avoidably be  guilty  of,  that  dotb  deface  or 
cancel  that  law  by  which  the  justice  of  liberty 
and  property  is  confirmed  and  maintained  to 
the  people.  And  consequently,  no  person 
may  legally  attempt  the  subversion,  or  extenua- 
tion of  the  force  of  the  Great  Charter.  We  shall 
proceed  to  prove  from  instances  out  of  both. 

1.  Any  judgment  given  contrary  to  the  said 
Charter,  is  to  be  undone,  and  holden  for 
nought.  85  Edw.  1,  Chap.  2. 

2.  Any  that  by  word,  deed,-er  eoonseljgo 
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aootrary  $o  tbe  said  Chaster,  are  to  be  excom- 
municated by  the  bishops;  And  the  arch- 
bishops of  Canterbury  and  York,  are  bound  to 
compel  the  other  bishops  to  denounce  sentence 
accordingly,  in  case  of  their  remissness,  or 
neglect ;  which  certainly  haih  relation  to  the 
state,  rather  than  the  church ;  since  there  was 
never  any  necessity  of  compelling  the  bishops 
to  denounce  sentence  in  their  own  case,  though 
frequently  iu  the  peoples.  25  Edw.  1,  chap.  4. 

3.  That  tbe  Great  Charter,  and  Charter  of 
Forest,  be  holden  and  kept  in  all  points,  and 
if  any  statute  be  made  to  the  contrary,  that  it 
shall  be  holden  for  nought.  42  Edw.  3,  1. 
Upon  which  Coke,  that  famous  English  lawyer, 
laid,  "  That  albeit  judgments  in  the  king's 
courts,  are  of  high  regard  in  law,  and  judicia 
are  accounted  as  juris  <fcta ;  yet  it  is  pro- 
priced  by  act  of  parliament,  that  if  any  judg- 
ment be  given  contrary  to  any  of  the  points  of 
the  Great  Charter,  it  should  be  holden  for 
nought." 

He  further  saith,  "  That  upon  the  Statute  of 
the  35th  of  Ed,  1,  chap.  1.  That  this  Great 
Charter,  aud  the  Charter  of  Forest,  are  pro- 
.periy  the  common  law  of  this  land,  or  the  law 
is  common  to  all  the  people  thereof." 

4,  Another  statute  runs  thus,  "  If  any  force 
come  to  disturb  the  execution  of  the  common 
law,  ye  shall  cause  their  bodies  to  be  arrested, 

2nd  nut  in  prison;  Ye  shall  deny  no  man  right 
y  toe  king's  letters,  nor  counsel  (he  king  any 
thing,  that  may  turn  to  his  damage,  or  dishe- 
rison., 18  Ed.  3,  chap.  7.  Neither  to  delay' 
right  by  the  great  and  little  seal."  This  is  the 
judges  charge  and  oath.  8  Ed.  3,  chap.  8, 14 
fid.  3, 14,  11  R.  2,  chap.  JO. 

5,  -Such  care  bath  been  taken,  for  the  pre- 
servation of  this  Great  Charter,  that  in  the  25th 
nf  Ed.  1.  It  was  enacted,  "  That  commis- 
sioners should  issue  forth,  that  there  should  be 
chosen  in  every  shire-court,  by  the  commonalty 
of  the  same  shire,  three  substantial  men, 
knights,  or  other  lawful,  wise,  and  well  dispos- 
ed persons,  to  be  justices,  which  shall  be  as- 
aigued  by  the*  kings  letters  patents,  under  the 
grxatteal,  to  hear  and  determine,  without  any 
other  writ,  but  only  thtir  .commission,  such 
plaint*  as  shall  be  made  upon  all  those,  that 
commit  or  offend  against  any  point,  contained 
in  tbe-aforesaid  Charters."    88  Ed.  1,  chap.  1. 

6.  The  necessity  of  preserving  these  Char- 
ters, hath  appeared  in  nothing  more,  than  in 
the  care  they  have  taken  to  confirm  them; 
which  as  Coke  observes,  "hath  been  by  32 
parliaments  confirmed,  established,  and  com- 
manded to.be  put  in  execution,"  with  the  con- 
dign punishment  they  had  jntiicted  upon  tbe  of- 
fenders. Coke's  Proem  to  the  second  book  of 
feis  lust. 

?.  That  in  the  notable  Petition  of  Right, 
sn»ny  of  these  great  privileges,  and  free  customs, 
contained  in  the  aforesaid  Charters,  and  other 
good  laws,  are  recited  and  confirmed,  3  Car.  1.* 

A.    The  late    king,  in  his  Declaration,  at 
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Newmarket,  1641,  acknowledged,  '  Tbe  law  to 
*  be  the  rule  of  his  power.'*  By.  which  he  doubt- 
less intended  fundamental  laws,  since  it  may 
be  the  great  advantage  of  countries,  sometimes 
to  suspend  the  execution  of  temporary  laws.       ; 

Having  so  manifestly  evidenced  that  Tener*    . 
ble  esteem,  our  ancestors  bad  of  that  golden    I 
rule,  the  Great  Charter,  with  their  deep  soli- 
citude, to   preserve    it,  from   tbe  defacing  of    ! 
usurpation  and  faction.    We  shall  proceed  to 
give  an  account  of  their  just  resentment  ao4 
earnest  prosecution  against  some  of  those,  who 
in  any  age  have  adventured,  to  undermine  that 
ancient  foundation,  by  introducing  an  arbitrary 
way  of  government. 

1.  As  judicious  Lambard  reports  in  bii 
Saxon  translation  ;  "  That  the  kings  in  those 
days,  were  by  their  coronation  oaths  obliged  to 
keep,  the  ancient  fundamental  taws,  and  cus- 
toms of  this  land"  (of  which  this  Great  Charier 
is  but  declaratory)  **  so  did  king  Alfred  (reputed 
the  most  famous  compiler  of  laws  amongst  then) . 
give  this  discovery  of  his  indignation  against 
his  own  judges,  for  actions  contrary  to  tbost 
fundamental  laws,  that  he  commanded  the  exe- 
cution of  40  of  them,"  which  may  be  a  sea- 
sonable caveat  to  judges  of  our  times. 

2.  Hubert  de  Burgo,  once  chief  justice  of 
England  (having  advised  Ecf.  1  in  the  11th  vear 
of  his  reign,  (in  his  council  holden  at  Oxford) 
"To  cancel  this  Great  Charter,  and  chat  of  tbe 
forest)  was  justly  sentenced  according  to  law, 
by  his  peers,  in  open  parliament.  When  the 
statute  called  Coufirmationis  Cartarnm  was 
made ;  in  the  1st  chapter  whereof,  M«goa 
Charta  is  peculiarly  culled  tbe  common  law, 
25  Ed.  1,  chap.  2. 

3.  The  Spencers,  both  father  and  son,  for 
their  arbitrary  domination,  and  rash,  and  evil 
counsel  to  Kd.  2,  (by  which  he  was  seduced  to 
break  the  Great  Charter)  were  banjbhed  for 
their  pains,  as  Coke  relates. f 

4.  The  same  fase  attended  Tresitian  and 
Belknap,  for  their  illegal  nroceedings.|| 

5.  The  breach  of  this  Great  Charter,  was  the 
ground  of  that  exemplary  justice  done  upon 
Empson  and  Dudley,*  whose  case  is  very  me* 
mora  hie  in  this  point;  for  though  they  gra- 
tified Hen.  7.  in  what  they  did,  and  had  an 
Act  of  parliament  for  their  warrant,  made 
th?  11th  of  his  reign  ;  yet  met  they  with 
their  due  reward  from  the  hands  of  jus- 
tice, that  Act  being  against  equity  and  com- 
mon reason,  and  so  no  jus  tillable  ground  or 
apology,  for  those  frequent  abuses,  and  oppres- 
sions of  the  people,  they  were  lound  guilty  of. 
Here  what  the  Lord  Coke  further  saith,  con- 
cerning the  matter,  "  TJjere  was  an  Act  of 
parliament,  made  in  th'e  11th  year  of  king 
Hen.  7.  which  had  a  fair  flattering  preamble, 
pretending  to  avoid  divers  mischiefs,  which 
were  (1st)  The   high  displeasure  of  Almighty 


•  See  2  Cobb.  Pari.  Hist.  p.  970. 
f  See  vol.  1,  p.  23  of  this  Collection. 
§  IM,  p.  89.     '  ||  See  vol.  1,  p.  283. 
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God.  Sd.  The  great  let  of  (he  common  law. 
And  (3d)  The  great  let  of  the  wealth  of  this 
land.  And  the  purvieu  of  that  act,  tended  in 
the  execution  contrary,  ex  diameiro,  vix.  To 
the  high  displeasure  of  Almighty  God,  and  the 
great  let,  nay  the  utter  subversion  of  the  com- 
mon Law,  and  the  great  let  of  the  wealth  of 
this  land,  as  hereafter  shall  appear ;  the  sub- 
stance of  which  Act  follows  in  these  words. 
'  That  from  thenceforth,  as  well  justices  of 

•  Assize,  as  Justices  of  the  pence,  in  every 
4  county,  upon  information  for  the  king,  before 
'  thrtn  made,  without  any  finding  or  presentment 
'  by  twelve  men,  shall  have  full  power  and  au- 
'  thority,  by  their  discretion  ;  aud  to  hear  and 
'  determine'  all  offences,  as  riots,  unlawful  as- 
'  semblics,  &C.  committed  and  done  against  any 

*  act  or  statute  made,  and  not  repeated,  &c.' 
(a  Case  that  very  much  resembles  this  of  our 
own  times.) 

By  pretext  of  this  law,  Empson  and  Dudley 
did  commit  upon  the  subjects,  unsurTerable 
pressure,  and  oppressions;  and  therefore  this 
statute  was  justly,  soon  after  the  decease  of  Hen. 
7.  repealed,  at  the  next  parliament,  after  bis 
decease  by  the  statute  of  the  1  H.  &  chap.  6. 
A  good  caveat  to  parliaments,  to  leave  all 
causes  to  be  measured  -by  the  golden  and 
'  straight  metewand  of  the  law,  and  not  to  the  in- 
certain  and  crooked  cord  of  discretion. 

"  It  is  almost  incredible  to  foresee,  when  any 
maxim,  or  fundamental,  law  of  this  realm  is 
altered  (as  elsewhere  hath  been  observed) 
what  dangerous  inconveniences  do  follow ; 
which  most  expressly  appeareth  by  this  most 
onjust  and  strange  act  of  the  lltb  of  H.  7. 
For  hereby,  not  onlv  Empson  and  Dudley 
themselves,  bat  such  justices  of  peace  (corrupt 
men)  as  they  caused  to  be  authorised,  commit- 
ted most  grievous,  and  heavy  oppressions  and 
exactions ;  grinding  the  faces  of  the  poor  sub- 
jects by  penal  laws  (be  they  never  so  obsolete, 
or  unfit  for  the  time)  by  information  only,  with- 
out any  presentment,  or  trial  by  jury,  being  the 
ancient  birth-right  of  the  subject ;  but  to  hear 
aud  determine  the  same,  by  their  discretions  ; 
inflicting  such  penalty,  as  the  statute  not  re- 
pealed imposed.  These  and  other  like  oppres- 
sions, and  exactions  by,  or  by  the  means  of 
Empson,  and  Dudley,  and  their  instruments, 
brought  infinite  treasuie  to  the  king's  coffers, 
whereof  the  king  himself,  at  the  end,  with 
great  grief,  and  compunction,  repented  as  in 
another  place  we  have  observed. 

««  This  statute*  of  the  llth  of  H.  7.  we  .have 
recited,  and  shewed  the  just  inconveniences 
thereof;  to  the  end,  that  the  like  should  never 
hereafter  be  attempted  in  any  court  of  par- 
liament ;  and  that  others  might  avoid  the  fear- 
ful end  of  those  two  time-servers,  Empson  and 
Dudley, f  Qui  eorum  urstiquiis  msistunt,  eorum 
4  exitus  per  hnrrescant.' 

"  See  the  Statute  of  8  Edw.  4.  chap.  2.  a 
Statute  -of  Liveries,  an  Information,  &c.  Bjr 
the  discretion  of  the  judges,  to  stand  as  an 
original,  &c.  This  act  is  deservedly  repealed, 
vide  IS  R.  3.  c  13.    Punishment  by  discretion, 


&c.  vide,  5th  of  II.  4.  c.  68.  See  the  Com- 
mission of  Sewers ;  discretion  ought  to  be  thus" 
discribed,  'Discretio  est  descernereper  Legem, 
'  quid  sit  jusiuni,'  From  whence  three  things 
seem  most  remarkable. 

1.  The  great  equity  and  justice  of  the  Great  . 
Charter,  with  the  high  value  our  ancestors  haw 
most  deservedly  set  upon  it. 

2.  The  dreadful  maledictions,  or  curse,  they 
have  denounced  upon  the  Breakers  of  it* 
with  those  exemplary  punishments  they  havi 
not  spared,  to  iuflict  upon  such  notorious  of- 
fenders. 

3.  So  heinous  a  thiog  was  it  esteemed  of  old, 
to  endeavour  an  enervation,  or  subversion  of 
these  antient  rights  and  privileges,  that  acta  of 
parliaments  themselves  (otherwise  the  most  sa> 
cred  with  the  people,)  have  not  been  of  fores 
enough  to  secure  or  defend  such  persons  from 
condign  punibhment,  who^in  pursuance  of  them, 
have  acted  inconsistent  with  onr  Great  Charter. 
Therefore  it  is,  that  great  lawyer,  the  lord  Coke, 
doth  once  more  aggravate  the  example  of  Emp- 
son and  Dudley  (with  persons  of  the  same  rank) 
into  a  just  caution,  as  well  to  parliaments  as 
judges,  justices  and  inferior  magistrates,  to  de- 
cline making,  or  executing  any  act,  that  may  ill 
the  least  seem  to  restringe  or  confirm  this  so 
often  avowed  aud  confirmed  Great  Charter  of 
the  liberties  of  England,  since  parliaments  are 
said  to  err  when  they  cross  it;  the  obeyers  of 
their  acts  punished,  as  time-serving  transgress- 
ors, and  that  kings  themselves,  (though  enriched 
by  those  courses)  have  with  great  compunction 
and  repentance,  left  among  their  dying  words 
their  recantations. 

Therefore  most  notable  and  true  it  was,  with 
which  we  shall  conclude  this  present  subject, 
what  the  king  pleased  to  observe  in  a  Speech  to 
the  Parliament,  about  166$,  (viz.)  "  The  good 
old  rules  of  law  are  our  best  security.** 

The  manner  of  the  Court's  behaviour  towards 
the  Prisoners,  and  Jury,  with  their  many 
extravagant  expressions,  must  not  altogether 
slip  our  observation. 

1.  Their  carriage  to  the  Jury  ohtdoes  all  pre- 
cedents ;  they  entertained  them  more  like  a 
pack  of  felons,  than  a  Jury  of  honest  men,  as 
being  fitter  to  be  tried  themselves,  than  to  ac- 
quit others.  In  short,  no  Jury,  for  many  ages, 
received  so  many  instances  of  displeassre%and 
affront,  because  they  preferred  not  the  humour 
of  the  Court,  before  the  quiet  of  their  own  con- 
sciences, even  to  be  esteemed  as  perjured, 
though  they  had  really  been  so,  had  they  not 
done  what  they  did. 

2.  Their  treatment  of  the  Prisoners  was  not 
more  unchristian,  than  inhuman.  History  can 
scarce  tell  us  of  one  heathen  Roman  that  ever 
was  so  ignoble  to  his  captive :  what!  to  accuse, 
and  not  hear  them;  to  threaten  to  bore  their 
tongues,  gag  and  stop  their  mouths,  fetter  their 
legs,  merely  for  defending  themselves,  and  that 
by  the  ancient  fundamental  laws 'of  England 
too.     O  barbarous !  had  they  been  Turks  and 

•  See  4  Cobb.  Pari.  Hist  **7. 
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infidels,  that  carriage  would  have  ill  become  a 
Christian  court,  such  actions  proving,  much 
stronger  dissuasives,  than  argument  to  convince 
them,  how  much  the  Christian  religion  iuclines 
men  to  justice  and  moderation  above  their  dark 
idolatry.  It  is  truly  lamentable  that  such  occa- 
sion sbodld  be  given,  for  intelligence  to  foreign 
parts,  where  England  hath  had  the  reputation 
of  a  Christian  country,  by  the  ill  treating  of  its 
sober  and  religious  inhabitants  for  their  con- 
scientious meetings  to  worship  God.  But  above 
all,  Dissenters  had  little  reason  te  have  expect- 
ed this  boari»h  fierceness  from  the  mayor  of 
London,  when  tbey  consider  his  eager  prosecu- 
tion of  the  king's  party  under  Cromwell's  go- 
vernment, as  thinking  he  could  never  give  too 
great  a  testimony  of  his  loyalty  to  tliat  new  in- 
strument, which  makes  the  old  saying  true, 
That  one  renegade  is  worse  than  three  Turks. 

Alderman  Bludworth,  being  conscious  to 
himself  of  his  partial  kindness  to  the  Popish 
Friars,  hopes  to  make  amends  by  his  zealous 
prosecution  of  the  poor  Diosenters ;  for  at  the 
same  sessions  he  moved  to  have  an  evidence{of 
bo  small  quality")  against  Harrison,  the  friar, 
sent  to  Bridewell  and  whipped;  that  he  was 
earnest  to  have  the  Jury  fined  and  imprisoned, 
because  they  brought  not  the  Prisoners  guilty, 
for  only  worshippingtheir  God :  whence  it  may 
be  easy  to  observe,  That  Popish  friars,  and  pre- 
jatical  persecutors  are  mere  confederates. 

But  what  others  have  only  adventured  to 
stammer  at,  the  Recorder  of  London,  has  been 
so  ingenious  as  to  speak  most  plainly;  or  else 
what  means  those  two  fatal  expressions,  which 
art  become  the  talk  and  terror  both  of  city 
and  country? 

First,  in  assuring  the  Jury,  <  That  there 
1  would  be  a  law  next  session  of  parliament, 
'  That  no  man  should  have  the  protection  of 
'  the  law,  but  such  as  conformed  to  the  church :' 
which,  should  it  be  as  true,  as  we  hope  it  is 
false  (and  a  dishonourable  prophecy  of  that 

Esat  assembly)  the  papists  may  live  to  see  their 
arian  days  outdone  by  professed  Protestants. 
But  surely  no  Englishman  can  be  so  sottish,  as 
to  conceive  that  bis  right  to  Liberty  and  Proper- 
ty, came  in  with  his  profession  of  the  Protestant 
religion;  or  that  his  natural  and  human  rights, 
are  dependent  on  certain  religious  apprehen- 
sions, and  consequently  he  must  esteem  it  a 
cruelty  in  the  abstract,  that  persons  should  be 
denied  the  benefit  of  those  laws  which  relate  to 
civil  concerns,  who  by  their  deportment  in  civil 
affairs,  have  no  ways  transgressed  them,  but 
merely  upon  an  opinion  of  faith  and  matter  of 
conscience.  It  is  well  known  that  Liberty  and 
Property,  Trade  and  Commerce  were  in  the 
world  long  before  the  points  in  difference  be- 
twixt Protestants  and  Dissenters,  as  the  com- 
mon privileges  of  mankind  ;  and  therefore  not 
to  be  measured  out  by  a  conformity  to  this,  or 
the  other  religious  persuasion,  but  purely  as 
Englishmen. 

Secondly,  But  we  should  rather  choose  to 
esteem  this  an  expression  of  heat  in  the  Re- 
pordtr,  than  that  we  could  believe  a  London's 


Recorder  should  say,  an  Eoglish  parliament 
should  impose  so  much  slavery  on  the  present 
age,  and  entail  it  upon  their  own  posterity 
(who  for  ought  they  know  may  be  reckoned 
among  the  dissenters  of  the  next  age)  did  he 
not  encourage  us  to  believe,  it  was  both  b»  de- 
sire and  his  judgment,  from  that  deliberate 
eulogy  he  made  on  the  Spanish  inquisition,  ex- 
pressing himself  much  to  this  purpose  :  viz. 
"  Till  now  I  never  understood  the  reason  of 
the  policy  and  prudence  of  the  Spainiards,  in 
suffering  the  inquisition  amongst  them :  And 
certuinly  it  will  never  be  well  with  us,  till  some 
thing  like  unto  the  Spanish  inquisition  be  m 
England."  The  gross  malignity  of  which  saying 
is  almost  inexpressible:  What  does  this  but 
justify  that  hellish  design  of  the  papists  to  hare 
prevented  the  first  reformation  ;  If  tliis  be  good 
doctrine,  then  Hogestrant,  the  grand  inquisitor, 
was  a  more  venerable  person  than  Luther  there- 
former.  It  was  an  expression  that  had  better 
become  Cajetan  the  pope's  Legate,  than  Howel 
a  protectant  city's  recorder.  This  is  so  far 
from  helping  to  convert  the  Spaniard,  that  it  is 
the  way  to  harden  him  in  his  idolatry ;  when  his 
abominable  cruelty  shall  be  esteemed  prudence, 
and  his  most  barbarous  and  exquisite  tortur- 
ing of  truth,  an  excellent  way  to  prevent  faction. 
•  If  the  recorder  has  spake  for  no  more  than 
for  himself  it  is  well ;  but  certainly  he  little  de- 
serves to  be  thought  a  protestant,  and  a  law- 
yer, that  put  both  reformation  and  law  into  the 
inquisition;  There  being  nothing  more  destruc- 
tive of  the  fundamental  laws  and  liberties  of 
England,  and  that  noble  design  of  primitive  re- 
formation ;  than  Che  arbitary  power  and  ter- 
rifying racks  of  the  Spanish  inquisition.  And 
doubtless  the  supreme  governors  of  the  land, 
are  highly  obliged  in  honour  and  conscience  (in 
discharge  of  their  trust  to  God  and  the  people) 
to  take  these  things  into  their  serious  considera- 
tion, as  what  is  expected  from  them,  by  those 
who  earnestly  wish  theirs  and  the  kingdom's 
safety  and  prosperity. 

The  Copy  of  Judge  HEELING'S  Case,*  takea 
out  of  the  Parliament  Journal. 

December  11th,  1667. 

'  The  House  resumed  the  hearing  of  the  rest 
'  of  the  report  touching  the  matter  of  restraints 


•  "On  the.  16th  of  October,  1667,  the 
House  being  informed,  *  That  there  have  been 
some  innovations  of  kite  in  trials  of  men  for 
their  lives  and  deaths ;  and  in  some  particular 
cases,  restraints  have  been  put  upon  juries,  in 
the  inquiries/  this  matter  is  referred  to  a  com- 
mittee. On  the  18th  of  November, ^bis  com- 
mittee are  empowered  to  receive  information 
against  the  Lord  Chief  Justice  Keeling,  for  any 
other  misdemeanors,  besides  those  concerning 
juries.  And  on  the  11th  of  December,  1667, 
the  committee  report  several  Resolutions  [a» 
above]  against  the  Lord  Chief  Justice  Keeling, 
of  illegal  and  arbitrary  proceedings  in  his  office. 
The  Chief  Justice  desiring  to  be  heard,  he  k 
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'  Justice,  in  the  cases  now  reported,  are  inno- 

*  rations,  in  the  trial  of  men  for  their  lives  and.^ 

*  liberties ;  hud  that  he  hath  used  an  arbitary 
'  and.  illegal  power,  which  is  of  dangerous  con- 

*  sequence  to  the  lives  and  liberties  of  the  peo- 
'  pfe  of  England,  and  tends  to  the^  introducing 
'  of  an  arbitrary  government. 


'  upon  juries  ;  and  that  npon  the  examination 
'  of  divers  witnesses,  in  several  clauses  of  re- 
*  strain ts,  put  upon  juriesrby  the  Lord  Chief 
'  Justice  Keeling  ;  whereupon  the  committee 
'  made  their  resolutions,  which  are  as  follow- 
«eth: 

4  1.    That  the  proceedings  of  the  Lord  Chief 


admitted  on  the  13th  of  December,  and  heard 
in  his  defence  to  the  matters  charged  against 
him,  and  being  withdrawn,  the  House  resolve, 
_  That  they  will  proceed  no  farther  in  the  matter 
against  him."    4  Hatsell. 

Mr.  Hatsell  observes,  that  "  The  report  of 
the  facts  on  which  these  Resolutions  are 
grounded,  is  not  entered  in  the  Journals;  but 
the  cases  complained  of,  in  which  innovations 
had  been  had  of  lute,  were  probably  those  of 
Wagstaff  and  Hood.  WagstafTs  case  in  Trin. 
term,  17  Ch.  2,  is  reported  in  Hardress's  Rep. 
p.  409.  '  Wagstaff  and  others  of  a  jury  were 
'  fined  an  hundred  marks  a- piece  by  Lord 
'  Chief  Justice  Keeling,  because,  though  evi- 

*  dence  was  given,  that  persoos  had  assembled 
'  at  conventicles  and  had  bibles  with  them,  Jhe 
4  jury  would  not  find  them  guilty  of. keeping  a 
'  conventicle,  upon  the  late  act  of  16  Ch.  2. 
'And  the  jury  were  committed  till  they  paid 

*  their  fine :  and  on  application  to  the  court  of 
'  Exchequer,  Lord  Chief  Baron  Hale  directed 

*  the  fines  to  be  estreated/  The  other  case 
was  in  the  18th  of  Charles  2,  Kelyng's  Reports, 
p.  50."    4  Hatsell,  113. 

"  Memorandum,  At  Lent  circuit  at  Win- 
chester, 18  Car.  2,  one  Henry  Hood  was  in- 
dicted for  the  murder  of  John  Newen,  and 
upon  the  evidence  it  appeared,  that  he  killed 
lum  without  any  provocation,  and  thereupon  I 
directed  the  jury  that  it  was  murder :  for  the 
law  in  that  case  intended  malice  ;  and  J  told 
them  they  were  judges  of  the  matter  of  fact, 
viz.  whether  Newen  died  by  the  hand  of  Hood ; 
but  whether  it  was  murder  or  manslaughter, 
that  was  matter  in  law,  in  which  they  were 
to  observe  the  direction  of  the  Court.  But 
notwithstanding  they  would  find  it  only  man- 
slaughter ;  whereupon  I  took  the  verdict  and 
fined  the  jury,  of  which  John  Goldwier  was  the 
foreman,  5/.  a-piece,  and  committed  them  to 
gao!  till  they  found  sureties  to  appear  at  the 
next  assizes,  and  in  the  mean  time  to  be  of  the 
good  behaviour :  but  after,  upon  the  petition  of 
the  jurors,  I  took  down  their  fines  to  40*. 
a-piece,  which  they  all  paid  and  entered  in  re- 
cognisance, &c."    Kelyng,  50. 

It  is,  perhaps,  worth  observation,  that  in  this 
«ase  of  Hood,  Kelyng's  direction,  (for  not  fol- 
lowing which  he  fined  the  jury),  seems  upon  his 
own  shewing  to  have  been  wrong.  According 
to  his  own  report  of  the  case,  the  only  question, 
which  he  left  to  the  jury,  was,  whether  Newen 
died  by  the  hand  of  Hood.  Now  most  un- 
doubtedly the  circumstances  of  intention  on  the 
part  of  Hood,  and  of  provocation  (the  sufficiency 
of  provocation  is  altogether  distinct)  on  the 
part  of  Newen,  were  at  much  matters  of  fact, 
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and  to  be  collected  from  the  testimony  of  th« 
witnesses,  as  the  giving  the  mortal  wound. 
Those  matters  therefore  should  have  been  left 
to  the  jury.  See  the  8th  Resolution  of  thft 
Judges  in  lord  Morley's  case  ante,  p.  771.  It  ia 
not  improbable,  that  in  Hood's  case  there  was 
some  provocation,  which  the  jury  thought  suffi- 
cient to  excite  his  sudden  resentment,  and  put 
him  off  his  guard,  and  so  reduce  his  offence  to 
man-slaughter,  but  which  the  judge  did  not 
think  sufficient  for  that  purpose. 

The  following  Case  is  in  2  Keble,  180. 

"  The   King    against  Sir   H.    Windham  and 
others.  Jurors  of  Somersetshire 

"  The  Chief  Justice  bound  them  over  to  ap- 
pear here  in  regard  they  would  uot  find  a  bill  of 
murder,  albeit  they  were  satisfied  the  man  died 
by  the  hands  of  the  party  indict,  and  were  told 
this  was  but  an  accusation,  and  no  trial  of  the 
issue  Guilty  or  Not  Guilty,  or  whether  it  were 
maliciously  or  fortuiio,  and  that  whether  the 
fact  were  murder  or  se  drfendendo  was  matter 
of  law ;  and  because  they  would  not  find  the 
bill,  the  Chief  Justice  fined  the  eleven  who  re* 
fused  to  find  it,  to  20/.  a-piece  at  the  assizes  ; 
jtnd  now  the  Court  delivered  their  opinions  se* 
verally  that  this  was  well  assessed,  in  regard  if 
they  should  try  the  malice  by  the  grand  jury, 
they  would  prevent  the  judgment  of  the  Court, 
and  the  grand  jury  is  only  for  enquiry  not  for 
conviction ;  also  they  are  not  to  regard 
the  legal  forms  of  malitiost,  no  more  than  the 
saying  vi  et  armis  in  trespass,  which  is  found 
every  day  without  scrapie ;  and  when  the  petty 
jury,  contrary  to  directions  of  the  Court,  will 
find  a  murder  manslaughter,  albeit  it  lie  pro* 
perly  before  them,  yet  the  Court  will  fine 
(hem,  hut  because  they  were  gentlemen  of  re- 
pute in  ihe  country,  the  Court  spared  the  fine, 
yet  in  Parliament  the  Chief  Justice  was  fain  to 
submit,  being  by  sir  H.  W.  accused." 

.  "  This  conduct  of  Chief  Justice  Kelyng,* 
says  Mr.  Hatsell,  "  was  grounded  on  the  au«* 
thority  of  Wharton's  case,  Mich,  term,  44 
Eliz.  reported  in  Yelverton's  Rep.  p.  23. 
1  Wharton  and  others  were  indicted  of  murder; 
'  on  which  indictment  all  the  parties  were  found 
'  Not  Guilty  ;  per  q  Popham,  Gaudy  and  Fen- 

*  ner,  fuerunt  valde  irati,  et  touts  Us  jurors 

*  com  it  et  fine,  ct  oblige  a  lour  bon  behaviour/ 
See  the  case  of  Watts  v.  Brains,  in  1  Croke'a 
Rep.  p.  778." 

A  bill  was  ordered  in,  which  however  did 
not  pass  the  House  of  Common*,  to  "  declare 
the  fining  and  imprisoning  of  jurors  to  be  ir* 
legal." 

3S 
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laws  of  the  land  ;  and  considering  that  £vcrj 
singular  action  of  an  inferior  minister,  has  an 
ugly  reference  to  the  supreme  magistrate,  where 
not  rebuked ;  we  cannot  but  conclude,that  both 
judges  are  answerable  for  their  irregularities, 
especially,  where  they  had  not  a  limitation  of  a 
king's  letter,  or  command  ;  and  that  the  su- 
preme magistrate  is  obliged,  as  in  honour  and 
safety  to  himself,  Alfred-like,  to  bring  such  to 
condign  punishment,  lot  every  sessions  produce 
the  like  tragical  scenes  of  usurpation  over  the  con- 
sciences of  Juries,  to  the  vilifying  and  cootem- 
ning  of  justice,  and  great  detriment,  and  preju- 
dice of  the  good  and  hone&t  roan  of  this  famous 
and  free  city.    Fiat  Justitia. 


'  2.  That  in  the  place  of  judicature,  the  Lord 
'  Chief  Justice  bath  under-valued,  vilified,  and 
'  condemned  Magna  Charta,  the  great  preserver 
'  of  our  lives,  freedom,  and  property. 

*  fl.  That  he  be  brought  to  trial,  in  order  to 
*  condign  punishment,  in  such  manner  as  the 
1  House  shall  judge  most  fit  find  requisite.' 

December  13th  1667. 

*  Resolved,  &c. 

'  That  the  precedents  and  practice  of  fining 
'  or  imprisoning  jurors,  for  verdicts,  is  illegal.** 

Now  whether  the  justices  of  this  court,  in 
their  proceedings  (both  towards  the  prisoners, 
and  Jury)  have  aeted  according  to  law,  to  their 
oaths  and  duty,  and  to  do  justice  without  par- 
tiality :  whereby  right  might  be  preserved,  the 
peace  of  the  land  secured,  and  our  ancient 
laws  established ;  or  whether  such  actions  tend 
not  to  deprive  us  of  our  lives  and  liberties,  to 
rob  us  of  (our  birth-right)  the  fundamental  laws 
of  England  ?  and  finally  to  bring  in  an  arbitrary 
and  illegal  power  to  usurp  the  benches  of  all 
our  courts  of  justice,  we  leave  the  English  read- 
er to  judge. 

Certainly,  there  can  be  no  higher  affront  of- 
fered to  king  and  parliament,  tjmn  the  bring- 
ing their  reputations  into  suspicion  wijth  their 
people,  by  the  irregular  actions  of  subordinate 
judges  :  And}  no  age  can  parallel  the  carriage 
of  this  recorder,  mayor,  ore.  Nor  can  we  think 
so  ignobly  of  the  parliament,  as  that  tbey  should 
do  less  than  call  these  persons  to  account,  who 
failed  not  to  do  it  to  one  less  guilty,  and  of 
more  repute,  (to  wit) judge  Keeling:  for  if  his 
.Whaviour  gave  just  ground  of  jealousy,  that  he 
intended  an  innovation,  and  the  introducing  an 
arbitary  government,  this  recorder  much  more. 
Did  Chief  Justice  Keeling  say,  Magna  Charta 
was  Magnafarta  ;  so  did  this'recorder  too :  And 
didjustice  Keeling  fine  and  imprison  Juries,  con- 
trary to  law ;  so  cGd  this  Recorder  also.  In  short 
there  is  no  difference,  unless  it  be,  that  the  one 
was  questioned,  and  the  other  deserves  it: 
But  we  desire  in  this  they  may  be  said  to  differ, 
that  though  the  former  escaped  punishment,  the 
latter  may  not,  who  having  a  precedent  before, 
did  notwithstanding  notoriously  transgress. 

To  conclude,  the  law  supposes  the  king  cannot 
err,  because  it  is  willing  to  suppose,  he  always 
acts  by  law  (and  *  voluntas  legis,  est  voluntas 
*  Reps/  or  the  king's  will  is  regulated  by  the  law) 
but  it  says  no  such  thing  of  his  judges.  And 
tince  they  are  obliged  by  oath  to  disregard  the 
king's  letters  (though  under  the  broad  and  privy 
seal)  if  they  any  wise  oppugn,  or  contradict  the 


•  See  Mr.  Clifford's  argument  in  the  Case  of 
*  Flower,  a.  d.  1799,  and  Mr.  Clifford's  Post- 
script to  that  Case,  infra.  See  also  what  Mr. 
Hargrave  says  of  this  matter,  in  his  Preface  to 
lord  Hale's  Treatise  on  the  Judicature  of  the 
Lords'  House  of  Parliament.  Some  spirited 
observations  on  Kelyng's  conduct  are  to  be 
found  in  the  Tract  concerning  Juries,  ascribed 
to  lord  Somen.  Sea  lord  Shaftesbury's  Case, 
*>».  lG81,i'n//a. 


The  severe  measures  adopted  in  the  early 
part  of  the  reign  of  Charles  the  Second,  against 
Protestant  Non> Conformists,  (See  the  Act  of 
Uniformity,  Stat.  13  and  14  Car.  2,  c.  4,  the 
first  Conventicle  Act  Stat.  16,  Cat.  2,  c.  4, 
The  Five  Mile  Act  Stat.  17  Car.  g,  c.  2,)  it  is 
probable  were  occasioned  by  the  sentiments  of 
hatred  aud  revenge  which  Clarendon  felt  to- 
wards the  Presbyterians.  The  revival  of  that 
course  of  measures,  after  Clarendon  had  been 
removed,  was  perhaps  the  result  ofjcool  policy 
in  favour  of  the  Papists.  It  seems  to  have 
been  supposed  that  by  the  enactment  and 
severe  enforcement  of  the  second  Conventicle 
Act,.  Stat.  22,  Car.  2,  c.  1.  the  Protestant 
Dissenters  might  have  been  driven  to  petition 
fur  a  general  [Toleration.  However  this  may 
be,  it  appears  that  an  active  persecution  was 
exercised  under  the  provisions  of  that  statute. 

"  Many  of  the  bi*bops,"saysNeaJ,"  chose  to  lit 
behind  the  cur iaiu,and  throw  off  the- odium  front 
themselves  to  the  civil  magistrate ;  but  some 
of  the  more  zealous  could  not  forbear  appear* 
ing  in  person,  as  bishop  Ward,  already  men- 
tioned) and'  bishop  Gunning,  who  often  dis- 
turbed the  meetings  in  person ;  once  finding 
the  doors  shut,  he  ordered  the  constable  to 
break  them  open  with  a  sledge  ;  another  time 
he  sat  upon  the  bench  at  the  quarter  sessions, 
upon  which  the  chairman  desired,  his  lordship 
to  give  the  charge,  which  he  refusing,  received 
a  very  handsome  rebuke ;  it  being  hardly  con* 
sistent  with  one  that  is  an  ambassador  of  the 
prince  of  peace,  to  sit  in  judgment  upon  the 
consciences  of  his  poor  countrymen  and  neigh* 
hours,  in  order  to  plunder  and  tear  theui  to 
pieces.  The  bishop  was  so  zealous  i  n  the  cause, 
that  he  sunk  his  character  by  giving  a  public 
challenge  to  the  Presbyterians,  Independents, 
Anabaptists,  and  Quakers,  and  appointed  three 
days  for  the  disputation  ;  on  the  first  of  which 
bis  lordship  went  into  the  pulpit' in  die  church, 
where  was  a  Considerable  congregation,  and 
charged  the  former  with  sedition  and  rebellion 
out  of  their  books,  but  would  hear  no  reply. 
When  the  day  came  to  dispute  with  the 
Quakers,  tbey  summoned  their  friends,  and 
when  the  bishop  railed,  they  paid  him  in  his 
own  coin ;  and  followed  bira  to  hit  vary  beast 
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with  repeated  cries,  "  The  Hireling  flyeth  ;w  • 
The  Non-couformist  ministers  did  what  they 
could  to  keep  themselves  within  the  compass  of 
the  law ;  they  preached  frequently  twice  a  day 
in  large  families,  with  only  four  strangers,  and 
as  many  under  the  age  of  sixteen  as  would 
come;  and  at  other  times  in  places  where 
people  night  hear  in  several  adjoining  houses ; 
but  after  ail,  infinite  mischiefs  ensued,  families 
were  impoverished  and  divided ;  friendship 
between  neighbours  was  interrupted;  there 
was  a  general  distrust  and  jealousy  of  each 
other ;  and  sometimes  upon  little  quarrels,  ser- 
vants would  betray  their  masters  and  ruin  all 
their  affairs.  Among  others  that  suffered  at 
this  time  was  Dr.  Man  ton,  who  was  appre- 
hended on  a  Lord's  day  in  the  afternoon  just  as 
be  had  done  sermon,  the  door  being  opened  to 
let  a  gentleman  out,  the  justice  arid  his  atten- 
dants rushed  in  and  went  up  stairs ;  tbey 
stayed  pll  the  Doctor  had  ended  his  prayer  and 
then  writ  down  the  names  of  the  principal  per- 
sons present,  and  took  the  Doctor's  promise  to 
come  to  them  at  an  house  in  the  Piazzas  of 
Coven t  Garden,  where  they  tendered  him  the 
Oxford  oath,  upon  his  refusal  of  which  he  was 
committed  prisoner  to  the  Gateliouse,  where 
be  continued  till  he  was  released  by  the  indul- 
gence. At  another  time  his  Meeting-house  in 
White-hart-yard  was  broken  up;  the  place  was 
fined  forty  pounds,  aud  the  minister  twenty, 
which  was  paid  by  Lord  Wharton,  who  was 
then  present :  they  also  took  down  the  names 
of  the  bearers  for  the  benefit  of  the  justices  of 
peace  and  spiritual  courts." 

These  severities  seem  to  have  been  attended 
by  the  usual  effects  of  religious  persecution. 
The  same  author,  by  way  of  introduction  to 
bis  Account  of-  this  Case  of  Penu  and  Mead 
tells  us  : 

1'  The  behaviour  of  the  Quakers  was  very 
extraordinary,  and  had  something  in  it  that 
looked  like  the  spirit  of  martyrdom.  They 
met  at  the  same  place  and  hour  as  in  times  of 
liberty,  add  when  the  officers  came  to  seize 
them  none  of  them  would  stir;  they  went 
altogether  to  prison;  they  ttayed  there  till  they 
were  dismissed,  for  they  would  not  petition  to 
be  set  at  liberty,  nor  pay  the  fines  set  upon 
them,  nor  so  much  as  the  gaol  fees.  When 
they  were  discharged  they  went  to  their  Meet- 
ing-house again,  as  before ;  and  when  the  doors 
were  shut  up  by  order,  they  assembled  in  great 
numbers  in  the  street  before  the  doors,  saying, 
they  would  uot  be  ashamed,  nor  afraid  to  dis- 
own their  meeting  together  in  a  peaceable 
manner  to  worship  God  ;  but  in  imitation  of 
the  Prophet  Daniel,  they  would  do  it  more 
publicly  because  they  were  forbid.  Some  called 
this  obstinacy,  others  firmness  ;  but  bv  it  they 
carried  their  point,  the  government  beiug  weary 
of  dealing  with  so  much  perverseness." 

The  fanaticism  of  the  Quakers  had,  indeed, 
occasionally  displayed  itself  in  an  offensive 
manner  some  years  earlier,  as  may  be  seen  in 
the  Case  of  James  Nayler,  ante,  vol.  5,  p.  801, 
and  in  the  following  curious  narrative : 


"In  the  year  lG59,in  the  fourth  month,  the  Inst 
day  of  the  month  being  the  5th  day  of  the 
week. 

"The  presence  oT  the  Lord  God  was  felt 
within  me,  and  in  his  light  he  let.  me  see  what  ■ 
his  pleasure  was  with  me ;  it  was  clearly  shewed 
me  that  I  should  go  to  the  Steeple  house  iu 
Alderman-bury  the  first  day  of  the  week  then 
following,  and  take  with  me  something  to 
work,  and  do  it  in  the  pulpit  at  their  singing 
time. 

"  At  which  sight  I  found  much  unwillingness 
in  myself,  yet  sitting  still  with  trembling,  then*)  . 
came  upon  me  a  very  great  weight  pressing  me 
to  obedience ;  yea  a  heavy  burthen  was  felr, 
till  I  had  conseuted  to  obey  ;  I  felt  the  weight 
.to  increase,  oh  how  hard  my  .unwilling  will  was 
to  yield,  but  the  Lord  strengthened  me,  and 
having  consented,  I  found  a  little  case,  yea  I 
did  resolve  in  the  power  of  the  Lord  to  go  on-t 
I  purposed  to  carry  with  me  a  pocket  to  sow. 

"  So  the  first  day  morning  being  the  3rd  day' 
of  the  5th  month  after  the  8th  hour  one  of  the 
doors  being  open,  I  passed  in,  thinking  to  get  • 
into  the  pulpit  to  hide  myself  there  till  their 
singing'  time,  and  then  get  up  and  work  ;  the 
Sexton  spying  me,  took  me  -  by  the  arm,  said 
friend  we  do  not  open  yet,  for  it  was  their  / 
Communion  day  as  they  call :  but  the  time  X 
was  in,  I  found  the  galleries  were  higher  than  . 
the  pulpit,  and  I  should  have  been  discovered 
before  their  song  began ;  I  see  the  clerk  giving 
tickets :  so  about  the  9th  hour  their  doors 
were  opened,  I  passed  in  as  one-  of  their  own 
crowd,  the  throng  came  in  very  fast,  I  got  into 
one  of  the  galleries  to  spy  if  possible  to  get  in 
the  pulpit  some  way,  but  I  found  none  at  thai  . 
time,  so  they  began  to  read,  and  I  came  down, 
and  finding  no  way  to  get  into  the  pulpit,  I 
came  to  the  table  that  is  prepared  for  that 
troop,  I  thought  to  get  upon  the  table  to  work, 
but  the  table  was  set  round  with  young  men, 
and  when  they  began  their  song,  they  laid  on 
their  bats  upon  the  table,  so  1  standing  still 
waiting  on  the  Lord,  having  a  great  mind  to  do 
the  Lord's  work ;  their  song  being  up,  my  hat 
offended  them,  they  took  it  off,  and  cast  it 
away,  and  one  of  the  young  men  gave  it  me 
again,  I  put  it  on,  nnd  it  offended  again,  into* 
much  that  Piercefall  did  perceive  me,  who 
came  violently,  and  took  my  hat  off  to  fling  it 
away,  but  I  held  it,  then  he  took  me  by  the 
hair  of  the  head,  and  dragged  me  out,  and  as 
one  of  their  own  company  testified  to  his  face 
that  he  struck  me,  but  I  cannot  say  that,  but  a 
lusty  red-haired  man  did  strike  me,  1  supposed 
him  to  be  an  ofticer  in  that  hateful  place,  but 
Piercefall  after  he  had  dragged  me  out  by  the 
hair,  said,  Sirrah  do  you  not  know  William 
Duike,  I  said  nay,  for  I  did  not  know  him  ; 
Sirrah,  said  he,  I  put  him  in  prison,  and  final 
him  ten  pound,  apd  you  must  be  served  so  too, 
and  so  charged  the  constable  with  me,  and  went 
himself  in  again,  and  received  the  Sacrament 
for  ajl  this. 

"  The  constable  told  me  that  I  might  go 
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away  if  I  would,  but  in  again  I  roust  not.  So 
I  stood  a  while  and  finding  in  myself  no  con- 
straint, I  passed  away  towards  More-fields 
finding  a  little  ease  from  the  weight  of  the  bur- 
den, being  faithful  to  what  might  be  done  *at 
that  time  :  but  the  6th  day  of  the  week  being 
the  8th  day  of  the  month  sitting  at  work  in  my 
shop  but  not  on  the  shop  b<jard,  the  burden  of 
the  Lord  came  upon  me,  and  the  light  making 
manifest  tbe  same  thing  that  was  not  yet  done, 
must  be  done,  and  the  Lord  would  not  dis- 
charge me,  but  laid  a  necessity  upon  me.  I 
beholding  this  with  trembling  and  fear  ;  I  did 
resolve  in  the  power  of  the  Lord  not  to  eat  nor 
drink,  till  1  had  performed  the  Lord's  requiring. 
So  having  purposed  in  heart,  I  greatly  desired 
the  Lord's  assistance ;  and  it  was  shewed  me 
how  to  do  it,  aud  the  Lord  made  way  for  me. 

"  So  the  first  day  of  the  week  being  the  10th 
day  of  the  5th  month,  I  waited  opportunity  till 
the  surging;  time  began,  which  when  I  heard,  I 
passed  in,  but  being  fearful  to  be  taken  with  the 
hat  again  ;  and  sjj  loose  my  main  business,  for 
the  Lord  :  I  stept  out  again,  but  staid  not,  I 
came  in  again  ;  I  looked  towards  the  pulpit  and 
spyed  the  pew  door  open,  that  the  priest  might 
pass  up  the  pulpit.  So  I  waited  thinking  that 
Edmund  Calomy  would  go  up  the  pulpit,  I  in- 
tended to  get  in  before  him  ;  tor  thought  I  that 
boy  that  sits  upon  the  stairs  will  opeu  the  pulpit 
door  for  the  priest,  and  I  wilj  get  in  before,  but 
no  priest  came,  whereupon  in  the  power  of  the 
Lord  I  fixed  my  eye  upon  the  pulpit,  and  I 
spyed  an  iron  hook,  and  I  passed  through  tbe 
1  pew  up  the  stairs,  and  unhooked  the  door,  and 
pulled  twice  and  got  it  open,  and  I  sat  myself 
down  upon  the  cushion,  and  my  feet  upon  the 
Seat  where  the  priest  when  he  hath  told  out  his 
lies  doth  sit  down,  and  having  my  work  ready, 
I  ptilleH  one  or  two  stitches.  The  people  lost 
their  song,  and  some  cried  Pull  him  down,  some 
break  his  neck  down,  and  a  lusty  fellow  came 
tip  and  did  intend  to  do  me  a  mischief,  and 
wrung  my  neck  as  if  he  would  have  wrung  it  in 
two.  So  I  let  go  my  hold  and  he  flung  me 
down  stairs  ;  but  the  Lord  preserved  me,  and 
J  felt  no  hurt  ;  for  having  done  that  which  the 
•  Lord  required  me  to  do  I  was  full  of  peace ; 


and  it  bad  been  little  to  me  if  they  had  there 
taken  away  or  killed  the  body.  For  I  was 
full  of  joy,  and  they  were  full  of  wrath  and 
madness  ;  so  they  tore  my  coat  off  and  my  hat, 
and  dragged  me  out,  and  one  took  me  by  the 
hair  and  flung  me  upon  the  ground,  and  some 
that  was  without  said, Why  do  you  use  the  man 
so,  but  I  got  up  again,  then  they  dragged  me 
quite  out  into  the  street,  and  there  lield  me, 
and  while  they  held  me,  one  came,  and  gave 
me  a  violent  kick  on  the  shins,  and  said  be 
could  find  in  his  heart  to  knock  me  down,  he 
made  my  shin  bleed,  and  another  kicked  me 
on  tbe  other  shin,  but  did  not  much  hurt,  ano- 
ther said  that  I  had  been  some  notorious  sinner 
heretofore  and  now  came  to  do  something  that 
might  merit,  presently  the  church-warden  as 
they  call  him,  came  out,  and  he  and  the  bell- 
toller  carried  me-  away  to  the  counter,  till  their 
Sermon  was  ended,  as  they  call  it,  tbeti  they 
carried  me  away  to  Paul's  Yard  to  stay  for  the 
mayor,  but  the  sergeant  said  he  would  carry 
me  away  to  the  mayor's  house  and  there  stay 
me  till  he  came  in  ;  and  so  be  did :  and  all  the 
way  through  Paternoster- Row  as  I  went,  the 
boys  kicked  my  heels,  so  then  tbe  mayor  came 
in,  and  they  told  him  that  I  was  at  work  in  the 
pulpit  ;  then  said  he  to  me, Wherefore  did  )ou 
work  there?  I  said  in  obedience  to  the  Lords 
commandment :  he  said,  It  was  a  false  spirit, 
and  said  he,  where  are  your  sureties?  I  said 
the  Lord  was  my  surety  ;  be  said,  the  Lord 
would  not  bear  me  out  in  this  thing :  said  he 
to  them,  Carry  him  again  to  the  Counter  :  so 
they  carried  me  back  again,  and  there  I  was 
till  the  third  day. 

"  Now  let  all  6ober  people  judge  whether  I 
did  this  thing  out  of  envy  against  either  priest 
or  people. 

"  Yea  farther  I  say,  the  Lord  God  lay  it 
not  to  their  charge,  who  have  said.that  I  did  it 
in  malice, .devilishness  and  envy;  it  is  the  de- 
sire of  my  soul  that  they  might  be  saved. 

"And  so  do  write  my  name  being  a  prisoner  for  * 
the  Testimony  of  the.  Lord  in  the  common 
gaol  in   Newgate,  London  :  committed  the 
15thof  the  5th  month,  1659. 

"  Solomon  Eccles." 


231.  Case  of  •  the  Imprisonment  of  Edward  Bushell,*  for  alleged 
Misconduct  as  a  Juryman:  22  Charles  II.  a.  d.  1670. 
[Vaughan's  Reports,   135. -f] 

A  HIS  important  Case,  which  arose  out  of  the 


preceding,  is  thus  reported    by  Chief  Justice 
Vaunhan : 

The  king's  Writ  of  Habeas  Corpus,  dat.  9 
die  Noveiubris,  22  Car.  2.  issued  out  of  this 
court  directed   to  the  then  Sheriffs  of  London, 

•  See  also  3  Keble's  Rep.  322.  Freeman's 
Rep.  1.  ?  Jones's  13,  and  1  Modern  Rep.  119. 

-f  See  the  Observations  of  Lord  Erskine 
upon  this  Case  in  his  very  able  and  eloquent 


to  have  the  body  of  Edward  Bushell,  by  them 
detained  in  Prison,  together  with  tbe  day  and 
cause  of  his  caption  and  detention,  on  Friday 
then  next  following,  before  this  court,  to  do 
and  receive  as  the  court  should  consider;  as 
also  to  have  then  the  said  writ  in  court. 

Argument  in  the  Court  of  King's  Bench  in 
support  of  an  application  for  anew  trial  in  thrf 
Cnse  of  the  Demi  of  St.  Asaph  (Shiply)  in  Mi- 
chaelmas Term  1784^  vfra. 
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Of  which  Writ,  Patient  Ward  and  Dannet 
Foorth,  then  Sheriffs  of  London,  made  the  re- 
turn following,  annexed  to  the  said  Writ. 

That  at  the  king's  court  of  a  session  of  Oyer 
and  Terminer,  held  for  the  City  of  London,  at 
Justice  Hall  in  the  Old  Bailey,  London,  in  the 
parish  of  Sl  Sepulchre's  in  Farringdon  ward 
without  London,  on  Wednesday  31  die  August 
22    Car.   2.   before  sir  Samuel  Sterling  tbeu 
mayor  of  London,  and  divers  other  his  majes- 
ty's justices,  by  virtue  of  his  majesty's  letters 
patents,  under  the  great  seal  of  England,  to 
them,  or  any  four  or  more  of  them,  directed  to 
enquire,  hear,  and  determine,  according  to  the 
tenor  of  the  said  letters  patents,  the  offences 
therein  specified:    and    amongst    others,    the 
offences  of  unlawful  congregating  and  assem- 
blies, within  the  limits  appointed  by  the  said 
commission  within  the  said  city,  as  well  within 
liberties  as  without.      Edward  Bushel,  the  pri- 
soner at  the  bar,  was  committed  to  die  gaol  of 
Xewgate,  to  be  there  safely  kept,,  under  the 
custody  of  John  Smith  knight,  and  James  Ed- 
wards, then  sheriffs  of  the  said  city,  by  virtue  of 
a  certain  Order,  then   and  there  made  by   the 
said  court  of  sessions,  as  followeth : 

Ordinatum  est  per  curiam   hie  quod  Finis  40 
raarcarum  separatim  ponatur  super  Ed  ward  um 
Bushell,  and  other  eleven  persons  particularly 
named,  and  upon  every  of  them,  being  the  IS 
jurors,  then  and  there  sworn,  and  charged   to 
try  several  issues  then  and  there  joined  between 
our  lord   the  king,  and  YVilliam  Penn  and  Wil- 
liam Mead,  for  certain  trespasses,conteutpts,  un- 
law ful  assemblies  and  tumults,  made  and  perpe- 
trated by  the  said  Penn  and  Mead,  together  with 
divers  other  unknown  persons,  to  the  number 
of  three  hundred,  unlawfully  and  tumiiltuously 
assembled  in  Grace-Church-street  in  London, 
.  to  the  distorbaqce  of  the  peace,  whereof  the 
«>ciid  Penn  and  Mead  were  then  indicted  before 
the  said  justices.     Upon  which  indictment,  the 
said   Peun  and  Mead* pleaded  they  were  Not 
Guilty.     For  that  they,  the  said  jurors,  then 
and  there,  the  said  William  Penn  and  William 
Mead,  of  the  said  trespasses,  contempts,  un- 
lawful assemblies  and   tumults,  *  Contra  legem 
'  hujus  regm  Angliae,  et  contra  plenum  et  ma- 
'  nifestum  evidentiam,  et  contra  directioucm 
'  curiae  in  materia  legis,  hie,  de  et  super  praemis- 
'  sis  eisdem  juratoribus  versus  praefatos  Will. 
*  Penn  et   Will.  Mead,  in  curia  hie  aperta  da- 
'  tarn,  et  declaratam  de  pnemissis,  its  imposibs 
4  in  indictamemo  praedicto  acquietaverunt,  in 
'  contemptum  domini  regis    nunc,   legumque 
<  suarum,  et   ad    magnum   impedi  men  turn  et 
'  ob*tructionem  justiciar,  nee n on  ad  malum  ex- 
**  emplum  omnium  aliorum  juratorum  in  consi- 
1  mill  casu  delinquentiura.  Ac  super  inde  modo 
•     *  ulterius  ordinatum  est  per  curiam  hie   quod 
1  pnefatus  Ed.  Bushell,  capiatur  et  committatur 
'  gaols  dicti  domini  regis  de  Newgate,  ibidem 
4  reman su rus  quousque  solvat  dicto  domino  regi 
'  40  M areas  pro  fine  suo  praedicto,  vel  delibera- 
.'  tus  fuerit,  per  debituin  legis  cursum.     Ac 
'  eodera  Ed  war  do  Bushell  ad  tunc,  ct  ibidem 


*  cap  to  et  coinmisso  existente  ad  dictam  gaolam 
'  de  Newgate,  sub  custodia  prsofat.  Johannis 
'  Smith  et  Jacobi  Edwards  adtunc  vie,  civitatis 
'  Lond.  predict,  et  in  eorum  custodia  in  gaola 
1  predict  existente  et  remaneote  virtu te  ordinit 
'  praedict9,  iidem  Jobannis  Smith  et  Jacobus  Ed- 
4  wards,  postea  in  eorum  exitu  ab  officio  vie.  ci- 
1  vitatis  Lond.  praedict.  scilicet  28  die  Sep-  , 

<  tembris,  anno  22.  supra  dicto  eundem  Ed- 
«  wardura  Bushell  in  dicta  gaola  dicti  domini 

<  regis  adtunc  existentem,  deliberaverunt  nobis 
'  praefatis  nunc  vice  comitibus  civitatis  predict 
'  in  eadein  gaola,  salvo  custodiendum  secundum 
'  lenorem,  et  effectum  ordinis  prasdictae.  Et 
1  quia  prsedictus  Edwardus,  nondem  solvit  dic- 
1  to  domino  regi  predictum  finem  40  marca- 

<  rum,  nos  iidem  nunc  vicecomites  corpus  ejus- 
'  dem  Edwardi  in  gaola  praedict*,  hucusque  de- 
1  tinuimus,  et  haec  est  causa  caption  is  et  de- 
'  tentionis  prsefati  Edwardi,  cujus  quidem  cor- 
«  pus  coram  praefatis  justitiariis  paratum  habe- 
*  mus.' 

The  Writ  of  Habeas  Corpus  is  now  the  most 
usual  remedy  by  which  a  man  is  restored  ugain 
to  his  liberty,  if  he  have  been  against  law  depri** 
ved  of  it.  '       -  , 

Therefore  the  writ  commands  the  day,  and 
the  catise  of  the  caption  and  detaining  of  the 
prisoner  to  be  certified  upon  the  return,  which 
if  not  done,  the  Court  cannot  possibly  judge 
whetlicr  the  cause,  of  the  commitment  and  de- 
tainer be  according  to  law  or  against  iL 

Therefore  the  cause  of  the  imprisonment 
oughr,  by  the  return,  to  appear  as  specifically 
and  certainly  to  the  judges  of  the  return,  as  it 
did  appear  to  the  court  or  person  authorized  to 
commit;  else  the  return  is  insufficient,  and  the 
consequence  must  be, 

1  hat  i  ither  the  prisoner,  because  the  cause 
returned  of  his  imprisonment  is  too  genera), 
must  be  discharged ;  when  as  if  the  cause  had 
been  more  particularly  returned,  he  ought  to 
have  been  remanded;  or  else  he  must  be  re* 
mandcJ,  when  if  the  cause  had  been  particu- 
larly returned,  he  ought  to  hare  been  dis- 
charged :  Both  which  are  inconveniences  not 
agreeiug  » ith  the  dignity  of  the  law.  (There  is 
a  specious  exception  to  this  rule,  but  doth  not 
materially  vary  it,  as  shall  appear.) 

•In  the  present  case  it  is  returned,  That  the 
prisoner,  hiing  a  juryman,  among  others 
charged  at  the  Sessions  Court  of  the  Old 
Bailey,  to  try  the  issue  between  the  king,  aird 
Penn,  and  Mead,  upon  an  indictment,  for  as- 
sembling unlawfully  and  tumultously, did  '  con- 
tra plenain  et  manifestam  evidentiam/  openly 
given  in  court,  acquit  the  prisoners  indicted,  in 
contempt  of  the  kins,  &c. 

The  court  hath  no  knowledge  by  this  return, 
whether  the  evidence  given  were  full  and  mani- 
fest, or  doubtful,  lame,  and  dark,  or  indeed 
evidence  at  all  material  to  the  issue,  because  it 
is  not  returned  what  evidence  in  particular,  and 
as  it  was  delivered,  was  given.  For  it  is  not 
possible  to  judge  of  that  rightly,  which  is  not 
exposed  to  a  man's  judgment.  But  here  the 
evidence  given  to  the  jury  is  not  exposed  at  all 
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to  this  court,  but  the  judgment  of  the  Court  of 
Sessions  upon  that  evidence  is  only  exposed  to 
us ;  who  tell  us  it  was  full  and  manifest.  But 
our  judgment  ought  to  be  grounded  upon  our 
own  inferences  and  understandings',  and  not 
upon  theirs. 

It  was  said  bya  learned  judge,  If  the  jury  might 
be  fined  for  finding  against  manifest  evidence, 
the  return  was  good,  though  it  did  not  express 
what  the  evidence  particularly  was,  whereby  the 
court  might  judge  of  it,  because  returning  all 
the  evidence  would  be  too  long.  A  strange 
reason  :  For  if  the  law  allow  me  remedy  for 
wrong  imprisonment,  and  that  must  be  by 
judging  whether  the  cause  of  it  were  good,  or 
not,  to  say  the  cause  is  too  long  to  be  made 
known,  is  to  say  the  law  gives  a  remedy  which 
it  will  not  let  rae  have,  or  I  must  be  wrongfully 
imprisoned  still,  because  it  is  too  long  to  know 
that  I  ought' to  be  freed  ?  What  is  necessary  to 
an  end,  the  law  allows  is  never  too  long.  '  Non 
sunt  longa  quibus  nihil  est  quod  demere  possis,' 
is  as  true  as  any  axiom  in  Euclid.  Besides, 
one  manifest  evidence  returned  had  sufficed, 
without  returning  all  the  evidence.  But  the 
other  judges  were  not  of  liis  mind. 

If  the  return  had  been,  Tliat  the  jurors  were 
committed  by  an  order  of  the  Court  of  Sessions, 
because  they  did,  '  minus  juste,9  acquit  the 
persons  indicted.  Or  because  they  did,  *  con- 
tra legem/  acquit  the  person  indicted.  Or  be- 
cause they  did,  '  contra  Sacramentum  suum,' 
acquit  them. 

The  judges  cannot  upon  the  present  more 
judge  of  the  legal  cause  of  their  commitment, 
than  they  could  if  any  of  these  causes,  as  gene- 
ral as  they  are,  had  been  returned  for  the  fause 
of  their  commitment.  And  the  same  argument 
may  be  exactly  made  to  justify  any  of  these 
returns*  had  they  been  made,  as  to  justify  the 
present  return,  they  being  equally  as  legal, 
equally  as  certain,  and  equally  as  far  from  pos- 
sessing the  court  with  the  truth  of  the  cause  : 
and  in  what  condition  should  all  men  be  for  the 
just  liberty  of  their  persons,  if  such  causes 
should  be  admitted  sufficient  causes  to  remand 
persons  to  prison. 

To  those  Objections  made  by  the  -prisoners 
counsel  against  the  return,  as  too  general. 

1.  It  hatb  been  said,  That  '  Institutum  est 
«raod  non  inquiratur  de  discretione  Judicis.' 

2.  That  the  Court  of  Sessions  in  London,  is 
aot  to  be  looked  on  as  an  inferior  court,  having 
all  the  judges  commissioners.  That  the  court 
having  heard  the  evidence,  it  must  be  credited, 
that  the  evidence  given  to  the  jury  of  the  fact 
was  clear,  and  not  to  be  doubted. 

As  for  any  such  institution  pretended,  I 
know  no  such,  nor  believe  any  such,  as  it 
was  applied  to  the  present  cause;  but  tak- 
ing it  in  another,  and  io  the  true  sense,  I 
admit  it  for  truth :  that  is,  when  the  king  bath 
constituted  any  man  a  judge  under  him,  his 
ability,  parts,  fitness  for  his  olace,  are  not  to  be 
reflected  on,  censured,  defamed,  or  vilified  by 
any  other  person,  being  allewtd  and  stampt 


with  the  king's  approbation,  to  whom,  onlj  it 
belongs  to  judge  of  the  fitness  of  his  minister*. 
And  such  scandalous  assertions  or  inqvina 
upon  the  judges  of  both  benches,  is  forbidden 
by  the  statute  of  scandalom  magna  turn,  2  R. 
2.  c.  5.  Nor  must  we,  upon  supposition  oak, 
either  admit  judges  deficient  in  their  office,  for 
so  they  should  never  do  any  thing  right;  nor 
on  the  other  side,  must  we  admit  them  uner- 
ring in  their  places,  for  so  they  should  never  do 
any  thing  wrung. 

And  in  that  sense  the  saying  concerns  not 
the  present  case. 

But  if  any  man  thinks  that  a  person  cob- 
cerned  m  interest,  by  the  judgment,  action,  or 
authority  exercised  upon  his  person  or  fortunes 
by  a  judge,  must  submit  in  all,  or  any  of  these, 
to  the  implied  discretion  and  unerringness  of 
his  judge,  without  seeking  such  redress  as  the 
law  allows  him,  it  is  a  persuasion  against  com- 
mon reason,  the  received  law,  and  usage  both 
of  this  kingdom,  and  almost  all  others. 

If  a  court,  inferior  or  superior,  hath  given  a 
false  or  erroneous  judgment,  is  any  thing  more 
frequent  than  to  reverse  such  judgments,  by 
writs  of  false  judgment,  of  error,  or  appeals, 
according  to  the  course  of  the  kingdom. 

If  they  have  given  corrupt  and  dishonest  judg- 
ments, tjiey  have  in  all  ages  been  complained 
of  to  the  king  in  the  Star  Chamber,  or  to  the 
parliament. 

Andrew  HorVie,  in  his  Mirror  of  Justices  (f. 
996.)  mentions  many  judges  punished  bv  king 
Alfred  before  the  conquest,  for  corrupt' judg- 
ments,and  their  particular  names  and  offences, 
which  could  not  be  had  but  from  the  records  of 
those  times. 

Our  stories  mention  many  punished  in  the 
time  of  Edward  1.  our  parliament  rolls  of  Ed- 
ward 3,'s  time,  of  Richar/d  S.'s  time,  for  the  per- 
nicious resolutions  given  at  Nottingham  cas- 
tle, afford  examples  of  this  kind:  in  later 
times,  the  parliament  journals  of  18  and  91 
Jac.  the  Judgment  of  the  Ship-money*  in  the 
time  of  Charles  1.  questioned,  and  the  parti- 
cular judges  impeached.  These  instances  are 
obvious,  and  therefore  I  but  mention  tbem. 

In  cases  of  returns  too  general  upon  writs 
of  Hubeas  Corpus,  of  many  I  could  urge,  I  will 
instance  in  two  only. 

One  Astwick  brought  by  Habeas  Corpus  to 
the  king's  bench,  was  returned  to  be  com- 
mitted, per  mandatum  Nicholai  Bacon  mi- 
litis,  dumini  custodis  inagni  sigilli  Anglis  vir- 
tute  cujusdam  contemptus  in  curia  cancellar. 
facti,  and  was  presently  bailed.    (9  £1.) 

One  Apsley,  prisoner  in  the  Fleet,  upon  a 
Habeas  Corpus,  was  returned  to  be  committed, 
per  considerationem  curias  cancellar.  pro  cod- 
tetnptu  eidein  curiae  illato,  and  upon  this  re- 
turn set  at  liberty.    (IS  Jac.) 

In  both  these  cases,  no  inquiry  was  made  or 
consideration  had,  whether  the  contempts  were 
to  the  law  court,  or  equitable  court  of  Chan- 
cery, either  was  alike  to  the  judges,  lest  an; 

♦  See  vol.  3.  p.  8*6,  of  this  Collection, 
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'  juraverit  quam  res  in  veritate  se  habuerit 
1  secus  eoim  propter  factum  quamvi*  falsum  ;' 
FJeta,  1.  5,  c.  99,  f.  336,  n.  9.  and  lest  any 
should  think  that  these  passages  are  to  be 
understood  onjj  ofjury-mehs  perjuries  in  for* 
contcienli*,  it  is  clearly  otherwise  by  botb  those 
books,  which  shew  how,  by  the  discreet  exa- 
mination of  the  judge,  the  error  of  the  jury  aot 
wilful,  may  be  prevented  and  corrected,  and 
thejr  Verdict  rectified.  • 

And  in  another  place  of  Brae  tan,  in  the 
same  chapter:  (  Judex  enim sive  Justiciariu* 

*  ad  quern  per  ti  net  examioatio,  si  minus  diligen- 
'  ter  examinaverit,  occasioned  prebet  perjurij 
i  Juratoribus.'  And  after,  '  Et  si  examinatt 
1  cum  justo  cieducantur  errore  dictum  suuni ' 
'  emendaverint,  hoc  bene  facere  possunt,  ante 
'judicium  et  impune,  sed  post  judicium  non 

*  sine  poena*'    Bract.  1.  4.  U  289.  a. 
After  these  Authorities, 
I  would  know  whether  any  thing  be  more 

common,  than  for  two  men  students,  barrister*, 
or  judges,  to  deduce  contrary  and  opposite  con* 
elusions  out  of  the  same  case  in  law  ?  And  is 
there  any  difference  that  two  men  should  infer 
distinct  conclusions  from  the  same  testimony  I 
Is  any,  thing  more  known  than  that  the  same 
author,  and  place  in  that  author,  is  forcibly 
urged  to  maintain  contrary  conclusions,  and 
the  decision  hard,  which  is  in  the  right  ?  Is  any 
thing  more  frequent  in  the  controversies  of  re* 
ligion,  than  to  press  "the  same  text  for  opposite 
tenets  ?  how  then  comes  it  to  pass  that  two 
persons  may  not  apprehend  with  reason  and 
honesty,  what  a  witness,  or  many,  say,  to  prove 
in  the  understanding  of  one  plainly  one  thing, 
but  in  the  apprehension  of  the  other,  clearly 
the  contrary  thiug  ?  Must  therefore  one  of  these 
merit  fine  and  imprisonment,  because  he  doth 
that  which  he  cannot  otherwise  do,  preserving 
his  oath  and  integrity  I  And  this  often  is  the 
case  of  the  judge  and  jury. 

I  conclude  therefore,  That  this  return, 
charging  the  prisoners  to  have  acquitted  Penn 
and  Mead,  against  full  and  manifest  evidence, 


man  should  think  a  difference  might  arise 
thence. 

The  reason  of  discharging  the  prisoners  upon 
those  returns,  was  the  generality  of  them  being 
for  contempts  to  the  court,  but  no  particular 
of  the  contempt  exprest,  whereby  the  King's 
Bench  could  judge,  whether  it  were  a  cause 
for  commitment  or  not. 

And  was  it  not  as  supposeable,  and  as  much 
to  be  credited,  that  the  lord  keeper  and  court 
of  Chancery,  did  well  understand  what  was  a 
contempt  deserving  commitment,  as  it  is  jiow 
to  he  credited,  that  the  court  of  sessions  did 
understand  perfectly  what  was  full  and  mani- 
fest evidence  against  the  persons  indicted  at 
the  sessions,  and  therefore  it  needed  not  to  be 
revealed  to  us  upon  the  return  ? 

Hence  it  is  apparent,  that  the  commitment 
and  return  pursuing  it,  being  in  itself  too  ge- 
neral and  uncertain,  we  ought  not  implicitly  to 
think  the  commitment  was  re  vera,  for  cause 
particular  and  sufficient  enough,  because  it 
was  the  act  of  the  court  of  sessions. 

And  as  to  the  other  part,  that  the-  court  of 
sessions  in  London  is  not  to  be  re*setnbled  to 
other  inferior  courts  of  oyer  and  terminer,  be- 
cause all  the  judges  are  commissioned  tare 
(which  is  true)  but  few  are  there,  at  the 
same  time,  and  as  I  have  heard,  when  this 
trial  was,  none  of  them  were  present.  How- 
ever persons  of  great  quality  are  in  the  com- 
missions of  oyer  and  terminer,  through  the 
shires  of  the  kingdom,  and  always  some  of  the 
judges ;  nor  doth  one  commission  of  oyer  and 
terminer  differ  in  its  essence,  nature,  and  power 
from  another,  if  they  be  general  commissions ; 
but  all  differ  in  the  accidents  of  the  commis- 
sioners, which  makes  no  alteration  in  their  act- 
ings in  the  eye  of  law. 

Another  fault  in  the  return  is,  that  the  ju- 
rors are  not  said  to  have  acquitted  the  persons 
indicted,  against  full  and  manifest  evidence 
corruptly,  and  knowing  the  said  evidence  to 
be  full  and  manifest  against  the  persons  in- 
dicted, for  bow  manifest  soever  the  evidence 
was,  if  it  were  not  manifest  to  them,  and  that 
they  believed  it  such,  it  was  not  a  finable  fault, 
nor  deserving  imprisonment,  upon  which  dif- 
ference the  law  of  punishing  jurors  for  false 
verdicts  principally  depends. 

A  passage.in  Bracton  it  remarkable  to  this 
purpose  concerning  attainting  inquests.  *  Com- 

*  mittit  Jurator  per  jurium  propter  falsum  Sa- 
'  cramentum,  ut  ex  certa  scientia  aliter  jara- 
4  verit  quam  res  veritate  se  habuerit,  si  autem 

*  Sacramentum    ratuum    fuerit    licet    falsum, 

*  tamen  non  committit  perjurium  licet  re  vera 

*  res  aliter  se  habeat  quam  juraverat,  et  quia 
'jurat  secundum  conscientiam  eo  quod  non 
«  vadit  contra  mentem.  Suntquidam  qui  verum 

*  dicunt'.  mentiendo,  sed  se  perjerant  quia 
f  contra  mentem  vadunt.'  Bracton.  1.  4,  c.  4, 
f.  288,  b. 

The  same  word*,  and  upon  the  same  ooca- 
fipn,  are  in  effect  in  Fletn.    « Committit  enim 

<  jurator  perjurium  quandoque  propter  falsum 

<  Sacramentum,  ut  si  ex  certa  scientia  aliter 


first  and  next,  without  saving  that  they  did 
know  and  believe  that  Evidence  to  be  full  and 
manifest  against  the  indicted  persons,  is  no 
cause  of  fine  or  imprisonment.* 

And  by  the  way  I  must  here  note,  That  the 
Verdict  of  a  Jury,  and  Evidence  of  a  Witness 
are  very  different  things,  in  the  truth  and  fals* 
hood  ef  them :  A  witness  swears  but  to  what 
he  hath  heard  or  seen,  generally  or  more  large- 
ly, to  what  bath  fallen  under  his  senses.  But  a 
jury-man  swears  to  what  he  can  infer  and  con- 
clude from  the  testimony  of  such  witnesses,  by 
the  act  and  force  of  his  understanding,  to  be 
the  fact  inquired  after,  which  differs  nothing  in 
the  reason,  though  mnch  in  the  punishment, 
from  what  a  judge,  out  of  various  cases  con- 
sidered by  him,  infers  to  be  the  law  in  the 
question  before  him.    Therefore  Bracton,  *  Es 

■— ■    ■■    ■■     II!     »■ ■!■      W 

*  Of  this  mind  were  10  judges  of  11,  Use 
Chief  Baron  Tumor  gave  no  opinion,  because 
not  at  the  arguments. 
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'  licet  narratio  facti  contraria  sit  sacramento,  et 
*  dicto  praecedenti,  tamen  falsuni  non  faciunt 
'  Sacramentum  licet  faciunt  fatuum  Judicium^ 
'  quia  loquuntur  secundum  conscientiam  quia 
'  falli  possunc  in  Judiciis  suis,  sicut  ipse  Justj- 
'  tiarius.'    Bract,  f.  289.  a. 

There  is  one  objection  which  hath  been 
made  by  none,  as  1  remember,  to  justify  this 
general  Return,  I  would  give  answer  to. 

A  man  committed  for  treason  or  felony,  and 
bringing  a  Habeas  Corpus,  hath  returned  upon 
it,  That  he  was  committed  for  HighTrea&on  or 
Felony;  and  this  is  a  sufficient  return  to  re- 
mand him,  though  in  truth  this  is  a  general  re- 
turn: for  if  the  specifical  fact  for  which  the 
party  was  committed,  were  expressed  in  the 
Warrant,  it  might  then  perhaps  appear  to  be 
no  treason  or  felony,  but  a  trespass,  as  in  the 
Case  of  the  earl  of  Northumberland,  5  H.  4. 
questioned  for  Treason  in  raising  power.  The 
Lords  adjudged  ic  a  trespass ;  for  tbe  powers 
raised  were  not  against  the  king,  but  some 
subjects. 

Why  then  by  like  reason  may  not  this  return 
be  sufficient,  though  the  fact  for  which  the  pri- 
soners stood  committed  particularly  expressed, 
might  be  no  cause  of  commitment? 

The  cases  are  not  alike  ;  for  upon  a  general 
commitment  for  treason  or  felony,  the  prisoner 
(the  cause  appearing)  may  press  lor  his  trial, 
which  ought  not  to  be  denied  or  delayed,  and 
upon  his  indictment  and  trial,  the  particular 
cause  of  his  imprisonment  must  appear,  which 
proving  no  treason  or  felony,  the  prisoner  shall 
have  the  benefit  of  it.  But  in  this  case^,  though 
the  evidence  given  were  no  full  nor  manifest 
evidence  against  the  persons  indicted,  but  such 
as  the  jury  upon  it  ought-  to  have  acquitted 
those  indicted,  the  prisoner  shall  never  have 
any  benefit  of  it,  but  roust  continue  in  prison, 
when  remanded,  until  he  hath  paid-  the  fine 
unjustly  imposed  on  him,  which  was  (he  whole 
end  of  his  imprisonment. 

We  come  now  to  the  next  part  of  the  Re- 
turn, vis.  'That  the  jury  acquitted  those  in- 
4  dieted  agaitist  the  direction  of  the  court  in 
'  matter  6f  law,  openly  given  and  declared  to 
'  them  in  court.' 

1.  The  words,  That  the  jury  did  acquit, 
against  the  direction  of  the  court,  in  matter  of 
law,  literally  taken,  and  de  piano,  are  insigni- 
ficant and  not  intelligible,  for  no  issue  can  be 
joined  of  matter  in  law,  uojury  can  be  charged 
with  the  trial  of  matter  in  law  barely,  no  evi- 
dence ever  was,  or  can  be  given  to  a  jury  of 
what  is  law,  or  not;  nor  no  such  oath  can  be 
given  to,  or  taken  by,  a  jury,  to  try  matter  in 
law ;  nor  no  attaint  can  lye  for  such  a  false 
oath. 

-  Therefore  we  must  take  off  this  vail  mul  co- 
lour of  words,  which  make  a  shew  of*  being 
something,  and  in  truth  are  nothing. 

If  the  meaning  of  these  words,  finding 
against  the  direction  of  the  court  in  matter  of 
law,  be,  That  if  the  judge  having  heard  the  evi- 
dence gyen  in  court  (for  he  knows  uo  other) 
shall  tell  the  jury,  upon  this  evidence,  The  law 


is  for  the  plaintiff,  or  for  the  defendant,  sal 
you  are  under  the  pain  of  fine  and  imprison- 
ment to  find  accordingly,  then  tbe  jury  ou£c 
of  duty  so  to  do-;  Every  man  sees  that  ibejur 
is  but  a  troublesome  delay,  great  charge,  a-c 
of  no*  use  in  determining  right  and  wrong,  acd 
therefore  the  trials  by  them  may  be  better  abo- 
lished than  continued :  which  were  a  si  raise* 
new-found  conclusion,  after  a  trial  so  celebrat- 
ed for  many  hundreds  of  years. 

For  if  the  judge,  from  the  evidence,  shall  b* 
his  own  judgment  firsc  resolve  upon  any  tm 
what  the  fact  is,  and  so  knowing  the  fact,  shall 
then  resolve  what  the  law  is,  and  order  the  jarj 
penally  to*find  accordingly,  what  either  neces- 
sary or  convenient  use  can  be  fancied  of  juries, 
or  tti  continue  trials  b,v  them  at  all  ? 

But  if  the  jury  be  not  obliged  in  all  rrialste 
follow  such  directions,  if  given,  but  only  « 
some  sort  of  trials  (as  for  instance,  in  trials  for 
criminal  matters  upon  indictments  or  appeals 
why  then  the  consequence  will  be,  though  nu 
in  all,  yet  in  criminal  trials,  the  jury  (as  of  oe 
material  use)  ought  to  be  either  omitted  or  abo- 
lished, which  were  the  greater  mischief  to  the 
people,  than  to  abolish  them  in  civil  trials. 

And  how  the  jury  should,  in  any  other  man- 
ner, according  to  the  course  of  trials  used, 
find  against  the  direction  of  the  court  in  marter 
of  law,  is  really  not  conceptible. 

True  it  is,  if  it  fall  out  upon  some  special 
trial,  that  the  jury  being  ready  to  give  their 
Verdict,  and  before  it  is  given,  the  judge  shall 
ask,  whether  they  fir.d  such  a  particular  thin* 
propounded  by  him  ?  or  whether  they  find  the 
matter  of  fact  to  be  as  such  a  witness,  or  wit- 
nesses have  deposed?  and  the  jury  answer,  they 
find  the  matter  of  fact  to  be  so  ;  if  turn  the 
judge  shall  declare,  The  matter  of  fact  being  by 
you  so  found  to  be,  the  law  is  for  the  plaintiff 
and  you  are  to  find  accordingly  for  him. 

If  notwithstanding  they  find  for  the  defend- 
ant, this  may  be  thought  a  finding  in  matter  of 
law  agaiust  the  direction  of  the  court :  for  ia 
that  case  the  jury  fust  declare  the  fact,  as  it  is 
found  by  themselves,  to  which  fact  the  judge 
declares  how  the  law  is  consequent. 

And  this  is  ordinary,  when  the  jury  find  un- 
expectedly for  the  plaintiff  or  defendant,  the 
judge  will  ask,  how  do  you  find  such  a  fact  in 
particular  ?  and  upou  their  answer  he  niMsay, 
then  it  is  for  the  defendant  though  they  found 
for  the  plaintiff,  or  £  contraria,  and  thereupon 
they  rectify  their  verdict. 

And  in  these  cases  the  jury,  and  not  the  judge, 
resolve  and  find  what  the  fact  is. 

Wherefore  always  in  discreet  and  law  fa  1  as- 
sistance of  the  jury,  the  judge  his  direction  is 
hypothetical,  and  upon  supposition,  -end  not 
positive,  and  upon  coercion,  viz.  If  you  find 
the  fact  thus  (leaving  it  to  them  what  to  find) 
then  you  are  to  find  for  the  plaintiff;  but  if  you 
find  the  fact  thus,  then  it  is  for  the  defendant. 

But  in  the  case  propounded  by  me,  where  it 
is  possible  in  that  special  manner,  the  jury  may 
find  against  the  direction  of  the  court  in  matter  ' 
of  law,  it  will  not  follow  they  are  therefore 
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*  finable;  for  if  an  attaint  will  lie  upon  the  ver- 
dice  so  given  by  them,  they  ought  not  to  be 
fined  and  imprisoned  by  the  judge  for  that  ver* 
diet;  for  all  the  judges  have  agreed  upon,  a  full 
conference  at  Serjeants-Inn,  in  this  case.  And 
it  was  forraerly.so  agreed  by  the  then  judges  in 
a  case  where  "justice  Uyde  had  fined  a  jury  at 
Oxford,  fur  finding  against  their  evidence  in  a 
civil  cause.  That  a  jury  isnot  finable  for  going 
against  their  evidence,  where  an  attaint  lies; 
for  if  an  attaint  be  brought  upon  that  verdict, 
it  may  be  affirmed  and  found  upon  the  attaint  a 
true  verdict,  and  the  same  verdict  caunut.be  a 
false  verdict,  and  therefore  the  jury  fined  for  it 
as  such  by  the  judge,  and  yet  oo  ialse  verdict, 
because  affirmed  upou  the  attaint. 

Another  reason  that  the  jury  may  not  be 
fined  in  such  case,  is,  because  until  a  jury  have 
consummated  their  verdict,  -  which  is  not  done 
until  they  find  for  the  plaintiff  or  defendant, 
and  that  ulso  be.  entered  of  Record  ;  they  have 
time  still  of  deliberation,  and  whatsoever  they 
Lave  answered  the  judge  upon  an  interlocutory 
question  or  discourse,  they  may  lawfully  have 
from  it  if  they  find  cause,  and  are  not  thereby 
concluded. 

Wheuce  it  follows  upon  this  last  reason,  that 
upon  trials  wherein  no  attaint  lies,  as  well  as 
upon  such  where  it  doth,  no  case  can  be 
invented  ;  wherein  it  can  be  maintained  that  a 
jury  can  fiud,  in  matter  of  law,  nakedly  tiguinst 
the  direction  of  the  judge. 

And  the  judges  were  (as  before)  all  of  opinion 
that  the  returu  in  this  latter  part  of  it,  is  also 
insufficient,  as  in  the  former,  and  so  wholly  in- 
sufficient. 

But  that  this  question  may  not  hereafter  re- 
vive if  possible,  it  is  evident  by  several  resolu- 
tions of  till  the  judges,  that  where  an  attaint  lies, 
the  judge  cannot  fine  the  jury  for  going  against 
their  evidence  or  direction  of  the  court,  without 
other  misdemeanour. 

For  in  such  case,  finding  against,  or  follow- 
ing the  direction  of  the  court  barely,  will  not 
barr  an  attaint,  but  in  some  case  the.  judge 
being  demanded  by,  and  declaring  to,  the 
jury  what  is  the  law.  Though  he  ^declares  it 
erroneously,  and  they  find  accordingly,  this 
may  excuse  the  jury  from  the  forfeitures;  for 
though  their  verdict  be  raise,  yet  it  is  not  cor- 
rupt, but  the  judgment  is  to  be  reversed  how- 
ever upon  the  attaint  ;  for  a  man  losetb  not 
his  right  by  the  judge's  mistake  in  the  law.  la- 
teralis C.  Cr.  35  £1.  f.  309,  n.  18. 

Therefore  if  an  attaint  lies  for  a  false  verdict 
upon  indictment  not  capital  (as  this  is)  either  by 
the  common  or  statute  law,  by  those  resolutions 
the  court  would  not  fine  the  jury  in  this  case 
for  going  against  evidence,  because.au  attaint  lay. 

But  admitting  an  attaint  did  not  lie  (as  I 
think  the  law  clear  it  did  not)  for  there  is  no 
casein  all  the  law  of  such  au  attaint,  nor  opi- 
nion, but  that  of  Thiroings  10  II.  4.  Attaint 
60.  and  64,  for  which  there  is  no  warrant  in 
law,  though  there  be  othe>  specious  authority 
against  it,  touched  by  none  that  argued  this  case. 

The  question  then  will  be,  Whether  before 
vol.  VI. 


the  several  act?  of  parliament,  which  granted 
attaints,  and  are  enumerated  in  their  order  iu 
the  Register,  [f.  192.  a.]  the  judge  by  the 
common  law,  in  all  cases,  might  have  fined 
the  jury,  going  against  their  evidence  and 
direction  of  the  court,  where  no  attaint  did  lie, 
or  could  so  do,  yet  if  the  statutes  which  gave 
the  attaints  were  repealed. 

If  be  could  not  in  civil  causes  before  attaints 
granted  in  them,  lie  could  not  in  criminal 
causes  upon  indictment  (wherein  I  have  ad- 
mitted attaint  lies  nut)  for  the  fault  in  both 
was  the  same,  viz.  finding  against  evidence  and 
direction  of  the  court,  and  by  the  common 
law  ;  the  reason  being  the  same  in  both,  the 
law  is  the  same. 

That  the  court  could  not  fine  a  jury  at 
the  common  law,  where  attaint  •  did  not  lie 
(for  where  it  did,  is  Agreed  he  could  not)  X 
think  to  be  the  clearest  position  that  ever  I 
considered,  either  fur  authority  or  reason  of  law. 

After  attaints  were  granted  by  statutes  ge- 
nerally ;  as  by  Westminster  the  first  c.  38. 
in  pleas  real,  and  by  34  E.  3.  c.  7.  in  pleas  per- 
sonal, and  where  they  did  lie  at  common 'law 
(.which  was  only  iu  writs  of  assise)  the  examples 
are  frequent  in  our  books  of  punishing  jurors 
by  attaint. 

But  no  case  can  be  offered,  either  before 
attaints  granted  in  geueral,  or  after,  that  ever 
a  jury  was  punished  by  fine  and  imprisonment 
by  the  judge,  for  not  finding  according  to  their 
evidence,  and  his  direction,  until  Popham's 
time,  nor  is  there  dear  proof  that  be  ever 
fined  them  for  that  reason,  separated  from, 
other  misdemeanor.  If  juries  might  be  fined 
in  such,  case  before  attaints  granted,  why  got 
since;  for  no  statute  hath  taken  that  power 
from  the  judge.  But  since  attaints  granted, 
the  judges  resolved  they  cannot  find  where 
the  attaint  lies,  therefore  they  could  not  fine 
before.  Sure  this  latter  age  did  not  first  dis- 
cover that  the' verdicts  of  juries  were  many  . 
times*  not  according  to  the  judge's  opinion  and 
liking. 

.  But  the  reasons  are,  I  conceive,  most  dear, 
that  the  judge  could  not,  nor  can  fine  and 
imprison  the  jury  in  such  cases. 

Without  a  fact  agreed,  R  is  as  impossible 
for  a  judge,  or  any  other,  to  know  the  law 
relating  to  that  fact  or  direct  concerning  k, 
as  to  know  an  accident  that  bath  no  subject. 

Hence  it  follows,  that  the  judge  can  never 
direct  what  the  law  is  in  any  matter  contro- 
verted, without  first  knowing  the  faet ;  and 
then  it  follows,  that  without  his  previous 
knowledge  of  the  fact,  the  jury  cannot  go 
against  his  direction  in  law,  for  he  could  net 
direct. 

But  the  judge,  qud  judge,  cannot  know  the 
fact  possibly  but  from  the  'evidence  which 
the  jury  have,  but  (as  will  appear)  he  can 
never  know  what  evidence  the  jury  have, 
and  consequently  he  cannot  know  the  mat- 
ter of  fact,  nor  punish  the  jury  for  going 
against  their  evidence,  when  lie  cannot  know 
what  their  evidence  is. 

3T 
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It  is  trtre,  if  tbe jury  were  to  have  no  other 
evidence  for  the  fact,  but  what  is  deposed  in 
court,  die  judge  might  know  their  evidence, 
and  the  fact  from  it,  equally  as  they,  and  so 
direct  what  the  taw  were  in  the  case,  though 
even  then  the  judge  and  jury  might  honestly 
differ  in  the  result  from  the  evidence,  as  well 
as  two  judges  may,  which  often  happens. 

But  the  evidence  which  the  jury  have  of  the 
met  is  much  other  than  that  $  for, 

1.  Being  returned  of  the  vicinage,  whence 
the  cause  of  action  ariseth,  the  law  suppose! h 
them  thence  to  have  sufficient  knowledge  to 
try  the  matter  in  issue  (and  so  they  must) 
though  no  evidence  were  given  on  either  side 
in  court,  but  to  this  evidence  the  judge  is  a 
stranger. 

2.  They  may  have  evidence  from  their  own 
personal  knowledge,  by  which  they  may  be 
assured,  and  sometimes  are,  that  what  is  de- 
posed in  court,  is  absolutely  false  :  but  to  this 
tbe  lodge  is  a  stranger,  and  he  knows  no  more 
of  the  fact  than  he  hath  learned  in  court,  and 
perhaps  by  false  depositions,  and  consequently 
knows  nothing. 

8.  The  jury  may  know  the  witnesses  to  be 
stigmatized  and  infamous,  which  mar  be  un- 
known to  the  parties,  and  consequently  to  the 
court. 

4.  In  many  cases  tbe  jury  are  to  have  view 
necessarily,  in  many,  by  consent,  for  their 
better  information  ;  to  this  evidence  likewise 
the  judge  is  a  stranger. 

5.  If  they  do  follow  his  direction,  they  may 
be  attainted  and  the  judgment  reversed  for 
doing  that,  which  if  they  had  not  done,  they 
shook)  have  been  fined  and  imprisoned  by  tbe 
judge,  which  is  unreasonable. 

6.  If  they  do  not  follow  his  direction,  and 
be  therefore  filled,  vet  they  may  be  attainted, 
and  so  doubly  punished  by  distinct  judicatures 
for  the  tame  Offence,  which  the  common  law 
admits  not. 

A  fine  reversed  in  Banco  Regis  for  infancy,* 
per  inspectionem  et  per  testimonium  del.  4. 
fide  dignorum.  After  upon  examination  of 
divers  witnesses  in  chancery,  tbe  supposed 
infant  was  proved  to  be  of  age, '  tempore  finis. 
*  levari,'  which  testimonies  were  exemplified, 
and  given  in  evidence  after  in  Commutoi  Banco 
in  a  writ  of  entry  in  tbe  qnibns  there  brought. 
And  though  it  was  the  opinion  of  the  court, 
that  those  testimonies  were  of  no  force  against1 
the  judgment  inthe  King's- Bench,  yet  the  jury 
found,  with  the  testimony  in  chancery,  against 
direction  of  the  court,  upon  a  point  in  law, 
and  their  verdict  after  affirmed  in  an  attaint 
brought,  and  altera  writ  of  right  was  brought, 
and  battleiohted.t 

7.  To  what  end  is  the  jury  tq  be  returned 
oat  of  the  vicinage,  whence  the  cause  of  action 

■■■'■■■     H      II      '  .  !  , » ■ 

+  Cbevin  and  Paramour's  Case,  S  £1.  Dyer. 
tOl.  a.n.*$. 

t  The  progress  in  this  writ  of  right  till  judg- 
ment for  Paramour  the  defendant,  is  at  large 
13  EL  Dyer  f.  **i.  n.  40. 


ariseth  ?  To  what  end  must  hundredun  he  of 
the  jury,  whom  the  law  'supposeth  to  bare 
nearer  knowledge  of  the  fact  than  these  of 
the  vicinage  in  general :  To  what  end  are  tfaev 
challenged  so  serupuloosly  to  array  and  pole? 
To  what  end  mast  they  have  suchacemia 
free-hold,  and  be  <  proh*  et  legates  homines,' 
and  not  of  affinity  with  tbe  parties  concerned? 
To  what  end  must  they  have  in  many  cases  tbe 
view,  for  their  exacter  information  diiefly  ? 
To  what  end  must  they  undergo  thebeaVj 
punishment  of  the  villa  nous  judgment,  if  after 
all  this  they  implicitly  must  give  a  verdict  by 
the  dictates  and  authority  of  another  mm, 
under  pain  of  fines  and  imprisonment,  «hn 
sworn  to  do  it  according  to  the  best  of  their  ova 
knowledge  ? 

A  man  cannot  see  by  anothers  eye,  nor  bear 
by  anothers  ear,  no  more  can  a  man  conclude  or 
infer  the  thing  to  be  resolved  by  anotben  un- 
derstanding or  reasoning ;  and  though  tbe 
verdict  be  right  the  jury  gite,  yet  thej  beinj 
not  assured  it  is  sb  from  their  own  understand- 
ing, are  forsworn,  at  least  inforo  consaenti*. 

9.  It  is  absurd  a  jury  should  be  fined  by  the 
judge  for  going  against  their  evidence,  when  be 
who  finetb  knows  not  what  it  is,  as  where  a 
jury  find  without  evidence,  in  court  of  either 
side,  so  if  the  jury  find,  upon  their  own  know- 
ledge, as  the  course  is  if  the  defendant  plead 
solvit  ad  diem,  to  a  bond  proved,  and  offers  do 
proof.  The  jury  is  directed  to  find  for  tbe 
plaintiff,  unless  tbey  know  payment  was  made 
of  their  own  knowledge,  according  to  the  plea. 
[14  H.  7.  f.  99  per  Vavasor  in  Camer.  Scscc. 
without  contradiction  Hob.  f.  297.] 

And  it  is  as  absurd  to  fine  a  jury  for  finding 
against  their  evidence,  when  the  judge  knowi 
but  f>art  of  it ;  for  the  better  and  greater  part 
of  the  evidence  may  be  wholly  unknown  to  him, 
and  this  may  happen  in  most  cases,  and  often 
both,  as  in  Graves  and  Short's  case.  [40  E 
Cro.  f.  616.] 

Error  of  a  Judgment  in  the  Common  Bench, 
the  error  assigned  was,  The  issue  being,  whe- 
ther a  feoffment  were  made  ?  and  tbe  Jorort 
being  gone  together  to  confer  of  their  verdict, 
one  of  them  shewed  to  the  rest  an  *  Escrow  pro 
'  petentibus/  not  given  in  evidence  bj  the  par- 
ties per  quod,  they  found  for  the  demandant, 
upon  demurrer  adjudged  no  error ;  for  it  ap- 
pears not  to  be  given  him  by  any  of  the  parties, 
w  any  for  them,  it  must  be  intended  he  bad  « 
as  a  piece  of  evidence  about  him  before,  and 
shewed  it  to  inform  himself  and  hn  fellows,"0* 
as  he  might  declare  it  as  a  witness,  that  he 
knew  it  to  be  true*     They  resolved,  if  *** 


•  The  late  Mr.  Justice  Bulfer  in  conversa- 
tion concerning  a  case  which  had  been  tried 
before  him  (Smith  v.  Hollings,  Stafford,  Spnj* 
Asskes,  1791)  said  to  the  editor  of  this  wort, 
that  where  a  juryman  has  knowledge  of  any 
matter  of  evidence  in  a  cause  which  he  a  try* 
ing,  he  ought  not  to  impart  the  same  prrvnj  ^ 
the  rest  of  the  jury,  but  should  state  to  i» 
court  that  hehad Such  linowledge^dtl^eJftfp01 
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'  might  have  avoided  the  verdict,  which  they 
agreed  it  could  not,  yet  it  ought  to  have  been 
done  by  examination,  and  not  by  error. 

That  Decantatuiu  in  our  books, '  Ad  quats- 
4  tiontm  facti  non  respondent  Judices,ad  quaes- 
*  tionam  legis  non  respondent  Juratores,'  lite- 
rally taken  is  true ;  for  if  it  be  demanded,  What 
is  the  fact  ?  the  Judge  cannot  answer  it :  if  it 
be  asked,  What  is  the  law  in  the  case,  the  Jury 
cannot  answer  it.* 


be  examined,  and  subjected  to  cross  examina- 
tion, as  a  witness.  See  too  what  Chief  Justice 
North  says  as  to  sir  John  Cutler  in  Heading's 
Case,  a.  d.  1679,  ia/V*.  See  also  Burn's  Jus- 
tice, "  Of  the  Demeanour  of  Jurors  in  giving 
their  Verdicts."  In  the  trial  of  an  Impeach- 
ment, a  peer,  who  is  one  of  the  judges,  may  be 
examined  as  a  witness.  Lord  Stafford's  Case, 
a.  n.  1680,  infra.  Upon  the  Trial-  of  the  Earls 
of  Essex  and  Southampton  (ante,  vol.  1,  p. 
1333)  the  Lord  Keener  Egerton,  the  Earl  of 
Worcester,  (one  of  the  Lords  Tryers)  and  the 
Lord  Chief  Justice  Popham  gave  evidence 
'  upon  their  honours'  against  the  prisoners. 
Upon  the  trial  of  Hacker,  one  of  the  regicides, 
Secretary  Morrice  and  Anncsley  President  of 
the  Council,  who  were  both  Commissioners  for 
trial  of  the  Prisoners,  and  as  such  sat  on  the 
bench,  came  off  from  the  bench  and  being 
•worn  cave  evidence  ou  the  part  of  the  Crown, 
but  did  not  go  up  to  the  bench  upon  that  man's 
trial,  ante,  vol.  5,  p.  1181,  and  note.  Oates  in 
bis  trial  for  perjury,  May  8th,  1635,  infra,  pro- 
posed that  the  Chief  Justice  (Jefferies)  who 
tried  him  should  be  sworn  to  give  an  account 
of  what  bad  passed  at  a  former  trial,  to  which 
Jefferies  answered,  *  No,  there  will  be  no  need 

*  of  that :   I  will  acknowledge  any  thing  I  said 

*  then.'  [For  more  matter  relating  to  these 
points,  see  »ir  John  llawles's  Observation  on 
Lord  Shaftesbury's  Grand  Jury,  a.  d.  1681, 
and  on  Cornish's  trial  for  treason,  a.  d.  1685  ; 
also  the  speech  in  the  House  of  Commons  of 
the  same  sir  John  Hawles  when  Solicitor  Gene- 
ral upon  the  BUI  of  Attainder  against  sir  John 
Feowick,  a.  D.  1696,  post.] 

Mr.  Barrington  observes  on  the  statute  of 
York  (1$  Ed.  3.)  that  the  witnesses  to  a  deed 
eeem  to  have  been  antiently  a  necessary  part 
of  the  Jury,  which  was  to  try  the  validity  of 
such  an  instrument. 

*  "  The  most  usual  trial  of  matters  of  fact," 
•ays  Lord  Coke.  (First  Inst.  155,  b.)  "  is  bv 
twelve  such  men  (*.  liberi  et  legates  homines ) 
for '  ad  quststionem  facti  non  respondent  ju- 

*  dices ;'  and  matters  in  law  the  judges  ougjat 
to  decide'  and  discuss,  for  '  ad  quastionem  juris 
-  non  respondent  juratores.' '' 

Upon  which  passage  his  learned  commen- 
tator, Mr.  Hergrave,  has  given  the  following 
Note: 

«  This  deeantatuwL,  as  Lord  Chief  Justice 
Vaughan  calls  it  on  account  of  its  frequency  in 
the  books,  about  the  respective  provinces  of 
jndge  and  jury,  hath,  since  lord  Coke's  time, 
the  subject  of  vary  heated  controversy, 


Therefore  the  parties  agree  the  fact  by  their 
pleading  upon  Demurrer,  and  ask  the  Judg- 
ment of  the  Court  for  the  law. 

In  special  verdicts  the  Jury  inform  the  naked 
fact,  and  the  Court  deliver  the  law ;  and  so  is 
it  in  Demurrers  upon  evidence,  in  arrest  of 
judgments  upon  challenges,  and  often  upon  the 
judge's  opinion  of  the  evidence  given  in  Court, 
the  plaintiff  becomes  nonsuit,  when  if  the  mat- 
ter bad  beeu  left  to  the  Jury,  they  might  well 
have  found  for  the  plaintiff. 

But  upon  all  general  issues;  as  upon  not  cul- 
pable pleaded  in  trespass, '  ni|  debet'  in  debt, 
<  nul  tort,  nul  disseisin*  in  assize, '  ne  disturb* 
1  pas'  iq  *  quare impedit,'  and  the  like;  though 

especially  on  prosecutions  for  state  libels; 
some  aiming  to  render  juries  wholly  dependent 
on  the  judge  for  matters  of  law,  ana  others 
contending  for  nearly  a  compleat  and  unquali- 
fied independence.  On  the  trial  of  John  Lil- 
bume  for  treason  in  1649,  high  words  passed 
between  the  Court  and  him,  in  consequence  of 
his  stating  to  the  jury  that  they  were  judges 
both  of  law  and  fact,  and  citing  passages  in  the 
Coke  upon  Littleton  to  prove  it.  3  State  Tr. 
4th  ed.  69  and  pott.  228,  a.  In  the  case  of 
Penn  and  Meade,  who  in  1670  were  indicted 
for  unlawfully  assembling  the  people  and 
preaching  to  them,  the  jury  gave  a  verdict 
against  the  directions  of  the  Court  in  point  of 
law,  and  for  this  were  committed  to  prison. 
But  the  commitment  was  questioned ;  and  on 
a  Habeas  Corpus  brought  in  the  court  of  Com- 
mon Pleas,  it  was  declared  illegal ;  Lord  Chief 
Justice  Vaughan  distinguishing  himself  on  the 
occasion  by  a  most  profound  argument  in  fa- 
vour of  the  rights  of  a  jury.  Buthell's  case  % 
Freem.  1,  and  Vaughan  135.  However  the 
contest  did  not  cease,  as  appears  by-  sir  John 
llawles's  famous  Dialogue  between  a  Barrister 
and  a  Juryman,  which  was  published  in  1680 
to  assert  the  claims  of  the  latter  against  the 
then  current  doctrine  decrying  their  authority* 
Since  the  Revolution  also  many  cases  have  oc- 
curred, in  which  there  has  been  much  debate 
on  the  like  topic.  See  King  v.  Poole  in  Cas. 
B.  11.  temp.  Hardwicke  33.  Franklin's  case  in 
the  St.Tr.  Peter  Zenger's  ibid.  Owen's  case 
in  the  St.  Tr.  and  Wood  fall's  case  5  Burr.  361. 
By  attending  to  the  cases  before  referred  to,  it 
will  be  easy  to  trace  the  progress  of  this  con* 
troversy  on  the  limits  of  the  jury's  province. 

"  In  respect  to  my  own  ideas  on  this  sab* 
ject,  they  are  at  present  to  this  effect: 

"  On  the  one  hand,  as  the  jury  may,  as  often 
as  they  think  fit,  find  a  general  verdict,  I  there- 
fore think  it  unquestionable,  that,  they  so  far 
may  decide  upon  the  law  as  well  as  fact,  such  a 
verdict  necessarily  involving  both.  In  this  I 
have  the  authority  of  Littleton  himself,  who 
hereafter  writes,  That  if  the  inquest  will  take 
upon  them  the  knowledge  of  the  law  upon  the 
matter,  they  may  give  their  verdict  generally. 
Post.  sect.  368  and  fol.  S88. 

«  But  ou  the  other  band  I  think  it  teems 
dear,  that  questions  of  law  generally  and  more 
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find  for  the  plaintiff  or  defendant  upon  the  issue 
to  be  tried,  wherein  they*  resolve  both  law  and 
fact  complicately,  and  not  the  fact  bj  itself; 
so  as  though  they  answer  not  siogly  to  the  ques- 
tion what  is  the  1ft w,  yet  they  determine  the 


it  be  matter  of  law  whether  the  defendant  be  a 
trespasser,  a  debtor,  dibseisor,  or  disturber  in 
the  particular  cases  in  issue ;  yet  the  jury  find 
nut  (as  in  a  special  verdict)  the  fact  of  every 
case  by  itself,  leaving  the  law  to  the  court,  but 

propevly  belong  to  the  judges ;  and  that,  ex- 
clusively of  the  fitness  of  having  the  law  ex- 
pounded by  those- who  are  trained  to  the  know- 
ledge of  it  by  long  study  and  practice,  this  ap- 
pears from  various  considerations.  1.  If  the 
parties  litigating  agree  in  their  facts,  the  cause 
can  never  go  to  a  jury,"  but  is  tried  on  a  de- 
murrer ;  it  being  a  rule,  and  I  Believe  without 
exception,  that  issues  in  law  are  ever  deter- 
mined by  the  judges,  and  only  issues  of  fact 
are  tried  by  a  jury.  Ant.  71.  b. — II.  Even 
when  an  issue  in  fact  is  joined,  and  comes  be- 
fore a  jury  for  trial,  either  party,  by  demurring 
to  evidence,  which  includes  an  admission  of 
the  fact  to  which  the  evidence  applies,  may  so 
far  draw  the  cause  from  the  cognizance  of  the 
jury  ;  for  in  that  case  the'  law  is  reserved  for 
the  decision  of  the  Court,  from  which  the  issue 
of  fact  comes,  and  the  jury  is  either  discharged 
or  at  the  utmost  only  ascertains  the  damages. 
•Ant.  ?2.  a.  Dou«l.  Rep.  127,  213.  Boiler's 
Nisi  Tri.  2nd  edition,  313. — III.  The  jury  is 
supposed  to  be  so  inadequate  to  finding  out  the 
law,  that  it  is  incumbent  upon  the  judge  who 
presides  at  the  trial,  to  inform  them  what  the 
law  is ;  and  as  a  check  to  the  judge  in  the  dis- 
charge of  this  duty,  either  party  may  under  the 
statute  of  Westminster  the  2nd,  c.  31,  make 
his  exception  in  writing  to  the  judge's  direction, 
and  enforce  its  being  made  a  part  of  the  re- 
cord, so  as  afterwards  to  found  error  upon  it. 
See  poit.  2  Inst.  426.  Trials  per  Pais,  8th  ed. 
222, 466.  Case  of  Fabrics  and  Mostyn  in  the 
State  Trials.  Case  of  Money  and  others  v. 
Leach,  3  Burr.  1742.  BulleVs  Law  of  Nisi 
Pri.  2nd  ed.  315.— IV.  The  jury  is  ever  at  li- 
berty to  give  a  special  verdict,  the  nature  of 
which  is  to  find  the  facts  at  large  and  leave  the 
conclusion  of  law  to  the  judges  of  tbe  court 
from  which  the  issue  comes.  .  Formerly  indeed 
it  was  doubted,  whether  in  certain  case*,  in 
which  the  issue  was  of  a  very  limited  and  re- 
strained kind,  the  jury  was  not  bound  to  find  a 
general  verdict.  But  the  contrary  was  settled 
in  Downman*s  case>9  Co.  11  b.  and  the  rule 
now  holds  both  in  criminal  and  civil  cases 
without  exception.  See  pott.  227.  b.  Staundf. 
PL  C.  165.  a.  Oneby's  case,  2  L.  Rayra.  1494. 
[a.  d.  1726,  in/ra.]— V.  Whilst  attaints  which 
•  still  subsist  in  law  were  in  use,  it  was  hazardous  in 
a  jury  to  find  a  general  verdict,  where  the  case 
was,doobtful,  and  they  were  apprised  of  it  by  the 
judges;  becaasenf  they  mistook  the  law, they 
were  in  danger  of  an  attaint.  Pair.  228.  a. 
Hob.  227.  Vaugh.  144.  2  Hal.  Hist.  PL  C. 
310.  Gilb.  Com.  PL  2nd  edit.  128.— VI.  If 
the  jury  find  the  facts  specially,  and  add  their 
conclusion  as  to  the  law,  it  is  not  binding  on 
the  judges;  but  they  have  a  right  to  controul 
the  verdict,  and  declare  the  law  as  they  con- 
ceive it  to  be,    At  least  this  is  tbe  language  of 


some  most  respectable  authorities.  Staundt 
PL  C.  165.  a.  Plowd.  1 14,  a.  b.  4  Co/42,  W 
Hal.  Hist.  PL  C.  v.  1.  p.  471,  476,  477.  and  v. 
2.  p.  302. — VII.  The  courts  have  long  exercised 
the  power  of  granting  new  trials  in  civil  cases, 
where  tbe  jury  find  against  that  which  the 
judge  trying  the  cause  or  the  court  at  large 
holds  to  be  law,  or  where  the  jury  find  a  gene- 
ral verdict,  and  the  court  conceives  that  ou  ac- 
count of  difficulty  of  law  there  ought  to  have 
been  a  special  one.  King  v.  Poole,  Cas.  B.  R. 
temp.  Hardwicke  26.  Though  too  in  criminal 
and  penal  cases  the  judges  do  not  claim  such  a 
discretion  against  persons  acquitted,  the  reason 
I  presume  is  in  respect  of  the  rule  that  *  neoio 
*  bis  punitur  aut  vexatur  pro  eodero  delicto/ 
or  the  hardship  which  would  arise  from  allow- 
ing a  person  to  he  twice  pot  in  jeopardy  for 
one  offence ;  and  if  this  be  so,  it  only  shew 
that  on  that  account  an  exception  is  made  to  a 
general  rule.  4  Blackst.  8«h  ed.  361.  2  L. 
Raym.  1585.  2  Stra.  899.  .  4  Co.  40,  a, 
and  Wingate's  Maxims,  695. 

"  Upon  the  whole,  as  my  mind  is  affected 
with  this  interesting  subject,  the  result  is,  that 
the  immediate  and  direct  right  of  deciding 
upon  questions  of  law  is  entrusted  to  the 
judges;  that  in  a  jury  it  is  only  incidental; 
that  in  the  exercise  of  this  incidental  right  the 
latter  are  not  only  placed  under  tbe  superin- 
tendance  of  the  former,  but  are  in  some  degree 
controulable  by  them;  and  there  fore  that  mail 
points  of  law  arising  on  a  trial,  juties  ought  to 
shew  the  most  respectful  deference  to  the  ad- 
vice and  recommendation  of  judges.  In  favour 
of  this  conclusion  the  conduct  of  juries  bears 
ample  testimony  ;  for  to  their  honour  it  should 
be  remembered,  that  the  examples  of  their  re- 
sisting the  advice  of  a  judge  in  points  of  Is* 
are  rare,  except  where  they  have  been  pro- 
voked into  such  an  opposition  by  the  grossness 
of  his  own  misconduct,  or  betrayed  into  an  un- 
just suspicion  of  his  integrity  by  the  misrepre- 
sentation and  ill  practice  or  others.  In  civil 
cases,  particularly  where  the  title  to  real  pro- 
perty is  in  question,  juries  almost  universally 
find  a  special^erdict  as  often  as  the  judge  re- 
commends their  so  doing ;  and  though  in  cri- 
minal cases  special  verdicts  are  not  frequent,  it 
is  not  from  any  averseness  to  them  in  juries, 
but  from  the  nature  of  criminal  causes,  which 
generally  depend  more  upon  tbe  evidence  of 
facts  than  any  difficulty  of  law.  Nor  is  it  aoy 
small  merit  in  this  arrangement,  that  in  conse- 
quence of  it  every  person  accused  of  a  civil 
crime  is  enabled  by  the  geueral  plea  of  Not 
Guilty  to  have  the  benefit  of,  a  trial,  in  which 
the  judge  and  jury  are  a  check  upon  each 
other ;  and  that  this  benefit  may  be  always  en- 
joyed, except  in  such  small  offences  as  are  left 
to  the  summary  jurisdiction  of  a  justice  of  tbf 
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law  in  all  matters,  where  issue  is  joined,  and 
tried  in  tbe  principal  case,  but  where  the  ver- 
dict is  suecial.  . 

To  this  purpose  the  lord  Hobart  ff.  SS7.)  in 
Needier**  Case  against  the  bishop  of  Winches- 
ter, is  very  apposite: — *  Legally  it  *ill  he  very 

*  hard  to  quit  a  jury  thnt  rinds  against  the  law, 
4  either  common  law,  or  several  statute  law, 

*  whereof  all  men  were  to  take  knowledge,  and 

*  whereupon  verdict  is  to  be  given,  whether  any 

peace ;  which  exception  from  the  necessity  of 
the  times  is  Continually,  increasing,  but  which 
however  cannot  be  too  cautiously  extended  to 
new  objects.  Thus  considered,  the  distinction 
between  the  office  of  judge  nnd  jury  seems  to 
claim  our  utmost  respect.  May  this  wise  dis- 
tribution of  "power  beUcen  the  two  long  con- 
tinue to  flourish,  unspoiled,  either  by  the  proud 
encroachment  of  ill -designing  judges,  or  the 
wild  presumption  of  licentious  juries. 

••It  would  he  wrong  to  conclude  this  note, 
without  referring  tbe  reader  to  the  very  forci~ 
ble  reasoning  on  the  same  subject,  in  a  mo- 
dem work,  which  contains  much  general  legal 
instruction  elegantly  conveyed.  See  "  £u no- 
nius, or  Dialogues  concerning  the  La wr and  Con- 
stitution of  England,"  vol.  3,  p.  196.  * 

"  See  further  on  the  origin  of  English  Juries, 
Spelm.  Gloss,  vac.  jurata,  Dissertat.  Epistolar. 
in  Ling.  Septentnoo.The&aur.  Hickes.  Stiernh. 
de  jure  ^ueon.  et  Goth,  vetust.  lib.  1,  c.  3,  and 
Dr.  Pectoral's  Enquiry  into  the  Use  and  Prac- 
tice of  Junes  amongst  the  Greeks  and  Romans." 
See,  too,  the  dean  of  St.  Asaph's  Case,  a.  d. 
1784,  injru. 

On  the  ncht  of  jurors  to  find  general  verdicts 
Black  »ioue  i>  very  decisive. 

44  Sometimes,  if  there  arises  in  the  case  any 
difficult  matter  of  law,  the  jury,  for  the  sake  of 
Jietter  information,  and  to  avoid  the  danger  of 
having  their  verdict  attainted,  will  find  a  special 
verdict ;  which  is  grounded  on  the  statute 
Westm.  2.  13  Edw.  1,  c.  SO,  s.  2.  And  herein 
they  state  the  naked  facts,  as  they  find  them  to 
be  proved,  and  pray  the  advice  of  the  court 
thereon ;  concluding  conditionally,  that  if  upon 
the  whole  matter  the  court  shall  be  of  opinion 
that  the  plaintiff  had  cause  of  action,  they  then 
find  lor  the  plaintiff;  if  otherwise,  then  tor  the 
defendant.  This  is  entered  at  length  on  the  re* 
cord,  and  afterwards  argued  and  determined  in 
the  court  at  Westminster,  from  whence  the  is- 
sue came  to  be  tried. 

"  Another  method  of  finding  a  species  of 
special  verdict,  is  when  the  jury  find  a  verdict 
generally  for  tip  plaintiff,  but  subject  neverthe- 
less to  the  opinion  of  the  judge  or  the  court 
atove,  on  a  special  case  stated  by  the  counsel 
on  both  aides  with  regard  to  a  matter  of  law ; 
which  has  ibis  advantage  over  a  special  verdict, 
that  it  is  attended  with  much  less  expense,  and 
obtains  a  much  speedier  decision  :  tbe  pottea 
{of  which  in  the  neit  chapter)  being  staved  in 
the  bands  of  the  officer  of  nisi  prius,  till  the 
question  is  determined,  and  the  verdict  is  then 
entered  tor  the  plaintiff  or  defendant  as  the  case 


'  evidence  be  given  to1  them  or  not.  As  if  a 
1  feoffment  or  devise  were  made  to  one  wtper- 
'  ptCuum,  and  tbe  jury  should  find  cross,  either 
'  an  estate  for  life,  or  in  fee  simple  against  the 
'  law,  they  should   be  subject  to  an  attaint, 

*  though  no  man  informed  them  what  the  law 

*  was  in  that  case/ 

The  legal  verdict  of  the  jury  to  be  recorded, 
is  finding  for  the  plaintiff  or  defendant,  what 
they  answer,  if  asked  to  questions  concerning 

may  happen.  But,  as  nothing  appears  upon 
the  record  but  the  general  verdicr,  the  parties 
are  precluded  hereby  from  tbe  benefit  of  a  writ 
of  error,  if  dissatisfied  with  the  judgment  of  the 
court  or  judge  upon  tbe  point  of  law.  Which 
makes  it  a  thing  to  be  wished,  that  a  method 
could  be  devised  of  eitlier  lessening  tbeespense 
of  special  verdicts,  or  else  of  entering  tbe  case 
at  leugth  upon  the  postea.  But  in  both  these 
instances  the  jury  may,  if  they  think  proper, 
take  upon  themselves  to  determine,  at  their  own 
hazard,  the  complicated  question  of  fact  and 
law ;  and,  without  either  suecial  verdict  or  spe- 
cial case,  may  find  a  verdict  absolutely  either 
for  the  plaintiff  or  defendant/'  3  Bl.  Com.  377. 
"  When  the  evidence  on  both  sides  is  closed, 
tlte  jury  cannot  be  discharged  till  they  have 
given  in  their  verdict ;  but  are  to  consider  of 
it,  and  deliver  it  in,  with  tbe  same  forms,  as 
upon  civil  causes:  only  they  cannot,  in  a  crimi- 
nal case  which  touches  life  or  member,  give  a 
privy  verdict.  But  an  open  verdict  may  be 
either  general,  guilty,  or  not  guilty;  or  special, 
setting  forth  all  the  circumstances  of  the  case, 
and  praying  the  judgment  of  the  court,  whether, 
for  instance,  on  the  facts  stated,  it  be  murder, 
manslaughter,  or  no  crime  at  all.  This  is  where 
they  doubt  the  matter  of  law,  and  therefore 
chuse  to  leave  it  to  the  determination  of  the 
court:  though  they  have  an  unquestionable 
right  of  determining  upon  all  tbe  circumstances, 
and  finding  a  general  verdict,  if  they  think  pro* 
per  so  to  hazard  a  breach  of  their  oaths ;  and, 
if  their  verdict  be  notoriously  wrong,  they  may 
be  punished  and  the  verdict  set  aside  by  attaiut 
at  the  suit  of  the  king ;  but  not  at  the  suit  of 
tbe  prisoner."    4  Bl.  Com.  361. 

The  following  is  the  passage  in  Littleton, 
(sect.  368.) 

"  Item  en  tiel  case  Poo  1'enquest  pok  (fire  lour 
verdict  a  large,  s'ils  valient  prendre  sur  eux  ie 
conusance  de  la  ley  sur  le  matter,  ils  potent 
dire  lour  verdict  genera Iment,  come  est  mis  en 
lour  charge;  come  en  le  caseavant  dit  ilspoient 
bien  dire,  que  le  lessor  oe  disseisa  pas  le  lessee, 
s'ils  voilent,  &c." 

Whereupon  Lord  Coke  thus  comments*— 
"  Although  the  jury  if  they  will  take  upon 
them  (as  Littleton  here  saitb)  the  knowledge  of 
the  law,  may  give  a  general  verdict,  yet  it  is 
dangerous  for  them  so  to  do,  for  if  they  do 
mistake  the  law,  they  run  ioto  the  danger  of  an 
attaint;  therefore  to  find  the  special  matter  is 
the  safest  way  where  the  case  is  doubtful/'  See 
also  tbe  Law  Dictionary,  AxtiduAUakU,  Jtu> 
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tome  particular  fact,  is  not  of  their  verdict  es- 
sentially, nor  are  they  bound  to  agree  in  such 
Particulars ;  if  they  all  agree  to  find  their  issue 
>r  the  plaintiff  or  defendant,  tbcy  may  differ 
in  the  motives,  wherefore,  as  well  as  judges,  in 
giving  judgment  for  the  plaintiff  or  defendant, 
may  differ  in  the  reasons  wherefore  they  give 
that  judgment,  which  is  very  ordinary. 
I  conclude  with  the  statute  of  26  H.  8,  c.  4. 

*  That  if  any  jurors  in  Wales  do  acquit  any  fe- 

*  Ion,  murderer,  or  accessary,  or  give  an  untrue 

*  verdict  against  the  king,  upon  the  trial  of  any 

*  traverse,  recognizance,  or  forfeiture,  contrary 
'  to  good  and  pregnant  evidence  ministered  to 
4  them  by  persons  sworn  before  the  king's  jut- 
'  ticiar,  That  then  such  jurors  should  be  bound 
'  to  appear  before  the  Council  of  the  Marches, 

*  there  to  abide  such  fine  or  ransom  for  their 

*  offence,  as. that  Court  should  think  fit/ 

*  If  jurors  might  have  been  fined  before,  by 
the  law,  for  going  against  their  evidence  in 
matters  criminal,  there  had  been  no  cause  for 
making  this  statute  against  jurors,  for  so  doing 
in  Wales  only. 

Objections  out  of  the  Ancient  and   Modern 
Books. 

1.  A  juror  kept  his  fellows  a  day  and  a 
night,  without  any  reason  or  assenting,  and 
therefore  awarded  to  the  Fleet.  [8  Ass.  pi.  S5.] 

This  book  rightly  understood  is  law,  That  he 
staid  his  fellows  a  day  and  a  night,  without  any 
reason  or  assenting,  may  be  understood,  That 
he  would  not  in  that  time  intend  the  verdict 
at  all,  more  than  if  be  had  been  absent  from 
his  fellows,  but  wilfully  not  find  for  either  side : 
In  this  sense  it  was  a  misdemeanor  against  his 
oath,  for  his  oath  was  truly  to  try  the  issue, 
which  he  could  never  do,  that  resolved  not  to 
confer  with  his  fellows. 

And  in  this  sense  k  is  the  same  with  the 
Case  34  Ed.  3,  where  12  being  sworn,  and  put 
together  to  treat  of  their  verdict,  one  secretly 
withdrew  himself,  and  went  away,  for  which 
lie  was  justly  fined  and  imprisoned ;  and  it 
differs  not  to  withdraw  from  a  man's  duty,  by 
departing  from  his  fellows,  and  to  withdraw 
from  it,  though  he  stay  in  the  same  room,  and 
so  is  that  book  to  be  understood.  [34  £.  3 
Bra.  Title  Jurors  n.  46.] 

But  if  a  man  differ  in  judgment  from  his  fel- 
lows for  a  day  and  a  night,  though  his  disseut 
may  not  he  as  reasonable  as  the  opinion  of  the 
rest  that  agree,  yet  if  his  judgment  be  not  satis- 
fied, one  disagreeing  can  be  no  more  criminal 
than  four  or  five  disagreeing  with  the  rest. 

2.  A  juror  would  not  agree  with  his  fellows 
for  two  days,  and  being  demanded  by  the 
judges,  if  he  would  agree  ;  said,  he  would  first 
die  m  prison  ;  whereupon  be  was  committed, 
and  the  verdict  of  the  11  taken;  but  upon 
better  advice  the  verdict  of  the  11  was  quasht, 
and  the  juror  discharged  without  fine,  and  the 
justices  said,  the  way  was  to  carry  them  in 
carts,  until  they  agreed,  and  not  by  fining  them  ; 
and  as  the  judges  erred  in  taking  the  verdict  of 
11,  so  they  did  ia  imprisoning  she  ISth ;  and 


this  case  makes  strongly  that  the  jaror  i 

to  be  fined,  who  disagreed  in  judgment  onlj. 

[41  Ass.  p.  11.] 

Much  of  the  office  of  jurors,  in  order  to 
their  verdict,  is  ministerial,  as  not  withdrawing 
from  their  fellows,  after  they  are  sworn,  not 
withdrawing  after  challenge,  and  being  tried  ia 
before  they  take  their  oath,,  not  receiving  from 
either  side  evidence  after  their  oath  not  gives 
in  court,  not  eating  and  drinking  before  their 
verdict,  refusing  to  give  a  verdict,  and  the  like; 
wherein  if  they  transgress,  they  are  finable; 
but  the  verdict  itself,  when  given,  ia  not  aa 
act  ministerial,  but  judicial,  and  according  to 
the  best  of  their  judgment,  for  which  they  are 
not  finable,  nor  to  be  punished,  but  by  attaint. 
36  H.  6,  f.  87,  Br.  Jurors  18. 

3.  The  Case  of  7  R.  3,  Title  Comas*  Fits, 
108,  was  cited,  where  upon  acquittal  of  a  coav 
uton  thief,  the  judge  said.  The  jury  ooebttobt 
bound  to  his  good  behaviour,  during  his  life  : 
But  saitb  the  book,  <  quere  per  quel  ley,'  but  that 
was  only  gratis  dictum  by  the  judge,  for  no 
such  thing  was  done,  as  binding  them. 

4.  Bradthaw  and  Salmon's  Case  was  urged, 
where  a  jury  had  given  excessive  damages  upon 
a  trial  in  an  action  of  covenant,  and  the  court 
of  Star  Chamber  gave  damages  to  the  coo> 
plainant  almost  as  high  as  the  jury  had  given 
upon  the  trial :  But  the  jury,  who  gave  the 
damages,  were  not  questioned  :  Though,  saith 
the  book,  they  might  have  been,  because  they 
received  briefs  from  the  plaintiff,  for  whom  they 
gave  damages,  which  was  a  misdemeanor; 
but  the  eipress  book  is,  That  the  jury  could 
not  be  punished  by  information  for  the  exces- 
sive damages,  but  only  by  attaint,  therefore  not 
for  their  false  verdict  without  other  misde- 
meanor; which  answers  tome  other  cases  al- 


ledud.    [Hob.  f.  114.] 

Nor  can  any  man  shew  (though  it  was  said) 
That  a  jury  was  ever  punished  upon  an  infor- 
mation, either  in  law,  or  in  the  war  Chamber, 
where  the  charge  was  only  for  finding  against 
their  evidence,  or  giving  an  untrne  verdict,  un- 
less irabracery,  subornation,  or  the  like,  were 
joined. 

5.    It  was  said,  a  perjury  ta  ffrie  curt*  is 


punishable  by  the  judge;  and  such  is  it  if  jurors 
go  against  their  evidence  ;  perhaps^  a 


may  "be  punished  for  perjury  s»  fad 
(which  I  will  net  maintain  to  be  law)  but  a 
jury  can  never  be  so  punished,  because  the 
evidence  in  court  is  not  binding  evidence  to  a 
jury,  as  hath  been  shewed. 

6.  Some  records  were  cited,  of  finest** 
amcekmento  ;  no  doubt  it-  ia  an  article  in- 
quire ble  in  every  Oyer  and  Tereaiaer,  and  one 
jury  may  find  it  upon  another. 

7.  Braynea  Case  was  «rt*d>  but  the  jurors 
were  there  fined  for  a  manifest  combination  to 
delude  the  court,  by  agreeing  upon  two  ver- 
dicts, and  concealing  the  latter,  if  the  court 
would  be  satisfied  with  the  Banner.  [44  EL 
Cr.  778.1 

8.  Wharton's  Case,  reported  by  two  re- 
porters! YelvertoasaithyTlisitbejuo^  whess- 
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•f  Popbam  was  one,  and  a  privy  counsellor, 
were  very  angry,  and  fined  the  jury  for  their 
verdict,  and  finding  against  direction. 

In  those  reports  that  pass  under  the  name  of 
Noy's,  the  same  case  is  reported  with  this,  that 
the  judges  conceived  the  jury  had  been  unlaw- 
fully dealt  with  to  give  that  verdict ;  which,  if 
true,  the  fining  was  lawful,  and  the  case  therein 
reported  short  by  Yelverton. 

9.  WagstaflTs  Case,  in  the  King's  Bench 
lately,  was  the  same  with  the  present  Case ; 
but  by  the  record  it  is  reasonable  to  think  the 
jurors  committed  some  fault  besides  going 
against  their  evidence,  for  they  were  unequally 
fined. 

But  however,  all  the  judges  having,  upon 
this  return,  resolved,  That  finding  against  the 
evidence  in  court,  or  direction  of  the  court 
barely,  is  no  sufficient  cause  to  fine;  the  jury 
answers  all  these  cases,  if  not  answered  be- 
fore. 

10.  There  remains  Southwell's  Case,  re- 
ported by  Leonard ;  some  cases  out  of  the 
Court  of  Wards  in  Lannov's  Case,  reported  by 
serjeant  Moore,  f.  730,  where  jurors  were  sent 
f  the  Fleet,- or  threatened  to  be  sent,  for  not 
finding  offices  according  to  the  direction  of  the 
court.    [Lannoys  C.  Moore  730.] 

1.  An  inquest  of  office  is  not  subject  to  an 
attaint 

2.  It  neither  determines  any  man's  right, 
nor  doth  any  party  put  any  trial  upon  them. 

3.  They  are  only  to  find  naked  matter  of 
fact,  as  the  books  are  of  3  H.  7,  f.  10  b.  and  S 
H.  4,  f.  5,  a.  but  principally  an  office  for  the 
king  is  in  many  cases,  as  necessary,  as  an  entry 
for  a  common  person,  without  which  he  can 
never  come  by,  or  try  bis  right,  nor  can  the 
king,  without  an  office,  know  whether  he  hath 
a  right  to  a  ward,  a  mortmain,  or  the  like ; 
and  as  it  is  an  injury  to  hinder  a  man  from  his 
entry,  whereby  his  right  may  be  tried,  so  it  is 
not  to  find  an  office  for  the  king,  whereby  his 
right  may  be  tried,  which,  concludes  no  man, 
but  enables  the  king  to  a  trial  of  his  right,  and 
in  truth  is  only  a  finding  of  matter  of  fact,  and 
no  more. 

Therefore  perhaps  it  may  bean  offence,  as  of 
a  witness  refusing  his  Testimony,  not  to  find  an 
office  for  the  king,  when  clear  uroof  is  made  of 
the  matter  of  fact ;  but  if  proof  be  not  made  at 
all,  or  be  altogether  doubtful,  or  that  the  mat- 
ter be  matter  of  law,  the  Iuquest  may  find  an 
Ignoramus,  which  a  jury,  npon  a  trial,  can 
never  do :  But  of  this  I  shall  say  no  more,  it 
concerning  not  the  case  in  question. 

Precedents.  That  the  Court  of  Common 
Pleas,  upon  Habeas  Corpus,  hath  dis- 
charged persons  imprisoned  by  other 
Courts,  upon  the  insufficiency  of  the  re- 
turn only,  and  not  for  privilege. 

Sir  Anthony  Roper,  committed  by  the  High 
Commission  Court,  discharged  absolutely  in 
the  Common  Pleas,  as  unlawfully  committed 
and  detained,  without  any  mention  of  privi- 
lege. 


George  Milton,  imprisoned  for  contempt, 
scandalous  words  of  the  Court,  and  convicted 
of  drunkenness;  the  causes  resolved  insuf- 
ficient, and  therefore  dimittitnr  a  prisona,  and 
the  gaoler  discharged  of  him;  but  he  gave  bail 
to  attend  the  pleasure  of  the  Court.  [5  Jac. 
Sir  Anthony  Roper's  Case,  IS  Rep.  Sir  William 
Chanteys  C.  and  Edward  Thicknes  C.  IS  Rep, 
8  Jac] 

Elisabeth  Ash  committed  by  the  High  Com- 
mission, pro  Unocinio,  in  like  manner  dis- 
charged ;  the  cause  being  insufficient  to  detain 
her  iu  prison,  or  to  hinder  her  from  the  privi- 
lege of  that  Court,  but  no  other  mention  of 
privilege  put  in  bail,    [4  Car.  1.]  . 

Richard  Hayes,  for  refusing  to  do  penance, 
as  injoined,  committed  by  the  High  Commis- 
sion, the  cause  judged  insufficient  to  commit, 
but  gave  bail  as  before ;  he  demanded  a  Habeas 
Corpus  bv  reason  of  privilege.     [7  Jac] 

But  it  is  to  be  observed,  That  privilege  lies 
only  where  a  man  is  officer  of  the  Court,  or 
hath  a  prior  suit  in  the  Common  Pleas  depend- 
ing, and  is  elsewhere  arrested  to  answer,  and 
molested,  that  he  cannot  prosecute  his  suit,  he 
is  then  privileged  justly,  and  without  wrong, 
because  bis  prosecutor,  elsewhere  might  have 
sued,  if  he  pleased,  in  the  Common  Pleas. 

All  privilege  is  either  for  officers,  clerks,  or 
attorneys  of  tlie  Court,  not  to  be  sued  else- 
where ;  or  for  persons  impleading  or  impleaded, 
having  priority  of  suit  in  the  Common  Pleas, 
arrested  or  sued  in  other  jurisdictions ;  or  for 
the  menial  servants  of  such  officers. 

These  privileges  are  not  detrimental  to  any, 
because  whoever  hath  occasion  to  sue  an  officer, 
or  any  other,  having  priority  of  suit  as  before, 
is  not  restrained  to  sue  them  in  the  Common 
Pleas,  but  is  restrained  from  suing  elsewhere. 
And  this  is  the  true  privilege  of  the  Court. 

And  the  way  of  enjoying  this  privilege,  was, 
by  writs  of  privilege  to  supersede  the  proceed- 
ing of  other  Courtn  against  such,  who  had  the 
privilege  of  the  Common  Pleas,  as  is  yet  ordi- 
nary in  the  cases  of  attorneys,  officers,  and 
clerks. 

And  in  such  writs  the  cause  of  privilege  is 
mentioned,  and  as  to  their  menial  servants,  if 
not  true,  may  be  traversed.  As  SS  H.  6.  38. 
Debt  was  brought  against  baron  and  feme,  and 
a  supersedeas  out  of  the  Chancery,  was  cast 
for  the  baron,  as  menial  servant  tn  an  officer  of 
Chancery ;  whereupon  the  plaintiff  said  it  was 
contained  in  the  writ  that  the  husband  was 
menial  servant  to  R.  J.  del  Chancery,  whereas 
he  was  not  his  menial  servant,  and  thereupon 
issue  was  taken.  But  quere  of  the  officers  ap- 
pearing of  record  in  the  Court  may  be  tra- 
versed.* 

Hence  it   follows,    Though  proceeding  in 

*  SI  JI.  6.  f.  SO.  SS  H.  6.  f.  38.  94  H.  6.  f. 
15.— Vide  Dyer  IS  El.  f.  S87.  pi.  48.— Vid. 
the  supersed.  for  clerks  of  the  Court,  and  for 
attorneys  anciently,  and  their  great  difference. 
Reg.  Jud.  f.  84.  a.  But  now  attorneys  are  in- 
rolled  as  well  as  officers. 
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other  Courts  against  a  person  privileged  in 
Banco,  might  be  superseded,  yet  ir  was  when 
the  matter  proceeded  upon  in  such  Courts, 
might  as  well  be  prosecuted  in  the  Common 
bench ;  but  if  a  privileged  person,  in  Banco, 
were  sued  in  the  Ecclesiastical  Courts,  or  be- 
fore the  High  Commission,  or  constable  aud 
marshal,  for  things  whereof  the  Common  Pleas 
had  no  cognizance,  the;  could  not  supersede 
that  proceeding  by  privilege.  And  this  was 
tbe  ancient  reason  and  course  of  privilege. 

1.  Another  way  of  privilege,  by  reason  of 
suit  depending  in  a  superior  Court,  is,  when  a 
person  impleading  or  impleaded,  as  in  the 
Common  Bench,  is  after  arrested  in  a  civil 
Action  or  plaint  in  London,  or  else-.*  here,  and 
by  Habeas  Corpus  is  brought  to  the  Common 
Pleas,  and  the  arrest  and  cause  returned  ;  if  it 
appear  to  the  Court,  That  the  arrest  in  London 
was  after  the  party  ought  to  have  had  the  pri- 
vilege of  the  Common  Pleas ;  he  shall  have 
bis  privilege  allowed,  and  he  discharged  of  hi* 
ftfrest,  and  the  party  left  to  prosecute  his  cause 
of  action  in  Loudon,  iu  the  Common  Pleas,  if 
he  will. 

2.  If  the  cause  of  the  imprisonment  returned, 
be  a  lawful  cause,  but  which  cannot  be  prose- 
cuted in  the  Common  Pleas,  as  felony,  treason, 
or  some  cause  wherein  the  High  Commission, 
Admiralty,  or  other.  Court,  had  power  to  im- 
prison lawfully,  then  the  party  imprisoned, 
which  did  implead,  or  was  impleaded  in  the 
Common  Bench  before  such  imprisonment,  shall 
not  be  allowed  privilege,  but  ought  to  be  re- 
manded. 

3.  The  third  way  is,  when  a  man  is  brought 
by  Habeas  Corpus  to  the  Court,  and  upon  re- 
turn of  it,  it  appears  to  the  Court,  That  he  was 
against  law  imprisoned  and  detained,  though 
there  be  no  cause  of  privilege  for  him  in  this 
Court,  he  shall  never  be  by  the  act  of  the 
Court  remanded  to  bis  unlawful  imprisonment, 
for  theo  the  Court  should  do  an  act  of  injus- 
tice in  imprisoning  him,  de  novo,  against  law, 
whereas  tne  Great  Charter  is,  *  Quod  nullus 
'  liber  homo  imprisonetur  nisi  per  legem  terra ;' 
This  is  the  present  case,  and  this  was  the  case 
upon  all  the  precedents  produced  and  many 
more  that  might  be  produced,  where  upon 
Habeas-  Corpus,  many  have  been  discharged 
and  bailed/  though  there  was  no  cause  of  privi- 
lege in  the  case. 

This  appears  plainly  by  many  old  books,  if 
the  reason  of  them  be  rightly  taken,  For  insuf- 
ficient causes  are  as  do  causes  returned ;  and 
to  send  a  man  back  to  prison  for  no  cause  re- 
turned, seems  un  worthy  of  a  Court. 

If  a  man  be  impleaded  by  wiit  in  the  Com- 
mon Pleas,  and  is  after  arrested  in  London 
upon  a  plaint,  thereupon  a  Habeas  Corpus  he 
•hall  have  privilege  in  tne  Common  Pleas,  if 
the  writ,  upon  which  he  is  impleaded,  bear  date 
before  the  arrest  in  London,  and  he  returned, 
although  the  plaintiff  in  the  Common  Pleas  be 
nonsuit,  essoined,  or  will  not  appear,  and  con- 
sequently tbe  case  of  priviledge  at  an  end  be- 
fore the  G*rput  cum  causa  returned ;  but  if  the 


first  writ  be  not  returned,  dtere  is  no  record  in 
Court  that  there  is  such  a  defendant.  [9  11.  6. 
54.  58.  Br.  n.  5.  14  H.  7.  f.  6.  n.  19.  9  E.  4. 
47.  n.  24.  12  II.  4.  f.  24.  n»  11.  Br.] 

The  like  where  a  man  brought  debt,  is 
Banco,  aud  after  for  the  same  debt  arrested 
the  defendant  in  London,  and  became  nooses 
in  Banco ;  yet  the  defendant,  upon  a  Habeas 
Corpus,  had  his  privilege,'  because  he  has 
cause  'of  privilege  at  the  time  of  tbe  arrest, 
14  If .  7.  6.  Br.  Privilege,  n.  19. 

The  like  case  0  E.  4,  where  a  man  appeared 
in  Banco,  by  i»  Cepi  Corpus,  and  found  waio- 
prise,  aud  had  a  day  to  appear  in  Court,  and 
Woie  his  day  was  arrested  in  London,  and 
brought  a  Corpus  cum  causa  in  Banco  Regis, 
at  which  day  the  plaintiff  became  nonsuit,  jet 
lie  wub  discharged  from  the  Serjeant  at  London, 
because  lti»  arrest  there  was  after  bis  arrest 
in  Banco,  aud  consequently  unlawful,  9  E.  4.  £. 
47.  Br.  privilege  !?4,  and  a  man  cannot  be  im- 
prisoned at  the  same  time  lawfully  in  tao 
Courts, 

The  Court  of  King's  Bench  cannot  pretend 
to  the  only  discharging  of  prisoners  upon  Ha- 
beas Corpus,  unless  in  case  of  privilege,  for  the 
Chancery  may  do  it  without  question. 

And  the  srme  book  is,  That  the  Common 
Pleas  or  Exchequer  may  do  it,  if  upon  return 
of  the  Habeas  Corpus,  it  appear  the  imprison- 
ment is  against  law. 

An  Habeas  Corpus  may  be  had  out  of  the 
King's  Bench  or  Chancery,  though  there  be  no 
privilege,  &c.  or  in  the*  Court  of  Common* 
Pleas,  or  Exchequer,  for  any  officer  or  privi* 
leged  person  there ;  upon  which  writ  the  gaoler 
mu-<t  return  by  whom  he  was  committed,  and 
the  cause  of  his  imprisonment ;  aud  if  it  ap- 
peared that  his  imprisonment  be  just  and  law- 
ful, he  shall  be  remanded  to  the  former  gaoler; 
but  if  it  shall  appear  to  the  Court  that  he  was 
imprisoned  against  the  law  of  tbe  land,  they 
ought,  by  force  of  this  statute,  to  deliver  him'; 
if  it  be  doubtful  and  under  consideration,  hs 
may  be  bailed.— The  King's  Bench  may  bail, 
if  they  please,  in  all  cases;  but  the  Common* 
bench  must  remand,  if  the  cause  of  the  impri- 
sonment returned  be  just. 

The  writ '  de  homine  replegiando,'  is  as  well 
returnable  in  the  Common  Pleas,  as  in  the 
King's  Bench. 

All  prohibitions  for  ineroaching  jurisdiction 
issue  as  well  out  of  the  Common  Pleas  as 
King's  Bench. 

Quashing  the  order  of  commitment  upon  a 
certiorari,  which  the  King's  Bench  may  do, 
but  not  the  Common  Pleas,  is  not  material  in 
this  case. 

1.  The  prisoner  is  to  be  discharged  or  re- 
manded barely  upon  the  return,  and  nothing 
else,  whether  in  the  King's  Bench,  or  Common 
Pleas. 

2.  Should  the  King's  Ifcncfa  have  the  order 
of  commitment  certified  and  quashed,  before 
the  return  of  the  Habeas  Corpus,  or  after,  what 
will  it  avail  the  prisoners;  they  cannot  plead 
nul  titl  record,  iu  the  ootcase  or  the  other* 
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3.  In  elf  the  precedents  shewed  in  the  Com- 
mon Pleas,  or  ia  any  that  can  be  shewed  ie 
tbe  King's  Beach,  upon  discharging  tbe  pri- 
soner by  Habeas  Corpus,  nothing  can  be  shew* 
ed  of  feasting  the  orders  or  decrees  of  that 
Court,  that  made  the  wrong  commitment. 

4.  It  is  manifest,  where  the  King's  Beoeh 
bath,  opon  Habeas  Corpus,  discharged  a  pri- 
eooer  committed  by  the  Chencery,  the  person 
bath  been  again  re-committed  for  tfce  tame 
cause  by  the  Chancery,  and  re-deli  vered  by  the 
King's  Bench;  but  uo  quashing  of  the  Chan- 
cery order  for  commitment  ever  heard  of. 
[GiaovuTs  C.  Moore  f.  836.] 

5.  In  such  cases  of  re-commitment,  the  party 
hath  other  and  proper  remedy  besides  a  new 
Habeas  Corpus;  of  which  I  shall  not  speak 

BOW. 

6.  ft  is  known,  That  if  a  man  recover  in 
assise,  and  after  ia  a  re-disseisin,  if  the  first 
judgment  be  reversed  in  the  assise,  the  judg- 
ment'in  the  redisseistn  is  also  reversed.  So  if  a 
swan  recover  in  waste,  and  damages  given,  for 
which  debt  is  brought  (especially  if  the  first 
judgment  be  reversed  before  executioo)  k  de- 
stroys the  process  for  the  damages  in  debt, 


though  by  several  originals.  But  it  may  be 
said,  That  in  a  Writ  of  Error  in  this  kind,. the 
foaedetion  is  destroyed,  and  no  such,  record  is . 
left. 

But  as  to  that  in  Drury*s  case,  8  Rep.  an 
outlawry  issued,  and  process  of  Capias  upon 
the  outlawry,  the  sheriff  returned,  non  etf  in* 
'oentut  1  and  the  same  day  the  party  came  into 
Court  and  demanded  Oyer  of  the  oiigeitt  which- 
was  the  warrant  of  the  outlawry ;  and  shewed 
the  exigent  to  be  altogether  uncertain  and  in- 
sufficient, and  consequently  the  outlawry  de- 
pending opon  it  to  be  null.  And  the  Court 
gave  judgment  accordingly,  tlwugh  the  record 
of  the  outlawry  were  never  reversed  ly  error;' 
which  differs  not  from  this  case,  where  the 
order  of  commitment  is  judicially  declared  il- 
legal, though  not  quashed  or  reversed  by  error, 
and  consequently  whatever  depends  upon  it, 
as  the  fine  and  commitment  doth,  and  the 
outlawry  in  the  former  case  was  more  the  king's 
interest,  than  the  fine  in  this.  ' 

The  Chief  Justice  delivered  the  Opinion  of 
the  Court, 'and  accordingly  the  Prisoners' were 
discharged. 


232.  Proceedings  in  the  House  of  Commons  against  the  Duke  of 
Lauderdale*,  25  Charj.es  II.  a.  d.  1674* 


THE  Commons9  House  of  King  Charles  the 
second's  Long  Parliament  had  in  their  11th 
eessiqn  manifested*  much  discontent.  They 
bad  devoted  much  attention  to  the  considera- 
tion of  Grievances.  OntheSlstofOctober,lo*7S, 
they  resolved :  "  That  this  house,  considering 
the  present  condition  of  the  nation,  will  not 
take  into  aov  farther  debate,  or  consideration, 
amy  Aid,  or  Supply,  or  Charge  upon  the  subject, 
-before  the  times  of  payment  of  the  eighteen 
snouths  Assessment,  &c.  granted  last  session, 
be  aspired :  unless  it  sbaM  appear,  that  the  ob- 
stinacy of  the  Dutch  snail  render  it  necessary ; 
wot  before  this  kingdom  be  effectual  I  v  secured 
eVom  the  dangers  of  Popery,  and  popish  conn- 
ects and  counsellors,  and  the  other  present 
{Grievances  be  redressed." 

On  the  4th  of  November,  after  the  Speaker 
^Seymour,  against  whom  in  the  preceding  week 
several  objections  and  reproaches  had  been  al- 
leged in  toe  bouse  bj  different  members)  who 
came  not  to  the  house  till  10  o'clock,  though  the 
-house  was  the  day  before  adjourned  to  eight, 
bad  been  caNed  to  the  Chair  by  a  great  voice, 
be  at  last  took  the  chair ;  end  then  sir  Robert 
Themes  moved  to  take  into  bis  consideration 
the  business  of  evil  counsellors,'  as  •  a  griev- 
ance/ binud  the  other  day,  and  would  name 
one,4 the  duke  of  J^&uderdale.'    The  word  was 


*  "  The  duke  of  Lauderdale  had  been  for 
■oany  years  a  cealous  Covenanter  t  hut  in  16*4? 
be  turned  to  the  king's  interest ;  and  had  con- 
tinued a  prisoner  all  the  while  after  Worcester 
fight,  where  be  was  taken.    He  was  kept  for 

TOU  YI. 


no  sooner  out  of  his  mouth  but  the  usher  of  the 


?  years  in  the  Tower  of  London,  m  Port* 
land  Castle,  and  in  other  prisons,  till  he  was 
set  at  liberty  by  those  who  called  home  the 
king.  He  wss  very  learned,  not  only  in  Latin,' 
in  which  he  was  a  master,  but  in  Greek  and 
Hebrew.  He  was  a  roan,  (as  the  duke  of 
Buckingham  called  him  to  me)  of  a  blundering 
understanding;  He  was  haughty  beyond  ex- 
pression, abject  to  those  he  saw  he  must  stoop 
to,  but  imperious  to  all  others.  He  bad  a  vio- 
lence of  passion,  which  carried  him  often  to 
fits  like  madness,  in  which  he  had  no  temper. 
He  was  the  coldest  friend,  and  the  viotentest 
enemy  I  ever  knew.  He  at  first  seemed  to  d«r 
spise  wealth ;  but  he  delivered  himself  up  af- 
terwards to  luxury  and  sensuality.  He  was  in 
his  principles  much  against  Popery  and  arbi* 
trary  government ;  ana  yet,  by  a  fatal  train  of 
passions  and  interests,  he  made  way  for  the 
former,  and  had  almost  established  the  latter; 
and  whereas  some,  by  a  smooth  deportment, 
asade  the  first  beginnings  of  tyranny  lew  dis- 
cernible and  unacceptable  ;  be,  by  the  fury  of 
his  behaviour,  heightened  the  severity  of  his  rot- 
nistry,  which  was  more  like  the  cruelty  of  an  in* 
qeisition  than  the  legality  of  justice.  With  all 
this,  be  was  a  Presbyterian,  and  retained  his 
aversion  to  king  Charles  1,  and  his  party,  to  hit 
death  [which  happened  in  16**."]  Burnet.— 
Many  years  sifter  bis  death  there  was  published 
a  translation  by  him  of  Virgil's  Aneid,  wbicb 
had  been  «bewn  in  MS.  to  Dryden,  and  frasft 
which  he  has  borrowed  many  lines. 
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black  rod  knocked  at  the  door,  and  the 
serjean*  gave  notice  of  it  to  the  Speaker, 
who  forbade  sir  Robert  proceeding  any  far- 
•her.» 

The  next  session  commenced  on  the  7th  of 
January  1674,  and  on  the  12th  the  House  of 
Commons  resolved,  "  That  this  house  will  pro- 
ceed, in  the  first  place,  to  hare  Grievances 
effectually  redressed,  the  Protestant  Reli- 
gion, Liberties,  and  Properties,  effectually 
secured,  to  suppress  Popery,  and  to  remove 
persons  and  Counsellors,  popishly  affected,  or 
otherwise  obnoxious,  or  dangerous  to  the 
government/'  2.  "  That  the  humble  and 
hearty  Thanks  of  this  house  be  returned  to  his 
majesty  for  his  gracious  Promises  and  Assu- 
rances in  his  last  Speech,  and  for  those  Acts 
which  he  has  done  since  the  last  prorogation, 
towards  (he  suppressing  and  discountenancing 
of  Popery  ;  and  that  he  would  please  to  give 
order  for  the  Militia  of  London,  Westminster, 
and  Middlesex,  to  be  ready  at  an  hour's  warn- 
ing, and  the  other  Militia  of  the  kingdom  at 
a  day's  warning,  for  the  suppressing  any  tu- 
multuous meeting  of  Papists,  or  other  mal- 
content persons  whatsoever ;  and  that  the 
house  will  go  with  this  Address  to  his  majesty 
in  a  body." 

On  the  next  day  the  following  Proceedings 
took  place. 

Mr.  Stockdnle.  Many  Grievances  have 
been  represented ;  the  way  is  now,  how  you 
will  redress  your  grievances;  the  last  ses- 
sion produced  many  good  votes  as  to  that,  but 
we  were  prorogued ;  and  to  the  intent  that 
that  may  not  happen  again,  consider  that  the 
'same  Counsellors  are  interposing,  and  inter- 
preting our  intentions  may  procure  the  same 
prorogation;  therefore  moves  to  begin  with 
the  last  part  of  the  vote  first,  vix.  '  Evil  Coun- 
sellors/ You  cannot  have  Grievances  effec- 
tually redressed,  without  removing  those  that 

*  "  The  Address  (agreed  to  the  day  before) 
was  to  have  been  presented  this  afternoon ; 
but  the  king  disappointed  all  by  coming  unex- 
pectedly to  the  House  of  Lords,  and  ordering 
4he  Commons  to  atteud  bim.  It  happened  that 
the  Speaker  and  the  usher  both  met  at  the 
door  of  the  House  of  Commons,  and  the  Speaker 
being  got  within  the  house,  some  of  the  mem- 
bers suddenly  shut  the  door,  aud  cried  out 
'  To  the  Chair  !  To  the  Chair !'  wjbile  others 
eried,  <  The  Black  Rod  is  at  the  doer/  The 
Speaket  was  immediately  hurried  to  the  chair, 
and  then  it  was  moved,  1.  'That  our  Alliance 
with  France  was  a  Grievance.  2.  That  the 
Evil  Counsellors  about  the  king  were  a  Griev- 
ance. And  3..  That  tbe  duke  of  Lauderdale 
was  a  Grievance,  and  not  fit  to  be  trusted  or 
employed  in  any  office  or  place  of  trust'  Upon 
which  there  was  a  general  cry, «  To  die  Ques- 
tion !  To  the  Question  !'  But  the  Black  Rod 
knocking  earnestly  at  the  door,  the  Speaker 
leaped  out  of  .the  chair,  and  the  house  rose  in 
great  confusion/1    ficbard. 


have  advised  these  thing*,  and,  when  that  ii 
done,  he  perhaps  will  name  ooe. 

Sir  Robert  Thome*.  We  have  a  great  many 
Grievances  ;  hazard  of  Religion,  Counsellors 
advising  the  king  to  take  away  religion  and 
properties ;  must  name  one ;  (by  the  bye,  the 
Black  Rod  being  called  in  by  you,  Mr.  Speaker, 
tbe  last  session,  before  he  knocked,  he  could 
not  do  it  then)  a  person  that  has  contributed 
as  much  to  our  misfortuues  as  any  man; 
the  duke  of  Lauderdale.  —Yon  will m  have 
proofs  of  his  advice  by  four  of  your  members ; 
viz.  *  *  Your  majesty  is  bound  in  honour  to 
justify  your  Edicts;  I  wonder  at  tbe  confidence 
of  any  person  to  deny  your  majesty*!  Edicts, 
and  those  persons  that  do,  I  think,  deserve  u 
be  most  severely  punished  f.'  The  act  of  the 
Militia  in  Scotland,  '  which  forces  are  to  be  in 
a  readiness  to  be  called  to  march  into  England 
or  Ireland,  upon  any  service  where  the  honour, 
authority,  or  greatness  of  the  king  shall  be 
concerned.'  Other  gentlemen  know  more: 
he  has  great  forces  in  readiness  and  pay,  and 
for  no  other  end,  he  believes,  than  to  awe  us. 

Sir  Nich.  Carew.  We  should  never  have 
Grievances,  but  by  such  '  Counsellors :'  tbe 
duke  is  at  the  head  of  a  great  army  in  Scot- 
land ;  desires  that  we  may  move  the  king,  that 
he  may  keep  there  and  return  no  more  iott 
England. 

Sir  T.  Littleton,  the  words  are  ready,  and 
desires  you  will  order  the  gentlemen  that  heard 
them,  to  declare  them. 

Sir  R.  Thoma*  names  sir  Scroope  Ilowe, 
Mr.  Man,  and  Mr.  Robert  Pierpoint,  who 
heard  the  words,  and  lord  St.  John. 

Lord  St.  John.  Tbe  last  session,  February 
he  was  called  to  do  it,  but  then  refused,  because 
there  was  a  dispute  then  betwixt  the  duke  of 
Lauderdale  and  himself;  Mr.  Howe,  then  sick, 
being  concerned  for  Mr.  Whalley,  desired  him 
to  go  hear  the  business  at  the  Council,  where 
Mr.  Whalley  (a  justice  of  peace  in  Notting- 
hamshire) was  summoned,  who  had  com- 
mitted a  preacher  contrary  to  the  Declaration. 
Whalley  was  to  answer  the  contempt,  the  par- 
son had  no  licence  to  preach,  but  entry  was 
made  of  it  in  the  Secretary's  Book ;  a  lav 
bound  Whalley,  and  a  Declaration  did  not 
bind  him.  Lauderdale  then  spoke  the  words 
mentioned  by  sir  Robert  Thomas,  that  he  won- 
dered at  the  words  and  said,  '  Lauderdale  may 
be  questioned  in  parliament/    Some  members 

*  The  expressions  mentioned  in  the  Jour- 
nal are,  "  Your  majesty's  Edicts  ought  to  be 
obeyed ;  for  your  majesty's  Edicts  are  equal 
with  the  laws,  and  ought  to  be  observed  in  the 
first  place." 

f  u  A  gentleman,  there  present,  iu formed 
me,  that  the  king  should  say  to  Mr.  Penyswa 
Whalley  (the  person  then  before  the  council) 
'  I  wonder  that  you  should  withstand  my  De- 
claration. I  would  have  you  know,  that  I  *iU 
be  obeyed  according  to  my  interpretation  of 
the  law,  and  not  yours ;  and  if  you  will  not  I 
shall  put  in  those  that  will/"    Grey. 
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is  raised  to  march  into  England,  &e.  or  for  any 
other  cause  wherein  ( the  king's  honour  or  great- 
ness may  be  concerned ;'  but  the  greatness  of 
the  king  consists  in  governing  a  free  people  ; 
the  parliament  supplied  and  brought  him  from 
banishment,  and,  because  the  king  would 
hearken  to  their  advice,  they  must  he  proro- 
gued, the  juncture  of  their  time  not  being  fit 
for  the  fleet  against  Holland  ;  they  suppose  we 
would  give,  and,  if  not,  the  necessity  must 
justify  raising  of  money :  what  benefit  dad  «e 
but  fruitless  battles  at  sea,  and  engaging  us,  by 
the  French,  with  his  allies?  The  king  was  per- 
suaded that  the  parliament  would  not  assist 
his  interest,  but  doubts  not  but  time  will  de- 
monstrate the  contrary :  when  we  would  have 
reached  these  men,  we  were  prorogued,  and 
now  there  is  a  necessity  of  giving  money  ;  the 
king's  credit  lost,  the  people  poor,  jealousies 
great,  and  all  might  have  been  remedied 
by  our  meeting. — Lauderdale  asserted  *  i/ diets 
superior  to  law,'  and  it  was  spoken  in  die  pre- 
sence of  the  kin£  and  council ;  no  greater 
argument,  though  some,  he  doubts  not,  have- 
done  it  privately,  but  he  publicly:  Ha* 
milton'4  book  asserts  the  king's  authority 
of  raiding  Money  without  Parliament,  and 
it  was  countenanced  by  Lauderdale  in  1667i 
When  lord  Rothes  was  commissioner,  then 
was  the  foundation  of  this  army,  but  it 
came  not  to  maturity  till  1669,  when  Lau- 
derdale was  commissioner;  it  was  then  kept 
on  foot,  and  boasted  of;  it  is  not  unknown 
at  what  vast  greatness  this  person  has  lived, 
thereby  bringing  the  king  into  "necessity,  and 
disobliging  the  house,  that  we  should  not  sup- 
ply :  Lauderdale  sued  out  the  king's  pardon  ; 
anew  trick  our  great  men  have  gotten,  fearing 
our  enquiry,  and  would  arm  themselves  against 
us  with  the  king's  pardon ;  let  this  be  consi- 
dered and  weighed  well :  less  crimes  than  these 
have  brought  men  to  the  scaffold,  but  the 
temper  of  this  house  is  not  desirous  of  blood. 
The  5th  R.  2.  counsellors  were  removed  with* 
out  cause :  the  people  only  spoke  ill  of  them. 
11  R.  2.  the  duke  of  Ireland,  and  sir  John 
Crosby  were  impeached;  the  people  spoke 
ill  of  tbem,  20  Hen.  6.  the  lord  Dudley  for 
the  same  cause:  It  may  be  the  case  of  peer* 
of  England,  and  this  upon  ho  other  article 
but  merely  the  people  speaking  ill  of  them.  3d 
C.  1.  remonstrance  against  the  duke  of  Bucket 
bishop  Neale,  arch-bishop  Laud,  to  be  removed 
as  evil  counsellors :  moves,  "  That  this  great 
person,  the  duke  of  Lauderdale,  may  for  ever 
be  removed  from  the  king's  presence." 

Mr.  Secretary  Coventry.  To- condemn  a  man, 
without  hearing,  he  never  knew  the  precedent 
before  in  this  house. 

Mr.  StockdaU.  If  for  taking  away  blood, 
witnesses  must  be  sworn ;  but  to  remove  this 
man  you  have  testimony  sufficient  to  ground 
an  Address  to  the  king ;  so  notorious  a  man A 

Sir  Rob.  Carr.  A  person  was  accused,  and 
you  gave  a  day  :  moves  to  consider  of  it. 

Col.  Birch.  It  is  true,  there  was  a  person 
had  a  day,  but  he  had  no  pardon,  and  he  would 


being  present,  Lauderdale  spoke  as  before, 
none  else  of  the  Council  spoke,  and  all  were 
bid  to  withdraw. 

Sir  Scroop*  Howe  averred  the  words  as  be- 
fere ;  Mr.  Pierpoiut,  and  Mr.  Man  likewise* 

Sir  T.  Littleton.  Now. you  are  possessed 
•f  this,  be  shall  offer  his  sense ;  the  last  session, 
we  were  cut  off  in  the  beginning ;  in  Scotland, 
an  army  is  raised  by  this  great  duke ;  though 
by  act  of  parliament,  yet  his  power  is  great, 
and  the  army  under  his  power:  it  is  in  vain  to 
net  here,  without  converting  our  thoughts  to 
Scotland.  Pray  God  I  this  be  not  elsewhere : 
a  roan,  so  principled  and  arbitrary  !  You  had 
need  look  about  you ;  needs  say  nothing  to 
aggravate,  the  bare  thing  aggravates  itself;  e 
cloud  hangs  over  us,  and  it  is  high  time  it  was 
scattered  ;  it  has  made  Counsellors  in  England 
so  much  the  bolder ;  moves  *  to  address  the 
king  to  exclude  the  duke  of  Lauderdale  from 
hit  Councils  in  England ;'  keep  him  from 
councils  here,  and  you  may  shake  bis  autho- 
rity in  Scotland :  he  is  in  all  respects  a  com- 
moner*, and  so  we  cannot  clash  with  the 
Lords  in  point  of  trial ;  there  are  20,000  foot, 
and  2,1)00  horse,  ready  in  Scotland,  and  no 
colour  for  it;  a  man  of  such  principles  is  not 
fit  to  be  trosied  with  such  an  army,  nor  with 
eur  councils,  an<j,  without  any  more  ceremony, 
would  address  the  king,  as  he  is  a  commoner. 

Sir  C.  Harbord  has  a  double  charge  against 
him,  that  of  the  army  in  Scotland,  and  his 
words  at  the  Council  here.  You  may  miss  of 
trial,  but  an  Act  may  reach  him. 

Mr.  Dalmahoy  has  heard  the  duke  of  Lau- 
derdale deny  the  words;  he  was  not  in  Scot- 
land when  the  Act  about  the  Militia  was  made; 
he  knows  not  who  was  then  commissioner. 

Mr.  Powle  supposes  that  every  man  is  sensi- 
ble of  a  pernicious  design  to  alter  the  govern- 
ment, and  these  Counsellors  have  brought  us 
to  the  brink  of  destruction ;  we  have  a  gra- 
cious prince,  but  the  great  design  was,  first  to 
abuse  the  king,  and  then  to  oppress  the  people, 
fearing  bis  good  disposition  to  us ;  the  Triple 
League  was  made  to  check  a  great  prince; 
to  ruin  the  Protestant  religion  was  the  design, 
and,  without  Money,  that  was  not  to  be  car- 
ried on,  which  money  was  given  for  the  main- 
taining the  Triple  Alliauce ;  and  then  more 
money  was  got,  by  stopping  the  Exchequer,  to 
the  undoing  of  many  hundreds  of  persons.—- 
Then  a  Declaration  for  the  ease  of  tender 
consciences,  and,  under  pretence  of  Tolera- 
tion, suspending  by  it  all  ecclesiastical  laws, 
and,  in  consequence,  laying  all  laws  aside; 
upon  the  declaration  of  war  against  Holland, 
armies  were  raised,  and  popish  officers  at  the 
head  of  them,  and  in  places  of  civil  authorities, 
honours,  and  dignities;  then  Popish  officers 
are  sent  over  into  Ireland,  Papists  put  into 
trust  and  office  there ;  then  in  Scotland,  an  army 

*  The  Duke  was  at  this  time  only  a  Peer  of 
Scotland.  But  in  June  following  he  was 
created,  an  English  peer,  by  the  title  of  earl  of, 
Guilford.  , 
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have  Lauderdale  sent  where  'Edicts' are  is 
fashion. 

Sir  John  Duncombe.  It  it  bird  to  condemn 
a  man  without  being  heard  ;  *  removed  from 
the  king's  presence' is  as  hard  a  judgment  as  a 
man  can  hate :  thinks  it  worth/  consideration 
to  give  him  a  day.  . 

Sir  John  Trevor.  If  you  proceed  merely  to 
suspend  him  from  the  king's  '  Councils,'  you 
may  do  it,  but  if  from  the  ting's  '  presence,' 
where  no  manner  of  proof  is  taken,  yon  ought 
to  gire  him  a  day ;  by  way  of  confiscation,  or 
attainder,  you  give  time*  bot  as  to  '  removal 
from  counsels,'  yon  need  give  none. 

Mr.  Howe.  He  was  the  mast  active  person 
to  bring  the  late  king  to  his  murder :  he  was 
solicitor. from  Scotland  to  bring  the  late  king 
to  the  block,  aud  to  destroy  this  king  by  giving 
ill  advice  to  him. 

,  Mr.  Gurnmay  has  often  heard  that  this 
man  brought  the  declaration  from  Scotland  to 
bring  the  late  king  to  the  block,  and  those  peo- 
ple had  a  horror  for  the  fact  would  have  him 
come  and  answer  it  here,  and  all  that  arc  con- 
cerned with  hira  :  be  has  heard  of  one  Murray 
kept  in  the  Tower,  by  the  instigation  of  Lau- 
derdale, for  complaining  against  him  ;  tbtae  are 
violences,  when  no  writs  of  Habeas  Corpus  can 
be  bad ;  and  would  send  to  the  Gatehouse, 
where  he  rows  stands  committed,  for  the  Mit- 
timus: you  will  find  it  of  his  own  making,  and 
illegal:  agrees  to  the  Address  for  removing 
him ;'  and  would  have  a  Bill  to  make  it  treason 
if  ever  he  return  hither  again. 

Mr.  Sec.  Coventry.  If  be  be  guilty  of  this 
torrid  crime  alledged,  will  not  defend  him ; 
neither  will  he  condemn  him  without  proof. 

Sir  John  Birkenhead.  The  duke  of  Ireland, 
Oxford,  and  Somerset,  had  a  day  assigned  them 
—No  man  has  been  banished  the  king's  pre- 
sence on  this  formality,  though  you  cannot 
have  greater  evidence ;  it  may  be  he  may  con- 
fess it ;  many  things  are  law  in  Scotland,  and 
not  so  here ;  would  not  have  a  precedent  to 
reach  every  body :  assign  him  a  day,  and  you  will 
tread  more  safely,  aad  do  him  right,  and  no 
nan  wrong. 

Sir  Thomas  Littleton  has  heard  a  great  man 
in  the  Rump,  and  a  counsellor  then,  say, 
'  That  Lauderdale  did  solicit  that  bloody  Kirk- 
Declaration  against  the  king ;'  does  not  name 
the  person,  because  desired  not  to  do  it :  would 
have  him  removed  from  the  king's  person  and 
counsels  for  ever.  This  thing  is  not  so  hard,  he 
at  a  great  distance,  and  great  affair*  in  Scot- 
land to  attend,  and  so  he  may  excuse  himself 
from  coming,  and  perhaps  when  come  we  may 
not  be  sitting,  and  if  be  will  come,  at  any  time, 
be  may  be  tried  by  parliament. 

Col.  Sandy*,  since  he  has  beard  that  Lau- 
derdale bad  some  part  in  the  king's  murder, 
that  has  raised  him ;  and  would  have  him  as 
muck  sequestered  from  the  world,  as  from  the 
king,  and  would  have  «  a  Bill  of  Attainder 
againstjhim.' 

Mr.  Sachcwertll  mars  that  this  ford  has  mot 
•oat  bis  oldevUaciocipke,  but  improved  them  j 


the  Scotch  Act  of  Militia  plainly  shows  it  i  U 
putt  the  king  in  power  plainly  to  alter  may  thing 
in  Church  or  State,  and  so,  by  this  army,  po- 
pery may  be  set  up :  not  content  to  keep  their 
law  in  Scotland,  but  printed  hero  by  authority  ; 
it  was  done  this  time  twelvemonth,  when  the 
question  was,  whether  all  your  laws  moat  bo 
set  aside  ;  aod  therefore  is  for  secluding  him 
for  ever  from  the  king's  presence,  aad  an  Act  of 
banishment. 

Col.  Stranmayt  would  harcjbe  words  *  ob- 
noxious and  dangerous'  retained  in  the  vote : 
our  Saviour  pardoned  them  that  persecuted 
him,  but  where  a  man,  by  after-actione,  has 
done  ill,  bis  righteousness  shall  be  forgotten, 
when  transgressing  de  novo:  ho  abhors  the 
crime ;  but  consider  your  case ;  *  sequestering 
bim  from  the  kings  presence  and  the  kingdom :' 
common  fame  from  this  bouse  is  a  greater 
ground  for  accusation  than  thought  to  be. 

Sir  R.  Temple  does  not  remember  that,  by 
any  of  the  precedents,  men  were  sent  for,  and 
time  given  them  to  aos«ar;  this  vote"  it  with 
that  moderation,  '  to  remove'  only:  would  add 
something,  that  it  may  have  more  strength, 
viz.  •  as  a  man  found  by  this  house  to  be  dan* 
gerous.'  Has  heard  of  his  being  no  less  arhi- 
tary  in  Scotland  than  here ;  to  have  made  him- 
self a  perpetual  commissioner  there. 

Sir  John  Moaeon  hears  it  said,  *  that  every 
subject  has  a  right  to  come  into  the  king's  pre- 
sence ;'  therefore  to  prevent  that,  when  we 
are  up,  would  have  a  Bill,  as  well  as  an  Ad- 
dress now. 

Sir  Etinb  Harvey  would  have  a  Bill  ordered 
to  make  it  treason  for  him  to  return  to  England. 

Mr.  Waller  thinks  as  bad  of  this  case  as  any 
man  here;  If' so  much  had  been  against  lord 
Strafford,  would  not  have  then  been  against  his 
Impeachment. 

Sir  W.  Coventry.  The  bill  ae  proposed,  it 
contradictory  to  whatytu  have  spoken  of'  re- 
moving him  from  the  king's  presence.'  The 
king  may  remove  him,  by  his  own  power, '  from 
his  presence,'  at  the  request  of  any  private  man, 
and  when  it  is  done,  it  is  well  done :  every 
subject  has  a  right  of  petitioning  the  king, 
though  he  be  not  of  his  bed-chamber  of  coun- 
cil ;  but  it  is  not  so  easy  a  thing  to  exclude 
any  man  cut  '  of  the  kingdom/  To  make  a 
precedent  to  exclude  a  man  '  the  kingdom/ 
without  hearing  bim,  cannot  agree  to  it. 

Mr.  Boecmwen  desires  that  lord  Clarendon's 
Bill  of  Banishment  may  imt  be  a  precedent  i 
that  was  done  somewhat  hastily. 

Sir  T.  Clarget  would  have  a  Bill,  to  forbid 
him  coming  within  18  miles  of  the  court,  wher- 
ever the  king  shall  be  t  will  consent  to  that 
and  no  farther. 

Resolved nem.  con.  "That  an  Address  bt 
n  presented  to  his  majesty  to  remove  the  doka 
"  of  Lauderdale  from  all  bis  employments,  and 
11  from  his  presence  and  councils,  for  ever;  be- 
'*  ing  a  person  obnoxious  and  dangerous  to  tht 
«  government.* 
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For  an  aeeoqnt  of  Lsadtrdale's  abominable 
mtsgoverament  of  Scotland,  see  the  fourth  to- 
lame  of  the  History  of  that  kingdom  by  Mr. 
Laing,  wbo  in  relating  the  transactions  of  the 
year  1063,  thusdescribes  him : 

"  Originally  not  less  attached  to  the  cove- 
nant than  at  preseot  to  the  court,  he  engaged 
in  its  measures  with  the  teal  of  a  proselyte ;  de» 
tcnnined  that  no  compliance  should  he  omitted 
to  promote  his  ambition  or  to  preserve  his  place. 
His  personal  appearance  is  perhaps  satirically 
described  as  enormous  or  uncouth ;  bis  neir 
was  red  and  dishevelled  ;  his  tongue  too  bit*  for 
distinct  articulation;  his  address  ungracious, 
and  bis  manners  coarse,  boisterous,  and  unstrit* 
able  to  the  fastidious  refinement  of  a  court. 
During  n  long  imprisonment,  his  mind  had  been 
carefully  improved  by  study,  and  impressed 
with  a  sens*  of  religion  which  was  soon  effaced 
on  his  return  to  the  world.  His  learning  was 
extensive  and  accurate ;  in  public  affairs  tits 
experience  was  considerable,  end  bis  elocution 
copious,  tfaough  unpolished  and  indistinct. 
But  his  temper  was  dark  and  vindictive,  inca- 
pable of  friendship,  mean  and  abject  to  his  su- 
periors, haughty  and  tyranoical  to  bis  inferiors; 


and  ai*  judgment,  seldom  correct  or  just,  was 
obstinate  ht  error,  and  irreclaimable  by  advice. 
His  passions  were  furious  and  uvajOvcinahNs, 
unless  when  his  interest  or  ambition  interposed : 
his  violence  was  ever  prepared  to  suggest  or 
to  execute  the  roost  desperate  cotasels ;  and 
his  ready  compliance  preserved  his  trecfit  with 
the  king,  trtl  his  tacuJries  were  visibly  impaired 
with  age." 

The  descriptions  left  of  him  mar  ptrlaps,  at 
Laing  suggests,  aggravate  the  unfavounblenese 
of  his  personal  appearance :  there  is  no  reason,, 
however,  to  doubt  that  it  was  tofficienily  un-, 
couth.  In  the  following  ironical  description/ 
(which  is  said  to  have  been  composed  bf  Ro« 
Chester,  but  which  I  have  never  seen  in  print) 
of  Charles  9,  and  a  party  of  his  associate),  tke> 
ugliness  of  Lauderdale  is  selected  at  the  topiw 
of  characteristic*!  allusion  to  him : 

See  Monmouth  the  witty. 
And  Lauderdale  pretty, 

And  FrasertNtleatnedPhynchm, 
Then  the  Duke  for  a  jttt, 
And  above  ell  the  rest, 

The  King  for  a  wise  Politician. 


233.  Proceedings  in  the  House  of  Commons  against  the  Duke  of 
Buckingham  :  25  Charles  II.  a.  i>.   1674. 

THE  Proceedings  against  Lauderdale  were 
closely  followed  by  others  ngainst  Buckingham. 
On  the  13th  day  of  January,  1674,  a  Letter 


being  brought  in  to  the  Speaker  of  the  House 
of  Commons,  signed  "  Buckingham,"  on  his 
offering  to  read  it, 

Mr.  StockdaU  said,  He  would  not  have  the 
Letter  now  read,  he  having  something  to  offer 
against  the  duke  of  Buckingham  •    Whatever 


*  "  The  duke  of  Buckingham  was  a  man  of 
a  noble  presence.  He  had  a  grant  liveliness  of 
wit,  ana  a  peculiar  faculty  of  turning  all  things 
into  ridicule  with  bold  figures  and  natural  de- 
scriptions. He  bad  no  sort  of  literature ;  only 
he  was  drawn  into  chemistry ;  and  for  some 
years  he  thought  he  was  very  near  finding  the 
Philosopher's  Stone,  He  bad  no  principles  of 
religion*  virtue,  or  friendship ;  pleasure,  frolic, 
or  eatravegnut  diversion,  was  all  that  he  lni<t 
to  heart.  He  was  true  to  nothing*  £"  h*  was 
not  true  to  himself,  lie  had  no  steadiness, 
nor  conduct.  He  could  never  as  his  thnaghts, 
nor  govern  his  estate,  though  then  the  greatest 
in  England.  He  was  bred  about  the  king,  »nd 
for  many  years  he  had  a  great  ascendent  over 
him ;  bat  lie  spoke  of  him  to  all  persona  with 
that  contempt,  that  at  last  he  drew  a  lasting 
disgrace  upon  himself;  and  he  at  length  ruined 
both  body  and  miud,  fortune  and  reputation, 
equally.  The  madness  of  vice  appeared  in 
his  person  m  many  instances ;  since  at  test  be 
became  contemptible  and  poor,  sickly,  and 
sank  in  his  parte,  as  well  as  in  all  ether  re- 
spects; so  that  bis  conversation  wan  as 


that  Letter  contains,  he  has  a  charge  agairist 
the  person,  of  as  high  a  nature  as  the  Letttv. 
can  be  :  says,  it  is  irregular  for  the  Speaker  to 
bring  us  a  new  business ;  the  Letter — He  wis 
interrupted  hy 

Sir  Ch.  WheeUr.  To  order  of  proceedinav 
in  reference  to  your  vote",  after  what  manneil. 
Would  have  some  previous  consideration,  tint, 
one  man  may  not  prevent  another. 

avoided  as  ever  it  had  been  courted.  Tie 
main  blame  of  the  king's  ill  principles,  and  bid 
morals,  was  owing  to  the  duke  of  Bockinghan.^ 
Burnet. 

Dryden  in  Ins  Absalom  and  Acbkophel  sayay 
that  he  was 

"  A  man  so  various,  that  he  seemed  to  be 
Not  one,  but  all  mankind's  epitome; 
Stiff  m  opinion,  always  in  the  wrong; 
Was  e v'ry  thing  by  starts  and  nothing  long; 
But,  ia  the  course  of  one  revolving  moon, 
Was  chymist,  fidler,  statesman,  and  buffoon/ 
Then  all  for  women,  pointing,  rhyming,  drsaV 

Besides  ten  thousand  freaks  that  dy'd  io  shiih> 

Blest  madman !  who  cooM  every  hour  crapoy, 
With  something  new  to  wish,  or  to  enjoy  f 
Railing  and  praising  were  his  usual  themua, 
And  both  (to  shew  his  judgment)  in  ertseiafet 
9o  over  violent,  or  over  civs}, 
That  every  man,  with  his*,  was  god  or  desk. 
In  snuand'rieg  wealth  was  hie  peculiar  aits 
Nothing  wnatnniawardad  ha  dUwrW 
• 
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Mr.  Stockdalq.  Would  hare  all  men  con- 
cerned, aamed  :  and  you  are  possessed  of  one 
against  *bom  he  has  a  charge,  tlie  duke  of 
Buckingham;  that,  if  encouraging  or  prac- 
ticing, and,  he  supposes,  establishing  Popery ; 
if  taking  money  from  the  subject,  and  breaking 
the  Triple  Alliance^  and  engaging  us  in  this 
French  alUuce,  be  a  Charge,  be  has  a  Charge 
•gainst  the  duke  of  Buckingham ;  the  proofs 
are  not  10  ready  as  the  last,  but  the  particu- 
lars will  all  be  proved  :  offers  not  an  Impeach- 
ment :  :hough  the  crimes  may  be  proved,  im- 
Cmchrosnts  take  up  a  long  time ;  it  may  be 
nger  than  we  have  to  sit :  his  own  letters 
ahow  ttrrespondrog  with  Peter  Talbot,  the 
pretended  archbishop.    When  Ireland  was  in 

BeggarM  by  fools,  whom  still  he  found  too  late  * 
He  barf  his  jest,  and  they  had  his  estate. 
Helasgh'd  himself  from  Court;  then  sought 

reuef 
By  forming  parties,  but  could  ne'er  be  chief: 
For,  spite  of  him,  the  weight  of  bus'ness  fell 
On  Absalom  and  wise  Achitophel : 
Thus,  wicked  but  in  will,  of  means  bereft, 
He  left  not  faction,  but  of  that  was  left." 

•  Pope  thus  paints  at  once  his  character  and 
th»  last  scene  of  his  life,  which  on  April  16, 
H9&,  was  closed  at  Kirkby-moor-side.  The 
Biographia  says,  that  he  left  much  more  than 
■•cough  to*  pay  his  debts :  ' 

•*  la  the  worst  inn's  worst  room,  with  mat  half- 

bung, 
Tie  floors  of  plaister,  and  the  walls  of  dung, 
On  once  a  flock-bed,  but  repair*d  with  straw, 
Vf ith  tape-ty'd  curtains  never  meant  to  draw, 
The  George  and  Garter  dangling  from  that  bed 
Wiere  tawdry  yellow  strove  with  dirty  red, 
-   Great  Villie/s  lies — alas?  how  chang'd  from 
him, 
Hat  life  of  pleasure,  and  that  soul  of  whim ! 
Gillant  and  gay,  in  Cliveden's  proud  alcove. 
Tie  bow'r  of  wanton  Shrewsbury  and  love ; 
Oi  just  as  gay,  at  council,  in  a  ring 
01  mimic  statesmen,  and  their  merry  king. 
N«  wit  to  flatter,  left  of  all  his  store  ! 
N<  fool  to  laugh  at,  which  he  valu'd  more : 
-  Thnre,  victor  of  his  health,  of  fortune,  friends, 
"And  fame,  this  lord  of  useless  thousands  end !" 

Sir  John  Dalrymple,  4to  edition,  vol.  3, 
p.  181,  notices  that  Barillon  writes  March  16, 
1630,  to  his  court,  That  Buckingham  dares 
not  attend  the  House  of  Lords,'  in  the  prose- 
cution of  lord  Danby,  because  Danby  threat- 
end  him  with  a  prosecution  for  Sodomy. 
There  is  iu  Tremaine's  Pleas  of  the  Crown, 
if  1,  an  Indictment  at  the  suit  of  the  King 
anc  Buckingham  against  eleven  persons,  of  the 
oases  of  Hickley,  Higgins,  Smith,  Jones,  Ha- 
ley, Curtis,  Blood,  Christian,  O'Brian,  Lemarr, 
and  Bradley,  Jot  endeavouring  to  suborn  per- 
son! to  swear  against  the  duke  of  Buckingham 
that  he  was  guilty  of  Sodom?.  As  to  this  and 
ether  imputations  on  Buckingham,  see  the 
duke  of  Buckingham's  Litany,  inserted  in  • 
Not*  to  bis  Life  id  the  Biographia  Britannic*. 


great  danger  by  Popery,  he  advised  the  army 
to  be  drawn  out  of  that  kingdom,  and  headed 
his  own  regiment  with  Popish  officers.  At 
Knaresborough,  Whitsuntide  last  (the  Standing 
Army  was  then  forming)  this  duke  came  inte 
Yorkshire  to  raise  men;  a  poor  man,  being 
pressed,  came  to  the  overseers  of  the  poor,  and 
told  them,  *  You  must  provide  for  my  wife 
and  children,  I  am  pressed  away  and  cannot 
maintain  them.'  The  duke  sent  for  the  over- 
seer, and  beat  him  for  not  doing  it,  and  sent  s 
warrant  to  the  marshal  of  the  West  Hiding  of 
Yorkshire,  to  keep  him  till  farther  order  from 
him;  the  man  applied  to  the  duke,  and,  after 
3  days  imprisonment,  was  delivered  by  the 
marshal  (Wain man)  who  demanded  SOL  fees, 
and  got  5/.  for  three  days :  this  was  done, 
when  there  was  a  prospect  of  arbitrary  power, 
and  this  was  the  first  action  of  martial  lav, 
committed  by  a  maYtial-wan.  The  nest  is  the 
duke's  taking  of  money,  3*.  6d,  upon  every 
horse  exported  at  Dover,  by  virtue  of  his  place 
as  Master  of  the  Horse,  against  law :  breaking 
of  the  Triple  Alliance :  the  duke  was  sent  into 
France,  and  what  treaty  be  made  there  we  - 
know  by  the  effect ;  the  Triple  Alliance 
broken  :  lord  Bellasis  was  sent  to  Dunkirk, 
and  the  duke,  though  he  had  no  business,  yet 
would  go  to  see  the  king  of  France,  and  has 
heard  what  presents  he  had  there,  and  believes 
it  will  be  proved :  his  endeavours  to  take  away 
the  affection*  of  the  king's  good  subjects!  by 
saying  '  that  the  king  was  an  arrant  knave, 
and  unfit  to  govern ;'  Dr.  Williams  can  prove 
it:  he  has  defrauded  the  king's  servants  of 
their  wages,  so  disadvantageous  to  his  service; 
this  is  public ;  now,  there  is  a  Petition  against 
him  in  the  House  of  Lords  of  a  strange  nature : 
killing  the  earl  of  Shrewsbury,*  and  living 
scandalously  with  his  widow.  Not  only  that, 
but  he  bas  attempted  a  horrid  sin  not  to  be 
named ;  not  to  be  named  at  Home,  where 
their  other  practices  are  horrid  :  moves, '  That 
a  person  so  dangerous  to  the  government, 
and  of  so  ill  a  life  and  conversation,  may  be 
removed  from  the  king's  presence  and  from 
nil  his  employments :  and  tor  «  an  Act  of 
Banishment*  against  him,  as  against  the  duke 
of  Lauderdale. 

Sir  John  Coventry.    This  man  has  made  it 
his  business  to  sow  dissention  betwixt  the  king 
and  this  House,  but  be  is  not  a  man  to  put    , 
things  in  execution  when  much  danger  is  in 

♦  This  was  in  a  duel,  March  16, 1667.  "  The 
Countess  is  said  to  have  held  the  duke's  horse, 
disguised  like  a  page,  during  the  combat ;  to 
reward  his  prowess  in  which,  she  went  to  bed  to 
him  in  the  shirt  stained  with  her  husband's 
blood.9  Walpole's  Noble  Authors,  voL  ii.  p. 
89,  S. 

Of  this  intrigue,  Marvell,  iu  one  of  his  Let- 
ters, makes  the  following  mention :  "  Bock* 
ingbam  runs  out  of  all  with  Lady  Shrewsbury  | 
by  whom  he  believes  he  had  a  son,  to  whom 
the  king  stood  godfather  t  it  died  young,  earl 
of  Coventry." 
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the  caset  when  the  kmg  had  his  ministers 
in  France,  the  duke  of  B.  put  many  of  his  ser- 
vants, incognito,  to  treat  with  the  ministers  of 
that  »tate,  Papists  ami  persons  ill  affected  to 
our  government ;  it  is  a  sad  condition  we  are 
in,  to  have  a  man.  so  near  the  king's  person 
that  contemns  his  person :  this  duke  has  given 
night  and  lanthorn  counsels,  not  to  be  owned 
by  the  rest  o(  the  counsellors.  He  corresponds 
with  a  traitor,  Peter  Talbot;  the  letter  was 
burned  in  the  king's  bed-chamber,  and  part 
remains :  some  say  the  duke  is  not  ashamed  of 
that  profession ;  it  is  known  to  yon  all,  that 
these  people  have  been  protected  by  him :  it 
may  be  said,  that  tbe  officers  of  his  regiment 
are  Protestants,  but  we  may  thank  the  Com- 
mons of  England  for  it:  if  these  things  be 
proved,  he  desires  tbe  dnke  may  be  removed 
from  the  king's  person  for  ever. 

Mr.  Hone.  Besides  all  this,  when  the  king 
was  at  Windsor,  because  he  would  not  stay  so 
iong  as  the  duke  would  have  him,f  he  took  the 
bridle  from  the  king's  horse,  to  the  great  dan- 
ger of  the  king's  person,  and  the  duke  was  then 
AI aster  of  his  Horse. 

Sir  Winiton  Churchill.  He  that  would  an- 
swer this  charge  of  the  duke's  may  do  himself 
more  wrong  than  the  duke  has.  Wishes  the 
particulars  as  easily  proved  as  charged :  the 
business  of  Windsor  he  knows :  the  duke  is  not 
far  from  you,  and  supposes,  if  the  Letter  he  not 
of  importance,  the  duke  has  forfeited  his  un- 
derstanding, as  the  charge  makes  bim  forfeit 
his  reputation :  men  of  his  quality  will  not  in- 
form yon  of  trifles :  the  Letter  may  be  of  con- 
cernment; it  may  discover  something  you  know 
not  (ns  that  in  the  Lords'  House  about  a  plot) 
therefore  would  read  it. 

Lord  Cavendish.  Should  the  artifice  of  the 
man  put  it  out  of  our  power  to  proceed,  it 
would  be  of  ill  consequence :  would  hare  him 
removed  from  offices  find  councils  about  the 
king  and  suspended  his  presence  till  farther 
proceeded  against. 

Sir  Tho.  Clargei  would  first  put  the  question 
for  '  the  Address,'  and  then  read  the  Letter. 
No  great  need  of  particular  proof;  but  all  you 
desire,  is,  that  he  may  not  be  near  the  king's 
person  to  pursue  these  dangerous  counsels :  in 
Scotland,  did  he  not  correspond  with  Argyle, 
and  ransack  the  king's  close-stool  for  papers  ? 
There  were  shrewd  suspicions  of  him  in  the 
rebellion  in  the  north,  and  soon  after  he  got  his 
pardon.  Is  it  no  crime  to  kill  the  husband, 
and  prostitute  the  wife  f  He  accuses  him  not, 
for  it  may  be  pardoned  ;  but  for  us  to  counte- 
nance such  things,  will  bring  God's  judgments 
upon  us  x  after  so  great  an  accusation,  to  come 
so  familiarly  amongst  the  lords,  his  judges,  and 
to  do  his  offices  about  the  king,  argues  a  strange 
boldness :  there  are  seven  persons  that  have 
had  five  pardons  since  the  Restoration  of  tbe 
king;  two  by  act  of  parliament,  and  three 
under  the  great  seal,  /or  murder,  treason,  &c. 


f  It  was  whispered  "  at  a  drinking-bout," 


so  that  you  can  never  lay  hold  of  him :  anew 
March  last  he  has  got  another  Pardon,  and.  at 
the  docket  says, '  for  all  treasons,  insurrections, 
murders,  misprisions,  manslaughters,  &c.  com- 
mitted or  done  before  the  14th  of  Nov.  latt/ 
This  is  in  some  sort  a  confession  of  the  guilt  of 
so  many  crimes  as  are  enumerated  in  the  par- 
don :  you  must  give  it,  by  Vote,  for  the  safes/ 
of  witnesses,  and  he  to  be  '  removed  from'  the 
king's  person.'  Men  are  awed ;  and  at  the 
reading  of  the  Petition  against  him,  in  ths 
house  of  lords,  there  was  a  great  silence :  hi 
has  not  common  bowels  of  mercy  ;  he  beat  at 
old  gentleman  for  desiring  him  not  to  ride  ovtt 
his  corn,  till  the  blood  ran  down  his  hoary  head. 
At  Barnet  he  beat  a  poor  soldier,  in  bonds 
about  the  unfortunate  killing  lady  Shrewsbury's 
coachman :  moves  as  before. 

Sir  Edm.  Jenningt.  Tbe  Letter  may  be  of 
consequence.  The  paper  of  discovery  was 
read  in  the  Lords  house,  and  he  would  have 
the  duke's  Letter  read. 

The  Duke's  Letter  was  then  read,  as  follows t 

'  Mr.  Speaker ;  I  desire  you  to  do  me  the 

*  favour  to  get  leave  of  the  hon.  House  of  Com- 
1  jnons,  that  I  may  inform  them,  in  person,  of 
'  some  truths  relating  to  the  public;  by  which 

*  you  will  much  oblige,  &c.  BlckinohIii.' 
4  Jan.  13, 1674/ 

Mr.  Sacheverell.  You  ougfit  to  hear  the 
Duke,  because  the  matter,  be  pretenjfe,  is  pub- 
lic, and  you  may  be  concerned. 

Mr.  Garroaay  hopes  you  will  do  justice  to 
all  men.  If  you  pass  your  vote  against  him, 
of  what  validity  will  any  thing  be  that  he  can. 
say  ?  Moves  that  that  right  may  be  done  to 
the  duke,  which  you  will  not  deny  to  the  mean- 
est commoner :  lord  chief  justice  Keeling,  and 
the  earl  of  Bristol,  had  a  chair  set  for  them : 
you  heard  them  speak,  and  Bristol'  cleared 
your  member,  sir  Rd.  Temple*:  would  now 
hear  the  duke. 

Sir  Tho.  Clarges.  This  man  has  done  his 
impieties  in  the  face  of  the  sun  ;  he  prevented 
our  meeting  in  Oct.  last.  Has  he  not  per- 
verted the  king's  word  ?  Would  only  now  have 
him  removed  from  the  king's  council.  My  lord 
of  Bristol's  coming  hither  was  a  voluntary  de- 
sire, and  nothing  aguinst  him  here:  is  not 
against  his  coming  in,  but  would  first  remove 
him  from  the  king's  person. 

Col.  Birch.  Such  things  as  the  duke  has 
done,  cannot  be  without  company :  would 
have  him  come  in,  and  hear  him  what  he 
can  say. 

Mr.  Sawyer.  Your  vote  may  discourage 
him,  that  he  may  say  little  to  you,  and  pos- 
sibly he  may  reveal  something  in  compensation! 
by  way  of  discovery  :  would  hear  him. 

Col.  Strangvays.  Hear  him  what  .be  can 
say :  some  vices  of  the  man  may  not  take 
away  a  man's  testimony. 

Tbe  Duke  of  Buckingham  was  ordered  to  be 

ii  i    i  «i 

•  See  p.  389  of  this  Velnwe, 
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called  ie,*  and  a  chair  was  set  for  tan  on  the 
icft  bund  of  the  bar,  the  serjeant  standing  with 
hir  mace  on  his  right  hand.  Then  the  duke 
satiied  the  house  round. 

Ordered,*'  That  the  Speaker  ask  him,  Whe- 
ther he  owned  tiie  Letter  ht  teat  him,  and 
That  he  lias  to  communicate  to  the  house,  of 
lonceriimeHt?" 


[10* 


The  Duke  sst  a  short  space,  covered :  then 
:he  Speaker  asked  him,  &c.  and  $bowed  him 
:he  Letter,  which  the  Duke  owned.  The 
Speaker  then  said,  '*  The  house  is  -ready  to 
hear  what  your  grace  has  to  say,  relating  to 
the  public  service.*' 

The  Duke's  Speech  to  the  Bouse  of  Commons. 

The  Duke,  standing,  then  said,  "I  have 
written  •ossechkis:,'*  [tumbling  a  Paper  in  bis 
.hand]  u  but  will  lratt  to  my  own  present 
thoughts.  I  ewe  this  hon.  bouse  humble  thanks 
for  the  honour  done  me,  in  admitting  me  to 
come  and  speak  here.  I  have  always  made  it 
my  business  to  get  the  good  opinion  of  this 
house ;  I  desire  tbat  my  actions  may  be  ex- 
amined, and  I  will  stand,  or  fall,  by  tiie  cen- 
sure and  judgment  of  this  house  :  the  business 
•gam*  me,  i  understand,  is  tbe  breaking  of 
the  Triple  Alliance ;  I  had  as  great  a  hand  in 
-  making  it  as  any  iftan:  my  going  to  Holland 
was  to  binder  De  Witt's  conjunction  with 
Trance,  and  I  did  no  ill  service  in  it,  and 
the  more  the  thing  i»  examined,  the  more 
any  innocence  will  appear.  I  was  not  of 
the  opinion  of  a  war,  aud  France  to  take 
all,  and  give  us  nothing;  if  my  advice 
jbad  been  followed,  there  would  have  been  bet- 
ter effects ;  it  i*  not  my  practice  to  accuse,  but 
it  is  hard  if  a  man  may  not  clear  himself.  I 
Ijave  been  in  as  much  danger,  for  my  respect 
to  this  bouse,  as  any  man  ;  have  been  turned 
out  of  all  my  places  at  court;  proclaimed 
traitor ;  witnesses  hired  to  swear  against  me, 
and  confessed  so;  no'  man  can  be  exempted 
from  malicious  accusations,  and  all  for  favour- 
ing Bills  from  ibis  bouse ;  and  after  the  pro- 
claiming me  traitor,  I  bad  a  Letter  from  a 
sister  of  mine,fetijph  was  alledged  one  from  Dr. 
Haven  a  conjurer,  but  through  his  name  any 
man  might  see  Richmond  and  Lenox.t    I  was 


*  Burnet  says,  u  That  the  Duke,  the  fin>t 
day  of  his  being  before  the  house,  fell  into  such 
a  disorder,  that  he  pretended  he  was  taken  ill, 
and  desired  to  be  admitted  again.  But  that 
next  day  he  was  more  composed." 

f  "  There  was  a  poor  fellow,  wjio  had  a 
poorer  lodging  about  Tower  Hill,  to  whom 
the  duke  often  repaired,  in  disguise,  in  the 
night;  and  lord  Arlington  had  caused  that 
fellow  to  be  apprehended,  and  his  pockets  and 
chamber  to  be  searched;  where  were  round 
several  letters  to  the  duke  of  Buckingham,  and 
one  original  letter  from,  the  duke  to  him,  in  all 
wrhich  these -were  many  unusual  expressions, 
wuioh  "Weee  ■aepnwe  *oi  ^ery  'in  loserpeesetions, 
and  could  not  bear  a  goad  .one.    This  man  and 


not  afraid  of  my  enemies  in  the  boos*  of  eats- 
mens,  bat  afraid  of  being  tried   for  say  He, 
before  von  met    There  have  beta  great  as* 
sires  or  having  sac  removed  from  the  king.  I 
can  hunt  the  base  with  a  pack  of  bounds,  bit 
tMft  with  a  pack  of  lobsters.*    If  this  beast 
desires  it,  I  will  remove  from  the  king,  and  t* 
beyond  sea;  no  man  ought  to  scree  the  king, 
we****  the  nation  has  no  good  opinion  otV  I 
have  speat   an  estate  in  the  king's  service, 
when   others  have   got  thousands.     &*¥£»* 
that  ran  away  with  the  bags,  when  a  robbery 
is  done,  yoa  stop;  hot  a  nae  gentleman,  rid- 
ing upon  the  highway,  yea  let  go.    1  desire  to 
he  removed  fsom  my  place,  ami  to  bave  leave 
to  sell  it.    Persons  are  vehement  upon  me,  aad 
wouW  rain  me.    I  submit  mvtelf,  and  actions, 
to  the  good  construction  of  the  boss,  borne.' 
—He  then  withdraw. 

Debate  thereon. 

Mr.  Stnekiaieitmvn,  that  seeing  the  duke  ii 
of  your  mind,  you  may  join  issue  with  him,  ami 
let  ban  go  beyond  sea. 

Lord  Bucihurst.f    The  duke 
you  of  nothing  concerning  *  public  i 


some  others,  were  seat  close  prisoners  to  the 
Tower,  and  a  warrant  being  issued,  under  the 
lung's  sign  manual,  to  apprehend  the  duke,  he 
at  last  surrendered  himseV,  audj  on  his  exami- 
nation at  the  council  board,  the  letter  being 
eroduoad,  as  soon  as  he  cast  his  eyes  upon  it, 
be  said,  *  It  was  not  his  hand,  but  his  sister's 
'  the  duchess  of  Richmond's,  with  whom,  ht 
4  said,  it  was  known  be  bad  oocensjsnosMieoce.' 
Wbereupon  the  king,  called  for  tbe  letter,  and 
having;  looked  upon  it,  he  said*  •  He  had  been 
mistaken,'  and  coafessed,  *  tbat  it  was  the 
duchess's  hand;  and  seemed  much  out  of 
countenance  at  the  mistake :  though  tbe  letter 
gave  ettll  si  much  cause  of  suspicion,  tor  it 
was  as  strange  tbat  she  should  write  to  ouch  A 
fellow,  in  a  style  very  obliging,  and  in  answer 
to  a  letter;  so  tbat  it  seemed  very  seasonable 
still  to  behove,  tbat  she  might  nans  written  it 
upon  his  desire  and  dictating/1  Earl  of  CJnreo* 
don's  Life,  p.  430,  434. 

•  "  The  doke  justified  his  own  designs,  saying 
all  the  ill  ooansew  upon  others,  chiefly  est  lord 
Arlington  ;  intimating  plainly,  that  the*oot  of 
iAI  errors  was  in  the  king  and  the  duke  of  York. 
He  said,  *  Hunting  was  a  good  diveruoo,  but 
if  a  man  would  hunt  with  a  brace  4>f  iobatart 
he  would  have  but  ill  sport.'  He  bad  used 
that  figure  to  myself;  but  bad  then  applied  it 
to  prince  Rupert  and  lord  Arlington.  It  was 
now  understood  to  go  hither."    Burnet. 

t  M  Son  of  the  earl  of  Dovset,  to  which  tide 
be  succeeded  in  1677,  having  been  created  earl 
of  Middlesex,  16T5.  He  was  a  volunteer  in  she 
usst  Dutch  *ar,  in  1665,  and  the  night  before 
the  engagement,  composed  the  famous  song, 
'  To  all  you  ladies  now  at  land/ccc  At  the 
Aevetatitm  he  was  early  engaged  in  tbe  inter- 
est of  tbe  prince  of  Orange*  «*d  was  {■toned 
upon  to  convey  the  princem  (afterwards  ejueeo) 


why  wilt  you  pat  him  oat  of  aft  capacity? 
Though  his  relation  to  him  were  erer  so  near, 
or  obligations  ever  to  great,  would  have  him 
answer  his  accusations :  but  bear  him  first. 
Mr.  Sec.  Coventry.  This  duke's  is  not  the 
?  with  the  duke  of  Lauderdale's.    The 


king  mev  turn  any  man  out  of  bis  service;  and 
especially  on  your  desires;  but  when  it  shall 
be  upon  record,  that  the  duke  has  uttered  such 
words  against  the  king,  if  a  man  asks  whether 
euch  words  are  treason,  it  maybe  represented, 
that  he  said  the  words,  *  of  die  king's  being  a 
knave,  and  unfit  to  govern/ 

Mr.  Botcawen  has  no  kindness  nor  relation 
to  the  duke,  but  we  ought  to  hear  him.  Your 
judgment  will  not  be  thought  just,  though  it  is 
so  in  truth,  by  persons  that  uuderstand  not 
the  reasons;  would  have  hkn  acquainted  with 
what  is  against  him,  and  then  you  may  pro- 
ceed. 

Col.  Birch.  The  duke  has  not  spoken  one 
word  of  •  public'  in  what  he  has  offered,  but 
all  '  private/  'It  seems  to  him,  that  he  would 
be  drawn  to  accuse,  but  in  modesty  would  not 
do  it  Of  himself:  would  adjourn  now,  and  let 
him  know,  if  he  has  any  '  public*  thing  to  say, 
we  are  ready  to  hear  him, 

Mr.  Garroway  would  make  no  fake  steps  in 
the  business;  would  adjourn  the  debate,  but 
would  have  nothing  said  to  the  duke.  He 
seemed  discomposed,  and  fumbled  with  a  pa- 
per, and  would  *  sell  his  place/  and  could  hunt 
*  with  hounds*  and  not  with  lobsters;'  but  if  any 
man  desires  he  may  be  heard  on  any  '  public 
occasion,'  would  have  him  heard,  but  not  any 
thing '  private'  from  him. 

Lord  Cornbury  observes  that  the  duke  has 
good  intelligence  of  what  we  do  here ;  for  he 
began  his  discourse  with  the  great  business  of 
Prance:  if  you  accuse  him,  he  is  pardoned, 
aad  has  the  kin^*s  pardon ;  being  so  secured, 
there  is  no  justice  to  proceed  upon  these 
crimes :  but  suppose  he  should  acquit  himself 
of  all  the  great  matters  relating  to  the  king, 
yet  here  is  a  crime  in  the  face  of  the  sun,  a 
murder,  and  his  living  with  that  miserable  wo- 
man in  that  perpetual  adultery.  He  never 
was  tried  for  killing  her  husband,  and,  would 
be  satisfied  how  you  may  try  him  ;  but  how 
will  you  reach  him  ?  He  must  be  tried  by  the 
Lords.  Every  body  knows  the  great  friend- 
ship that  you,  Mr.  Speaker,  have  for  him  ;  and 
would  not  have  you  write  or  speak  to  him : 
but  if  he  haj  any  thing  more  to  say,  you  may 
^ear  him  to-morrow. 

Sir  Rob.  Howard  moves  to  adjourn  the  de- 
"bate  till  to-morrow. 

Mr.  Powle.  In  Impeachments,  '  by  way  of 
justice,9  is  another  way  of  proceeding,  but, '  in 
point  of  fame,'  every  man  must  lay  bis  rjand 
upon  his  heart,  in  his  judgment  of  him. 
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Sir  John  Mottan  has  attended  this  noble 
lord's  speech,  but  wonders  that  he  should  in* 
terpiet  the  weighty  affairs  of  this  house  to  be 
his  own  private  affair*,  and  believes,  that  his 
mind  changed  from  what  he  had  to  say  at  first 
Upon  our  debate. 

The  debate  was  adjourned  till  the  next  day. 

The  Speaker  reminded  the  house,  that  it  is 
against  order,  that  members  should  salute 
messengers  from  the  Lords  house,  as  if  this 
house  was  the  School  of  Compliments :  the 
Speaker  only  ought  to  do  respect  for  the  whole 
house. 

The  Speaker  seported,  "That  be  had  pre* 
sen  ted  the  Addresses  to  his  majesty,  who  was 
pleased  to  return  Answer  to  this  effect :  "  That 
he  was  always  ready  to  preserve  them  in  their 
Liberties  and  Properties,  and  to  secure  the 
Protestant  Religion  ;  and  would  take  care  the 
Militia  should  be  in  readiness  upon  all  occasions 
to  secure  the  Government.'1 

January  14. 

Sir  John  Monson  would  know  whether  the) 
Speaker  has  any  more  letters,  or  intimations 
from  the  duke;  and  that,  if  he  had,  he  would 
produce  them. 

Sir  Eliab  Harvey  moves  to  state  the  que**- 
tion,  upon  the  matter  of  the  debate  adjourned 
yesterday;  the  question,  *  to  remove  the  duke 
of  Buckingham  from  his  majesty  V  person,  and 
employments,  for  ever/  to  be  the  Address  to  the 
king. 

Sir  C*.  Wheeler  would  do  things  so  like  an 
honest  man,  tha/,  if  informed  of  any  other  mat* 
ter,  he  may  not  repent  him  of  his  vote.  The 
debate  arises  fairly  from  the  first  vote,  *  all 
Papists,  and  persons  obnoxious,  to  he  removed 
from  the  king.'  That  he  will' stick  close  to.  If 
the  house  will  add  '  all  others  guilty  of  murder9 
&c.  and  have  all  scandalous  livers  removed,  be 
is  content :  many  others  may  be  as  perplexed 
in  the  vote,  and  entangled  as  he  is ;  therefore 
would  come  to  a  fair  debate.  If  any  person, 
be  it  who  it  will,  is '  so  obnoxious/  would  fairly 
give  his  vote  to  have  him  removed :  would  a 
man  be  content  that  every  duke  in  England 
that  has  killed  a  man,  or  lived  in  adultery, 
should  be  comprehended  in  your  vote  as  dan- 
gerous to  the  government  ?  Whether  '  selling 
on  money,' 4  popishly  affected'  or '  has  made  a 
league,'  let  all  these  come  fairly  before  us: 
How  carefully  did  we  proceed  in  the  duke  of 
Lauderdale's  vote  ?  The  duke  said  *  he  was  not 
a  man  to  be  an  accuser,  but,  if  examined,  he 
would  throw  himself  upon  the  judgment  of 
the  house;'  if  he  did  not  make  the  League 
(French  Alliance)  he  may  know  who  did  its 
shall  we  lose  such  an  opportunity,  as  this  offer 
of  the  duke's  ?  Though  not  expressed,  yet  it  i* 
fairly  implied,  that  he  can  tell  you  ,  would  set 
the  saddle  upon  the  right  horse,  and  send  for 
him,  if  he  will  come. 

The  Speaker.  Dr.  Williams  addressed  him- 
self to  him  thus:  «  that  his  name,  he  has  heard, 
was^made  use  of  in  the  house,  about  what  he 
should  hear  the- duke  say  of  the  king;  protests 

3X 


Anne,  out  of  the  reach  of  her  father's  displea- 
sure. He  was  a  great  patron  of  men  of 
letters,  who  have  not  been  ungrateful  in  trans- 
mitting his  name  with  lustre  to  posterity.  He 
died  in  1706."  .  fitos>  Brit.  • 
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he  never,  heard  the  words,  nor  said  he  heard, 
them.'  '      • 

Ur.Rob.  Philips.  Dr.  Williams  told  him, 
•  That  the  words  were  not  only  spoken  ouce, 
hut  frequently,  by  the  duke.' 

Sir  John  Coventry  has  no  malice  against  the 
duke,  but  could  uot  be  sileut  when  a  worthy 

.  member,  col.  Titus,  can  tell  you  as  much! 

Col.  Tilus  rises  up  very  unwillingly  to  speak 
in  the  matter,  for  he  has  been  under  a  misfor- 
tune from  this  person:  will  not  do  a  public 
good  for  a  private  revenge':  he  lias  heard  the 
same  things  from  Dr.  Williams. 

Mr.  Sachtvcrell.    We  are  not  going  to  hang 

,  the  duke,  nor  try  him  for  his  life,  we  only  de- 
sire to  remove  him  from  the  king.    The  ques- 

.  tion  might  have  been  yesterday,  but  be  being 
too  foul  we  would  not  touch  him :  Wheeler 

.  said,  *  affairs  are  not  mended  since  lord  Cla- 
rendon's banishment;'  but  the  house  is  a  judge 
of  that,  not  he;  but  if  this  person  is  not  re- 
moved, will  never  move  to  have  any  removed 
more. 

Sir  Tho.  Clafgts.  The  duke  told  you,  «  he 
had  no  hand  in  the  French  Alliance/  and  at 
the  same  time  that,  '  he  would  have  had  no 
ships,  but  towns:'  Averse  from  the  war,  and 
yet  would  have  towns  and  no  ships  !  When  he 
told  you,  '  he  was  not,  for  breaking  the  Triple 
Alliance/  a  thiug  of  great  honour!  but  *  for 
putting  most  of  the  towns  into  the  French 
hands/  it  was  one  of  the  elegancies  of  speech 
which  men  call  a  Bull :  *  would  have  leave  to 
sell  his  place :'  he  has,  under  the  signet,2,40O/. 
a  year,  in  compensation  of  what  he  has  given 
for  the  place  of  Master  of  the  Horse;  and  yet 
he  affirms  '  be  has  .nothing  from  the  crown:' 
the  method  we  take  is  by  common  fame  here; 
the  wisest  parliaments  have  taken  it  before  us. 
Hen.  '4.  in  the  case  of  the  Abbot  of  his 


.Con lessor,  removed  him  for  no  other  reason 
.  but  for  nut  being  loved  by  the  people,  though 
the  king  knew  nothing  against  him:    many 
more  have  been  removed  at  the  instance  of 
the  Commons :  would  not.  have  a  hair  of  his 
,head  touched,  but  a  learned  judge  (Atkins) 
said  here,  in  lord  Clarendon's  case  (about  re- 
moving him)  '  Was,   he  a  young  gentleman, 
.  and'  came  to  town  with  money  in  his  pocket, 
and  gave  it  to  a  gamester  to  improve  it  tor  him 
by  pity,  and  he  lost  it,  believes  he  should  not 
.  put  another  bag  into  sucb  unlucky  hands  to 
•  play  for  him  /  would  have  the  question,  *  That 
he  is  not  a  man  fit   to  be  about  the  king.' 
Whom  will  you  impute  your  Grievances  to  ? 
No  man  will  say,  to  the  king ;  but  if  such  a 
.  man's  crimes  must  be  alleviated,  he  is  for  the 
.  king  and  the  common-wealth  :  would,  perhaps 
.  move  you,  that  no  member  for  the  future,  whilst 
'parliaments  sit,  should  have  the  temptation  of 
offices ;  .moves  for  the  single  question,  as  be- 
.  lore. 

Col.  Sandys  has  met  with, a  servant  of  the 
.  duke's,  who  informs  htm,  *  that  the  duke  de- 
sires to  he  heard  here  again ;  being  under  a 
.  surprize  yesterday,  he  lias  something  farther  to 
•ay/ 


Sir  Joseph  Ttedenham  says  the  same. 

Mr.  Russell  has  no  malice  against  the  duke, 
but  would  have  this  Question  *  for  removing 
him,'  passed ;  fearing  the  danger  the  k  ing  mod 
the  nation  aje  in,  from  a  knot  of  persons  that 
meet  at  the  duke's,  who  have  neither  morality 
nor  Christianity,  who  turn  our  Saviour  and  par- 
liaments into  ridicule,  and  contrive  proroga- 
tions ;  and  would  have  such  persons  removed. 

Col.  Sandys  remembers  that  my  Lord  Keeper 
Finch  *  desired  to  be  heard,  and  was  lieard, 
but  ran  away;  but  the  duke  has  no  reason  U 
do  so;  you  have  dealt  favourably  with  him: 
but  would  hear  him ;  you  cannot,  it  may  be, 
have  notice  of  things  without  hearing  him. 

Sir  Tho.  Lee  knows  nothing  cf  what  the 
duke  intends,  but  he  has  been  at  the  head  of 
councils,  and  knows  much :  the  kingdom  is  in 
misery,  a  little  knowledge  of  affairs  may  bring 
you  to  more,  and  you  may  at  last  know  the 
end  :  he  has  no  design,  nor  hopes,  but  to  keep 
his  property  in  the  country ;  pardons,  it  seems* 
in  parliament  have  not  served  the  turn :  would 
call  in  any  man  that  can  inform  the  house. 

Lord  St.  John  is  a  friend  to  no  man  that 
gives  ill  counsels:  any  in  the  private  Cabal 
that  advised  against  the  House  of  Commons, 

*  to  force  the  House  of  Commons  to  pass  Bills, 
and,  if  any  refused,  to  take  off  their  heads  f:' 
would  have  these  things  enquired  into :  be  has 
been  told  it  by  one  of  the  Cabal  J. 

Mr.  Sawyer  did  not  expect,  yesterday,  ex- 
cuses, from  the  duke,  of  his  own  actions,  but 
discoveries  of  matters  of  concernment  to  the 
nation,  relating  to  the  public :  but  would  not 
Call  him  in  to  do  the  same  thing  again,  only 
would  have  light  into  those  causes  that  have 
produced  such  ill  effects.  He  was  called  in 
only  for  discovery :  the  house  proceeds  not  by 
fame  of  vulgar  persons,  but  upon  things  as  plain 
as  the  sun.  This  new  light,  a  thing  called  wit, 
is  little  less  than  fanaticism,  one  degree  below 
madness :  of  Democritus's  family,  he  laughs 
always  at  all  religion  and  true  wisdom:  we 
come  here  to  take  away  examples '  of  sack 
things;  such  as  this  duke  as  great  as  any.  This 
kind  of  wit*s  best  ornament  is  most  horrid 
blasphemy,  oaths,  and  imprecations,  which  have 
done  more  hurt,  in  a  few  years,  than  all  the 
convents  and  Jesuits  could  do  in  100  years: 
prays,  tiiat  the  duke  may  not  be  heard  te 

*  matters  of  excuse,'  to  acquaint  yon  with  that 


*  See  vol.  4,  p.  1,  of  this  Collection. 

t  Burnet  says,  "  That  sir  Ellis  Leighton  as- 
sured him,  that  the  duke  of  Buckingham,  ana 
lord  Berkeley,  offered  to  the  king  if  he  would 
bring  the  army  to  town,  that  they  would  fc  ke 
out  of  both  houses  tbe  members  that  made  the 
opposition  to  the  declaration." 

f  The  Cabal  (so,  called  from  the  initial  let- 
ters of  their  titles)  consisted  originally  of  Clif- 
ford, Arlington,  Buckingham,  Ashley,  (after- 
wards Shaftesbury)  and  Lauderdale.  Of  these, 
three  only,  who  were  now  attacked  by  the 
Commons,  remained;  Clifford  being  dead,  and 
Shaftesbury  having  made  his  peace, 
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which  ell  the  world  is  satisfied  in;  but  con- 
fined only  to  matters  of  discovery. 

Mr.  Garroway  fears  not  any  thing  die  duke 
can  say,  in  *  excuse'  of  himself;  he  had  little 
advantage  upon  us  by  it  yesterday.  *  Seques- 
tering him  only  from  his  employments,  ana  the 
king's  presence/  is  a  gentle  way,  and  would, 
bare  it  done  in  as  gentle  words  as  possible :  it 
is  likely  he  may  have  been  as  ill  an  instrument 
as  any;  you  have  grievances,  but  will  you  not 
have  the  causes  discovered  ?  would  call  him  in, 
and  hea/  him  at  large:  wonld  have  lord  St. 
John's  question  asked*  the  duke,  or  any  other 
delivered  you. 

Mr.  Sec.  Coventry.  Lord  St.  John  said, '  one 
of  the  Cabal  told  him,  &c.'  would  know  what 
the  meaning  of  the  Cabai  is. 

Mr.  Garroway.  That  is  so  great  a  mystery, 
that  he  would  know  it  above  all  things. 

Mr.  Sec  Coventry.  We  do  things,  not  vo- 
luntarily, but  by  law;  the  king's  privy  coun- 
sellors !  and  it  is  perjury  for  us  to  reveal :  as 
for  the  committee  of  foreign  affairs  (of  which 
he  is  the'  only  man  of  thi*  house)  wishes  (he 
protests  to  God)  that  you  knew  what  opinion 
lie  has  ever  given  of  affairs. 

Sir  Wm.  Lewi*.  The  way  is  to  hear  him  at 
large  and  then  propose  your  questions,  and  he 
has  time  by  it  to  aslc  tlte  king's  leave  to  answer : 
that  has  been  anciently  done  in  these  cases. 

Mr.  Powte  commends  secretary  Coventry 
for  his  secresy.  This  house  has  liberty  to  ex- 
amine any  man,  not  being  a  peer,  and  what  he 
discovers  is  no  breach  of  his  oath  :  but  if  this 
house  must  take  no  notice  of  things,  and  per- 
sons are  rescued  from  punishment,  we  may  be 
all  destroyed.  A  privy  counsellor  may  do  it 
safely,  without  breach  of  his  oath:  in  lord 
Strafford's  case,  examination  was  upon  oath  of 
what  was  done  at  the  council-table,  and  no 
exception  was  then  taken  against  it :  Cabal  is 
a  new  word,  and  what  is  said  there  is  not  said 
.in  council,  any  more  than  in  the  bed-chamber ; 
and  those  few  men  of  the  Cabal  to  encroach 
upon  royal  power  as  the  dnke  of  Ireland  did, 
would  have  that'  question  '  of  the  Cabal'  pro- 
posed to  the  duke. 

Sir  Tho.  Mere*.  '  Cabal'  and  <  Council'  are 
different,  but  we  have  power  over  both. 

Sir  John  Birkenhead.  In  lord  Strafford's 
case  the  attorney  general,  when  he  was  exa- 
mined here,  said,  •  he  would  answer,  when  he 
had'  bis  master's  leave*.'  it  is  perjury  in  any 
privy  counsellor  to  answer  without  it. 

Sir  Cha.  Harbord.  To  give  counsel  to  the 
king  '  to  take  away  privilege  of  parliament  1' 
do  council  can  protect  him. 

Serj.  Maynard.    Supposed  this  '  of  the  par- 
.  itament-men's  heads'  [said  in  the  king's  council] 
4  to  be  set  upon  the  house ;'  will  not  meddle 
with  that ;  knows  not   how  the  question  pro- 
pounded abont  the  Cabal  is  understood. 

Mr.  SaehevereU.  The  duke  said,  «  3,  4,  or 
5,000/.  a  year  some  had  got ;'  would  have*  him 
asked  to  every  one  of  them. 

The  Speaker.  The  things  proposed  to  be 
asked  the  duke  be  will  state;  '  the  private 


Cabal  to  destroy  the  privileges  of  this  house9 
'-  altering  the  governmeut  where  and  hy  whom  ?' 
'  What  meant  by  4,  5,  or  6,000/.  a  year  gotten  ?' 
*  Who  got  it  ?  and  by  what  means  the  Triple 
Alliance  was  broke?'  *  The  Smyrna  fleet  set 
upon  ?*  '  The  Parliament  Prorogued  ?' 

Sir  Rob.  Holmes.  He  was  commanded  to 
fall  upon  the  Smyrna  fleet,  and  has  bis  orders 
to  show  from  the  lord  high  admiral  to  do  h  *. 

Sir  Nick.  Carew.  <  By  whose  advice  a 
Frenchman  was  made  general  of  an  army; 
when  here  raised,'  another  question. 

Mr.  Sec.  Coventry.  Count  Schomberg  ir 
far  from  a  Frenchman;  his  mother  was  an 
Englishwoman,  and  his- father  a  German.  -He 
first  commanded  the  Scots  under  the  duke? 
and,  would  be  have  been  a  Papist,  might  long 
ago  have  been  Marshal  of  France  f.  Though 
Germany  be  one  country,  they  are  not  of  one 
mind,  in  this  war;  divers  princes  are  now  arm- 
ing in  Germany,  that  will  neither  obey  the  em- 
peror, nor  the  king  of  France :  he  came  first  to 
marshal  Turenne,  when  be  was  a  Protestant.    ' 

Sir  Wm.  Coventry.  What  was  said  from 
the  bar,  of  M.  Schomberg,  needs  not  his  con- 
firmation. This  gentleman  might  be  abler 
than  another  man,  it  may  be  reasonably  sop- 
posed,  for  the  king's  service,  having  served  long 
in  Holland,  and  knows  the  condition  of  that 
country:  would  lay  no  more  weight  on  this 
than  will  be  borne :  I  wish  this  was  our  arenU 
est  Grievance;  the  gentleman  came  only  for 
the  command  of  the  army,  when  intended  for 
foreign  service,  and  when  that  intention  was 
laid  aside,  he  went  away. 

Sir  Tho.  Lee  is  for  avoiding  all  things  that 
give  any  umbrage  or  jealousy ;  it  may  be 
thought  as  necessary  to  have  4  a  foreign  army/, 
as  to  have  '  a  foreign  general;'  the/  may  both 
give  umbrage  or  jealousy,  and  therefore  would 
avoid  them. 

Sir  Ch.  Wheeler  does  not  believe  that  an 
English  general  would  serve  for  such  purposes ; 
but  a '  foreigner'  has  given  us  great  jealousies, 
and  would  have  that  one  of  the  questions. 

Mr.  Love  would  have  it  another  Question, 
who  advised  that  the  army  should  be  appointed 
to  draw  up  towards  London,  to  awe  this  house, 
to  make  us  vote  what  they  please  ? 

*  "  This  perfidious  and  piratical  attempt  on 
the  Smyrna  fleet,  though  performed  with  tha 
utmost  bravery  and  resolution  by  sir  Robert 
Holmes,  and  the  earl  of  Ossory,  miscarried. 
Though  the  Dutch  defended  themselves  with 
amazing  obstinacy,  they  could  not  have  es- 
caped (as  they  did)  if  sir  Rob.  Holmes  had 
condescended  to  impart  his  design  to  sir  Edw. 
Spragge,  (whom  be  met  at  sea)  and  desired 
his  assistance.  But  though  sir  Robert  applied 
to  him  for  intelligence  concerning  the  game  he 
sought,  he  kept  the  secret  that  he  might  en- 
gross the  whole  honour  and  profit  to  himself 
and  thereby  fell  into  the  disgrace  of  under* 
taking  a  bad  thing,  without  bavins  the  glitter 
of  good  success  to  gild  it  over.     Ralph, 

f  He  was  made  Marshal  in  1676. 
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The  Dukes  Second  Speech  to  the  House   of 
Commons. 

%  The  Duke  of  Buckingham  whs  then  called 
jn,  as  beTore,  and  spoke  thus: 

"  In  the  first  place,  I  return  this  honourable 
nouse  bumble  thanks  for  the  honour  of  twice 
admitting  me ;  especially  when  I  consider,  how 
ill  I  expressed  myself  yesterday  t  consider  the 
condition  I  am  in;  in  danger  to  pass  for  a  vici- 
ous person,  and  a  fctrayer  of  my  country,  all 
the  world  over.  I  have  the  inisforcuue  to 
fcear  the  blame  of  other  men's  faults.  I  know 
that  it  is  laid  against  roe  the  '  revealing  the 
king's  counsels,  '  correspondency  with  the 
enemy,  in  time  of  war/  and  '  having  hindered 
what  the  Council' would  hate  done.'  I  hope  I 
shall  have  pardon,  if  I  6peak  truth  for  myself. 
I  told  you,  that,  it  the  Triple  Alliance  had  ad- 
vantage in  it,  I  had  the  honour  to  have  as  great 
■a  hand  in  it  (I  speak  it  without  vanity)  as  any 
man  :  then  upon  the  French  ambassador's  and 
other  intelligence,  I  bad  orders  to  compli- 
ment upon  the  sad  subject  of  Madame.*  I 
thought  it  for  the  service  of  the  king,  that  the 
French  ought  not  to  endeavour  to  be  consider- 
able at  sea ;  we  were  jealous  of  them,  that  the 
Dutch  should  make  their  peace  with  them,  be- 
cause they  had  power  to  conquer.  When  I 
ye  turned,  I  bad  ah*  the  demonstrations  imagin- 
able that  the  French  had  no  such  thoughts, 
l»ut  that  the  king  of  England  should  be  master 
at  sea.  I  pretend  not  to  judge,  whether  I,  or 
smother,  was  in  the  right,  but  leave  the  house 
to  judge.  At  that  time,  I,  and  lord  Shaftsbury, 
^ere  of  opinion  not  to  begin  a  war,  without 
advice  of  the  parliament,  and  the  affections  of 
the  people,  that  the  "parliament  might  join  in 
it ;  and  I  believe  the  king,  at  the  head  of  his 
parliament,  the  greatest  prince  in  the  world: 
this  was  Shaftsbury's  opinion  and  mine,  but 
not  lord  Arlington's.  Then  I  was  of  opinion 
Hot  to  make  use  of  the  French  ships  t  but 
to  have  half  the  value  of  them  in  money, 
for  English  ships,  which  would  have  been  of 
more  service*;  the  French  ships  of  no  use  to 
OS,  because  of  no  experience,  and  the  use  of 
our  seas,  learned  by  them,  of  great  danger  to 
us :  lord  Arlington  was  of  a  contrary  opinion. 
I  was  sent  to  Dunkirk  to  the  king  of  France, 
Arlington  to  Utrecht.  I  endeavoured  to  have 
money,  instead  of  ships;  at  my  first  audience, 
the  Fiench  king  was  willing  to  comply  with  it, 
bat,  after  some  time,  by  letters  and  returns 
from  hence,  it  was  altered.  I  make  no  reflec- 
tions, Hmo.  declare  matter  6Y  fact.  Then  lord 
Shaftsbury  aud  I  were  of  opinion  to  order  the 
war  so,  that  the  French  were  to  deliver  towns 
iuto  our  hands ;  an  useful  precedent !  lord  Ar- 

*  King  Charles's  sister,  the  duchess  of  Or* 
leans,  who,  in  1671,  soon  after  her  return  from 
an  interview  with  her  brother  at  Dover,  was 
poisoned  at  Paris,  (as  was  supposed)  by  the 
direction  of  her  husband.  The  duke  of  Buck- 
ingham was  sent  over,  on  that  occasion,  with 
compliments  of  condolence. 


lington  was  of  opinion  to  have  do  towns  at  all 
delivered,  for  one  year,  and  here  is  the  came 
of  the  condition  of  affairs,  with  thai  of  the  fleet, 
and  the  French  army  let  go  on  to  conquer ; 
they  get  all,  and  we  nothing,  aud  agree  for 
none  neither ;  consider  who  it  was  locked  us 
with  the  French  ambassador  ;•  my  spirit  moves 
me  to  tell  you.  When  we  are  to  consider 
what  to  do  we  must  advise  with  the  French 
ambassador:  I  will  not  trouble  you  with  re- 
ports. Look  not  upon  me  as  a  peer,  but  as 
un  honest  English  gentleman,  who  have  mi£ 
fered  much  for  my  love,  to  my  country.  I  had 
a  regiment  given  me,  which  was  sir -Edward 
Scott's :  and,  not  knowing  the  law  of  England, 
I  gave  him  1,500/.  for  it;  no  Papists,  nor 
Irish  in  the  regiment.  I  will  say  nothing  of 
my 'extraordinary  .gains.  I  have  lost  aa  much 
estate  as  some  have  got,  and  that  is  a  big  word* 
I  am  honest,  and  when  I  shall  be  found  other- 
wise, desire  to  die.  A  man  that  has  not  gotten 
by  all  this.  I  leave  it  to  you.  If  1  am  a 
Grievance,  I  am  the  cheapest  Grievance,  after 
all  this,  that  ever  this  house  had :  and  so 
humbly  ask  pardon  of  the  house  for  the  trouble 
I  have  given  it."  i 

Questions  put  to  the  Duke :   with  his  Answers. 

'  Then  the  Speaker  told  the  duke,  '  That  be 
was  commanded,  by  the  house,  to  ask  his  grace 
some  Questions,  if  he  .pleased  to  make  an- 
swer to  them/  Tjie  duke  answered,  '  he  was 
willing.' 

Question  1.  "  Whether  any  persona  have, 
at  any  time,  declared  to  him  any  of  their  ad- 
vices, or  ill-purposes,  against  the  liberty  »f  this 
house,  or  propounded  any  ways  to  him  for  al* 
tering  our  government;  and  if  they  did,  what 
was  that  advice,  and  by  whom  ?  Answ.  It  is 
an  old  proverb, '  over  shoes,  over  boots.9  This 
reflects  npon  one  now  not  living  [lord  Clifford] 
and  I  would  have  pardon  for  not  naming  him, 
and  fear  it  will  be  thought  a  malicious  inven- 
tion of  mine.  I  have  said  nothing  yet  hot 
what  I  can  justify ;  but  this  not.—*.  W  hat  hia 
grace  meant  by  this  expression  yesterday  *  that 
he  had  gotten  nothing,  and  that  others  had 
gotten  d,  4,  and  5,0001. :'  who  they  wt-re  that 
had  gotten  it,  and.  by  what  means  ?  Answ. 
I  cannot  acquaint  you  how  they  got  it,  because 
not  well  acquainted  myself  with  the  means  of 
getting  money.  What  the  duke  of  Onnond 
has  got  is  upon  record.  Lord  Arlington  baa 
not  got  so  much,  but  a  great  deal.— 3.  Qf 
whose  advice  the  army  was  raised,  and  Papists 
set  to  officer  them,  and  M.  Sehomberg  to  be 
their  general  ?    Ansm.  I  cannot  say '  by  whose 


*  Reflecting  on  lord  Arlington.  The  French 
ambassador,  here  mentioned,  was  M.  Roe* 
*igny>  *  Protestant,  whose  son  was  created 
earl  of  Galway,  by  king  William,  and  cans* 
ssauded  the  British  forces  in  For  toga),  in  the 
reign  of  queen  Anne.  Burnet  says,  "  he  had 
the  appointment  of  an  ambassador,  but  would 
not  take  the  character,  that  he  might  not  hire 
aclsafielyaadioaatsjusikiit.'' 
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the  feet  of  the  House,  at  an  English  geotle- 


advice/  bur,  on  my  honour,  Dot  by  my  advice ; 
but  was  told  by  a  man  that  it  dead, '  that  lord 
Arlington  sent  (or  him/  and  it  will  be  easily 
proved.— 4.  Whether  he  k.»ows,  that  any  have 
udvised  lu  make  use  of  the  army  to   awe  the 
debates  and  resolutions  of  this  house  ?    Atisw. 
This  is  the  tame  question  of  a  discourse  from  a 
man  thai  is  dead  to  a  man  that  is  living.     If  I 
had  desired  it,  1  might  have  had  the  command 
of  the  army  that  M.  Schomberg  had ;  but  I 
have  been  told,  that  lord  Arlington  would  have 
the  government  by  an  army.— 5.  By  whose 
counsel  and  ministry  the  Triple  League  was 
made?     Answ.   Lord  Arlington  and  I  were 
only  employed  to  treat,  and  finding  the  danger 
that  we  were  in  of  being  cheated,  pressed  the 
ambassadors  to  sign  before  they  had  power,. 
It  was  an  odd  request  to  the  ambassadors,  yet 
they  did   sign.— 6.  Who  made  the  first  Treaty 
with  France,  by  which  the  Triple  League  was 
broken,  and  the  Articles  thereof?    Antm.  I 
made  so  Treaty.— 7.  Who  advised  the  shutting 
op  the  Exchequer,  whereby  the  orders  of  as- 
signment  and  credit  of  the  exchequer  were 
broken  and  destroyed  ?    An»w,  I  was  not  the 
adviser.    I  lost  3,000*.  by  it.— 8.  And  the  De- 
claration   about   matters  of  Religion    made  ? 
An*w.  I  do  not  disown  that  I  advised  it,  but 
no  farther  only  than  what  might  be   done  by 
the  Declaration  by  law. — 9.  And  the  Smyrna 
fleet  fallen    upon,  before  war  was  declared  ? 
Antm.  It  was  lord  Arlington's  advice  ;  I  was 
against  it:  so  much  against  it  (as  careful  of  the 
honour  of  the  nation)  that  I  incurred  some  anger 
from  the   king.    Lord   Arlington    principally 
moved  it :  ^and  I  might  say  more  —10.  And  thr 
second  Treaty  with  the  French  king  at  Utrecht, 
and  the  Articles  thereof?    Antn>.  Lord  Ar- 
lington ami  I  were  sent  over  to  Utrecht,  and 
found  in  the  common  people  of  Holland,  in 
our  journey  thither,  the  greatest  consternation 
imaginable  :.  like  burning  the  Rump  in  Eng- 
land, crying,  *  God  bless  the  king  of  England!' 
and  '  cursing  the  States ;'  and  had   we  then 
gone  over  and  landed  onr  roeo,  we  might  have 
conquered  the  country ;  the  prince  of  Orange 
would  have  had  pence  with  France ;  but  what 
share  should  we  have  had?    Though  be   was 
the  king's  nephew,  yet  the  king  must  be  kind 
to  his  own  country.    If  peace  had  been  then, 
we  had  been  ia  worse  condition  than  we  were 
before  t  at  last,  the  prince  of  Orange  hoped  for 
a  good  peace ;  but  I  was  not  for  France  to 
have  all,  and  England  nothing.    The  conse- 
quence would  have  been,  Holland  must  depend 
on  France,  if  France  had  conquered  near  Ger- 
many.   1  think  it  a  wise  Article,  that  France 
should  not  make  peace,  without  us.— 4 1.  By 
whose  counsels  the  war  was  made,  without  ad- 
vice of  parliament ;  and  the  parliamc  nt  there- 
upon prorogued  r  Answ.  Lord  Shaftsbury  and 
I  wars  for  •  the  advice  of  parliament  for  the 
war.*    I  can  say  nothing  to  *  the -prorogation'. 
I  bebeve  the  parliament  will  never  be  against 
a  war  for  the  good  of  England :  and  so  desire 
she  pardon  of  the  House:  I  know  not  how 
lay  have  slipped  att,  afid  lay  myself  at 


The  Duke  then  saluted  the  House,  as  before* 
and  withdrew. 

Debate  en  the  Dukes  Answers. 

Colonel  Birch.  What  the  duke  has  told  us 
are  personal  discourses  of  one  that  *  is  dead.' 
He  may  inform  us,  if  he  pleases,  of  one  of  those, 
'  living :'  would  have  him  declare  them,  and 
hare  him  called  in  again. 

Mr.  Sawyer.  What  came  from  a  dead  man 
can  be  of  no  use  imaginable;  but  here  is  no 
answer  made  to  *  setting  upoo  the  Smyrna 
fleet/  Probably  lie  is  less  guilty  as  to  state 
affairs,  but  for  public  scandal,  would  have  the 
Question  put  *  for  his  removal.' 

Sir  NicA.  Carew  hoped  for  great  light  from 
the  duke,  but  he  gives -no  light  as  to  persons  of 
a  contrary  opinion  to  him. 

Sir  Courtney  Poole,  thinks  us  not  so  much  in 
the  dark :  thinks  this  noble  lord  will  satisfy 
you  farther  to-morrow  •  he  named  but  one 
about  the  army,  he  may  tell  you  more. 

Sir  Tho.  Lee.  All  he  nas  said  terminates  in 
one  man ;  but  he  believes  no  mau  so  big  as  he 
represents  him :  it  was  in  his  power  to  have 
given  larger  answers  if  he  would :  he  cannot? 
believe  that  some  one  person,  without  help, 
could  carry  counsels  against  two  or  three ;  not 
oue  evil  against  two  good  :  by  the  same  right, 
you  may  send  for  him,  as  he  came  before ;  nnd 
if  not,  you  may  send  to  the  House  of  Peers  for 
their  leave. 

Mr.  Secretary  Coventry.  We  have  little  light 
from  the  duke  without  explaining  :  no  oath  of 
secrecy  does  bind  a  man  to  promote  an  ill 
act ;  hut  as  for  promoting,  or  not  promoting  a  " 
league,  it  is  no  siu :  in  one  of  the  Answer*, 
the  duke  makes  lord  Arlington  instrumental  m 
breaking  the  Triple  Alliance  ;  but  it  is  not  the 
duke's  saving  it,  that  makes  him  so :  nor  lord 
Arlington's  saying  it  that  makes  the  doke  so  t 
otherwise,  happy  is  the  first  accuser  :  would 
be  equal  no  both  sides,  but  would  ask,  Whe- ' 
tber  any  man  believes  that  lord  Arlington 
would  own  all  this  ?  You  are  to  have  farther 
light  from  the  duke.  Send  to  bkn  to  come 
again,  if  he  be  willing,  or,  if  hot,  to  the  House 
of  Lords,  for  leave  for  him. 

Col.  Birch  would  send  out  two  gentlemen  to 
know,  whether  the  duke  has  any  thing  farther 
to  say :  that  is  parliamentary. 

Sir  Rob.  forward.  Some  things  came  from 
the  ditke  that  require  us  to  proceed  more  care* 
fully,  than  we  are  about  to  do  \  but  the  qu«s* 
lion  that  is  pressed  is  like  bearing  him  after, 
and  condemning  him  first.  Upon  the  whole, 
you  cannot  but  think  tlie  time  of  the  day,  and 
the  thing,  great  enough  to  put  us  upon  consU 
dering  it  till  to-morrow. 

Mr.  Rutsel.  If  the  debate  be  adjourned, 
the  duke,  iiy  his  power,  may  prorogue  us  again, 
as  be  has  done  formerly. 

Mr.  Sawyer  pities  trie  duke's  condition  here, 
and  the  loss  of  his  estate)  but  wotld  hare  jot) 
proceed  in  it, 


1051] 


STATE  TRIALS,  25  Charles  II.   107 A;— Proceeding*  against 


[1052 


Sir  Nich.  Pedley,  The  duke  may  hsve  pa- 
tents for  life.  The  Serjeant  of  your  mace  has 
a  patent  for  his  place,  for  life,  and  it  is  a  free- 
hold  in  him.  You  cannot  take  away  the 
duke's  office  without  legal  proceedings  against 
him  :  by  rule  of  law,  there  must  be  a  scire 
facias :  you  cannot  put  a  man  from  his  free- 
hold ;  and  he  would  not  have  the  question. 

Sir  'JFho.  Lee  sees  not  such  danger  in  this,  as 
is  alledged  :  by  impeachments,  the  Lords  are 
judges.  By  the  Address  we  make  to  the  king, 
the  king  cannot  grant  against  law  more  than 
is  in  his  power  would  clear  it  to  the  bouse. 
It  may  fall  out  to  have  the  same  case  before 
you  again,  and  would  not  have  any  person  out 
of  the  power  of  the  House  of  Commons. 

Mr.  Waller  moves,  not  for  the  duke's  sake, 
but  for  his  own.  You  lake  away  from  him 
more  than  you  leave  him  :  common  fame 
against  one  of  the  lords  is  the  same  thing  here : 
you  go  with  an  humble  desire  to  the  king  to 
have  our  judgment  put  in  execution  :  because 
you  have  not  liked  men,  they  have  been  re- 
moved :  some  s»y,  he  never  said  the  word  al- 
ledged against  him ;  others  say,  others  said 
them— no  proof— witnesses  may  be  corrupted  : 
not  many  men  are  hanged  for  want  of  their 
pardon,  if  recorded:  never  any  man  was 
hanged,  with  his  pardon  in  his  hand  :  this  is  a 
great  convulsion  of  state,  a  peer  to  come  down 
to  your  house.  If  times  are  so  corrupt,  I 
must  piece  out  my  innocence  with  a  pardon  : 
if  this  nation  be  ever  preserved,  it  must  he  in 
this  place;  and  where  so  great  a  power  is,  if 
not  as  exact  a  justice  with  it,  we  are  not  safe : 
God  has  given  us  great  power,  and  thank  God 
for  it.  '    . 

Mr.  Sec.  Coventry.  The  duke's  office  is  a 
patent,  and  a  freehold :  the  duke  may  have  a 
recompence  for  his  office. 

Sir  Cha.  Harbord.  The  duke's  office  cost 
him  a  great  sum  of  money,  and  it  may  be  any 
man's  case :  pray  be  tender  in  what  you  can- 
not put  the  king  upon,  in.  point  of  law. 

Sir  Wm.  Lewis.  We  have  cause  to  be  ten- 
der in  the  things  offered,  and  '  to  desire  that 
the  king  would  be  pleased  to  give  him  leave  to 
sell  his  place.' 

Lord  Cavendish,  should  not  be  for  the  latter 
part  of  the  question,  if  it  '  took  hit  place'  from 
him,  for  the  king  may  *  give  him  leave  to  sell  it.' 

Lord  Cornbury  is  not  for  taking  away  the 
duke's  life.  Would  have  things  rightly  under- 
stood :  it  concerns  not  bis  freehold  ;  he  holds 
it  only  during  the  king's  pleasure.  Is  not 
against  his  '  leave  to  sell  it :'  do  you  intend  to 
leave  '  employment'  wholly  out  of  the  ques- 
tion ?  He  has  a  patent  for  gentleman  of  the 
bedchamber,  and  a  pension  for  it,  and  his 
lieutenancy  of  Yorkshire ;  and,  on  the  other 
side,  would  not  recommend  him  to  the  king, 
and  not  think  bim  fit  to  be  about  his  person. 

Sir  John  Buncombe  has  a  great  compassion 
for  this  honourable  person's  misfortunes  :  what 
comfort  can  a  man  have,  after  such  a  charge, 
without  some  compensation  for  bis  place : 
which  be  moves  for, 


Mr.  Han>oodh*a  had  great  honour  for  this 
person,  but  now  must  lay  all  aside  here  :  with 
what  face  can  you  make  such  an  Address  to  the 
king  ?  you  do  nothing  to -take  away  the  kings 
charity,  in  compensation  of  his  places,  and 
doubts  not  but  the  king  will  do  it :  it  is  a  bur- 
den greater  than  he  could  wibh  he  had,  but 
would  not  put  it  upon  (he  king  by  our  Address. 

Sir  Wm.  Coventry,  '  To  remove  him'  is  the 
general  sense,  but  would  not  wound  other 
men,  by  destroying  his  patent,  nor  wound  his 
freehold,  nor  take  away  his  blood :  would 
have  added  to  the  question,  '  reserving  to  hun 
the  profits  of  such  places,  as  of  right,  he  has  by 
any  inheritance,  or  freehold.' 

Mr.  Powle  would  have  him  removed  out  of 
offices  that  are  granted  htm  at  his  majesty's 
pleasure. 

Mr.  Swynfin.  Be  the  offender  ever  so  great, 
or  the  offence,  you  may  err  in  the  manner  of 
proceeding :  would  have  you  proceed  by  such 
rules  as  agree  with  justice :  in  the  duke  of  Lau- 
derdale's case,  persons  did  prove  things  against 
him  (your  members)  :  looks  for  judicial  proof 
before  you  ;  information  has  been  but  remem- 
bers 09  proof:  it  has  been  the  course  that 
great  ministers  of  state  do  take  out  those  par- 
dons, sometimes  one  or  two  in  a  year  :  as  to 
impeachment,  this  way  was  well ;  for  then  all 
evidence  on  both  sides  is  heard  :  does  not 
think  '  removal  from  the  king's  presence'  a  light 
thing.  Put  the  case,  you  had  this  upon  your 
own  members — would  you  have  freeholds  taken 
away  without  proof?  Thinks  it  an  HI  prece- 
dent :  let  the  case  be  this,  Lords  or  whose  it 
will,  we  have  nothing  but  justice  for  our  own 
preservation  :  whoever  shall  judge  a  man,  and 
not  hear  him  to  the  point,  though  his  judgment 
be  just,  he  is  unjust  in  judging. 

Col.  Strangvays.  There  is  no  freehold  in  a 
grant  '  at  the  kjug's  pleasure  :'  wi|l  you  make 
'  Lex  et  cohsuetudo  parliament^  nothing  ?  We 
do  as  a  grand  jury  does,  persuaded  in  consci- 
ence that  the  thing  is  so.— 'Neither fornicator, 
nor  adulterer,  &c.  shall  enter  into  the  kingdom 
of  Heaven' — Hopes  that  virtue  will  be  coun- 
tenanced here  :  this  vote  is  only  '  to  remove 
such  a  Counsellor/  to  restore  the  king,  and 
honour  and  integrity  unto  the  kingdom  :  no 
sanguinary  law  :  not  for  taking  away  his  free* 
hold,  but  only  what  he  holds  at  the  king's  plea- 
sure :  hopes  that  men  of  sobriety  and  honesty 
will  be  near  the  king,  and  would  have  the  duke 
removed. 

Sir  Tho.  Meres.  *  Removing  from  the  king's 
person'  is,  in  consequence,  removing  from 
places  and  employments :  it  is  also  said,  '  wo 
are  heard  as  a  grand  jury,  in  impeachments  ;' 
hut,  as  you  proceed  now,  there  are  objections ; 
you  now  give  your  last  judgment,  whatever  the 
king  will  do.  Says  another  gentleman,  '  you 
have  heard  no  proofs ;'  but  tHfcse  shall  not  go 
without  an  answer:  this  -House  had  great 
power  in  judgment  by  common  fame,  as  every 
one  of  us  is  told  without  doors.  Lea  Parlta* 
mentaria.  Thirty  persons,  in  Mr.  Prynne's 
books,  were  desired  to  be  removed  from  f 
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kings,  because  the  people  spoke  -ill  of  them ; 
some  of  them,  though  not  all,  were  removed  : 
the  duke  is  a  fine  person,  and  taking  with  us, 
And  we  have,  a  tenderness ;  but  it  does  not  be- 
come ihis  house  to  countenance  selling  of 
places :  though  common  fame  is  the  great  pre- 
rogative of  this  House,  yet  would  use  it  very 
sparingly. 

Sir  John  Berkenhead  is  against  clancular  and 
clandestine  proceedings :  in  the  common  law, 
if  the  Christian  neighbourhood  say, *  one  keeps 
another  man's  wife/  yet  upon  his  oath  he  may 
-clear  himself:  lord  Bacon  calls  common  fame 
*  a  common  liar  f  and  the  precedents  cited,  of 
removals/  were  in  ill  times :  is  against  the  latter 
part  of  the  question. 

Mr.  Powle.  Birkenhead  said, '  the  prece- 
dents, cited,  were  of  ill  times,' — 1 1  Richard  2, 
a  great  while  before  bis  deposing :  that  was  done 
in  the-29d.  The  effects  of  those  censures  then 
kept  things  quiet,  till  his  deposing  :  the  duke 
-of  Ireland  was  then  removed,  for  encroaching 
upon  .royal  power :  wishes  we  might  ever  use 
this  power  moderately,  and  that  we  had  no  oc- 
casion of  using  it  now. 

Col  Birch  is  one  of  those  who  desired  no 
resolution  of  this  matter  till  another  day ;  and 
did  it  then  for  another  reason,  not  for  favour 
to  the  duke :  it  is  the  custom,  that  the  Speaker 
call  for  a  clear  account,  and  wishes  it  bad  been 
•now  from  the  duke :  but  cannot  a  gentleman 
give  a  clear  opinion  in  the  question  ?  Would 
not  call  for  it :  when  once  the  debate  was,  in 
tbe  Convention,  of  recommending  Counsellors 
to  the  king,  it  was  answered,  '  all  tbe  awe  you 
have  upon  the  king's  Council  hereafter  is,  if 


they  be  such  as  tbe  people  have  an  ill  opinion 
of,  you  may  remove  them  ;  and  it  is  better  for 
us  then  to  name  them,  for  we  must  be  respon- 
sible for  than:  shall  you  depart  from  this,  and 
call  for  direct  proof  of  persons  only,  and  not 
tbiugs  ?  You  have  great  prejudice  .by  it:  you 
cannot  take  his  freehold  from  him  by  your  vote, 
and  he  is  therefore  for  the  question. 

Sir  Tho.  Littleton  fears,  that  you  may  clash 
with  the  Lords  upon  another  thing  :  when  the 
point  was  of  removal  from  the  king's  presence, 
29  Hen.  6,  as  now,  the  king  answered,  '.he  is, 
content  to  remove  tbem  from  his  presence,  ex- 
cept they  be  Lords,  unless  they  approve/  Whe- 
ther any  clear  precedent,  tie  Commons  origi- 
nally to  go  to  the  king  to  remove,  in  case  of 
peers,  is  not  satisfied  :  it  is  not  the  case  of  tbe 
duke  of  Lauderdale,  who  is  no  peer. 

Lord  Cornbury.  Littleton  is  mistaken  in 
tbe  precedent  of  29  Hen.  6.  The  duke  of  So- 
merset, and  the  bishop  of  Winchester,  were 
removed  :  the  words  of  the  accusation  were, 
'  the  people  spake  ill  of  tbem :'  the  kiog  grants 
the  request  of  the  Commons,  unless  to  some 
few  persons  that  were  Lords,  who  are  necessary 
about  him  :  the  Lords'  Concurrence  will  beget 
another  debate,  but  the  king  is  still  at  the  same 
freedom. 

Resolution  against  the  Duke. 

At  length  it  was  resolved, "  That  an  Address 
"  be  presented  to  his  majesty  to  remove  tbe 
"  duke  of  Buckingham  from  all  his  Employ- 
"  ments .  that  are  held  during  bis  majesty's 
"  pleasure,  and  from  his  Presence  and  Councils 
"  for  ever." 


S34.  Proceedings  in  the  House  of  Commons  against  the  Earl  of 
Arlington:*  25  Charles  II.  a. d.  1674. 


ON  the  15th  of  January,  1674,   Sir  Gilbert 
Gerrard  states  to  the  House  of  Commons,  that 
-  he  has  a  Complaint  against   a  great  minis- 
ter of  state,  the  earl  of  Arlington  f ;  all   great 


*  See  an  account  of  him  in  the  Note  to  Cla- 
rendon's Case,  p.  307,  of  this  volume. 

t  ".  Bennet,  advanced  afterwards  to  be  earl 

of  Arlington,  was  made  secretary  of  state,  by  the 

interest  of  the  popish  party,  [in  1662.]  He  was  a 

proud  man.  His  parts  were  solid,  but  not  quick. 

,He  had  the  art  of  observing  the  king's  temper, 

.and  managing  it  beyond  all  the  men  of  that 

.time.     He  was  believed  a  Papist.  He  had  once 

professed  it,  and  when  he  died,  he  again  recon- 

cilied  hmselfto  that  church.    Yet  in  the  whole 

course  of  his  ministry,  he  seemed  to  have  made 

It  a  maxim,  that  the  king  ought  to  show  no 

favour  to  popery,  but  that  all  his  affairs  would 

be  spoiled,  if  ever  be  turned  that  way;  which 

.  made  the  Papists  become  his  mortal  enemies, 

e>nd  accuse  him  as  an  apostate,  and  a  betrayer 

of  their  interest."    Burnet. — He  died  in  1685, 

leaving  an   only    daughter,   married    to  king 

Charles's  favourite  son,  (he  duke  of  Grafton. 


affairs  and  transactions  go  though  his  hands ; 
he  has  been  the  great  treasurer  ;  the  manage- 
ment of  that  must  pass  by  him :  he  has  no  pre- 
judice to  bim,  or  disobligation  from  him,  but  it 
is  a  duty  he  owes  the  king  and  nation  :  it  was 
jost  upon  your  heels  the  taking  away  your  Li- 
berties, contrary  to  the  laws  of  the  kingdom; 
and  to  back  this,  an  Army  was  raised  of  dan- 
gerous men,  unfit  to  command  ;  nothing  has 
passed  for  some  years  hut  through  his  hands ; 
the  Army,  the  Declaration  ;  he  the  great  con- 
duit-pipe; this  instance  many  within  these  walls 
know,  and  abroad  he  is  reported  a  papist,  and 
reconciled  to  the  church  of  Rome:  in  tbe 
Journal  you  may  nnd  the  Act  for  suppressing 
Conventiclos ;  upon  his  majesty's  power  to  sus- 
pend Laws  in  the  Proviso ;  upon  the  division  of 
the  house,  Arlington  staid  in  for  it  with  not 
above  30 :  every  thing  passed  through  his  hands  ; 
all  Licences  according  to  the  declaration. 

He  then  opened  and  presented  to  the  House 
the  following 

Articles  of  treasonable  anil  other  Crimes 
of  High  Misdemeanor  against  the .  Earl 
of  Arlington,  principal  Secretary  of  State: 
7 
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I. "  That  the  said  earl  bath  bean  a  oon- 
Itaot  and  most  vehement  promoter  of  Popery 
and  Popish  Counsels  :  1.  By  procuring  com- 
missions  for  all  the  Papists  lately  in  com* 

_  mand,  and  who  made  their  application  to.  him, 
as  a  known  favourer  of  that  faction ;  there 
being  not  one  commission  signed  by  the  other 
secretary  ;  many  of  which  commissions  were 
procured  and  signed  by  him,  since  the  several 
Addresses  of  the  two  houses  of  parliament  to 
bis  majesty  and  the  passing  the  late  Act 
against  Popery :  2.  By  procuring  his  majesty's 
Letter,  commanding  Irish   papists  and. rebels 

.  to  be  let  into  corporations,  and  admitted  into 
the  commissions  of  the  peace,  and  other  offices 
of  trust  military  and  civil,  contrary  to  the  esta- 
blished laws  and  constitutions  of  that  realm, 
to  the  great  terror  of  the  king's  protectant 
subjects  there  :  3.  By  not  only  setting  up  and 
supporting  the  aforesaid  Papists  there,  but 
bringing  the  most  violent  and  fiercest  of  them 
to' command  companies  and  regiments  of  the 
king's  English  subjects  here  to  the  great  dis- 
honour and  danger  of  this  kingdom:  4.  By 
openly  and  avowedly  entertaining  and  lodging 
in  his  family  a  Popish  priest,  contrary  to  the 
known  laws  of  the  land ;  which  said  priest  was 
a  noted  solicitor  and  promoter  of  the  Popish 
faction,  and  has  since  fled  out  of  this  kingdom. 
5.  By  procuring  Pensions, .  in  other  mens 
names,  for  Papist  officers,  contrary  to,  and  in 
iilosion  of  the  late  act  of  parliament :  6.  By 
obtaining  several  Grants  of  considerable  sums 
of  money,  to  be  charged  upon  the  revenue  of 
Ireland,  for  the  most  violent  and  pernicious 
papists  there  ;  particuiary  9,000/.  for  one  colo- 
nel Fitz  Patrick,  a  notorious  Irish  rebel,  whose 
mother  was  hanged  in  the  late  war,  for  mur- 
dering several  English,  and  making  candles  of 
their  fnt ;  this  grant  beiog  procured  for  the 
said  Fitz  Patrick  at  a  time  when  he  was  ac- 
cused to  the  lord  Arlington  of  high  crimes,  by 
die  now  lord  lieut.  of  Ireland  :  7.  by  procur- 
ing his  majesty  to  release  several  Irish  Papists 
(some  whereof  deeply  engaged  in  the  horrid 
rebellion  of  that  kingdom))  the  chiefries  or 
bead  rents  reserved  to  the  crown,  out  of  the 
forfeited  estates  of  Papists  there,  being  a  prin- 
cipal part  of  his  majesty's  revenue  in  that  Iting- 
dom. 
II.    "  That  the  said  Earl  had  been  guilty  of 

.  many  and  undue  practices  to  promote  his  own 

greatness ;  and  nath  embezzled  and  wasted 
tie  treasure  of  this  nation ;  1.  By  procuring 
vast  and  exorbitant  Grants  for  himself,  both  in 
England  and  Ireland,  breaking  into  the  set- 
tlement of  that  kingdom,  and  dispossessing  se- 
veral English  Adventurers  and  Soldiers  of  their 
properties  and  freeholds,  in  which  they  were 
duly  and  legally  stated,  without  any  colour  of 
reason,  or  suggestion  of  right.  9.  By  charging 
excessive  and  almost  incredible  sums  for  raise 
and  deceitful  iutelligence  :  3.  By  procuring  his 
majesty's  band  for  the  giving  away,  between 
his  first  entrance  into  his  office,  the  value  of 
three  millions  of  sterling  money,  at  the  least ; 
the  several  Grants  whereof  are  extant,  counter* 


signed  by  him,  and  by  him  only.  4.  That  the 
said  Earl,  presuming  to  trample  upon  all  estates 
and  degrees  oft  I  >e  subject*  of  this  reatat,  tae 
better  to  subdue  them  to  his  will  and  pleasure, 
hatji  causelessly  and  illegally  imprisoned  maay 
of  his  majesty's*  subjects.  5.  That  he  did  pro- 
cure a  principal  peer  of  this  •  realm  to  be  un- 
justly imprisoned  and  to  be  proclaimed  traitor, 
without  any  legal  proceed  or  trial ;  and  did  ma- 
liciously suborn  false  witness,  with  money  to  take  j 
away  his  life,  upon  pretence  of  teeaonabla  . 
words. 

<  HI.  «  Thai  the  said  Earl  hath  falsely  and  trai- 
terously  betrayed  the  great  trust  reposed  io  I 
him,  by  his  majesty,  as  counsellor  and  prin- 
cipal secretary  of'btate;  1.  By  entertaining 
a  more  than  usual  intimacy  with  the  French 
ambassador ;  not  only  lodging  him  in  his  house, 
but  letting  him  into  the  king's  most  secret 
counsels.  2.  By  altering  in  private,  and  singly 
by  himself,  several  solemn  determinations  of  I 
his  majesty's  councils.  3.  By  procuring  a 
stranger  tj  have  the  chief  command  of  the 
late  raised  army,  for  invasion  of  Holland,  to 
the  great  dishonour  and  discouragement  of  all 
the  loyal  nobility  and  gentry  of  this  nation.  4. 
By  advising  his  majesty  to  admit  of  a  squadron 
ot  French  ships  to  be  joined  witli  our  English 
fleet ;  the  sad  consequence  whereof  we  have 
since  felt,  notwithstanding  the  king  of  Franca 
had  agreed  to  send  a  supply  of  money,  in  or- 
der to  the  having  the  fleet  wholly  English. 
5.  Whereas  the  king  was  advised  by  several 
of  his  council  to  press  the  French  kfng  to  de- 
sist from  making  any  further  progress  in  his 
conquest  of  the  inlaid  towns  of  Holland, 
whereof  England  was  to  Lave  no  benefit,  and 
to  turn  his  arms  upon  those  maritime  towns 
that  were  by  the  treaty  to  have  been  ours,  his 
lordship  gave  the  king  cpunsel  to  desist ;  where- 
by that  part  of  oar  expectation  was  wholly  frus- 
trate. &,  Whereas  the  king  was  advised,  by 
severa)  of  his  council,  not  to  enter  into  this 
war,  till  his  majesty  was  out  of  debt,  and  had 
advised  with  his  parliament,  his  lordship  was  of 
opinion  to  the  contrary,  and  gave  his  advice  ac- 
cordingly. 7. '  When  the  French  ships  were 
dispersed  after  the  late  Fight  at  sea,  and  bad 
lost  all  their  anchors  and  cables,  by  reason  of 
the  foul  weather  that  then  ensued,  he  persuaded 
his  majesty  to  send  them  fourscore  cables  and 
anchors;  although  it  was  then  objected,  and  he 
knew  it  to  be  true.  That  his  majesty  bad  not 
at  that  present  time  any  more  in  his  stores  than 
would  supply  his  own  ships,  io  case  of  the  like 
necessity.  8.  He  hath  traiteroosly  correspon- 
ded with  the  king's  enemies,  beyond  the  seas, 
and  contrary  to  the  trust  reposed  in  him,  hath 
given  intelligence  to  them.9 

The  above  Articles  being  delivered  in  at  the 
Clerk's  table  and  read. 

Sir  Robert  Carr  assures  the  house  that  he 
does  not  oppose  the  bringing  in  the  Articles, 
or  any  thing  objected  against  lord  Arlington ; 
but  he  has  a  letter  to  the  Speaker  to  be  com- 
muuicatcd  to  the  house. 
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Lord  Obrien  knows  not  bdt  what  has  been 
•aid  vesterday  may  have  been  *  the  occasion  of 
this  Letter,  and  would  hate  it  read.      i 

jftlEAXl'S  LlTTBB  tQ  the  HOUSE  of  CoMMOWS. 

The  Speaker  moves  that  be  may  read  lord 
Arlington  s  Letter.  The  Letter  was  read  ac- 
cordingly, as  follows :   ' 

'  Mr.  Speaker ;  hearing  that  the  hononrnble 

*  House  of  Commons  are  informing  themselves 

*  of  public  affairs,  wherein,  J  humbly  conceives 
'  what  I  can  sey  may  be  of  use,  and  satufac- 
'  tion  to  them,  I  beseech  you  to  do  me  the 
4  favour,  by  the  means  of  this  house,  to  obtain, 
'  leave  for  me  to  be  heard  by  the  honourable 

*  house.  '  Arlington/ 

Mr.  Thomas  Lee  moves  that  lord  Arlington 
may  beaded  the  same  Questions  with  the  duke 
of  Buckingham,  excepting  that  of  M.  Schom- 
berg»  being  one  of  the  Articles  lord  Arlington 
is  accused  of. 

Mr.  Sec.  Coventry  hopes  that  the  house  will 
not  vote  that  we  shall  examine  him .  no  mem- 
ber of  the  Lords  house  can  answer  us. 

Sir  William  Lewi*.  lie  is  at  his  own  pleasure 
for  answering  our  questions  :  he,  by  bis  letter, 
offers  information  only.   , 

Sir  Thomas  Lee.  He  is  judge  of  his  own  discre- 
tion ;  you  may  ask  him  what  you  please. 

Sir  Robert  Carr  believes,  that  any  question 
this  house  will  ask  this  noble  lord  he  will  answer. 

The  Speaker  reminded  the  house  of  making 
a  noise  yesterday,  and  that  we  ought  not  par- 
ticularly to  salute  any  man,  because  the  respects 
of  the  bouse  are  paid  by  the. Chair;  an  irregular 
Dkotion  when  performed  by  any  else. 

Sir  Edmund  Jennings.  If  you  lose  the  op* 
portunity  of  asking  him  questions  here,  per- 
haps you  will  not  see  him  again. 

Col.  Birch.  Cao  any  thing  be  more  natu- 
ral than  asking  of  questions  ?  and  the  Speaker 
bas  drawn  questions  this  way  and  that  way, 
till  you  have  come  to  the  bottom  :  if  he  gives 
full  Answers,  you  need  go  no  farther  :  it  was 
not  so  managed  yesterday: 

Sir  Charles  Harbord.  If,  upon  the  relation  he 
makes,  you  find  no  cause,  then  would  have  no 
questions  asked  ;  you  cannot  examine  a  peer, 
nor  can  you  send  for  him  again. 

Mr.  Sachevtrell  would  have  no  questions 
asked  him  f<>  accuse  himself :  five  of  the  ques- 
tions concern  him,  and  he  would  have  all  these 
laid  aside. 

The  Eaul's  Speech  to  the  House  of  Commons. 

The  Earl  of  Arlington  was  admitted  into  the 
house,  in  the  same  manner,  in  all  respects, 
wit  h  the  duke  of  Buckingham^  He  then  spoke 
to  this  effect : 

"  I  acknowledge  the  honour  the  House  has 
done  me  in  admitting  me  to  speak  here ;  in 
private  conversation,  and  at  dinners,  I  have 
met  with  a  paper  of  Articles  against  me,  in  the 
nature  of  an  Impeachment,  though  upon  un- 
certain ground*:    had  I  aa-much memory  as 
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innocence,  I  assure  myself  of  all  favour  from 
this  House :  I  have  a  bad  memory,  and  so  must 
make  use  of  papers. 

"  I  reduce  the  accusations  to  three  heads. 
1.  Matter  of  Religion.  3.  MatterofWar  and 
Treaties.  9.  Particular  Fortune  and  Acqui- 
sitions I  have  got  since  the  king's  Restoration. 

"  1st,  For  Religion.  1  never  did  one  act  to 
derogate  from  the  protestnnt  religion,  neither 
have  I  heard  mass,  nor  made  any  reconciliation 
to  the  Church  of  Rome.  I  hope  you  will  not 
rest  upon  aspersions,  unless  any  honourable 
member  will  aver  it  on  his  knowledge,  and,  if 
so,  I  am  content  it  should  pass  for  a  convic- 
tion. I  am  accused,  of  having  n  part  in 
1  composing  the  declaration  for  Liberty  of 
4  Conscience.1  I  was  present  in  council  when 
it  was  resolved,  that,  in  time  of  War,  it  might 
be  of  great  advantage  to  do  any  temporary  thing 
till  the  parliament  might  consider  of  it ;  but, 
as  soon  as  I  was  convinced  that  it  was  contrary 
to  laws  I  was  the  .first  roan  that  advised  to 
desist  from  what  was  not  tenable,,  by  law  ;  a* 
for  what  concerns  the  papists  (Roman  Catho^ 
lies)  I  suppose,  that  according  to  the  function 
of  my  place,  I  might  pen  it,  but  it  was  brought 
to  me  changed  to  what  was  resolved  in  council : 
to  the  charge  of  being  '  a  favourer  of  Papists/ 
I  answer,  in  particular  I  have  favoured  those 
of  the  Church  of  England  ;  but  I  have  promis- 
cuously obliged  men  of  merit,  without  distinc- 
tion of  religion. 

To  the  gud.  "  That  I  have  promoted  Irish 
'  Papists  and  Rebels,  to  be  let  into  corpora* 
'  tionsand  commissions  of  the  peace,  offices  of 
«  trust,  military  and  civil,  &c.'  This  is  so  ill  im- 
puted to  me,  that  I  was  not  at  London,  at  the 
council,  but  at  my  country  house,  when  the 
order  was  made.  Any  gentleman  here,  that 
knows  the  forms  in  this  matter,  can. tell,  that 
these  letters  are  by  the  king's  particular  di* 
recti  on. 

3.  "  Bringing  the  most  violent  Papists  into 
'  command  of  companies  and  regiments  of  the 
'  king's  English  subjects,  &c.  and  though  they 
'  refused  the  oaths  by  the  act  enjoined,  nrocur- 
'  ing  them  new  commissions/  It  was  affirmed 
to  me,  that  colohel  Pan  ton  would  take  the  oaths 
and  test,  and  by  his  looks  seemed  to  accept  his 
commission  accordingly.  I  dare  pronounce? 
that  not  one  commission  was  signed  by  me, 
bat  for  such  as  went  into  foreign  parts,  aud 
were  not  likely  to  return.  . 

4." '  That  Istopped  prosecution ofthe piracy 
4  in  Ireland  of  one  Fitzpatrick/  My  hand  i* 
no  way  seen  in  it,  hut  in  an  order  for  his  pro* 
secution.  A  letter  was  sent  me.  from  |the 
lord  lieutenant  of  Ireland  ;  but  I  gave  no  in- 
terruption directly  nor  indirectly  to  his  pro^ 
secution. 

5.  "  '  Entertaining  and  lodging  in  my  hous* 
*  a  Priest,  contrary  to  the  known  laws,  a  noted 
«  solicitor  of  the  Popish  faction,  &c/  I  knowf 
of  none,  except  father  Patrick,  that  ever  fro* 
quented  my  house,  unless  by  chance,  upon 
some' sudden  emergency ." 

6\   "  «  That  I  was  the  adviser  to  begin  thai 
3  Y 
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*  war,  without  consent  of  parliament.1  What- 
ever others  may  have  done,  tew  bad  a  more  po-' 
sitive  share  in  hindering  it  than  myself.  There 
was  no  such  thing  as '  constraining  the  ambas- 
'  sadors  to  sign/  as  was  alleged.*  What  was 
done  was  on  the  other  side  of  the  water,  and  I 
was  sensible  of  all  approaches  of  violation  of 
Uie  league ;  in  this  I  can  scarce  vindicate  myself 
without  reflection  on  others :  I  cannot  affirm, 
but  will  lay  before  you  my  presumptions  and 
others  in  this  business*  France,  to  bring  the 
duke  of  Buckingham  on  their  side,  contrived  his 
going  over  to  Paris,  on  pretence  of  some  easy 

>  couctiey  for  the  king,  which  he  had  leave  for. 
The  king  warned  him  by  no  means  to  meddle 
with  affairs.  The  king  of  France  used  him 
well,  and  gave  him  a  jewel.  He  counselled 
me  about  it;  to  requite  him,  I  told  him  in 
what  state  matters  lay  :  *  I  see  you  fast  to  the 
'  Spanish  interest,  if  you  will  procure  roe  a  pen- 
4  sion  from  the  Spanish  ambassador;'  the  duke 
took  the  pleasure  of  telling  the  tale,  and,  upon 
my  honour,  I  appeal  if  many  have  not  heard 
the  duke  say,  wiih  oaths,  *  Arlington  is  to  be 
4  turned  out,  and  he  would  furnish  the  king  with 

*  a  better  secretary ;'  which  he  might  easily  have 
done.  The  first  time  the  duke  discovered 
himself,  he  desired  to  go  with  a  compliment 
into  France,  which  might  hare  been  done  by  a 
more  ordinary  man.  He  had  authority  to 
•ound  that  court,,  and  brought  word  of  the 
French  resolutions  for  war,  and  so  magnified 
that  king  and  his  ministers,  that  all  wondered 
at  it.  He  brought  accounts  of  resolutions  of 
France  for  our  interest,  hut  no  particulars ; 
sometimes  seriously,  sometimes  pleasantly.  The 
king  told  me  the  reports.  I  answered,  *  Ex- 
'  amine  the  thing,  and  be  not  guided  by  parti- 

*  cuiar  partiality/  I  -  have  leave  from  the  king 
for  my  coming  hither,  for  the  purgation  of  my- 
telf.  1  am  taxed  with  having  spoiled  the 
treaty  with  France.  Many,  that  I  can  name, 
present  in  council,  have  heard  the  duke  say, 
<  I  am  persuaded,  what  lord  Arlington  says  is 

*  with  reflection*.  Either  I  did,  or  did  not  say, 
4  be  changed  the  Treaty/  I  fear  the  Duke 
has  forgot  the  Treaty.  This  French  Treaty 
confirmed  the  Triple  Alliance ;  the  king  esta- 
blished it  in  the  treaty.  It  is  true,  the  progress 
of  the  war  has  begotten  some  disturbance ;  as 
the  business  of  Charleroy.  If  France  disturbs, 
this  Treaty  is  violated :  France  was  thus  warn- 
ed. The  king  of  France  asked  leave  for  some 
forces  to  pass  through  Flanders ;  Monteri 
jsnve  him  a  civil  denial ;  which  being  resented 
by  the  king,  on  the  behalf  of  France,  diverted 

„  the  French  king  from  marching. 
.  "  As  for  '  the  delivery  of  towns  to  us,'  it  is 
So  silly  a  thing,  that  it  deserres  not  an  answer. 
We  have  ever  'pressed  France  for  money  in- 
stead of  ships.  France  had  stores,  but  could 
not  spare  money.  The  king  sent  to  compli- 
ment the  king  at  France  at  Dunkirk;  Bucking, 
linm  offered  himself,  and  treated  of  things  un. 

*  See  the  duke  of  Buckingham's  Speech. 
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known  to  me ;  he  hoped  satisfaction  to  wait 
npon  so  great  a  king,  so  obliging,  when  we  ap- 
proached so  near  the  war.-  Ambassador  Mon» 
tagu,  under  the  king's  own  hand,  was  com- 
manded not  to  speak,  to  the  ministers,  bat  to 
the  king  of  France  himself;  6,000  men  for  the 
king  to  maintain.  I  pressed  the  kiug  that  Mon- 
tague might  desist  from  that  proposition. 
Buckingham  was  the  bead  of  them,  and  his 
officers. 

"  As  to  my  charge  of  '  being  privately  shot 
1  up  with  the  French  ambassador ;'  my  doors 
were  not  shut  to  him,  nor  the  Spanish  ambas- 
sador ;  but  as  for  '  Pensions/  those  that  wrote 
the  paper  of  Articles  should  have  had  the  good 
manners  to  have  told  miue. 

"  As  for  *  M.  Sehomberg's  being  general  of 
'  the  English ;'  his  mother  was  an  English  wo- 
man, and  be  commanded  the  king's  troops  in 
Portugal.  If  he  would  hare  changed  his  reli- 
gion, he  might  have  been  marshal  of  France. 
It  was  not  strange  he  should  be  sent  for  to  com- 
mand, when  a  descent  was  intended  into  Hol- 
land, in  which  country  he  bad  long  commanded. 
Though  Buckingham  is  a  man  of  wit  and  parts, 
yet  his  experience  is  little  or  none  at  all  in  mi- 
litary affairs.  Buckingham  proposed  that  (ie 
might  go  to  Utrecht,  and  I  be  joined  with  him, 
to  temper  him  with  my  slow  pace.  Hard  by, 
the  king  of  France  staid  in  his  ennip  ten  days, 
expecting  the  Holland  Deputies;  neither  prince 
was  to  treat  without  the  other.  I  and  Halifax 
were  for  moderate  courses ;  Buckingham  was 
for  exorbitant. 

"  As  to  '  the  Parliament's  not  being  ac- 
(  quaiuted  with  the  war  by  my  means ;'  it  was 
represented,  that  the  king  had  money  to  carry 
it  on  ;  it  was  never  moved,  nor  urged,  by  any, 
that  the  war  should  come  to  the  parliament. 
And  as  for  our  *  having  towns,'  what  should  we 
have  dene  with  them,  if  the  king  of  France  bad 
given  us  half  his  conquests  ?  To  ' the  falling 
'  upon  the  Smyrna  fleet  before  war  was  de» 
'  clared  against  Holland,'  I  remember  that  my 
opinion  was  not  prevalent,  foe  I  never  pre* 
tended  to  maritime  affairs ;  neither  do  I  re- 
member, that  I  bad  more  concernment  in  is 
than  others.  '  That  we  should  be  governed  * 
4  by  a  Standing  Army/  None  in  this  house, 
nor  out  of  it,  abominate  it  more  than  I.  I 
think  it  impossible  to  awe  it  with  20,000  men. 
I  never  heard  the  thine  said,  no,  not  by  the 
duke  of  Buckingham.  It  was  never  in  debate, 
and  we  never  had  it  in  our  mouths. 

"  As  for  *   my  having  had  extraordinary 

*  Grants  from  the  king,  &c/  had  I  presumed  to 
beg  of  the  king,  as  others  have  done,  I  might 
have  had  more ;  but  if  I  have  to  maintain  half 
the  dignity  of  my  employment,  I  am  the  falsest 
man  that  lives.  I  never  bepged  any  thing  in 
England,  but '  I  have  had  10,000/.  out  of  Ire* 
'  land/  I  have  lord  Beuse's  estate,  in  Ireland, 
given  me,  (which  I  begged)  which  he  forfeited 
in  the  Rebellion,  worth  1,000/.  per  arm.  I 
proved  I  was  never  in  rejuellinn,  and  so  I 
claimed  his  estates  myself.     '  Engrossing  all 

*  affairs  into  my  baaaj/    X  should  think  myself 
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the  happiesjt  man  in  the  world,  if  I  might  retire 
from  the  management  of  affairs.     Any  gentle- 

►  man  of  honour  or  parts,  that  hath  had  any  bu- 
•mess  with  the  king,  I  have  gone  with  and  as- 
sisted... 

"  I  beg  pardon  for  tiring  the  house  with  this 
abrupt  paper.  I  doaht  nut  but  to  -be  found  an 
innocent  man.  If  what  I  have  said  is  applica- 
ble to  any  thing  the  house  desires  to  be  in- 
formed of,  I  will  serve  the  house :  I  think  my- 

,  self  safe  in  your  hands,  and  lay  myself  at  your 
feet."  . 

Questions  put  to  the  Earl:  with  his  Answers. 

Then  the  Speaker  desired  to  know,  "  Whe- 
ther he  was  pleased  to  make  answer  to  some 
Questions  he  had  in  command  from  the  house 
to  ask  his  lordship?"  Who  answered,  "  he  was 
willing." 
Question  1.  "  Whether  any  persons  have,  at 
*  any  time,  declared  to  him  any  of  jtheir  advices 
or  ill  purposes  against  the  liberties  of  this  bouse, 
or  propounded  any  ways  to  him  for  altering 
the  government;  and  if  they  did,  what  was 
that  advice,  and  by  whom?  Atuw.  I  cannot 
apply  this- to  any  discourse  I  have  heard,  cither 
public  or  private.— 3.  By  whose  advice  the 
army  was  raised,  and  Papists  set  to  officer 
them?  Answ.  On  account  of  the  war  there  was 
a  necessity  of  good  officers,  and  the  Papist  of- 
ficers, many  of  them,  were  represented  more 
skilful;  but  cannot  apply  the  advice  to  any 
person.— 3.  And  that  army  to  awe  the  debates 
of  this  house?  Answ.  I  can  say  nothing  to  it. 
—4.  By  whose  counsel  and  ministry  the  Triple 
League  was  made?  Antic.  It  has  been  sug- 
gested by  me.  Sir  Wm.  Temple  was  the  for- 
tunate man  that  dispatched  it.— 5.  Who  ad- 
vised the  first  treaty  with  France?  Answ.  The 
making  that  League  was  the  concurrent  opinion 
of  us  all.  I  did  not  expect  the  French  in  earn- 
est, if  some  blots  had  not  happened.— 6.  By 
whose  advice  the  Exchequer  was  shut  up?  Answ. 
You  may  easily  believe  I  was  passive  in  it.  I 
can  say  <but  suspicions  only :  many  things  were 

Proposed,  but  I  have  nothing  to  do  with  the 
reasury.— ?.,  By  whose  advice  the  Declaration 
".for  Liberty  was  made  and  published  ?  Answ.  It 
was  a  concurrent  opinion,  and,  we  thought, 
upon  good  grounds,  aud  advisable  by  law ;  but 
when  found  contrary  to  law,  I  detested  it. — 8. 
By  whose  advice  the  Smyrna  fleet  was  fallen 
upon  ?  Answ.  It  was  a  concurrent  advice,  and 
1  cannot  apply  it  to  any  man's  particular  ad- 
vice.—9.  By  whose  advice  the  war  was  under- 
taken without  advice  of  parliament?  Annv. 
There  was  all  probability  of  peace  imaginable, 
and  it  was  ill  to  show  our  adversaries  any  ill 
distempers,  and  it  was  a  concurrent  opinion. -- 
10.  And  the  parliament  prorogued  upon  it,  in 
Nov.  last?  Answ..  It  is  a  bard  matter  to  say 
who  was  the  adviser.  I  protest,  I  know  not 
the  author  of  it.  I  may  wrong  persons.  I  have 
presumptions,  but  no  evidence."—- Then  bis 
lordship,  after  saluting  the  house,  withdrew.* 


Resolution  against  the  Eakl. 

After  several  long  debates  upon  the  above 
Articles,  the  question  being  put,  "  That  an 
"  Address  be  presented  to  his  majesty  to  re- 
"  move  the  earl  of  Arlington  from  -all  -his  em- 
"  ployments  that  are  held  during  his  majesty's 
"  pleasure,  and  from  his  majesty's  presence -and 
"  councils  for  ever ;"  it  passed  in  the  negative, 
166  *o  m. 

It  was  then  resolved,  "  That  the  Articles  be 
referred  to  a  committee,  aud  that  they  report 
what  matter  is  therein  contained,  aud  can  be 
proved,  that  is  fit  for  an  Impeachment."! 


*  "  Laid  Arlington  spoke  much  better  than 


was  expected  :  he  excused  himself,  but  with- 
out blaming  the  king :  and  this  had  so  good  an 
effect,  that  though  he,  as  secretary  of  state,  was 
more  exposed  than  any  other,  by  the  many 
warrants  and  orders  he  had  signed,  yet  he  was 
acquitted,  though  by  a  small  majority.  Bui 
the  care  he  took  to  preserve'  fciroself,  end  his 
success  in  it,  lost  him  his  high  favour  with  the 
king,  as  the  duke  was  out  of  measure  offended 
at  him.  So  he  quitted  his  post,  aud  was  made 
lord  chamberlain.'9    Burnet. 

The  Author  of  his  Life,  in  the  Biographie, 
says,  "  That  it  was  neither  his  speech,  nor  his 
cause,  that  brought  him  off,  but  the  personal 
friendship  of  a  noble  person  nearly  allied  to 
him,  viz.  the  earl  of  Ossory,  eldest  son  to  the 
duke  of  Ormond,  and  then  the  most  popular 
man  ef  his  quality  in  England,  who  stood  for 
five  days,  that  the  debate  lasted,  in  the  lobby  of 
the  house  of  commons,  and  solicited  the  mem* 
bers  in  his  favour  as  they  entered  the  house." 

t  Nothing  further  appears  to  have  been 
done  in  this  Accusation.  "  No  greater  mis* 
take,"  soys  Ualph,  "  can  be  made  by  the  pro- 
secutors of  a  bad  minister,  than  to  charge  him 
with  any  one  Article  which  they  cannot  support 
with  undeniable  proofs.  If  he  has  k  in  bis 
power  to  loosen  any  one  link  of  the  chain,  he 
infallibly  makes  his  escape;  and,  instead  of 
being  punished  himself,  renders  odious  his  ao- 
cusers.  This  was  the  circumstance  in  the  case 
before  us :  these  gentlemen  had  suffered  their 
Charge  to  outrun  their  evidence,  by  dealing  in 
presumptions  instead  of  proofs :  lord  Arlington 
saw  the  opening,  and  improved  it  with  all  the 
address  imaginable :  for,  being  admitted  to  be 
heard  by  the  house,  in  his  turn,  he  so  far  ex- 
ploded,  or  evaded,  all  that  the  duke  bad  said 
the  day  before,  and  set  so  plausible  a  gloss  on 
his  own  actions,  that  the  Impeachment  died 
away,  and  he  escaped,  even  without  the  least 
censure:  be  had  been  charged  in  particular 
with  corresponding  with  the  king's  enemies  be* 
vond  the  seas:  his  friends,  who  had  taken 
heart  on  seeing  him  come  off  so  triumphantly, 
called  upon  sir  Gilbert  Gerrard  for  his  vouch- 
ers :  he  was  unprovided,  would  have  withdrawn 
that  Article,  was  not  allowed,  had  recourse  to 
the  wretched  expedient  of  desiring  time;  and, 
at  last,  took  refuge  in  saying,  that  this  treacher- 
ous correspondence  was  carried  on  during  the 
last  Dutch  war,"     . 
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235.  The  Proceedings  in  the  Court  of  Kiug's-Bench,  Exchequer, 
and  House  of  Peers,  in  the  Case  of  Sir  Samuel  Barn  a  r- 
diston,  bart.  against  Sir  William  Soame)  Sheriff  of  Suf- 
folk, concerning  the  Election  of  Members  to  Parliament: 
26  Charles  II.  a.  d.  1674  * 


A  Copt  of  the  Record  inter  SoApz  *xd 

Barnahdistqn. 

Flacita  coram  Domino  Rege  apud  Westmonas- 

terium  de  Termino  Sancte  Trinitatis  Anno 

Regni  Domini  Caroli  Secundi  nunc  Regis 

Auglie,  &c.  vicesimo  sexto,  Rotulo  1577. 

Midd.  st. 

MEMORANDUM  quod  alias  scilicet  Ter- 
mi  no  Pasche  ultimo  preterito  coram  Domino 
Rege  apud  Westmouast.  venit  Samuel  Bar- 
i^ardiston  Baronet,  per  Too.  Duchjield  Attor- 
natum  suum  et  proiulit  hie  in  curia  dicti  Do- 
mini Regis  tunc  ibidem  quandam  Billam  suam 
versus  Willielmum  Soarne  Militero  nuper  Vice- 
corn  item  Couiitatus  Suffolcie  in  cu&todia  Mar- 
rescalli,  &c.  de  placito  transgressione  super 
casum  et  sunt  pleg.  de  proc.  scilicet  Johannes 
Doe  et  Ricardus  Roe.  Que  quid  em  Bill  a 
•equitur  in  h*c  verba  ss.  Middl.  Samuel  Bar- 
nardiston  Barooettus  queritur  de  WiUielmo 
Soarae  Miiite  nuper  Vicecomite  Comitatus 
Suffolcie  in  custodia  Mar.  Marrescai.  Domini 
Regis  coram  ipso  Rege  existentem  pro  eo, 
videlicet,  quod  cum  Domiuus  Rex  nunc  octavo 
die  Februarii  annoRegoi  dicti  domini  Regis  nunc 
vicesimo  quinto  per  breve  suum  gerend.  dat. 
eiid.em  die  et  anno  enianans  extra  Cancellari- 
*m  suam  apud  Westmonasterium  predict,  in 
dicto  Com.  Middl.  adtunc  existent,  tunc  Vice- 
oomit.  Com  Suffblcie  predict,  directum,  reci- 
tando  per  idem  breve,  quod  cum  Heuncus 
North  Barouettus  nuper  elect,  fuerat  unus 
Mil.  Com.  predict,  pro  adtunc  present  Paxlia- 
ttento  dicti  Domini  Regis  inchoat.  apud  Civi- 
tatem  suam  Westmonasterij  octavo  die  Maii 
Anno  Regni  dicti  Domini  Regis  tertio  decimo, 
et  ab  inde  per  diversas  Prowgationes  usq; 
tricesimum  diem  Octobris  Anno  Regni  ejusdem 
nunc  Regis  vicesimo  quarto  coo  tin  u at.  et  ah 
eodem  tricesiwo  die  Octobris  idem  Parliamen- 
tum  usq;  quartum  diem  tupc  iustantis  Februa- 
riiultenus  prorogat.  fuerat,  ibidem  tuncteoend. 
et  pro  sequend.  Quodque  ipse  sic  elect,  et 
debito  modo  retornat.  juxta  for  mam  Statuti  in 
hujusmodi  casu  edit,  et  provis.  in  domo  infe- 
riori  communitnte  Regpi  dicti  Domini  Regis 
Angjie  constitut.  fuerat.  prout  per  Record,  dicti 
Parliamenti  sui  in  Canccllana  sua  residend. 
pleoius  constabat,  ac  idem  Henricus  North 
unns  Militum  pro  Com.  predict,  existend.  diem 


•  See  the  statute  (7  and  8  Will.  3.  c.  7.)  to 
prevent  false  and  double  returns  of  members  to 
ierre  in  parliament.  See  also  the  case  of 
Myddlecon  v.  sir  Watkin  Williams  Wynne,  1 
Wilson'*  Rep.  125.  better  reported  in  Willea's 
Hep.  597.  See  also  Comyns's  Dig.  title  Pit- 
liammit.    (D,  15.) 


suum  clauait  externum  ut  dictus  Dominot  Rex 
acceperat,  cujus  nrptextu  subditi  dicti  Duroiui 
Regis  Com.  Suffolcie  pred.  de  uoo  Miiite  ad 
tractandum  pro  utilitate  ejusdem  Com.  desti- 
tuti  fuerunt,  idem  Dam.  Ilex  nolens  taroen 
quod  Communitas  Regni  sui  in  dicto  Parlia- 
ment© suo  ad  negotia  dicti  Domini  Regis  et 
statum  Regni  sui  et  Ecclesie  Anglicane  aggre- 
gat.  ex  causa  predicta  immoraretur  seu  exte- 
nuaretur,  quo  minus  negotia  ilia  debit  urn. 
sorcierentur,  effectum  eidem  Vicecomit.  dicti 
Com.  Suff.  per  breve  ill.  precipi&set  quod  loco 
predicti  Henrici  in  pieuo  Com.  suo  immediate 
post  receptum  brevis  illius  unucn  alium  uulitem 
gladio  cinctum  idoneucn  et  discretuui  Com. 
predict,  (proclamations  prius  oe  premitsis  ac 
de  die  et  loco  facta)  libere  et  indifterenter  per 
illos  qui  hujusmodi  proclamation.  mJi.  interessent 
juxta  formam  Statuti  inde  editi  et  provisi  eligi 
laceret,  et  nomen  ejusdem  Militis  in  quibus- 
dam  indenturis  inter  predict.  Vicecomitem  et 
illos  qui  hujusmodi  Electioni  interessiut  inde 
comiciend.  (licet  hujusnio'di  eligend.  present 
es>et  vel  absens)  in  fen  eumq  ;  ad  dictum  Par- 
liamentum  venire  faceret,  ita  quod  idem  Miles 
sic  eligend.  plenam  et  sumcientetn  potest© tern 
pro  se  et  Coinmuaitata  Com.  predic^.  haberet 
ad  faciei. d.  et  consentiend.  hiis  que  in  Parlia- 
ment de  com  muni  consilio  dicti  reeni  sui 
(favente  Deo)  contingerent  ordinari  super  ne- 
gotiis  ante  dictis  (noluit  dictus  Doinious  Rex 
tameu,  quod  predictus  Vic.  Su£  nee  ajiquis 
alius  Vice  comes  dicti  Regni  sui  aliquaiiter  esse* 
electus)et  Elect  ion  em  illamsic  faotam  distinct* 
et  aperte  sub  sigillo  ejusdem  Vic.  et  sigillis 
eoruin  qui  Electioni  ill.  iateresaent  dicto  Do- 
mino Regi  in  Cancellariam  6uam  certificaret 
indilate  remittend.  Dicto  Domino  Regi  alteram 
partem  I  tide  n  tore  predicte  eidem  brevi  coi*- 
s.uetam,  una  cum  eodem  brevi  prout  in  eodem 
breii  pleoius  continetur.  Quod  quidem  breve 
postea  scilicet  duodecimo  die  Februarii  Aaoo 
Regno  dicti  Domini  Regis  nunc  vicesimo  quinto. 
supra  diet,  apud  Gippovicuin  in  dicto  Cow.  Suff. 
prefato  Willielmo  Soame  tuuc  Vic.  dicti  Com. 
Suff.  existens  deliberatum  fuit  in  forma  juris 
exequendum  quodq;  predictus  Will.  Vic.  Com. 
predicti  tunc  existend.  ad  prox.  Cook  suum 
ejusdem  Com.  Suft.  post  receptionem  dicti 
brevis,  scilicet,  vicesimo  quarto  die  Febru* 
arii  Anno  Regni  dicti  Domini  regis  nunc 
vicesimo  quintq  suprariicto,  ac  vigor*  brevis 
illius  io  pltno  com.  suo  tunc  tent,  apud  Gip- 
povicum  predict,  in  diet.  Com.  Suff.  coram 
eodem-  Willie],  adtunc,  Vic.  ejusdem  Cum, 
breve  ilium  legi  frcisset  nee  noo  publicam  Pro- 
clamationem  de  die  et  luco  in  brevi  predioto  hi 
ea  parte  content,  frciist*  o*q  no*  de  um>  rhifits 
gladio  cincto  magis  idonoo  et  discreto  Coin. 
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predict,  juxta  formaoi  «t  exigentiam  brevis  illius  j 
eligeod.  advenieud.adParliamentum  predict um. 
in  pleno  Com.  ill.  prout  ill.  per  breve  ill.  pre- 
cept, fuit  et  secundum  formam  ill.  precept,  rait, 
videlicet  int.  horaiu  octavam  et  horam  undeci- 
inam  antea  meridiem  ejusdem  vicesimi  quarti 
die  Februarii  Anno  vicesimo  quinto  supradicto* 
usper  quo  procetsum  fuit  tunc  ibidem  in  pleno 
Com.  ill.  ad  Electibnem  unius  aliusMilitis  pro 
eodem  Com.  in   loco    predicti    Henrici,  per 
Gentet  in  Com.  illias  retidentes  ac  eidem  Pro- 
clamation! interessentes,  ac  licet  idem  Samuel 
in  eodem  plejio  Com.  tent,  apod  Gippovicom 
predict,  (qui  tunc  et  diu  antea  fuit  Miles  gladio 
cinctus  in  predicto  Com.  videlicet  apud  Bright- 
well  commorans  et  conversant  et  in  eodem  Com. 
Suff.   natus)  secundum  exigentiam  brevis  pre- 
dicti debite  elect  us  et  nominatus  fuit  eodem 
vicesimo  quarto  die  Februarii  inter  horem  oc- 
tavem  et  ho  rum  undecitnam  fore  Militem  Com. 
illius  in  loco  predicti  Henrici  North  pro  pre- 
dicto  Parliamento  adveniend.  pro  eodem  Com. 
ad  idem  Parliameotum  per  maioreui  numerum 
Gentium    tunc  resident! una  infra  dictum  Com. 
SurTolcie,  predicto  tempore  Proclamation  is  pre- 
dicti tunc  et  ibidem  present,  eidem   Proclama- 
tion i  interessentium   quorum  tunc  qullibet  ex- 
pendere  potuit  quadraginta  solidos  liberi  tene- 
ment! et  ultra  per  annum  infra   Com.  ill.     Ac 
licet  predictus   Willielmus  adtonc  Vict,   dicti 
Com.   Surfolcise  existens  premissa  satis  sciens, 
postea  scilicet)  eodem  vicesimo  quarto  die  Fe- 
Druarii  anno  regtii  dicti   domini   Regis    nunc 
vicesimo  quinto   in  Cancellarium  dicti  domini 
Regis  nunc  apud  Westmonasterium  predictum 
in  dicto  Com.  JVfiddl.  breve  predict,  retnraabit 
•imul  cum  quadam  Indenture  inter  ipsum  Vice- 
oomitem  et   predict.  Electnres  ipsius  Sam.  de 
pred.  Electio  e  ipsius  Sam.  fact,  secundem  exi- 
gentiam brevis  pred.  Predictus  lumen  Williel 
adtanc  Vicecomea  predicti  Com    Suff.  existens 
Otticii  sui  dehitum  n.inirae  ponderans,  sed  ma- 
chinans  et  malitiose intendens ipsum  Sam.  in  h»c 

Jiarce  minus  rite  pregravare  ac  eundem  Samue- 
em  de  fiducia  et  officii  unios  Militis  Comitatus 
predict,  in  dicto  Parliamento  excrcend.  omnia 
rrustrare  et  deprivare,  et  predictum  Samuel,  ad 
di  versus  magnas  et  grandes  pecuniarum  sum  mas 
'  expendend.  causa  re,  centra  debitum  officii  sui 
predicti  fa  I  so,  malitiose  et  deceptive  ad  tunc  in 
eandem  Canreliariain  apud  Wesmiouasterium 
predictam  r*t<>rnavk,  una  cum  Indenture  p re- 
dicta  quuudu ma liam  Indenturam eidem  b re vi si- 
militer annex,  speciticaii.  ill.  tore  fact,  inter  pre- 
latum  WilltelinuMi  ad  tone  existen  Vicecomit. 
dicti  Comitaius  Suffol.  ex  una  parte  et  diversas 
alias  persoiias  dicti  Comitatus  in  Indenture  ilia 
specincata  et  contmens,  qu«»d  dicte  alie  persotie 
us  major  pars  totiusCotnttaius  predicti  in  pre- 
dicto pleno  Cornitatu  Suffol.  apud  Gippovicum 
predictum  dicto  victsimo  quarto  die  Februarii 
anno  suprndicto  eligerunt  quendatn  Lionel. 
Talamach  Baronettum  alias  dictum  Do  m  in  una 
Nuntingtowre  in  Regno  Scotia  in  loco  predicti 
Henrici  North  un.  Militem  Comitatus  Suffol. 
predicti  pro  Parliamento  predicto  adveniend. 
eidem  Parliamento  pro  Com i tutu  ilk)  ubi  (re 
-vera)  predictus  Lionel,  non  run  elect  per  ma- 


jorem  partem  Comitatus  illius  fore  Mil.  in  loco 
predicti  Henrici  pro  Comrtatu  predicto,  prout 
per  ultimam  Indenturam  predictam  falso  sup- 
ponrtur,  ratione  cujas  quidem  falsi  retorn.  de 
predict  a  alia  indenture  per  predictum  Williel-  ' 
mum  Vicecomitem  dicti  Comitatus  Suffol.  eat- 
isten.  in  forma  predicta  fact,  idem  Samuel  in 
domo  inreriort  pro  Communitate  hujus  regni 
Augliem  diet*  Parliamento  ad  predict,  retorn. 
predicti  brevis  et  diversa  tempore  postea  as* 
semblat.  apud  Westmonastermm  pred.  con- 
stant, admitti  non  potuit,  quousque.  idem  Sa- 
muel suppetitionem  suam  Communitati  dicti 
Parliamenti  pro  remedio  suo  congruo  in  ea 
parte  exhibit,  et  post  diversas  ingentes  dejiar. 
sum  mas  in  et  circa  manifestationem  et  veri- 
ficationem  dicte  Election  is  ipsius  Samueiis  co- 
ram dicta  Communitate  expend,  et  diverse* 
labores  in  ea  parte  per  ipsum  Samuelem  Susten. 
postea  scilicet  vicesimo  die  Februarii  anno  reg- 
ni Domini  regis  nunc  vicesimo  sexto  per  Com- 
munitat.  dicti  Parliamenti  in  dotno  Coram  uni- 
tat.  prasd.  ad  missus  fuit,  et  electio  ipsius  Samu- 
eiis pred.  perCommutiitat  prasd.  declarat.  fuit 
fore  bona,  unde  idem  Samuel  dicit  quod  ipse 
deterioratus  est  et  rfampnum  habet  ad  valen- 
tiam  trium  mille  librarum  et  inde  producit  sec- 
ram,  &c.  Et  modo  ad  hunc  diem,  scilicet  diem* 
Veneris  proximam  post  crastinum  sancte  Tri-  / 
nitntis  isto  eodem  Termino  usque  quern  diem 
praed.  Williel.  hairnet  licentiamad  billam  pned. 
intorloquendi  et  tunc  ad  respondendum,  Arc. 
coram  Domino  Rege  apud  Wes.nr<ona*teriuni 
venit  tarn  prasd.  Samuel  per  Attornatum  suum 
praed.  quam  prasd.  Willielmus  per  Johaunem 
Need  ham  Attornatum  suum,  et  idem  Williel- 
mus defend  it  vim  et  injuriain  qoando,  &c.  et 
dicet  qnod  ipse  non  est  inde  cuJpabilis,  et  de 
hoc  ponir  se  snper  patrinm,  et  prajd.  Samuel 
si'i.ifiter,  &c.  Ideo  ven'inde  Jura  tores  coram  * 
Domino  Rege  apud  WeMnonastcrium  die  Ve~ 
n^ri*  proximo  pnst  in  s  septimanas  sancti  Mi- 
chael is  et  qui  ncc,  &c.  ad  recogn.  &c.  quia 
tarn,  &c.  id»m  dies  datus  est  purtrbus  pr«d. 
ibidem,  Ace.  De  quo  die  jurat  a  praed.  inter 
partes  praed  id  as  de  placito  prasd.  posita  fuit 
inde  inter  eas  in  respectum  coram  Domino  Rege 
apud  Westtnonasterium  usque  diem  Jovis  in 
crastino  sancti  Martini  ex  tunc  proximo  se- 
quente  pro  defectu  Juratorcro,  dec.  Ad  quem 
diem  coram  Domino  Rege  apud  West,  venit 
tarn  praed.  Samuel  qunm  prasd.  Willie),  per  at* 
tornatos  suos  praed.  &  Juratores  jurat  illius  ex- 
act similiter  ven.  qui  ad  vcritatem  dfc  et  super 
prcmissis  dicend.  elect,  triat.  et  jurat,  dicunt 
super  Sacrament  urn  *uum  quod  prasd.  Williel. 
est  culpabilis  de  prasmissis  piaed.  modo  et  for- 
ma prout  prasd.  Samuel  supenus  versus  eum  que- 
ritur  et  assidunt  dampna  ipsius  Samueiis  occa-  - 
sione  premissorum  prosd.  ultra  misas  et  castagia 
sun  per  ipsum  circa  sectam  suam  in  hac,  parte 
apppsita  ad  ocungentas  libras,  et  pro  misis  et 
ensrauiis  illis  ad  quadraginta  solidos.  Sed  quia 
curia  dicti  Domini  Regis  nunc  hie  de  judicio 
suo  de  et  super  preinissis  reddendum  nondum 
advisatur  dies  inde  ulterior  datus  est  paribus 
prssd.  coram  Domirfb  Rege  apud  Westro.  usque 
>  diem  Veaerisproximqm  post  Octobas  Pttrificat. 
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beate  Marie  de  judicio  §uo  intle  audiend.  eo 

3uod  curia  dicti  Domini  Regis  hie  iode  non- 
um,  &c.  Ad  qaem  diem  coram  Domioo 
Rege  apud  We»tiQ.  venit  tarn  praed.  Samuel 
quam  praed.  Willie],  per  Attornatos  suos  praed. 
super  quo  visis  et  per  curiam  dicti  Domini 
Regis  nunc  hie  plene  intellects  omnibus  et 
singulis  premises  maturaqtie  deliberatione  inde 
habita,  consideratum  est  quod  praed.  Samuel 
Barnardiston  recuperet  versus  prwfatum  Wil- 
lie! .  Soame  dampna  sua  praed.  per  Juratoris 
pr»d.  in  forma  predicta  assess,  necnon  no- 
najginta  et  ocio  libras  pro  misis  et  custagiis 
sois  praed.  eidem  Samuel  per  curiam  dicti 
Domini  Regis  nunc  hie  assensu  suo  de  incre- 
mento  adjudicat.  Que  quidem  dampna  in 
toto  se  attmgunt  ad  noningentas  libras  et  praed. 
Williel:  in  miseracordia,  &c.  Postea  scilicet  die 
Sabbati  vicesimo  quarto  die  Aprilis  Anno 
Regni  Domini  Regis  nunc,  &c.  vicesimo  sep- 
iimo  transcript.  Record,  et  process,  praed.  inter 
partes  predicts*  de  placiro  earum  omnibus 
tangentibus  pretextu  cujusdam  brevis  dicti 
Domini  Regis  de  error?  aorrigend.  per  prefat. 
Williel.  Soame  in  premiasis  prosecut.  coram 
justiciariis  Domini  Regis  de  Communi  Banco 
et  Baronibus  de  Scaccario  dicti  Domini  Regis 
de  gradu  de  le  Coife  in  Cameram  Scaccarii 
juxta  formam  Statu ti  in  Parliamento  Doinine 
Eliza  bethe  nuper  Regine  Anglie  apud  West, 
vicesimo  tertio  die  Novembris  Anno  Regni  sui 
vicesimo  septimo  tent*  edit,  a  predicta  curia 
dicti  Domini  Regis  hie  coram  ipso  Rege  trans- 
miss*  fuerunt,  predictusque  Williel.  Soame  in 
eadem  curia  Camere  Scaccarii  com  par  en'  di  ver- 
ses cauaas  et  materias  pro  errore  in  Recordo 
et  processu  praed.  pro  revocatione  et  adnulla- 
tione  judicii  praed.  assignavit,  ad  quos  praed. 
Samuel  Barnardiston  In  eadem  curia,  Camere 
Scaccarii  praed.  similiter  comparerrd.  placitavit, 
quod  nee  in  Recordo  nee  in  processu  praed. 
nee  in  redditione  judicii  praed.  in  ullo  fuet 
errat.  Postmodumq;  scilicet  die  sabbati  de- 
cimo  die  Junii  Anno  Regni  dicti  Domini  Regis 
nunc  vicesimo  octavo  visis  premissis  et  per 
curiam  Camere  Scac.  pnsd.  diligent,  examinat. 
et  plenis  intellects  tain  Record,  et  Process, 
praed.  quam  -judicio  praed.  super  eisdem 
reddit.  videbatur  curia  Camer.  Scac.  praed. 
quod  judicium  praed.  vitiosum  et  defecti?um 
in  lege  existit.  Ideo  adtunc  et  ibidem  per 
eandeoi  curiam  consideratum  fait  quod  judi- 
cium praed.  in  omnibus  reversetur,  adnul- 
letur  et  penitus  pro  niillo  habeatur,  et  quod 
praed.  Wi'liel.  ad  omnia  que  occasione 
judicii  praed.  amisit  restituatur,  super  quo 
Record  praed.  nee  non  process,  praed.  jus- 
ticiar, dicti  Dom.  Regis  de  Communi  Banco 
Baron,  de  Scacc.  dicti  Dom.  Regis  coram 
eis  in  premissis  habit,  coram  Domino  Rege  ubi- 
cunq;  &c.  remittebautur  secund.  formam 
statuti  pned.  et  in  eadem  curia  dicti  Dora. 
Regis  hie  coram  ipso  Rege  jam  resident,  &c.  Pos- 
tea scilicet  vicesimo  quarto  die  Maii  Anno  Regni 
Domini  Gulielmi  et  Marie  nunc  Regis  et  Regni 
Anglie  primo  Record,  et  Process,  praed.  inter 
partes  praed.  cum  omnibus  ea  tangentibus  pre- 
scitu  cujusdam  brevis  d«  errore  corrigend.  per 


prefat.  Samuel  Barnardiston  in  premissis  praed. 
prosecut.  dicto  Dominu  Reg.  et  Regine  in  pre* 
sent.  Pari,  a  praed.  curia  dicti  Dom.  Reg.  et 
Regine  hie  transmis.  fuit,  predictusq.  Samuel 
in  eadem  curia  Pari,  coniparens,  di versa* 
causa*  and  materias  pro  enoribus  in  Record* 
et  processu  praed.  pro  revocatione  et  adnulla* 
tione  Judicii  praed.  assignavit;  et  postea, scili- 
cet vicesimo  quintq,  die  Junii  Anno  dictorum 
dom.  et  Dom.  Reg.  et  Regine  supradict.  in 
praed.  curia  parliament  visis  et  per  curiam 
ibidem  diligenter  examinat.  et  plenius  intel- 
lect!* tam  Record,  et  process  praed.  judicio 
super  eisdem  reddit  quam  praed.  errore  superius 
assignat.  pro  eo  quod  videtur  curie  .Pari.  pra?<L 
quod  Record,  ill.  in  nallo  vitiosum  nut  dereo 
tivum  existit  et  quod  Record,  ill.  in  nullo  fuit 
erratum.  Ideo  adtunc  et  ibidem  consideratum 
est  pereandem  curiam  Pari,  prae  quod  judicium 
praed.  in  omnibus  affiimetur  et  in  omni  suo  ro* 
bore  slet  et  effecten. 

Sir  Samuel  Barnardiston  against  Sir  Wil- 
li am  Soame,  late  Sheriff  of  Suffolk  io  B.K  .• 

Case,  and  declares  that  a  writ  issued  out  of 
Chancery  to  the  defendant,  then  Sheriff  of 
Suffolk,  to  elect  a  knight  of  the  county  for  the 
parliament:  and  that  the  plaintiff  was  chosen 
by  the  majority  of  freeholders,  and  that  the  de- 
fendant returned  the  writ  with  an  indenture  of 
the  said  election,  but  maliciously  intending  to 
deprive  the  plain i iff, '  de  fiducia  et  officio 
1  praed'  falso  et  deceptive,  una  cum  indenture 
'  praed'  retornavit  unam  alteram  indentoram 
'  m  cancellaria  praed'  specificant'quod  alise  per* 
'  sonae  liberi  tenentes  vel  major  pars  liberorum 
*  tenentium  elegerunt  quendam  Lionellum  Tol- 
'  mach,  ubi  re  vera  praed'  Lionel! us  non  fuit 
'  electus  per  majorem  numerum  liberorum 
'  tenentium  ;  ratione  cuius/  .the  Plaintiff  was 
kept  out  of  the  House  of  Commons,  and  put  te> 
great  charge  to  prove  his  election  in  the  House 
of  Commons.  The  defendant  pleaded  non 
ciilp.  and  upon  trial  at  bar,  Twisden,  Rainsfurd, 
and  Wylde  held,  and  so  directed  the  Jury, 
That  if  this  double  return  was  made  malici- 
ously, they  ought  to  find  for  the  plaintiff,  which 
accordingly  they  did,  and  gave  him  800/. 
damages ,  though  the  evidence  as  to  the  ma- 
lice aud  falsity,  was  very  slender.  For  the  poll 
was  granted ;  upon  which  the  matter  seeming 
doubtful,  whether  some  of  them  who  voted  for 
the  plaintiff  had  sufficient  freehold  to  qualify 
them  to  give  their  votes  ;  the  Sheriff,  by  advice 
of  counsel  then  present,  and  of  some  members 
of  parliament  there  also,  made  this  double  re- 
turn, to  prevent  an  action  for  a  false  return,  in 
case  that  it  should  appear  that  some  freeholders 
that  voted  for  the  plaintiff  bad  sufficient  free- 
hold. And  after,  upon  examination  in  par- 
liament, the  election  of  the  plaintiff  was  adjudg- 
ed good,  and  the  defendant  committed  by  them 
for  making  this  double  return  :  And  now  it  was 
moved  in  arrest  of  judgment  by  Worth,  At- 

•  2  Levinz's  Rep.  114.  3  Keble's  Rep.365, 
309,  389, 419, 428, 439, 442, 586,  664.  Pollex- 
fen's  Rep.  470.  1  Freeman's  Rep.  380, 387, 3PQ, 
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torney- General,  an  dScr&ggi,  king's  Serjeant,  that 
this  action  lies  not,  and  that  no  such  action  was 
aver  yet  maintained  in  this  case ;  for  the  case  of 
Nevi'l  and  Stroud  was  never  resolved,  but  in  res* 
pect  of  difficulty  sent  to  parliament;  where  it 
never  received  a  determination.  And  the  reasons 
they  urged  against  the  actions,  were,  First,  Be- 
cause the  falsity  or  verity  of  the  return  is  only  ex- 
aminable in  the  House  of  Commons,  who 
are  the  sole  judges,  and  wil|  punish  such  fal- 
sities ;  and  accordingly  they  have  so  done  in 
this  case,  by  committing  the  Sheriff,  and  be 
ought  not  to  be  twice  punished  for  the 
same  fault.  And  before  the  statute  of  11.  6.  no 
action  iay  for  a  false  return,  and  that  only 
gives  an  action  of  debt  for  100/.  Secondly,  The 
right  of  the  party  is  not  considerable  in  this 
case  ;  for  this  is  not  an  office  of  profit,  but  of 
trust,  concerning  the  stale.  Third  ly,  W  hat  the 
Sheriff  does  in  this  case,  he  doth  as  a  judge; 
for  he  is  judge  of, the  election,  and  there- 
fore no  action  lies  against  htm.  Fourthly, 
What  the  Sheriff  doth  in  this  case,  is  propter 
difficuUatem,  upon  his  doubtfulness  of  the 
matter,  and  judges  of  assize  may,  propter 
dijficultatemt  adjourn  an  assize:  the  Sheriff  hath 
done  no  more  in  this  case  than  laid  the  matter 
before  the  House  of  Commons,  that  the  vali- 
dity of  the  votes  may  be  there  deliberately 
examined.  To  which  it  was  answered  by  May- 
nard  king's  serjeant,  and  sir  William  Jones, 
solicitor  ;  First,  That  here  was  malice  and  fal- 
sity in  the  Sheriff,  and  thereby  damage  and 
charge  to  the  plaintiff,  and  ail  this  found  by  the 
jury,  which  is  sufficient  to  maintain  an  action 
ill  all  cases,  whether  there  has  been  a  like  ac- 
tion in  such  case  or  not  before  ;  for  actions 
npou  the  case  are  founded  upon  the  particular 
case,  which  is  mostly  new.  And  the  case  of 
Nevil  and  Stroud  was  not  for  a  double  return, 
but  for  making  no  return  ;  for  there  two  were 
elected,  and  the  Sheriff  made  no  return  as  to 
one,  and  for  that  he  brought  the  action.  Se- 
condly, The  commitment  by  the  parliament  is 
only  to  punish  the  contempt  of  the  Sheriff,  as 
to  them  and  the  state,  but  not  to  repair  the 
party  for  the  damage  he  sustained ;  and  thus  in 
several  respects,  one  may  be  twice  punished 
pro  nno  delicto.  As  it  falls  out  often  in  many 
cases,  particularly  in  criminal  matters,  wherein 
the  party  is  punished  for  the  king  by  indict- 
ment, and  by  the  party  for  the  special  damage 
he  sustained.  Thirdly,  the  Sheriff  is  not  a  judge 
of  theelectiouin  this  case,  but  a  minister  to  take 
tbe  polls;  of  which,  in  point  of  sufficiency,  the 
House  of  Commons  is  judge.  Fourthly,  Though 
.  tbe  statute  of  H.  6,  gives  to  the  party  the  100/. 
penalty,  that  will  not  prove  this  action  does 
not  lie  at  common  law.  The  parliament  in* 
tended  only  to  give  a  certain  penalty  to  the 
party,  which  was  considerable  then,  though 
not  so  considerable  now,  and  not  leave  them  to 
a  jury's  discretion  altogether  for  damages. «  Et 
«  adjornatur  ad  proximum  terminum,'  when 
Hale  being  in  court,  he,Twysden  and  Wylde; 
forasmuch  as  the  return  is  .said  to  be  '  falso  et 
*  inaiitiost  tt  a*  ioUntione,'  to  put  the  plaintiff 
9 


to  charge  and  expence,  and  so  found  by  the 
jury;  held  the  action  lay,  a»d  gave  judgment  for 
the.plaintiff;  Rains/ord  doubting. 

Upon  this  n  Writ  of  Error  was  brought  ,ia 
the  Chequer-chamber,  where  six  Judges  were 
for  reversing  the  Judgment,  and  two  for  affirm- 
ing it. 

Their  Arguments  here  follow : 

BAfiNABDiSTOir  versus  Soamb.    In  Case. 

The  Case. 

On  the  death  of  sir  Henry  North,  one  of  tbe 
knights  for  Suffolk,  a  writ  was  issued  forth  for 
the  election  of  a  new  member ;  and  sir  Samuel 
Barnardiston,  and  my  lord  Huntingtowre, 
were  the  two  candidates ;  but  sir  Samuel  car- 
ried it  by  78  voices,  and  was  returned  :  And 
my  lord  Huntingtowre  having  made  an  interest 
with  the  sheriff,  got  the  sheriff  to  return  hint- 
too  ;  and  be  sat  in  the  House  till  the  election 
was  there  determined  for  sir  Samuel.  Where- 
upon sir  Samuel  Barnardiston,  for  this  double 
return,  brought  an  action  upon  the  case  against 
the  sheriff,  and  tried  it  at  the  KingVbeuch  bar 
19  Nov.  t§?4,  before  my  Lord  Chief  Justice 
Hale,  and  recovered  l}00O/.  damages  :  and  af- 
terwards a  Writ  of  Error  was  brought  in  the 
Exchequer-chamber,  and  there  the  Judgment 
in  the  King's- bench  was  reversed;  only  Atkins 
and  Ellis  were  for  affirming  it. 

Judge  Ellis's  Argumeut  is  as  folio weth  r 

First,  The  declaration  does  consist  of  the 
Writ  to  the  sheriff,  his  Return,  and  the  aver- 
ment of  the  plaintiff's  damage.  The  Writ  does 
shew  the  great  import  of  what  was  to  be  done, 
and  what  he  should  do. 

Now  as  to  the  Return ;  1.  It  is  impossible 
to  be  n  true  return,  but  it  is  a  false  return ;  for 
that  simul  et  temel,  both  should  be  chosen  at 
the  same  time,  that  can't  be :  So  then  he  hath 
not  observed  the  Writ. 

S.TheWrit  requires  that  the  House  should  be 
full,  and  have  a  member  of  parliament,  bnt  by 
this  return  neither  can  sit  in  parliament ;  for  it 
appears,  that  from  the  24th  of  Feb.  95  Car.  3, 
until  the  confirmation  he  was  kept  out.  So  the 
end  of  the  writ  not  at  all  observed,  and  the  bu- 
siness of  the  parliament  retarded  as  much  as 
could  be. 

3.  It  may  be  said,  This  may  be  done  by 
mistake,  be  may  mistake  tbe  law ;  but  when 
the  plaintiff  comes  and  says,  That  be  knowing' 
the  plaintiff  was  duly  elected,  and  on  purpose 
to  keep  him  out  of  the  House,  did  falso  et  ma- 
litiote  make  this  return ;  then  here  is  a  false 
and  malicious  return,  and  made  knowingly 
upon  him :  Then  an  action  lies. 

Then  to  consider  the  Case, 

%.  At  common  law ;  and  I  conceive  it  wki 
lie. 

2.  The  acts  of  parliament  have  not  takes 
away  the  remedy  which  the  common  law  gave. 

1.  That  the  common  law  pave  remedy;  for 
that  it  was  misery  ftod  maliciously  weuej  wt 
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must  not  doubt  it :  It  is  a  matter  of  fact,  and 
the  jury  have  found  it  so,  and  that  there  was  a 
wrong  done  to  Barnardiston,  and  it  is  of  the 
sheriff's  own  knowledge  :  then, 

2.  When  I  suffer  an  injury,  joined  with  a 
los«,  the  common  law  gives  me  a  remedy  for  it. 

'Cooper  and  Andrews's  case,  Hob.  43. 

Then  take  it  as  done  by  an  officer  of  justice, 
and  a  sworn  officer,  one  of  the  greatest  in  the 
kingdom :  If  it  should  not  lie  in  that  case,  there 
would  be  a  failure  of  justice,  but  no  failure  of 
wrong. 

Second,  That  in  cases  of  far  less  concern,  as 
to  officers,  it  will  lie,  and  then  we  shall  see  in 
this  case  what  it  will  do. 

Powle  and  Godfrey's  case,  Rolls,  lib.  1,  63. 
Co.  Tib.  IS,  138.  In  that  case  because  there 
was  a  temporal  loss  to  the  party,  though  for  a 
spiritual  wrong,  the  law  gave  him  damages. 

Bolls  1  lib.  1,  108,  24.  Ford  and  Hoscbin's 
case  against  an  archdeacon,  F.  N.  B.  47,  and 
yet  an  archdeacon  is  a  spiritual  officer :  So 
that  if  he  do  not  induct  the  parson,  he  may 
have  his  remedy ;  for  where  he  suffers  a  loss, 
the  law  gives  him  bis  remedy. 

Now  here  is  injuria  et  dampnum,  lie  does 
complain  about  the  nature  of  bis  election, 
and  the  undue  return  of  an  election ;  and  to  a 
court  that  never  yet  did  gjve  damages  to  the 
party. 

3.  Then  when  there  is  a  colour  of  justice, 
and  a  man  does  proceed  in  a  legal  way,  yet 

falso  et  malitioxe  an  action  lies,  Hob/  $66. 
Waterer  and  Freeman's  case.  If  a  man  will 
arrest  one  and  put  him  to  special  baii^  a  special 
action  of  the  case  lies  against  htm. 

Cro.  3,  130.  Windham  and  Clere's  case 
•gainst  a  justice  of  peace :  Whereas  in  truth 
the  justice  never  had  any  complaint.  An  action 
wiJJ  lje  against  him,  because  he  did  faito  et  ma- 
Id.  31  E,  4, 22,  23*  If  a  misinformation  be 
in  a  court  of  justice,  an  action  lies  against  him. 
Now  here  is  a  very  great  misinformation  given 
to  the  Chancer?  upon  this  return. 

Obj.  This  is  a  new  case,  and  a  case  of  a 
great  deal  of  danger,  and  therefore  we  must 
have  a  great  deal  of  care  of  making  new  laws. 
Anns,  It  were  endless  to  put  cases  where 
there  never  was  a  case  before ;  yet  an  action 
will  lie,  if  damage  :  there  was  no  precedent  for 
an  action  of  the  case  for  falsely  and  malicious- 
ly accusing  one  of  treason,  before  Smith  and 
Crashaw's  case.     Rolls  Abr.  1.  1, 1131. 

fiulstr.  2,  2?0,  Jones  93,  O0.  ^  15, 
Tbougji  there  it  was  objected,  that  never  any 
precedents  were  that  this  action  was  brought 
for  maliciously  and  falsely  accusing  one  of 
treason,  and  the  danger  of  that  action  would 
he,  yet  the  judges  resolved  otherwise,  being 
fsssely  aad  maliciously ;  and  though  never  miy 
precedents  could  be  shewn,  yet  they  gave  judg* 
ment  expressly  that  the  action  would  lie. 

9  Cro.  534.  Moor  and  Blackweil's  case: 
Objected,  That  no  precedent  could  be  found 
wVr»uwifficiont  retoras-have  oeenasaended ; 


yet  the  court  said,  If  there  never  was  a  prece- 
dent, they  would  make  a  precedent  thereof. 
The  first  precedent  bad  a  beginning,  and  there 
was  none  at  first. 

2.  There  is  a  great  difference  where  the  law 
is  silent  in  the  case. 

Before  Stade's  case  they  never  could  shew 
any  action  of  the  case  upon  an  indebitatus  as* 
tumpiit ;  multitudes  of  actions  of  debt,  but 
none  of  the  case,  yet  adjudged  it  would  lie : 
For  where  there  is  eadtm  ratio,  there  is  eudem 
lex  :  and  will  any  man  doubt  where  there  is  a 
false  return  whether  an  action  will  lie?  In  ac- 
tions of  the  case  there  is*  less  reason  to  expect 
precedents  than  in  other  things ;  they  grow  as> 
the  invention  of  man  grows;  according  as  new 
frauds  and  new  deceits  arise,  so  shook!  new  re- 
medies. 

Obj.  Never  an  action  brought  for  such  a 
return ;  and  Littleton's  rule  is,  That  if  such  an 
action  could  be  brought,  it  would  have  been 
brought  before  now. 

Antw.  1.  My  lord  Coke  says,  The  not 
user  of  an  action  does  not  take  awav  the  ac- 
tion, bat  ye  may  bring  the  action  it  ye  have 
cause. 

2.  May  it  not  be  said  at-  it  was  said  to  the) 
former  cases  ?  There  were  accusations  of  trea- 
son, and  false  ones  too,  and  no  actions 
brought ;  therefore  no  action  ought  to  lie  now. 
I  cannot  see  if  ye  reverse  this  judgment,  ye/ 
must  reverse  many  more  of  the  same  nature. 

It  is  true,  there  is  a  great  difference,  (hat  if 
the  nature,  of  the  thing  be  such  as  it  cannot 
be  falsely  and  maliciously,  the  adding  these' 
words  will  not  change  the  nature;  but  if  the 
nature  of  the  thing  be  so,  and  the  jury  do  find 
falso  et  malitiose,  the  action  will  lie.  As  for 
the  first  part,  as  for  a  false  accusation  of  steal- 
ing an  apple  off  a  tree,  an  action  will  not  lie, 
though  the  declaration  is  fatso  et  malitioxe, 
for  the  nature  of  the  thing  will  not  permit  it : 
so  Moor,  401.  Palmer  and  Porter's  case, 
there  no  action  will  lie  upon  that  reason  :  but 
in  our  case,  the  nature  of  the  thing  is  of  such 
a  wrong,  that  an  action  may  lie. 

Then  though  the  acts  of  parliament  may 
give  remedy,  yet  that  takes  not  away  the  remedy 
at  common  law,  which  was  his  ancient 
remedy.  Plow.  113,  puts  many  cases  to  that 
purpose;  and  the  difference  is  plain,  for  if  it 
were  no  crime  and  offence  at  common- lew, 
but  given  by  the  act,  then  no  action  could 
lie  but  upon  the  act ;  but  where  there  was 
another  remedy,  he  may  take  either  that  as 
common  law,  or  the  other  upon  the  act. 

The  common  law  gave  an  action  of  the  case 
upon  too  little  issues  returned  by  the  sheriff, 
the  statuto  gives  an  averment,  yet  be  may  take 
ibe  action  still. 

Now  consider  the  remedy  this  act  gives, 
and  see  whether  it  be  so  good  a  remedy  :  for 
first,  be  must  bring  his  action  within  tbe  time, 
limited  by  the  act,  or  else  he  is  out  of  the  net; 
now  if  there  be  a  double*  return  depending  in 
the  house,  noman-wili  bring  an  action, depending 
that  return  undecided}  aad  the  judge*  will  not 
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countenance  such  an  action  ;  so  the  party  is 
quite  deprived  of  his  remedy.  Theo  secondly 
tw  this  case  it  ehe  sheriff  b  not  within  die  ad 
at  ajl,  for  be  has  returned  the  plaintiff.  Now 
if  this  should  be  suflwed,  there  would  bean 
evasion  out  of  the  statute,  and  the  statute 
would  give  no  remedy  at  all.  Thirdly,  it  is 
the  same  mischief  to  the  plaintiff;  if  my  lord 
had  been  singly  returned,  he  might  have  vin- 
dicated his  election  as  much  as  in  this  double 
return,  and  have  been  in  the  house  as  soon. 

ptrj.  This  is  a  general  matter,  and  all  the 
subjects  of  England  are  concerned  in  it  ;  and 
Co.  Rep.  3.  William's  case,  where  there  is  a 
general  nuisance,  every  man  shall  not  have  an 
action. 

Jte*p.  Where  there  is  a  general  concern, 
and,  no  particular  damage,  every  man  shall 
not  have  an  action;  but  when  there  is  parti- 
cular damage  there  he  .may.  Here  is  a  par- 
ticular damage  to  the  plaintiff,  and  se  he  is 
well  intitled  to  bis  action.  Rep.  9.  Marie's 
case.  1  lost.  $9.  Powell's  case.  3  Cro.  664. 
Fineux  and  Hovenden's  case; 

Oty.  This  matter  is  matter  proper  to  be 
determined  in  parliament,  nod  a  hard  case 
the  sheriff  should  be  condemned  for  that  he 
could  not  help. 

Mmp.  Aa  to  the  right  of  election  that  is 
determinable  .there,,  ana  it  was  so  ;  but  for 
his  damage,  it  neither  was,  nor  could  he  exa- 
mined there.  If  the  house  of  commons  had 
given  damages,  and  the  parliament  had  broken 
op,  how  should  be  have  recovered  them  ? 

1.  Here  is  no  action  brought  against  a 
.member. 

2.  No  action  brought  for  any  thing  done  in 
parliament. 

3.  The  return  is  into  Chancery;  the  sheriff's 
work  was  ended  in  Chancery;  it  was  filed  in 
chancer?,  and  there  remains,  and  there  must  re- 
main. ^  So  that  all  the  malice  and  falsity  was 
done  in  Chancery;  and  the  action  is  net 
brought  for  any  right  of  election,  but  for  what 
was  done  to  pot  him  to  charges. 

If  there  had  been  an  equality  of  voices,  he 
must  nave  returned  so  ;  nor  is  here  a  little 
mistake  ;  but  what  is  done,  is  done  falsely  and 
maliciously,  and  with  an  intent  to  put  hin>  to 
charges. 

0§.  The  sheriff  is  not  concerned  himself 
for  what  was  done  in  the  Commons  House. 

Antm.  He  was  not  charged  with  it  there ; 
this  action  is  'not  brought  purely  for  a  double 
.return ;  yet  if  so,  and  he  does  it  knowingly,  an 
action  will  lie,  the  return  is  plain,  for  the  sheriff 
is  a  ft/eat  officer  and  the  law  does  give  that 
credit  to  him,  that  it  will  not  suffer  any  aver- 
ment apainst  his  return,  but  an  action  of  the 
case  mil  lie,  Rep.  11.  Bagg'scase;  and  the 
sheriff  is  a  sworn  officer,  and  the  law  imposes 
this  man  upon  me,  and  the  law  is  my  caution 
in  that  case,  and  gives  me  a  remedy. 

Obj.  Here  is  no  double  return,  for  it  is  no 
retorn  at  all,  it  not  being  under  seal ;  and  the 
statute  says,  all  returns  shall  be  under  the  seal 
of  the  electors:  sphere  is  no  harm  at  all;  he 
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might  hare  gone  into  the  house,  if  he  had1 
pleased. 

Aniw.  At  the  Common  Law  there  was  no 
necessity  the  return  should  have  been  under 
the  seal  of  the  electors  :  so  it  is  a  good  return 
until  avoided,  and  not  a  void  return.  If  it  were 
not  good  unless  under  the  seal  of  all  that  elect 
what  will' become  of  those  that  sit  now?  It  was 
never  doue  yet,  if  he  makes  a  return  without 
seal,  it  is  good,  primd facie. 

As  to  the  exceptions  taken  to  the  declaration, 
it  is  well  laid  in  strictness  of  pleading  ;  he  says 
secundum  exigeutiam  brevit ;  and  though  he  says 
per  aliam  indent  uram  fact  urn  r  it  was  as  much  as 
factum  indentatum,  1  Insr.  103.  Leo.  310. 
Maydwell  and  Andrewe's  case.  How  should 
it  be  a  return,  unless  it  be  as  it  should  be  ? 
And  ye  must  intend  so  as  it  should  be,  S 
Cro.  737. 

The  pleading  of  Bulkley's  case  is  the  same 
with  this,  and  no  exception  taken  to  it :  but 
if  it  had  been  upon  a  demurrer,  there  might 
have  been  more  said  for  the  exception;  but 
now  it  is  an  exception  upon  a  verdict,  and  it 
shall  be  intended,  that  they  that  tried  it  had 
the  right  of  the  return,  2  Bulst.  41.  Yelv. 
247.  after  a  verdict  a  vicious  plea  shall  be 
made  good,  Allen  and  Nashe's  case,  3  Cro. 
53.  ibid.  371.  Southwell  and  Brown's  case 
and  Fulwood's  case,  4  Rep.  is  a  stronger  case 
than  has  been  cited,  and  yet  adjudged  good. 

Though  there  be  no  seal,  yet  when  he  re- 
turns this,  and  a  man  suffers  damage  by  it, 
and  all  the  mischief  that  may  happen,  who 
is  the  party  would  take  advantage  of  it  ?  he 
that  has  done  the  wrong?  No,  he  cannot,  21 
E.  4.  22;  15  E.  4. 18, 19. 

So  therefore  both  because  the  declaration 
is  well  laid,  aqd  the  party  well  entitled  to  bis 
action, 

The  Judgment  ought  to  be  affisaatd. 

An  Aroummt  in  the  great  Case  concerning 
Election  of  Members  to  Parliasnent,  by 
sir  Robert  Atkins,  knt.  of  the  Hon. 
Order  of  the  Bath,  and  late  oneof  the 
Judges  of  the  Court  of  Common-Pleas. 

Trinity  Term,  26  Car.  2. 

lathe  Court  of  HingVBencb,  Rot.  577. 

Sir  Samuel  Barkarpiston,  bait.  Plaintiff: 
Sir  William  So  a  me,  Defendant. 

In  Trespass  upon  the  Case: 

That  whereas  the  king,  8  Feb.  25.  of  his 
reign,  by  a  writ  out  of  the  Chancery,  directed 
to  the  then  sheriff  of  Suffolk,  commanded  that 
be  should  cause  an  election  to  be  made  of  ano- 
ther knight  for  the  said  shire  in  the  place  of 
sir  Henry  North*  lately  dead ;  and  that  he 
should  certify  the  election  under  his  own  seal, 
and  the  seals,  of  those  that  were  present  at 
the  election,  into  the  Chancery. 

Which  writ,  12  Feb.  25  Car.  2,  was  deliverud 
to  the  defendant,  then  sheriff. 

And,  24  Feb.  25  Car.  2,  in  full  county,  by 
3Z 
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And  the  said  Judgment  still  stands  reverted  ; 
but  needs  a  redress  by  error  in  parliament. 


the  people  resident  in  that  county,- the  writ  was  , 
read.  And  although  the  plaintiff  was  duly  . 
elected  to  be  knight  for  that  county,  by  the 

S eater  number  of  the  people  then  resident  in 
e  said  county,  every  one  whereof  could  spend 
40s.  per  annum  within  that  county :  And  al- 
though the  defendant,  then  sheriff  of  the  said 
county,  premiisa  suits  sciemt  afterwards  the 
same  24  Feb.  25  Car.  2,  returned  the  said  writ 
into  the  Chancery  ;  together  with  an  indenture 
between  him  the  said  Sheriff,  and  the  aforesaid 
electors  of  the  plaintiff,  of  the  aforesaid  election 
of  the  plaintiff,  made  according  as  the  said  writ 
requires. 

Vet  the  defendant,  then  sheriff, '  Officii  sui 
'  dehitum  minime  ponderans,  scd  machinaus  et 

*  roalitiose  iniendans  ipsuin  Samuelem  in  hac 

*  parte  minus  xite  prsegravare/  and  to  deprive 
the  plaintiff  of  the  trust  and  office  of  one  of  the 
knights  of  the  shire,  to  be  exercised  in  parlia- 
ment; and  to  cause  the  plaintiff  to  expend 
great  sums  of  money,  against  the  doty  of  his 
office, 

Falsely,  maliciously  and  deceitfully  returned 
into  the  Chancery,  together  with  the  aforesaid 
indenture,  another  indenture  annexed  to  the 
said  writ,  purporting  the  same  to  be  made  be- 
tween him  the  said  defendant,  then  sheriff,  of 
the  one  part,  and  divers  other  persons ;  con- 
taining, That  the  said  other  persons,  as  the 
greater  part  of  the  said  county,  did  chine  one 
sir  Lionel  TaUnach,  bart.  otherwise  Lionel  lord 
Huntingtowre,  as  kuight  of  the  shire,  to  come 
to  parliament.  Whereas  in  truth,  the  said 
Lioirel  was  not  cho«c  n  by  the  greater  part.  By 
reason  of  which  false  return  of  the  said  other 
indenture,  the  plaintiff  could  not  be  admitted 
into  the  lower  bouse  at  the  return  of  the  said 
writ,  and  a  long  time  after. 

Till  the  plaintiff,  upon  his  petition  to  the 
Commons,  and  till  after  he  had  spent  divers 
great  sums  of  money  about  the  proving  of  his 
election,  and  divers  pains  and  labours  in  that 
behalf  sustained,  afterwards,  scil.  20.  Feb.  26 
Car.  2,  he  was  admitted,  and  his  election  was 
declared  to  be  good. 

To  bis  damage  of  3,000/. 

Plea.  Not  Guilty. 

Verdict.    Pro  qucr'  dam.  800/. 

Judgment.  Pro  quer9  sir  Samuel  Barnar- 
distbn,  in  the  King's-Bench,  for  the  800/. 
,  damages,  and  for  the  98/.  costs. 

The  defendant,  sir  William  Soame,  sued  a 
Writ  of  Error  before  the  justices  of  the  Com- 
mon-Bench, and  the  barons  of  the  Exchequer, 
in  the  Exchequer-Chamber,  to  reverse  the  said 
judgment  given  by-  the  judges  of  the  King's- 
Bench. 

And  two  of  the  justices  of  the  Common- 
Bench,  viz.  sir  Robert  Atkins,  and  sir  William 
Ellis,  upon  argument,  were  of  opinion,  That 
the  said  judgment  was  good  in  law,  and  were 
for  affirming  that  judgment. 

Bat  the  other  two  judges  of  the  Common - 
Bench,  and  the  four  barons  of  the  Exchequer, 
holding  the  said  Judgment  in  the  King's- Bench 
erroneous,  we're  for  reversing  the  said  j  udgment. 


Sir  Samctbl  Babka*diston,  Bart.  Plaintiff', 
Sir  YVilixam  SoAMB,  Defendant,  in  an 
Action  upon  the  Case. 

I  shall  divide  the  Record  into  the  several 
pans  of  it : 

1.  There  is  first,  the  occasion,  or  as  we  com- 
monly call  it,  the  inducement  to  the  action  ; 
that  is,  sir  Henry  North,  who  served  in  parlia- 
ment as  knight  of  the  shire  for  Suffolk,  died';  and 
a  new  writ  issued  to  chuse  another  in  his  place. 

2.  In  the  next  place,  the  right  that  accrued 
to  the  plaintiff,  sir  Samuel  Barnardiston,  he  was 
duly  elected  knight  of  the  shire. 

3.  The  injury  done  him  by  the  defendant, 
with  the  aggravations  of  it,  viz.  Although  the 
defendant  well  knew  the  plaintiff  was  dnly 
elected, and  though  he  did  return  him;  yet 
contrary  to  the  duty  of  bis  office  as  sheriff,  and 
intending  to  oppress  him,  and  to  deprive  him 
of  the  right  he  had,  and  on  purpose  to  put  him 
to  great  ex  pence  and  charges, 

He  did  falsely,  maliciously,  and  deceitfully 
return  another  indenture  with  the  former ;  im- 
porting, that  another  person  was  chosen  by  the 
greater  part  of  the  county. 

4.  The  damage  sustained  by  the  plaintiff, 
after  the  writ  was  returned. 

1.  He  could  not  for  a  long  time  he  admitted 
to  sit  to  do  his  duty,  and  discharge  his  trust. 

2.  He  was  put  to  great  charges  to  prove  his 
election. 

3.  He  did  sustain  great  pains  and  labour. 

5.  The  right  done  him  at  last,  and  the  satis* 
faction  and  amends  made  him. 

1.  By  the  House  of  Commons.  His  election 
was  declared  good,  and  be  was  admitted  to  sit. 

2.  By  the  Jury.  They  have  found  the  wrong 
done  by  the  defendant,  and  the  damage  sustain- 
ed by  the  plaintiff;  and  they  have  repaired  him 
with  800/.  damages. 

S.  By  the  court  of  King's-Bench.  They 
have  given  judgment  for  the  plaintiff. 

And  the  question  before  us,  is,  whether  this 
Judgment  be  erroneous?  I  hold  the  judgment 
not  to  be  erroneous.  I  am  for  affirming  of  the 
judgment. 

1.  I  conceive  the  matter  set  forth  in  the 
plaintiff's  declaration,  to  be  actionable.  2. 
That  the  wrong  and  injury  complained  of,  is 
such  for  which  the  law  gives  him  a  remedy. 
And  3.  That  he  has  taken  his  proper  remedy, 
by  bringing  this  action  upon  the  case. 

All  this  being  in  the  affirmative,  the  proof  of 
it  lies  upon  me. 

My  ground  and  foundation  is  this,  That 
where  one  person  does  injury  to  another,  and 
the  person  to  whom  the  wrong  is  done  sustains 
particular  damage  and  loss  by  the  injury,  there 
the  law  gives  a  remedy,  by  action,  to  the  party 
injured. 

^ut  here  is  an  injury  done. 

And  here  is  a  particular  damage  sustained. 

Therefore  an  action  lies. 
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I  shall  first  prove  the  ground,  or  foundation, 
which  is  the  major  proposition,  That  where  a 
wrong  or  injuty  is  done,  and  a  particular  da- 
mage sustained,  there  the  law  gives  a  remedy 
by  action. 

1.  From  the  nature  and  quality  of  the  law ; 
which  is  to  do  right  to  all,  and  to  give  relief 
and  redress  to  those  that  receive  wrongs.  And 
should  there  be  any  case  where  a  person  might 
receive  an  injury  and  damage,  ana  yet  have  no 
remedy  nor  redress,  the  law  would  be  defective ; 
which  would  be  a  reproach  to  the  law  and 
government. 

The  law  has  appointed  several  courts,  and 
given  them  several  powers  and  jurisdictions ; 
so  that  in  the  one  or  the  other,  every  person 
that  has  suffered  injury  and  damage  may  make 
his  complaint,  and  have  right  done  him. 

Sir  Edw.  Coke,  in  his  Mug.  Chart,  fol.  405, 
in  his  Expos,  upon  the  Stat,  of  VV.  2,  c.  14, 
says,  It  is  an  ancient  maxim  of  the  common 
law,  '  Non  recedant  quaertntes  a  curia  regis 
*  tine  reroedio.'  Whoever  has  just  cause  to 
complain,  shall  have  their  just  remedy.  And 
1  curia  regis  non  debet  deficere  in  justitia  ex- 
'  bibenda.' 

Both  these  rules  and  maxims,  which  have  one 
and  the  same  sense,  are  remembered  in  that' 
Stat,  of  Mag.  Chart,  c.  24. 

In  Pinohoi.'s  case,  9  Rep.  fol.  88,  b.  adjud. 
That  an  action  upon  the  case  lies  against  exe- 
cutors for  a  debt,  due  by  the  testator,  upon  a 
simple  contract.  And  in  the  argument  of  that 
case  it  is  said,  That  by  that  resolution,  justice 
and  right  is  advanced,  and  the  creditor  paid  his 
'ust  debt ;  and  if  the  debt  should  be  discharged 
:>y  the  death  .of  the  debtor,  it  would  (say  die 
judges)  be  a  great  defect  iu  the  law,  that  there 
should  be  a  right,  and  no  remedy  for  it :  and 
the  judges  urge  the  maxim  I  mentioned  but 
now,  *  curia  Domini  Regis  deficere  non  debet 
'  conquersntibus  in  justitia  exhibenda.' 

In  Meriel  Tresham's  case,  9  Rep.  fol.  3,  it 
is  urged  as  an  absurd  thing  in  law,  that  a  man 
should  have  wrong  done  him,  and  yet  should 
be  without  remedy :  and  the  reporter  does  ob- 
serve, that  the  judges  in  all  ages  have  endea- 
voured to  put  the  rule  of  VV.  2,  in  execution, 
'  Curia  domiui  regis  non  debet  deficere  conque- 
'  jentibus  in  justitia  exhibenda.' 

Nay,  the  law  has  so  great  a  zeal  for  re- 
dressing of  wrongs,  that  as  sacred  as  the  maxims 
and  rules  of  the  law  are,  yet  if  there  were  any 
rules  or  maxims  that  stood  in  our  way  to  hin- 
der, the  law  would  break  through  those  rules 
and  maxims,  rather  than  suffer  an  injury  to  be 
without  remedy.  4  Inst.  fol.  71,  about  the 
middle,  '  No  wrong  or  injury,  either  public  or 
'  private,  can  be  done,  but  it  shall  be  reformed 
'  or  punished  in  one  court  or  other,  by  due 
1  course  of  law/  And  in  the  lower  end  of  that 
folio,  *  A  failure  of  justice  is  abhorred  in  law.' 

Sir  Fran.  Bacon,  amongst  the  elements  of 
the  law,  fol.  51,  delivers  this  as  a  principle, 
*  Receditur  a  placitis  juris  potius  quam  injuria 
<et  delicta  remaneant  impunita;'  which  he 
himself  expounds  ia  this  sense,  the  law  will  dis- 
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pense  with  some  maxims,  rather  than  wrongs 
should  be  unpunished. 

2.  My  next  argument  to  prove  this  position, 

*  That  where  an  injury  is  done,  and  damage 
'  sustained,  the  law  gives  remedy/  shall  be 
taken  from  the  nature  of  an  action,  which  is  the. 
ordinary  remedy  the  law  git es  for  the  repairing 
of  a  private  wrong; 

•Now  what  the  nature  and  definition  of  an 
action  is,  we  learn  from  the' most  ancient  au- 
thors of  the  law,  as  Bracton  and  Fleta,  and 
the  Mirror  of  the  Justices,  as.  they  are  collected 
by  sir  E.  C.  2  Inst,  fol,  40,  and  tbey  all  agree 
almost  in  the  same  words :  *  Actio  nihil  aliud 
'  e>t  quam  jus  prosequendi  in  judicio,  quod  * 
1  alicui  debetur,  etquod  nascitur  ex  maleficip, 
'  vel  quod  proveuit  ex  delicto  vel  injuria.'  It 
is  nothing  else  but  a  means  or  remedy  for  a 
man  to  have  right  done  him,  that  has  suffered 
wrong  and  injury. 

It  is  the  argument  commonly  used,  and  the 
reason  given  to  maintain  an  action,  and  in  par- 
ticular an  action  upon  the  case,  viz.  That  there 
is  an  injury  done,  and  a  damage  sustained. 

Sir  E.  C.  12  Rep.  fol.  128,  res.  p.  tot.  cur. 
If  a  Sumner  return  one  summoned,  or  cited  into 
the  Spiritual  Court,  where  in  truth  he  was  never 
summoned,  and  he  is  pronounced  cwitumax, 
and  thereupon  excommunicate;  he  shaH  have 
an  action  upon  the  case  against  the  Sumner : 
and  the  reason  given  is,  because  there  is  injuria 
tt  damnum.  It  is  the  same  case  that  is  re- 
ported in  Rolls  1  Rep.  fol.  63,  by  the  name  of 
Powle  an4  Godfrey  :  which  I  shall  have  further 
occasion  to  mention  before  I  have  done  :  you 
have  the  same  case  reported  by  sir  Francis 
Moor,  fol.  835. 

This  may  suffice  to  prove  the  major  propo- 
sition, «  That  where  wrong  and  injury  is  done 
'  to  any  man,  and  particular  damage  sustained 
'  by  it,  there  the  law  entitles  him  to  an  action.' 

For  the  minor  proposition,  That  in  the  case 
before  us,  there  is  a  wrong  and  injury  done  to 
the  plaintiff,  and  a  particular  damage  sustained 
by  him  :  to  make  this  out,  I  shall  need  to  do  no 
more  than  barely  to  relate  the  very  fact ;  and 
pm  it  as  a  question  to  any  plain  man,  that  has 
out  a  common  capacity,  and  no  learning,  nor 
acquired  parts;  and  to  stand  to  his  judgment 
in  the  case. 

And  the  case  is  no  more  than  this :  The 
plaintiff  had  the  honour  to  be  chosen  to  that 
great  trust  and  employment,  of  a  knight  of  the 
shire,  by  his  countrymen,  to  serve  in  parlia- 
ment; by  which  he  was  justly  entitled  to 
several  great  privileges,  and  to  wages  for  the 
time  he  served.  And  it  is  an  honour  and  em* 
pioyment  we  all  know  is  highly  esteemed,  and 
generally  desired  and  sought  after ;  and  he  that 
desires  it,  desires  a  good  office.  The  defendant 
having  the  office  of  a  sheriff,  and  being  bound 
by  his  office  and  oath  to  do  justly  and  truly, 

•  Et  praemissa  satis  sciens  f  that  is,  well  know 
ing  the  plaintiff  had  the  only  right  to  be  re-/ 
turned,  ami  that  no  other  bad  the  least  colour 
for  it,  and  where  there  was  not  the  least  doubl 
or  difficulty  in  the  < 
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Yet  falsely,  deceitfully,  and  maliciously  to 
tleprive  him  of  his  trust  and  office,  on  purpose 
to  put  him  to  great  charges,  be  returned  ano- 
ther perspn  with  him. 

And  after  all,  the  question  is,  Whether  he 
bas  done  him  eujr  wrong  or  no  ?  JBy  occasion 
of  this,  the  plaintiff  was  hindered  from  sitting 
in  the  house,  and  was  put  to  great  expeuoe, 
and  underwent  great  trouble  and  labour.  And 
the  question  is,  Whether  the  plaintiff  Las  been 
at  any  particular  damage  ? 

Shall  I  have  my  action  for  a  halfpenny  tres- 
pass pcdibus  ambuhndo  f  Does  the  law  give 
me  an  action  of  assault  and  battery,  if  a  man 
does  but  lift  up  his  hand  to  strike  me  ?  Or  for 
a  few  ill  words,  that  will  break  no  bones?  And 
shall  I  reco? er  damage  for  these  petty  things, 
and  shall  no  action  lie  for  so  notorious  an  in- 
jury as  is  done  in  this  case  ? 

fiut  our  greatest  work  is  to  answer  the  many 
Objections  that  have  been  made  against  thfs 
action  >  which  yet,  I  will  be  bold  to  say,  have 
much  more  of  wit  than  of  weight  in  them. 
%  And  the  difficulty  rather  lies  in  the  great 
power  and  interest  of  the  parries  to  the  action, 
and  of  those  that  concern  themselves  in  the 
example  and  consequence  of  it,  upon  a  politic 
account,  than  from  any  uncertaiuty  of  the  law : 
that  is,  there  is  a  design  to  model  the  parliament 
to  the  humour  of  the  court. 

Sir  Ed.  Coke,  in  his  preface  to  Rep.  foL  6, 
in  the  beginning  of  the  folio,  affirms,  That  be 
never  saw  any  case  of  great  value  proceed 
quietly,  without  many  exceptions  in  arrest  of 
judgment. 

Object.  1.  This  is  a  matter  that  concerns 
•the  government,  and  is  of  a  public  nature;  the 
employment  of  a  parliament-man,  consisting 
*  in  negotik  rtgem,  statura,  et  defeasionem 
4  regnt  et  ecclesiss  concernentibus :'  and  there* 
fore  the  punishment  of  an  offence  committed, 
in  reference  to  this,  should  be  by  a  public 
prosecution,  and  not  to  be  appropriated  to  any 
particular  private  person ;  nor  the  amends  and 
satisfaction  made  to  any  one  man. 

Ansv.  It  roust  be  agreed,  That  public  in- 
juries wherciu  all,  or  very  many  are  concerned 
are  proper  for  a  public  prosecution ;  as  in  the 
name  of  the  king,  or  by  a  presentment  at  a  leet, 
or  quarter-sessions,  &c.  But  if  any  particular 
span  receive  a  particular  damage  by  the  public 
offence  or  injury,  he  shall  have  his  action ;  and 
this  is  consistent  enough  with  the  prosecution  for 
the  public.  As  the  case  of  27  H.  8,  fol.  86,  27, 
Br.  Abr.  Act.  Sr.  Ca.  Plac.  0.  If  a  man  make  a 
ditch  upon  the  king's  highway,  this  is  a  wrong 
to  every  man  that  has  a  right  to  pass  that  way ; 
and  he  is  presentable  at  a  leet  for  this  offence ; 
but  if  I  and  ray  horse  happen  to  fall  into  the 
ditch,  riding  along  the  way,  and  so  receive  a 
particular  damage,  I  may  have  an  action  upon 
(he  case  against  him  that  made  the  ditch,  9 
Kep.  113, 5  Rep.  78,  73.  It  is  the  ordinary 
iCese,  A.  makes  an  a»sault  and  battery  upon  2*. 
this  is  but  oue  single  act,  but  it  has  a  double 
aspect ;  it  is  a  breach  of  the  king's  peace,  and 
for  that  A.  is  indictable,  and  ma/  be  fined  to 


the  king,  and  imprisoned. .  It  is  a  particular 
wrong  to  B.  for  which  JB.  may  have  an  actios 
'  of  assault  and  battery,  and  recover  damage*  ; 
and  both  of  them  consistent. 

So  in  our  case,  this  false  and  maliciooa  dou- 
ble return,  it  was  an  injury  to* the  king  and 
kingdom',  and  to  the  Uoe&e  of  Commons,  in 
that  while  the  election  by  this  means  was 
under  dispute,  they  wauled  the  plaintiff's  eer- 
vice  and  assistance.  It  was  a  wrong  to  the 
county  of  Suffolk,  for  the  knight  of  a  shire  hae 
'  pk nana  protestateut  pro  se  et  coromntiitare 
'  comitatus  ad  faciendum  et  conseutieudutv  ;' 
but  it  was  more  particularly  an  injury  to  the 
plaintiff,  in  that  he  was  for  some  time  deprived 
of  the  honour  done  ban  by  his  country;  who 
by  their  electing  of  him,  settled  that  character 
upon  him,  that  he  was  *  inagis  iovneus  et  cUt- 
*  cretus;*  tor  the  writ  commands  such  to  be 
chosen. 

He  was  hindered  from  discharging  bis  trust, 
committed  to  him  by  bis  own  country;  hin- 
dered from  doing  service  to  the  king  and  king- 
dona  ;  hindered  of  his  wages. 

The  stat.  of  37  H.  8,  c.  26,  which  unites 
England  to  Wales,  enacts,  That  for  everv^hire 
in  Wales  there  shall  be  chosen  one  knight  to 
serve  in  parliament,  and  one  burgess  for  every 
borough ;  and  that  the  knights  and  bargeseee 
shall  have  like  dignity,  pre-eminence,  and  pri- 
vilege, and  shall  he  allowed  such  fees  as  other 
knights  and  burgesses  of  the  parliament  have, 
andare  allowed :  by  which  it  appears  there  are 
dignities,  pre-eminences,  privileges  and  fees,  be- 
longing to  such  as  serve  in  parliapieut ;  of  »U 
which  the  plaintiff,  for  a  time,  was  hindered  by 
this  false  return. 

/  And  that  it  dees  concern  the  government  it 
argues  the  greater  injury  done  to  the  plaintiff; 
for  every  member  of  parliament,  for  the  time 
he  serves  there,  is  instrumental  m  carrying  on 
the  government,  wluch  is  an  high  honour  to 
him.  '  Tu  regere  imperio  populos,  hss  tibi 
'  erunt  artes.'    It  is  a  noble  employment. 

And  since  it  does  so  nearly  concern  the  go- 
vernment, we  that  are  judges  should  be  the  more 
careful  to  discourage  all  abuses  committed  by 
sheriffs  in  elections:  it  is  of  vast  concernment 
to  the  kingdom  that,  elections  should  be  fair, 
and  returns  duly  made,  without  partiality  and 
indirect  means  used.  And  we,  by  judgments, 
should  encourage  all  remedies  against  such 
abuses  and  practices. 

Besides  all  this  the  plaintiff  has  been  pat  to 
great  en  pence*,  end  undergone  great  labour 
and  trouble ;  which  is  a  private  and  particular 
damage,  and  therefore  entitles  him  to  his  parti- 
cular action. 

A  Justice  of  peace  may  have  an  action  of 
slander  in  relation  to  his  office,  yet  that  was 
not  an  offence  at  Common  Law  neither;  and 
yet  it  concerns  the  government, 

The  Stau  of  7  H.  4,  cap.  1,  recites,  That 
the  Commons  made  a  grievous  complaint  to 
the  king,  of  the  undue  elections  of  the  knights 


of  the  counties,  *  which '  (says  the  preamble) 
by  amrcQon  of  the  she- 


be  sometimes  made  1 
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•  riflfc,  to  the  jpeatatanrier  of  tbe  counties,  and 
'  hindrance  of  tbe  tame*  of  the  commonalty 
4  of  theaaid  counties.* 

By  which  it  appears,  how  great  the  mischief 
was  in  those  ways,  and  whence  k  cane  princi- 
pally, vix.  from  the  partiality  of  the  Sheriha : 
And  that -scat,  to  prevent  the  atnises,  does  ap- 
point the  return  of  indentures  onder  tbe  seal 
of  the  sheriff,  and  the  seals  of  the  erectors : 
But  the  defendant  in  our  case  has  practised  an 
abuse  even  in  the  wry  remedy,  by  returning 
several  indentures,  and  so  evading  the  good 
provision  made  by  that  statute. 

The  stat.  of  11  H.  4,  c.  1,  observes,  That  no 
pain  is  set  in  special  by  that  srat.  of  7  N.  4, 
upon  sheriffs,  if  they  make  returns  contrary  to 
that  statuf*,  and  give  power  to  judges  of  assize 
to  punish  them,  and  to  inflict  the  penalty  of 
100/.  upon  the  sheriff;  and  the  knights  unduly 
returned  are  to  lose  their  wages :  And  all  this 
depends  upon  the  enquiry  made  by  tbe  judges 
of  assize.  At  this  time  surely  this  matter  of 
elections,  «nd  the  examining  and  determining 
of  the  right,  was  not  held  so  sacred  and  so  in- 
communicable a  thing  as  some  would  have  it 
now;  for  by  this  statute  k  is  referred  to  the 
judges  of  the  assise. 

But  the  principal  statute  in  this  matter,  is 
that  of  S3  H.  6,  c.  15,  which  sets  out  the  great 
abuses  by  sheriffs  committed  in  elections ;  it 
recites,  That  of  late  divers  sheriffs,*  for  their 
singular  avail  and  lucre,  have  not  made  due 
elections  of  the  knight*.  One  would  think  by 
those  words  (for  their  lucre),  that  there  was 
money  stirring  upon  these  occasions,  even  in 
those  times  ;  and  that  some  men  paid  dear  to 
be  chosen  parliament-men :  Or  else,  how  could 
a  sheriff  make  profit  to  himself  by  an  election  ? 
And  to  be  a  parliament-man,  it  seems,  was  a 
very  desirable  thing  in  those  days. 

*  And  forasmuch'  (says  that  statute)  '  at  a 

*  sufficient  pain,  and  convenient  remedy'  for 
the  party  in  such  case  grieved,  b  not  ordained 
in  the  said  statutes  against  the  sheriffs:  It 
therefore  provides  a  better  remedy. 

But  tet  us  to  oar  purpose  observe  by  the 
way,  that  it  mentions  'ine  party  grieved :'  so 
that  there  is  a  party  grieved :  It  is  not  merely 
a  public  offence,  but  an  injury  to  some  parti- 
cular persons,  and  to  some  one  person :  for  it 
says  the,  party  grieved,  but  it  noes  .not  men- 
tion who  that  party  grieved  is.  So  that  it  may 
be  objected,  that  those  words  (the  party  griev- 
ed) refer  to  every  elector,  as  well  as  tbe  knight 
elected. 

But  the  enacting  clause  expounds  the  words, 
and  declares  whom  the  makers  of  that  law 
meant ;  for  it  makes  the  first  offer  of  the  for- 
feiture to  every  person  chosen  knight,  and  not 
duly  returned:  So  then  it  is  plain,  that  the 
knight  elected,  and  not  returned,  is  the  party 

grieved.  If  he  have  a  particular  wrong  done 
im,  then  it  follows  he  ought  to  have  a  parti- 
cular remedy  and  satisfaction  :  And  he  was  a 
party  grieved  before  these  statutes  made,  and 
this  penalty  and  remedy  given  ;  for  these  sta- 
tutes do  not  first  make  him  a  party  grieved,  but 


natation  lam  an  being  to  before,    tf  he 
so  before,  surely  tbe  law  gave  him  some  re* 
snedy,  or  else  there  was  a  gratatM*  without  , 
remedhm;  which  would  have  been  a  defect 
in  the  same. 

Oftjfecr,  3.  Is  that  which  I  think  is  most  re* 
lied  upon,  and  tftmt  has  most  weight  bid  upon 
it,  vis.  That  this  action  concerns  an  election  of 
a  knight  to  the  parliament,  and  therefore  beloog* 
to  the  jurisdiction  of  the  parliament,  and 
ought  to  be  determined  there,  and  not  by  an  v 
court  inferior  to  it. 

Anno.  To  this  it  has  been  truly  answered*, 
That  though  in  this  case  we  have  often  occa- 
sion to  speak  of  the  parliament,  and  to  men- 
tion an  election  to  parliament,  yet  the  right  of 
election  is  not  called  in  question,  nor  was  it  to 
be  tried  in  this  action,  but  was  determined  by 
the  Bouse  of  Commons ;  and  this  action  is  pur- 
suant to  that  decision  of  the  right  of  election  by 
the  parliament,  and  grounds  itself  upon  it. 

I  shall,  however,  take  this .  occasion,  in  the 
first  place,  to  shew  in  what  matters  that  con- 
cern the  parliament,  the  judges  of  Westminster 
hall  have  in  all  times,  and  must  meddle,  and 
rake  cognizance  of  them.  And  in  the  next 
place,  what  they  have. Reclined  and  left  to  the 
parliament. 

1.  They  have  debated  add  resolved,  w  What 
is  a  good  session  of  parliament,  and  what  is 
not,  and  what  makes  a  session,"  as  in  Tr.  1  J. 
Jac.  in  B.  It.  Rolls,  Rep.  £9.  There  were 
several  acts  of  parliament  that  bad  passed  at  a 
former  parliament,  which  were  continued  only 
to  the  first  session  of  the  next  parliament;  and 
in  that  case  they  held  those  acts  then  still  in 
force :  for  though  tbe  parliament  bad  met,  yet 
no  act  passing,  they  therefore  adjudged  it  was 
no  session,  and  there  was  a  necessity  that  the 
judges  should  determine  this.  For  though  the 
king  and  parliament  make  acts,  yet  the  courts 
in  Westminster-hall  put  those  acts  in  execu- 
tion, and  therefore  must  first  satisfy  themselves. 

2.  Whether  they  are  in  force  or  not  so,  in 
the  prince's  ca«e,  8  Rep.  whether  the  charter 
made  by  king  Ed.  3,  to  the  prince,  were  an 
act  of  parliament  or  not,  is  here  argued  and 
resolved.  So  4  Hen.  7.  IB.  6  and  7  Hen.  7. 
14,  15. 

3.  In  Rolls  Ah.  1st  part.  fol.  *3.  c.  19,  under 
the  title  of  Action  upon  the  Case,  there  is 
cited  17  E.  3.  in  B.  R.  Rot  60,  where  an  ac-  ' 
tion  is  brought  by  John  Bokeland,  knight  of 
Wiltshire,  against  the  sheriff  of  that  county, 
for  not  levying  10/.  4f.  *  pro  expensia  suis  m 
attendencia  sua  in  parliamento/  $Tow,xm 
order  to  the  recovery  of  this  action,  many  things 
relating  to  the  parliament,  as,  When  the  par- 
liament began  ?  How  long  his  attendance  was  f 
and  divers  other  questions  relating  to  tbe  par- 
liament, must  of  necessity  be  incident. 

10  Eliz.  Dy.  fol.  275.  The  very  tower  end  of 
that  folio,  there  is  an  action  brought  against 
the  keeper,  for  letting  a  burgess  of  parliament 
go  at  large  by  writ  de  privilegio  parli*mcnti9 
who  was  in  'execution  ;  The  lord  Dyer  says 
nothing  there,  what  became  of  it;   hot  sir 
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Francis  Moor,  in  his  Rep.  fol.  57,  at  the  lower 
end  of  that  fol.  reports,  that  it  was  bold  by 
Dyer,  that  if  one  condemned  in  debt  or  tres- 
pass be  chosen  to  the  parliament,  and  after 
taken  in  execution,  that  be  shall  not  have*  bis 
privilege  of  parliament.  And,  as  he  says,  it 
was  so  held  by  the  sages  of  the  law,  in  the  case 
of  Ferrers ;  and  that  though  his  privilege  was 
indeed  allowed,  yet,  (as  they  held)  it  was  minus 

juste;  which  cate  of  Ferrers  was  the  same 
here  mentioned  before  to  be  in  Dy.  fol.  275,  as 

k  appears  by  Mr.  Crorapion  in  his  Jurisdiction 

1  of  Courts,*  fol.  8.  b. 

So  that  some  things  relating  to  the  parlia- 
ment, the  courts  of  West  mi nster  hall  must  de- 
termine; and  the  judges  cannot  avoid  it,  if 
they  will  do  justice. 

2.  But  some  things  fire  concerning  the  par- 
liament,  which  the  courts  of  Westminster-hall 
may  determine  if  they  think  fit;  or  they  may  at 
the  discretion  of  the  judges  suspend  their  further 
proceeding,  and  refer  them  till  the  parliament 
meets  to  determine  them. 

33  H.  a.  fol.  17,  18.  It  is  there  debated  by 
the.  judges,  whether  it  were  a  perfect  and  legal 
act  that  passed  in  parliament  against  sir  John 
PHkiogton,  for  a  rape  committed  by  him ;  and 
,  it  depended  upon  the  course  of  the  two  Houses, 
in  their  transmitting  of  bills  from  one  to  ano- 
ther, and  of  indorsing  the  bills ;  and  they  sent 
for  the  clerk  of  the  parliament  and  consulted 
with  him  about  it;  and  there,  Fortescue,  Chief- 
Justice,  held  the  act  in  question  Jo  be  a  good 
act  of  pnrliament;  but,  says  he,  perad venture 
the  matter,  or  question,  shall  wait  till  the  next 
parliament  meet,  and  then  we  may  be  certified 
by  them  of  the  certainty  of  the  matter.  By 
this  it  appears  that  the  judges  did  not  disown 
the  jurisdiction  of  tbat  cause,  that  was  so  nearly 
depending  upon  the  usage  of  parliament,  but 
that  it  belonged  to  them,  and  not  to  the  par- 
liament ;  yet  it  was  convenient  to  be  advised 
by  the  parliament,  and  to  wait  till  then. 
•  And  sir  Ed.  Coke,  in  his  2  Inst.  408,  tells  us, 
that  matters  of  difficulty  were  usually  adjourned 
to  parliament. 

3.  Some  things  there  are  that  concern  the 
parliament,  wherein  the  courts  of  Westminster- 
nail  criust  not  intermeddle,  but  the  jurisdiction 
belongs  to  the  parliament  only. 

By  the  statute  of  4  H.  8.  c.  8,  though  all  in 
that  act  that  concerns  one  Richard  Strode  is  a 
private  act;  yet  there  is  one  clause  which  is  a 
general  act,  and  is  declaratory  of  the  ancient  law 
and  custom  of  parliament,  viz.  It  is  enacted, 
'  That  all  suits,  accusements,  condemnations, 
4  executions,  fines,  amerciaments,  punishments, 
1  corrections,  charges,  and  impositions,  at  any 
'  time  from  thenceforth,  to  be  put  or  bad  upon 
.  '  any  member,  for  any  bill,  speaking,  reason- 
•  ing,  or  declaring  of  any  matter  concerning 
4  the  parliament,  to  be  communed  or  treated 
'  of,  be  utterly  void  and  of  none  effect.'  This 
concerns  none  hut  members  of  parliament, 
and  it  provides  for  freedom  of  debates  in 
matters  tint  are  proper  to  be  treated  of  in  par- 
liament. 


The  Lords,  for  themselves  only,  and  for  their 
own  house,  made  claim  of  this  privilege  and 
jurisdiction,  11R.  2.  numb.  7.  Sir  Robert  Cot- 
ton's A  br.  fol.  321,  but  it  is  limited  only  to 
matters  moved  in  parliament,  and  the  king  al- 
lowed it  in  foil  parliament. 

And  sir  Ed.  Coke,  in  his  2  lost.  fol.  15,  says, 
Tbat  pari  ratione,  the  like  belongs  to  tbe  House 
of  Commons :  *  And  this  is  the  reason,  says 
sirE.  C.  tbat  judges  ought  not  to  give  any  opi- 
nion of  a  matter  of  pa i Lament,  because  it  b 
not  to  be  decided  by  the  common  lawe  used  in 
other  courts,  bat  '  secundum  legem  et  coiiMie- 
tudioem  parliament.' 

So  likewise  in  cast  of  the  privilege  of  a 
member  of  parliament,  against  suits  and  execu- 
tions, sitting  the  parliament,  the  judges  have  re- 
fused to  give  their  opinion,  though  demanded 
by  the  Lords;  as  they  did  in  the  case  of  Thorp, 
Speaker  of  the  House  of  Common*,  who  was 
taken  in  execution  between  two  sessions  of  par- 
liament, of  which  the  Commons  made  com- 
plaint to  the  Lords,  and  the  Lords  asked  the  ad- 
vice of  the  judges  whether  the  Speaker  ought  to 
be  delivered  by  privilege  of  parliament  ?  Tbe 
judges  aswered,  *  That  they  ought  not  to  de- 

*  t ermine  the  privilege  of  the  high  court  of  par- 
'  liament :'  the  case  is  31  H.  6.  fol.— Bolls  Ab. 
2d  part.  9*.  c.  1.  See  39  H.  6.  Sir  Robert  Cot- 
ton's Abridg.  nom.  6.    x 

Concerning  departure  from  parliament,  (sit- 
ting the  parliament)  and  not  attending  accord- 
ing to  their  duty ;  the  case  seems  doubtful, 
whether  any  other  court  than  the  parliament 
can  determine  of  that  offence,  it  seeming  to  be 
of  a  middle  nature.  For  though  it  be  an  of- 
fence committed  by  a  member,  and  that  in  par- 
liament time,  which  argues  for  their  privilege, 
and  against  the  jurisdiction  of  any  inferior 
court,  especially  while  the  parliament  sits,  who 
undoubtedly  may  take  cognizance  of  it,  and 

{>unish  it :  yet  on  the  other  side,  when  the  par- 
lament  has  not  takeu  cognizance  of  it,  and  the ' 
parliament  is  risen,  why  should  not  that  offence, 
at  the  king's  suit,  be  punished  in  the  Star  cham- 
ber, while  that  was  a  court,  and  now  in  the 
King's-hench  t  and  why  should  privilege  pro- 
tect against  non-attendance,  when  the  true 
ground  of  privilege  is  by  reason  of  attendance/ 
And  Mr.  Plowden,  who  was  a  very  learned 
lawyer,  submits  to  the  jurisdiction,  but  tra- 
verses his  departure;  as  the  case  of  the  bishop 
of  Winchester,  3  Ed.  3,  remembered  by  sir  Ed. 
Coke,  in  his  2  Inst,  in  his  Chapter  of  Parlia- 
ment, (as  far  as  he  reports  it)  seems  rather  to 
be  an  authority  agaiust  the  jurisdiction  of  any 
other  court  besides  the  parliament  itself,  in  such 
case  of  proceeding  against  a  member  to  punish 
him  for  non-attendance ;  for  the  bishop  being 
impleaded  by  original  writ  at  the  king's  suit, 
(which  I  suppose  was  in  the  KingV bench) '  quia 

*  recessit  a  parliament  sine  liceutia  regis.' 


*  Sir  John  Elliot,  and  Denzel  Holies,  pleaded 
the  like  plea  to  the  jurisdiction  of  the  King's- 
bench.  See  the  Case  iu  vol.  3,  p.  293,  of  this 
Collection. 
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The  bishop  pleaded  *  Quod  ipse- est  onus  de 
c  paribus,  et  dicit,  quod  si  quis  eonim  deliquerit 
'  in  douiinum.regem  in  ajiquo  parliamento,  in 
'  parliamento  debet  corrigi  et  emendari,  et  non 
*  alibi  in  minori  curia.'  And  so  sir. Ed.  Coke 
seems  to  leave  the  victory  on  the  bishop's  side, 
and  that  his  plea  succeeded.  But  sir  Francis 
Moor,  779,  780,  reports  the  case  of  the  lord 
Sturton,  and  the  lord  Mordant,  how  they  were 
deeply  fined  in  die  Star  chamber;  4.  Jac.  for  ab- 
senting from  parliament,  at  the  complaint  of 
the  Attorney  General,  ore  tenia.  And  there 
were  then  present  in  the  Star  chamber,  the 
lord  chancellor,  chief  justice  Popham,  Fleming, 
and  Waloisly.  And  for  precedents  to  justify 
the  .proceeding  against  them  in  that  court,  they 
cite  the  case  of  the  earl  of  Cornwal,  4  H.  $, 
and  the  bishop  of  Winchester's  case,  (which  1 
mentioned  but  now)  3  E..3,  how  that  for  de- 
parting from  parliament,  without  licence,  their 
lands  were  seized. 

But  the  objection  in  our  case  is, '  concerning 
'  a  matter  of  election  of  a  knight  of  a  shire '  to 
serve  in  parliament :  that  no  other  court  but 
the  parliament  must  meddle  in  it,  as  the  object- 
ors would  have  it. 

Antw.  It  is  not  impertinent,  therefore,  to 
enquire  briefly  of  the  true  jurisdiction  in  this 
matter.  v 

Sir  Robert  Cotton  affirms,  that  writs  of  sum- 
mons for  knights  of  the  shire  to  serve  in  parlia- 
ment, began  49  H.  3,  and  that  the  admittance 
of  commoners  into  the  parliament,  was  pur- 
posely to  lessen  and  curb  the  power  of  the 
lords,  after  the  daring  earl  of  Leicester  was 
slain  in  the  battle  of  Evesham  (which  was  that 
very  year),  and  the  barons  were  totally  routed 
by  prince  Edward,  (afterwards  king  Ed.  1.)  and 
king  H.  3  was  rescued  out  of  their  bands.  And 
'  to  back  that  .opinion,  it  is  observed,  that  the 
first  writ  to  the  sheriffs,  to  summon  two  knights 
out  of  every  shire,  that  is  to  be  found  upon  re* 
cord,  is  that  of  the  close  roll  49  H.  3,  (the  very 
same  year)  dorso  10  and  11.  Thus  Mr.  Prynne 
affirms,  in  his  preface  to  the  Abridgment  of  the 
Records  of  the  Tower,  fol.  11,  in  the  beginning 
of  that  fol.  and  fol.  13,  b.  in  the  middle  of  that 
fol. 

But  we  must  not  be  governed  by  historians 
in  matters  of  law;  and  therefore,  notwithstand- 
ing tiiis  observation  of  sir  Robert  Cotton's  and 
Mr.  Prynne's,  we  must  presume  that  the  House 
of  Commons,  and  elections  of  knights  of  the 
shire,  are  as  ancient  as  the  common  law,  and 
have  been  time  immemorial ;  because  we  find 
do  written  law  that  does  first  begin  any  such 
institution.    - 

But  to  come  closer  to  the  Objection,  and  to 
enquire  who  are  the  proper  judges  of  the  right 
of  elections? 

Mr.  Prynne,  in  the  eeroe  Preface,  fol.  14,  b. 
in  the  middle  of  it,  (as  I  myself  have  folio'd  it, 
for  the  print  has  no  folios  to  the  Preface;) 
'« The,  King  and  Lords"  ftays  he)  *  were  ancient- 
ly sole  judges  of  the  legality  of  elections  of 
members  of  the  House  of  Comme&s,  till  the 
time  of  king  Henry  7," 


A  nd  in  sir  Robert  Cotton's  A  bridgmentr  foL' 
392,  the  year  1  H.  4,  nam.  80,  at  the  prayer  of 
the  Commons,  the  king  declares,  that  the  Com- 
mons were  only  petitioners,  and  that  all  judg- 
ments appertain  to  the  King  and  Lords,  unless 
it  were  in  statutes,  grants,  subsidies,  or  such 
like;  the  which  order  the  king  would  from  that 
time  to  be  observed. 

But  we  know  that  the  House  of  Commons  is 
now  possessed  of  the  jurisdiction  of  determining 
all  questions  concerning  the  election  of  their 
own  members ;  so  far  at  least,  as  is  iu  order  to- 
their  being  admitted"  or  excluded  from  silting 
there.  But  how  far  their  judgment  is  conclud- 
ing to  all  others  to  other  purposes,  I  have  now, 
no  just  occasion  to  examine;  for,  as  has  been 
observed,  the  plaintiff  in  this  case  grounds  his 
action  upon  his  original  right  of  election,  and 
mentions  the  determination  of  the  Houseon  hi* 
side ;  and  not  only  aUedges  that  be  was  duly 
elected,  but  so  returned  by  the  defendant  him- 
self: and  that  though  he  were  for  some  time 
hindered  from  sitting,  by  occasion  of  the  falsa 
return,  made  by  the  defendant  on  purpose,  and 
the  election  was.  under  question  by  it,  yet  he 
proved  it  clearly  to  the  House,  and  was  admit- 
ted, and  his  election  declared  good;  and  taking 
it  for  granted  that  he  was  duly  elected,  be  sues 
in  the  KingVbench,  by  this  action  to  recover 
damages  for  the  injury  dene  him  by  the  defend- 
ant, for  which  the  House  of  Commons  could 
not  have  helped  him.  For  to  that  purpose  they 
have  no  jurisdiction,  for  they  cannot  examine  a 
witness  upon  oath,  nor  can  tbey  act  the  part  of 
a  jury  to  give  damages,  nor  have  they  any  power 
to  award  a  trjaj,  or  to  cause  the  sheriff,  to  im- 
pannel  a  jury* 

Obj .  3.  This  is  an  action  of  a  new  invention; 
and  prima  imprmiotis,  and  never  any  such 
was  brought  before,  save  that  of  Nevil  irgainst 
Stroud ;  which  never  had  any  determination. 

Antw.  It  is  true,  it  is  new,  in  the  particular 
circumstances,  but  not  in  the  main,  nor  in  the 
substance ;  'tis  new,  in  that  'tis  brought  by  one 
elected  knight  of  the  shire  against  the  sheriff, 
for  a  false  and  malicious  return  of  another  in- 
denture, whereby  the  plaintiff  was  put  to  great 
ex  pence  and  trouble;  but 'tis  not  new  in  the 
general  nature  of  the  actiou.  For  nothing  is 
more  frequent  than  actions  upon  the  case,  where 
an  injury  is  done  and  damage  sustained;  nay  it 
is  very  frequent  for  actions  upop  the  case  to  be 
brought  against  the  sheriffs,  for  mere  false  re- 
turns, and  that  where  there  is  no  malice,  nor 
any  of  those  great  aggravations  that  appear  in  . 
this  case. 

For  this  I  refer  you  to  the  case  in  Roll's  Abr. 
1.  part.  fol.  99.  Getin,  Palmer  and  Marshal, 
in  the  king's  bench,  where  the  bailiff  of  a,  fran- 
chise was  newly  removed  ;  but  though  he  were 
removed,  took  upon  him  to  answer,  bat  made  a 
false  answer  to  the  sheriff's  warrant,  to  execute' 
Fieri  fac9  against  an  administrator,  and  the 
sheriff  made  that  return  to  the  court;  and 
thereupon  an  action  upon  the  case  brought 

Sainst  the  sheriff,  and  adjudged  it  lies :   And 
it  thesjjeriffathis  peril  must  take  notice  whe 
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ie  the  rightful  bailiff  of  the  franchise,  ami  ae» 

eept  of  no  attiwer  to  bit  warrant  from  any  other. 

19  H.  0.  99.    An   actio*  apen  the  case 

against  a   deputy    sheriff,  for  embezzling  a 

19  H.  6.  38.  by  Fasten.  If  a  sheriff  upon  a 
Tenirt  /Wc'  return  a  jury  thai  is  insufficient  to 
pay  issues,  the  next  sheriff  to  whom  the  issues 
■re  estreated  to  be  levied,  mast  charge  him- 
self with  the  issues,  and  must  not  return  a 
Nihil,  but  shall  have  an  action  upon  the  case 
against  hie  predecessor,  for  his  false  return ;  yef 
here  is  no  malice,  but  at  the  most  a  neglect,  or 
.a  mistake  only. 

99  E.  3.  7.  Brook,  action  upon  the  case,  67. 

An  actio*  upon  the  case  against  a  sheriff  for 
not  summoning  and  warning  a  taan  in  duetime, 

Xn  a  writ  of  Praemunire  or  attachment, 
raby  he  sustained  damage,  as  judgment 
given  agaiwsf  him,  or  the  like.  This  is  but 
a  bare  neglect  or  omission,  amf  teems  to  be 
die  leant  or  lowest  sort  of  injuries ;  and  yet 
being  accompanied  with  a  particular  damage 
to  the  party,  though  without  any  malice  on  the 
sheriff's  part,  the  action  will  lie. 

3  E.  4.  tO.  Brook,  action  upon  the  case,  pi. 
91.  by  Dastbv  and  Pigot,  for  a  false  retain  only. 

If  a  NtHlbe  returned  against  me  wbo  have 
land,  P.  N.  BL  93. 31 E.  a  Fits.  Abr.  Proces  55. 

So  tor  not  returning  a  writ  of  second  deliver- 
aace,  which  is  a  mere  neglect  and*  non-feasance, 
though  there  be  no  malice,  91  E.  3.  49.  Br. 
Act.  s.  ca.  pi.  48.  5  Rep.  St.  b.  9t.  7  Rep.  1. 

So  against  a  bishop,  if  he  falsely  return,  that 
so  executor  has  not  refased  the  executorship, 
when  re  vera  he  has  refused  it,  9  Leon.  991. 

So  against  an  escheator,  9  H.  0.  ell.  91  B. 
4.  93.  97. 

Much  more  shall  the  action  upon  the  case 
lie  against  the  sheriff,  as  the  circumstances  of 
this  case  are,  where  the  return  is  not  only  false 
bet  he  knew  it  to  be  false,  and  he'  did  malici- 
ously, with  a  purpose  to  hinder  the  plaintiff 
irons  sitting,  and  to  put  him  to  expence,  and 
where*  the  plaintiff  has  had  so  great  a  damage. 
Awd  the  sheriff  by  hieeath  is  obliged  to  do  right 
aa  wall  to  poor  as  to  rich,  ha  alt  that  belongeth 
to  his  office.  9.  To  do  no  wrong  to  any  man 
for  favour  nor  hate.    3.  To  disturb  no  man's 

2*  fit.  4b  Truly  to  return,  and  truly  to  serve 
the  king's  writs,  at  far  forth  as  shall  be  with- 
in- hie  cunning.  And  fine  jury,  by  their  verdict 
in  this  case,  hare  found  the  aefendent  to  foil 
in  every  one  of  the  clauses  of  his  oath.  And 
though  the  circumstances  that  do  diversify  qll 
cases  are  new  in  this  case ;  yet  it  is  very  fre- 
qnent  b  actions  upon  the  case,  to  have  new 
case*  and  new  drensnstances  ;  and  that  there 
is  nothing  more  frequent  than  this  variety  and 


nsrnt  of  Learning*  speaking  oi 
lew,  fol.  3S.  says,  '  That  the 


k  Bacon,  in  his  book  of  Advance- 
>  of  cases  omitted  in 

says,  'That  toe  narrow  compass 
'of  man's  wisdom  cannot  comprehend  all 
'  cases  which  time  bath  found  out;*  and  there- 
fore case*  omitted  asKt  new,  do  often  present 
themselves^  but,  every  oew^case does  not  require 


a  new  »w ;  for  then  thelegjstutive  pewer  most  k 
cotiawally  exercised  i  But  though-  it  discs 
from  former  eases  in  drcnutstanees,  yet  it  i 
fail  under  a  general  rule,  or  be  proceeded  opa 
by  perky  of  reason ; ■  ubi  est  eadem  ratio,  n 
idem  est  jus/ 

And  the  statute  of  W.  91.  ca^>.  24.  bos  ms£ 
ample  provision  for  all  such  new  case**  that  fel 
under  a  general  rule,  but  have  no  formed  wre 
of  writ  of  course,  that  fits  it  in  all  the  parties- 
lars  and  circumstances.  '  In  consrroili  case. 
4  sjmili  remedio  indigenete,  fiat  breve/  sap 
that  statute. 

In  the  8th  Rep.  fol.  48.  Jehu  Webb's  case, 
there  you  have  the  distinction  of  write  ;  some 
are*  brevia  formata  sen  de  cursu/  and  free 
thence  the  cursiiors  have  their  name,  because 
they  hare  the  drawing  of  those  writs* 

Some  »re  *  brevia  Magistralm,  quae  nee  sua! 
*  de  corse  neo  formata,  i.  e.  de  airquai  cent 
'  forma,  sed  sepius  variant  secandei&varie*aten 
'  casuum,  ractorum  &  querukrum  ;'  as  ere  ac- 
tions upon  the  case,  etc.  which-  have  not  anj 
certain  form,  bet  are  neon  occasion  drawn  by 
the  masters  of  the  chancery,  and  from  thence 
ate  called  Magistrate ;  all  this  is  by  virtue  of 
the  word*  of  the  statute  of  W.  9.  e.  94.  *  con- 
cordant olerici  in  CanceUaria  de  bcevi  facieodo/ 
9  Inst.  405,406,407. 

And  many  new  Cases  may  be  put,  that  have 
no  parahVl  oases  to  be  found  in  our  books,  ifBh 
the  particulars  and  circumstances  be  regarded, 
as  the  Case,  8  Car.  Croke  991.  in  the  kingS 
bench,  where  an  action  upon  the  case  is  brought 

X'nst  on  Apparitor,  for  what  he  did  in   his 
e,  viz.  foVfelsiy  and  maliciously  present- 
ing one,  and  that  in  the  spiritual  court,  for  in- 
contiaency.    This  was  against  an  officer  for 
what  he  did  in  his  office,  and  to  which  bis  oath 
obliged  him ;  and  tins  was  for  a  thing  done  in 
the  spiritual  court,  vis.  the  consistory  court  at 
Exeter,  and  for  a  matter  merely  of  ecclesiasti- 
cal cognisance,  viz.  incontinency,  wherein  the 
common  law  had  nothing  to  do ;  and  this  case 
had  no  parallel  nor  precedent  before  it :  and 
yet  beiug  an  injury  and  damage  to  the  party 
presented,  and  done  faisly  and  maliciously, 
and  without  colour,  and  for  which  the  party  in- 
jured could*  have  no  recom  pence  in  any  other 
court  but  at  common  law,  it  was  adjudged  the 
action  lay.    This  case,  though  It  had  not  pa- 
rallel before  it  in  all  the  circumstances,  yet  in 
many  respects  it  is  a  parallel  to  the  case  before 
us.    There  is  the  like  action  against  constables 
for  making  a  false  presentment,  Croke  Car.  467. 
and  the  case  I  cited  before  against  a  sumner 
19  Rep.  128. 

And  for  that  objection  and  observation  con- 
cerning the  novelty  of  this  action,  this  more 
may  be  said  in  answer  to  it;  That  till  of  late  years 
sheriffs  have  given  no  occasion  for  the  like  ac- 
tions of  this ;  for  double  returns  upon  elections 
to  parliament,  have  not  been  in  ancient  times. 

Mr.  Prynne,  in  his  *  Brevia  Parliameataria 
Redivive,"  fol.  1ST.  observes ,  that  there  were 
not'  above  two  or  three  cases  *>f  elections  ooes» 
turned  from  49  H.  3,  till  29  B.  4.  for  aught 
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appears  by  the  returns,  or  Parliament-Rolls,  and 
not  so  much  as  one  double  return  or. indenture. 
-  And  the  common  law  does  comply  with,  and 
conform  to  the  general  opinion  aud  genius  of 
the  kingdom,  and  values  what  they  generally 
esteem  and  value?  and  disesteeins-  what  they 
▼aloe  not. 

Heretofore  an  election  to  serve  in  parliament 
was  not  a  thiug  so  desirable,  and  so  much  sought 
after  as  now-a-days  it  is ;  and  it  il  not  the  de- 
sire or  seeking  after  it  that  is  to  be  disliked  or 
condemned,  for  be  that  desireth  the  office  of  a 
bishop  (says  the  Apostle)  desires  a  good  office ; 
hut  it  is  the  undue  means  .used,  or  the  ill  ends 
for  which  it  is  desired,  that  makes  the  seeking 


Mr.  Prynne,  ut  tupra,  fol.  165.  anno  1.  E. 
3.  a  writ  issued  to  elect  two  knights  for  the 
county,  of  Northumberland,  and  the  Sheriff  re- 
turned this    answer,  '  Coinmunitas    commit. 

*  Northumbria  sic  respondet,  quod  ipsi  per 
'.inimicos  Scotiss  adeosunt  destructi,quod  non 
<.  ha  bent  unde  solvere  expensa  duobus  railitibus 

*  profiscissuris  ad  consilium  spud  Lincoln,  te-. 

*  nendum.' 

.  In  his  fourth  Part  of  his  Register  of  Parlia- 
mentary Writs,  is  mentioned  a  Patent  of  Ex- 
emption granted  49  E.  1.  to  the  town  of  Tor- 
rington  in  Devonshire;  which  Patent  recites  in 
its  preamble,  '  That  the  men  of  that  town 
'.never  used  to  send  Burgesses  to  parliament 
'*  till  the  Sheriff,  S 1  E.  1.  summonitos  fuisse  ma- 

*  iitiose  retornavit.' 

So  that  a  malicious  return  to  parliament  is 
no  new  thing,  but  has  been  formerly  done ;  and 
as  the  plaintiff  in  this  action  has  well  sued  the 
Sheriff  for  returning  another  with  him,  so  I 
make  no  doubt  but  as  the  case  then  stood  with 
the  general  humour  and  opinion  of  the  people, 
those  of  Torringtoo  might  nave  had  their  reme- 
dy against  the  then  Sheriff  for  returning  them 
summoned.  # 

And  the  jaw  is  still  the  same,  in  that  it  still 
sets  a  price  and  esteem  upon  that  which  the 
people  generally  esteem  and  value. 

And  several  cases,  have  been  put  to  prove, 
'  that  new  Statutes  have  ,giveq  occasion  to  new 
actions  upon  the  case,  wbic(i  actions  could  not 
Lave  been  sued  at  the  Common  Law ;  and  yet 
those  hew  laws, and  Statutes  do  not  give,  those 
new  actions,  but  only  occasioned  them. 

Barnes  v.  Carey  12  JacKingVbencb,  Roll's 
Rep.  fol.  47. 

.  The  plaintiff  there  brought  an  action  upon 
the  case  against  the  Sheriff  of  Diistol,  for  suf- 
fering J.  £  to  escape  ou\  hi*  custody,  J.  S. 
being  committed  by  the  eo.jj  doners  of  bank- 
rupts, for  refusing  to  answer .  ^rogatories,  the 
plaintiff  being  one  of  the  creditors,  .and  J.  S.  a 
bankrupt ;  and  after  many  exceptions  taken  to 
the  declaration,  the  court  gave  judgment  for 
the  plaintiff.  And  vet  there  was  no  such  thing 
as  a  commission  of  bankrupt  at  the  common 
law ;  but  the  common  law  takes  occasion  by 
the  statutes  of  bankrupt,  to  give  such  an  action 
upon  the  case,  which  before  those  statutes 
(Mild  not  hare  been  sued, 

VOL,  YIt 


la  like  maimer  the  common  law  takes  occa- 
sion by  those  statutes  that  give  the  action  of  < 
waste  against  tenant  for  life,  or  years,  against 
whom  'it  lay  not  by  common  law,  to  give  an  ac- 
tion upon  the  case  against  sneb  tenants,  if  t^ey 
will  not  permit  their  lessors  to  enter  upon  the 
thing  demised,  to  view  whether,  waste  be  done 
or  not.  Croke  £  part,  478. 

Object.  4.  That  there  is  not  one  case  in  kvr 
parallel  to  this  case,  for  a  Sheriff  to  be  sued  for 
returning  the  whole  truth,  and  something  more 
than  the  truths  though  actions  for  false  returns 
are  frequent* 

Answ.  This  is  an  action  for  a  false  Tetorn> 
and  something  more,  -That  it  is  for  a  false  re- 
turn, appears  by  that  allegation,  that  he  did 
falsely  make  his  return,  and  the  jury  have  found 
it  so,  and  we  must  believe  it.  And  it  was  false 
in  this,  in  that  be  returned  an  indenture  pre*. 
tended  to  be  under  the  hands  and  seals  of  di- 
vers persons,  as  the  .greater  part  of  the  said 
county,  purporting  the  choke  of  another,  than 
the  plaintiff  to  be  knight  of  the  shire.  The 
plaintiff  does  not  alledge,  that  there  ever  wee. 
any  such  indenture  sealed  by  any  person ;  but 
that  the  defendant  did  felsely  return  another 
indenture,  purporting  the  same  to  be  made  by 
divers  persons,  &c.  So  that  we  may  reasonably 
understand  it,  that  in  truth  there  never  waft 
any  such  indenture  sealed  by  any  but  the  She* 
rift  himself,  and  not  by  any  others  that  were 
present  at  the  election.  9dly,  Though  the  She* 
riff  have  returned  the  whole  truth,  yet  together 
with  that  truth  he  returned  a  falsehood;  and 
till  it  was  re-examined,  it  Could  not  appear 
which  was  the  truth  j  and  in  the  mean  time  the 
plaintiff  sustained  all  his  damage, 

Ofyect.  e.  That  the  Sheriff  acted  herein  an 
a  judge,  and  therefore  if  he  err,  be  is  not  to  be 
sued  for  it,  but-  his  error  may  be  reformed  a 
and  tbe  law  will  not  suffer  an  averment  Undine; 
to  the  discredit  of  a  judge.  PI.  comment.  491* 
b.  and  Dy.  80.  b. 

.  Answ,  All  this  is  true,  as  to  one  that  is  a 
iudge  of  record,  in  respect  of  the  greatness  of 
his  authority,  and  the  great  trust  the  king  and 
the  law  repose  in  a  judge  of  record;  but  torn 
Sheriff  is  no  judge  at  all  in  what  be  acts  in  the 
election  of  knights  for  the  shire,  but  is  only  aa 
pfficer  upon  record,  9  H.  4>.  58.  and  60  Br« 
Ab.  Tit.  Aa.  s,  ca.  plac.  6\  though  in  some  par* 
ticular  cases  indeed,  the  Sheriff  is  a  judge,  at 
in  ajusticies,  p  Rep,  IS.  ad.  fin.  aodajodge  of 
record,  as  in  a  re-disseisin,  by  tbe  statute  of 
Merton,  c.  13.  >      ' 

Object.  6.  The  Statute  of  23  H.  6.  c.  16. 
has  provided  a  remedy  against  the  Sheriff  fol 
any  abuse  committed  by.  Turn  in  elections,  vis* 
the  penalty  of  an  hundred  pound,  in  case  of 
knights  of  tbe  shire,  to  the  knight  injured  s 
and  it  does  recite  in  the  preamble,  that  acoa* 
venient  remedy  for  the .  party  grieved  is  not  or* 
daiued  in  the  former  statutes  ;  and  from  hence 
it  is  inferred,  that  there  was  no  remedy  fof 
the  party  grieved  at  the  common  law,  net  be* 
fore  this  statute.  . 

Antw.  I  have  already  proved,  that  tfctia  mm 

4r  A 
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a  remedy  At  the  common  law,  mnd  before  this 
statute;  and  this  statute  it  an  argument 
to  prove  it,  for  this  statute  mentions  a  party 
grieved,  and  tbere  eoald  be  no  grief  without 
a  remedy,  otherwise  the  law  would  have  been 
'  defective.  And  it  cannot  be  dented,  be  t  that  if 
tbere  were  a,  remedy  at  the  common  law,  this 
statute  being  in  the  affirmative  doe*  act  take 
is  away,  only  it  gyres  another  remedy. 

And  for  the  words  of  this  statute  of  23  H. 
&  that  *  a  convenient  remedy'  for  the  pasty 
jpieved  is  not  ordained  by  the  formed  statutes; 
this  does  not  argue  that  there  was  no  remedy 
at  the  common  iaw,  nor  does  it  argue  that 
there  was  no  remedy  at  all ;  but  that  there  was 
no  *  convenient'  remedy  by  those  former  sta- 
tutes, and  thereupon  the  statute  of  93  H.  6. 
gives  an  hundred  pound  to  the  knight  injured 
by  an  undue  return. 

I  shall  put  some  like  cases  where  acts  of  par- 
liament give  remedies,  where  yet  there  were 
other  remedies  before  at  common  law,  and  tbe 
party  may  sue  for  either ;  Rolls  Ab.  1.  part, 
fol.  93.  case  90. 

A  Distringas  is  awarded  to  the  Sheriff  to  dis- 
train the  defendant  in  an  aetion,  and  the 
Sheriff  returns  too  smalt  issues,  though  an  aver- 
ment lies  by  tbe  statute  of  W.  9.  c.  43.  yet  the 
plaintiff  may  well  have  his  action  upon  the  case 
against  the  Sheriff,  because  it  appears  by  the 
words  of  tbe  statute,  that  it  is  a  raise  return. 
Observe  the  argument  there  used,  vis. 

If  the  action  upon  the  case  did  not  lie,  in 
each  case  the  plaintiff  had  not  any  remedy  at 
the  common  law,  which  was  greatly  mischie- 
vous \  and  the  statute  (as  is  there  observed) 
though  it  gives  a  new  remedy,  and  takes  no  no- 
tice of  any  remedy  that  was  before  in  the  case, 
yet  it  does  not  restrain  the  plaintiff  from  any 
remedy  that  he  bad  at  the  common  law.  It  is 
there  indeed  made  a  Qumre;  but  serjeant  Rolls 
has  this  note  upon  it,  That  Tr.  3  Car.  one  Mrs. 
jBennet,  upon  good  advice,  brought  such  an 
action  upon  the  ease  against  the  Sheriff  of  Lon- 
don, for  returning  too  small  issues  against  the 
*»eyor  and  commonalty  of  London. 

The  statute  of  W.  9.  c.  24.  (sip  E.  C.  9  Inst, 
sol.  404,  405.)  first  gives  an  assise  of  nusance 
•ajarnst  the  alienee  of  him  that  levied  that  nu- 
sance; and  that  statute  seems  (as  sir  £.  C. 
ebserves)  to  understand  that  the  party  grieved 
was  without  any  remedy  before;  tor  it  provides 
In  these  words,  '  de  cetero  non  recedant  qust- 

*  rentes  a  curia  Regis  sine  remedio :'  yet  sir  £. 
C.  takes  notice,  fol.  405.  of  his  9.  Inst,  at  the 
lower  end  of  that  folio,  upon  the  word  <  a 

•  curia  x9  *  That  the  maker  of  that  Act  knew 
well  that  He  -party  injured  by  the  nusance 
tnight  enter  upon  the  ground  of  tbe  wrong-doer, 
not  only  when  it  was  in  bis  hands,  but  after  it 
was  aliened  too,  and  abate  the  nusance,  and  so 
prevent  himself  of  the  remedy  by  assise  of  no- 
•trace  given  by  this  Act/  And  besides  this,  he 
had  another  remedy  by  action,  vis.  If  he  had 
any  particular  damage  (says  sir  E.  C.)  he  might 
bring  his  action  upon  the  case,  and  recover 
•tamage,  '  Me  quejrttt*  metal*  a  twia 
<  siat  remgc  ^/ 


Otieet.  The  ground  of  this  action  against 
the  sheriff  is  for  making  a  dou  ble  return.  N  ov 
the  declaration  sets  forth  only  .one  perfect  re- 
turn, and  that  is  of  the  plaintiff's  election, 
which  the  declaration  says,  was  *  secundum 
'  ezigentiam  brevis ;'  and  it  was  by  indenture, 
under  the  seal  of  the  sheriff  and  elector* :  And 
though  the  plaintiff  alledges,  that  the  late 
sheriff  snd  tbe  electors  returned  another  inden- 
ture of  the  election  of  another  person,  (which 
is  the  gravamen  that  be  complains  of)  jet  that 
appears  to  be  no  return ;  for  it  was  not  said, 
'  that  that  Indenture  was  under  nay  seals.' 
And  the  statutes  of  7  H.  4.  c.  15.  and  8  H.  4. 
c.  7.  require  indentures  ensealed  by  the  elec- 
tors to  be  tacked  to  the  writ,  which  indentures 
so  sealed  and  tacked,  shall  be  holdeo  for  the 
sheriff's  return. 

Antw.  -  This  other  Indenture  last4*  mention- 
ed, must  be  urtderstoed  aa  Indenture  ensealed, 
in  like  manner  as  the  former ;  for  the  declara- 
tion just  before  mentions  the  first  Indenture, 

*  hereby  the  plaintiff  was  returned  to  be  chosen, 
and  that  it  is  said  te  be  so  ensealed,  trs  the 
statutes  require;  and  then  the  declaration  says, 
that  the  sheriff,  together  with  that  Indenture, 
returned  another  Indenture «  so  that  it  moat  be 
reasonably  understood,  to  be  an  Indenture,  in 
like  manner  ensealed. 

And  then  it  is  said  by  the  declaration  of  this 
last  Indenture,  that  it  was  annexed  to  the  writ ; 
and  so  returned  by  the  defendant  the  sheriff, 
which  must  therefore  be  presumed  to  be  an 
Indenture  ensealed,  or  else  to  what  purpose 
did  the  defeodant  annex  it  to  the  writ,  and  re- 
turn it. 

*  And  further  the  declaration  says,  that  by 
reason  of  the  false  return,  she  plaintiff  could 
not  be  admitted  into  the  Lower  House,  till  he 
had  made  proof  of  his  election.  Now,  if  that 
other  Indenture  were  not  ensealed,  it  could 
not  be  said  to  be  a  false  return ;  for  it  would 
indeed  bave  been  no  return,  and  it  could  not 
have  hindered  she  plaintiff  from  being  admit- 
ted, nor  put  him  to  the  proof  of  his  election.    . 

'  And  that  the  Indenture  must  be  understood 
an  Indenture  ensealed,  by  those  that  were  pre* 
sent  at  the  election,  appears  by  the  Writ;  the 
form  whereof  you  will  find  in  "  Crompt.  Juris- 
diction of  Courts/'  fol.  1.  b.  the  clause  is  this; 
«  £t  nomina  eorundem  militoro,  sic  electorate, 
'  in  quibusdam  Indeotnris,  inter  te  et  illos  qui 
'  hujusmodi  Elections  interfuerint  inde  correct* 
'  endis,  insert.'  And  in  another  clause,  <  Et 
'  Electionem  illam  sub  sigillo  tuo  et  sigillas 
4  eorom  qui  EJectiopi  iMi  interfuerint  nobis  in 
'  Canccllarem  cert&ces,  remittens  nobis  alte- 

*  ram  partem  Indenturer.  pvedictar.  presentibes 

*  consutam  una  cum  hoc  breve,* 

Lord  'Chief  Justice  No*thvs  Argument,  in  the 
Case  between  Sir  William  Soame,  sheriff 
of  Suffolk,  and  Sir  Samuel  Barnaidistop, 
bort.  adjudged  in  the  Court  ef  Exchequer- 
chamber,  upon  a  Writ  of  Error,  contain- 
ing the  reasons  of  that  Judgment. 

Sir  Samuel  Barnardiston,  the  plaintiff,  bringi 
aa  action  upon  the  case  m  Banco  ilsf  b  against 


10»ft]     STATE  TRIALS,  46  C»a«lss  it  t*U~~*f  Barm&Mm  and  Soame.     £10M 

nmintenance  ofmy  optiikm:  I  will- be  dare* 
fill  not  to  detain  yog  longer  than  will  be  neccs* 
nary.  And  therefore,  I  will  not  trouble  jot 
with  starting  the  caie  again*  nor  will  I  speak 
of  any  exception!  that  have  been  made  to  thav 
declaration,  for  I  love  not  the  niceties  of  the 
law,  in  cases  where  the?  do  prevail :  and  in  this 
case  I  have  onlv  considered  the  foundations  of 
the  action ;  which  if  I  had  found  well  este* 
biished  npon  season,  or  the  grounds  of  the  law* 
I  would  have  examined  what  has  been  objected 
to  the  forms  of  the  declaration,  which  mv* 
have  brought  great  weight  to  have  overturned 
those  proceedings. 

'  Bat  as  the  point  of  the  action,  upon  the  moat 
serious  consideration  I  could  have  of  it,  arid 
weighing  what  has  been  before  now,  and  also 
at  this  rime,  said  in  support  of  it ;  I  am  of 
opinion,  that  the  Judgment  ought  to  be  laicised; 
for  that  no  such  action  as  this,  at  bar,  dote  lit 
by  the  common  law. 

Because  this  is  a  cause  of  considerable  valua\ 
great  damages  being  recovered  ;  because  it  is 
a  judgment  of  great  authority,  being  upon  a 
cause  tried  at  the  King's- Bench  bar,  and  give* 
upon  deliberation  there  ;  because  it  is  a  ease 
of  an  extraordinary  nature,  and  of  great  import, 
each  party  pretending  bene6t  to  the  parliament 
by  it ;  because  it  is  an  action  prims  imprtuA* 
onts,  that  never  was  before  adjudged,  the  report 
of  which  will  be  listened  after :  I  nave  tafcsa 

rins  to  collect  and  set  down  the  reasons  that 
must  go  upon  in  determining  t hi*  ease  \  that 
as  the  judgment  had  the  countenance  of  some 
deliberation  in  the  court  where  it  was  ei  van ;  so 
the  reversal  being  with  greater  deliberation, 
may  appear  grounded  npon  reasons  that  ought 
to  prevail. 

I  can  say  with  my  brother  Windham*  that  I 
love  rather  to  affirm  Judgment*,  then  io  reverso 
them  ;  but  I  can  attribute  nothing  of  authority 
to  the  judgment,  though  it  were  given  in  a'su- 
perier  court,  and  upon  deliberation ;  I  most 
judge  of  it  as  if  the  ease  came  to  be  judged 
originally  by  me :  the  argument  to  support  a> 
judgment  from  the  authority  of  itself,  is,  *  £s> 
ceptio  ejusrfem  rei  cujas  petltur  Dissolution' 
Which  must  not  be  admitted  in  eases  of  Writs 
of  Error.  We  are  entrusted  to  examine  and 
correct  the  errors  of  that  court,  and  for  theft 
purpose  we  are  made  superior  to  it ;  we  must 
proceed  according  to  our  own  knowledge  and 
discretion,  or  else  we  do  not  perform  the  trust 
reposed  in  us. 

I  must  needs  say,  this  is  a  cause  that  imports 
ft  more  than  any  eause  I  have  known  to  comb 
before  as,  for  it  is  a  cause  prim*  mprt$*b>n&; 
and  the  question  rs,  Whether  by  this  judgment 
a  change  of  the  common  law  he  introduced? 
It  is  the  principal  use  of  Writs  of  Error,  enul 
appeals,  to  hinder'  the  change  of  the  lav/; 
therefore  do  Wrks  of  Error  in  our  law,  an.4 
appeals  in  the  civil  law,  carry  judgments  and 
decreet  to  be  examined  by  superior  courts  ufttH 
they  come  to  the  highest,  who  are  entrusted 
that  they  wnl  not  change  the  law. 

Therefore  do  Writf  of  Ettorlie  froisrlreJ&oj 


the)  defendant,  Sin  WiUmm  Soame,  late  sheriff 
of  Suffolk,  selling  forth,  that  a  Writ  issued  for 
the  chusing  of  a  knight  for  that  county,  to  serve 
in  4he>  then  parliament,  instead  or  sir  Henry 
North,  deceased ;  that  at  the  next  county  court 
the  freeholders  proceeded  to  an  election,  and 
although  the  plaintiff  was  duly  chosen  *  per 

*  rnnjorem  numerum  gentium   tunc  resident. 

*  intra  dkt.  Comitat.  quorum  tunc  quHibet  ex- 

*  pendere  potuit  40s.  libri  ten'ti  et  ultra  per 

*  sinn urn  infra  Comitdt.  illud,  ae  licet  prstdictos 
'Willielmus,    pr&mtssa   satis   sciens,    postea 

*  brevem  praed.  in  cur.  Canceller,  retornavit, 

*  airntd  cum  quadam  Indemura  inter  ipsunt 
4  Vioecomttem   et  predict.    Electores   ipsius 

*  Samuelis  de  prssdicta  Electione  ipsius  8a- 
■  muelis  fact,  second.  Exlgentiam  brevis  pres- 
'diet.  Prssdictus   tamen    Williehnus   adtunc 

*  Vicecomes  Officii  sui  debitum  minime  pon* 
€  derans,  sed  machinans  et  moiitiose  intend  ens 
«  ipsura  Samuelem  in  hac  parte  minus  rite  pra> 

*  gravare,  ac  eundem  Samuelem  de  fiducia  et 

*  officio  unius  Mil.  Comitat.  predict,  in  diet. 

*  Parliamento  exercend.  omnino  rriistrare,  et 

*  deprivare  et  predict.  Samuelem  ad  diversas 

*  magnas  et  grandes  pecuniarum  summas  ex* 
<*  pend.  causare,  contra    debitum   officii    Sui 

4  prssd.  falso,  malitiose,  scienter  et  deceptive, 
4  adtunc  in  ead.  Canceller,  apud  Westniooast. 

*  predict,    retornavit    una    com    Indentura 

*  predict,  qaandara  aliam  Indenturam  eidem 
«  brevi  similiter  annex,  speeifieat.  illam  fore 

*  feet,  inter  prssfat.  Wilhclmum,  &c.  una  parte, 
4  et  diversas  alias  personas  diet.  Comitat.  in 

*  Indentura  ilia  speeifieat.  et  continent,  quod 

*  diet*  al.  persons,  ut  major  pars  tolius  Co- 
4  mitat.  prsedict.  in  prstdicto  pleno  Comitat. 
•elegeront  qnend.  JJonellum  Tahnash,  Bar. 

*  alias  diet.  Lionel  Dom.  Huntingtowre,  in 
«  Regno  Scoriae,  in  loco  prsedicti  Henrici  North 

*  un.  Mil.  Com.  Suffolk  predict,  pro  Parliamen- 
4  to  pnedicto  adveniend.  eidem  Parliamento 

*  pro  Com.  it.  Ubi  re  vera  prssdietus  Lionellus 
4  toon  fait  eleetus  par  majdrem  partem,  proot 

'  'per  alt.  Indent,  false  supponitur.  Ration e 
4  cujus  quidem  falsi  re  torn,  de  prsedicta  al. 
4  Indent.  &c.  idem  Samuel  in  Dominum  infe- 

*  riorem  pro  Comitat.  hujus  Regni  Angfia,  &c. 
4  assemblat.  admitti  non  potuit,  quousque  idem 
4  Sanjtiel  per  petitionem  suam  Comitat.  dicti 
4  Parliament!  pro  remedio  congruo  exbibet ; 
4  et  post  diversas  ingentes  denar.  summas  in  et 

*  circa  manifestation  em  et  verfficationem  dicta) 
A  Electionis  coram  diet.  Comitat.  expendit,  et 
4  diverse*  Idbores  in  ea  parte  sustent.  postea 
4  scil.  ore.  per  Comitat.  in  Domum  Comitat. 

*  pradict.  ad  missus  rait  etelectio  ipsius  Samuelis 
4  per  Comitat.  declarat.  fait,  fore  bona,  undo 
4  deteriorat.  est,  et  damnum  babet  ad  Valenc. 
«  3,000/.' 

There  is  a  verdict  given  for  the  Plaintiff,  and 
damages  found  to  the  value  of  800/.  and  Judg- 
ment thereupon,  and  a  Writ  of  Error  is  brought 
to  reverse  that  Judgment. 

I  have  but  a  little  time  left  me  to  say  wtint  I 

faive  to  offer,  it  being  very  late ;  and  yerl  must 

tain*  ltmtrto  product  those  reason*  1  titve  in ' 

'•  •  \ 
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which  is  a  subordinate  kmgdom,  to-Eagland,  by 
whose  laws  it  is  governed ;  that  they  might  not 
be  able  to  change  the  law  by  their  judgments, 
and.  aot  so  much  for  the  particular  right  of  the 
s>arty. 

Fon  otherwise  it  would  be  very  easy  for 
judges,  by  construction  and  interpretation,  to 
change  eVen  a  written  law ;  and  it  would  be 
most  easy  for  the  judges  of  the  common  laws 
pi  England,  which  are  not  written,  but  depend 
upon. usage,  to  make  a  change  in  them,  espe- 
cially if  tbey  may  justify  themselves  by  such  a 
rule  as  my  brother  Atkins  lays  down  to  sup* 
port  this  case,  viz.  that  the  common  law  com* 
filies  with  the  genius  of  the  'nation.  I  admit 
that  the  laws  are  fitted  to  the  genius  of  the 
nation  j  but  when  that  genius  changes,  the  par* 
liament  is  only  entrusted  to  judge  of  it*  and  by 
changing  the  Uwto  make  it  suitable.to  it.  But 
if  the  judges  shall  say  it  as  common  Jaw',  be- 
cause it  suits  with  the  genius  of  the  nation, 
Jhey  may  take  upon  them  to  change  the  whole 
as  well  as  aay  part  of  k,  the  consequence 
whereof  may  easily  be  seen  ;  I  wish  we  had 
not  found  it  by  sad  ezperienee. 

If  the  case  at  the  bar  be  a  change  of  the  law, 
it  k  happy  that  it  Comes  to  he  questioned  in 
the  first  instance  ;  for  if  this  cause  had  been 
may  way  agreed  and  quitted,  and  a  second  case 
of  this  nature  had  been  questioned,  there  would 
Jurre  been  a  precedent  urged,  which  cannot  be 
•poke of  here;  for  this  case  hath  no  fellow, 
there  newer  having  been  the  like  judgment 
sWore* 

i  The  method  I  shall  toke>in  what  I  have  to 
jay,  shall  be, 

' .  1st,  To  remove  some  prejudice  the  case  is 
under. 

gdly,  Give  my  reasons  against  the  action. 
v  .  9dly,  Weigh  what -has  been  said  to  maintain 
•the  action. 

.  1st,  Tae  case  is  under  this  prejudice,  that  an 
action  of  the  case  lies  for  false  returns  of  she- 
riffs, and  why  should  it  not  lie  in  this  case  as 
tvtll  as  any  other?— To  remove  this  prejudice,  I 
ahull  shew  some  material  differences  betwixt 
•the  nature  of  ordinary  returns  and  this  return. 
In  ordinary  returns  the  party  is  concluded,  and 
absolutely  without  remedy ;  for  the  court  must 
stake  the  return  as  the  sheriff  makes  it.  In  or~ 
dinary.cases  the  sheriff  may,  and  frequently 
.does,  take  security  of  the  .plaintiff;  or  the  sheriff 
-hath  means  bylaw  to  be  secuce;  as,  if  he 
doubts  the  property  of  the  goods,  be  may  re- 
turn a  Fieri  Facias,  '  Nullus  veuit  ad  mon- 
/  straudom  bona.'  In  some  cases  he  may,  for 
•his  safety,  impannel  a  jury,  as  upon  an  Elegit; 
or  be  may  resort  to  the  court,  and  pray  rea- 
sonable time  to  prepare  his  return,  if  the  matter 
,be  difficult ; .  and  hath  other  shelters,  that  if  he 
;be  wary,  will  save  him  from  danger, 
i  But  in  this  case  the  party  is  not  concluded, 
for  upon  a  petition  to  the  parliament,  if  they 
.aeeit  iust,  they  will  cause  the  return  to  be  al- 
tered by  the  cjerk  of  the  crown,  if  the  sheriff 
be  not  in  the  way ;  in  this  case,  the  sheriff  may 
not  t*te  security,  it  were  criminal  in  him  to 


make  such  a  return  by  compact,  nor  can  the 
sheriff'  make  a  fruitless  return  or  obtain  delay 
to  consult  his  safety. 

These  differences  are  of  that  nature,  that 
they  change  the  case  in  the  reason  of  it,  aa  I 
shall  hereafter  make  appears  and  no  man  can 
infer,  because  an  action  lies  for  false  returns,  in 
ordinary  cases  ;  therefore  it  lies  in  caae  of  a 
return  to  parliament,  where  the  sheriff  is 
clearly  upon  terms. 

My  reasons  against  this  action  are  applicable 
to  this  case,  and  make  it  different  from  all  the 
cases,  that  have  been  put  by  my  brothers  that 
argued  for  the  action:  I  observe  they  argued 
only  upon  generals,  without  any  other  applica- 
tion to  this  case  than  by  the  topic  of  concluding 
dminoriad  majus,  because  an  action  lies  in 
cases  of  inferior  nature,  therefore  it  will  lie  in 
this;  which  rule  holds  not  in  diverse  cases, 
where  there  are  particular  reasons  to  the  con* 
trary,  as  I  shall  by-and-bye  shew  to  be  in  this.. 

2dly,  I  shall  give  you  my  Reasons  against 
this  action,  which  are  as  follow : 

(1.)  My  first  Reason  is  this,  because  the  she- 
riff as  to  the  declaring  the  majority  is  Judge  ; 
and  no  action  will  lie  against  a  judge,  for  what 
he  Hoes  judicially,  though  it  should  be  laid 
faUb  matttiash  et  scienter  ;  as  appears  in  Co. 
12  Rep.  fol.  9«.  They  who  are  iutrusted  to 
judge,  ought  to  be  free"  from  vexation,  that  they 
may  determine  without  fear ;  the  law  requires 
courage  in  a  judge,  and  therefore  provides  se* 
curity  for  the  support  of  that  courage.    "But,.  . 

1.  Is  the  sheriff  a  judge  in  this  case  ?  And, 
2.  Is  there  the  same  reason  he  should  be  freed 
from  all  actions  ? — As  to  the  first  it  is  of  ne- 
cessity, that  as  to  the  declaring  the  majority, 
he  should  be  judge  upon  the  place :  in  other 
cases,  in  the  county  court,  the  freeholders  are 
the  judges,  and  he  is  the  minister.  When  we 
say  the  freeholders,  we  meau  the  major  part  of 
them  is  to  judge ;  but  when  the  question  is, 
Which  is  the  major  part  ?  they  cannot  deter- 
mine the  question  ;  but  of  necessity  the  sheriff 
must  determine  that,  the  nature  of  the  thing 
speaks  it. 

v  Therefore  it  was  held  rightly  in  Letchmere's 
Case,  15  and  14  Car.  2.  that  as  to  the  ejection 
of  knights  to  the  parliament,  the  court  is  pro- 
perly the  sheriff's  court,  and  the  writ  is  in  the 
nature  of  a  special  commission,  Elegi  facias. 

I  know  a  judge  may  have  many  ministerial 
acts  incumbent  upon  him,  as  the  chief-justices 
have  to  certify  records  upon  writs  of  error  ; 
therefore  it  is  necessary  for  me  to  observe,  that 
the  suit  here  is  for  what  he  does  as  a  judge,  and 
not  for  any  thing  ministerial ;  which  appears  by 
the  averment,  that  the  sheriff  .annexed  another 
indenture,  specifying  it  to  be  made  by  the  ma- 
jor part  of  the  freeholders,  and  containing  that 
the  lord  Huntingtowre  was  chosen,  ubi  re  vera 
the  lord  Huntingtowre  was  not  chosen  br  the 
major  part  of  the  freeholders.  If  it  had  beta 
said  ubi  re  vera  the  freeholders  supposed  to  seal 
the  same,  never  did  seal  the  same,  tnere  had 
been  a  falsity  in  his  ministerial  part  of  senuV 
ing  in  the  indenture;  but  his  sending  his  (wo 
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dentures,  which  were  really  sealed  by  the 
ee holders,  as  they  import;  wherein  the  free- 
slders  of  each  indenture  (and  not  the  sheriff) 
ty,  that  tbey  are  the  major  part, is  no. falsity 
i  his  ministerial  part,  but  only  deferring  to 
idgc  between  them,  which  is  the  major  part ; 
r  more  properly  judging  that  they  are  both 
tjual  in  number. 

They  object,  that  the  matter  of  this  question 
not  matter  of  judgment,  it  is  but  counting  the 
oil,  which  requires  arithmetic,  but  not  judg- 
lent ;  but  certainly  if  it  be  rightly  considered, 
:  will  be  thought  this  question  of  majority  is 
ot  barely  a  question  of  fact,  but  a  question 
f  judgment,  a  question  of  difficult  judg- 
ient,  there  are  so  many  qualifications  of 
lectors. 

1.  They  mutt  have  40s.  per  annum,  there 
be  value  must  be  judged. 

2.  It  must  be  freehold ;  there  the  title. 

3.  It  most  be  their  own ;  there  colourable 
nd  fraudulent  gifts  made  many  times  on  pur* 
ose  to  get  voices,  must  be  judged. 

4.  The  electors  must  be  resident ;  here  the 
ettlement  of  the  party  must  be  determined. 

5.  There  are  many  things  that  incapacitate 
oices,  as  bribery,  force,  Sec.  and  many  other 
|uestions  arise,  that  are  of  such  difficulty  in  de- 
late of  them,  much  time  is  spent  in  parlia- 
oent;  and  sometimes  a  Committee  determines 
me  way ,  and  the  House  another.  Is  not  this 
hen  a  question  that  refers  to  judgment. 

They  object  again,  the  sheriff  may  give  an 
>ath  concerning  all  the  qualifications,  and  he  is 
o  look  no  farther. 

I  answer,  the  statute  has  given  the  sheriff 
)ower  to  give  an  oath  in  assistance  of  him ; 
)ut  the  statute  does  not  say  that  whosoever  takes 
hat  oath  shall  have  a  voice :  neither  does  the 
tatute  23  Hen.  6.  say,  that  the  sheriff  shall  not 
>e  changed  with  a  false  return,  that  pursues 
hat  way :  so  that  although  he  may  use  those 
neans  for  his  direction,  yet  he  must  consider 
lis  own  safety,  and  not  make  a  false  return. 
[f  a  man,  upon  taking  such  an  oath,  give  the 
iheriff  a  special  answer,  or  if  it  should  be 
known  to  the  sheriff  he  swears  false,  the  sheriff 
nust  determine  according  to  his  own  judgment, 
ind  not  by  what  is  sworn. 

It  may  hence  be  concluded,  that  the  sheriff, 
is  to  declaring  a  majority,  is  a  judge;  and  if 
jo,  my  next  assertion  is,  that  there  is  the  same 
reason  he  should  be  free  from  actions,  as  any 
fudge  in  Westminster-hall,  Or  any  other  judge. 
Does  it  not  import  the  public,  that  the  sheriff 
mould  deal  uprightly  and  impartially  ?  Ought 
be  not  to  have  courage,  and  for  that  end  should 
not  the  law  provide  him  security? 

Consider  his  disadvantages,  what  a  noise 
ind  croud  accompany  such  elections;  what 
importunity,  nay,  what  violence  there  is  upon 
bim  from  the  contesting  parties. 

We  may  say,  no  other  judge  lias  more  need 
of  courage  and  resolution  to  manage  himself, 
ind  determine  uprightly,  than  he.  No  other 
judge  determines  in  a  case  of  greater  conse- 
}utDce  te  the  public,  or  difficulty,  than  he ; 


expose  him  to  such  actions,  and  in  roost  elec- 
tions he  mast  have  trouble;  for  commonly 
each  party  is  confident  of  his  strength,  his  con- 
duct, and  bis  friends;  that  let  the  sheriff  re* 
turn  never  so  uprightly,  the  party- that  is  re- 
jected will  revenge  it  by  a  suit,  especially  if  he 
may  sue  at  common  law,  to  have  boundless 
damages,  without  running  any  hazard  himself, 
but  of  the  loss  of  his  costs. 

If  we  judges,  that  find  ourselves  secure  from 
actions,  should  not  br  tender  of  others  that  are 
in  the  same  circumstances ;  it  may  well  be  said/ 
'  Wo  unto  you,  for  you  impose  heavy  burthens 
'upon  others,  but 'will  nut4bear  the  least  of 
'  them  yourselves/ 

2.  My  second  Reason  is,  because  it  is  alieni 
fori,  either  to  examine  the  right  of  the  elec- 
tion, or  behaviour  of  the  sheriff;  both  which 
are  incident,  and  indeed  the  only  considerations 
that  can  guide  in  the  trial  of  such  causes,  if 
they  be  allowed. 

It  is  admitted,  that  the  parliament  is  the 
only  properjudicuture  to  determine  the  right  of 
election,  and  to  c.  nsure  the  behaviour  of  the 
sheriff.  How  tben  can  the  common  law  try  a 
cause,  thai  cannot  determine  of  those  things, 
without  which  the  cause  cannot  be  tried? 

No  action  upon  the  case  will  lie  for  breach 
of  a  trust,  because  the  determi  ation  of  the 
principal  thing,  the  trust,  does  not  belong  to 
the  common  law,  but  to  the  court  of  Chan- 
cery :  certainly  the  reason  of  the  case  at  bar  is 
stronger,  as  the  parliament  ought  to  have  more 
reverence  than  the  court  of  Chancery. 

They  object,  that  it  may  l>e  tried  after  the 
parliament  hath  decided  the  election ;  for  then 
that  which  the  common  law  would  not  try  is  de- 
termined, and  the  parliament  cannot  give  the 
party  the  costs  he  is  put  unto. 

Then  I  perceive  they  would  have  the  deter 
minn^ion  of  the  parliament  binding  to  the 
sheriff  in  the  action,  which  it  cannot  be;  for 
that  is  between  other  parties  to  which  the 
sheriff  is  not  called  :  it  is  against  the  course  of 
law,  that  any  judgment,  decree  or  proceeding 
betwixt  other  parties  should  bind  the  interest 
of,  or  any  way  conclude  a  third  person  ;  no 
more  ought  it  to  do  here :  it  may.  be  easy  for 
parties  combining  to  represent  a  case  so  to  the 
parliament,  that  the  right  of  election  may  ap- 
pear either  way  as  the  parties  please.  Is*  it  fit 
the  sheriff,  who  is  not  admitted  to  controvert 
such  determination,  should  be  concluded  by  it, 
in  an  action  bcought  against  him,  to  make  bim 
pay  the  reckoning? 

Did  the  parliament  believe,  when  they  deter- 
mined this  election,  that  they  passed  sentence 
against  the  sheriff,  upon  which  he  must  pay 
800/.?  Sure  if  they  had  imagined  so,  they 
would,  nay,  in  justice,  they  ought  to  have 
heard  his  defence,  before  they  determined  it. 

And  yet  that  was  the  measure  of  this  case, 
the  Sheriff  was  not  heard  in  parliament,  indeed 
he  was  not  blamed  there :  and  yet  upon  the 
Trial,  which  concerned  him  so  deeply,  he  was 
not  allowed  to  defend  himself,  by  shewing  any 
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majority  or  equality  of  voices,  the  parliament 
having  determined  the  electiou. 

I  do  not  by  these  reflections  tax  the  law  of 
injustice,  or  the  course  of  parliament  of  incon- 
venience ;  I  am  an  admirer  of  the  methods  of 
both :  it  19  from  the  excellency  of  them,  I  con- 
clude this  proceeding  in  this  new-fangled  action, 
being  absurd,  unjust  and  unreasonable,  cannot 
be  legal. 

To  answer  the  other  branch  of  this  objection, 
I  say,  it  does  not  follow,  that  because  the  par- 
liament cannot  give  costs,  therefore  this  new- 
devised  action  must  lie,  to  help  the  party  to 
ihem.  , 

For  then  such  an  action  might  as  well  lie  in 
mil  cases/ where  there  is  a  wrong  to  be  remedied 
by  course  of  law,  and  no  cosis  are  given  for  it. 

At  the  common  law  no  costs  were  given  in 
any  case,  and  many  cases  remain  at  this  day, 
where  the  statutes  have  given  no  costs :  as  in  a 
prohibition!  icircj'acias,  and  quart  imped  it  t  and 
divers  other  cases;  aujd  yet  no  action  will  lie  to 
recover  those  costs,  and  why  should  it  lie  in  the 
*  case  at  bar  ? 

In  this  case  the  parliament  have  already  had 
It  under  their  consideration  in  the  statute  23 
Hen.  6,  and  have  appointed  what  shall  be  paid 
by  the  Sheriff  that  offends,  viz.  100/.  to  the 
party,  1001.  to  the  king,  and  imprisonment; 
the  parliament  have  stated  what  snail  be  paid 
for  compensation,  and  what  for  punishment, 
and  would  have  provided  for  costs,  if  they  had 
thought  fit. 

9.  My  third  Reason  is,  because  a  double  re- 
turn is  a  lawful  means  for  the  Sheriff  to  perform 
bis  duty  in  doubtful  cases.  If  this  be  so,  then 
•11  aggravations  of /also,  malitiod  et  scienter, 
will  not  mnke  the  thing  actionable ;  for  what- 
ever a  man  may  do  for  his  safety,  cannot  be 
rhe  ground  of  an  actios. 

.  There  is  sometimes  '  Damnum  absque  in- 
1  juria,*  though  the  thing  be  done  on  purpose  to 
bring  a  loss  upon  another,  without  any  design 
of  benefit  to  himself;  as  if  a  new  house  be 
erected  contiguous  to  mv  ground,  I  may  build 
any  thing  on  purpose  to  blind  the  lights  of  that 
jiew  house,  and  no  action  will  accrue,  though 
the  malice  were  never  so  great ;  much  less  will 
it  lie,  when  a  man  acts  for  his  own  safety. 

If  a  Jury  will  find  a  special  verdict;  if  a  judge 
will  advise  and  take  time  to  consider;  if  a 
bishop  will  delay  a  patron,  and  irapannel  a  jury 
to  enquire  of  the  right  of  patronage ;  you  can- 
not bring  an  action  for  these  delays,  though  you 
suppose  it  to  be  done  maliciously,  and  on  pur- 
'  pose  to  put  you  to  charges;  though  you  suppose 
it  to  be  done  scienter,  knowing  the  law  to  be 
dear :  for  they  take  but  the  liberty  the  law  has 
provided  for  their  safety,  and  there  can  be  no 
demonstration  that  they  have  not  real  doubts, 
for  these  are  within  their  own  breasts ;  it  would 
be  very  mischievous,  that  a  man  might  not 
have  leave  to  doubt  without  so  great  peril. 

The  course  of  parliament  makes  out  the 
ground  of  this  reason  to  be  true  in  /act,  So  that 
a  double  return  is  lawful  when  the  Sheriff 


doubts ;  for  if  the  parliament  did  not  allow  t 
double  return  in  doubtful  cases,  chey  oop 
never  to  accept  a  double  return  :  If  it  were  t 
itself  a  void  and  unlaw  fur*  return,  they  ou*b 
not  to  endure  it  a  moment,  but  send  for  tk, 
Sheriff,  and  compel  him  forthwith  to  rnakei 
single  return.  But  we  see  where  there 
doubt,  the  parliament  sends  not  for  the  Sheas 
before  they  have  examined  the  case,  and  gins 
particnlar  directions. 

And  it  most  of  necessity  be  the  coarse :  fa 
suppose  the  voices  are  equal :  suppose  the 
election  is  void  for  force;  suppose  the  Sheni 
doubts  <nppn  the  validity  of  some  voices,  shsJ 
he  transmit  his  doubts  especially  to  parliament* 
Was  there  ever  any  such  thing  done?  Wu 
there  ever  any  other  way  but  to  make  a  double 
return,  and  leave  it  fairly  to  the  decision  of 
parliament? 

It  was  said  by  my  brother  Ellis,  that  if  the 
Sheriff  had  returned,  in  the  nature  of  a  speciil 
verdict,  the  special  matter,  and  had  concluded 
in  this  manner,  viz.  if  the  parliament  shal 
adjudge  sir  Samuel  Barnarriiston  to  be  chosec, 
then  he  returns  him;  and  if  the  parliament 
shall  adjudge  the  lord  Hontingtewre  to  be 
chosen,  then  he  returns  him ;  that  such  a  re- 
turn as  this  had  been  safe,  and  could  not  ban 
borne  an  action. 

This  is  n  pretty  invention,  found  out  for  ar- 
gument sake,  but  methinks  it  furnishes  no  force 
at  all  to  the  part  for  which  it  is  brought,  but 
rather  shews  the  right  to  be  the  other  wav :  fur 
let  any  man  of  reason  say,  whether  a  double 
return,  as  it  is  now  used,  be  not  the  same  thins 
in  consequence  ?  Is  not  a  double  return,  as  if 
the  Sheriff  should  say  to  the  parliament,  uTht 
right  of  election  is  between  these  two,  I  am  is 
doubt  which  of  them  I  shall  reject,  and  expect 
your  directions."  This  is  the  import  of  i 
double  return,  and  is  the  same  in  effect,  as  if  it 
bad  concluded  like  a  special  verdict;  and  so 
my  brother  Ellis's  instance  should  not  be  action- 
able, though  he  concluded  otherwise.  j 

That  other  new-fangled  way  could  not  be 
received. — For, 

1.  The  freeholders  would  never  join  in  torn 
a  return. 

2.  Such  a  return  is  not  capable  of  beiog 
amended  by  the  Sheriff. 

But  the  judgment  of  the  parliament  most  be 
entered  upon  record,  to  make  it  any  return ; 
it  concluding  nothing  of  itself,  as  a  special  ver- 
dict concludes  nothing,  till  the  judgment  of  the 
Court  be  entered  upon  the  roll  with  it. 

9.  The  parliament  will  set,  as  I  believe,  ad- 
mit of  new  device*  to  the  course  of  their  pro- 
ceedings, whatever  we  do  at  law. 

But  the  double  return  is  practicable  in  tto 
county,  for  the  freeholders  of  each  part  wfli 
tender  their  indentures  |  and  it  is  easily  amend- 
ed in  parliament,  by  rejecting  the  indenture  of 
those  freehdlde/s  thar  were  not  the  major  part, 
which  way  has  been  practised  in  doubtful  cases 
for  many  years.    So  that  I  apprehend  the  cat* 
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it  bar  to  be  more  regular  and  favourable,  then 
that  case,  which  m^  brother  Ellis  put  as  a  case 
that  would  bear  an  action. 

Again,  suppose  the  sheriff  had  informed  the 
parliament  of  his  doubts,  and  that  he  could  not 
readily  determine  where  the  majority  was,  but 
it  was  bet wiit  two  persons,  A.  and  B.  and 
thereupon  desired  their  favour,  either  to  grant 
him  time  to  determine  it,  if  they  pleased  to 
command  him  so  to  do,  or  else,  that  they  would 
decide  it  themselves,  and  he  would  obey  what 
directions  they  should  make  in  it ;  and  there- 
upon the  parliament  had  taken  upon  themselves 
to  determine  it. 

This  most  clearly  had  not  been  actionable, 
for  it  is  not  actionable  to  delay  a  return  to  any 
court  of  justice,  where  the  sheriff  had  leave 
from  die  court  so  to  do.  A  double  return,  in 
my  understanding,  speaks  the  same  thing  to  the 
parliament;  and  upon  it  they  may  either  direct 
the  sheriff  to  make  a  single  return,  which  is  to 
cause  him  to  decide  it,  or  they  may  do  it  them- 
verves. 

And  here,  I  mart  needs  reflect  upon  the  second 
reason  I  gave  against  this  action,  that  the  mat- 
tier  of  it  is  alieni  fori ;  1  find  myself  and  my 
brothers  that  argued  for  the  action,  engaged  in 
si  discourse  of  the  nature  of  a  doable  return, 
suid  the  course  of  parliament  upon  it,  which, as 
si  judge,  I  cannot  so  well  speak  to.  I  had  the 
honour  to  be  of  this  House  of  Commons,  and 
whilst  I  was  there,  I  considered  as  well  as  I 
could  the  coarse  of  the  proceedings  of  the 
House,  and  am  therefore  able  to  speak  some- 
thing of  them,  and  I  am  brought  into  this  dis- 
course necessarily  by  this  action ;  but  I  must 
needs  say,  it  is  an  improper  discourse  for 
judges,  for  they  know  not  what  is  the  course  of 
parliament,  nor  the  privilege  of  parliament. 
When  the  lords  in  parliament,  whom  they  are 
bound  to  assist  with  their  advice,  ask  the  judges 
any  thing,  concerning  the  course  or  privilege  of 
parliament,  they  have  answered,  that  they  know 
them  not,  nor  can  advise  concerning  them. 

If  in  parliament  we  do  not  know,  nor  can 
advise  concerning  these  things;  how  can  we 
judge  upon  them  out  of  parliament?  We  ought 
to  know  before  we  judge,  and  therefore  we  can- 
sot  judge  of  things  we  cannot  know. 

Our  being  engaged  in  a  discourse  improper 
for  judges,  shews  the  action  to  be  improper,  as 
much  as  any  other  argument  that  can  be  made; 
and  this  argument  arises  from  toy  brothers  that 
argued  for  the  action. 

But  now  1  am  in  this  discourse,  I  must  go  a 
little  farther ;  my  observation  from  the  course 
of  parliament  has  been,  that  they  will  not  per- 
mit the  sheriff  to  delay  his  return,  to  deliberate, 
and  he  cannot  take  security  of  either  party  ; 
and  if  a  single  return  be  not  justified  by  the 
Committee  of  Elections,  he  is  in  danger  of  the 
•tatuteof«3Hert.  6\ 

It  follows,  that  thene  is  no  way  for  ah  inno- 
cent sheriff  to  be  safe,  where  he  conceives 
doubt,  but  in  making  a  double  retnrn  ;  and  if 
that  should  be  actionable  too,  the  service  of  the 
parliament  would  be  the  most  ungrateful  service 
ia  the  world. 


It  seems  ridiculous  to  me,  that  it  should  be 
objected,  that  this  course  of  law  is  necessary  to 
prevent  the  great  mischief  arising  from  double 
returns ;  t\  hereas,  if  it  be  a  mischief,  or  disliked 
by  the  parliament,  either  in  general  or  any  par*  . 
ticular  case,' they  may  reject  them  when  they 
please,  and  command  the  sheriff  to  make  a 
single  return  ;  so  that  they  may  remedy  it  by 
their  practice,  without  their  legislative  power. 

Their  practice  hitherto  has  been  to  receive 
double  returns,  which  therefore  in  some  case* 
must  be  lawful,  and  in  this  very  case  the  double 
return  was  accepted,  and  the  sheriff  no  way 
punished  for  it ;  which  he  ought  to  have  been, 
if  he  had  been  blameable. 

If  double  returns  are  accepted  by  parliament, 
they  are  allowed,  and  we  must  say  they  are 
lawful,  which  is  the  ground  of  my  third  reason; 
for  which  I  hold  this  action  not  maintainable. 

4.  My  fourth  Reason  is,  That  there  is  no  le- 
gal damages  occasioned  by  the  sheriff.     The 
damages  laid  in  the  declaration  are, 
1.  Being  kept  from  sitting  Hi  the  House. 
9.  The  pains  and  charges  he  was  put  unto, 
to  get  his  admittance  into  the  House. 

t.  That  of  his  being  kept  from  sitting  m  she 
House,  is  as  much  every  man's  damage  in  the 
whole  county,  nay,  in  the  whole  kingdom ;  and 
any  man  else  might  as  well  have  an  action  for 
it,  as  the  member  chosen. 

To  sit  in  parliament  is  a  service  in  the  mem- 
ber, for  the  benefit  of  die  king  and  kingdom  ; 
and  not  for  the  particular  profit  of  the  member. 
It  is  a  rule  in  law,  that  no  particular  mau 
may  bring  an  action  for  a  nuisance  to  the  king's 
highway;  because  all  the  men  in  England  might 
as  well  have  actions,  which  would  be  infinite  * 
and  therefore  such  an  offence  is  punishable 
only  by  indictment,  except  there  be  special  loss 
occasioned  by  that  nuisance. 

For  the  same  reason,  the  exclusion  of  a  mem- 
ber from  the  House,  being  as  much  damage  to 
all  men  in  England,  as  to  himself,  be,  nor  any 
man  else  in  England,  can  have  an  action  for 
it ;  but  it  is  punishable  upon  the  puhlic  score, 
and  not  otherwise. 

N  For  this  reason  was  the  statute  S3  Hen.  6, 
wisely  considered : .  by  that  statute  the  action  is 
not  given  to  the  party  for  his  particular  damage; 
hut  the  action  given  is  a  popular  action,  only 
the  party  grieved  hath  a  preference  for  six 
months:  but  if  he  do  not  sue  in  that  time, 
every  man  else  is  at  liberty  to  recover  the  same 
sum. 

2.  The  other  point  of  damage,  is  the  pains 
and  charges  he  was  put  unto,  and  that  is  not 
occasioned  by  the  sheriff,  but  by  the  delibera- 
tion of  the  House.  Why  should  the  sheriff  pay 
for  that?  It  may  be,  if  the  parliament  had  sent 
for  the  sheriff  the  first  day,  and  blamed  the 
double  return,  he  would  have  ventured  to  de- 
termine the  matter  speedily,  and  there  should 
have  been  no  cause  of  complaint  for  delay;  bat 
the  parliament  saw  so  much  cause  of  doubt, 
that  they  think  it  not  fit  to  put  the  sheriff  to  de- 
termine, but  to  resolve  to  examine  the  matter, 
arid  give  hint  directions  that  may  guide  htm-  'm 
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mending  bis  return ;  thereupon  they  give  a  day 
to  :Ue  parties  on  both  sides,  nud  finding  the 
matter  of  long  examination,  aud  withal  difficult, 
they  deliberate  upon  it. 

It  seems  very  unreasonable  the  sheriff  should 
be  made  pay  tor  tk)is,  which  he  did  not  occa- 
sion ;  but  was  a  course  taken  by  the  parliameqt 
lor  their  own  satisfaction,  who  found  no  fault 
in  the  sheriff  for  putting  them  to  all  that  trouble. 

Suppose  sir  Samuel  Barnardiston  had  been 
returned  alone,  and  the  lord  Huntingtowre  had 
petitioned  against  that  return)  there  had  been 
the  same  charge  to  have  defended  that  return ; 
so  that  it  was  the  contest  of  the  opposite  party 
that  occasioned  the  charge,  the  deliberation  of 
the  parliament  that  occasioned  the  delay  ;  but 
neither  of  them  can  be  imputed  to  the  sheriff. 

I  cannot  difference  this  case,  from  the  case  of 
bringing  an  action  against  a  jury,  for  malicious- 
ly, knowingly,  and  on  purpose,  to  put  the  party 
to  charges,  findiug  a  matter  specially,  whereby 
great  delay  and  great  expences  were,  before  the 
party  could  obtain  judgment ;  and  yet  I  think 
no  man  will  affirm  that  an  action  will  lie  in  that 
case. 

In  this  case  the  damages  are  found  entire, 
to  chat  if  both  parts,  viz.  the  not  sitting  in  the 
house,  and- the  pains  and  charges  are  not  ac- 
tionable causes  of  damages;  it  will  be  in- 
tended the  jury  gave  for  both,  and  so  the 
jndemeot  is  for  that  cause  erroneous. 
•  i  suppose  the  wages  of  parliament  will  not 
m  be  mentioned  for  damages,  for  in  roost  places 
they  are  only  imaginary,  being  not  demanded; 
bnt  if  there  were  to  lie  any  consideration  of 
them,  it  will  not  alter  this  case  ;  for  upon  this 
return  they  are  due  as  from  the  first  day,  aud 
so  no  damage  can  be  pretended  upon  that  score. 

'  5.  My  fifth  Reason  is'  drawn  from  the  sta- 
tute of  83  Hen.  6.  which  has  been  so  often 
mentioned ;  that  statute  is  a  mat  evidence  to 
me,  that  no  action  lay  by  the  common  law 
against  a  sheriff,  for  a  raise  return  of  a  writ  of 
election  to  the  parliament ;  and  thh  evidence 
is  much  strengthened  by  the  observation  that 
hath  been  made,  that  never  any  action  was 
brought  otherwise  than  upon  that  statute. 

I  must  admit,  that  if  an  action  iay  by  the 
Common  Law,  this  statute  bath  not  taken  it 
away,  for  thete  are  no  negative  words*  in  the* 
statute ;  but  it  is  not  likely  that  the  parliament 
would  have  made  that  law,  if  there  had  been 
any  remedy  for  the  party  before. 

The  statute  observes,  that  tome  laws  bad 
been  made  before,  for  preventing  falsa  returns, 
but  there  was  not  convenient  remedy  provided 
lor  the  party  grieved ;  and  therefore  gives  him 
an  action  lor  lOOi.  If  the  Courts  of  Justice 
had,  by  the  Common  Law,  jurisdiction  to  exa- 
mine  misdemeanors  concerning  the  returns 
of  sheriffs  to  the  parliament ;  what  needed  the 
parliament  to  be  so  elaborate,  to  provide  law 
after  law,  to  give  them  power  therein,  and  at 
last  to  give  the  party  grieved  an  action  i  Can 
any  man  imagine  but  that  the  parliament  took 
the  law  to  be;  that  the  party   was  without  rs> 
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medy  ?  I.  know  preambles  of  acta  of  parlia- 
ment are  not  always  Gospel;  but  k  become 
us,  I  am  sure,  to  hare '  respect  to  them,  and 
not  to  impute  any  falsity  or  failing  to  then, 
especially  where  constant  usage  speaks  for  them. 

It  has  been  objected,  that  in  those  times, 
it  was  reckoned  a  damage  to  be  returned  to 
serve  in  parliament,  which  is  the  reason  that 
no  man  then  did  bring  his  action  agaiott  the 
sheriff  for  returning  another  in  his  stead.  Tha 
cannot  be  true,  for  the  statute  calls  htm  the 
party  grieved,  and  is  careful  in  providing  conve- 
nient remedy  for  him;  and  we  see  by  the  manj 
statutes  about  those  times,  that  it  was  a  mis- 
ohiefvery  frequent,  and  there  wanted  no  oc- 
casion for  those  actions;  which  does  extremely 
strengthen  the  argument  of  the  non-user  of  ton 
pretended  Common  Law. 

An  action  upon  the  case  ;  where  it  may  be 

brought,  is  a  plaster  that  fits  itself  for  all  times 

and  all  sores;  and  if  such  an  action  might  then 

have  been   brought,  there  was  no  need  for 

,  the  parliament  to  provide  a  convenient  remedj. 

By  Littleton's  rule,  often  mentioned  by  mj 
brothers,  we  may  conclude  this  action  will  not 
lie  ;  for  if  such  an  action  had  lain,  it  would 
have  been  brought  before  this  time. 

In  the  Case  of  Bulkley  against  Rice  Thomas 
in  Plowden's  Commentaries,  118,.  which  ap- 
pears to  be  so  elaborately  argued  both  at  bar 
and  bench;  if  this  common  law  had  been 
thought  upon,  they  mighty  have  prevented  the 
question,  whether  the  sheriffs  of  Wales  were 
bound  by  the  statute  23  Hen.  6. 

It  seems  plain  to  me,  that  the  makers  of 
the  said  statute  were  ignorant  of  this  Common 
Law  ;  and  yet  my  timber  Thurland  observes, 
the  judges,  in  those  times,  usually  assisted  in 
thepenning  of  the  laws. 

The  judges  and  counsel  iu  the  time  of 
Bucklers  case  were  ignorant  of  this  Common 
Law,  else  it  would  have  been  mentioned  in  the 
argument  of  that  case. 

This  Common  law  wat  never  revealed,  that 
I  find,  until  a  time  that  there  were  divers 
other  new  lights  :  I  mean  those  timet,  when 
Nevil  brought  an  action  for  a  false  return 
against  Stroud  during  the  late  trembles ;  hot 
in  those  times,  it  could  never  obtain  judgment, 
I  have  heard  that  the  court  of  Common  Pleas 
sent  the  record  to  the  parliament,  as  a  case  too 
difficult  for  the  Courts  of  Common  Law  to 
determine. 

The  statute  of  23  Hen.  6.  is  not  only  evi- 
dence, that' iiotooh  action  lay  at  the  common 
law  ;  but,  in  my  opinion,  is  not  consistent  with 
any  remedy  at  the  common  law,  unless  it  be 
allowed  that  the  party  should  be  doubly  pu- 
nished. 

If  the  party  grieved  bat  brought  hit  action 
upon  the  statute,  and  recovered,  it  wat  admit- 
ted bv  the  counsel,  that  no  action  can  be 
brought  at  the  common  law;  nor  I  cenlsrs, 
can  he  recover  by  the  statute,  after  he  has 
recovered  by  the  Common  Law,  became '  nemo 
bit  punitnr  "pro  eodem  delicto/ 

Sq  Jar  it  stands  well ;  but  sappoat  the  {tarty 
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which  doth  now  vanish  :  They  raid  that  all  the 
inconveniences  that  could  be  objected  to  this 
action,  were  the  same  upon  the  statute  of  23 
II.  6.  viz.  That  upon  that  statute,  the  right  of 
election  must  be  examined  upon  a  trial,  where 
there  might  be  a  contrariety  of  determinations; 
for  it  appears  by  what  I  have  said,  that  thert 
can  be  no  contrariety  of  determinations. 

And  there  are  other  inconveniences  in  this 
remedy-  by  the  common  law,  which  are  not  in 
the  remedy  given  by  the  statute;  for  by  the 
statute  the  sum  to  be  recovered  is  limited ;  the 
informer  hath  a  time  pre6xed,  so  that  there  are 
bounds  set  which  cannot  he  exceeded ;  but  the 
remedy  by  the  Common  Law  is  without  limita- 
tion of  time,  which  is  considerable;  for  all  she- 
riffs that  ever  made  any  return  otherwise  than 
the  parliament  determined,  will  be  liable,  dur- 
ing their  whole  lives,  to  them  that  will  call 
therri  to  account  for  it.  I  say,  this  is  without 
limitation  of  time,  without  measure  of  damages, 
or  any  rules  contained  in  a  written  law :  It  de- 
pends upon  a  ge'neral  notion  of  remedy,  which 
may  be  enlarged  by  construction,  as  it  is  now 
introduced  without  precedent. 

To  finish  my  observation  upon  this  statute,!  say 
it  is  great  wisdom  in  the  parliament  to  call  the 
sheriff  to  amend  the  return,  and  so  prevent  any 
remedy  against  him  upon  the  statute  23  H.  6. 
for  1  clo  not  see  that  the  rules  of  law  concern- 
ing elections,  are  so  manifestly  clear  and 
known,  that  it  is  fit  that  the  sheriff  should,  upon 
all  returns  that  are  corrected  by  the  parlia- 
ment, pay  the  reckoning  of  the  contest. 

6.  I  have  a  sixth  reason  against  this  action ; 
which  is,  because  the  sheriff  is  not  admitted  to 
take  security  to  save  him  harmless  in  such 
cases:  I  take  this  reason  to  be  in  star  omnium  t 
and  there  needs  no  other  in  the  case. 

It  were  the  most  unreasonable  and  grievous 
thing  in  the  woild,  that  the  sheriffs  should 
be  bound  to  act  without  any  deliberation,  and 
not  to  be  allowed  to  take  nny  security  ;  and 
yec  be  liable  to  an  action,  which  way  soever  lie 
tnkes :  there  is  no  course  can  avoid  it  but  this 
of  a  double  return,  as  I  have  before  shewn. 

It  has  not  beensaid,by  any  that  argued  the  Other 
way,  that  the  sheriff  may  take  security  :  and,  I 
suppose,  will  not  be  said ;  for  it  would  be  a 
dangerous  course  for  parliaments,  for  then  the 
most  litigious  man  must  be  returned,  and  not 
he  who  is  truly  chosen. 

If  the  sheriff  may  not  take  security,  the 
law  must  he  his  security.  It  was  an  argument 
used  by  my  brother  Ellis,  that  because  the  law 
imposes  an  officer,  to  wk,  the  sheriff,  therefore 
the  law  must  give  the  party  an  action  against 
that  officer,  if  he  misdemean  himself:  the  argu- 
ment does  not  hold  universally,  for  the  law  im- 
poses a  judge,  and  yet  no  action  lies  against 
him:  But  the  reason  of  that  argument,  if 
turned  the  other  way,  is  irrefragable;  as  thus, 
the  law  will  not  suffer  the  sheriff  to  take  a 
security,  therefore  the  law  must  be  his  security, 
ehe  it  were  a  most  unreasonable  law.  This 
reason  of  itself  is  sufficient  to  bear  the  whole 
case ;  for  no  case  can  be  put  in  our  law,  nay,^ 
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grieved  has  let  slip  his  time  of  three  months, 
and  then  a  third  person  brings  a  popular  action 
and  recovers  100/.  upon  the  statute  ;  there  is 
nothing  can  bar  the  party  grieved  from  his  ac- 
tion at  Common  Law,  for  his  sitting  still  will 
not_conclude  him.;  no  statute  of  limitations 
ax  tending  to  this  Case.  And  if  it  be  so,  then 
must  the  party,  besides  his  fine  and  imprison- 
ment, be  doubly  punished  by  this  statute ; 
which  was  made,  as  the  letter  of  it  imports, 
because  there  wanted  convenient  remedy. 

And  now  I  am  discoursing  of  this  statute,  I 
must  observe  the  great  wisdom  of  the  course  of 
parliament  in  these  cases,  which  hath  in  great 
measure  prevented  the  bringing  actions  against 
sheriffs,  even  upon  this  statute. 

Where  the  sheriff  mistakes  the  person  in 
bis  return,  he  incurs  the  penalty  of  23  Hen.  6. 
though  it  be  without  malice :  and  it  may  hap- 
pen that  any  where  there  are  2 1  electors  of 
one  side,  and  20  of  the  other,  the  sheriff  re- 
turns him  that  hath  21,  and  the  parliament 
adjudging  an  incapacity  in  two  of  the  21,  may 
determine  he  that  had  the  20  voices  was  duly 
chosen.  In  such  case  the  sheriff  had  made  a 
false  return,  within  the  penalty  of  the  statute 
2i3  Hen.  6.  and  no  evidence  shall  be  given 
against  the  determination  of  the  parliament. 

This  was  a  very  hard  case  for  the  sheriff ; 
and  if  we.  were  liable  to  such  a  mischief,  many 
a'  past  sheriff  might  be  awakened,  that  takes 
himself  to  be  secure. 

But  the  course  6f  parliament  prevents  this, 
as  it  is  reason  ;  for  immediately  upon  their  de- 
terminations, they  send  for  the  sheriff,  and 
cause  him'  to  amend  his  return  ;  and  thence- 
forward the  amended  return  is  the  sheriff's  re- 
turn ;  and  there  is  no  record  that  can  warrant 
any  action  to  be  brought  for  a  false  return  : 
as  when  the  Marshal  of  the  King's* Bench  or 
Warden  of  the  Fleet  have  made  an  improvident 
return,-  omitting  some  causes  wherewith  the 
prisoner  stood  charged  in  their  custody,  whereby 
they  came  liable  to  action,  they  frequently 
move  the  court  to  amend  the  return  ;  and 
when  the  return  is  amended,  all  is  set  right, 
for  there  is  no  averring  against  a  record :  in  Ike 
manner,  when  the  sheriff  hath  amended  hi*  re- 
turn, be  is  secure  from  any  action  upon  that 
occasion. 

By  this  means,  there  has  of  late  years  been 
bo  recovery- upon  the  statute,  because  all  per- 
sons chuse  rather  to  compel  the  sheriff  to  amend 
his  return,  that  they  might  be  admitted  to  sit  in 
the  House,  than  to  take  their  remedy  upon  the 
statute ;  and  no  man  can  recover  upon  the  sta- 
tute first,  and  have  afterwards  their  return 
amended :  for  I  have  beeu  told,  that  by  the 
course  of  parliament,  unless  the  petition  be 
lodged  within  some  few  days  after  the  return,  it 
cannot  be  received  afterwards.  So  that  a  man 
cannot  upon  that  statute  have  remedy  at  law, 
and  also  in  parliament:  which  seems  to  be 
wisely  provided,  to  prevent  any  contrariety  of 
determinations. 

This  statute  of  93  H.  6.  furnished  those/  that 
argued   for  this  action,  with  one  argument, 
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no  case  can  be  in  any  reasonable  law,  where  a 
jnan  is  compelled  to"  judge  without  delibera- 
tion, and  cannot  take  security,  and  yet  shall  be 
liable  to  an  action. 

I  have  two  more  reasons  to  add,  upon  which 
I  lay  great  weight,  tliough  they  depend  not 
upon  any  particular  circumstances  of  this  case, 
but  the  general  consideration  of  it. 

1.  That  it  is  a  new  invention. 

2.  That  it  relates  to  the  parliament. 

1.  As  it  is  a  new  invention,  it  ought  to  be 
examined  very  strictly,  and  have  no  allowance, 
of  favour  at  the  end ;  and  it  will  have  the 
same  fortune  that  many  other  novelties,  here- 
tofore attempted  in  our  law,  have  had. 

Actions  upon  the  case  have  sometimes  been 
received  in  new  cases,  where  it  stands  with  the 
rules  of  law,  and  no  inconvenience  appears ; 
but  they  have  been  more  often  rejected.  I 
shall  instance  some  cases  that  baye  been  re- 
jected, because  it  will  be  manifested  by  them, 
that  all  the  arguments  and  positions  laid  down 
by  my  brothers  that  would  support  the  action, 
are  as  well  applicable  to  several  cases  that  have 
been  already  rejected,  as  to  the  case  at  bar. 

An  action  upon  the  case  was  brought  against 
a  grand-jury -man,  for  falsely  and  maliciously 
conspiring  to  indict  another,  and  adjudged  it 
would  not  lie.  Agninst  a  witness  for  testifying 
falsely  and  maliciously ;  and  an  action  was 
brought  against  a  judge,  for  acting  falsely  and 
maliciously;  but  adjudged  that  no  action 
would  lie  in  those  cases. 

These  three  instances  are  applicable  to  every 
argument  urged  for  this  action.  The  argu- 
menij  my  brothers  made  in  depressing  falsity 
and  malice,  those  which  they  made  from  the 
comparison  of  other  "action*  upou  the  case  a 
minvri  ad  majus-;  the  argument,  that  because 
the  l.iw  imposes  the  officer,  it  will  punish  the 
inal:<*e,  has  the  same  fuicc  in  the,  case  of  a 
judge,  juror,  or  witness:  and  yet  my  brothers 
admit  -in  those  cases,  an  action  will  not  lie, 
which  shews  the  invalidity  of  those  arguments. 

N«i»v  I  shall  give  other  instances  where 
actinrv  upon  the  case  have  been  rejected  for 
novel' y  and  reasons  of  inconvenience. 

An  action  of  the  case  was  brought  against 
the  Lord  of  a  Manor  fur  not  admitting  a  copy- 
holder,  and  it  was  adjudged  it  would  not  lie. 
Cro.  Jac.  368. 

There  was  a  verdict  found,  and  damages 
.given  by  the  jury,  in  that  case :  the  Lord 
is  compellable  in  chancery  to  admit  .a 
cop\h  dder  ;  and  what  harm  would  it  have 
been  if  there  might  have  been  a  remedy 
jt;tpn  by  the  common  law,  there  being 
a  custom  broken  by  which  the  Lord  was 
bound  ?  The  reasons  of  the  books  arr,  because 
it.  was  a  novelty,  and  it  would  be. vexatious,  if 
evtry  copy-holder  should  have  an  action 
against  the  Lord,  wheu  he  refused  to  admit 
Into  upon  his  own  terms. 

It  lias  been  adjudged,  that  an  action  upon 
the  case  will  not  lie  for  the  breach  of  a  trust,be- 
pHuse  the  common  law  cannot  try  what  a  trust 
»»;  but  if  such  actions  were  allowed,  the  law 


might  declare  that  to  be  a  trust,  which  the 
court  of  chancery,  that  properly  judges  of 
trusts,  might  say  is  none ;  and  where  the  com- 
mou  law  cannot  examine  the  principal  matter, 
the  damages  that  were  but  dependant  upon  it 
shall  not  be  regarded. 

Anthony  Maddison  brought  an  action 
against  Skip  with,  for  maliciously  kilfxns  sir 
iW  Wortley  :  the  case  was  thus ;  The  plain- 
tiff was  a  young  lawyer  that  had  expended  all 
his  gains  in  the  purchase  of  a  rent  that  was  de* 
terminable  upon  the  death  of  sir  Tho.  Wortley : 
Skipwith  quarrelled  with  sir  Thomas  Wortley 
in  the  streets,  about  a  mistress,  and  killed  him, 
whereby  Maddison  lost  his  rent.  Tt  was  held 
the  action  would  not  lie,  though  it  were  laid  to 
be  done  maliciously,  oh  purpose  to  determine 
the  plaintiff's  rent."       % 

I  observed  in  that  case,  that  although  Mr. 
Maddison  knew  very  well  that  there  was  a  mis- 
tress in  the  case,  and  that  the  rent  was  not 
aimed  at,  yet  he  would  fain  try  his  fortune  in 
the  suit:  thinking  that  a  jury,  perhaps,  out  of 
compassion  to  him,  or  to  discourage  the  like 
facts,  might  make  the  manslayer  pay  him  for 
his  loss:  but  the  judges  would  not  suffer  it  to 
gri  on,  it  being  a  mere  device  and  a  new,  fancied 
action. 

It  hath  been  held,  that  an  action  will  not  lie 
against  a  parson  for  suing  for  tithes  in-kind, 
knowing  that  there  was  a  modus,  because  it 
might  then  be  perilous  for  any  parson  to  insist 
upon  his  right. 

It  was  held  by  the  court  of  common-plea*, 
that  no  action  will  lie  for  suing  an  attorney, 
knowingly,  in  any  other  court  against  his  privi- 
lege ;  for  his  means  to  enjoy  his  privilege,  is  to 
claim  it  by  writ  of  privilege;  and  he  is  not 
bound  to  claim  his  privilege,  nor  can  his  ad- 
versary know  he  will  claim  it. 

An  action  was  lately  brought  in  the  KingV 
bench,  (as  I  have  heard)  for  delaying  a  post- 
letter  maliciously,  whereby  the  plaintiff  wanted 
intelligence  that  might  have  been  of  great  ad- 
vantage to  him.  The  court  discountenanced 
the  action,  so  that  it  proceeded  oo  further.  It 
was  then  said  (as  I  heard)  to  this  effect;  That 
if  such  precedents  were  admitted,  there  con  [J 
hardly  be  any  dealing  or  correspondence,  but 
might  be  matter  for  actions  at  law ;  and  al- 
though the  case  dependH  upon  proof  of  parti- 
cular malice,  and  the  defendant  will  he  ac- 
quitted if  his  case  be  not  odious;  yet  we  must 
.  consider  that  there  is  both  charge  and  vexa- 
tion of  mind  that  attends'  the  defence  of  a  just 
cause,  and  we  must  not  subject  men  for  all 
their  actions  to  such  trouble  and  hazard. 

These  instances  shew,  that  although  an  ac- 
tion upon  the  case  be  esteemed  a  catholicou, 
yet  when  actions  have  been  applied  to  new 
cases,  they  have  always  been  strictly  examined, 
and  upon  considerations  of  justice  or  inconve- 
nience they  have  been  many  times  rejected. 

For  though  the  law  advances  remedies,  as 
my  brothers  observed,  yet  it  is  with  considera- 
tion that  vexation  be  not  more  advanced  than 
rcracdv. 
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It  is  my  opiniou,  that  no  new  device  ever 
was,  or  can  be  introduced  into  the  law,  but 
absurdities  and  difficulties  arise  upon  it,  which 
were  not  foreseen :  which  makes  me  very  jea- 
lous of  admitting  novelties.     But, 

2.  In  maueis  relating  to  the  parliament, 
which  is  my  second  ground,  there  is  no  need  of 
introducing  novelties ;  for  the  parliament  can 
provide  new  laws  to  answer  any  mischiefs  that 
arise,  and  it  .ought  to  be  left  to  them  to  no  it* 

Especially  in  a  case  of  this  nature,  concern- 
ing elections,  which  the  parliament  have  al- 
ready token  care  of,  and  prescribed  remedies 
by  the  several  statutes  that  have  been  made 
concerning  them ;  I  say,  in  such  a  case,  there 
is  little  need  to  strain  the  law. 

The  Judges  in  all  times  have  been  very  ten- 
der of  meddling  with  matters  relating  to  par- 
liament. I  do  not  find  that  ever  they  tried 
elections*  but  where  statutes  give  them  express 
power ;  or  that  they  ever  examined  the  beha- 
viour of  ax  sheriff,  or  any  officer  of  the  parlia- 
ment, in  relation  to  any  service  performed  to 
the  parliament,  bat  upon  those  statutes ;  And 
in  Brounfcerls  case,  Dyer  168,  the  statute  was 
their  ml«  in  the  Star-Chamber,  and  they  in- 
flicted the  same  punishment  that  is  appointed 
by  that  fttatute. 

If  we  shall  allow  general  remedies  (as  an 
action  upon  the  case  is)  to  be  applied  to  cases 
relating  to  the  parliament,  we  shall  at  last  in- 
vade privilege  of  parliament,  and  that  great  pri- 
vilege of  judging  of  their  own  privileges. 

Suppose  an  action  should  be  brought  in  time 
of  prorogation,  against  a  member  of  parlia- 
ment, for  that  he  falsely  and  maliciously  did 
exhibit  a  complaint  of  breach  of  privilege  to 
the  parliament,  whereby  the  party  was  sent  for 
in  custody,  and  lost  his  liberty,  and  was  put  to 
great  charges  to  acquit  himself,  and  was  ac- 
quitted by  the  parliament. 

If  upon  60ch  a  case  the  jury  thould  find  the 
defendant  guilty,  why  should  not  that  action 
l>e  maintained  as  well  as  this  at  bar;  It  may 
*  be  said  for  that  action,  that  the  judgment  of 
the  parliament  is  followed,  and  the  privilege  is 
not  tried  at  law,  but  determined,  1.  In  the 
House;  2.  It  may  be  said,  the  party  has  no 
other  way  to  recover  his  charges. 

It  would  be  dangerous  to  admit  such  an  ac- 
tion, for  then  there  would  be  peril  in  claim- 
ing privilege ;  for  if  the  party  complained  of, 
had  the  fortune  to  be  acquitted  by  the  House, 
the  member  that  made  the  complaint  .would 
be  at  the  mercy  of  the  jury,  as  to  the  point  of 
malice  and  quantity  of  damages.  Such  a  pre- 
cedent, I  suppose,  would  not  please  lire  patlia- 
ment ;  and  yet  it  may  with  more  justice  be 
the  second  case,  than  this  at  the  bar  the 
first. 

Actions  may  be  brought  for  giving  parlia- 
ment-protections wrongfully,  actions  may  be 
brought  against  the  clerk  of  the  parliament, 
Serjeant  at  arms,  and  Speaker,  lor  aught  1 
koow,  for  executing  their  offices  amiss,  with 
averments  of  malice  and  damage:  and  then 
must   judges  and  juries  determine   what  they 


ought  to  do  by  their  officers.  This  is  in  efiec  t 
|)resci  ibing  ru'es  to  the  parhameat  for  them  to 
act  by. 

It  cannot  he  seen  « hither  we  shall  be  drawn, 
if  we  meddle  with  matters  of  parliament  m 
actions  at  law.  Therefore,  in  my  judgment, 
the  only  safety  is  in  those  bounds  that  are  war- 
ranted by  acts  of  parliament  or  constant  prac- 
tice. 

Suppose  this  action  had  been  brought  be- 
fore the  election  had  been  decided  in  the 
house,  and  the  jury  had  found  one  way,  and 
the  parliament  had  determined  contrary ;  how 
inconsistent  had  this  been? 

But  it  was  said  in  the  King's- Bench  that  the 
court  would  not  try  it,  before  parliament  had 
determined  the  election,  and  then  that  cannot 
be  contested,  but  the  judgment  of  the  parlia- 
ment must  be  followed  :  And  my  brother  Ellis 
but  now  said,  "  Surely  no  man  will  be  *o  in- 
discreet as  to  bring  such  an  action  before  the 
parliament  hath  determined  it ;  and  the  Court 
will  not  try  it,  before  such  time  as  the  eieciion 
be  determined  contrary ;  how  inconsistent  had ' 
this  been  r 

But  it  was  said  in  the  King's-bench  that  the 
Court  would  not  try  it,  before  the  parliament 
bad  determined  the  election,  and  then  that 
cannot  be  contested,  but  the  judgment  of  the 
parliament  hath  determined  it ;  and  the  Court 
will  not  try  it,  before  snch  time  as  the.  election 
be  determined  in  a  proper  way. 

In  my  opinion  this  was  not  rightly  consider- 
ed, for  how  can  the  Court  stay  any  suit,  to  ex- 
pect the  determination  of  the  parliament  t  And 
what  reason  or  justice  is  there,  that  the  she- 
riff, who  is  no  party  called,  to  answer  in  the 
parliament,  should  be  concluded  in  any  thing 
by  a  judgment  between  other  parties,  to  defend 
himself  from  a  demaud  of  damages  in  a  court 
of  law,  where  witnesses  are  examined  upon 
oath,  which  they  cannot  be  in  the  Commons- 
House  ? 

There  is  no  reason  the  suit  of  law  should 
stay  till  the  House  have  determined  the  elec- 
tion,- if  the  determination  of  the  House  l>e  not 
conclusive  in  that  suit. 

And  for  the  discretion  of  the  parties  that  are 
like  to  bring  such  actions,  1  cannot  depend 
upon  it :  for  I  see  in  this  age,  some  men  will 
insist  upon  their  private  rights  to  the  hindrance 
of  public  affairs  of  higher  consequence  than 
any  that  can  come  before  the  Courts  in  West- 
minster-hall. 

It  may  be,  there  will  not  want  men  that  will 
press  us  to  judjie  in  such  cases;  and  not  only 
before  the  parliament  have  determined,  but 
against  what  the  parliament  have  determined  ; 
mid  will  tell  us,  that  the  sheriff  was  no  party, 
that  witnesses  were  not  there  examined  upon 
oath,  and  produce  arguments  from  antiquity 
which  we  shall  be  very  loath  to  judge  of. 

I  can  see  no  other  way  to  avoid  consequences 
derogatory  to  the  honour  of  the  parliament,  hut 
to  reject  the  action ;  and  all  others  that  shall 
relate  either  to  the  proceedings  or  privilege  of 
parliament,  as  our  predecessors  hate  done. 
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For  if  we  "should  ad  m  it  general'  remedies  in 
matters  relating  to  the  parliament,  we  must  set 
bounds- how  far  they  shall  go,  which  is  a  dan- 
gerous province:  for  if  we  err,  privilege  of  par- 
liament will  be  invaded,  which  we  ought  not 
any  way  to  endamage. 

This  I  speak  of  general  remedies :  Now  I 
will  consider  this  particular  case,  which,  in  my 
opinion,  would  bring  great  danger  and  dis- 
honour to  the  parliament. 

It  is  dishonourable  to  the  parliament  that 
there  should  be  no  protection  in  their  service ; 
I  have  shewn  that  the  sheriff  can  be  safe  in  no 
case,  if  he  shall  be  sued  in  such  a  case  as  this  -. 
And  can  there  be  a  greater  reproach,  than  that 
there  is  no  safety' in  their  service  ?  Nobody  can 
serve  them  cheerfully  and  willingly  at  that  rate. 

It  has  been  objected  that  the  sheriff  is  net 
their  officer,  but  is  the  officer  of  the  Court  of 
Chancery,  which  sends  forth  the  writs,  and  re- 
ceives the  returns.  The  argument  is  plausible, 
but*  will  not  pass  in  the  parliament;  for  they 
say  the  court  of  chancery  is  the  repository  for 
their  writs,  but  will  hot  allow  them  to  issue 
without  warrant  from  the  house:  They  will 
not  suffer  the  court  of  Chancery  to  meddle  with 
the  returns  of  the  sheriff.  The  parliament 
sends  immediate  order  to  the  sheriff;  if  the  re- 
turn be  too  slow,  they  direct  the  sheriff  to 
amend  his  return,  and  they  punish  the  sheriff 
where  they  find  him  faulty;  so  that  it  appears 
they  exercise  an  immediate  jurisdiction  'over 
the  sheriff.  And  I  suppose  they  would  judge 
it  very  false  docttioe  to  say,  that  the  court  of 
Chancery,  or  us,  can  any  way  meddle  with  the 
returns  or  the  officer. 

Admitting  the  sheriff  to-  act  in  returns  as  the 
officer  of  the  parliament,  it  concerns  them  that 
he  should  be  liable  to  no  other  punishment  but 
what  they  inflict,  otherwise  they  cannot  expect 
/o  be  obeyed. 

To  have  others  judge  when  their  servants  do 
well,  will  be  to  have  others  give  rules  to  their 
servants  and  service,  which  they  will  think  in- 
convenient. . 

Let  it  be  considered  how  hard  a  task  she- 
riffs have  in  the  elections  of  knights  to  the  par- 
liament: The.  appearance  commonly  is  very 
numerous,  the  parties  contesting  very  violent, 
the  proceeding  tumultuous,  the  polling  some- 
times is  at  several  places  at  ance  :  so  that  the 
sheriff  can  hardly  be  a  witness  of  the  action; 
and  if  the  dispute  be  in  the  House  of  Com- 
mons, he  is  no  party  to  it.  If  alter  all  thi$,  the 
sheriff,  who  cannot  indemnify  himself  bv  secu- 
rity, still  be  liable  to  an  action,  the  service  of 
the  parliament  may  be  reckoned  a  miserable 
slavery ;  which  is  not  for  their  honour. 

As  this  is  dishonourable,  so  it  is  dangerous 
to  parliaments;  it  concerns  the  kingdom  thnt 
retarns  to  the  parliament  should  be  upright 
and  impartial,  and  that  they  may  be  so,  The 
sheriff  should  be  secure  from  all  fears. 

Judges  are  not  liable  to  actions,  that  they 
may  proceed  uprightly  and  impartially ;  if  they 
were  subject  to  suits" for  their  judgments,  there 
?s  that  earnestness  and  confidence  on '  (both 


sides,  that  one  side,  woukl  be  dissatisfied  and 
trouble  them,  and  they  could  not  discharge 
their  duty  without  apprehensions  of  disquiet. 

If  the  sheriff  be  ex  posed- to  actions  thus,  let 
us  consider  what  and  whom  he  is  to  fear  :  He 
may  fear  the  suit  of  the  party,  and  he  mayTear 
the  »uit  of  the  king.  And  it  follows  neces- 
sarily, that  if  an  action  lies,  an  information  for 
the  king  will  nlso  lie  for  the  misdemeanor  ia 
his  office :  If  it  be  not  a  case  privileged*br  the 
complexion  of  it,  as  parliamentary,  from  being 
examined  in  Westminster-hall,  but  that  he  may 
be  punished  at  the  suit  of  the  party,  he  may 
certainly  as  well  be  punished  at  the  suit  of  the 
king:  If  so,  Where  is  the  sheriff's  security? 
Will  his  own  innocence  secure  hun  ?  That 
must  be  tried  by  a  jury  of  the  county  where  the 
parliament  sits :  who  are,  it  may  be,  strangers 
to  him  as  well  as  to  the  matter;  or  by  a  jury 
of  the  county  where  the  election  was,  where,  it 
may  be,  they  will  be  of  an  opposite  party ; 
the  plaintiff  may  wait  his  opportunity,  and 
question  him  twenty  years  after  :  And  if  he  be 
condemned,  his  punishment  is  unlimited,  a  fine 
may  be  set  to  any  height  for  the  king,  and 
damages  may  be  given  to  any  value  for  the 
party.  Where  is  his  security  upon  such  pro- 
ceedings ?  Will  he  not  be  more  afraid  of  such 
punishment  out  of  parliament,  than  of  any  pu- 
nishment in  parliament?  Will  not,  nay,  may 
not  his  terror  make  him'  desire  to  please  them 
that  can  punish  hiin  out  of  parliament,  rather 
than  to  do  right  ?  Will  not  that  be  dangerous  to 
the  constitution  of  parliaments  ? 

As  the  punishment  out  of  parliament  may 
be  a  terror  to  those  who  mean  well,  so  colour- 
able punishments  may  be  as  mischievous  on 
the  other  side ;  for  they  may  prevent  any  pu- 
nishment in  parliament,  for  nemo  bis  pmritur 
pro  eodem  delicto ;  they  may  serve  for  protec- 
tion of  men  that  do  ill.  When  it  is  seriously 
weighed,  of  what  consequence  this  may  be, 
the  case  at  bar  will  not  be  thought  a  case  fit 
to  be  received  by  the  judges  without  the  coun- 
tenance of  a  new  law. 

They  object,  here  is  malice  found  by  the 
verdict,  and  that  there  can  be  no  danger  or 
incoiiyeniency  that  malice  should  be  punished. 

This  objection  fortifies  my -opinion  ;  for  ma- 
lice, upon  which  they  would  have  the  scales 
turn  in  this  case,  is  not  a  thing  demonstrative, 
but  interpretative,  and  lies  in  opinion  ;  so 
that  it  may  give  an  handle  to  any  man  to  pu- 
nish another  by. 

The  instance  of  this  very  case  shews,  that  a 
good  man  may  reasonably  be  afraid  of  the 
event  of  his  defence  in  such  a  case. 

For  although  the  matter  was  of  great  exa- 
mination in  parliament,  and  at  last  decided 
but  by  few  voices,  and  no  observation  of  the 
sheriff's  miscarriage  there;  though  it  appeared 
upon  the  trial  (which  I  may  say,  being  pre- 
sent there,)  that  the  sheriff  was  guided  by  the 
advice  of  his  friends,  of  counsel,  and  of  parlia- 
ment men,  that  told  him  the  only  safe  coarse 
was  to  make  a  double  return ;  yet  the  jury 
condemned  him  to,  pay  800/.  against  the  e*. 
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pectation  of  (be  court :  for  the  judge*  that  were 
present  at  the  trial  did  all  declare  publicly, 
i  that  they  would  not  have  given  that  verdict. 
.  The  judges  heard  all  the  evidence  the  jury 
could  go  upon  ;  for  being  of  a  remote  county 
to  the  place  of  election,  the  jury  could  know 
nothing  of  their  own  knowledge,  and  yet  the 
judges  concurred  not  with  the  jury  in  their 
opinion. 

I  know  we  are  not  to  examine  the  truth  of 
the  verdict,  we  must  ta£e  it  for  gospel ;  nei- 
ther doth  any  partiality  in  this  particular  lead 
me  in  judgment :  but  I  shew  it  as  an  instance 
that  malice  is  not  demonstrative-;  men's  minds 
may  be  mistaken,  and  innocent  men  may 
therefore  have  reason  to  be  afraid,  especially 
in  ill  times,  and  may  use  such  means  for  their 
safety  fes  may  not  be  convenient  for  parlia- 
ments. 

But  there  can  be  no  danger  or  inconvenience 
in  the  censure  of  the  ^parliament,  that  repre- 
sents t|ie  whole  kingdom,,  who  hitherto  have 
alone  exercised  this  power,  and  who  may  at 
any  time  reform  the  law,  if  the  present  prac- 
tice be  any  way  inconvenient. 

Upon  these  reason's  which  I  have  produced, 
I  ground  my  opinion  :  now  it  will  be  necessary 
to  weigh  what  hath  been  said  in  opposition  to  it. 
The  arguments  urged  on  the  other  side,  re- 
lated either  to  the  ingredients  or  circum- 
stances of  this  action,  or  to  the  foundation  or 
substance  of  it. 

I  call  the  ingredients  and  circumstances  of 
the  action,  that  it  is  laid  with  these  words, 
faiso,  malitiose,  deceptive,  et  scienter  :  and  that 
there  is  a  verdict  in  this  case,  and  damages  are 
found. 

The  words  fslso,  malitme,  et  deceptive,  will 
sometimes  make  a  thing  actionable,  which  is 
not  so  in  itself,  without  malice  proved,  though 
there  be  the  same  damage  to  the  party. 

As  where  a  man  causes  another  to  he  falsely 
indicted,  yet  if  it  be  not  malitiose,  no  action 
lies  ;  though  there  be  the  same  trouble,  charge 
and  damage  in  one  case  as  the  other. 

But  it  is  only  where  a-  man  is  a  voluntary 
agent ;  for  if  a  man  be  compellable  to  act, 
you  cannot  molest  him  upon  any  averment  of 
malice:  as  if  a  grand -jury-man  causes  another 
to  be  indited,  though  you  aver  malice,  you 
pannot  have  an  action  against  him ;  so  for  a 
witness  that  doth,  testily,  or  a  judge  that 
judgeth. 

In  the  case  at  bar,  the  sheriff  is  compellable 
to  act,  and  not  barely  as  a -minister  to  send  the 
indenture,  but  as  a  judge  to  say  which  is  the 
major  ptirt  of  the  due  electors  ;  and  if  he  mis* 
takes,  there  is  no  reason  it  should  subject  him 
to  an  action  upon  an  artificial  averment  of 
malice. 

I  remember  in  Shepherd  and  Wakeman's 
case  in  the  King's  Beucli,  Mr.  justice  Wynd- 
ham  said  wel),  that  the  words/afro  1 1  malitiose 
were  grown  words  of  course,  and  put  into 
every  action  :  so  that  to  bis  knowledge  juries 
many  times  had  no  regard  to  them,  that  he 
Jooked  upon  them  as  woods  of  form. 


If  we  should  make  the  words  /also  et  me#- 
tiose  support  an  action  without  a  fit  subject 
matter,  all  the  actions  of  mankind  would  be 
liable  to  suit  and  vexation :  they  that  have  the 
cooking  (as  we  call  it)  of  declarations  in  ac- 
tions of  the  case,  if  they  be  skilful  in  their  art, 
will  be  sure  to  put  in  the  words  Jb  fro  et  mci/i- 
toue,  let  the  case  be  what  it  will;  they  are 
here  pepper  and  vinegar  in  a  cook's  hand,  that 
help  to  make  sauce  for  any  meaty  but  will  not 
make  a  dish  of  themselves. 

FaUo  et  malUiose  will  not  enable  an  action 
against  a  judge. 

Nor  against  an  indictor  or  witness,  nor 
where  words  are  not  actionable,  though  the 
plaintiff  hath  a  verdict  and  damages  found ; 
nor  for  a  breach  of  trust,  which  is  aUenifori. 

The  reason  of  every  ooe  of  these  cases  holds 
in  the  case  at  bar ;  therefore  it  ought  to  have 
the  same  resolution. 

As  to  the  word  scienter,  it  hath  weight 
sometimes ;  and  if  an  action  be  brought  for. 
keeping  a  dog  that  worried  another's  sheep, 
scions  carem  ad  mordencf  oves  esse  consuetud. 
or  for  detaining  the  servant  or  wife  of  another, 
scienter  :  in  these  cases,  if  the  defendant  hath 
been  told  that  the  dog  did  worry  sheep,  or  that 
it  was  the  servant  or  wife  of  another,  though 
it  may  be  he  did  not  believe  it,  yet  it  was 
scienter ;  for  the  word  implies  no  more  than 
having  notice:  and  in  those  actions  be  muss 
inform  himself  at  his  peril,  and  may,  if  he 
doubts,  avoid  danger  by  putting  away  those 
things  which  give  offence.  But  in  this  case  he 
could  receive  information  by  none,  and  is  not 
to  believe  or  misbelieve  any  body,  but  is  bound 
to  judge  of  the  thing  himself,  and  to  act  ac- 
cording to  his  judgment;  so  that  no  proof 
could  be  made  of  the  scienter,  for  one  side 
tells  him  the  election  was  one  way,  and  the 
other  side  tells  him  it  is  the  other  way ;  but  he 
being  present  to  the  whole  action,  must  follow 
the  dictates  of  bis  own  judgment.  Hence  it 
appears,  scienter,  in  this  case,  is  an  empty  word 
not  referring  to  notice  of  a  fact,  but  a  matter 
of  judgment,  which  cannot  any  way  be  proved. 

It  has  been  often  urged,  that  this  easels, 
stronger  by  being  after  a  verdict  and  damages 
found  by  the  jury ;  and  it  has  been  said,  that 
perhaps  upon  a  demurrer,  it  might  have  been 
found  more  doubtful. 

The  case  is  the  same  to  me  upon  a  verdict, 
that  it  would  have  been  upon  a  general  de- 
murrer, and  no  stronger ;  for  a  demurrer  is  the 
confession  of  the  party,  of  all  that  can  be 
proved,  or  can  possibly  be  found  upon  that 
declaration. 

It  is  my  lord  Coke's  advice  in  Cromwel's 
case,  4th  part,  14.  a.  never  to  demur  to  a  de- 
claration, if  there  he  any  hopes  of  the  matter 
of  fact ;  for  the  matter,  in  law  will  as  well 
serve  alter  a  verdict  as  upon  a  demurrer. 

It  had  been  a  very  odious  case,  if  the  sheriff 
should  have  admitted  all  this  fact  to  be  true  ' 
by  a  demurrer.  . 

*  The  finding  the  plaintiff's  damages  adds  ne 
strength  to  the  case;  for  we  see  every  a>y 
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wiuoh  is  a  subordinate  kingdom,  toEagjand,  by 
whose  laws  it  is  governed ;  that  they  might  not 
fee  able  to  change  the  law  by  their  judgment!, 
and.  not  so  much  for  the  particular  right  of  the 
party. 

Fop  otherwise  it  would  be  very  easy  for 
judges,  by  construction  and  interpretation,  to 
change  eVen  a  written  law;  and- it  would  be 
most  easy  for  the  judges  of  the  common  laws 
pi  England,  which  are  not  written,  but  depend 
apon.  usage,  to  make  a  change  in  them,  espe- 
cially if  they  may  justify,  themselves  by  such  a 
*ule  as  my  brother  Atkins  lays  down  to  sup- 
port this  case,  viz.  that  the  common  law  com- 
plies with  the  genius  of  the  *  nation. .  I  admit 
that  the  laws  are  fitted  to  the  genius  of  the 
mtion  j  but  when  that  genius  changes,  the  par* 
liament  is  only  entrusted  to  judge  of  it*  and  by 
•thangittg  the  law  to  make  it  suitable. to  it.  But 
if  the  judges  shall  say  it  *is  common  law',  be* 
cause  it  suits  with  the  genius  of  the  nation, 
Jhey  may  take  upon  them  to  change  the  whole 
as  well  as  any  part  of  it,  the  coosequence 
whereof  may  easily  be  seen  ;  I  wish  we  had 
not  found  it  by  sad  experience.   , 

If  the  case  at  the  bar  be  a  change  of  the  law, 
at  is  happy  that  it  Comes  to  be  questioned  in 
the  first  instance  ;  for  if  ibis  cause  had  been 
*ny  way  agreed  and  quitted,  and  a  second  case 
of  this  nature  bad  been  questioned,  there  would 
Jiave  been  a  precedent  urged,  which  cannot  be 
•poke of  here;  for  this  case  hath  no  fellow, 
there  newer  having  been  the  like  judgment 
•Wore. 

v  The  method  I  shall  take,  in  what  I  bare  to 
nay,  shall  be, 

/ .  1st,  To  remove  some  prejudice  the  ease  is 
under. 

«dly,  Give  my  reasons  against  the  action. 
.    3dly,  Weigh  what -has  been  said  to  maintain 
•the  action. 

.  1st,  Tae  case  is  under  this  prejudice,  that  an 
notion  of  the  case  lies  for  false  returns  of she- 
sifis,  and  why  should  it  not  tie  in  ibis  case  as 
well  as  any  other  ?— To  remove  this  prejudice,  I 
40*11  shew  some  material  differences  betwixt 
*|be  nature  of  ordinary  returns  and  this  return. 
4n  ordinary  returns  the  party  is  concluded,  and 
Absolutely  without  remedy ;  fer  the  court  must 
stake  the  return  as  the  sheriff  makes  it.  In  or- 
dinary cases  the  sheriff  may,  and  frequently 
-.does,  take  security  of  the  plaintiff;  or  the  sheriff 
iuitb  means  bylaw  to  be  secure;  as,  if  he 
doubts  the  property  of  the  goods,  be  may  re- 
turn a  Fieri  Facias,  '  Nullus  venit  ad  mon- 
/  streodom  bona.9  In  some  cases  he  may,  for 
bis  safety,  impannel  a  jury,  as  upon  an  Elegit; 
or  be  may  resort  to  the  court,  and  pray  rea- 
sonable time  to  prepare  his  return,  if  the  matter 
tbe  difficult ;  and  hath  other  shelters,  that  if  he 
•be  wary,  will  save  him  from  danger, 
i  But  in  this  case  the  party  is  not  concluded, 
fop  upon  a  petition  to  the  parliament,  if  they 
see  it  just,  they  will  cause  the  return  to  be  al- 
tered by  the  clerk  of  the  crown,  if  the  sheriff 
be  not  in  the  way ;  in  this  case,  the  sheriff  may 
an*  ute  security,  u  were  criminal  in  him  to 


make  such  a  return  by  compact,  nor  can  the 
sheriff*  make  a  fruitless  return  or  obtain  delay 
to  consult  his  safety. 

These  differences  are  of  that  nature,  that 
they  change  the  case  in  the  reason  of  it,  aa  I 
shall  hereafter  make  appears  and  no  man  can 
infer,  because  an  action  lies  for  false  returns,  ia 
ordinary  cases  ;  therefore  it  lies  in  case  of  a 
return,  to  parliament,  where  the  sheriff  is 
clearly  upon  terms. 

My  reasons  against  this  action  are  applicable 
to  this  case,  and  make  it  different  frem  all  the) 
cases,  that  have  been  put  by  my  brothers  that 
argued  for  the*  action:  I  observe  they  arraied 
only  upon  generals,  without  any  other"  applica- 
tion to  this  case  then  by  the  topic  of  concluding^ 
dminoriad  majus,  because  an  action  lies  ia 
cases  of  inferior  nature,  therefore  it  will  lie  in 
this;  which  rule  holds  not  in  diverse  cases, 
where  there  are  particular  reasons  to  the  con* 
trary,  as  I  shall  by-and-bye  shew  to  be  in -this,. 

2dly,  I  shall  give  you  my  Reasons  against 
this  action,  which  are  as  follow  : 

(1.)  My  first  Reason  is  this,  because  the  she* 
riff  as  to  the  declaring  the  majority  is  Judge  ; 
and  no  action  will  lie  against  a  judge,  for  what 
he  Hoes  judicially,  though  it  should  be  laid 
faUd  mauiiosh  et  scienter  ;  as  appears  in  Co. 
12  Rep.  fol.  *«.  They  who  are  intrusted  to 
judge,  ought  to  be  free" from  vexation,  that  they 
may  determine  without  fear ;  the  law  requires 
courage  in  a  judge,  and  therefore  provides  se» 
curity  for  the  support  of  that  courage.    But,.  • 

1.  Is  the  sheriff  a  judge  in  this  case  ?  And, 
2.  Is  there  the  same  reason  be  should  be  freed 
from  all  actions  ? — As  to  the  first  it  is  of  ne- 
cessity, that  as  to  the  declaring  the  majority, 
he  should  be  judge  upon  the  place :  in  other 
cases,  in  the  county  court,  the  freeholders  are 
the  judges,  and  he  is  the  minister.  When  we 
say  the  freeholders,  we  mean  the  major  part  of 
them  is  to  judge ;  but  when  the  question  is, 
Which  is  the  major  part  ?  they  cannot  deter- 
mine the  question  ;  but  of  necessity  the  sheriff 
must  determine  that,  the  nature  of  the  thing 
speaks  it. 

v  Therefore  it  was  held  rightly  in  Letchmere's 
Case,  15  and  14  Car.  3.  tltat  as  to  the  ejection 
of  knights  to  the  parliament,  tbe  court  is  pro*- 
perly  the  sheriff's  court,  and  the  writ  is  in  the 
nature  of  a  special  commission,  Eleg  i  facias.    . 

I  know  a  judge  may  have  many  ministerial 
acts  incumbent  upon  him,  as  the  chief-justices 
have  to  certify  records  upon  writs  of  error  ; 
therefore  it  is  necessary  for  me  to  observe,  that 
the'suit  here  is  for  what  he  does  as  a  judge,  and 
not  for  anything  ministerial;  which  appears  by 
the  averment,  that  tbe  sheriff -annexea  another 
indenture,  specifying  it  to  be  made  by  the  ma- 
jor part  of  the  freeholders,  and  containing  that 
the  lord  Huntingtdwre  was  chosen,  ubi  re  vera 
the  lord  Huntingtowre  was  uot  chosen  by  the 
major  part  of  the  freeholders.  If  it  had  been 
said  ubi  re  vera  the  freeholders  supposed  to  seal 
the  same,  never  did  seal  the  same,  tfiere  had 
been  a  falsity  in  his  ministerial  part  of  senoV 
ing  in  the  indenture;  but  his  tending  his  two 
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indentures,  which  were  really  sealed  by  the 
freeholders,  as  they  import;  wherein  the  free- 
holders of  each  indenture  (and  not  the  sheriff) 
say,  that  they  are  the  major  part,  is  no  falsity 
in  his  ministerial  part,  but  only  deferring  to 
judge  between  them,  which  is  the  major  part ; 
or  more  properly  judging  that  they  are  both 
equal  in  number. 

They  object,  that  the  matter  of  this  question 
is  not  matter  of  judgment,  it  is  but  counting  the 
poll,  which  requires  arithmetic,  but  not  judg- 
ment ;  but  certainly  if  it  be  rightly  considered, 
it  will  be  thought  this  question  of  majority  is 
not  barely  a  question  of  fact,  but  a  question 
of  judgment,  a  question  of  difficult  judg- 
ment, there  are  so  many  qualifications  of 
electors. 

1.  They  must  have  40s.  per  annum,  there 
the  value  must  be  judged. 

2.  It  must  be  freehold ;  there  the  title. 

3.  It  must  be  their  own ;  there  colourable 
and  fraudulent  gifts  made  many  times  on  pur- 
pose to  get  voice*,  must  be  judged. 

4.  The  electors  must  be  resident ;  here  the 
settlement  of  the  party  must  be  determined. 

5.  There  are  many  things  that  incapacitate 
voices,  as  bribery,  force,  &c.  and  many  other 
questions  arise,  that  are  of  such  difficulty  in  de- 
bate of  them,  much  time  is  spent  in  parlia- 
ment; and  sometimes  a  Committee  determines 
one  way,  and  the  House  another.  Is  not  'this 
then  a  question  that  refers  to  judgment. 

They  object  again,  the  sheriff  may  give  an 
oath  concerning  all  the  qualifications,  and  he  is 
to  look  no  farther. 

I  answer,  the  statute  has  given  the  sheriff 
power  to  give  an  oath  in  assistance  of  him ; 
but  the  statute  does  not  say  that  whosoever  takes 
that  oath  shall  have  a  voice :  neither  does  the 
statute  23  Hen.  6.  say,  that  the  sheriff  shall  not 
be  charged  with  a  false  return,  that  pursues 
that  way :  so  that  although  he  may  use  those 
means  for  his  direction,  yet  he  must  consider 
his  own  safety,  and  not  make  a  false  return. 
If  a  man,  upon  taking  such  an  oath,  give  the 
sheriff  a  special  answer,  or  if  it  should  be 
known  to  the  sheriff  be  swears  false,  the  sheriff 
must  determine  according  to  his  own  judgment, 
and  not  by  what  is  sworn. 

It  may  hence  be  concluded,  that  the  sheriff, 
as  to  declaring  a  majority,  is  a  judge;  and  if 
to9  my  next  assertion  is,  that  there  is  the  same 
reason  he  should  be  free  from  actions,  as  any 
judge  in  Westminster-hall,  Or  any  other  judge. 
Does  it  not  import  the  public,  that  the  sheriff 
should  deal  uprightly  and  impartially  ?  Ought 
he  not  to  have  courage,  and  for  that  end  should 
not  the  law  provide  him  security? 

Consider  his  disadvantages,  what  a  noise 
and  croud  accompany  such  elections;  what 
importunity,  nay,  what  violence  there  is  upon 
bim  from  the  contesting  parties. 

We  may  say,  no  other  judge  has  more  need 
of  courage  and  resolution  to  manage  himself, 
and  determine  uprightly,  than  he.  No  other 
judge  determines  in  a  case  of  greater  conse- 
quence to  the  public,  or  difficulty,  than  he ; 
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expose  him  to  such  actions,  and  in  roost  elec- 
tions he  mast  have  trouble;  for  commonly 
each  party  is  confident  of  his  strength,  his  con- 
duct, and  his  friends;  that  let  the  sheriff  re* 
turn  never  so  uprightly,  the  party  that  is  re* 
jected  will  revenge  it  by  a  sun,  especially  if  he 
may  sue  at  common  law,  to  have  boundless 
damages,  without  running  any  hazard  himself, 
but  of  the  loss  of  his  costs. 

If  we  judges,  that  find  ourselves  secure  from 
actions,  should  not  b?  tender  of  others  that  are 
in  the  same  circumstances;  it  may  well  be.said,' 
'  Wo  unto  you,  for  you  impose  heavy  liunhens 
'  upon  others,  but  "will  not4bear  the  least  of 
1  them  yourselves.' 

2-  My  second  Reason  is,  because  it  is  alieni 
fori,  either  to  examine  the  right  of  the  ejec- 
tion, or  behaviour  of  the  sheriff;  both  which 
are  incident,  and  indeed  the  only  considerations 
that  can  guide  in  the  trial  of  such  causes,  if 
they  be  allowed. 

It  is  admitted,  that  the  parliament  is  the 
only  proper  judicature  to  determine  the  right  of 
election,  and  to  o  nsure  the  behaviour  of  the 
sheriff.  How  then  can  the  common  law  try  a 
cause,  that  cannot  determine  of  those  things, 
without  which  the  cause  cannot  be  tried  ? 

No  action  upon  the  case  will  lie  for  breach 
of  a  trust,  because  the  determination  of  the 
principal  thing,  the  trust,  does  not  belong  to 
the  common  law,  but  to  the  court  of  Chan- 
cery r  certainly  the  reason  of  the  case  at  bar  is 
stronger,  as  the  parliament  ought  to  have  more 
reverence  than  the  court  of  Chancery. 

They  object,  that  it  may  lie  tried'  after  the 
parliament  hath  decided  the  election ;  for  then 
that  which  the  common  taw  would  not  try  is  de- 
termined, and  the  parliament  cannot  give  the 
party  the  costs  he  is  put  unto. 

Then  I  perceive  they  would  have  the  deter 
minntion  of  the  parliament  binding  to  the 
sheriff  in  the  action,  which  it  cannot  be ;  for 
that  is  between  other  parties  to  which  the 
sheriff  is  not  called  :  it  is  against  the  course  of 
law,  that  any  judgment,  decree  or  proceeding 
betwixt  other  parties  should  bind  the  interest 
of,  or  any  way  conclude  u  third  person  ;  no 
more  ought  it  to  do  here :  it  may.  be  easy  for 
parties  combining  to  represent  a  case  so  to  the 
parliament,  that  the  right  of  election  may  ap- 
pear either  way  as  the  parlies  please.  Is* it  fit 
the  sheriff,  who  is  not  admitted  to  controvert 
such  determination,  should  be  concluded  by  it, 
in  an  action  bcought  against  him,  to  make  bim 
pay  the  reckoning? 

Did  the  parliament  believe,  when  they  deter* 
mined  this  election,  that  they  passed  sentence 
against  the  sheriff,  upon,  which  he  must  pay 
800/.?  Sure  if  they  had  imagined  so,  they 
would,  nay,  in  justice,  they  ought  to  have 
beard  his  defence,  before  they  determined  it. 

And  yet  that  was  the  measure  of  this  case, 
the  Sheriff  was  not  heard  in  parliament,  indeed 
he  was  not  blamed  there :  and  yet  upon  the 
Trial,  which  concerned  him  so  deeply,  he  was 
not  allowed  to  defend  himself,  by  shewing  any 
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June  11, 1689. 

.  The  clerk  of  the  parliament,  in  pursuance  of 
Che  Order  yesterday,  shewed  several  instances 
where  proxies  have  been  used  in  preliminaries 
to  private  causes:  It  is  ordered  by  the  Lords 
spiritual  and  temporal  in  parliament  assembled, 
Thar  proxies  may  be  used  in  such  preliminary 
cases,  but  not  in  giving  judgment;  and  that 
this  Order  be  added  to  the  roll  of  Standing 
Orders.  * 

Ordered,  That  the  counsel  of  sir  Samuel' 
Barnardiston  shall  be  heard  on  Friday  next,  to 
reply  to  what  Mr.  Mountague  gave  for  his  rea- 
sons for,  reversal  of  sir  Samuel  Barnardiston's 
judgment;  and  that  all  die  judges  do  attend  at 
the  same  time. 

June  14, 1689. 

After  hearing  counsel  in  sir  Samuel  Barnar- 
diston's case  this  day,  to  reply  to  what  Mr. 
William  Mountague  said  for  his  reasons  to  re- 
verse the  judgment  given  in  the  Exchequer;  it 
is  ordered,  That  this  House  will  bear  all  the 
judges  give  their  opinions  in  this  case  on  Tues- 
day the  25th  of  this  instant  June,  at  ten  of  tbe 
•lock  in  the  forenoon. 

June  25, 1639. 

The  House  heard  the  opinion  of  all  the 
lodges  in  the  case  of  sir  Samuel  Barnardiston, 
his  Writ  of  Error    depending  in  this 


And  the  question  being  put,  Whether  to  go 
on  in  the  debate  of  this  business  new  ?  It  was 
resolved  in  the  affirmative. 

After  debate,  the  question  being  put,  Whe- 
ther to  reverse  the  reversal  of  the  judgment 
given  between  sir  Samuel  Barnardiston  and  sir 
William  Soame?  It  was  resolved  in  the  ne- 
gative. 

Leave  is  given  to  several  Lords  to  enter  their 
dissent  to  the  abovesaid  question,  and  accord- 
ingly do  enter  thejr  dissent  for  the  reasons  en- 
suing. 

1.  Because  it  is  a  denying  sir  Samuel  Bar- 
nardiston the  benefit  of  law,  which  gives  re- 
lief in  all  wrong  and  injury  :  And  though  this 
be  an  action  of  the  first  impression,  yet  there 
being  a  damage  to  the  plaintiff,  the  common 
law  gives  him  this  action  to  repair  himself;  and 
if  it  were  not  so,  there  would  be  a  failure  of 
justice,  which  cannot  be  admitted. 

g.  Because  the  allowing  this  reversal  tends 
towards  the  .giving  the  power  and  encourage- 
ment to  Sheriffs  to  me£e  false  and  double  re- 
turns ;  by  which  means  the  right  of  elections 


will  be  avoided,  and  it  tends  thereby  to  lie 
packing  of  a  House  of  Commons,  which  may 
overturn  the,  whole  frame  of  tbe  government, 
and  establish  what  religion  and  government  s 
packed  parliament  shall  think  fit. 

Bolton,  S.  Stamfokd, 

Macclesfield,  Hekbekt. 

P.  Wharton, 

Whereas  by  virtue  of  their  majesties  Writ  of 
Error,  returnable  into  the  House  of  Peers,  t 
record  of  the  Court  of  KingVBench  was 
brought  into  this  House  the  24th  of  May,  1689, 
with  the  transcript  thereof,  wherein  judgment 
is  entered  for  sir  Samuel  Barnardiston  against 
sir  William  Soame:  upon  which  Writ,  Errors 
being  assigned,  after  hearing  counsel  at  the  bar, 
to  argue  the  said  Errors  assigned,  and  due  con- 
sideration had  of  what  was  offered  thereupon, 
the  Lords  spiritual  and  temporal  in  parliament 
assembled,  do  order  and  adjudge,  That  the 
judgment  given  in  the  Exchequer  Chamber,  for 
the  reversal  of  the  judgment  given  in  the  Court 
of  KingVBench  for  sir  Samuel  Barnardiston 
against  sir  William  Soame,  be,  and  is  hereby 
affirmed:  And -that  the  said  Writ  of  Error, 
and  transcript  annexed,  be  remitted  to  the 
Court  of  King's- Bench. 

The  tenor  of  which  Judgment  to  be  affixed 
to  the  transcript  to  be  remitted,  follows  ; 

Et  postea,  scilicet  quarto  die  Maii  Anno 
llegni  Domini  Gulielmi  et  Dnae.  Maris  nunc 
Regis  et  Regime  Angl.  primo  transcript.  Re- 
cord, et  process,  prsed.  inter  partes  praed.  com 
omnibus  ea  tangent,  pretext,  cujusdam  brev. 
de  Error  corrigend.  et  prsefat.  Samuel.  Barnar- 
diston, in  premiss,  persecut.  diet  Dom.  Reg. 
et  Dom.  Regma  in  present.  Parliament,  n  pred. 
curia  diet.  Dom.  et  Dominss  Regis  et  Reg  in* 
hie  transmiss.  fuit  pred.  Samuel,  in  eadem  curia 
Parliament,  comparens,  diversas  causes  et 
material  per  Erroribus  in  Record,  et  process, 
pred.  pro  revocatione  et  adnullatione  Judicii 
pred.  assignaverit ;  et  postea  scilicet  25  die 
Junii  Anno  diet.  Dom.  et  Dominse  Regis  et 
Regins,  supradict.  in  pred.  cur  Parliament, 
pred.  visis,  et  per  cur.  ibidem  diligenter 
examinat.  et  plenius  intellect.  Sam.  Recordo 
et  Process,  pred.  ac  Judicio  super  iisdem  red- 
dit.  qua  Errore  superius  assignat.  pro  eo  quod 
videtur  cur.  Pari.  pred.  quod  Record,  ilium  in 
nullo  vitiosum  aut  defectum  existit,  et  quod  in 
Record,  ill.  in  nullo  erratum,  adtunc  et  ibidem 
consideratum  est  per  eandem  curiam  Parlia- 
ment, pred.  quod  Judic.  pred.  in  omnibus  affir- 
metur  et  in  orani  suo  robore  stet  et  efifectu. 
* 
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236.  Case  of  Privilege  of  Parliament  :*  being  Proceedings  in 
Parliament,  on  an  Appeal  brought  in  the  House  of  Lords, 
by  Dr.  Shirley,  against  Sir  John  Fag£,  and  other  Mem- 
bers of  the  House  of  Commons :  27  Charles  II.  a.  d.  1675. . 

House  of  Commons,  May  4, 1675. 

A  MOTION  being  made  in  the  House  of  Com- 
mons, on  the  behalf  of  sir  John  Fagg,  a  mem- 
ber of  this  House,  That .  he  is  served  with 
an  Order  of  the  House  of  Lords,  made  on 
the  Petition  of.  Thomas  Shirley,  esq.  to  put  in 
aa  Answer  to  the  Petition  on  Friday  next ; 


*  The  whole  of  the  first  volume  of  Mr.  Hat- 
sel|'»  valuable  Collection  of  Precedents  relates 
to  (lie  matter  of  Parliamentary  Privilege,and  from 
the  perusal  of  that  volume  it  should  stem  to  ben 
subject  of  considerable  uncertainty.  Neither 
its  antiquity,  nor  its  origio,  nor  its  extent,  ap- 
pears to  be  well  ascertained  ;  and  the  diversity 
of  opinions  respecting  it,  is  very  remarkable. 

It  is  part  of  that  Lex  et  Consueludo  Parlia- 
menti  of  which  lord  Coke  tells  us  '  ista  lex  est 
c  ab  omnibus  quaerenda,  a  multis  ignorata,  a 
'  paucis  cognita.'  "  We  have  seen,"  says  Mr. 
Ilatsell  in  the  beginning  of  the  fifth  chapter  of 
his  first  volume,  "  in  what  manner  the  Com- 
mons were  at  different  periods  obliged  to  make 
new  claims  of.  privilege,  and  to  exert  new 
modes  of  maintaining  and  defending  those 
claims,  in  proportion  as  the  lengthening  the  du- 
ration of  the  session  made  other  avocations  in- 
convenient and  incompatible  with  their  first 
duty,  and  as  the  increase  of  their  consequence 
in  the  state  and  their  influence  ii>  the  manage- 
ment of  affairs,  rendered  them  more  an  object 
of  the  attention  of  the  ministers  of  the  crown/' 

"  The  whole  of  Mr.  Hargrove's  very  learned 
Preface  to  lord  Hale's  Treatise  on  the  Jurisdic- 
tion of  the  Lords'  House  of  Parliament,  is  one 
continued  commentary  of  the  unsettledness  of 
this  Lex  et  Consuetudo  Parliament*,  and  of  dis- 
putes between  the  two  Houses  concerning 
their  respective  privileges.  And  the  same 
topics  are  still  farther  illustrated  by  his  opi- 
nions on  the  Cases  of  Bond  and  Butler,  and 
of  Perry.  See  Juridical  Arguments,  &c.  vol. 
1,  p.  1.  vol.  2,  p.  183.  I  will  add  a  few  particu- 
lars. The  House  of  Commons  in  their  Apo- 
logy and  satisfaction  to  be  presented  to  bis 
majesty  *  (after  asserting  that  their  privileges 
and  liberties  were  their  right  and  due  inherit- 
ance no  less  than  their  very  lands  and  goods, 
and  that  their  making  of  request  in  the  en* 
trance  of  parliament  to  enjoy  their  privilege, 
is  an  act  only  of  manners,  and  doth  weaken 
their  right  no  more  than  their  suing  to  the  king 
for  their  lands  by  petition ;  whereas  the  king 
mould  have  it  that  their  privileges  were  derived 

*  Inserted  in  Hatsell's  Precedents  Appendix 
to  vol.  1,  and  also  in  1  Cobb.  Pari.  Hist.  1030, 
from  Petyt's  Jus  Parliamentarium. 

VOL,  VI.  " 


And  the  opinion  of  the  House  being  de* 
sired,  Whether  by  his  Privilege,  as  a  member* 
of  this  house,  he  is  not  excused  from  answer-* 
ing  the  Petition  in  the  Lords  house;  and  4 
Precedent  being  urged  in  the  like  case;: 

Ordered,  That  the  further  consideration  -  of 
the  matter  touching  the  Privilege  of  sir  John 
Fagg,  a  member  of  this  House,  be  adjourned 


from  the  grace  and  permission  of  his  ancestors 
and  himself,  see  1  Hatsell  78,  138:  2  Hatsell 
214,  $15,  216.)  avouch  that  their  House  is  a 
court  of  record,  and  so  ever  esteemed;  and  in 
Fitzherbert's  case,  1  Hatsell  109,  they  rccit* 
that  they  are  a  court  of  record.  Lord  Coke* 
(Co.  Litt.  960,  a.  see  also  117,  b.)  describes  a 
court  of  record  to  be  a  court  of  justice,  which! 
hath  power  to  hold  plea  according  to  th* 
course  of  the  common  law  of  real  or  mixed  ac- 
tions or  of  actions  quare  vi  et  armis,  or  of  per- 
sonal actions  whereof  the  debt  or  damage* 
amounts  to  40  shillings  or  above.  (No  other 
court  baih  authority  to  fine)  or  imprison.  See 
8  Coke's  Reports  38  b.  60  b.  120  a.  1  Salk, 
200.  3  Blackst.  Comm.  24.)  The  House  of 
Commons  (see  the  Journal*  10th  and  11th  of 
May,  1571,)  assert,  That  they  ordered  afiae* 
of  20/.  to  be  assessed  upon  the  corporation  of 
Westbury.  Lord  Mansfield,  Burr.  Rep.  1336, 
in  speaking  of  that  particular  case  asserts, 
that  no  fine  could  be  imposed  hi  the  House  of 
Commons,  and  lord  Hobart,  in  the  case  of  the 
King  against  lady  Arundel  and  Howard,  Hob. 
Rep.  110,  cited  by  Mr.  Clifford  in  Flower's* 
case,  and  lord  Holt  in  the  King  *nd  Queen 
against  KaoHvs,  1  Salk.  £11,  do,  it  may  be 
argued,  deny  that  the  House  of  Commons  is  n 
court  of  record,  in  asserting  that  the  Journals 
are  no  records.  Mr.  Hatsell's  book  abounds  in 
reports  of  contradict  or  v  interpretations  as  ta 
the  extent  of  the  Privilege  of  Parliament,  ht 
matters  of  criminal  prosecutions  aeainst  mem- 
bers. In  April,  1763  (see  Wilkes's  Casein 
that  year,  infra.)  the  Judges  of  the  court  of 
Common  Pleas  unanimously  decided,  That 
privilege  of  parliament  extended  to  cases  of 
writing  and  publishing  seditious  libels.  Six 
months  afterwards  both  Houses  of  Parliament 
resolved,  that  privilege  of  parliament  did  not 
extend  to  such  cases.  On  Feb.  17, 1769,  the 
House  of  Commons  resolved,"  That  John  Wilkes 
esq.  having  been  in  this  session  of  parliament 
expelled  this  house,  was  and  is  incapable  of  be-^ 
ing  elected  a  member  to  serve  in  this  present 
parliament,"  and  in  the  course  of  several  pro- 
ceedings which  subsequently  occurred  respect- 
ing Mr.  Wilkesrthat  House  of  Commons  uni- 
formly adhered  to  that  same  doctrine.  Oi? 
May  3, 1782;  it  was  resolved,  That  tha  reiolt- 
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air  Trevor  Williams,  Mr.  Halts,  sir  Rob.  Care, 
sir  A  nth.  Irby,  or  any  one  of  them,  to  inspect 
the  journals ;  and  give  an  account  Co  the  House, 
of  the  Precedent  in  the  case  of  Mr.  Hales. 


lion  Feb.  17,  1769,  should  be  expunged  from 
the  Journals  of  the  House,  as  being  subversive 
ef  the  rights  of  the  whole  body  of  electors  of 
this  kingdom,  and  ordered,  That  all  the  Decla- 
mations, &c.  respecting  the  election  of  John 
Wilkes,  esq.  should  be  expunged. 

Lord  Coke,  as  we  have  seen,  writes  tint  the 
•  Lex  Parliament!  est  a  multis  ignorata,'  and  it 
is  l&ttttn  that  in  the  passage  where  that  phrase 
occurs  he  means  to  represent  the  knowledge  of 
ft  as  very  difficult  af  acquisition  :  but  lord  Holt 
tells  os,  chat  as  to  what  my  lord  Coke  says,"  that 
fhe  '  lex  parliament!  est  a  muftis  ignorata,1  it  is 
only  because  they  will  not  apply  themselves  to 
tnderstand  it."    See  Ld.  Raym.  Rep.  1114. 

In  Crosby's  case,  a.  a.  1771,  iw/ra,  Lord 
Chief  Justice  De  Grey  says,  "  I  wish  we  had 
some  code  of  the  law  of  parliament,  but  till  we 
bava  such  axode  it  is  impossible  we  should  be 
able  to  judge  of  ik"  But  Mr.  Justice  Black- 
stone  on  the  other  band  tells  us,  that  tha  dig* 
aity  and  independent*  of  the  two  Houses  are 
io  great  measure  preserved  by  keeping  their 
privileges  indefinite :  and  according  to  lam,  if 
all  the  privileges  of  parliament  were  once  to  be 
sat  down  and  ascertained,  ami  no  privilege  to 
be  allowed  but  what  was  so  defined  and  deter- 
mined, it  ware  eaay  for  the  executive  power  to 
devise  some  new  case  not  wiihin  the  line  of 
privilege,  and  under  pretence  thereof  to  harass 
any  refractory  member  and  violate  the  freedom 
af  parliament.  His  editor,  Mr.  Christian,  ob- 
serves upon  the  fallacy  of  this  reasoning :  and, 
most  undoubtedly,  the  uncertainty  of  the  ex- 
tent of  parliamentary  privileges  must  afford  a 
refractory  or  arbitrary  House  of  Parliament, 
the  means  on  the  one  haad  of  usurping  opon 
the  riebtml  prerogatives  of  the  crown,  and  on 
the  other,  of  invading  the  just  liberties  of  the 
people.  And  accordingly  the  House  of  Lords 
on  Feb.  85,  1705,  resolved,  "That  neither 
House  of  Parliament  bath  any  power  by  any 
Vote  or  Declaration,  to  create  to  tbemselven 
any  new  privilege  that  is  not  warranted  by  the 
known  Laws  and  Customs  of  Parliament." 
Seethe  Case  of  Ashby  and  White,  infra. 

In  Crosby's  Case,  the  Chief  Justice  lays  it 
down,  that  wheo  the  House  of  Commons  ad- 
judge any  thing  to  be  a  contempt  or  a  breach 
of  privilege,  their  adjudication  is  acooviction, 
and  their  commitment  in  consequence  is  execu- 
tion :  and.  that  case  seems  to  assert  the  doctrine, 
that  the  courts  of  law  have  no  cognisance  of 
questions  of  contempt  or  breach  of  privilege  of 
jhe  House  of  Commons.  "  It  is  true,"  said 
Could,  Justice,  «  thisconrt  did  in  the  instance 
alluded  to  {Wilkes's  case)  determine  upon  the 
nrivilege  of  parliament  in  the  case  of  a  libel, 
put  then  tliat  privilege  was  promulged  and 
known ;  it  existed  in  records  and  law  books, 


-Qjxtflrtmlegeqf  Parliament:  [1134 

May  5.— Resolved,  That  a  Message  be  sent  to 
the  Lords,  to  acquaint  tbem  that  this  House  bath 
received  information,  That  there  is  a  Petition 
of  Appeal  depending  before  tbem,  at  the  suit  of 


and  was  attowed  by  "parliament  itself.  But 
even  in  that  case  we  now  knew  that  we  were 
mistaken;  for  the  House  of  Commons  have  since 
determined,  that  privilege  does  not  extend  to 
matters  of  libel."     . 

Blacksione,  after  tailing  us  thai  the  privi- 
leges of  parliament  are  vary  large  and  indesV 
nite,  proceeds  t 

"  And  therefore  when  in  Si  Has*  6,  tee 
House  of  Lords  propounded  a  question  to  the 
jndges  concerning  them,  the  Chief  Justice,  sir 
John  Fortescae,  in  the  name  of  bit  brethren 
declared,  « That  they  aught  not  to  make  an* 
swer  to  that  question  s  for  h  hath  not  beta 
used  aforetime  that  the  justices  should  in  any 
wise  determine  the  privileges  of  Ike  High 
Court  of  Parliament.  For  it  it  to  tfgh  and 
mighty  in  it's  nature,  that  it  may  make  law: 
and  that  which  is  law,  it  may  make  no  law  t 
and  the  determination  and  knowledge  of  'that 
privilege  belongs  to  the  lords  of  parliament, 
aud  not  to  the  justices.'  [Seld.  Baronage.]" 

In  this  passage  it  it  material  to  note  tht 
phrase '  High  Court  of  Parliament,'  and  also  te 
consider  how  far  thepremises  establish  the  con* 
elusion.  This  declaration  of  Fortescue  was 
made  in  the  notable-Case  of  Thomas  Thorpe, 
SI  Hen.  6,  which  is  reported  at  tome  length 
in  1  HattetTa  Precedents,  98,  and  the  like  doc- 
trine is  to  be  found  in  many  other  placet.  [See 
what  it  said  by  the  Managers  of  the  Commons 
on  the  fifth  day  of  Lord  Stafford's  Trial,  a.  ». 
1680,  infra.  •  See  also  the  Case  of  Lord  Dele- 
mere,  a.  d.  1685,  tft/r*>  where,  as  it  seems,  a 
very  nice  and  subtle  distinction,  at  to  the  conn* 
sanceof  the  Judges,  it  made  between  th*  privi- 
lege of  the  peerage,  and  another  point  of  the  Les 
Parliament i.  See,  too,  the  proceedings  upon  the 
matter  of  Jay  and  Topham,AD.  1689,  and  those 
in  the  earl  of  Devonshire's  Case,  a.  d.  1687,  in- 
fra.] But  it  has  not  by  any  means  been  uncontest- 
ed.  See  the  Observations  of  lord  Clarendon  (note 
to  lord  Shaftesbury's  Case,  a.  d.  1677,  infra.) 
See  also  the  language  of  Holt,  C.  J.  in*  the  cases 
of  the  King  v.  Kimllys,  of  Ashby  and  White,  and 
of  the  Queen  v.  Paty.  So  likewise  lord  Kenyon, 
in  the  case  of  Rex  v.  Wright,  8  Term  Rep. 
says,  "  I  do  not  sav  there  can  be  no  case  m 
which  the  House  of  Commons,  and  House  of 
Lords  too,  may  carry  their  privileges  beyond 
•  the  law;  and  when  that  is  the  case,  and  the 
subject  comes  judicially  before  a  court  of  law, 
a  court  of  law  will  not  swerve  from  its  duty, 
but  will  decide  according  to  law."  See,  too, 
Mr.  Hargrave's  writings  already  referred  to, 
and  particularly  bis  opinion  in  the  case  of 
Bond*  and  Butler:  *  In  addition  to  which 
(not  to  mention  Wilkes's  case)  Mr.  liatseil  (see 
1  Prec.  41,  e«.  seq.)  has  given  us  two  antient 
cases  copied  by  Pry  tin  in  the  Fourth  Register, 
p.  752,  from  the  Records  in  the  court  of  Ex» 
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Thomas  Shirley,  esq;  against  sir  John  Fagg,  a  • 
member  of  chit  House ;  to  which  petition,  he 
is,  by  order  of  tlie  House  of  Lords,  directed  to 
answer  on  Friday  next;  and  to  desire  the 
X<ords  to  have  a  regard  to  the  privileges  of  this 

chequer,  in  both'  which  it  appears  that  the 
judges  did  take  upon  them  to  determine  privi- 
lege of  parliament :  ^ 

"  The  first  is  that  of  Donne  and  Walsh,  IS 
Edw.  4,  Rot.  30. 

"  Barthol.  Donne  brings  bis  bill  against  John 
Walsh,  a  servant  of  Henry  earl  of  Essex,  for 
the  earn  of  14/.  18*.  which  Walsh  owed  upon 
bis  bond :  To  this  John  Walsh  in  his  answer, 
produces  the  king's  writ  under  the  great  seal; 
tttp us  Umer  tequit «r  in  fare  verba : 

"  '  Edwardus  Dei  gratia  rex  Anglisset  Fran- 
'  cits,  et  domious  Ui&rnife,  tbesaur,  et  baroni- 
'  bus  suis,  de  scaocario,  salutem.  Cum  secun- 
4  dum  conauetudinem  in  regno  nostro  hacteous 
4  opteotam  et  auprebatam,  domini  magnates, 

*  snilites  comitatuum,  ac  cives  et  burgeoses  ci- 
4  vkatuia  et  burgprum,  ad,  parliamenta  nostra 

*  do  sotampuitione  nostra  venientes,  ac  eoruin 

*  familiar**,  ration*  alioujus  transgression]*, 
4  debiti,  coopou,  conveAtioojs  aut  alterius 
4  contractus  cujuscunque*  dum  sic  in  parlia- 

*  mentis  nostris  morentur,  arrestari  minime 
4  debeant,  iruprisonari,  aut  "  implacitari ;"  ac 
'jam  ex  querela  &c.  &c.  vobis  mandamus, 
4  quod  si  ita  est,  tunc  placito  alii  coram  vobis 
4  olterius  teoendo  supersedeatis  omnino,  et  ip» 

*  sum  a  prisona,  siqua  occasions  praedicta  et 
'  non  alia,  detineatnr  in  eadem  sine  dilatione 
4  deliberari  facistis.  Teste  meipso  apud 
'  Westm.  2$  die  Noveoibris^uino  regni  nostri  19. 

" i  £t  praxlictus  Johannes  Walshe  jam  de- 
4  fendens  dick,  quod  ipse  est  et  dicto  25  die 
4  Novembris  et  semper  postea  rait  serviens  fa- 
4  miliaria  prodicti  oomitis,  et  cum  eo  ad  prav 
1  dictum  parliamentum  venit.     Et  petit  mdi- 

*  cium  ice,  Et  super  hoc  praedictu*  Bartholo- 
4  mgus  petit,  quod  breve  iilud,  pro  eo  quod 
4  non  hahetur  nee  unquam  habebatur  talis 
'  consuetude,  quod  magnates  et  milites  conika- 
4  tunm,  ac  cives  et  burgenses  civitatum  et  bur- 

/ '  gorum  ad  pariiameaiura  de  anmmonitione  re- 
« gia  venientium,  ac  eoram  tamiliares  ratiooe 
4  alicujas  traaagressionis,  debiti,  computi,  con- 
4  vestas,  aut  alterius  contractus  cujuscunque 
4  dam  aic  in  parliameato  regio  morentur,  mi- 
4  nine  debeant  implacitari,  prout  in  brcvi  illo 
'  apecifioatur  et  recitatur,  disallocetur. 

"  *  Et  super  hoc  viso  et  pralecto  brevi  pnedicto 
4  per  barooe*,ecc.  habitoque  avisamento  justicia- 
'  riorum  domini  regis  de  utroque  banco ;  Quia 
1  videtur  pmraus  baronibus  de  avisamento  jus- 

*  tkiariorum  pradictorom,  quod  tabs  habeter 
1  et  habebatur  consuetudo,  quod  magnates  et 
'  milites  comitatuum,  ac  cives  et  burgenses  ci- 
1  vitasum  et  busgpram  ad  parliamentum  de 
4  sammonitiane  reaja  veaientes,  ac  eorum  fiwai- 
4  Uares,  ratioae  alicujus  transgressionis,  debiti, 
1  computi,  canyennwnjs,.  contractus  ci(juscon- 

*  qua^  dim  sic  ia  pariiaraemo  regis  morentur, 
,„: _r —  J^-ii    sed  nullum 


House;  and  that  sir  Trevor  Williams  do  go  up. 
with  the  Message  to  the  Lords. 

Sir  Trevor  Williams  reports,  That  he  had / 
attended  the  Lords  with  the  Message  of  this. 
House,  concerning  sir  John  Fagg :  and  that  the 


*  liujusinodi    consuetudinem   fore,  quod  quia 

*  implacitari  debent,  prout  in  brevi  illo  tuppo^ 
'  nitur ;  ideo  consideraturn  est  per  ba rones 
(  predictos,  quod  breve  iilud  disallocetur,  et 
'  quod  pradictus  Johannes  Walsbe  respondeat, 
'  brevi  praedicto  non  obstante  &c.' 

"  The  next  case  is  that  of  Rvver  and  Cosins, 
taken  from  the  plea  roll  of  the  Exchequer,  IliU 
term,  12  Edw.  4,  rot.  7.  Here'  the  defendant 
pleads  the  king's  writ,  in  which  the  custom  is 
set  forth  as  followeth : 

" '  Edwardus  Dei  gratia  rex  &c.  thes.  et 
'  baronibus  suis  de  scaccario,  salutem.    Cum, 

*  secundum  consuetudinem  in  regno  nostro 
'  Angliae  hacteous  obtcntam  et  approbatom, 
'  domini  magnates  et  milites  comitatuum,  ac 
4  cives  et  burgenses  civitatum  et  borgorunv 
( ad  parliamenta  nostra  de  summonitione 
4  nostra  venientes,  et  in  eisdem  morautes 
?seu  residentes,  ac  eorum  familiares  et  ser- 
4  vientes  ratione  alicujus  transgressionis,  com- 
(  puti,  conventions,  beu  alterius  contractus 
1  cujuscunque,  dum  sic  in  parliaments 
4  nostris  morentur,  arrestari  miniine  de- 
'  beuot,  imprisonari,  u  sen  implacitari/'  Et 
'  jam  ex  gravi  querela  &c.  vobis  inandainus 
(  quod,  si  ita  est,  tunc  placito  illi  supersedeatis 
1  omnino  &c.  &c.  Et  prasdiotus  Robertus 
iCosyn  jam  defendens  dicit,  quod  ipse  ad 
1  respondendum  non  compelli  debeat,  et  petit 
'judicium  et  breve  prssdictum  sibiallocari,  jStc.. 

4t  (  Et  super  hoc,  praedictus  Johannes  Ryver 
1  petit,  quod  breve  iilud,  pro  eo  quod  non  habe- 
'  tnr,  nee  unquam  habebatur  talis  consuetudo, 
'  quod  magnates  &c.  minime  debeant  implaci- 
€  tari,  disallocetur.9 

"  Et  super  hoc,  The  barons  with  the  advice 
of  the  judges  of  both  the  other  courts,  recitinj, 
verbatim,  their  opinion  in  the  former  case  of 
Walsh  and  Donne,  '  That  no  such  custeni  ex* 
'  isted  to  prevent  their  being  impleaded/  diaaj- 
low  tbe  writ/' 

Mr.  Hatsell  refers  bis  readers  to  Prynn's  Ob- 
servations on  these  two  cases  in  tbe  4th  Re- 
gister, p.  762,  as  containing  matter  of  much 
parliamentary  instruction,  but  I  have  not  now 
an  opportunity  of  making  such  reference. 

Mr.  Hargrove  {Bee  his  Preface  to  lead 
Hale's  Treatise  on  the  Judicature  of  the  Lords9 
House,  p.  exxxix.]  possesses  a  very  loll  report  ia 
MS.  of  Lord  Chief  Justice  Bridgeman's  learn- 
ed judgment  in  the  Case  of  Ben  von  and  Eve- 
ljn,  C.  B.  Trin.  14  Car.  t,  m  which  after  a 
very  extensive  investigation  of  the  law.  upon 
the  subject,  the  authority  of  the  judges  to  taaa 
conusance  of  questions  of  Privilege  of  Parlia- 
ment is  asserted,  and  that  authority  was  ac- 
cordingly exercised  -ia  mat  Case. 

This  topic  of  the  ansettledness  of  tbe  Lex  et 
ContuetudB  ferlimtnti,  might  **  enlarged  hjr 
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JLords  will  return  an  answer  by  messengers  of 
tjieir  own.. 

May  7.— A  Message  from  the  Lords  by  sir 
William  Beversham,  and  sir  Samuel  Clarke. 

"  Mr.  Speaker,  The  Lords  hare  considered 
of  the  Message  received  from  the  House'of 
Commons,  concerning  privilege  in  the  case  of 
air  John  Fngg,  and  do  return  this  answer, 
That  the  House  of  Commons  need  not  doubt, 
but  that  "  the  Lords  will  have  a  regard  to  the 
*  Privileges  .of  the  House  of  Commons  as  they 
"  have  of  their  own."     , 

May  Q.— A  Committee  was  appointed  to 
inspect  the  Lords  Journals,  to  see  wnat  entries 


the  introduction  of  other  particulars,  such  for 
instances,  as  the  anciently  contested  question, 
Whether  Privilege  of  the  House  of  Commons 
should  be  enforced  by  Writ  of  Privilege 
(operating  as  a  supersedeas),  or  the  Speaker's 
Letter  (operating  as  a  prohibition  or  in- 
junction) ;  the  attempt  made  by  the  House 
of  Lords,  and  successfully  resisted  by  Chief 
Justice  Holt,  to  compel  that  magistrate  to 
give  the  reasons  of  his  judgment  in  Rex  v. 
Knollys  [See  the  Case,  infra.]  ;  the  sharply- 
mooted  question  whether  proceedings  upon  im- 
peachments are  abated  by  dissolution  of  par- 
liament ;  the  changes  in  practice  set  forth 
by  Mr.  Ilargrave  in  his  learned  opinions  on  the 
Cfascs  of  Bond  and  Butler  and  of  Perry  [See  his 
Juridical  Arguments  and  Collections.] ;  the 
uncertainty  which  prevailed  as  to  the  course  to 
be  pursued  when  the  exercise  of  the  royal  func- 
tions was  interrupted  by  his  majesty's  illness 
In  1788;  the  questions  frequently  agitated 
and  perhaps  not  yet  finally  sut  at  rest,  con- 
cerning the  Bishops'  right  ot  judicature  in  cases 
of  blood,  and  the  Lords*  interference  in  money 
bills.  See  also  in  Lord  Shaftesbury's  Case,  a. 
p.  1677,  infra,  the  proceedings  in  the  House 
of  Lords  against  him  and  other  peers,  and  the 
order  for  rescinding  the  same.  But  enough 
-has  already  been  said  upon  the  subject. 

H  All  privileges,**  says  Blackstone,  u  which 
derogate  from  the  common  law  are  now  at  an 
end,  save  only  as  to  the  freedom  of  the  mem- 
ber's person :  which  in  a  peer,  by  the  privilege 
.  of  neerage,  is  for  ever  sacred  and  inviolable ; 
una  in  a  commoner,  by  the  privilege  of  parlia- 
ment, for  forty  days  after  every  prorogation, 
nod  forty  days  before  the  next  appointed 
**eetipg  (2  Lev.  79.]  i  which  is  now  in  effect 
A&  Jong  as  the  parliament  subsists,  it  seldom  be- 
ing prorogated  for  more  than  fourscore  days  at 
*  tune.  At  to  all  other  privileges  which  ob- 
#trpct  the  ordinary  course  of  justice,  they  were 
lestrained  by  the  statutes  12  W.  3,  c.  3.  3 
and  3  Anne  c.  18,  and  11  Geo.  3,  c.  34,  and 
are  now  totally  abolished  by  statute  10  Geo.  3, 
.  fi.  50,  wnicj]  enacts,  that  any  suit  may  at  any 
£ime  be  brought  against  any  peer  or  member 
of  parliament,  their  servants  or  any  other  per- 
son entitled  to  privilege  of  parliament ;  which 
•hall  not  be  impeached  or  delayed  by  pretence 
ffaoy  such  privilege;  except  ttat  the  person 


are  therein  made  against  sir  John  Fagg  n  mem- 
ber of  this  House,  and  to  report  the  same. 

jtfoy  19.  Dr.  Shirley  ordered  by  the  Commons 
to  be  sent  for  in  custody,  to  answer  his  breach 
of  the  Privileges  of  this  House,  in  prosecuting  a 
suit  by  petition  of  appeal  in  the  Lords'  house, 
against  sir  John  Fagg  a  member  of  this  House 
during  the  session  and  privilege  of  parliament. 

And  a  Committee  is  also  appointed  to  in- 
spect the  Lords  Journals,  to  see  what  has  been 
done  in  like  cases;  and  the  said  sir  John 
Fagg  is  ordered  not  to  proceed,  or  make  any 
answer  to  the  said  appeal,  without  the  license 
of  this  House. 

MayW.  Sir  T.Lee  reports  from  the  Committee 

of  a  member  of  the  House  of  Commons  shall 
not  thereby  be  subjected  to  any  arrest  or  im- 
prisonment. Likewise,  for  the  benefit  of  com- 
merce, it  is  provided  by  statute  4  Geo.  3,  c.  S3, 
that  any  trader  having  privilege  of  parliament, 
may  tie  served  with  legal  proress  far  any  just 
debt,  (to  the  amount  of  100/.)  and  unless  be 
makes  satisfaction  within  two  months,  it  shall 
be  deemed  an  act  of  bankruptcy ;  and  that 
commissions  Of  bankrupt  may  be  issued  against 
such  privileged'  traders,  in  like  manner  as  against 
any  other." 

By  stat.  47  G.  3,  st.  2,  c.  40,  it  is  enacted, 
That  when  any  hill  shall  he  exhibited  in  a  court 
of  equity  against  a  member  of  the  House  of 
Commons,  a  sequestration  for  non-appearance 
may  be  obtained,  without  previously  Itaving  a 
copy  of  such  bill  with  such  defendant. 

Mr.  Hntsell  informs  us : 

'*  On  the  meeting  of  the  new  parliament  in 
November,  1774,  a  doubt  was  conceived' whe- 
ther the  act  which  had  lately  passed,  and 
which  had  taken  away  all  privilege  of  parlia- 
ment [the  10th  Geo.  3,  ch.  50.]  from  the  ser- 
vants of  members,  ought  not  ro  have  made 
some  alteration  in  the  form  of  the  Speaker's 
prayer.  I  confess  I  was  of  that  opinion ;  and 
sir  Fletcher  Norton  at  first  intended  to  make 
an  alteration,  by  claiming  all  the  usual  privi- 
leges, except  where  the  same  had  been  varied 
or  taken  away  by  any  act  of  parliament.  And 
accordingly  as  soon  as  he  was  elected  Speaker, 
he  communicated  this  his  intention  to  the 
House.  However,  upon  further  consideration 
and  conversation  with  lord  Apsley  the  Lord 
Chancellor,  he  thought  it  better  to  abide  by  the 
ancient-form:  Lord  Apsley  advised  this  and 
said,  'That  as  no  alteration  had  been  made 
'  formerly  on  the  passing  of  the  act  in  king 
'  WiHiam's  time,  relating  to  the  privilege  of 

*  parliament ;  and  as  whatever  the  Commons 
'  claimed,  neither  the  allowance  of  the  king, 
<  nor  indeed  the  claim  itself,  c*>uld  be  supposed 
'  to  include  privileges  not  warranted  by  law ; 
'  he  was  of  opinion  that  it  would  be  the  safer 

*  way,  in  order  to  prevent  any  difficulties  which 
'  might  arise  upon  an  alteration,  to  adhere  to 
'  the  usual  form ;  and  that  be  was  ready  to 
'  give  the  king's  answer  in  the  accustomed 
'  words.1    Sir  Fletcher  Norte*  ae^aiatqed  It 
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appointed  to  inspect  the  Journals  of  the  House 
of  Lords,  and  the  entries  therein,  in  the  case 
between  Dr.  Thomas  Shirley  and  sir  John 
Fagg  a  member  of  this  House,  That  the 
Committee  had  perused  the  Lords'  Journals, 
and  found  the  entries  to  be  as  follows : 

•'  April  SO.  Thomas  Shirley,  esq.  presented  a 
Petition  to  the  Lords. 

"  Ordered,  That  the  said  sir  John  Fagg  may 
have  a  copy  of  the  said  Petition,  and  put  in 
his  answer  thereunto,  in  writing,  on  friday 
the  7th  day  of  May  next,  at  ten  of  the  clock 
in  the  forenoon,  if  he  thinks  fit. 

"  May  5.  The  Commons  send  a  Message  by 
air  Trevor  Williams: 

"The  Knights,  Citizens,  and  Burgesses  of 
the  House  of  Commons  in  parliament  assem- 
bled/* have  been  informed,  that  there  is  a  Pe- 
tion  of  appeal  depending  before  their  lord- 
ships, at  the  suit  of  Thomas  Shirley,  esq. 
against  sir  John  Fagg  a  member  of  their 
House.  To  which  Petition  he  is,  by  their 
lordships  order,  directed  to  answer  on  Friday 
next,  and  desire  their  lordships  to  take  care  of 
their  privileges. 

"  Answer,  That  this  House  have  considered 
of  their  Message,  «nd  will  send  an  Answer  by 
messengers  of  their  own. 

"Ordered,  That  the  Committee  for  Privi- 
leges do  meet  this  afternoon,  to  consider  of 
the  Message  received  from  the  House  of  Com- 
mons thi»  day,  concerning  Thomas  Shirley, 
esq.  and  sir  John  Fagg,a  member  of  the  House, 
and  search  precedents  in  the  case,  and  report 
to  the  ll6use  ?o  morrow  morning. 

"  May  a.  The  earl  of  Berks  reported, "  That 
the  Committee  of  Privileges  having  met  and 
considered  of  what  was  referred  to  them  in 
the  case  between  Thomas  Shirley,  esq.  and 
sir  John  Fsgg  a  member  of  the  House' of  Com- 
mons, and  the  Message  from  the  House  of 
Commons  thereupon;   have  ordered   him  to 

this ;  and  accordingly  sent  to  acquaint  lord  A  p- 
aley,  that  he  would  make  the  claim  in  the  an- 
cient form  of  words,  without  any  alteration; 
he  did  so,  and  received  the  usual  answer. 

'<  This  matter* therefore,  whether  at  the  time 
decided  right  or  wrong,  is  now  at  rest." 

Upon  this  Mr.  Hatsell,  after  referring  to  st. 
12  and  13  W.  3,  c.  3,  observes : 

"  But  the  difference  between  this  act  and 
the  statute  of  the  10th  of  Geo.  3,  ch.  50,  with 
respect  to  this  question  is,  that  the  former  act 
left  certain  privileges  to  the  servants  of  mem- 
bers ;  so  that  {he  Speaker  might  still  very  pro- 
perly claim  those  privileges,  whatever  they 
were :  But  the  latter  act  expressly  takes  away 
from  servants  all  privilege  whatever,  personal, 
as  well  as  privilege  from  suits :  It  seems  there- 
fore rather  particular,,  that  the  Speaker  of  the 
House  of  Commons  should  pray,  and  the.Lord 
Chancellor  in  his  majesty's  name  should  aflow, 
privileges  to  a  set  of  men,  who,  by  law,  have  no 
privilege  at  all." 

It  appears  that  the  claim  is  still  made  in  the 
HBOtat  form  of  worda;    See  Cobb.  Pari,  Deb. 


report,  That  the  Committee  have  found  that 
the  House  did  refer  the  business  of  Mr.  Hale 
and  Mr.  Slingsby,*  upon  the  like  Message  of  the 
House  of  Commons,  to  the  Committee  of  Privi- 
leges ;  who  did  report  to  the  House,  That  it  is 
the  undoubted  right  of  the  Lords  in  judicature, 
to  receive  and  determine  in  time  of  parliament, 
appeals  from  inferior  courts,-  though  a  member 
of  either  House  be  concerned,  that  there  may 
be  no  failure  of  justice  in  the  land  ;  and  the 
House  did  agree  with  the  Committee  therein  : 
and  thereupon  the  Committee  do  humbly  offer 
to  their  lordships,  upon  this  occasion,  to  take  ■ 
the  same  course,  and  to  insist  upon  their  just 
rights  in  this  particular,  which  their  lord- 
ships will  be  pleased  to  signify  to  the  House 
of  Commons,  in  such  manner  as  they  shall 
tbink  fit," 

"  The  House  agreed  with  the  Committee  in 
this  Declaration,  and^rdered  the  same  to  be 
entered  into  the  Journal- book  of  this  House, 
as  their  Declaration,  viz. 

"  That  it  is  the  undoubted  right  of  the  Lords 
"  in  judicature,  to  receive  and  determine  in 
"  time  of  parliament,  appeals  from  inferior 
"  courts,  though  a  member  of  either  House  be 
"  concerned,  that  there  may  be  no  failure'  of 
"justice  in  the  land." 

"  Then  it  was  moved,,  lliat  the  former 
Answer  sent  to  the  House  of  Commons,  in  the  * 
case  of  Mr.  Slingsby  and  Mr.  Hale,  might  be 
given  now  to  the  House  of  Commons,  in  this 
ca^eof  sir  J.  Fagu ;  and  that  the  Declaration  and 
Keport  agreed  to  this  day,  might  be  added  to  it. 

"  Ihe  Declaration  atme.said  was  read,  and 
the  question  being  put,  Whether  this  »hall  be 
as  a"  part  of  the  Answer  to  be  given  to  the 
House  of  Commons  ?    It  was  negatived. 

"  The  Answer  returned  formerly  to  the 
House  of  Commons,  in  the  case  of  Mr.  Slingsby 
and  Mr.  Hale,  was  in  these  words  ;  "  That  the  . 
"  House  of  Commons  need  not  doubt  but  that 
"  their  lordships  will  have  a  regard  to  the  privi- 
"  vileges  of  the  House  of  Commons,  as  they 
"  have  of  their  own." 

"  The  question  being  put,  Whether  this  An- 
swer shall  he  now  returned  to  the  Message 
from  the  House  of  Commons?  It  was  re- 
solved in  the  affirmative. 

41  May  the  7th,  it  was  sent  accordingly. 

"  May  7.  Whereas  this  day  was  appdinted 
for  sir  John  Fagg  to  put  in  an  Answer  to  the 
petition  and  appeal  of  Thomas  Shirley,  esq. 
depending  in  this  House,  if  he  thought  fit;  the 
said  sir  John  Fagg  appearing  personally  this 
day  at  the  bar,  and  desiring  longer  time  to  put  in 
enAnswer  thereunto ;  It  is  thereupon  ordered, 
That  the  said  sir  John  Fagg  hath  hereby  further 
time  given  him  for  putting  in  his  Answer,  till 
Wednesday  next,  being  the  12th  day  of  this  in* 
sunt  May,  at  ten  o'clock  in  the  forenoon." 

House  of  Loads,  May  14. 

The  Lord  Mohun  acquainted  the  House  of 

■  > 

*  See  the  quotation  from  Hargrave  concern* 
ing  this  aiair,  at  the  end  of  this  Case* 
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lords,  "  That,  going  out  of  this  House  into  the 
Lobby,  Dr.  Thomas  Shirley,  calling  to  hi*  lord- 
ship, told  him,  That  a  messenger  of  the,  House 
of  Commune  had  arrested  bun,  by  virtue  of  a 
Warrant  under  the  Speaker's  hand,  dated  the 
Hth  of  this  instant  May ;  and  told  him  he 
would  not  leave  htm,  hot  follow  htm  until  be 
submitted  himself:  upon  this,  the  messenger 
came  to  the  lord  Mohun,  and  delivered  hun 
the  Warrant ;  who  having  read  it,  the  officer 
would  have  snatched  it  out  of  his  hand  ;  bat 
iu*  lordship  told  him,  he  would  carry  it  where 

.  another  use  should  be  made  of  it" 

And  his  iordship  presented  the  said  Paper 

to  this  House ;  which  was  read  as>  followeth  ; 

*  By  virtue  of  an  order,  made  the  13th  day 

f  of  May  .1675,  hy  (he  honourable  the  House 

4  of  Commons  assembled  in  parliament,  these 

'  f  are  to  require  and  authorise  you  forthwith  to 

*  apprehend  Dr.  Thomas  Shirley,  and  bring  be* 

*  fore  the  House,  to  anlwer  ,bis  breach  of  pri- 

*  vilege,  in  prosecuting  a  suit,  by  petition  of  ap- 
.'  peat,  id  the  Lords  House,  against  strJohn  Fagg 

*  .a  member  of  this  House:  And  for  so  doing, 
f  this  shall  be  vour  Warrant.  Given  under  my 
<  handoo  Friday  the  14th  day  of  May,  in  the, 

*  27th  year  of  the  reign  of  our  sovereign  lord  king 
'  Charles  the  second,  etc.    Annoque  Domini 

*  167$.  '  Edwaad  Seymour,  Speaker/ 

*  To  sir  James  NorthfbHc  knight,  one  of 
his  majesty's  Serjeants  at  arms  in  ordi- 
nary now  attending  the  bon.  House  of 
Commons,  bis  deputy  or  deputies." 

The  House  took  this  matter  into  considera- 
tion, as  being  a  violation  of  their  Privileges. 
And  after  some  debate,  a  question  beiug  put, 
«  Whether  Dr.  Thomas  Sbirlev  shall  be  now 
•called  in  ?"  It  was  resolved  in  the  affirmative. 

Upon  this  Dr.  Thomas  Shirley,  Patrick  Por- 
ter, and  Richard  Clayton,  were  examined,  upon 
H>etb,  at  the  bar,  concerning  this  business. 

*  After  a  further  debate,  it  is  ordered,  That 
this  Message  should  be  sent  to  the  House  of 
Comniens;  viz.  "That  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  having 
received  a  Warrant  brought  before  them,  for 

»tbe  apprehending  Dr.  Thomas  Shirley,  signed 
"  Edw.  Seymour,  Speaker,"  which  they  have 
herewith  seat  to  be  shewed  to  the  House  of 

'  Common  %  do  desire  to  know  from  that  House, 
whether  it  be  a  Warrant  ordered  by  that  House 
or  no  Tf 

This  Message  was  sent  by  sir  M.  Brampston 
and  sir  Wm.  Glascocke :  who  are  to  let  the 
House  of  Commons  know, "  That  they  are  ap- 
pointed to  return  with  the  original  Warrant.'' 

Hoes*  of  Commons,  May  14. 

Sir  John  Fagg  put  in  his  Answer  to  the  pe- 
tition of  Mr.  Surfey.— A  debate  arising  there- 
'  upon,  touching  the  privilege  of  the  House, 

Resolved,  That  the  Appeal  brought  by  Dr, 
Shirley  in  the  House  of  Lords,  against  sir  John 
Fagg,  a  member  of  this  House,  and  the  pro-j 
eeedihgs .  thereupon,  are  a  breach  of  the  un- 
doubted right  and  privileges  of  this  House." 


The  House  of  Commons  being  informed,  that 
the  Warrant  of  this.  House  for  taking  of  the  said 
Dr.  Shirley  into  custody,  was  forcibly  takea 
away  and  detained  from  the  Serjeant  at  arms 
his  deputy,  attending  this  House,  by  the  lord 
Mohun  j*  And  the  Serjeant's  deputy  being  call- 
ed in  and  examined  as  to  the  matter  of  fact 
gave  this  testimony : 

"  That  he  fouad  Dr.  Shirley  in  the  inner 
lobby  of  the  House  of  Lords,  and  that  he  came 
to  him,  and  desired  to  speak  with  hire,  and  ac* 

2uaintad  him  that  he  had  a  warrant  from  the 
louse  of  Commons  to  apprehend  him,  and  de- 
sired to  know,  whether  he  could  sihew  him  any 
reason  to  excuse  him,  that  he  might  not  serve 
the  warrant'ott  hun  :  aad  that  he  likewise  told 
him,  that  he  would  not  execute  the  warrant  oo 
him  id  that  place,  but  desired  of  him,  that  lie 
would  go  along  with  him  freely ;  and  (hat  is 
case  he  would  not,  he  would  take  his  oppor- 
tunity in  another  place. 

"  And  that  the  said  lord  Mohun  coming  in, 
in  the  mean  time,  required  him'  to  shew  bis 
warrant ;  which  he  producing,  the  lord  Mohun 
laid  hands  on  it,  and  held  it  so  fast,  tbat.it  was 
in  danger  of  being  torn,  and  that  therefore  he 
was  forced  to  part  with  it,  and  desiring  to  have 
it  again,  the  lord  Mohun  refused  it,  but  car- 
ried the  warrant  into  the  Hoyse  of  Lords. 
That  Dr.  Shirley  afterwards  refused  toga  along 
withiiim(»aying,  that  he  was  not  then  his  pri- 
soner ;  and  that  several  persons  interposing, 
the  doctor  escaped  from  them."  Upon  debate, 
.  Resolved,  "  That  a  Message  he  sent  to  the 
Lords  to  complain  of  the  lord  Mohun  for 
forcibly  taking  away  and  detaining  the  warrant 
of  this  House,  from  the  deputy  Serjeant  at  arms, 
for  taking  of  Dr.  Sbirlev  into  cuttody;  and  to 
demand  the  justice  of  the  Lords  House  against 
the  saio*lord  Mohun.19 

And  that  the  lord  Aacram  do  go  up  to  the 
Lords  with  the  Message. 

Ordered,  That  Mr.  Speaker  do  issue  forth 
a  new  warrant  to  the  serjeant  at  arms  attend- 
ing this  bouse,  for  apprehending  Dr,  Thomas 
Shirley,  to  answer  his  breach  of  privilege,  for 
prosecuting  a  suit  by  petition  of  appeal  iu  the 
Lords,  House,  against  sir  John  Fagg  a  member 
of  this  House,  during  the  session  and  privilege 
of  parliament. 

House  of  Lords,  May  H. 

A  Message  was  brought  from  the  Commona, 
by  the  earl  of  Anoram  and  others,  to  this  effect : 

"  My  Lords;  I  am  commanded,  by  the 
knights,  citizens,  and  burgesses  of  the  House  of 
Commons,  to  complain  to  your  lordships  of  the 
lord  Mohun,  for  forcibly  tajpajr,  «ad  detaining 
from  the  deputy  serjeant  of  this  House,  the 
warrant  of  this  House,  for  the  apprehending 
of  Dr.    Thomas  Shirley;  and   demand   the 

•  Possibly  father  of  the  Lord  Mohun  who 
was  twice  tried  for  murder.  See  the  .cases  a.  p. 
1693,  and  1699  infra.  In  the  first  of  those 
cases  the  brd-bigb-steward  speaks  to  him  as 
being  at  that  tine  a  very  young  i 
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and  that  this  Answer  be  retorned/'  That  this 
House  will  consider  of  the  Message.* 

The  messengers  being  called  in,  Mr.  Speaker 
does  acquaint  thetn,  that  the  House  will  con* 
sider  of  the  Message. 

Resolved,  That  the  Message  last  receirtd 
from  the  Lords,  is  an  unparliamentary  Message; 

Resolved,  That  a  Conference  be  desired  to 
be  had  with  the  Lords  npon  the  subject  matter 
of  the  last  Messnge  received  from  the  Lords. 

Resolved,  That  it  be  referred  to  Mr.  Gar- 
raway,  &c.  to  draw  up  Reasons  to  be  offered  at 
the  said  Conference. 

'  Then  the  House  being  informed,  that  there 
is  a  cause  upon  an  appeal  brought  up.  by  sir 
Nicholas  Stoughton,  against  Mr.  Onslow,  a 
member  of  this  House,  appointed  to  be  heard 
at  the  bar  of  the  Lptds  House : 

Resolved,  That  a  message  be  sent  to  the 
Lords  to  acquaint  them,  that  this  House  has  re- 
ceived information  that  there  is  a  cause  upotf 
an  appeal  brought  by  sir.  Nicholas  Stooghton 
against  Mr.  Onslow  a  member  of  this  House, 
appointed  to  be  beard  at  the  bar  of  their  House, 
on  Monday  next ;  and  to  desire  their  lordships 
to  have  regard  to  the  privileges  of  this  House  : 
And  that  sir  Richard  lemple  do  go  up  with  the 
Message  to  the  Lords. 

Ordered,  That  Mr.  Onslow  do  not  appear 
any  further  in  the  prosecution  of  the  Appeal 
brought  against  him  by  sir  Nicholas  Stoughton, 
in  the  House  of  Lords. 

Ordered,  That  sir  Nicholas  Stoughton  be 
cent  for  in  custody  of  the  serjeant  *t  arms  at-, 
tending  this  House,  to  answer  his  breach  of 
privilege  in  prosecuting  a  suit  in  the  House  of 
LordsKagainst  Arthur  Onslow,  esq.  n  member 
of  this  House,  during  the  session  and  privilege 
of  parliament. 

Resolved,  That  whoever  shall  appear  at  the^ 
bar  of  the  Lords  House,  to  prosecute  any'  suit 
against  any  member  of  this  House,  shall  be 
deemed  a '  breaker  and  infringer  of  the  rights 
and  privileges  of  this  House. 


justice  of  your  lordships  against  lord  Mohun." 

Ordered,  That  this  Answer  be- returned  to 
this  Message  brought  from  the  House  of  Com- 
mons :  "  That  this  House  hath  considered  of 
the  Message,  and  the  matter  therein  complained 
of;  and  do  find  that  the  lord  Mohun  hath 
done  nothing  herein  but  what  was  according 
to  his  duty." 

The  messengers  were  called  in  ;  and  the 
lord-keeper  gave  ihem  the  answer  abovesaid. 

Whereas  Thomas  Shirley,  esq.  his  majesty's 
physician  in  ordinary,  hath  a  cause  depending 
in  this  House,  by  way  of  appeal,  against  sir  John 
Fagg,  a  member  of  the  House  of  Commons, 
and,  by  law  and  course  of  parliament,  ought 
to.  have  prnilege  and  freedom  from  arrest : 

It  is  ordered,  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  "  That  the  said 
Thomas  Shirley  be,,  and  he  is  hereby,  privi- 
leged and  protected  accordingly,  by  the  autho- 
rity of  this  House,  during  the  depending  of  his 
said  cause  in  this  House  ;  and  all  persons  what- 
soever are  hereby  prohibited  from  arresting 
or  otherwise  molesting  the  said  T.  Shirley  upon 
any  pretence  whatsoever,  as  ihey  and  every  of 
them  will  answer  the  contrary  to  this  House." 

House  of  Comxoxs,  May  15. 

'  The  lord  A  ncram  reports,  from  the  Lords,  that 
he  had  in  obedience  to  the  commands  of  the 
House  of  Commons  attended  the  Lords,  and  deli- 
vered the  Message  concerning  the  lord  Mohun's 
taking  away  and  detaining  the  warrant  for  ap- 
prehending Dr.  Shirley  :  And  that  the  Lords 
had  returned  this  Auswer  ; 

"  Gentlemen  of  the  House  of  Commons  ; 
The  Lords  have  considered  of  your  Message, 
and  of  the  complaint  therein  ;  and  they  return 
you  this  Answer,That  they  find  lord  Mohun  hath 
done  nothing  but  what  is  according  to  his  duty.91 

Resolved,  That  the  appeal  brought  by  t)r. 
Shirley  iu  the  House*  of  Lords  against  Sir 
John  Fagg,  a  member  of  the  House  of  Com- 
mons, and  the  proceedings  thereupon,  is  a 
breach  of  the  undoubted  Rights  and  Privileges 
of  the  House  of  Commons  ;  and  therefore  the 
Commons  desire,  that  there  be  no  further  pro- 
ceedings in  that  cause,  before  their  lordship?. 

Ordered,  That  a  Conference  be  desired 
with  the  Lords  concerning  the  privileges  of  this 
House,  in  the  Case  of  sir  John  Fagg  ;  and  that 
sir  Thomas  Lee  do  go  op  to  the  Lords  to  de- 
sire a  Conference. 

A  Message  from  the  Lords  by  sir  Monde- 
ford  Brampston,  and  sir  William  Glascock  : 

"  Mr.  Speaker*;  We  are  commanded  to  let 
this  House  know,  that  the  Lords  spiritual  and 
temporal  assembled  in  parliament,  have  re- 
ceived a  Warrant,  signed  Edward  Seymour, 
which  they  have  appointed  us  to  shew  yon ; 
and  desire  to  know,  whether  it  be  a  warrant 
ordered  by  this  House  F 

The  matter  of  the  Message  being  debated, 
the  question  being  pat,  that  the  word  •  unpar- 
'  liatnentary,*  be  part  of  the  Answer  to  the 
Lords  Message. — It  passed  in  the  negative. 

Resolved,  That  the  messengers  be  called  in, 


House  op  Lords,  May  17. 

The  Messengers  sent  to  the  House  of  Com- 
mons on  Friday  last,  with ,  the  Message  con* 
cerning  the  business  between  Dr.  Tho.  Shirley 
and  sir  John  Fagg,  return  with  this  Answer  :   • 

That  they  have  delivered  their  lordships 
Message,  with  the  warrant,  to  the  House  of 
Commons;  who  return  this  answer,  That thej 
will  consider  of  their  lordships  Message,  as  to 
return  of  the  warrant  (which  they  demanded  J, 
they  had  no  answer  from  the  House  of  Commons. 

A  Petition  of  .sir  Nicholas  Stoughton  was 
read ;  complaining,  "  That  there  is  an  Order  of 
the  House  of  Commons  issued  out,  to  attach 
his  person,  and,  so  deprive  him  of  his  liberty 
from  following  his  Appeal  depending  in  this 
House  against  Mr.  Onslow." - 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Thomas  Lee  and  others';  who 
did,  in  the  name  of  the  House  of  Commons, 
desire  a  Conference,  touching  their  Privileges 
in  the  case  of  sir  John-  Fagg. 


1135]  STATE  TRIALS,  27  Charles  II.  1615.— Case  of  Prw&gcqf  Parliament :  £1136 


The  Answer  returned  was  :  That  this  House 
.  agrees  to  a  Conference,  and  do  appoint  the 
same  to  be  presently,  in  the  Painted  Chamber. 
The  Lord-Keeper,  the  Lord-Privy-seal,  E» 
Bridgwater,  £.  Bolin broke,  £.  Shaftsbury. 
Bp.  Sarotn,  Bp.  Rochester,  Ld.  Hollis,  were 
appointed  reporters  of  this  Conference. 

The  House  was  adjourned  daring  pleasure, 
and  the  Lords  went  to  the  Conference  t  which 
being  ended,  the  House  was  resumed. 

Then  the  Lord  Keeper  and  the  rest  of  the 
Reporters  gare  the  House  a  Report  of  the  ef- 
fect of  the  late  Conference ;  wtych  was, 
"  to  communicate  to  their  lordships,  by  sir 
Richard  Temple  (who  said  he  was  appointed  by 
the  House  of  Commons  to  communicate  to  you), 
a  Resolve  of  that  House  ;  viz.  Resolved,  &c. 
That  the  appeal  brought  by  Dr.  Shirley,  in  the 
House  of  Lords,  against  sir  John  Fagg,  a  mem- 
ber of  the  House  of  Commons,  and  the  pro- 
ceeding thereupon,  is  a  breach  of  the  undoubted 
rights  and  privileges  of  the  House  of  Commons ; 
and  therefore  the  Commons  desire,  that  there 
be  no  further  proceedings  in  that  cause  before 
their  lordships." 

The  House  took  the  matter  of  this  Confer- 
ence into  consideration  ;  and,  after  a  serious 
debate,  made  this  declaration  following  ; 

"  The  Lords  do  order  and  declare,  That  it 
is  the  undoubted  right  of  the  Lords,  in  judica- 
ture, to  receive  and  determine,  in  time  of  par- 
liament, appeals  from  inferior  courts,  though  a 
member  of  either  House  be  concerned  therein, 
that  there  may  be  no  failure  of  justice  in  the 
land ;  and  from  this  right,  and  the  exercise 
thereof,  the  Lords  will  notdepsrt." 

A  Message  was  brought  from  the  House  of 
Commons,  t>y  sir  Richard  Temple  and  others; 
To  acquaint  their  lordships,  that  the  Commons 
bare  received  information,  that  there  is  a  cause 
upon  an  appeal  brought  by  sir  Nicholas  Staugh- 
ton  against  Mr.  Onslowe,  a  member  of  the 
House  of  Commons,  to  be  heard  at  the  bar  of 
their  Lordships  House  on  this  day  ;  and  to  de- 
sire their  Lordships  to' have  regard  to  the  privi- 
leges of  the  House  of  Commons. 

The  Messengers  were  called  in;  and  had  this 
answer  returned  to  their  Message : 

4t  That  the  Lords  haye  considered  of  their 
"Message :  and  do  declare,  That  it  is  the  un- 
doubted right  of  the  Lords,  in  judicature,  to  re- 
ceive and  determine,  in  time  of  parliament,  ap- 
peals from  inferior  courts,  though  a  member  of 
either  House  be  concerned  therein,  (hat  there 
may  be  no  failure  of  justice  in  the  land;  and 
from  tuis  right,  and  the  exercise  thereof,  the 
Lords  will  not  depart." 

The  House,  taking  the  petition  of  sir  Nicho- 
las Staughton  into  consideration,  made  this  en- 
iuiofc  Ora>r :  < 

"  Upon  reading  the  petition  of  sir  Nicholas 
Staughton ;  shewing.  That,  having  an  appeal 
depending  in  this  House,  against  Arthur  On- 
flow, esq.  a  member  of  the  House  of  Com- 
mons, he  is  in  danger  of  being  arrested,  by  an 
order  of  the  House  of  Commons,  for  that  ap- 
jj*al;  and  therefore  prayetb  the  protection  of  I 


this  House,  that  he  may  have  liberty  to  prose* 
cute  his  said  appeal  with  freedom  :  It  is  there- 
upon Ordered,  That  the  said  sir  Nicholas 
Staughton,  and  his  attorney,  and  such  other 
person  or  persons  as  he  shall  employ  in  prose- 
cuting the  said  appeal  before  this  House,  be, 
aud  are  hereby,  privileged  and  protected  ac- 
cordingly by  this  House,  during  the  depending 
of  the  said  appeal  before  this  House;  and  all 
persons  whatsoever  are  hereby  prohibited  from 
arresting,  imprisoning,  or  otherwise  molesting, 
the  said  sir  Nicholas  Staughton,  or  his  said  at- 
torney or  agents  upon  any  pretence  whatsoever, 
during  the  time  aforesaid,  as  they  and  every 
of  them  will  answer  the  contrary  to  this  House." 

House  of  Commons,  May  17. 

Sir  Richard  Temple  reports,  That  the  per* 
son  appointed  had  attended  the  Lords,  and 
delivered  the  Vote  of  this  House,  concerning 
the  Appeal  brought  by  Dr.  Shirley  against  sir 
John  Fagg. 

Sir  Thomas  Lee  reports  from  the  committee 
appointed  to  draw  up  Reasons  for  the  Con- 
ference to  be  had  with  the  Lords,  Reasons 
agreed  oy  the  committee;  which  areas  follow, 

"  For  that  the  Message  is  by  way  of  interro- 
gatory upon  the  proceedings  of  the  House  of 
Cotnnjonsf  in  a  case  concerning  the  privilege  of 
a  member  of  that  House,  of  which  they  are  pro* 
per  judges.  For  that  the  matter  of  the  Message 
carries  in  it  an  undue  reflection  opou  the 
Speaker  of  the  House  of  Commons.  For  that 
the  matter  of  the  Message  doth  highly  reflect 
upon  the  whole  House  of  Commons,  in  their 
Lordships  questioning  that  House  concerning 
their  own  orders ;  which  they  have  the  more 
reason  to  apprehend,  because  the  day  before 
this  message  was  brought  to  them,  the  warrant 
was  owned  by  the  complaint  of  the  House  of 
Commons  to  their  lordships,  that  the  same  was 
taken  and  detained  from  a  servant  of  theirs,  by 
a  peer;  which  imports, that  the  question  in  that 
Message  could  not  be  for  information  only,  and 
so  tends  to  interrupt  that  mutual  good  corre- 
spondency, which  ought  to  be  preserved  in- 
violably between  the  two  houses  of  parliament. 

House  of  Commons,  Mmy  18. 

Sir  Richard  Temple  reports  from  the  Lords, 
That  he  had  attended  their  lordships  accord- 
ing to  the  command  of  this  House,  with  the 
Message  in  the  case  of  Mr.  Onslow  ;  to  which 
the  Lords  returned  an  answer,  which  being  ia 
writing,  was  delivered  in  at  the  clerk's  table, 
and  read ;  and  is  as  followetn : 

"  The  Lords  do  declare,  That  it  is  the  un- 
doubted right  of  the  Lords  in  judicature,  to 
receive  and  determine  in  time  of  parliament 
appeals  from  inferior  courts,  though  a  member 
of  either  House  be  concerned,  that  there  may 
be  no  failure  of  justice  in  the  land :  and  from 
this  right,  and  the  exercise  thereof,  their  lord* 
ships  will  not  depart.*' 

The  matter  of  the  Lords  Answer  being  de- 
bated, Resolved,  "  That  it  is  the  undoubted 
right  of  this  House,  that  none,  of  their 
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ben  be  summoned  to  attend  the  House  of 
Lords  during  the  sitting  or  privilege  of  parlia- 
ment/' 

Ordered,  That  Sir  Henry  Ford  do  go  up 
to  the  Lords,  to  desire  a  Conference  upon 
the  subject-matter  of  their  Message  con- 
cerning the  Warraut  for  apprehending  Dr. 
Shirlej. 


.    House  or  Lords,  May  19. 

The  same  Lords  that  reported  the  last  Con- 
ference with  the  Commons  are  appointed  to. 
report  this  Conference  the  Lords  are  going  to. 
The  House  was  adjourned  during  pleasure,  and 
the  Lords  went  to  the  Conference ;  which  being 
ended,  the  House  was  resumed. 

The  Lord  Keeper  reported  the  effect  of  the 
Conference;  which  was  managed  by  Mr. 
Powle,  who  said,  "  That  the  House  of  Com- 
mons had  desired  this  Conference  upon'  the 
subject-matter  of  the  Message  which  the  Lords 
sent  to  them  the  14th  of  May,  concerning  the 
Warrant  for  apprehending  of  Dr.  Thomas  Shir- 
ley ;  to  which  that  House  had  returned  An- 
swer, That  they  would  consider  of  it ;  and 
they  found  great  cause  so  to  do,  it  being  a 
strange  and  unusual  Message,  and  that  for  these 
reasons  following:  For  that  this  Message  is  by 
way  of  interrogatory  upon  the  proceedings  of  the 
House  of  Commons,  in  a  case  concerning  the 
privilege  of  a  member  of  that  House,  of  which 
they  are  proper  judges.  2.  For  that  the  matter 
of  the  Message  carries  in  it  an  undue  reflec- 
tion upon  the  Speaker  of  the  House  of  Com- 
mons.  S.  For  thaube  matter  of  the  Message 
doth  also  highly  reflect  upon  the  whole  House 
of  Commons,  in  their  lordships  questioning  that 
House  concerning  their  own  Orders;  which  they 
have  the  more  reason .  to  apprehend,  because- 
the  day  before  the  Message  was  brought  to 
them,  the  warrant  was  owned,  by  the  complaint 
of  the  House  of  Commons  to  their  lordships, 
that  the  same  was  taken  and  detained  from  a 
servant  of  theirs  by  a  Peer;  which  imports 
that  the  question  in  that  Message  couid  not  be 
for  information  only,  and  so  tend*  to  interrupt 
that  mutual  good  correspondency  which  ought 
to  be  preserved  inviolably  between  the  two 
houses  of  parliament.  Then  sir  Thomas  Lee 
added,  That  the  House  of  Commons  had  here- 
upon resolved,  That  it  was  an  unparliamentary 
Message." 

Upon  this,  the  House  made  this  Order  fol- 
lowing v 

u  It  is  Ordered,  by  the  Lords  spiritual  and 
temporal  in  parliament  assembled,  That  it  be 
referred  to  the  Committee  for  Privileges,  to 
consider  and  prepare  what  is  fit  to  be  done 
upon  the  matters  offered  this  day  by  the  House 
of  Commons,  at  a  Conference  had  touching  the 
Message  of  the  Lords  concerning  the  warrant 
for  apprehending  Dr.  Thomas  Shirley,  and  re- 
port unto  the  House ;  and  that  the  committee 
meet  this  afternoon/' 

House  or  Convoys,  May  20. 

Air  Thomas  Lee  reports,  from  the  Commit- 

YOL,  VI, 


tee  appointed  to  draw  up  Reasons  to  be  offered 
at  the  Conference  to  be  had  with  the  Lords 
upon  the  Privileges  of  this  House,  contained  in 
the  Lords'  Answer  to  the' last  Message  of  this 
House,  in  the  case  of  Mr.  Onslow;  which 
Reasons  were  twice  read,  and  with  some  al- 
terations at  the  clerk's  table  (upon  tho  question 
severally  put)  agreed  to :  which  are  as  follow, 
viz'. 

1.  "  That  by  the  laws  and  usage  of  parlia- 
ment, privilege  of  parliament  belougs  to  every 
member  of  the  House  of  Commons,  in  all 
cases.,  except  treason,  felony,  and  breach  of 
the  peace ;  which  hath  often  been  declared  in 
parliament,  without  any  exception  of  appeals 
before  the  Lords.  " 

«.  "  That  the  reason  of  that  privilege  is, 
that  the  members  of  the  House  of  Commons 
may  freely  attend  the  public  affairs  of  that 
House,  without  disturbance  or  interruption; 
which  doth  extend  as  well  to  appeals  before 
the  House  of  Peers,  as  to  proceedings  in  other 
courts. 

3.  "  That  by  the  constant  course  and  usage 
of  parliament,  no  member  of-  the  House  of 
Commons  can  attend  the  House  of  Lords, 
without  the  especial  leave  of  that  House  first 
obtained,  much  less  be  summoned  or  compel- 
led so  to  do. 

4.  "  If  the  Lords  shall  proceed  to  hear  and 
determine  any  appeal  where  the  party  neither 
can,  nor  aught  to  attend,  such  proceedings 
would  be  contrary  to  the  rules  of  justice. 

5.  "  That  the  not  determining  of  an  appeal 
against  a  member  of  the  House  of  Commons,  is 
not  a  failure  of  justice,  but  only  a  suspension  of 
proceedings  in  a  particular  case,  during  the 
continuance  of  that  parliament,  which  i*  hut 
temporary. 

6.  "  That  in  ca;e  it  were  a  failure  of  jus- 
tice, it  is  not  to  be  remedied  by  the  House 
of  Lords  alone,  but  it  may  be  by  act  of  parlia- 
ment." 

Then  sir  Trevor  Williams  reports  from  the 
Lords,  That  he  had  attended,  and  desired  a 
Conference  with  the  Lords  on  the*  Privilege  of 
this  House,  contained  in  the  Lords  Auswer  to 
the  Message  of  this  House,  in  the  case  of  Mr. 
Onslow:  And  that  the  Lords  will  return  an  An- 
swer by  messengers  of  their  own. 

Mr.  Powle  reports,  from  the  Conference 
had  with  the  Lords  upon  the  subject  matter  of 
the  former  Conference,  concerning  the  War- 
rant for  apprehending  Dr.  Shirley,  That  the 
Lords  had  returned  an  Answer  to  the  Reasons 
of  this  House,  delivered  at  the  former  Confer- 
ence, and  are  as  follow  : 

"  The  Lords  have  appointed  this  Conference, 
upon  the  subject  matter  of  the  last  Conference, 
and  have  commanded  us  to  give  these  Answers 
to  the  Reasons  and  other  matters  then  delivered 
by  the  House  of  Commons. 

"  To  the  first  Reason  the  Lords  conceive, 
that  the  most  natural  way  of  being  ir. formed, 
is  by  way  of  question  ;  and  seeing  a  paper  here 
which  did  reflect  upon  the  privileges  of  the 
Lords'  House,  their  lordships  would  not  pro* 

4D 
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Lords  at  the  last  Conference?  it  passed  in  the 
negative. 


eeed  apon  it  till  they  were  assured  it  was  owned 
by  the  House  of  Commons  :  But  the  Lords  had 
no  occasion  at  that  time,  nor  do  they  now  think 
fit  to  enter  into  the  debate  of  the  House  of 

%  Commons  being  or  not  being  proper  judges  in 
the  case  concerning  the  privilege  of  a  member 
of  that  House ;  their  lordships  necessary  con- 
sideration upon  sight  of  that  paper,  being  only, 

iiow  far  the  House' of  Commons  ordering  (if 
that  paper  was  theirs)  the  apprehension  of  Dr. 
Shirley,  for  prosecuting  his  appeal  before  the 
Lords,  did  entrench  upon  their  lordships'  both 
privilege  and  undoubted  rights  of  judicature  in 
the  consequence  of  it,  exempting  all  the  mem- 
bers of  both  Houses  from  the  judicature  of  this 
the  highest  court  of  the  kingdom ;  which  would 
cause  a  failure  of  that  supreme  justice,  not 
admini&trable  in  any  other  court,  and  .which 
their  lordships  will  never  admit. 

"  As  to  the  second  Reason,  the  Lords  an- 
swer, That  they  do  not  apprehend  bow  the 
matter  of  this  Message  is  any  reflection  upon 
the  Speaker  of  the  House  of  Commons. 

"To  the  third  Reason.  The  Lords  cannot 
imagine  how  it  can  be  apprehended  in  the 
least  to  reflect  upon  the  House  of  Commons, 
for  the  House  of  Peers,  upon  a  paper  produced 
to  their  lordships,  in  form  of  a  warrant  of  that 
House,  whereof  doubt  was  made  among  the 
Lord's,  whether  any  such  thing  had  been  or- 
dered by  thai  House,  to  enquire  of  the  Com- 
mons, whether  such  warrant  was  ordered  there 
or  no  ?  And  without  such  liberty  used  by  the 
Lords,  it  will  be  very  hard  for  tneir  lordships 
Co  be  rightly  informed,  so  as  to  preserve  a  good 
correspondence  between  the  two  Houses, 
which  their  lordships  shall  endeavour;  or  to 
know  when  warrants  in  the  name  of  that  House 
are*"true  or  pretended  :  And  it  is  so  unground- 
ed an  apprehension,  thnt  their  lordships  intend- 
ed any  reflection  in  asking  that  question,  and 
not  taking  notice  in  their  Message  of  the  com- 
plaint of  the  House  of  Commons  owning  that 
warrant,  that  the  Lords  had  sent  their  Message 
concerning  that  paper  to  the  House  of  Com- 

4  mons,  before  the  Lords  had  received  the  said 
Commons'  complaint. 

"  But  their  lordships  have  great  cause  to  ex- 
cept against  the  unjust  and  strained  reflection 
of  that  House  upon  their  lordships,  in  assert- 
ing that  the  question  in  the  Lords'  Message 
could  not  be  for  information,  as  we  affirm,  but 
tending  to  interrupt  the  mutual  correspondence 
between  the  two  Houses;  which  we  deny,  and 
had  not  the  least  thought  of. 

"The  Lords  have  further  commanded  us  to 
say,  That  they  doubt  not  when  the  House  of 
Commons  have  received  whatwe  have  deliver- 
ed at  this  Conference,  they  will  be  sensible  of 
their  error,  in  calling  our  Message  strange, 
Unusual,  or  unparliamentary.  Though  we 
cannot  but  take  notice,  that  their  Answer  to 
our  Message,  That  they  would  consider  of  it, 


Resolved,  That  a  Free  Conference  be  desired 
with  the  Lords  upon  the  matter  delivered  at 
the  last  Conference;  and  that  the  former 
managers  do  attend,  and  manage  the  Free  Con- 
ference. 

May  SI.     x 

The  House  resolved  on  Wednesday  next  to 
proceed  in  the  further  consideration  of  that 
part  of  the  Message  relating  to  appeals  from 
inferior  courts.  Sir,  Trevor  Williams  ordered 
to  go  up  to  the  Lords,  to  desire  a  Conference 
upon  the  privileges  of  this  House,  contained  in 
their  Answer  to  the  Message  touching  Mr.  On- 
slow's ca*e,  which  he  accordingly  did ;  and 
reports,  That  the  Lords  will  return  an  Answer 
thereto  by  messengers  of  their  own* 

House  of  Loans,  May  ?r. 

A  Message  was  brought  from  the  House  of 
Commons,  'by  Sir  Thomas  Lee  and  others,  to 
this  effect : 

"  That  the  House  of  Commons  heretofore  did 
desire  a  Conference,  touching  their  privileges, 
in  the  case  of  Mr.  Onslow ;  and  their  lordships 
returned  Answer,  That  their  lordships  would 
send  an  Answer  by  messengers  of  their  own. 
The  House  of  Commons  looks  upon  this  as  a 
case  of  great  consequence  to  the  privileges  of 
their  House ;  and  therefore  now  desire  a  Con- 
ference, concerning  the  privilegesof  their  House 
in  the  case  of  Mr.  Onslowe." 

The  Lords  entered  into  a  serious  debate  of 
this  Message,  and  a  paper  was  offered  to  the 
House,  as  an  Answer  to  be  returned  to  this 
Message.  The  said  Paper  was  read,  as  follow- 
ed: 

"  The  Lords  have  considered  of  their  Message: 
and  shall  be  ever  ready  to  grant  the  House  of 
Commons  a  Conference,  in  any  thing  which 
may  concern  the  privileges  of  their  House: 
but  they  find  that  the  desire  of  this  Conference 
is  upon  the  same  ground  with  the  former  Mes- 
sage of  19th  instant,  which  was  upon  the  An- 
swer sent  by  the  Lords  in  the  case  of  Mr.  Onslow 
on  the  17th  instant,  wherein  the  whole  case 
concerns  the  judicature  of  the  Lords,  on  which 
they  can  admit  of  no  debate,  not  grant  any 
Conference/' 

The  question  being  put,  "  Whether  the  An- 
swer which  shall  be  returned  to  this  Mesean 
from  the  House  of  Commons  shall  be  the  sub* 
stance  contained  in  this  Paper?" 

It  was  resolved  in  the  negative. 

Memorandum,  Before  the  putting  of  the 
abovesaid  question,  these  Lords  following  de- 
sired-leave to  enter  their  djssents,  if  the  ques- 
tion was  carried  in  the  negative,  which  accord- 
ingly they  did : 

"  Because,  they  do  humbly  conceive,  this 


have  come  from  that  House.9' 

The  Question  being  put,  Whether  the  Honse 
t*  satisfied  with  the  Reasons  delivered  by  the 


was  the  first  of  that  kind  that  we  can  find  to    Question  being  carried  in  the  negative,  deprives 


this  house  of  the  advantage  of  making  use  of 
that  Answer  to  the  House  of  Commons,  which 
would  have  been  the  surest  way  to  here  justi* 
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fied  and  preserved  the  right  of  the  Lords  in  ju- 
dicature upon  this  occasion.    (Signed)        J. 

BftlDGWATEJl.      MOHUN.      StaMFOHD.      GllEY 
DE   RoLfcESTON. 

Then  a  second  Paper  was  offered  to  the 
consideration  of  the  House,  and  read  as  fol- 
loweth : 

"  That  the  Lords  did  not  agree  to  a  Confe- 
rence on  the  Message  of  21st  instant,  because 
it  was  desired  npon  the  Answer  sent  by  the 
Lords  in  the  case  of  Mr.  Onslow  on  the  17th 
instant,  wherein  the  whole  matter  concerns  the 
judicature  of  the  Lords,' on  which  they  can  ad- 
mit no  Aebate,  nor  grant  any  conference;  but 
this  present  Message  being  for  a  Conference 
concerning  the  privileges  of  the  House  of  Com- 
mons ;  the  Lords  have  agreed  to  a  Conference 
and  appoint  it  to  be  to-morrow  morning,  at 
ten  of  the  dock,  in  the  Painted '  Chamber ; 
always  provided,  That  nothing  be  offered  at 
the  Conference  that  may  any  ways  concern 
their  lordships  judicature. 

The  question  being  put,  "  Whether  this 
Paper  shall  be  the  Answer  returned  to  this  Mes- 
sage of  the  House  of  Commons  ?" 

It  was  resolved  in  the  affirmative. 

Dissentiente,        w  Stafford." 

The  messengers  that  brought  this  Message 
from  the  House  of  Commons  were  called  in, 
and  had  the  abovesaid  Answer  delivered  to 
them  by  the  lord  keeper. 

Then  the  House  nominated  these  Lords  fol- 
lowing to  be  reporters  of  this  Conference  with 
the  House  of  Commons:  Xd.  Privy  Seal. 
Marq.  Wioton,  Earl  Bridgwater,  Earl  Bo- 
lingbrooke,  Abp.  York,  Bp.  Sarum,  Bp.  Ro- 
chester. 

The  Instructions  to  be  given  to  the  Report- 
ers of  the  Conference  with  the  House  of  Com- 
mons to-morrow  are,  "  That  they  be  limited,  in 
case  the  managers  of  the  said  Conference  from  the 
House  of  Commons  shall  enter  upon  any  rea- 
sons contrary  to  the  proviso  upon  which  the 
same  was  granted,  and  particularly  if  they  shall 
offer  any  tnihg  against  the  judgment  of  this 
House  delivered  the  17th  instant,  in  answer 
to  the  Message  brought  by  sir  Richard  Temple 
in  the  case  o?  Mr.* Onslow,  the  Reporters  shall 
withdraw  from  the  said  Conference,  and  resort 
to  the  Lords,  without  further  attendance/' 

House  of  Commons,  May  28. 

Sir  Thomas  Lee  reports,  from  the  Committee 
to  whom  it  was  referred  to  draw  up  Reasons  to 
be  offered  at  a  Conference  to  be  had  with  the 
Lords  upon  the  subject-matter  of  their  Answer 
to  the  last  Message  of  this  House,  in  the  case 
of  Mr.  Onslow,  several  Reasons  agreed  by  the 
said  committee ;  which  he  read  in  his  place, 
and  afterwards  delivered  the  same  in  at  the 
clerk's  table ;  where  the  same  being  twice  read 
were,  upon  the  question,  severally  agreed  unto, 
and' are  as  follow,  viz, 

"  For  that  the  Commons  desired  a  Confer* 
ence  npon  their  privileges  concerned  hv  the 
Lords'  Answer  to  a  .Message  sent  t»  the  Lords  the 


18th  of  May,  in  the  case  of  Mr.  Onslow  ;  their 
lordships  have  not  agreed  any  Conference  in 
the  case  of  Mr.  Onslow  ;  but  have  only  agreed 
a  Conference  concerning  their  privileges  in  ge- 
neral, without  reference  to  the  case  of  the  said 
Mr.  Onslow  ;  which  was  the  only  subject-mat- 
ter of  the  desired  Conference. 

"  T^e  limitation  in  the  Lord*'  agreement  to  a 
Conference,  with  proviso  that  .nothing  be  offer- 
ed at  the  Conference  that  may  any  wny  con- 
cern their  lordships  judicature,  is  in  effect  a  de- 
nial of  any  Conference  at  all,  upon  the  subject 
on  which  it  was  desired ;  which  ought  not  to' 
be:  the  judicature  which  their  lordships  claim, 
in  appeals  against  a  member  of  the  House  of 
Commons,  and  the  privilege  of  that  House,  be- 
ing in  that  case  so  involved,  that  there  can  be 
no  Conference  upon  the  latter,  without  some 
way  touching  upon  the  former. 

"  That  this  manner  of  agreeing  to  a  Con* 
ference  with  any  limitation  or  proviso,  is  against 
the  course  of  proceedings  betwixt  the  two 
Houses  of  parliament,  in  coming  to  Conference; 
and  doth  seem  to  place  a  power  in  the  managers 
of  such  Conferences,  to  judge  whether  such 
provisos  be  broken  or  not ;  and  accordingly  to 
proceed,  or  break  off  the  Conference  upon  their 
own  judgments/' 

House  of  Lords,  May  31. 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Lionel  Jenkins  and  others : 
To  desire  a  Conference,  upon  the  matter  of 
the  Lords  Answer  to  the  desire  of  the  Commons, 
for  a  Conference  in  the  case  of  Mr.  Onslow. 

The  messengers  of  the  House  of  Commons 
were  called  jin,  and  bad  this  Answer  returned ; 
That  the  Lords  have  considered  of  this  Message, 
and  will  send  them  an  Answer  by  messengers  of 
their  own. 

A  Message  was  sent  to  the  House  of  Com- 
mons, by  w'r  Mondiford  Brampston  and  sir 
William  fieversham  :  That  the  Lords  desire  a 
present  Conference,  in  the  Painted  Chamber, 
upon  their  not  coming  to  the  Conference  de- 
sired by  them  on  Thursday  last,  and  by  the 
Lords  appointed  to  be  at  tea  of  the  clock,  in  the" 
Painted  Chamber,  on  Friday  the  38th  of  this 
instant  May. 

Ordered,  That  the  Lord  Treasurer,  Lord 
Privy  Seal,  earl  of  Bridgwater,  earl  of  Shafts- 
bury,  and  the  lord  Holies,  do  presently  with- 
draw, and  prepare  what  is  fit  to  be  said  to  the 
House  of  Commons  at  this  Conference,  and  re- 
port the  same  to  the  House. 

The  Lord  Privy  Seal  reported  what  the  Lords 
had  prepared  to  be  said  at  the  Conference ; 
which  was  read  as  followeth  : 

"  The  Lords  have  appointed  this  Conference^ 
out  of  that  constant  desire  and  resolution  they 
have  to  continue  a  fair  correspondence  between 
the  two  Houses*  which  is  of  the  essence  of  par- 
liamentary proceedings. — For  this  end,  their 
lord* hips  have  commanded  us  to  tell  you,  That 
they  cannot  bat  take  notice  of  the  House  of 
Commons  failing  to  be  on  Friday  last  at  a  Con- 
ference desired  by  themselves;  and  appointed 
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oy  the  Lords,  at  ten  of  the  clock,  in  the  Painted 

Chamber.    That  they  conceive  it   tends  to  an 

interruption  of  all  Parliamentary   Proceedings, 

and  to  evade  the  right  of  the  Lords,  to  appoint 

time  and  place  for  Conferences." 


The  House  approved  of  this,  to  be  delivered 
to  the  House  of  Commons  at  this  Conference. 

Whereas  Thomas  Shirley,  esq.  hath  an  Ap- 
peal depending  in  this  house,  to  which  sir  John 
Fagg,  a  member  of  the  House  of  Commons,  hath 
put  in  his  answer  as  defendant :  it  is  this  day 
ordered,  That  this  house  will  hear  counsel  at 
the  bar,  in  the  cause  upon  the  said  appeal  and 
answer,  on  Tuesday  the  8th  day  of  June  next. 

Whereas  Thomas  Shirley,  esq.  hath  a  Peti- 
tion and  Appeal  depending  in  this  house, 
against  sir  John  Pagg,  a  member  of  the  House 
of  Commons:  This  House  being  moved, "  That 
counsel  may  be  assigned  to  plead  the  cause  of 
the  said  Thomas  Shirley,  upon  his  said  Ap- 

Seal ;»  it  is  ordered,  That  Serjeant  Peroberton, 
lr.  Offley,  Mr.  Richard  Edwards,  and  Mr. 
Samuel  Trist,  (named  for  the  said  Thomas  Shir- 
ley) be,  nnd  are  hereby,  appointed  to  manage 
and  plead  the  said  cause,  at  the  bar  of  this 
house,  on  the  part  and  behalf  of  the  said  Tho- 
mas Shirley,  on  Tuesday  the  8th  day  off  June 
next,  and  at  such  other  times  as  it  shall  be  de- 
pending in  this  house. 

House  of  Commons,  May, SI. 

Sir  Leolfoe  Jenkins  reports,  That  be  had  at- 
teuded  rhe\Lor*ds,  with  the  Message  of  this 
Houno,  for  a  Conference  upon  the  subject  mat- 
ter of  the  Lords'  Answer  to  the  last  Message  of 
this  House,  in  the  case  of  Mr.  Onslow;  iftid  that 
the  Lords  had  sent  answer,  that  they  would  re- 
turn Answer  by  messenct  rs  of  their  own. 

A  Message  from  the  Lords  by  sir  Mondeford 
Brampston,  and  sir  William  Btversham. 
»  "  Mr.  Speaker;  The  Lords  have' command- 
ed us'  to  acquaint  you,  that  they  desire  a  Con- 
ference presently  iu  the  Painted'Chambcr,  with 
the  House  of  Common?,  upon  their  not  coining 
to  die  .Conference  desired  by  them  on  Thursday 
last,  and  by  the  Lords  appointed  to  be  at  ten  o»' 
ijie  cluck  in  the  Painted  Chamber,  on  Friday 
.the  28th  of  this  instant  May." 

The  messengers  be.;ng  withdrawn,  and  the 
Message  debated,  a  present  Conference  upon 
the  question  was  agreed.  And  the  messengers 
being  culled  in,  Mr.  Speaker  acquaints  them, 
that  the  House  bud  agreed  to  a  present  Confe- 
rence. 

Ordered,  That  the  former  members  that  were 
appointed  to  manage  the  former  Conference  in 
the  case  of  Mr.  Onslow,  do  attend  and  manage 
.this  Conference. 

Ordered,  That  it  be  referred  to  the  former 
Committee,  who  are  appointed  to  draw  up  Rea- 
sons, to  be  offered  at  a  Conference  to  be  had 
with  the  I?ords,  upon  the  subject  matter  of 
their  Answer  to  the  Message  of  this  house,  in  the 
case  of  Mr.  Onslow ;  to  consider  of  the  matter 
delivered  by  the  Lords  at  the  last  Conference ;  ,  ^ 

andt»  prepare  and  draw  up  further  Reasons  to  I  Nicholas  Crispe,  hart.  Joha  Crispe,  and  Tbe- 
J>e  offered  at  another  Conference  to  be  had  |  mas  Crispe,  or  any  of  then,  their  or  any  of 


with  the  Lords,  upon  the  subject  matter  of  tst 
last  Conference.  And  that  the  Coawtittee  do 
meet  this  afternoon  at  five  of  the  dock  in  the 
Speaker's  chamber.  And  Mf.  serjeajit  Maj- 
uard,  and  Mr.  Sawyer,  are  to  have  notice  to 
attend  the  same. 

June  1. 

Sir  Thomas  Lee  reporis,  from  the  Committee 
appointed  to  inspect  the  Journals  of  the*  House 
of  Lords,  and  to  see  what  proceeding*  have 
been  entered,  in  the  case  of  Mr.  Dalmaboy  and 
Mr.  Onslow ;  that  they  bad  inspected  the  Lords 
Journals,  as  to  the  case  of  Mr.  Dalaushew,  and 
collected  what  proceedings  had  been  in  that 
case;  but  had  no  opportunity  or  time,  yet  to 
do  it  in  the  case  of  Mr.  Onslow.  Which  pro- 
ceedings being  reported,  were  read,  and  deli- 
vered in  at  the  clerk's  table ;  and  are  as  fol- 
low, viz. 

"  April  19, 1675.  The  Appeal  brought  by 
Crispe  and  Crispe,  complaining  agaioat  a  de- 
cree in  Chancery  made,  wherein  Mr.  Daimahoy 
is  recited  to  be  one  of  the  petitioners ;  X>an- 
bouruc  and  Bowyer  are  ordered  to  put  in  an 
Answer,  and  Dal  ro  a  hoy,  if  ha  please. 

"  May  12.  Ordered,  That  this  bouse  will 
hear  counsel  at  the  bar,  upon  the  petition  aod 
appeal  of  sirNichelas  Crape  and  others,  a^iast 
the  lady  viscountess  Cranbourne,  the  lady  Anne 
Bowyer,  and  Thomas  Daimahoy,  esq.  aod  their 
answer  thereunto,  depending  in  this  house,  on 
Wednesday  the  19th  of  this  instant  May,  at  ten 
of  the  clock  in  the  forenoon ;  whereof,  the  pe- 
titioners are  to  cause  timely  notice  to  be  given 
to  the  said  defendants,  or  their  agents  io  the 
said  cause,  for  that  purpose. 

"  May  16.  .  Whereas  sir  Nicholas  Crispe, 
hart,  having  an  appeal  depending  in  this  bouse, 
against  the  lady  Cranbourne,  lady  Bowyer,  and 
Thomas  Daimahoy,  esq.  a  member  of  the 
House  of  Commons;  bath  prayed  that  counsel 
may  be  assigned  him  to  plead  his  cause  upon 
the  said  appeal,  and  hath  named  counsel  for 
that  purpose : 

*•  It  is  ordered,  That  sir  John  Churchill,  Ser- 
jeant Peck,  serjeant  Pemberton,  and  Mr.  Por- 
ter, named  by  the  said  sir  Nicholas  Crispe,  be, 
and  are  hereby  appointed  to  open,  and  manage 
the  said  cause,  on  the  part  and  behalf  of  the 
said  sir  Nicholas  Crispe,  on  Thursday  the  27th 
day  of  this  instant  May,  at  ten  of  the  clock  in 
the  forenoon;  and  at  such  other  times,  as  it - 
shall  be  depending  iu  this  bouse.1 

"  Upon  reading  the  Petition  of  sir  Nicholas 
Crispe,  bart.  Thomas  Crispe  and  John  Crispe, 
esqrs.  shewing,  that  having  an  appeal  depend- 
ing in  this  house  against  Thomas  Daimahoy, 
esq.  a  member  of  the  House  of  Commons,  and 
others;  they  are  in  dauger  of  being  arrested  by 
nn  Order  of  the  House  of  Commons;  and  there- 
fore pray  the  protection  of  this  house,  that  they 
may  have  liberty  to  prosecute  their  said  appeal 
with  freedom  s 
It  is  thereupon  ordered,  That  the  said  sir 
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their  counsel,  agents  or  solicitors,  or  such  other 
person  or  persons  as  they  shnJl  employ,  in  pro- 
secuting tiie  said  Appeal  before  this  House,  be, 
and  are  liereby  privileged,  and  protected  ac- 
cordingly by  this  house,  until  the  matter  upon 
the  Appeal  be  determined  by,  their  lordships. 
And  all  persons  whatsoever  arc  hereby  prohi- 
bited from  arresting,  imprisoning,  or  otherwise 
molesting  the  said  sir  Nicholas  Crispe,  John 
Crispe,  and  Thomas  Crispe,  or  any  of  them, 
their  or  any  of  their  counsel,  agents,  or  solici- 
tors, upon  any  pretence  whatsoever,  during  the 
tune  prefixed,  as  they  or  such  of  them  will  an- 
swer the  contrary  to  this  house. 

"  May  26.  The  cause  between  sir  Nicholas 
Crispe,  &c.  plaintiffs,  and  Thomas  Dalmnhoy, 
esq.  defendant,  appointed  to  be  heard  the  27th, 
was  ordered  to  be  Ward  the  28th  May. 

"  May  97.  Upon  reading  the  petition  of  sir 
Nicholas  Crispe,  complaining,  that  the  counsel, 
assigned  him  by  this  house,  to  plead  his  cause 
at  the  oar,  wherein  Mr.  Dalmahoy  is  one  of 
the  defendants,  do  refuse  to  plead  for  him  in 
this  case,  in  regard  of  a  vote  of  the  House,  of 
Commons;  sir  Nicholas  Crispe  was  called  in, 
and  testified,  that  he  shewed  the  order  of  this 
bouse  to  Serjeant  Peck,  Serjeant  Pemberton, 
sir  John  Chore  hill,  and  Mr.  Porter. 

"  Whereupon  it  is  ordered,  That  whereas  sir 
John  Chorchill,  serjeant  Peck,  Serjeant  Pem- 
berton, and  Mr.  Porter,  were  by  order  of  this 
house,  dated  on  the  19th  instant,  assigned  to  be 
of  counsel  for  sir  Nicholas  Crispe,  John  Crispe, 
and  Thomas  Crispe,  in  their  cause  depending 
in  this  house  against  Thomas  Dalmahoy,  esq. 
a  member  of  the  House  of  Commont,  and  other 
defendants,  at  such  time  as  the  said  cause  shall 
be  appointed  to  be  pleaded  at  the  bar  of  this 
house;  having  appointed  to  hear  the  said 
cause  by  counsel  on  both  sides,  to-morrow  at 
three  of  the  clock  in  the  afternoon  :  it  is  this 
day  ordered,  That  the  said  John  Churchill, 
serjeant  Peck,  serjeant  Pemberton,  and  Mr. 
Porter,  be,  and  are  hereby  required,  to  appear 
at  the  bar  of  this  house,  to-morrow,  at  three  of 
the  clock  in  the  afternoon,  as  counsel  to  plead 
in  toe  said  cause,  on  the  behalf  of  the  said  sir 
Nicholas  Crispe,  John  and  Thomas  Crispe,  as 
they  will  answer  the  contrary  to  this  house. 

"  May  *8.  Counsel  heard  at  the  bar  on  both 
parts,  upon  the  Petition  and  Appeal  of  sir 
Nicholas  Crispe,  &c.  and  the  answer  of  Diana 
viscountess  C  ran  bourne,  &c.  and  Thomas  Dal- 
mahoy, esq.  put  in  thereunto,  concerning  a  de- 
cree in  Chancery:  Resolved,  the  petition  and 
decree  be  dismissed.  :  r 

"  May  28.  This  day  the  house  beard  the 
counsel  of  sir  Nicholas  Crispe,  John  Crispe,  and 
Thomas  Crispe,  upon  their  petition  and  ap- 
peal depending  in  this  house;  and  also  the 
counsel  of  the  lady  Bowyer,  and  Mr.  Dalma- 
hoy, upon  their  answer  thereunto ;  and  after  a 
serious  consideration  thereof,  the  question  be- 
ing put,  Whether  this  petition  and  appeal  shall 
be  dismissed  this  House? 

It  was  resolved  in  the  affirmative. 

Mr,  Serjeant  Pemberton,  sir  John  Churchill, 


Mr.  Serjeant  Peck,  and  Mr.  Porter,  attending 
at  the  door,  in  obedience  to  the  order  of  this 
hoose;  and  being  severally  called  in;  Mr. 
Speaker  did  severally  acquaint  them,  that  they 
were  summoned  to  give  an  account  to  the 
house  of  tneir  appearing  as  counsel  at  the  bar 
of  the  House  of  Lords,  in  the  prosecution  of  a 
cause  depending  upon  an  Appeal,  wherein  Mr. 
Dalinahoy,  a  meinber  of  this  house,  is  con*, 
cerued  ;  in  the  manifest  breach  of  the  order  of 
this  bouse ;  and  giving  tip,  as  much  as  in  them 
lies,  the  rights  and  privileges  of  the  Commons  of 
England. 

And  they  having  answered,  and  made  their 
excuses  to  the  effect  following.  That  they  ha£ 
no  notice  of  the  Order  op  Vote  of  this  house,  but 
what  they  had  heard  in.  common  discourse? 
abroad;  and  because  they  conceived  Mr.  Dai-, 
roahoy,  a  member  of  this  house,  might  be  con- 
cerned, they  refused  Several  times  to  appear  as 
counsel,  or  to  accept  their  fees:  but  being  as- 
signed of  counsel,  for  sir  Nicholas  Crispe;  and 
an  Order  of  the  House  of  Lords  being  served  on 
them,  to  attend,  at  their  peril ;  and  that  then, 
attending;  and  Mr.  Dalmahoy  having  put  in 
his  Answer  in  the  Lords  House,  and  not  in- 
sisting on  his  Privilege  afterwards;  and  the 
counsel  for  the  lady  Bowyer,  who  was  the  prin- 
cipal party  concerned,  denying  to  be  of  counsel 
for  Mr.  Dalmahoy  ;  they  conceived  they  might 
safely  appear  as  cooosel,  without  breach  of  the . 
Order,  or  invading  the  rights  .  and  privileges  of 
this  House ;  which  was  not  intended  by  them. 
And  sir  John  Churchill,  by  way  of  further  ex- 
cuse for  himself,  .said,  that  he  had  witnesses, 
ready  to  prove,  that  Mr.  Dalmahoy  was  Willing 
and  desirous  to  have  the  business  go  forward. 
And  the  said  Mr.  Serjeant  Pemberton,  sir  John. 
Churchill,  Mr.  Serjeant  Peck,  and  Mr.  Porter, 
did  all  of  tbem  hmubly  submit  themselves  to 
the  pleasure  of  the  House,  if  they  had  in  any 
thing  misbehaved  themselves : 

And  being  withdrawn;  and  the  matter  de- 
bated ; 

The  auestion  being  put,  That  Serjeant  Pem- 
berton be  taken  into  the  custody  of  the  Ser- 
jeant at  Arms  attending  this  House  : 

The  House  divided ;  for  the  Yeas,  154,  for  thsr 
Noes,  146. 

And  so  it  was  resolved  in  the  affirmative. 

Ordered,  That  serjeant  Pemberton  *  sir  John 
Churchill,  Mr.  serjeant*  Peck,  and  Charles 
Porter,  esq.  be  taken  into  the  custody  of  the 
serjeant  at  arms  attending  this  house,  for  their 
breach  of  the  privilege  of  this  house'. 

*  "  During  the  debate  upon  this  Resolution, 
some  ladies  were  in  the  gallery  peeping  over, 
tho  gentlemen's  shoulders.  The  Speaker  spy- 
ing them,  called  out,  *  What  Borough  do  those 
ladies  serve  for  ?'  to  which  Mr.  Wra.  Coven- 
try replied,  '  They  serve  for  the  Speaker's 
Chamber  V  Sir  Thomas  Littleton  said,  '  The 
Speaker  might  mistake  them  for  gentlemen 
with  fine  sleeves,  dressed  like  ladies:*1  Says 
the  Speaker,  '  I  am  sure  I  saw  petticoats.'  -  4 
-Cobb.  Pari.  Hwt.  733. 
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A  motion  being  made,  That  sir  John  Fagg, 
a  member  of  this  house,  who  without  leave, 
has  appeared  in  *  tbe  Lords  house,  and  pat  io 
his  Answer  to  the  appeal  of  doctor  Shirley ; 
after  the  matter  of  his  privilege  was,  at  his 
instance,  in  question  in  this  house,  and  a  mes- 
sage sent  up  to  the  Lords,  on  his  behalf;  for 
'  hit  breach  of  privilege  of  this  house,  might  be 
teat  prisoner  to  the  Tower ;  And  the  matter 
being  debated ; 

Ordered,  That  sir  John  Fagg,  a  member  of 
this  house,  be  sent  to  tbe  prison  of  the  Tower* 
And  that  Mr.  Speaker  do  issue  his  warrant  to 
the  Serjeant  at  arms  attending  this  house,  for 
cs>n? eying  him  to  the  Tower,  to  be  there  kept 
.  in  saw  custody,  during  the  pleasure  of  the 
'  house,  for  his  offence  in  breaking  the  privilege 
of  this  house. 

Ordered,  That  the  lieutenant  of  the  Tower 
of  London,  do  take  sir  Jotin  Fagg,  a  member 
of  this  bouse,  into  his  custody,  for  his  offence 
in  breaking  the  privilege  of  this  house ;  and 
him  to  detain  in  safe  custody,  during  the  plea- 
sure of  the  house. 

A  motion  being  made,  That  Mr.  Dalmahov 
might  be  sent  to  the  Tower,  for  waving  his 
privilege,  and  putting  in  an  Answer  to  a  Peti- 
tion exhibited  against  bim  in  the  House  of 
Lords ;  but  it  appearing,  that  his  Answer  was 
put  in,  before  any  thing  of  tbe  privilege  of  this 
nouse  was  in  question ;  and  that  he  bad  since 
stood  upon  his  privilege,  without  appearing  any 
further,  or  making  any  defence  therein ; 

The  question  being  put,  that  Mr.  Dalmahoy 
be «ent  to  tbe  prison  of  the  Tower;  It  passed 
in  the  Negative. 

Ordered,  that  sir  Nicholas  Crispe,  Mr.  John 
Crispe,  and  Mr.  Thomas  Crispe,  be  summoned 
to  attend  this  bouse  to-morrow  morning,  ten  of 
tbe  clock. 

House  of  Lobds,  June  1. 

Information  was  given  to  this  house,  by  the 
oaths-  of  sir  William  Waller  and  Mr.  Buchanan, 
"  That  they  did  see  serjeant  Peck,  sir  John 
Churchill,  serjeant  Pemberton,  and  one  more, 
going  with  a  Serjeant  at  Arms  to  the  Speaker 
of  the  House  of  Commons,  being  in^the  custody 
of  the  Serjeant  upon  account  of  being  commit- 
ted by  tbe  House  of  Commons ;  and  that  ser- 
jeant Pemberton  desired  Mr.  Buchanan  to  ac- 
Suaint  the  Lord  Privy  Seal,  that  they  were  in 
le  custodv  of  the  Serjeant  at  Arms  of  the 
House  of  Commons." 
The  like  sir  William  Waller  testified. 

Mr.  Buchanan,  being  called  in  again,  said, 
u  That  be  discoursing  with  them  as  they  were 
going  into  the  House  of  Commons  to  appear 
there,  they  told  him  it  was  because  they  were 
of  counsel  with  sir  Nicholas  Crispe/' 

Tbe  house  entering  into  debate  of  this  busi- 
ness, appointed  the  Lord  Privy  Seal,  the  earl 
of  Bridgwater,  the  earl  of  Shaftsbury,  and  the 
lord  Holies,  to  draw  and  pen  an  Order,  in  this 
extraordinary  case  :  to  declare  the  sense  and 
resolution  of  the  house  according  to  the  debate, 


and  for  the  bringing  these  persons  before  th« 
House  to-morrow  morning,  to  be  released. 
'  The  Lord  Privy  Seal  reported  tbe  draught  #' 
the  ensuing  Order;  which  was  read,  as  folio* 
eth: 

"  The  House  of  Peers  being  made  acquaints 
by  examination  of  two  witnesses  upon  oath  s 
their  bar,  that  the  lower  house  cf  parliamept 
bad  ordered  into  custody  of  their  serjeant,  Mr. 
Serjeant  Peck,  sir  John  Churchill,  Mr.  Ser* 
jeant  Pemberton,  heard  at  their  lordships  bar, 
for  doing  their  duty  therein  ;  and  judging  this 
to  be  a  great  indignity  to  the  king's  majesty  ra 
this  bis  highest  court  of  judicature  in  this  king- 
dom, and  an  unexampled  usurpation,  and  bread 
of  privilege  against  tbe  whole  House  of  Peen, 
and  tending  to  the  subversion  of  the  govern- 
ment of  this  kingdom,  and  a  transcendent  bread, 
on  the  right  and  liberty  of  the  subject,  which  a 
not  to  be  impeached  but  by  due  process  of  lav, 
and  being  by  the  law  of  the  land  concerned  b 
all  respects  to  do  themselves  and  tiny  op- 
pressed subjects  right ;  do  order  the  gentleman 
usher  of  the  black-rod  attending  this  boose  to 
repair  to  any  place  or  prison  within  the  king- 
dom of  England  where  the  said  persons,  or  ant 
of  them,  or  Mr.  Charles  Porter  counsellor  &t 
law,  are,  or  shall  be,  detained  or  held  in  custody ; 
and  from  any  person  or  persons  detaining  them, 
or  any  of  them,  to  demand  delivery  of  tbem 
without  fees  ;  and  the  said  usher  of  the  black- 
rod  is  hereby  empowered  to  call  all  persons  ne- 
cessary to  his  assistance  herein,  and  to  make 
return  of  this  warrant  to-morrow  morning,  by 
eight  of  the  clock,  to  this  House ;  and  this 
shall  be  a  sufficient  authority  on  that  behalf.* 

"  To  the  gentleman  usher  of  the  black 
rod  attending  this  House,  his  deputy  and 
deputies  ;  and  to  all  mayors,  sheriffs, 
bailiffs,  constables,  and  other  his  ma* 
jesty*s  officers  and  loving  subjects,  who 
are  to  be  aiding  and  assisting  in  the  exe- 
cution hereof." 

The  House  approved  of  this  Order,  and  or- 
dered it  to  be  signed  by  the  clerk  of  tbe  par- 
liaments. 

House  of  Lords,  June  2. 

The  gentleman  usher  of  the  Black  Rod  gave 
the  House  an  sccoont  of  the  execution  of  tbe 
Warrant  of  this  House  made  yesterday :  whicfi 
was  to  this  effect: 

"  That  he  hath  met  with  serjeant  Peck,  sir 
John  Churchill,  serjeant  Pemberton,  and  Mr. 
Porter :  and  sir  John  Churchill  only  was  in  tbe 
custody  of  the  Serjeant  at  Arms  attending  the 
House  of  Commons ;  whom  he  took  into  hu 
care,  and  required  him  and  the  other  persons, 
by  virtue  of  his  warrant,  to  appear  before  the 
Lords  in  parliament  this  morning/' 

He  further  said,'1  That  this  morning,  sir  John 
Churchill  being  in  the  room  adjoining  to  this 
house,  the  Serjeant  at  Arms  attending  the  House 
of  Commons  came  to  him,  and  would  have  had 
him  go  along  with  him  as  his  prisoner  :  upon 
this  the  gentleman  usher  toek  sir  John  Church- 
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ill  into  bis  care,  from  the  custody  of  the  Ser- 
jeant," 

Then  serjeant  Peck,  sir  John  Churchill,  Ser- 
jeant Peraberton,  and  Mr.  Porter,  were  called 
one  after  another  ;  and  gave  the  House  a  large 
and  particular  account  of  the  proceedings 
against  them  by  the  House  of  Commons,  and 
their  Serjeant  at  Anns.  They  all  confessed, 
"  That  they  were  all  called  into  the  House  of 
Commons  and  told  by  the  Speaker,  That  they 
had  subverted  and  betrayed  the  liberty  of  the 
subject  and  privilege  of  parliament,  io  pleading 
for  sir  Nicholas  Cnspe,  against  Mr.  Dalmahoy, 
at  the  bar  of  the  House  of  Lords.'' 

After  a  serious  debate  of  this  business,  it  was 
proposed,  *'  To  send  a  Message,  to  have  a  Con- 
ference with  the  House  of  Commons  to-morrow 
morning,  in  the  Painted-Chamber,  upon  mat- 
ters of  high  importance,  concerning  the  dignity 
of  the  king,  and  the  safety  of  the  government." 

Then  it  was  moved,  "  That  these  words  ["  In 
his  highest  court  of  judicature w]  might  be  part 
of  the  Message." — And  the  question  being  put 
"  Whether  these  words  shall  be  part  of  the 
Message  ?"   It  was  resolved  in  the  Negative. 

A  Message  was  sent  to  the  House  of  Com- 
mons, by  the  Lord  Chief  Justice  of  the  court 
of  Common  Pleas  and  the  Lord  Chief  Baron  : 
to  let  them  know,  that  the  Lords  desire  a  Con- 
ference with  the  House  of  Commons,  at  ten  of 
the  clock  tomorrow  morning,  in  the  Painted 
Chamber,  upon  matters  of  high  importance, 
concerning  the  dignity  of  the  king,  and  the 
safety  of  the  government.' 

Next,  the  House  thought  it  requisite  to  give 
sir  John  Churchill  and  the  other  counsellors 
the  protection  of  this  House,  to  preserve  them 
from  any  future  arrests  concerning  this  busi- 
ness,. 

Whereupon  the  Order  following  was  made : 

"Whereas  sir  John  Churchill  hath  been 
taken  into  custody  by  the  Serjeant  at  Arms  at- 
tending the  House  of  Commons,  by  virtue  of  a 
.Warrant  signed  by  the  Speaker  of  that  House, 
and  that  endeavours  hive  been  to  take  Mr. 
•Serjeant  Peck,  Mr.  Serjeant  Pemberton,  and 
Mr.  Charles  Porter,  into  custody,  by  that  or 
the  like  warrant,  for  appearing  at  the  bar  of 
the  House  of  Peers,  as  counsel  for  sir  Nicholas 
Crispe,  in  his-  appeal  against  Thomas  Dalmahoy 
esq.  a  Member  of  the  House  of  Commons,  as 
upon  the  several  examinations  of  them  at  the 
bar  of  this  house,  and  by  other  proofs,  was  at- 
tested :  it  is  this  day  ordered,  That  the  said 
Serjeant  Peck,  sir  John  Churchill,  Serjeant 
Pemberton,  and  Mr.  Porter,  and  every  ofthem, 
be  and  are  hereby  privileged  and  protected  by 
this  House :  and  all  persons  whatsoever  are 
hereby  prohibited  from  arresting,  imprisoning 
or  otherwise  molesting,  the  said  Serjeant  Peck, 
sir  John  Churchill,  Serjeant  Pemberton,  and 
Mr!  Porter,  or  any  ofthem,  upon  any  pretence 
«f  authority  whatsoever,  for  the  cause  aforesaid, 
as  they  will  answer  the  contrary  to  this  House. 

Then  serjeant  Peck,  sir  John  Churchill,  serj. 
Pemberton,  and  Mr.  Porter  were  called  in. 

4*d  the  Lord-Keeper  told  them,  «  That  this 


House  takes  notice  that  they  had  done  their 
doty,  in  attending  at  the  bar,  as  they  were 
commanded,  in  the  case  of  sir  Nicholas  Crispe 
and  others;  and  did  commend  them,  font: 
That  this  House  will  never  suffer  those  who 
obey  their  commands  to  be  arrested,  .or  detain- 


ed by  any  arbitrary  or  illegal  imprison 
That  therefore  this  House  had  resolved  to  take 
them  into  their  protection,,  and  for  that  end 
have  caused  the  Order  of  this  House  for  their 
protection  to  be  delivered  to  each  of  them  ;  to 
the  end  that  whosoever  shall  presume  to  attach 
them  may  be  the  more  inexcusable,  when  they 
shall  see  the  Order  of  this  House  to  the  contrary, 
And  this  House  expects  from  them,  that  they 
do  not  presently  submit  to  any  illegal  imprison* 
ment ;  and  if  any  attempt  shall  be  made  upon 
them,  that  then  they  resort  to  this  House  for 
further  directions." 

And  then  an  Order  of  Protection  was  deliver- 
ed to  each  of  them. 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Edward  Deering  and  others : 
To  desire  a  Conference  upon  the  subject  mat- 
ter of  the  last  Conference. 

The  Answer  returned  was :  That  the  Lords 
have  taken  their  Message  into  consideration  ; 
and  do  agree  to  a  Conference,  as  is  desired : 
And  they  do  appoint  it  to  be  presently,  in  the 
Painted  Chamber. 

The  House  was  adjourned  during  pleasure, 
and  the  Lords  went  to  the  Conference;,  which 
being  ended,  the  House  was  resumed. 

Then  the  Lord  Privy  Seal  reported  theeffect 
of  this  Conference;  which  was  managed  by  Mr. 
Vaughan,  who  said, 

"  That  this  Conference  was  desired  by  the 
House  of  Commons  upon  the  matter  delivered 
by  the  Lords  at  the.  last  Conference. 

"  The  House  of  Commons  do  agree  with 
the  Lordsr  that  Conferences  between  the  Vro 
Houses  ef  Parliament  are  essential  to  parlia- 
mentary proceedings,  when  they  are  agreed  in 
the  usual  and  parliamentary  way.:  But  the 
manner  of  the  Lords  agreement  to  a  Conference 
to  have  been  upon  Friday  the  «8thjof  May 
last  at  ten  of  the  clock,  in  the  Painted  Chamber, 
with  limitation  and  proviso,  was  such  as  did 
necessitate  the  House  of  .Commons  to  forbear 
to  meet  at  that  Conference,  and  gave  the  first 
interruption  to  parliamentary  proceedings  in 
Conferences  between  the  two  Houses. 

"For  that  the  Conference  desired  by  the 
Commons  was  upon  their  privilege,  concerned 
in  the  Answer  of  the  Lords  to  a  Message  of  the 
House  of  Commons  sent  to  the  Lords  the  17th 
of  May,  in  the  case  of  Mr.  Onslow,  to  which 
the  Lords  did  not  agree  ;  but  did  only  agree  to 
a  Conference  concerning  their  Privileges  in  ge- 
neral, without  reference  to  the  case  of  the  said 
Mr.  Onslow,  which  was  the  only  subject  nat- 
ter of  the  desired  Conference. 

"  The  limitation  in  the  Lord*  agreement  to  a 
Conference,  '  with  proviso  that  nothing  be  of- 
ferred  at  the  Conference  that  may  any  way 
concern  the  Lords  Judicature,'  is  in  effect  a 
denial  of  auy  Conference  at  all  open  the  isjsV 
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ject  upon  which  it  was  desired  ;  which  ought 
iiot  to  be. 

•'  "  The  judicature  which  the  Lords  claim  in 
appeals  against  a  member  of  the  House  of 
Commons,  and  the  privilege  of  that  House  in 
•that  case,  is  to  involved,  that  no  Conference 
.can  be  upon  the  latter,  without  some-way 
-couching  the  former. 

*'  That  this  maimer  of  agreeing  to  a  Confe- 
rence with  any  limitation  or  proviso,  is  against 
the  course  of  proceedings  between  the  two 
Houses  of  Parliament  in  coming  to  Conferen- 
ces ;  and  doth  seem  to  place  a  power  in  the 
.managers  of  such  Conferences  to  judge  whe- 
«uch  provisos  be  broken  or  not,  and  accord- 
ingly to  proceed;  or  break  off  the  Conference, 
upon  their  own  judgments. 

"That  the :  particular  limitation,  '  that  no- 
thing be  offered  at  the  Conference  that  may 
•any  way-concern  the  judicature  of  the  Lords/ 
appears  unreasonable  ;  for  that  your  lordships 
judicature  in  parliament  is  circumscribed  by 
the  laws  of  the  land,  as  to  your  proceedings 
and  judgments  ;  and  is,  as  well  as  all  other 
courts,  subject  to  parliament. 

"  The  House  of  Commons  doubt  not  but 
that,  when  the  Lords  hnve  considered  of  what 
it  delivered  at  this  Conference,  the  good  cor- 
vrespondency  which  the  Lords  express  they  de- 
sire to  continue  between  the  two  Houses  (which 
.the  Commons  also  are  no  less  carefnl  to  main- 
tain) will  induce  them  to  remove  the  present  in- 
terruption of  coming  to  Conferences;  and 
therefore  to  agree  to  the  Conference,  as  it  was 
desired  by  the  House  of  Commons,  upon  the 
Privileges  of  their  House,  concerned  in  the 
Lords'  Answer  to  the  Message  of  the  House  of 
Commons  in  the  Case  of  Mr.  Onslow." 

House  of  Commons,  June  '2. 

The  House  called  upon  sir  James  Norffolke, 
the  Serjeant  at  Arms  attending  this  House,  to 
give  an  account-  of  Mr.  serjeant  Pemberton, 
sir  John  Churchill,  Mr.  serjeant  Peck,  and  Mr. 
Charles  Porter,  who  were  yesterday  committed 
to  his  custody  for  their  breach  of  privilege  of 
this  House:  who  thereupon  informed  the  House, 
That  he  was,  by  force,  interrupted  in  the  exe- 
cution of  the  Order,  and  they  were  escaped 
from  his  custody. 

.  And  the.  matter  being  debated  ;  and  the 
House  altogether  unsatis6ed  with  the  Account 
given,  and  the  excuse  by  him  made,  for  not 
executing  the  Order  of  this  House; 

Resolved,  That  sir  James  Norffolke,  the  pre- 
sent Serjeant  at  Arms  attending  this  House, 
for' betraying  his  tru?t,  in  not  executing  his 
office,  according  to  the  Order  of  this  House,  in 
bringing  in  custody  sir  John  Churchill,  serjeant 
Pemberton,  serjeant  Peck,  and  Mr.  Cha. 
Porter,  to  answer  their  breach  of  privilege 
against  this  House,  be  sent  prisoner  to  the 
Tower  :  and  that  Mr.  Speaker  do  issue  out  his 
warrant  to  the  lieutenant  of  the  Tower,  for 
taking  him  into  custody. 

Ordered,  That  his  majesty  be  addressed  to 
appoint  another  Serjeant  at  Arms  to  attend  this 
S 


House,  in  the  stead  of  sir  James  Norffolke ;  he 
having  betrayed  his  trust,  in  not  executing  his 
office,  according  10  the  orders  and  direction  of 
this  House :  and  that  such  members  of  this 
House,  as  are  of  his  majesty's  privy  council, 
do  present  the  Address  of  this  House  to  his 
majesty. 

Whereas  sir  James  Norffolke,  Serjeant  at 
Arms  attending  this  r^ouse,  after  the  order  of 
this  House  pronounced  for  his  commitment  to 
the  Tower,  did  withdraw  himself,  without  leave 
of  the  House ;  and  being  not .  to  be  found, 
though  inquiry  and  search  was  made  for  him; 

Ordered,  That  Robert  Read,  esq.  the  Ser- 
jeant at  Arms  now  attending  this  House  pro 
tempore,  by  direction  of  this  house,  do  appre- 
hend sir  James  Norffolke;  and  bring  him  to 
the  bar  of  this  House, 

Resolved,  That  sir  James  Norffolke  shall  not 
any  longer  have  the  privilege  of  this  House. 

Ordered,  That  the  thanks  of  this  House  be 
returned  to  Mr.  Speaker,  for  his  great  care  of 
the  honour  and  service  of  this  House,  in  issuing 
his  warrant  for  executing  the  Ordet  of  this 
House,  for-  taking  the  persons  into  cus^od?, 
which  were  committed  yesterday  to  the  Serjeant 
at  Arms. 

Whereas  sir  Jolin  Churchill,  Mr.  serjeant 
Peck,  and  Mr.  serjeant  Pemberton,  were,  bj 
virtue  of  an  Order  of  this  House  yesterday,  in 
the  custody  of  the  Serjeant  at  Arms  then  at- 
tending this  house ;  and,  hy  the  negligence  of 
the  said  Serjeant,  have  made  their  escape  : 

Ordered,  That  Mr.  Speaker  do  issue  out  his 
warrant  to  Robert  Read,  esq.  the  Serjeant  at 
Arms  now  attending  this  House,  to  bring  the 
said  sir  John  Churchill,  Mr.  serjeant  Peck, 
and  Mr.  serjeant  Pemberton,  in  custody  to  the 
bar  of  this  House  to-morrow  morning,  nine  of 
the  clock. 

House  of  Lords,  June  $, 

Whereas  Mr.  serjeant  Peck,  sir  John 
Churchill,  Mr.  serjeant  Pemberton,  and  Mr. 
Charles  Porter  counsellor  at  law,  have  the  pro- 
tection of  the  House  of  Peers  granted  to  them, 
and  every  of  them,  from  all  arrests  and  impri- 
sonments, for  appearing  as  counsel  at  the  bar 
of  this  House,  upon  an  appeal  brought  by  sir 
Nicholas  Crispe,  against  the  lady  Bowyer,  Mr. 
Dalmahoy,  and  others  : 

It  is  thistday  ordered,  That  the  lieutenant 
of  the  Tower  of  London,  and  all  otlier  keepers 
of  prisons,  and  gaolers,  and  all  other  persons 
whatsoever,  be,  and  they  and  every  of  them  is 
and  are  hereby,  strictly  prohibited  from  arrestr 
ing,  imprisoning,  detaining,- or  otherwise  mo- 
lesting or  charging,  the  said  gentlemen,  or  aoy 
of  them,  in  this  case,  as  they  end  every  of 
them  will  answer  the  contrary  to  this  House  at 
their  peril. 

House  of  Commovs,  June  3. 

Mr./Vanghan  reports,  That' the  Lord  Privy 
Seal  did  manage  the  Conference ;  and  had  de- 
livered the  occasion  and  intent  of  the  Center- 
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ences  Which  Mr.  Vaugban  did  report  to'  the 
House,  to  the  effect  following ;  vis. 

44  The  Lords  do  take  notice  of  the  House  of 
Commons  their  ordering  into  custody  of  their 
•erjeeet,  Mr.  Serjeant  Peck,  6Jr  John  Churchill, 
Mr.  serjeant  Pemberton,  and  Mr.  Charles 
Porter,  counsellors  at  law,  assigned  by  their 
lordships  to  be  of  counsel  ia  an  appeal,  heard 
at  their  lordships  bar,  in  the  case  of  sir  Nicho- 
las Criipe,  agamst  the  lady  Bowyer,  Mr.  Dal- 
snahoy,  and  others.  The  Lords  in  parliament, 
where  his  majesty  is  highest  in  his  royal  estate, 
and  where  the  last  retort  of  judging  upon  Writs 
of  Error,  and  appeals  in  equity,  in  all  causes, 
and  over  all  person*,  is  undoubtedly  fixed,  and 
permanently  lodged. 

"It  ia-  an  uueiampled  usurpation,  v  and 
breach  of  privilege,  against  tbe  House  of  Peers, 
that  their  orders  or  judgments  should  be  dis- 
puted, or  endeavoured  to  be  controuled,  or  the 
execution  thereof  obstructed,  by  the  lower 
bouse  of  parliament,  who  are  no  court,  nor 
have  authority  to  administer  an  oath,  or  give 
any  judgment. 

"It  is  a  transcendent  invasion  on  the  right 
and  liberty  of  the  subject,  and  against  Magna 
Charta,  the  Petition  of  Right,  and  many  other 
laws,  which  have  provided,  that  no  freeman 
shall  be  imprisoned,  or  otherwise  restrained  of 
bis  liberty,  but  by  due  process  of  law." 

"  This  tends  to  the  subversion  of  the  govern- 
ment of  this  kingdom,  and  to  the  introducing 
of  arbitrariness  and  disorder  : 

u  Because  it  is  in  nature  of  an  injunction 
from  the  lower  house,  who  have  no  authority 
nor  power  of  judicature  over  inferior  subjects ; 
much  less  over  the  King  and  Lords,  against  the 
orders  and  judgments  of  the  supreme  court." 

"  We  are  further  commanded  to  acquaint 
you,  That  the  Lords  have  therefore,  out  of  that 
justice,  which  they  are  dispensers  of,  against 
oppression,  and  breach  of  laws,  by  judgment 
of  this  court,  set  at  liberty,  by  the  Gentleman 
Usher  of  tbe  Black  Rod,  all  the  said  Serjeants 
and  counsellors ;  and  prohibited  the  lieutenant 
of  the  Tower,  and  all  other  keepers  of  prisons, 
and  gaolers,  and  all  persons  whatsoever,  from 
arresting,  imprisoning,  detaining;  or  otherwise 
molesting  or  charging  the  said  gentlemen,  or 
any  of  them,  in  this  case  :  and  if  any  person, 
Of  what  degree  soever,  shall  presume  to  the 
contrary,  their  lordships  will  exercise  the  au- 
thority with  them  intrusted,  for  putting  the 
laws  in  execution :  and  we  are  further  com- 
manded to  read  to  you  a  roll  of  parliament  in 
the  first  tear  of  the  reigo  of  king  Hen.  the 
fourth,  wlseraof  we  hare  brought  the  Original 
with  os." 

And  a  debate  arising  thereupon  ; 

Resolved,  That  a  Conference  be  desired 
with  the  Lords,  upoo  the  subject  matter  of  the 
lest  Conference. 

Ordered,  That  Mr.  Speaker  do  issue  bis  war- 
rant to  tbe  Serjeant  at  Arms  attending  this 
House,  for  tbe  apprehending  Charles  Porter, 
*sq.  and  bring  him  to  the  bar  of  this  House, 

vol.  n. 


to   answer  the  breach  of  privilege  objected 
against  him. 

A  petition  of  sir  John  Fogg,  was  read,  sub- 
mitting himself  to  the  Uouserand  craving  t|teuv 
Krdon  for  bis  offence,  aod  praying,  be'  might 
released  of  his  imprisonment. 
Ordered,  That  sir  John  Fagg  be  released  and 
iularged  from  his  imprisonment  in  tbe  Tower. 

Hotjsx  or  Comuovs,  June  4. 

Ordered,  That  the  thank*  of  the  House  be 
returned  to  Mr.  Speaker,  for  causing  Mr.  ser- 
jeant Pemberton,  formerly  committed,  by 
order  of  this  House,  to  the  custody,  of  the  Ser- 
jeant at  Arms  attending  this  House,  for  a 
breach  of  privilege,  to  be  seised,  and  taken 
into  custody,  in  Westminster-Hall,  for  his 
breach  of  privilege. 

The  House  being  informed,  That  sir  Jo*' 
Churchill,  Mr.  Serf.  Peck,  and  Mr.  Charles 
Porter,  who  were  ordered  to  be  taken  into  the 
custody  of  the  Serjeant  at  Arms  attending  this 
House,  are  now  in  Westminster  Hall ; 

Ordered,  That  the  Serjeant  at  Arms  now 
attending  this  House  do  go  with  bis  mace  into 
Westminster-Hall,  and  do  execute  tbe  order  of 
this  House,  and  the  warrant  of  Mr.  Speaker 
thereunon,«for  seizing  and  bringing  »  custody 
Mr.  serjeant  Peck,  sir  John  Churchill,  and 
Mr.  Charles  Porter,  for  their  breach  of  the  pri- 
vilege of  thk  House. 

The  Serjeant  returning,  gave,  an  account,. 
That  he  had  eaeoated  the  order  of  this  House, 
and  Mr.  Speaker's  warrant  thereupon ;  and 
had  brought  the  said  Mr.  serjeant  Peck,  sir  Jo. 
Churchill,  and  Mr.  Charles  Porter,  in  custody, 
into  tbe  Speaker's  chamber. 

The  question  being:  put,  That  sir  Jo. 
Churchill  be  sent  to  the  Tower,  for  bis  breach 
of  privilege,  and  contempt  of  the  authority  of 
this  House ;  the  House  divided.  For  the  Yeas, 
152.  For  the  Noes,  147 :  and  so  it  was  re- 
solved in  the  affirmative.' 

Ordered,  That  Mr.  serjeant  Peck,  for  his 
breach  of  privilege  and  contempt  of  the  atho- 
rity  of  this  House,  be  sent  to  tbe  Tower. 
.  Ordered,  That  Mr.  serjeant  Pemberton  be 
sent  to  the  Tower,  for  bis  breach  of  privilege, 
and  contempt  of  the  authority  of  this  House. 

Ordered,  That  Mr.  Charles  Porter  be  sentto 
tbe  Tower,  for  his  breach  of  privilege  and  con- 
tempt of  the  authority  of  this  House. 

Ordered,  That  Mr.  Speaker  do  issue  his 
warrant  to  the  lieutenant  of  the  Tower,  te 
take  into  his  custody  the  bodies  of  sir  John 
Churchill,  Mr.  ^serjeant  Peck,  Mr.  serjeant 
Pemberton,  and  Mr:- Charles  Porter,  for  their 
offence  in  breaking'  the- privileges,  and  con- 
temning the  authority  of  mat*  House ;  there 
te  remain  in  safe  custody  during  the  pleasure 
of  this  House. 

Ordered,  That  Mr.  Speaker  do  issue  his  wan* 
rant  to  the  Serjeant  at  Arms  now  attending 
this  House,  to  convey  sir  John  Churchill*  Mr. 
serjeant  Peck,  Mr.  serjeant  Pemberton,  and 
Mr.  Cha.  Porter  to  the  Tower,  there  to  bakept 
in  safe  custody  during  tbe  pleasure  or  this 

4E 
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House, /or  their  pffence  in  breaking  the  pri- 
vileges, and  contemning  the  authority  of  this 
House. 

House  of  Loaas,  June  4. 

It  was  moved,  "  That  this  House  would 
proceed  to  take  into  consideration  the  great 
Breach  of  Privilege  committed  in  Westminster 
Hali  this  morning,  whereof  a  member  of  this 
House  can  give  an  account.*' 

N  Whereupon  the  Lord  Lovelace  said,  "  That, 
being  in  the  Coert  of  Chancery  this  morotug, 
be  did  see  the  serjeaot  of  ihe  House  of  Com- 
mons, come  down  into  the  Court  of  Chancery, 

-  and  seize  sir  John  Churchill  within  the  bar, 
and  Afr.  Porter  at  the  bar:  that  they  refused 

-  to  go  wtf  h  hire,  and  did  read  the  protection  of 
the  Lords:  notwithstanding  that,  be  sened 
them ;  and  would  not  suffer  Mr.  Porter  to  £0 
on  in  a  cause  that  be  was  then  pleading." 

Several  persons,  that  were  eye-witness**  to 
the  matter  of  fact,  did  deliver  their  knowledge 
at  the  bar  upon  oath, as  folio  veth : 

Nathaniel  Reading,  esq.  saith, «  That  he  was 
present  in  the  Conn  of  Chancery,  when  the 
Serjeant  at  Arms  nfcteudsng  the  House  of  Com- 
mons, being  accompanied  with  several  of  the 
uoor  beepers  of  that  House,  and  others,  went ' 
into  the  laid  Court;  and  saw  him  lay  his  hand 
upon  air  John  ChorchiH,  and  demanded  him  to 
-go  along  with  htm:  whereupon  the  said  sir 
John  Churchill  desired  that  be  might  not  be 

taken  out.  of  the  said  Court,  far  that  be  was 

upderthe  protection  of  the  House  of  Lords, 
and  desired  that  the  said  serjeant  would  bear 

the  said  protection  read ;  and  -some  part  of 

the  same  was  read  by   the   said  air  John 

Churchill  accordingly.    But,  notwithstanding 
*    the  same,'  the  said  Serjeant  took  the  said  sir 

John  Churchill,  and  forced  bim  to  rise  up. 

.Whereupon  the  said  sir  John  Churchill,  before 

his  being  carried  away  out  of  the  Court,  ap- 
plied himself  to  the  Honourable  the  Master  of 

the  RoKs,  and  said,  "  Tnat  he  was  very  sorry 

"  to  see  Chat  he  was  so  carried  away  in  the 

"  face  of  that  Court  where  bis  majesty  was 

"always    taken   to    be    personally  present." 

And  the   said  sir  John   Churchill   and  Mr. 

Charles  Porter  (who  read  his  protection  from 

the  House  of  Lords  to  the  said  Serjeant  like* 

wise)  were,  carried  op,  by  the  said  Serjeant  and 

several   others   who  attended  him,    into   the 

-  lobby  before  the  door  of  the  House  of  Com- 
mons, and  were  clapped  op  into  the  tittle  room 
belonging  to  the  sain  Serjeant.;  and  the  door 
was  shut  upon  them,  and  guarded  by  Cary, 
one  of  the  servants  belonging  to  the  said  Ser- 
jeant." 

And  he  further  declared,  "  That  going  along 
with  the  said  Serjeant,  as  he  was  carrying  op 
bis  prisoners,  he  said  to  bim,  "  That  he  be- 
lieved the  House  of  Lords  would  ill  resent  what 
bad  been  done  by  him  ;  and  that  he  believed 
the  Gentleman  -Usher  would  be  sent  again  to 
demand  the  prisoners/'  And  thereupon  the 
•aid  Seijeant  declared  to  him,  "  That,  in  case 
the  Black  Rod  came  to  demand  the  prisoners, 
fee  would  not  deliver  them." 


And  further  he  testified,  "  That  he 
sent  in  the  said  lobby  when  the  Speaker  of  the 
House  of  Commons  brought  Mr.  serjeant  Pem- 
berton  up  with  him,  and  heard  the  Speaker  give 
order  to  the  Serjeant  attending  the  House  of 
Commons  to  secure  Mr.  Serjeant  Pentbertoa ; 
and  the  door  was  forthwith  locked  up,  and  Mr. 
serj*nut  Pembortoo  was  presently  after  carried 
up  into  die  Speaker's  uhamber." 

Next,  Jasper  GhurekiU'f  gestfJemaa,  testified, 
«  That  he  was  at  the  bar  ol  the  Court  of  Chan- 
cery, when  the  Serjeant  at  A  raw  attending  the 
House  of  Common*,  being  accompanied  with 
air  Henry  Ford  and  several  other  member*  of 
the  said  House,  and  Mr.  Goldsbomogh  the 
younger,  clerk  of  the  said  Home,  and  several 
\  ethers  of  the  officers  of  the  said  House,  did  go 
into  the  said  Court ;  and  saw  the  said  Ser- 
jeant take  sir  John  Churchill  by  tlie  hand, 
and  bring  him  forth  of  the  said  Court;  and 
some  o£  the  said  Serjeant's  servants  laid  bands 
on  the  said  sir  John  Churchill,  and  they  carried 
him  and  Mr.  Charles  Porter  into  the  lobby  of 
the  House  of  Commons  ;  and  the  said  Mr. 
Goldsborough,  and  Cooper  the  door-keeper 
told  bin*,  that  thirty  or  forty  of  the  members  ef 
the  House  of  Commons  went  along  with  them." 

Then  this  House  being  informed,  «  That  sir 
William  Beversham  and  sir  Edward  Lowe  sat 
in  the  Chancery  as  masters  of  the  Chancery 
when  this  fact  was  done ;"  they  were  sent  for. 
Who,  being  come,  declared  upon  oath  tlieir 
knowledge  in  this  business. 

Sir  Willum  Bevertham  testified,  "  That  he 
did  see  the  Serjeant  of  the  House  of  Commons, 
with  his  mace,  come  this  morning  into  the 
Court  of  Chancery,  the  Court  then  sitting,  and 
the  Master  of.  the  Rolls  then  sitting  judge, 
with  two  masters  (whereof  he  was  one  ;  an4 
the  Serjeant  did  lay  hold  upon  sir  John 
Churchill,  then  sitting  within  the  bar,  and 
charged  bim  to  go  along  with  him.  Upon 
which  demand,  sir  John  Churchill  pulled  out  of 
his  pecket  a  paper,  purporting  a  protection 
of  the  Lord*  in  parliament  (as  he  said),  and 
read  it  to  the  Serjeant  openly  in  the  eaio 
Court :    yet,    notwithstanding,    the    Serjeaat 

f Killed  him  up,  and  caused  him  to  go  along  witL 
lim  ;  who,  before  bis  going  out  of  the  Court, 
tamed  to  the  bench,  and  declared,  "  That  it 
"  was  the  first  time  that  any  person  waa  taken 
"out  of  that  Court  by  any  such  means,"  or 
used  words  to  that  effect;  and  was  then  led 
away  by  the  Serjeant. 

He  said  further,  "  Thnt  soon  after,  the  same 
Serjeant  came  again,  with  his  mace,  and  took 
hold  of  Mr.  Porter,  then  standing  without  to* 
bar  of  the  Chancer vx  and  demanded  him  to  go 
along  with  him  :'  to  which  the  said  Mr.  Porter 
replied,  *  That  he  had  a  protection  from  the 
Lords  in  parliament,"  and  openly  shewed  and 
read  the  same  to  the  snid  Serjeant:  howbett, 
the  said  Serjeant  polled  him  down  by  tbe 
sleeve,  and  led  him.away.* 

He  testified  further, «  That  about  half*  quar- 
ter of  aa  hour  after,  the  same  Serjeant  cam* 
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House  of  Lords,  the  said  sir  John  Churchill  did 
soon  after  go  along  with  the  said  Serjeant; 
and  presently  after  the  said  Serjeant  came  to 
tyr.  Charles  Porter,  and  took  him  away  from 
the  said  Court ;  and  about  half  a„  quarter  of 
an  boar  after,  the  said  Serjeant  came  to  Mr. 
Serjeant  Pecke,  and  took  him  also  from  the 
said  Court." 

He  further  said,  '<  That  about  one  hour  bs> 
fore  the  Court  of  Chancery  sat,  he  did  see  Mr. 
Serjeant  Peffiberton  go  along  part  of  Westmin- 
ster Hall,  with  the  Speaker  and  the  said  Ser-^ 
jeant  of  the  House  of  Commons  j  and  did  bold" 
a  oaper  towards  the  said  Speaker  and  Serjeant, 
which  he  doth  believe  was  the  protection  of  the 
House  of  Lords." 


again,  with  bis  mace,  into  the  Court  of  Chau- 
tfcery,  and  demanded  serjeant  Peck  to  go  along 
•  with  him  ?  who  made  answer,  "  Thai  he  had  a 
protection  from  the  House  of  Lords/*  and 
•hewed  the  same  unto  him  :  yet,  nevertheless, 
the  said  Serjeant  took  him  out  of  the  said  Court, 
and  led  him  away. 

"  That  there  was  a  great  multitude  of  people 
-standing  10  and  about,  the  Court  when  the  said 
Serjeant  did  carry  the  said  persons  away ;  so 
a*,  by  reason  of  such  interruption,  the  Court 
would  not  proceed  in  their  business  for  some 
.time." 

Then  sir  Edward  Lowe,  One  of  the  masters 
xtf  the  ctancery,  declared  upon  oath,  "  That 
he  this  morning,  about  ten  of  the  clock,  sitting 
in  the  High  Court  of  Chancery,  did  see  and 
'  observe  ttfe  Serjeant  of  the  House  of  Commons, 
with  his  mace,  come  into  the  said  Court,  and 
made  towards  sir  John  Churchill,  one  of  his 
majesty's  counsel;  and  laring  his  hand  on  him, 
the  said  sir  John  Churchill  told  the  Serjeant, 
"  That  he  had  the  protection  of  the  House  of 
Lords ;  and,  as  be  believes  (he  not  being  able, 
by  reason  of  the  noise  in  and  about  the  Court, 
and  a  orowd  of  people  then  interposing,  to  hear 
distinct!*),  read  the  same:  Which  being  done, 
the  said  Serjeant,  being  within  the  Court, 
reached  over  the  bar,  and  in  like  mauner  laid 
bis  hand  on  Mr.  Charles  Porter  counsellor  of 
law  (at  that  time  either  making  or  defending  a 
motion);  who  also  declared  he  had  the  Lords' 
protection,  and  taking  it  out  of  his  pocket,  did 
very  audibly  read  the  same  ail  over.  After 
.which,  the  Serjeant  taking  sir  John  Churchill 
with  him,  the  said  sir  John,  as  he  was  going 
away  through  the  Court,  turning  bis  face  to- 
wards the  bench,  spoke  these,  or  words  to  the 
like  effect :  (videlicet  J  "  X  am  the  first  man 
that  ever  after  this  manner  was  taken  out  of 
thi»  Court,  where  the  king  is,  or  is  supposed 
to  be  personally  present."  The  said  Serjeant 
then,- going  on  the  oQtaide  of  the  bar,  took 
down  the  said  Mr.  Charles  Porter  from  the 
place  wherein  he  stood  before  the  motion  was 
over  wherein  be  was  engaged." 

He  further  said,  "  That  whilst  these. things 
as  above  mentioned  were  acting,  the  business 
of  the  Court  was  somewhat  interrupted. 

'*  That  the  said  Serjeant  of  the  House  of 
Commons,  about  halt  a  quarter  of  an  hour  after 
he  had  taken  away  sir  John  Churchill  and  Mr. 
Charles  Porter,  he  came  a  second  time  into 
the  Court  of  Chancery,  and  there  took  into 
'  custody  Mr.  Serjeant  Pecke,  one  other  of  his 
majesty's  counsel;  but  whether  the  said  Mr. 
serjeant  Pecke  did  produce,  read,  or  declare 
he  had  any  protection,  he  did  not  observe." 

Tlien  William  Pecke,  esq.  upon  oath,  de- 
clared, «  That  he,  being  this  morning  at  the 
bar  of  the  Conrt  of  Chancery,  did  see  one 
tearing  a  mace  (which  was  said  to  be  the  mace 
of  the  House  of  Commons)  come  into  the  Court 
of  Chancery,  to  sir  John  Churchill;  who  pub- 
licly reading  in  the  said  Court  a  writing,  which 
he  doth  apprehend  to  be  the  protection  of  the 


Petri  Ben**,  esq.  upon  his  oath/  declared, 
"  That  he  was  this  morning  at  the  Conrt  of 
Chancery  bar,  and  did  see  due  bearing  a  mace 
(which  was  said  to  be  the  mace  of  the  House  of 
Commons)  come  into  the  Court  of  Chancer?, 
and  did  lay  bis  hand  upon  sir  John  Churchill, 
then  in  the  said  Court;  and  said,  "  That  he 
arrested  him:"  And  thereupon  the  said  sir 
John  Churchill  did  take  out  of  his  pocket  a 
paper  which  he  declared  to  be  the  protection 
of  the  House  of  Lords,  and  did  read  part  of  the 
same  openly,  without  interruption :  and  then  a 

Smtleman,  who  was  affirmed  to  be  one  of  the 
ouse  of  Commons,  and  followed  the  Serjeant 
who  bare  the  said  mace,  said,  "  Do  not  let  him 
read  k,"  or  used  words  to  that  effect.  Not- 
withstanding  which,  the  said  sir  John  Churchill 
did  proceed  in  reading  the  said  protection; 
and  afterwards  the  said  Serjeant  told  him, 
'<  That  (notwithstanding  the  said  protection) 
he  must  go  with  him ;"  or  used  words  to  that 
effect.  And  the  said  sir  Jonn  Qhtfrchill  did 
then  rise  from  bis  seat,  and  went  with  the  said 
Serjeant ;  and  the  said  Serjeant  did  then  also 
put  forth  his  hand  to  Mr.  Charles  Porter,  and 
told  him,  "  He  arrested  him :"  And  the  said 
Mr.  Porter  did  acquaint  him,  "  That  he  had 
the  protection  of  the  House  of  Lords  \"  and  did 
openly  read  part  of  the  same;  but,  by  rea- 
son of  the  noise  in  the  Conrt,  he  did  not  hear 
the  same  read  ont:  Bat  the  Serjeant  said, 
*'  He  must  go  with  hhn  f  and  then  came  to 
the  outside  of  the  bar,  where  the  said  Mr. 
Porter  stood,  and  Cook  him  along  with  aim  J 
and  about  half  a  quarter  of  an  hour  after,  the 
said  Serjeant  came  into  the  Conrt  of  Chancery 
again,  with  his  mace,  and  arrested  Mr.  serjeant 
Peek,  who  told  him,  "  He  had  the  like  protec- 
tion of  the  House  of  Lords;"  and  the  said  Ser- 
jeant did  reply,  "  That  Ite  had  the  like  warrant 
against  him:"  or  esed  words  to  that  eaVett 
And  thereupon  the  said  Mr.  serjeant  Peck  did 
go  along  with  the  officer  that  bare  the  mace.'9 

The  House  hereupon  Ordered.  That  the  gen- 
tleman usher  of  the  black  rod  attending  this 
house  do  forthwith  attach  the  body  of  serjeant 
Tophatn,  at  present  attending  the  House  of 
Commons,  for  having  seized  and  taken  into 
custody  Mr.  serjeant  Peck,  sir  John  Churchill, 
Mr.  serjeant  Pembertoo,  aud  JWr.   Charles 
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Porter,  contrary  to  the  order  and  protection  of 
this  House  granted  to  them,  and  produced  to 
him;  and  that  the  said  Usher  of  the  Black  Rod 
is  hereby  authorized  and  required  to  demand 
the  persons  of  the  said  Serjeant  Peck,  sir  John 
Churchill,  serjeant  Pemberton,  and  Mr.  Porter, 
from  what  person  soever  be  shall  find  them  to 
be  in  the  custody  of,  without  paving  fees;  and 
this  shall  be  a  sufficient  warrant  in  that  behalf. 

To  the  Gentleman  Usher  of  the  Black 
Rod  attending  this  House,  his  Deputy  , 
and  Deputies. 

Ordered,  That  an  humble  Address  he  made 
to  his  majesty  (by  the  Lord  Treasurer,  Lord 
Great  Chamberlain,  Lord  Steward,  viscount 
Newport,  and  the  lord  Maynard),  from  this 
House,  to  desire  that  bis  majesty  would  be 
pleased  to  appoiut  another  Serjeant  to  attend 
the  House  of  Commons,  in  tlie  place  of  ser- 
jeant Topham,  whom  the  Lords  have,  for  some 
great  offences,  ordered  to  be  taken  into  custody 
by  the  Gentleman  Usher  of  the  Black  Rod. 

Housx  or  Lords,  June  4,  p.  m, 

A  question  was  propounded :  "  Whether  this 
House  will  proceed  upon  no  other  business,  ex* 
cept  what  shall  be  recommended  by  his  ma- 
jesty, till  they  have  received  full  satisfaction, 
and  vindicated  themselves  in  this  breach  of 
their  privilege*"  The  question  being  put, 
x'<  Whether  this  question  shall  be  put?"  It  was 
resolved  in  the  affirmative. 

Then,  instead  of  putting  the  question,  it  was 
prdered,  That  this  House  will  proceed  upon  no 
other  business  (except  what  shall  be  recom- 
mended by  his  majesty),  till  they  have  received 
full  satisfaction,  aod  vindicated  themselves  in 
this  breach  of  their  privileges. 

Then  the  Gentleman  Usher  of  the  Black  Rod 
gave  the  House. an  account  of  what  was  com- 
mitted to  hit  care,  as  followeth : 

"  My  Lords ;  In  pursuance  of  your  lordships 
Order  committed  to  my  charge,  I  enquired  where 
serjeant  Peck, sir  John  Churchill,  serjeant  Pem- 
berton, and  Mr.  Porter,  were  gone ;  and  being 
informed  that  they  wqre  sent  by  water  through 
sir  John  Cotton's  garden  to  the  Tower,  I  took 
a  pair  of  oars,  and,  so  I  went  to  the  Tower,  and 
went  to  the  lodgiog  of  the  Lieutenant  of  the 
Tower,  and  so  went  up  stairs ;  and  in  a  great 
room  I  found  the  said  Lieutenant,  and  in  the 
•aid  room  were  serjeant  Peck,  sir  John 
Churchill,  serjeant  Pemberton,  and  Mr.  Porter : 
And  so,  taking  my  black  rod  in  one  hand,  and 
the  Lords*  warrant  in  the  other,  I  did  address, 
myself  to  the  said  Lieutenant,  and  told  him, 
*  That  I  was  commanded,  by  the  Lords  spiri- 
'  tual  and  temporal  in  parliament  assembled, 
'  to  demand  the  persons  of  Mr.  serjeant  Peck, 
'  sir  John  Churchill,  Mr.  serjeant  Pemberton, 
«  and  Mr,  Porter:  I  did,  therefore,  inane  name 
1  of  the  Lords  spiritual  and  temporal,  and  by 
'  the  authority  of  the  black  rod,  command  him 
'  to  deliver  me  the  afore-named  persons.'  He 
did  after  demand  te  see  my  warrant :  I  did 


shew  it  htm ;  and  be  would  have  shewed  me 
his,  but  I  would  not  look  upon  it,  but  demand- 
ed his  answer:   and  be  toM  me,  '  That  they 

•  were  committed  by  order  of  the  Commons, 

*  and  that  be  could  not  release  them  without 
'  their  order;  and  if  the  Lords  did  commit  any 

•  to  him,  he  could  not  release  them  without 

*  their  lordships*  order.* 

"  My  Lords ;  I  did  likewise  endeavour  to 
take  serjeant  Topham,  accordiug  to  your  lord- 
ships' order  and  command ;  but  was  informed 
that  he  kept  himself  up  with  Mr.  Speaker,  m 
the  Speaker's  chamber,  so  that  I  could  not 
come  at  him." 

The  Lord  Treasurer  reported,  M  That  the 
Lords  appointed  to  present  the  humble  Address 
of  this  House  to  h»  majesty,  for  appointing  a 
new  serjeant  at  arms  to  attend  the  House  of 
Commons  in  the  place  of  serteant  Tr.pham, 
have  attended  his  majesty  with  the  said  Ad- 
dress ;  who  returns  this  Answer;  That  his  ma- 
jesty had  given  order  for  sending  a  new  ser- 
jeant to  attend  (be  House  of  Commons,  before 
the  Address  was  presented  to  him.** 

Ordered,  That  the  Lord  Treasurer,  the  Lord 
Great  Chamberlain,  Lord  Steward,  viscount 
Newport,  and  the  lord  Maynard,  do  present 
the  humble  thanks  of  this  House  to  his  ma- 
jesty, for  appointing  a  new  serjeant  at  arms  to 
attend  the  House  of  Commons,  m  place  of 
serjeant  Topham. 

Ordered,  That  the  humble  Address  of  this 
House  be  presented  to  his  majesty,  by  the 
Lord  Treasurer,  Lord  Great  Chamberlain,  Lord 
Steward,  viscount  Newport,  and  lord  May- 
nard; shewing,  "  That  whereas  this  House  di- 
rected the  Gentleman  Usher  of  the  Black  Rod 
to  demand  the  persons  of  serjeant  Peck,  air  John 
Churchill,  serjeant  Pemberton,  and  Mr.  Charles 
Porter,  of  what  person  soever  he  should  find 
them  in  custody  of;  and,  in  pursuance  of  that 
direction,  finding  them  to  be  committed  pri- 
soners to  the  Tower  of  London  by  order  of  the 
House  of  Commons,  repaired  to  sir  John  Ro- 
binson, his  majesty's  Lieutenant  of  the  Tower, 
and  demanded  them  of  him,  who  refused  to  de- 
liver tbem  otherwise  than  by  order  of  the 
House  of  Commons ;  This  House  humbly  de- 
sires bis  majesty,  .that  he  will  be  pleased  to  re- 
move the  said  sir  John  Robinson  from  that 
trust,  and  to  appoint  some  other  person  to  be 
his  Lieutenant  of  the  Tower." 

The  Lord  Treasurer  reported, "  That  be  and 
the  rest  of  the  Lords  have  presented  the  humble 
Address  of  this  House  to  his  majesty,  for  re- 
moving sir  John  Robinson  from  bis  trust  of  be- 
ing lieutenant  of  the  Tower;  and  his  majesty 
says,  be  will  return  an  Answer  thereunto  at  the 
first  sitting  of  the  House  to-morrow.* 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Henry  Capell,  6rC  To  de- 
sire a  Conference,  upon  the  matter  delivered 
by  their  lordships  at  the  last  Conference. 

The  Answer  returned  was :  That  the  Lords 
have  considered  their  Message,  and  will  return 
an  Answer  by  messengers  ofthtif  own.  - 
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tlon&n  or  Commosts,  Jiuu  4,  p. *». 

Ordered,  That  Mr.  Speaker  do  issue  out  a 
warrant  to  John  Topham,  esq.  serjeant  at 
arms  now-  attending  this  House,  to  authorize 
and  require  feim,  that,  if  any  person  or  persons 
•hall  attempt  or  go  about  to  arrest,  imprison, 
or  detain  hioi  from  executing  his  office,  or  from 
his  attendance  upon  this  House,  to  apprehend 
such  persons,  and  bring  them  in  custody,  to 
answer  their  breach  of  privilege ;  and  to  re- 
quire and  authorize  all  persons  to  be  aiding 
and  assisting  to  him  therein. 

Resolved,  That  John  Topham,  esq.  serjeant 
at  arms  flow  attending  this  House,  shall  have 
the  privilege  of  this  House. 

Resolved,  That  sir  Henry  Capell  do  go  up 
to  the  Lords,  to  desire  a  Conference  upon  the 
matters  delivered  at  the  last  Conference. 

Sir  Thomas  Lee  reports,  from  the  committee, 
the  Reasons  agreed  to  be  offered  at  toe  Con- 
ference to  be  bad  with  the  Lords,  upon  the 
matters  delivered  at  the  last  Conference: 
which  were  twice  read;  and,  with  some 
amendments  made  at  the  table,  severally 
agreed ;  and  are  as  followeth;  viz. 

"Your  lordships  having  desired  the  last 
Conference  upon  matters  of  high  importance, 
concerning  the  dignity  of  the  king,  and  the 
safety  of  the  government;  the  Commons  did 
not  expect  to  hear  from  your  lordships  at  that 
Conference,  things  so  contrary  to,  and  incon- 
sistent with,  the  matter  upon  which  the  saitl 
Conference  was  desired,  at  were  then  delivered 
by  your  lordships* 

"  It  was  much  below  the  expectation  of  the 
Commons,  that,  after  a  representation  in  your 
lordships'  Message  of  matters  of  so  high  impor- 
tance, the  particular  upon  which  the  Confer- 
ence was  grounded,  should  be  only  the  com- 
mitment of  four  lawyers  to  the  custody  of  their 
own  serjeant  at  arms,  for  a  manifest  violation 
of  the  privileges  of  their  House. 

"  But  the  Commons  were  much  more  sur- 
prized, when  your  lordships  bad  introduced 
the  Conference,  with  an  assurance  it  was  in 
order  to  a  good  correspondency  between  the 
two  Houses,  that  your  lordships  should  irnme- 
diatelj  assume  a  power. to  judge  the  order  of 
the  House  of  Commons,  for  the  imprisonment 
of  Mr.  serjeant  Peck,  sir  John  Churchill,  Mr. 
serjeant  Pemberton,  and  Mr.  Charles  Porter, 
to  be  illegal  and  arbitrary,  and  the  execution 
thereof  a  great  indignity  to  the  king's  majesty, 
with  many  other  high  reflections  upon  the 
House  of  Commons,  throughout  the  whole 
Conference ;  whereby  your  lordships  hath  con- 
demned the  whole  House  of  Commons  as  cri- 
minal •  Which  is  without  precedent,  or  exam- 
ple, or  any  ground  of  reason  so'  to  do. 

*«  It  is  not  against  the  king's  dignity  for  the 
House  of  Commons  to  punish  by  imprisonment 
a  commoner,  that  is  guilty  of  violating  their 

}>rivileg*s,  that  being  according  to  the  known ' 
aws  and  custom  of  parliament,  aud  the  right  of 
their  privileges,  declared  by  the  king's  royal 
predecessors  in  former  parliaments;  and  by 
pimself  in  tfcia,  • 


<tBut  your  lordships  claiming  to  be  the  su- 
preme court,  and  that  his  majesty  is  highest 
m  his  royal  estato  in  the  court  of  judicature, 
there  is  atliminution  of  the  dignity  pf  the  king; 
who  is  highest,  in  his  royal  estate,  in  full  parlia*- 
ment;  and  is  derogatory  to  the  authority  of 
the  whole  parliament,  by  appropriating  it  to 
yourselves. 

"The  Commons  did  not  infringe  any  privi- 
leges of  the  House  of  Peers,  but  only  defend 
and  maintain,  their  own ;  On  the  other  side, 
your  lordships  do  highly  intrench  upon  the 
rights  and  privileges  of  the  House  of  Commons, 
denying  them  to  be  a  court,  or  to  have  any 
authority  or  power  of  judicature ;  which,  if 
admitted,  will  leave  them  without  any  autho- 
rity or  power  to  preserve  themselves. 

"  As  to  what  your  lordships  call  a  transcen- 
dent invasion  of  the  rights  and  liberty  of  the 
subject,  and  against  Magna  Charts,  the  Peti- 
tion of  Right,  and  many  Other  laws ;  the  House 
of  Commons  presume,  that  your  lordships 
know,  that  neither  the  Great  Charter,  the  Pe- 
tition of  Right,  nor  many  other  laws,  do  take 
away  the  law  and  custom  of  parliament,  or  of 
either  House  of  parliament ;  or  else  your  lord- 
ships have  much  forgotten  the  Great  Charter, 
and  those  other  laws,  in  the  several  judgments 
your  lordsHips  have  passed  upon  the  king's  sub* 
jects,  in  cases  of  privilege. 

"  But  the  Commons  cannot  find,  by  Magna 
Cbarta,  or  by  any  other  law  or  ancient  custom 
of  parliament,  that  your  lordships  have  any 
jurisdiction,  in  cases  of  appeal  from  courts  of 
equity. 

"  VVe  are  further  commanded  to  acquaint 
you,  that  the  enlargement  of  the  said  persons 
imprisoned  by  order  of  the  House  or  Com- 
mons, by  the  Gentleman  Usher  of  the  Black 
Rod  ;  and  the  prohibition,  with  threats  to  all 
officers  and  other  persons  whatsoever,  not  to 
receive  or  detain  'them,  is  an  apparent  breach  > 
of  the  rights  and  privileges  of  the  House,  eft' 
Commons:  and  they  have  therefore  caused 
them  to  be  retaken  into  the  custody  of  the  Ser- 
jeant at  Arms,  and  bath  committed  them '  to 
the  Tower. 

"  As  to  the  Parliament-Roll  of  1st  Hen.  4. 
caused  to  be  read  by  your  lordships  at  the  last 
Conference,  but  not  applied,  the  Commons  ap- 
prehend it  doth  not  concern  the  casein  ques- 
tion ;  for  that  this  record  was  made  upon  oc- . 
casion  of  judgments-given  by  the  lords,  to  de- 
pose and  imprison  their  lawful  king ;  to.  which 
the  Commons  were  unwilling  to  be  made  par- 
ties :  and  therefore  the  Commons  conceive  it 
wilt  not  be  for  the  honour  of  your  lordships,  to 
make  further  use  of  that  record. 

"  But  we  are  commanded  to.  read  to  your 
lordships  the  Parliament-Roll  of  the  4tb  or  Ed- 
ward the  3rd,  n.  6 ;  which  if  your  lordships 
1>lease  to  consider,  they  doubt  not  but  your 
ordsbips  will  find  occasion  to  apply  it  to  the 
present  purpose." 

Sir  Hen.  Capell  reports,  that  be  had  attend- 
ed the  Lords,  to  desire  a  Conference:  and  that 
the  Lords  made  Answer,  that  they  would  re- 
turn Answer  by  messengers  of  their  own. 
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House  of  Lords,  June  5. 

The  Lord  Treasurer  reported,  "  Tbat  his 
majesty  intends  to  give  their  lordships  an  An- 
swer to  their  Address  about  removing  the  lieu- 
tenant of  die  Tower  himself:  therefore  it  is 
his  majesty's  pleasure,  that  this  House  do  wait 
upon  him  in  the  banq  net  ting  house  at  Whitehall 
at  four  of  the  clock  this  afternoon;  and  his 
majesty  desires  their  lordships  would  adjourn  to 
that  time," 

He  was  further  commanded  to  let  their  lord- 
ships know,  "  That  his  majesty  had  sent  the 
like  Message  to  the  House  of  Commons." 

The  Lords  agreed  to  meet  here  half  an  hour 
after  three  of  the  clock ;  and  go  in  a  body  to 
Whitehall,  to  attend  his  majesty. 

Haost  or  Commons,  June  5. 

4 

Mr.  Secretary  Coventry  acquainted  the 
House,  that  it  was  his  majesty's  desire,  that  the 
House  would  adjourn  till  four  of  the  clock  m 
the  afternoon,  and  that  both  Houses  should  at 
tbat  time  attend  him  in  the  banquetting  bouse 
at  Whitehall. 

A  debate  arisiog  touching  the  removal  of 
John  Topbam,  esq.  Serjeant  at  Arms  in  ordi- 
nary, attending  the  House  yesterday,  the  fur- 
ther debate  thereof  was  adjourned  till  five  of  the 
clock  in  the  afternoon.  And  then  the  House 
adjourned  till  four  io  the  afternoon. 

Hous£  of  Lo&ns,  June  5,  p.  m. 

The  House  was  adjourned  till  five  of  the 
clock ;  and  the  Lords  went  to  attend  the  king 
at  Whitehall.  The  Lords  being  returned,  the 
House  was  resumed. 

Then  the  Lord  Keeper  reported,  "  That  the 
Lords  and  Commons  attended  the  king,  in  the 
Baoqueiting  House  at  Whitehall,  this  afternoon ; 
where  his  majesty  told  them,  he  bad  something 
to  say  wherein  he  desired  he  might  not  be  mis- 
taken, and  therefore  bad  put  it  in  writing." 

Which  the  Lord  Keeper  read  as  followetb : 
"  My  Lords  and  Gentlemen; 
.  "  You  may  remember  that  at  the  meeting  of 
this  session,  I  told  you,  no  endeavours  would 
be  wanting  to  make  the  continuance  of  this 
parliament  unpracticable.  I  am  sorry  thai  ex- 
perience bath  so  ooickly  shewed  you  the  truth 
of  what  I  then  said :  but  I  hope  you  are  all 
convinced  tbat  the  intent  of  all  this,  in  the  con* 
trivers,  is  to  procure  a  dissolution.  I  confess,  I 
look  upon  it  as  a  most  malicious  design  of  those 
who  are  enemies  to  me  and  to  the  church  of 
England  ;  and  were  the  contrivers  known,  I 
should  not  doubt  but  the  dislike  of  their  prac- 
tices would  alone  be  a  means  of  bringing  the 
Houses  to  a  good  understanding.  But,  since  I 
cannot  prescribe  any  way  how  to  arrive  at  the 
discovery  of  it,  I  must  tell  you  plainly  my  opi- 
nion^that  the  means  of  coming  to  any  compo- 
site be twiitt  yourselves  cannot  be  without  ad- 
mitting of  such  full  Conferences  as  either  con- 
vince one  another  by  the  reasons  then  offered, 
ev  enable  me  to  judge  rightly  of  the  differen- 
ces when  all  hath  been  said  upon  both  sides 


which  the  matter  will  afford :  for  I  am  act: 
suffer  these  difference*  to  grow  to  disorder); 
the  whole  kingdom,  if  I  can  prevent  it;  a*. 
am  sure  my  judgment  shall  always  be  uapvu 
between  my  two  Houses  of  parliament :  bu! 
must  let  you  know,  that  whilst  vou  are  m^ 
bate  aboqt  your  privileges,  I  will  uot  sofa  =• 
own  to  be  invaded. 

u  I  have  nothing  more  to  say  to  you  at  il- 
lime ;  but  to  desire,  as  I  did  when  we  met  ct 
that  you  would  consider,  and  not  suffer  ill  jlu 
designs  to  hinder  this  session  from  a  bappj  ex- 
clusion." 

After  this,  his  majesty  said  to  cbe  Lor 
"  That  he  would  give  them  an  Answer  io  iir 
Address  concerning  the  removal  of  the  Lut* 
nant  of  the  Tower,  so  soon  as  their  lord*:, 
should  return  to  their  House ;  thinking  stt. 
fit  to  do  it  before  the  House  of  Comiaoos." 

Then  the  Lord  Treasurer  reported,  ••  Ti 
his  majesty's  Answer  to  the  Lords*  Address,  : 
the  removing  sir  John  Robinson  from  tt». 
Lieutenant  of  the  Tower,  is,  That  hi*  majt- 
hath  considered  the  circumstances  of  that  t^ 
ten,  and  is  not  satisfied  how  with  justice  be  a- 
remove  him." 

floras  op  Cohmoks,  June  5,  p.  at. 

The  House  then  took  into  consideration  - 
majesty's  Speech,  and  resolved  ncm.  ant.  V. 
the  humble  Thanks  of  this  House  be  reta/L 
to  his  majesty,  for  the  gracious  expression  * 
bis  speech  this  day  made  to  both  Houses  off-: 
liament;  and  such  members  of  this  house » 
are  of  his  majesty's  privy-council  are  d«wb 
to  present  the  humble  thanks  of  this  House, 
his  majesty. 

Resolved,  Tbat  it  doth  not  appear  to  u 
House,  that  any  member  thereof  hath  ctar| 
contrived  or  promoted  the  difference  bet»e» 
the  two  Houses  of  Parliament ;  or  in  assert* 
the  rights  of  the  Commons  of  England,  nf 
the  privileges  of  this  House ;  or  to  have  <k 
any  thing  inconsistent  with  his  duty,  or  u 
trust  reposed  in  him. 

House  op  Loans,  June  7. 

The  Serjeant  ut  Anns  attending  this  Hoi* 
was  called  upon,  to  give  an  account  whs: 
hath  done  in  the  execution  of  the  deliver;  * 
the  four  writs  of  Habeas  Corpus  delivered  J 
him  by  the  Lord  Keeper.  And  he  gave  *<» 
account  following: 

"  In  obedience  to  your  lordships'  command 
I  received  from  the  right  hon.  the  lord  keep* 
of  the  great  seal  of  England,  about  half  * 
hour  past  eight  of  the  clock,  or  thereaboA 
four  writs  of  Habeas  Corpus ;  and  unmedisua 
I  did  repair  to  the  Tower,  and  delivered  tht» 
to  the  Lieutenant  of  the  lower ;  and  after  st 
received  them,  he  desired  me  to  present  h* 
bumble  duty  and  service  to  this  tx>nou»l« 
bouse,  and  tbat  he  should  do  his  duty  massed 
as  io  him  lay  to  both  houses;  and  desired  a* 
to  let  the  right  hon.  the  lord  keeper  soc*, 
that  he  would  wait  upon  him  to-morrow  awn- 
ing ;  or  words  to  that  effect," 
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Then  the  Lord  Keeper  f  ave  the  boos*  aa 
account  of  sir  John  Robinson's  coming  to  him 
•arly  this  morning :  "  That  he  acknowledged 
the  receipt  of  the  Habeas  Corpus;  and  would 
have  excused  himself  to  his  lordship,  by  reason 
of  some  rotes  or  orders  of  the  House  of  Com- 
mons, which  bis  lordship  would  not  examine ; 
but  told  bim,  the  writs  were  not  returnable  to 
him,  but  to  the  Lords  in  parliament  whose  ser- 
vant the  lieutenant  of  the  Tower  is,  and  ought 
to  do  bis  duty  according  to  law." 

The  Geutleman  Usher  of  the  Black  Rod  was 
commanded  to  enquire  without,  whether  the 
lieutenant  of  the  Tower  did  appear ;  who  re- 
turned this  account  "  that  the  lieutenant  did 
notappear." 

Whereupon  the  Douse  commanded  the  Ser- 
jeant at  arms  to  go,  with  his  mace,  into  West- 
minster-hall, and  make  O  yes  three  times,  and 
then  make  proclamation  in  these  words:  "  Sir 
John  Robinson, lieutenant  of  the  Tower,  come 
fort h9  and  return  the  writs  of  Habeas  Corpus 
before  the  Lords  iu  parliament,  as  you  are  com- 
manded." 

The  Serjeant  at  Arms  gare  the  House  an 
account  ''that  he  had  made  proclamation,  at 
the  top  of  the  stairs  between  the  court  of 
Chancery  and  the  court  of  King's- bench  in 
Westminster-hall,  to  command  sir  John  Ro- 
binson to  return  the  writs  of  Habeas  Corpus 
before  the  Lords  in  parliament,  as  he  was  com- 
manded." 

Upon  consideration  what  to  do  next : 

The  Lord  Keeper  gave  an  account,  "  That 
the  Order  yesterday  was  directed  to  the  cur- 
sitors,  to  prepare  the  writs  of  Habeas  Corpus ; 
whereas  the  said  writs  should  have  been  made 
by  tCie  clerk  of  the  crown  in  Chancery." 

Hereupon  the  House  had  the  Opinion  of 
the  Judges  this  day  present;  viz.  The  Lord 
Chief  Justice  of  the  court  of  Common  Pleas, 
and  Judge  Atkins. 

And  these  two  questions  were  propounded 
to  them :    •  -  • 

"  Whether  these  writs  of  Habeas  Corpus, 
sealed  with  the  great  seal  of  England,  be  ef- 
fectual in  law,  though'  the  writs  be  written  by 
the  cursitors,  and  not  by  the  clerk  of  the 
crown  f9 

The  Opinion  of  the  Judges  was,  "  That  the 
writs,  being  under  the  great  seal  of  England, 
•re  good  and  effectual  in  law,  by  what  hand 
soever  they  were  written."         ..*•"' 

u  Whether  there  may  an  alias  Habeas'  Cor- 
pus  be  issued  out  of  the  orpce  of  the  clerk  of 
the  crown,  notwithstanding  the  former  were 
issued  out  as  aforesaid,  and  not  returned  by 
the  lieutenant  of  the  Tower  r** 

And  the  Opinion  of  the  Judges  is,  "That 
an  alias  Habeas  Corpus  is  good"  in  law,  and 
wet!  issued  in  that  case ;  else  it  were  in  the 
Goner  of  the  gaoler,  by  the  not  returning  the 
first  writ,  to  binder  the  issuing  out  of  an  alias. v 

The  same  Opinion  Mr.  Attorney  General 
was  of. 

Upou  this,  the  House  made  this  Order  fol- 
lowing i 


"  Forasraoch  as  oath  hath  beea  made,  that 
four  writs  of  Habeas  Corpus  have  been  de- 
livered to  the  Lieatenanc  of  the  Tower,  return* 
able  in  parliament  this  day,  which  are  not  re- 
turned :  It  is  ordered.  That  the  clerk  of  the 
crown  in  Clam  eery  do  prepare  four  several 
and  respective  writs  of  alias  Habeas  Corpus 
(with  a  penalty  of  40/.  ia  each  writ  to  be  con- 
tained), so  be  sealed  by  the  Lord  Keeper  of 
the  great  seal  of  England,  and  directed  to  the 
Lieoteannt  of  the  Tower,  and  returnable  into 
the  House  of  Peers,  for  bringing  the  bodies  of 
Edward  Peck  Serjeant  at  law,  sir  John 
Churchill  knight,  Francis  Pemberton  serjeant 
at  law,  and  Charles  Porter,  esq.  counsellor  at 
law,  with  the  cause  of  their  commitment,  to 
the  House  of  Peers,  toHoorrow  morning,  at  ten 
of  the  ddck  ;  and  that  die  Serjeant  at  Arms 
attending  this  House,  or  his  deputy,  be,  and  h 
hereby  required  to  carry  the  said  writs  to  the 
lieutenant  of  the  Tower  for  that  purpose." 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Thomas  Littleton  and  others ; 
"  For  preserving  a  good  correspondence  be- 
tween the  two  Houses,  he  was  commanded  to 
put  their  lordships  in  mind  of  a  Message  from 
the  House  of  Commons  lately,  to  desire  a  Con- 
ference, concerning  the  matter  of  the  last  Con- 
ference; to  which  the  Lords  bad  returned  this 
Answer,  That  they  would  send  an  Answer  by 
messengers  of  their  own." 

House  of  Commons,  June  T . 

The  House  resumed  the  adjourned  debate 
concerning  John  Topham,  esq.  serjeant, at  arms. 

Resolved,  That  what  John  Topham,  esq. 
serjeant  at  arms  attending  this  House  did,  in  re- 
taking, bringing  in  custody,*  and  conveying  to 
the  lower,  sir  Jo,  Churchill,  Mr.  Serjeant 
Peck,  Mr.  Serjeant  Pemberton,  and  Mr.  Ch. 
Porter,  was  in  pursuance  of  his  duty  and  by  the 
order  of  the  House.  v 

Resolved,  That  the  further  debate  concern- 
ing Jo.  Topham,  esq.  serjeant  at  arms,  be  ad- 
journed till  Wednesday  morning  next. 

A  copy  of  an  Order  of  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  dated 
the  91st  of  May  last,  and  served  on  sir  John 
Fagg  on  Friday  last,  was  tendered  and  read; 
whereby  the  Lords  have  ordered  to  hear  coun- 
sel at  the  bar,  in  the  cause  upon  the  Appeal 
there  brought  by  Thomas  Shirley,  esq.  against 
the  said  sir  John  Fagg,  and  the  Answer  there- 
unto on  Tuesday  the  Sth  of  this  instant  June, 
at  ten  o'clock  in  the  forenoon :  And  a  debate 
arising  thereupon ; 

Resolved,  nem.  con.  That  as  to  the  case  of 
Appeal,  brought  against  sir  John  Fagg  in  the 
House  of  Lords,  sir  John  Fagg  shall  have  the 
protection  and  the  assistance  of  this  House. 

Resolved,  nem.  con.  That  if  anyj>ersun  or 
persons  shall  be  aiding  or  assisting  in  putting 
in  execution  any  Sentence  or  Judgment  that 
shall  be  given  by  the  House  of  Lords,  upon  the 
Appeal  brought  by  Dr.  Shirley,  against  sir  l 
John  Fagg,  a  member  of  this  House;  such 
1      r 
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person  end  persons  shall  be  adjudged  aud  taken  lordships  of  the  last  Message,  wherein  a  Coa. 
to  be  betrayers  of  ibe  rights  and  liberties  of  ference  was  desired  with  thein  by  this  House, 
the  Commons  of  England,  and  the  privileges  upon  the  matters  delivered  at  the  last  Co* 
of  this  House ;  and  shall  be  proceeded  against  ference  by  the  Lords :  And  that  sir  Thorns 
accordingly.  Littleton  da  go  up  to  the  Lords  with  the  sud 

Ordered,  That  these  Votes  be  made  public,    " 
by  setting  them  op  in  Westminster-ball,  and  in 
the  lobby  of  this  House :  And  that  the  clerk  of 
the  House  do  take  care  to  see  it  done. 

The  House  being  informed,  that  the  House 
of  Lords  have  ordered  a  Habeas  Corpus  to 
issue  forth  under  the  great  seal,  for  bringing 
sir  John  Churchill,  Serjeant  Peck,  Serjeant 
Pemberton  and  Mr.  Charles  Porter,  to  the  bar 
of  their  House; 

Ordered,  That  those  members  that  were  ap- 
pointed to  inspect  the  Journals  of  the  House  o( 
Lords,  in  the  case  of  the  Lord*'  proceedings 
touching  the  making  navigable  the  rivers  in  the 
counties  of  Hertford  ana  Bedford,  do  inspect 
k  the  Journals  and  Minotes  of  the  proceedings 
of  the  House  of  Lords,  touching  the  commit- 
ment of  the  said  sir  Jo.  Churchill,  Mr.  Serj. 
Peck,  Mr. Serj.  Pemberton  and  Mr.  Ch.  Porter, 
by  order  of  this  House. 

June  7,  p.  in. 

Sir  Thomas  Littleton  reports,  That  in  pur- 
suance of  the  Order  of  (he  House,  the  Com- 
mittee appointed  to  inspect  the  Journals  of  the 
House  of  Lords,  went  to  Mr.  Browne's  house  ; 
and  that  Mr.  Walker  went  to  Mr.  Browne  to 
acquaint  him  therewith:  Aud  that  Mr. 
Browne  returned  this  answer,  That  he  could 
not  shew  the  Minutes,  or  .acquaint  them  with 
any  thing  that  hath  been  done  this  day. 

Resolved,  una.  coa.  That  no  person  com- 
mitted for  breach  of  privilege  by  order  of  this 
House,  ought  to  be  discharged  during  the  session 
of  parliament  but  by  order  or  warrant  of  this 
House. 

Resolved,  ncm.  can.  That  the  Lieutenant  of 
the  Tower  in  receiving  and  detaining  in  cus- 
tody sir  John  Churchill,  Serjeant  Peck,  Serjeaut 
Pemberton  and  Mr.  Porter,  performed  his 
duty  according  to  law :  And  for  so  doing  he 
shall  have  the  assistance  and  protection  of  this 
House. 

Resolved,  nem.  con.  That  the  Lieutenant  of 
the  Tower,  in  case  he  hath  received  or  shall  re- 
ceive any  writ,  warrant,  order  or  command- 
ment to  remove  or  deliver  any  person  or  per- 
sons committed  for  breach  of  privilege,  by  any 
order  or  warrant  of  this  House,  sballnot  make 
any  return  thereof,  or  yield  any  obedience 
thereunto  before  be  hath  first  acquainted  this 
House,  antl  received  their  order  and  directions 
"  how  to  proceed  therein. 

Ordered,  That  these  Resolves  be  immediately 
sent  to  the  Lieutenant  of  (be  Tower. 

June  8, 1675. 

Ordered,  That  a  Message  be  sent  to  the 
Lords  to  acquaint  them,  That  in  order  to  pre- 
serve a  good  correspondency  between  the  two 
Houses,  the  knights,  citizens  and  burgesses  in 
parliament  assembled,  had  sent  to  remind  their 


Sir  John  Robinson,  Lieutenant  of  the  Tower, 
gives  an  account  to  the  House  of  bit  receiving 
the  persons  committed  to  the  Tower  into  ha 
custody,  in  obedience  to  the  Order  of  tha 
House ;  and  that  the  black  rod  coming  after- 
wards with  an  Order  from  the  Lords,  and  de- 
manding them  out  of  his  custody,  he  denied  to 
deliver  them  because  they  were  committed  by 
Order  of  this  House :  And  that  after  he  had 
received  the  Votes  of  this  House  last  night,  re- 
lating to  the  said  persons  now  prisoners  in  the 
Tower  by  Order  of  this  House,  sir  George 
Charnock  Serjeant  at  arms  attending  the  Lord 
Keeper  of  the  great  seal  of  £ngiand,  brought 
him  four  several  writs  of  Habeas  Corpus  under 
the  great  seal  of  England,  for  bringing  the  said 
several  persons  this  morning  at  ten  o'clock,  be- 
fore his  majesty  in  hit  present  parliament  at 
Westminster:  and  that  be  did,  according  to 
the  vote  of  this  House,' humbly  crave  the  ad- 
rice  and  direction  of  this  House,  what  he 
should  do  therein. — And  the  matter  being  de- 
bated ; 

Resolved,  That  the  Thanks  of  the  House  be 
given  to  the  said  sir  John  Robinson. 

Mr.  Speaker  did,  by  the  direction  of  the 
House,  intiinate  to  sir  John  Robinson  Lieute- 
nant of  the  Tower,  that  he  should  forbear  i* 
return  the  said  writs  of  Habeas  Corpus  ;  ac- 
quainting him,  that  it  was  the  opinion  of  that 
House,  that  he  could  be  in  no  danger  in  not  re- 
turning the  same* 

The  several  writs  of  Habeas  Corpus  issued 
out  under  the  great  seal  of  England,  and  di- 
rected to  sir  John  Robinson,  Lieutenant  of  the 
Tower,  for  bringing  the  bodies  of  Mr.  Serjeant 
Peck,  Mr.  Serjeant  Pembertoo,  sir  John 
Churchill  and  Mr.  Porter,  before  bis  majesty 
in  his  present  parliament  at  Westminster,  about 
ten  o'clock  this  morning,  being  severally  read; 
and  the  matter  debated ; 
.  Resolved,  That  the  Committee  that  was  yes- 
terday appointed  to  inspect  the  Journals  of  the 
Lords'  House,  do  inspect  the  said  Journals  and 
see  what  proceedings  hath  been  since  had 
there,  concerning  Mr.  Serjeant  Peck,  Mr.  Ser- 
jeant Pemberton,  sir  John  Churchill  and  Mr. 
Porter ;  and  report  the  same  to  the  House. 

Resolved,  That  it  be  referred  to  the  Com- 
mittee formerly  appointed  to  inspect  the  Lords' 
Journals,  and  all  the  gentlemen  of  the  long 
robe,  or  any  three  of  them,  to  inspect  and 
search  all  such  rolls,  records  and  entries,  as 
they  shall  think  necessary ;  and  see  what  pre- 
cedents they  can  find  in  cases  of  like  nature, 
concerning  writs  of  Habeas  Corpus  and  returns 
thereof;  and  to  report  the  state  of  the  whole 
matter,  with  their  opinions  therein,  to  the 
House  to-morrow  morning:  And  they  are  to 
meet  at  three  o'clock  this  afternoon,  in  the 
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where  his  majesty  was  pleased  to  make  the  fol- 
lowing Speech  to  them : 


Speaker's  chamber  x    And  are  empowered  to 
send  for  persons,  papers  and  records* 

Ordered,  That  all  committees  that  were  to 
sit  this  afternoon  (except  the  said  committee 
last  appointed)  be  adjourned. 

Resolved,  That  the  farther  debate  of  the 
matter  touching  the  writs  of  Habeas  Corpus, 
directed  and  delivered  to  the  Lieutenant  of 
the  Tower,  be  adjourned  till  to-morrow  morn* 
ing. 

June  9. 

Sir  Thomas  Clarges  reports,  from  the  com* 
mittee,  •  to  whom  it  was  referred  to  search  for 
Prccedeota,  touching  writs  of  Habeas  Corpus 
returnable  in  parliament ;  That  the  Committee 
had  found  several  precedents  of  writs  of  Habeas 
Corpus  returnable  in  parliament,  and  had 
considered  of  there;  and  that  the  committee 
thereupon  had  agreed  Upon  four  resolves, 
to  be  presented  to  the  House:  Which 
he  read  in  his  place ;  and  afterwards, 
delivered  the  same  in  at  the  clerk's  table : 
Where  they,  being  twice  read,  were,  upon  the 
Question,  severally  agreed  :  and  are  as  follow- 
eth  : 

Resolved,  nem.  con.,  That  no  commoners  of 
England,  committed  by  order  or  warrant  of  the 
House  of  Commons  for  breach  of  privilege  or 
contempt  of  that  House,  ought,  without  order 
of  that  House,  to  be  by  any  writ  of  Habeas 
Corpus,  or  other  authority  whatsoever,  made 
to  appear,  and  answer,  and  do  and  receive  a 
determination  in  the  House  of  Peers,  during 
the  session  of  parliament,  wherein  such  person 
was  so  committed. 

Resolred,  nem.  con.,  That  the  order  of  the 
House  of  Peers,  for  the  issuing  out  of  writs  of 
Habeas  Corpus,  concerning  serjeant  Peck,  sir 
John  Churchill,  serjeant  Pemberton,  'and  Mr. 
Charles  Porter,  is  insufficient  and  illegal ;  for 
that  it  is  general,  and  expresses  no  particular 
cause  of  privilege  ;  and  commands  the  king's 
great  seal  to  be  put  to  writs  not  returnable 
before  the  said  House  of  Peers. 

Resolved j  nem.  con.,  That  the  Lord  Keeper 
be  acquainted  with  these  resolutions ;  to  the 
end  that  the  said  writ  of  Habeas  Corpus  may 
be  superseded,  as  contrary  to  law,  and  the  pri- 
vileges of  this  Uoose. 

Resolved  nem.  con.,  That  a  Message  be  sent 
to  the  Lords,  to  acquaint  them,  that  serjeant 
Peck,  sir  John  Churchill,  serjeant  Pemberton, 
and  Mr.  Charles  Porter,  were  committed  by 
order  and  warrant  of  this  House,  for  breach  of 
the  privilege,  and  contempt  of  the  authority  of 
this  House. 

Resolved,  That  a  Conference  be  desired. 
with  the  Lords,. upon  the  subject  matter  of  the 
last  Conference.  ' 

A  Message  was  this  day  sent  from  bis  ma- 
jesty in  the  House  of  Lords,  by  sir  Edward 
Carteret,  Usher  of  the  Black-Rod,  commanding 
this  honourable  House  to  attend"  his*  majesty 
forthwith  in  the  House  of  Peers;  and  ac* 
oordingty  Mr.  Speaker  wcs*  up  with  thoHoutv, 

vou  VI. 


"  My  Lords  and  Gentlemen, 

"  I  think  I  havegiveu  sufficient  evidence  to  the 
wo  rid,  that  I  have  not  been  wanting  on  my  part,  in 
my  endeavours  to  procure  the  full  satisfaction  of 
all  my  subjects,  in  the  matters  both  of  reli- 
gion and  property :  I  have  not  onry  invited 
you  to  those  considerations  at  our  first  meet- 
ing, but  I  hare  been  careful,  through  this 
whole  session,  that  no  concern  of  my  own 
should  divert  you  from  them. 

"  Besides,  as  I  had  only  designed  the  matter 
of  it  to  be  the  procuring  of  good  laws,  so  for 
the  gaining  of  them,  I  have  already  waited 
much  longer  than  I  intended;  and  should 
have  beenr  contented  still  to  have  continued 
my  expectation,  had  there  any  hopes  remained 
of  a  good  conclusion.  But  I  must  confess,  the 
ill  designs  of  our  enemies  have  been  too  pre?* 
valent  against  those  good  ones  I  had  proposed 
to  myself,  in  behalf  of  my  people;  and  those 
unhappy  differences  between  my  two  Houses 
ore  grown  to  such  a  height,  that  I  find  no  pos- 
sible means  of  putting  an  end  to  them,  but  by 
a  prorogation.  It  is  with  great  unwillingness 
that  1  make  use  of  this  expedient,  having  al- 
ways intended  an  adjournment  for  the  preserv- 
ing of  such  bills  as  were  unfinished.  But  my 
hopes  are,  that  by  this  means  the  present  oc- 
casion of  differences  being  taken  away,  you 
will  be  so  careful  hereafter  of  the  public,  at 
not  to  seek  new  Ones,  nor  to  revive  the  old. 

"  I  intend  to  meet  you  here  again  in  winter, 
and  have  directed  my  Lord-Keeper  to  pro- 
rogue you  till  the  13th  of  October  next." 

October  13,  1675. 

The  King  came  to  the  House  and  began  thus  i 

"  I  meet  you  now  with  more  than  an  usual 
concern  for  the  event  of  this  session  ;  and  I 
know  it  is  but  what  may  be  reasonably  ex- 
pected from  the  care  I  have  for  the  preserva- 
tion of  the  government.  The  causes  of  the  last 
prorogation,  as  L  for  my  part  do  not  desire  to 
remember,  so  I  hope  no  man  else  will,  unless 
it  be  to  learn  from  thence  how  to  avoid  the 
like  occasion  for  the  future  :  And  I  pray  con- 
sider how  fatal  the  consequences  may  be,  and 
how  little  '  benefit  is  like  to  redound  to  the 
people  by  it.  However,  if  any  of  that  kind 
shall  arise,  I  desire  you  would  defer  those  de- 
bates, till  you  have  brought  such  public  bills  to 
perfection,  as  may  conduce  to  the  good  and 
safety  of  the  kingdom."  [The  rest  of  the 
speech  relates  to  his  majesty's  recommending 
the  security  of  the  prbtestant  religion,  the  sup- 
ply for  building  ships,  and  public  debts,  &c.1 

Then  the  lord  Finch,  by  his  majesty's  order, 
made  a  Speech  to  both  Houses,  recommending 
unanimity,  and  making  good  laws,  and  the  care 
of  religion,  &c.    ' 

Houss  of  Lords.    Octokr  19. 

A  Petition  was  presented  to  the  House,  from 
lihosnae  Shirley,  to  desire  a  day  fur  hearing 
4F 
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the  cause  depending  in  this  House  the  last  ses- 
sion, between  him  and  sir  John  Fagg,  which  is 
now  sine  die,         .      ^ 

.  But,  iu  regard  some' matter  in  his  majesty's 
Speech  on  the  13th  of  October  instant  will  con- 
cern this  Petition,  the  House  appointed  bis 
majesty's  Speech  to  be  first  read,  according  to 
the  order  of  the  lith  of  October  instant. 
Then  his  majesty's  and  the  Lord-Keeper's 
Speech  were,  read  throughout.  And  afterwards 
the  first  paragraph  was  read,  being, 

"  The  causes  of  the  last  prorogation,  as 
I,  for  my  part,  do  not  desire  to  remem- 
ber, ^o  1  hope  no  man  else  will,  unless  it  be  to 
learn  from  thence  how  to  avoid  the  like  occa- 
sions for  the  future;  and  I  pray  consider  how 
fatal  the  consequences  may  be,  and  how  little 
benefit  is  like  to  redound  to  the  people  by  it : 
-■        -    ■      ■    Mshs"     ' 


However,  if  any  thine  of  that  kind  shall 
"I  desire  you  would  defer  those  debates,  till  you 
have  brought  such  public  bills  to  perfection  as 
may  conduce  to  the  good  and  safety  of  the 
kingdom." 

And,  after  a  long  debate,  It  is  ordered, 
That  this  debate  be  adjourned  till  to-morrow 
morning,  at  10  of  the  clock;  and  nothing  to 
intervene. 

October  ZO. 

According  to  the  order  yesterday,  the  house 
nroceeded  in  the  debate,  which  was  then  ad- 
journed till  this  day ;  and,  for  the  freer  debate 
thereof,  the  House  was  adjourned  into  a  Com- 
mittee. 

The  House  being  resumed;  It  was  moved, 
«'  That  the  last  Petition  of  Thomas  Shirley 
might  be  read :"  Which  was  done.  And,  after 
a  lone  debate,  it  is  ordered,  That  this  House 
shall  be  adjourned  to  Monday  morning  next,  at 
ten  of  the  clock.* 

Tbe  Earl  of  .Shaftsbv jit's  Speech  in  the  House 
of  Lords,  upon  the  Debate  of  appointing 
a  day  for. tbe  bearing  Dr.  Shirley**  Cause, 
the  SOtb  of  October,  1675. 

"  My  Lords, 
**  Our  all  is  at  stake,  and  therefore  yon  moat 
give  me  leave  to  speak  freely  before  we  part 
with  it.    My  lord  bishop  of  Salisbtiryf  is  of  opi- 


*  "  Some  thought  that  the  king  had  consent- 
ed to  the  renewal  of  this  Appeal-dispute,  as 
•disliking  the  warm  proceedings  of  both  houses ; 
of  which  opinion  wis  Mart  ell.  Others  believ- 
ed that  the  lords  of  the  country  interest  bad 
persuaded  the  doctor  thereto,  with  a  view 
thereby  to  kindle  such  n-fiaroe  between  the  two 
houses,  a*  should  oblige  the  king  either  to  pro- 
rogue or  dissolve  them ;  the  said  lords  appre- 
hending that  if  this  parliament  should  ait  mucji< 
longer,  the  majority  might  be  gained  orer  by 
places  and  money,  so  as  to  become  quite  obse- 
quious to  the  court ;  and  this,  Savile  lord  Halt- 
fax,  then.ia  the  interest  of  lord  Shaftsbury,  his 
uncle;  told  sir  Job*  Reresby  was  his  opinion." 
ittlph. 

t  Dr.  Seth  Wasd  the  Jearaed  msthematician. 


nion.  That  we  should  rather  appoint  a  day  tr 
consider  what  to  do  upon  the  Petition,  than  to 
appoint  a  day  of  hearing ;  and  tny  Lord-Keeper, 
for  I  may  name  tbem  at  a  Committee  of  the 
whole  Hou»e,  tells  us  io  very  eloquent  and 
studied  lauguage,  That  he  will  propose  us  a 
way  far  less  liable  to  exception,  and  much  less 
offensive  and  injurious  to  our  own  privileges, 
than  that  of  appointing  a  day  of  hearing.  And 
I  beseech  your  lordships,  did  you  not  after  all 
these  fine  words  expect  some  admirable  pro- 
posal ?  But  it  ended  in  this ;  That  your  lord- 
ships should  appoint  a  day,  nay,  a  very  long 
day,  to  consider  what  you  would  do  in  it :  And 
my  lord  hath  undertaken  to  convince  you,  rh\t 
this  is  your  only  course,  by  several  undeniable 
reasons ;  the  first  of  which  is,  That  it  is  against 
your  judicature  to  have  this  cause,  which  is  not 
proper,  before  us,  nor  ought  to  be  relieved  by 
us.  To  this,  my  Lords,  give  me  leave  to  an- 
swer, That  I  did  not  expect  from  a  man  pro- 
fessing the  law,  that  after  an  answer  by  order 
of  the  Court  was  put  in,  and  a  day  had  been 
appointed  for  hearing,  which  by  some  accident 
was  set  aside;  and  the  Plaintiff  moving  for  a 
second  day  to  be  assigned,  that  ever,  without 
bearing  counsel  of  both  sides,  the  Court  did 
enter  into  tbe  merits  of  the  cause.  And  if 
your  lordships  should  do  it  here  in  a  cause  at- 
tended with  the  circumstances  this  is,  it  would 
not  only  be  an  apparent  injustice,  but  a  plain 
subterfuge,  to  avoid  a  point  you  durst  not 
maintain. 

"  But  my  Lord's  second  reason  spe&ks  the 
matter  more  clearly ;  for  that  is,  Because  it  is 
a  doubtful  case,  whether  the  Commons  have 
not  privilege,  and  therefore  my  Lord  would  have 
you  to  appoint  a  further,  and  a  very  low;  day 
to  cousider  of  it :  Which,  in  plain  English  ik, 
that  your  lordships  should  confess  upon  your 
books,  that  you  cooceive  it  on  second  thoughts 
a  doubtful  case;  for  so  your  appointing  a  day 
to  cousider  will  do;  ana  that  for  no  other  rea- 
son, but  because  my  Lord-Keeper  thinks  it  so : 
which  I  hope  will  not  be  a  reason  to  prevail 
with  your  lordships,  since  we  cannot  yet,  by 
experience,  tell  dwt  his  lordship  is  capable  of 
thinking  your  lordships  in  the  right,  in  any  mat- 
ter against  tbe  judgment  of  the  House  of  Com- 
wous;  it  is  so  liard  a  thing  even  for  the  ablest 
of  men  to  change  ill  habits. 

"  But  my  Lord's  third  reason  is  the  most  ad- 
mirable of  all,  which  he  stiles  unanswerable, 
viz.  That  jour  lordships  are  all  convinced  in 
your  consciences,  that  this  (if  prosecuted)  will 
cause  a  breach.  I  beseech  your  lordships 
consider,  whether  this  argument,  thus  applied, 
would  not  overthrow  the  law  of  nature,  and 
all  the  laws  of  right  and  property  in  the 
world :  for  'tis  an  angnment,  and  a  very  good 
one,  that  you  should  not  stand  or  insist  on 
claims,  where  von  have  not  a  clear  right,  or 
where  the  question  is  not  of  consequence  and 
moment,  io  a  matter  that  may  produce  a  dan- 
gerous and  pernicious  breach  between  rela- 
tions, persoos,  or  bodies  politic,  joined  in  in- 
tvrest  and  high  eonttnis  together.  •  &>,  on  the 
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other  band,  if  the  obstinacy  of  the  party  in  the 
wrong,  shall  be  made  au  unanswerable  argu- 
ment for  the  other  party  to  recede  and. pre  up 
his  just  rights?  how  long  shall  the  people  keep 
their  liberties,  or  the  princes  or  governors  of 
the  world  tbeir  prerogatives  ?  How  long  shall 
the  husband  maintain  hit  dominion,  or  any  man 
his  property,  from  his  friends  or  his  neighbours 
obstinacy?  But,  uy  lord*,  when  I  hear  my 
Lord  Keeper  open  so  eloquently  the  fatal  con- 
sequences of  a  breach,  I  cannot  forbear  to  fall 
into  some  admiration  how  it  comes  to  pass, 
that  (if  the  consequences  be  so  fatal)  the  king's 
ministers  in  the  House  of  Commons,  or  which 
there  are  several  that  are  of  the  cabinet,  and 
have  daily  resort  to  his  majesty,  and  have  the 
direction  and  trust  of  his  affairs ;  I  say,  that 
none  of  these  should  press  these  consequences 
there,  or  give  the  least  stop  to  the  career  of 
that  House  in  this  business  :  but  that  all  the 
votes  concerning  this  affair,  nay,  even  that  very 
vote,  That  no  appeal  from  any  court  of  equity 
is  cognizable  by  the  House  of  Lords,  should 
pass  nem.co*.  And  yet  all  the  great  ministers 
with  us  here,  the  bishops  and  other  lords  of 
greatest  dependence  on  the  court,  contend  this 
point,  as  U  it  were  pro  ari$  £  jbcu.  I  hear 
his  majesty  in  Scotland  hath  been  pleased  to 
declare  against  appeals  in  parliament:  I  cannot 
much  blame  the  court,  if  they  think  (the  Lord- 
Keeper  and  the  judges  beiog  of  the  king's 
naming,  and  in  bis  power  to  change)  that  the 
justice  of  the  nation  is  safe  enough ;  and  I, 
my  lords  may  think  so  too,  during  this  king's 
time,  though  I  hear  Scotland,  not  without  rea- 
son, complain  already.  Yet  how  future  prin- 
ces may  use  .this  power,  and  how  judge*  may 
l»e  made  not  men  of  ability  or  iutegrity,  bur 
#uen  of  relation  and  dependence,  and  who  will 
do  what  they  are  commanded :  and  all  men's 
causes  come  to  be  judged,  and  estates  disposed 
on,  as  great  men  at  court  please. 

"My  lords,  the  constitution  of  our  government 
bath  provided  better  for  us  ;  and  I  can  never 
believe  so  wise  a  body  as  the  House  of  Com- 
mons will  prove  that  foolibb  woman  which 
plucks  down  her  bouse  with  her  hands. 

"  My  Lords,  I  must  presume  in  the  next 
place,  to  say  something  to  what  was  offered  by 
my  lord  bishop  of  Salisbury,  a  man  of  great 
learning  end'  abilities,  and  always  versed  in  a 
stronger  and  closer  way  of  reasoning,  than  the 
business  of  that  noble  lord  I  answered  before 
did  accustom  him  to;  and  that  reverend 
prelate  .hath  stated  the  matter  very  fair  upon 
two  heads : 

<<  The  first,  Whether  the  bearing  of  causes  and 
appeals,  and  especially  in  this  point,  where  the 
members  have  privilege,  be  so  material  to  us, 
.  that  it  ought  not  to  «ve  way  to  the  reason  of  state, 
.of  greater  affairs  that  pressed  us  at  that  time? 
.  "  The  second  was,  If  this  business  be  of  that 
moment,  yet  whether  the  appointing  a  day  to 
consider  of  this  petition,  would  prove  of  that 
coosaouente  and  prejudice  to  vour  cause  ? 

"  My  lords,  to  these  gjve  me  leave  in  the  first 
filace  to  say,  that  this  matter  is  no  less  than 


your  whole  judicature  ;  and  your  judicature  is 
the  life  and  soul  of  the  dignity  of  the  peerage 
of  England;  you  will  quickly  grow  burdeu- 
some,  if  you  grow  useless  :  you  have  now  the 
greatest  and  most  useful  end  of  parliaments 
principally  in  you,  which  is  not  to  make  new 
laws,  but  to  redress  grievances,  and  to  maintain 
the  old  land-marks.    The  House  of  Commons . 
business  is  to  complaio,  your  lordships  to  re- 
dress, not  only  the  complaints  from  them  that 
are  the  eyes  of  the  nation,  but  all  other  par* . 
ticula**9ersons  that  address  to  you.    A  land, 
mat  groan  under  a  multitude  of  laws,  and  ( 
behave, ours  does :  and  when  laws  grow  somtuV 
tiplied,  they  prove  ofteuer  snares  than  dire©-, 
tions  and  security  to  the  people.    I  look  upon 
it  as  the  ignorance  and  weakness  of  the  latter 
age,  if  not  worse,  the  effect  of  the  designs  of 
ill  men ;  that  it  is  grown  a  general  opinion,  that 
where  there  is  not  a  particular  direction  in 
some  act  of  parliament,  the  law  is  defective;   . 
as  if  the  common  law  had  not  provided  much 
better,  shorter,  and  plainer,  for  the  peace  and 
quiet  of  the  nation,  than  intricate,  long  per- 
plexed statutes  do;  which  has  made  work  for. 
the  lawyers,  given  power  to  the  judges,  lessened 
your  lordships  power,  and  in  a  good  measure 
unhinged  the  security  of  the  people. 

"  My  lord  bishop  tells  us,  that  your  whole  judi- 
cature is  not  in  question,  hut  only  the  privilege 
of  the  House  of  Commons,  of  their  members 
not  appearing  at  your  bar :  my  lords,  were  it 
no  more,  yet  that  for  justice  and  the  people's 
sake  you  ought  not  to  part  .with :  how  far  a 
privilege  of  the  House  of  Commons,  their  ser- 
vants, and  those  they  owo,  doth  extend,  West- 
minster-Hall may  with  grief  tell  your  lordships. 
And  the  same  privilege  of  their  members  being 
not  sued,  must  he  allowed  by  your  lordships  as 
well ;  and  what  a  failure  of  justice  this  would 
prove,  whilst  they  are  lords  for  life,  and  you  for 
inheritance,  let  the  world  judge :  for  my  part, 
I  am  willing  to  come  to  conference  whenever 
the  dispute  shall  begin,  and  dare  under- 
take to  your  lordships,  that  they  have  neither 
precedent,  reason,  nor  any  justifiable  pretence 
to  shew  against  us;  and  therefore,  my  lords,  if 
you  part  with  this  undoubted  right  merely  for 
asking,  where  will  the  asking  stop?  And,  my 
lords,  we  are  sure  it  doth  not  stop  here ;  for 
they  have  already,  nemine  cootradicente, 
voted  against  your  lordships  power  of  appeals 
from  any  Court  of  Equity !  so  that  you  may 
plainly  see  where  this  caution  and  reason  of 
state  means  to  stop;  not  one  jot  short  of  laying 
your  whole  judicature  aside,  tor  the  same  rea- 
son of  passing  the  king's  money,  of  not  inter- 
rupting good  raw*,  and  whatever  else  must  of 
necessity  avoid  all  breach,  upon  wiiet  score 
soever ;  a«»d  your  lordships  plainly  see  the 
breach  will  be  as  well  made  upon  your  judica- 
ture in  general,  as  upon  this;  so  that  when 
your  lordships  have  appointed  a  day,  a  verv 
long  day,  for  to  consider  whether  Dr.  Shirley  s 
cause  be  not  too  hot  to  handle ;  and  %vbm  you 
have  doue  the  same  for  sir  Nicholas  Stanton, 
whose  petition  I  hear  is  coming  in,  your  lord'* 


1175]  STATUS  TRALS,  27  Chama*  IL  1675.— Qneqf  Privilege  qfParNameia :  [1 176 

skips  must  proceed  to  a  vote,  to  lay  all  private 
business  aside  for  six  weeks :  for  that  phrase  of 
private  business  hath  obtained  upon  this  la*t 
age,  upon  that  which  is  y our  most  public  doty 
and  business ;  namely,  the  administration  of 
justice.  And  I  can  tell  your  lordships,  besides 
the  reason  that  leads  to  it,  that  I  have  some  in- 
telligence of  the  designing  such  a  vote.  For 
on  the  second  day  of  your  sitting,  at  the  rising 
of  the  Lurds  House,  there  came  a  gentleman 
into  the  16b by,  belonging  to  a  very  great  person, 
and  asked  in  very  great  haste,  Are  the  Lords 
tup?  Have  they  passed  the  voter  And  being 
asked.  What  vote  ?  He  answered,  The  vote  of 
no  ornate  business  for  six  weeks. 

'"  My  lords,  if  this  be  your  business,  see  where 
yen  are ;  if  we  are  to  postpone  our  judicature 
for  fear  of  ©feuding  the  House  of  Commons  for 
six  weeks,  that  they  in  the  interim  may  pass  the 
money,  and  other  acceptable  bills  that  his  ma- 
jesty thinks  of  importance ;  are  so  many  wise 
men  in  the  House  of  Commons  to  be  laid 
asleep*  and  to  pass  all  these  acceptable  things  \ 
and  when  they  have  done,  to  let  us  be  let 
loose  upon  i hem? 

*<  Will  they  not  remember  this  next  time  there 
is  want  of  money ;  or  may  not  they  rather  be 
assured  by  those  ministers  that  are  amongst 
them,  and  goon  so  unanimously  with  them,  that 
Ohe  king  is  en  their  side  in  this  controversy  ? 
And  when  the  public  businesses  are  over,  our 
dine  will  l>e  too  short  to  make  a  breach,  or  vin- 
dicate ourselves  in  the*  matter.  And  then  I 
beg  your  lordships,  where  are  you,  after  vou 
have  asserted  but  the  last  sessions  your  right 
of  judicature,  so  highly,  even  in  this  point j 
and  after  the  House  of  Commons  had  gone  so 
high  against  you  on  the  other  hand,  as  to  post 
op  their  declaration  and  remonstrances  on 
Westminster- Hall  doors;  the  very  next  session 
after,  you  postpone  the  very  same  causes ;  and 
not  only  those,  but  all  judicatures  whatsoever  ? 
I  beseech  your  lordships,  will  not  this  prove  a 
fatal  precedent  and  confession  against  your- 
selves? It  is  a  maxim,  and  a  rational  one 
among  the  lawyers,  That  one  precedeut  where 
the  case  hath  been  contested,  is  worth  a 
thousand  where  there  hath  been  no  contest. 
My  lords,  ill  saying  this,  I  humbly  suppose  I 
httve  given  a  sufficient  answer  to  inv  lord 
bishop's  becond  que^ion  ;  Whether  the  ap- 
pointing a  day  to  consider  what  you  will  do 
with  this  petition,  be  of  that  consequence  to 
your  right  ?  For  it  is  a  plain  confession,  that  it 
is  a  doubtful  case,  and  that  infinitely  stronger 
than  if  it  were  a  new  tiling  to  you,  never  heard 
of  before :  for  it  i*  the  very  sarne  case,  and  the 
very  same  thing  desired  in  that  case,  that  you 
formerly  ordered,  and  so  strongly  asserted  ;  so 
that  upon  time,  and  all  the  deliberation  ima- 
ginable, you  declare  yourselves  to  become 
doubtful,  and  you  put  yourselves  out  of  your 
own  hand%  ,nto  that  power  that  you  have  no 
reas  »n  to  believe  on-your  side  in  this  question. 
"  My  lords,  {  have  nil  the  duty  imaginable 
to  his  majesty,  and  shall  with  all  submission 
give  way  to  any  thing  he  should  think  of  im- 


portance to-  his  affairs :  but  io  this  point  it  is 
to  alter  toe  constitution  of  the  government,  if 
you  are  asked  to  lay  this*  aside  ;  and  tliere  is 
no  reason  of  state  can  be  an  argument  to  yoor 
lordships  to  turn  yourselves  out  of  that  interest 
you  have  in  the  constitution  of  the  govern- 
ment ;  it  is  not  only  your  concern  that  yon 
maintain  yourselves  in  it,  but  it  is  the  concern 
of  the  poorest  man  in  England,  that  you  keep 
your  station  :  it  is  yoor  lordships  concern,  and 
that  so  highly,  that  I  will  be  bold  to  say,  the 
king  can  give  none  of  you  a  requital  or  recom- 
pence  for  it.  What  are  empty  titles  ?  What 
is  present  power,  or  riches,  and  n  great  estate, 
wherein  I  have  no  firm  nor  fixed  property  ?  It 
is  the  constitution  of  the  government,  and 
maintaining  it,  that  secures  your  lordships  and 
every  man  else  in  what  he  hath :  the  poorest 
Lord,  if  the  birth-right  of  the  peerage  be  main- 
tained, has  a  fair  prospect  before  him  for  him- 
self or  his  posterity  ;  but  the  greatest  title,  with 
the  greatest  present  power  and  riches,  is  hot  a 
mean  creature,  and  maintains  those  in  absolute 
monarchies,  no  otherwise  than  by  servile  and 
low  flatteries,  and  upon  uncertain  terms. 

"  My  lords,  it  is  not  only  your  interest,  but 
the  interest  of  the  nation,  that  you  maintain 
your  rights ;  for  let  the  House  of  Commons  and 
gentry  of  England  think  what  they  please,  there 
is  no  prince  that  ever  governed  without  nobility 
or  an  army  .*  if  you  will  not  have  one,  you  must 
have  the  otlier,  or  the  monarchy  cannot  long 
support,  or  keep  itself  from  tumbling  into  a  de- 
mocratical  republic.  Your  lordships  and  the 
people  have  the  same  cause,  and  the  same  ene- 
mies. My  lords,  would  you  be  in  favour  with 
the  king?  It  is  a  very  ill  way  to  it,  to  put  your- 
selves out  of  a  future  capacity,  to  be  consider- 
able in  bis  service.  I  do  not  find  in  story,  or 
in  modern  experience,  but  that  it  is  better,  and 
a  man  is  much  more  regarded  that  is  still  in  a 
capacity,  and  opportunity  to  serve,  than  he  hath 
wholly  deprived  himself  of  all  ror  his  prince's 
service.  '  And  I  therefore  declare,  that  I  will 
serve  my  prince  as  a  peer,  but  will  not  destroy 
the-  peerage  to  serve  him. 

"  My  lords,  I  have  heard  of  twenty  foolish 
models  and  expedients  to  secure  the  justice  of 
the  nation,  and  yet  to  take  this  right  from  your 
lordships,  as  the  king  by  his  commission*  ap- 
pointing commoners  to  hear  appeals  ;  or  that 
the  twelve  judges  should  he  the  persons,  or  that 
persons  should  he  appointed  by  act  of  parlia- 
ment, which  are  all  not  only  to  take  away  joer 
lordships  just  right,  that  ought  not  to  be  altered 
any  more  thau  any  other  part  of  (he  govern- 
ment, but  are  in  themselves,  when  well  weighed, 
ridiculous:  I  must  deal  freely  witb  yeur  lord- 
ships, these  things  coold  tiewr  have  risen  in 
men's  minds,  but  that  there  have  been  some 
kind  of  provocation  that  hat  git-en  tlie  first  rise 
to  it.  Pray,  my  lords,  forgive  me;  if  on  this  oc- 
casion I  put  you  in  mind  of  Committee  dinners, 
and  the  scandal  of  it,  those  droves  of  ladies  that 
attended  all  causes;  it  was  come  to  that  pass, 
that  men  even  hired  or  borrowed  of  their 
friends  handsome  sisters  or  daughters  to  deliver 
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their  pctitioM:  bet  yet  for  all  this,  I  mint  say 
that  your  judgment*  have  betn  sacred,  eatste 
in  one  or  two  causes ;  and  those  we  owe  mo« 
to  that  bench,  from  whence  we  bow  apprehend 
most  danger. 

"  There  is  one  thing  I  had  almost  forgot  to 
speak  to,  which  is  tbe  cotyuncture  of  time,  the 
hinge  upon  which  our  reason  of  state  turns ; 
and  to  chat,  ray  lords,  i;ivc  me  leave  to  say,  V 
tins  be  not  a  time  of  leisure  for  jou  to  vindicate 
jour  privileges,  you  must  never  expect  one.  I 
could  almost  say,  that  the  harmony,  good  agree- 
ment, and  concord  that  is  to  be  prayed  for  At 
most  other  times,  may  bo  fatal  to  ui  now  ;  wo 
owe  the  peace  of  these  last  two  years,  and  the 
disengagement  from  the  French  interest,  to  the 
two  I  louses  differing  from  the  sense  and  opinion 
of  Whitehall:  so  at  this  time,  the  thing  in  the 
world  this  nation  has  most  reason  to  apprehend, 
is  a  general  peace,  which  cannot  now  happen 
without  very  advantageous  terms  to  the  French, 
and  disadvantageous  to  the  House  of  Austria. 
We  are  the  king's  great  counsellors,  and  if  so, 
have  a  right  to  differ,  and  give  contrary  coun- 
sels to  those  few  thnt  are  nearest  ahout  him  : 
I  fear  they  would  advance  a  general  peace,  I 
am  sure  I  would  advise  against  it,  and  hinder  it 
at  this  time  by  all  the  ways  imaginable.  I  hear- 
tily wish  nothing  from  you  may  add  weight  and 
reputation  to  those  counsels  who  wonld  assist 
the  French.  No  money  fcr  ships,  nor  prepa- 
rations you  can  make,  nor  personal  assurances 
our  prince  ean  have,  can  secure  us  from  the 
French,  if  they  are  at  leisure.  He  h  grown  the 
most  potent  of  us  all  at  sea  :  he  has  built  t4 
ships  this  last  year,  and  has  30  more  in  number 
than  we ;  beside  the  advantage,  that  our  ships 
are  all  out  of  order,  and  his  so  exquisitely  pro- 
vided for,  that  every  ship  has  his  particular 
storehouse.  It  is  incredible  the  money  he  hath, 
and  is  bestowing  in  making  harbours;  'he  makes 
nature  itself  give  way  to  the  vastness  of  his  ex- 
pence:  and  after  all  this,  shall  a  prince  so  wUe, 
so  intent  upon  his  affairs,  be  thought  to  make 
all  these  preparations  to  sail  over  rand,  and  fall 
on  the  back  of  Hungary,  and  batter  the  walls 
of  Kaminifci  ?  Or  is  it  possible  he  should  over- 
see his  interest  in  seising  of  Ireland,  a  thing  so 
feasible  to  him,  if  he  be  master  of  the  seas,  as 
he  certainly  now  is;  and  which,  when  attained, 
gives  him  all  the  Southern  Mediterranean,  East 
and  West  India  trade,  and  renders  him  both  by 
situation,  and  excellent  harbours,  perpetual 
master  of  the  seas  without  dispute  f 

"  My  lords,  to  conclude  this  point,  I  fear  the 
court  of  England  is  greatly  mistaken  in  it,  and 
I  do  not  wish  them  the  reputation  of  the  con- 
currence of  the  kingdom  •  'and  this  out  of  the 
most  sincere  loyalty  to  his  majesty,  and  love  to 
my  nation. 

"  My  Lords,  I  have  but  one  tiling  more  to 
trouble  you  with',  and  that  peradventure  is  a 
consideration  of  the  greatest  weight  and  con- 
cern, both  to  your  lordships  and  the  whole 
"•tion.  I  have  often  seen  in  this  House  that 
the  arguments,  with  strongest  reason,  and 
most  convincing  to  the  lay-lords  in  general, 
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halve  not  Ml  the  same  effect  open  the  bishops  " 
bene* ;  but  that  they  have  unanimously  gone 
against  us  hi  matters,  that  many  of  us  have 
thought  essential  and  undoubted  rights  :  and  I 
consider,  that  it  is  not  possible  that  men  of  great 
taming,  piety,  and  reason,  as  their  lordships 
are,  should  not  have  the  same  care  of  doing 
right,  and  the  same  convict i«i  what  is  right, 
upon  clear  reason  otfened,  that  other  your 
lordships  have.  Ami  therefore,  my  lords,  1 
must  necessarily  think  we  ditfer  in  principles  ; 
and  then  it  is  very  easy  to  aprpehenrf,  what  it 
the  clearest  sense  to  men  of  my  principle,  may 
not  at  all  peusuade  or  affect  the  conscience  of 
the  be«.t  man  of  a  different  one.  1  put  your 
lordships  the  case  plainly,  as  it  is  now  before 
us.  My  principle  is,  That  the  king;  is  king  by 
law,  rind  by  the  same  law  that  the  poor  man 
enjoys  his  cottage  :  and  so  it  becomes  the  con* 
cern  of  every  man  in  England,  that  has  but  hit 
liberty,  to  maintain  and  defend,  to  his  utmost, 
the  king  in  all  his  t iubts  and  prerogatives.  'My 
principle  is  also,  That  the  Lords  House,  and 
the  judicature  and  rights  belonging  to  it,  are  an 
essential  part  of  the  government,  and  esta- 
blished by  the  same  law  :  the  king  goterning 
and  administering  justice  by  his  House  of 
Lords,  and  advising  with  kboth  his  Houses  of 
parliament  in  alt  important  matters,  is  the  go* 
vernment  I  own,  I  am  born  under,  and  am 
obliged  to.  If  ever  there  should  happen  in 
future  ages  (which  Ood  forbid)  a  king  govern- 
ing by  an  army,  without  his  parliament,  it  is  a 
government  I  own  not,  am  not  obliged  to,  nor 
was  born  under.  According  to  this  principle, 
every  honest  man  that  holds  it,  must  endeavour 
equally  to  preserve  the  frame  of  the  govern- 
ment, in  all  the  parts  of  it,  and  cannot  satisfy 
his  conscience  to  give  up  the  Lords  House  for 
the  service  of  the  crown,  or  to  take  away  the 
just  rights  and  privileges  of  the  House  of  Com- 
mons to  please  the  Lords.  -But  there  is  another 
principle  got  into  the  world,  my  Lords,  that 
haeh  not  been  long  there ;  for  archbishop  Laud 
was  the  first  author  that  I  remember  of  it;  and 
I  cannot  find  that  the  Jesuits,  or  indeed  the 
Popish  clergy,  have  ever  owned  it,  but  sorue 
of  the  Episcopal  clergy  of  our  British  isle;  and 
it  is  withal,  a>  it  is  uewt  so  the  most  dangerous, 
destructive  doctrine  to  our  government  and 
law,  that  ever  was.  It  is  the  first  of  the  canons 
published  by  tlie  Convocation  1640,  That  mo- 
narchy is  of  Divine  Eight.  This  Doctrine  was 
then  preached  up,  and  maintained  by  Sibthorp, 
Manwnring,  and  others,  and  of  inter  years,  by 
a  book  publislierl  by  Dr.  Sanderson,  bishop  of 
Lincoln,  under  the  name  of  archbishop  Usher; 
and  how  much  k  is  spread  amongst  our  digoi- 
•fisd  clergy  is  very  easily  known.  We  nil  agree, 
That  the  king  and  his  government  is  to  be 
obeyed- for  conscience  sake;  and  that  the  di- 
vine precepts  require  not  only  here,  hat  iw  all 
parts  of  the  world,  obedience  to  lawlui  go- 
vernors. But  that  this  family  are  our  kings, 
and  this  particular  frame  of  government  is  our 

■      i )>    ■  ■■         i     '    ■  -j  

*  See  Mainwariog's  case,  ante  Vol.  ft,  p.  395. 
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lawful  constitution,  and  obliges  us»  it  owing 
only  to  the  particular  Jaws  of  our  country. 
This  Laudean  Doctrine  was  the  root  that  pro- 
duced the  Bill  of  Test  last  session,  and  some 
▼erj  perplexed  oaths,  that  are  of  the  same  na- 
ture with  that,  and  jet  imposed  by  several  acts 
of  this  parliament. 

"  In  a  word,  if  this,  doctrine  be  true,  our 
Magna  Chacta  is  of  no  use,  our  laws  are  but 
rules  amongst  ourselves  during  the  king's  plea- 
sure. Monarchy,  if  of  divine  right,  cannot  be 
bounded  er  limited  bv  human  laws;  nay,  what 
is  more,  cannot  bind  itself:  and  all  our  claims 
of  right  by  the  law,  or  constitution  of  the  go- 
vernment, all  the  jurisdiction  and  privileges  of 
this  House,  all  the  rights  and  privileges  of  the 
House  of  Commons,  ail  the  properties  and  li- 
berties of  the  people,  are  to  give  way  not  only 
to  the  interest,  but  the  will  and  pleasure  of  the 
crown.  And  the  best  and  worthiest  of  men, 
holding  this  principle,  must  vote  to  deliver  up 
all  we  have,  not  only  when  reason  of  state,  apd 
the  separate  interest  of  the  crown  require  it ; 
but  when  the  will  and  pleasure  of  the  king  is 
known  would  have  it  so.  For  that  must  be,  to 
a  man  of  that  principle,  the  only  rule  and  mea- 
sure of  right  and  justice.  Therefore,  my 
Lords,  you  see  how  necessary  it  is,  that  our 
principles  be  known ;  and  how  fatal  to  us  all  it 
is,  that  this  principle  should  be  suffered  to 
spread  any  further. 

"  My  Lords,  to  conclude,  your  lordships 
have  seen  of  what  consequence  this  matter  is 
to  you,  and  that  the  appointing  a  day  to  con- 
sider, is  no  less  than  declaring  yourselves  doubt- 
ful, upon  second  and  deliberate  thoughts ;  that 
you  put  yourself  es  out  of  your  own  hands,  into 
a  more  than  a  moral  probability  of  having  this 
session  made  a  precedent  against  you.  You 
see  your  duty  to  yourselves  and  the  people, 
and  that  it  is  really  not  the  interest  of  the 
House  of  Commons,  but  may  be  the  inclination 
of  the  court,  that  you  lose  the  power  of  ap- 
peals: but  I  beg  our  House  may  not  be  Feb 
dcu,  but  that  your  lordships  would  take  in 
this  affair  the  only  course  to  preserve  your- 
selves, and  appoint  a  day,  this  day  three 
weeks,  for  the  hearing  of  Dr.  Shirley's  cause, 
which  is  my  humble  motion." 

October  95. 
•  The  House  beina  resolved  to  resume  the 
whole  debate  which  was  on  Wednesday  last, 
the  House  was  adjourned  into  a  Committee, 
for  the  freer  debate  thereof.  After  a  long  de- 
bate, the  House  was  resumed.  And  it  being 
moved,  "  That  the  order  concerning  Judica- 
ture, made  the  99th  of  March,  167S,  might  be 
considered;  it  was  directed,  that  those  prece- 
dents mentioned  therein  be  in  readiness  to- 
morrow morning;  and  likewise -the  precedents 
reported  in  Styngsby's  and  Hale's  Case.  Then 
it  was  ordered,  That  the  present  debate  be 
adjourned,  to  be  resumed  to-morrow  morning." 

October  96. 
The  House  resumed  the  debate  which  was 
yesterday.    For  the  better  consideration  there- 


of, the  Itoose  was  adjourned  into  a  Coeasaiuee. 
And,  after  a  long  debate,  the  House  was  re- 
sumed. And  it  is  ordered,  That  to-narrow 
morning  this.  House  be  put  into  a  Coromitree, 
to  carry  on  the  debate  as  was.  this  day  in  the 
Committee  of  the  House. 

October  tT. 
The  House  was  adjourned  into  a  Committee, 
to  carry  on  the  debate  as  was  yesterday  in  (he 
Committee  of  the  House.  And,  after  a  ion* 
debate,  the  House  being  resumed;  it  is  or- 
dered, That  the  debate  which  was  in  the  Com- 
mittee of  the  House  this  day  shall  be  taken  up 
at  the  next  sitting  of  this  House,  in  a  Com- 
mittee of  the  whole  House ;  and  no  other  busi- 
ness to  intervene. 

November  4. 

The  House  was  adjourned  into  a  Committee, 
and  took  up  the  debate  which  was  in  a  Com- 
mittee of  the  House  on  Wednesday  the  9.1  iu 
of  October  last.  And,  after  a  serious  debate, 
the  House  was  resumed. 

And  this  question  was  proposed,  "  Whether 
the  90tb  of  this  instant  November  shall  be  the 
day  appointed  for  the  hearing  of  tho  cause  be- 
tween Or.  Thomas  Shirley  and  sir  John  Fagg  ?* 

Then  this. previous  question  was  put,  «•  Whe- 
ther this aboveSaid  question  shall  be  now  put?* 
It  was  resolved  in  the  affirmative. 

Upon  this,  the  question  being  put,  "  Whe- 
ther the  90th  day  of  this  instant  November 
shall  be  the  day  appointed  for  the  hearing  of 
the  cause  between  Dr,  Thomas  Shirley  and 
sir  John  Fagg?9'  It  was  resolved  in  the  affir- 
mative. 

"  Before  the  putting  of  the  said  question, 
leave  being  demanded,  and  given  to  such  lords 
as  thought  fit  (if  the  same  were. carried  in  the 
affirmative)  to  enter  their  protestation  and  dis- 
sent ;  accordingly  this  protestation  is  entered 
against  the  said  vote,  for  the  reasons  following  s 

"  1.  Because  k  seems  contrary  to  the  use 
and  practice  of  this  high  court  (which  gives  ex- 
ample to  all  other  courts),  upon  a  bare  peti- 
tion of  the  plaintiff  Dr.  Shirley,  in  a  cause  de- 
pending last  session,  and  discontinued  by  pro- 
rogation, to  appoint  a  day  of  beariafc  of  the 
cause,  before  the  defendant  is  so  much  as  sum- 
moned, or  appears  iu  court,  or  to  be  alive. 

"  ?ndly.  The  defendant,  by  the  rules  of  this 
court,  having  liberty  upon  summons  to  make  a 
new  answer,  as  sir  Jeremy  Whitch'ott  was  ad- 
mitted after  summons  to  do  last  session  in 
DarrelTs  cause  against  him,  discontinued. by 
prorogation,  or  to  mend  his  answer,  or  to  plead 
as  be  shall  see  cause,  is  deprived  of  this  and 
other  benefits  of  law,  by  appointing  a  day  of 
bearing  without  these  essential  forms. 

"  Srdly.  It  appears  by  the  plaintiff's  owa 
shewing  in  his  petition,  that  his  case  against  a 
purchaser  is  not  relievable  in  equity;  and 
therefore  oupbt  to  be  dismissed,  without  pot- 
ting the  parties  to  further  charge* .   , 

"  4thly.  It  appears,  by  his  own  shewing, 
and  the  defendant  sir  John  Fagg's  plea,  that 
he  comes  hither  per  taltem,  and  ought  to  at- 
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Samuel  Tryst  (named  for  tlie  said  Thomas  Shir- 
ley),  be,  and  are  hereby  appointed*  to  plead  A 
the  said  cause,  at  the  bar  of  this  House,  oo 
the  part  and  behalf  of  tbe  said  Thomas  Shir- 
ley, on  Saturday  the  90th  day  of  this  iostant 
November,  at  ten  of  the  clock  in  the  forenoon, 
and  at  such  other  times  as  it  shall  be  appointed 
by  this  House. 


tend  judgment  in  tbe  inferior  courts,  if  his 
cause  be  relievable ;  and  not  to  appeal  to  the 
highest  court  till  either  injustice  is  done  him 
below,  or  erroneous  judgment  given  against 
him,  and  relief  denied  him  upon  review. 

"  dthly.  The  danger  of  this  precedent  is  so 
universal,  that  it  shakes  all  the  purchasers  of 
England.  "  Anglesey." 


Whereas  Thomas  Shirley,  esq.  hath  an  ap- 
peal depending  in  this  House,  to  which  sir  John 
£&?g>  *■  member  of  the  House  of  Commons, 
hath  put  in  an  Answer  as  defendant : 

It  is  resolved,  by  the. Lords  Spiritual  and 
Temporal  in  parliament  assembled,  That  Sa- 
turday the  90th  day  of  this  instant  November 
shall  be  the  day  appointed  fur  hearing  the 
cause  between  the  said  Thomas  Shirley  and 
the  said  sir  John  Fagg. 

House  op  Commons,   November  IS. 

The  House  being  informed,  That  the  House 
of  Lords  had  appointed  to  hear  the  cause  upon 
the  appeal  brought  by  Dr.Shirley  agaiust  sir 
John  Fagg,  a  member  of  this  House,  on  Sa- 
turday the  twentieth  of  this  instant  November; 
and  that  the  said  order  was  this  day  served  upon 
sir  Jo.  Fags; ;  And  tlie  order  being  read  ; 

Resolved,  That  the  further  consideration 
thereof  be  adjourned  till  Monday  morning  next. 

November  15. 

The  House  resumed  the  adjourned  debate  of 
the  matter  concerning  the  appeal,  brought  in 
the  House  of  Lords  by  Thomas  Shirley,  esq. 
against  sir  John  Fagg  a  member  of  this  House. 

Resolved,  That  the  prosecuting  of  an  Ap- 
peal, by  Thomas  Shirley,  esq.  in  the  House  of 
Lords,  against  sir  John  Fagg  a  member  of 
this  House,  is  a  breach  of  tlie  privilege  of-  this 
House. 

Resolved,  That  sir  John  Fagg  do  not  pro- 
ceed to  make  any  defence  in  this  cause. 

Resolved,  That  the  further  consideration  of 
the  matter  concerning  the  Appeal,  brought  bv 
Thomas  Shirley,  esq.  in  the  House  of  Lords 
against  sir  John  Fagg,  a  member  of  this  House, 
be  adjourned  till  to  morrow  morning  ten  of  the 
elock. 

November  16, 

Resolved,  That  this  House  will  to-morrow 
morning,  at  ten  of  the  clock,  proceed  in  the 
consideration  of  the  matter  concerning  the  Ap- 
peal brought  by  Thomas  Shirley,  esq.  in  the 
House  of  Lords,  against  sir  John  Fagg  a  mem- 
ber of  this  House. 

House  op  Lords,  ifovember  17. 

Whereas  Thomas  Shirley,  esq.  hath  a  Peti- 
tion and  Appeal  depending  in  this  House 
against  Sir  John  Fagg ;  this  House  being  mo- 
ved, "  That  Counsel  may  be  assigned,  to  plead 
the  cause  of  the  said  Thomas  Shirley  upon  the 
•aid  Appeal :" 

It  is  ordered  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  That  Mr.  Rich- 
ard Wallop,  Mr.  Thomas  Turner,  and   Mr. 


House  of  Cqmmoks,  November  IS. 

Tbe  House  proceeded  in  the  debate  of  the, 
matter  concerning  the  Appeal,  brought  in  the 
House  of  Lords  by  Thomas  Shirley,  esq.  against 
sir  John  Fage,  a  member  of  this  House. 

A  motion  being  made,  That  the  House  would 
renew  the  vote  made  last  session,  that  whoso- 
ever shall  appear  at  the  bar  of  the  House  of 
Lords,  to  prosecute  any  suit  against  any  mem- 
ber of  this  House,  shall  be  deemed  a  breaker 
and  infringer  of  the  rights  and  privileges  of 
this  House ;  or  declare  the  same  to  be  now  in 
force. 

The  question  being  put,  That  eandles  be 
now  brought  in :  it  was  resolved  in  the  affirma- 
tive. 

The  question  being  propounded,  That  thia 
House  will  declare  the  vote  of  the  last  session, 
that  whosoever  shall  appear  at  |be  bar  of  the 
Lords  House  to  prosecute  anv  suit  against  any 
member  of  this  House,  shall  be  deemed  a 
breaker  and  iufringerof  the  rights  and  privi- 
leges of  this  House,  to  be  now  in  force; 

The  question  being  put,  That  this  question 
be  now  put ;    It  passed  m  the  negative. 

The  question  being  propounded,  That  a 
Conference  be  desired  with  the  Lords  for  avoid- 
ing the  occasions  of  reviving  the  differences 
between  tlie  two  Houses  in  matters  of  Appeal; 

A  motion  being  made,  That  these  words, 
"  brougk  by  Dr.  Shirley,"  may  be  added  to  the 
question; 

The  question  being  put,  That  the  words 
"  brought  by  Dr.  Shfrfey;n  be  made  part  of 
the  question  ;  It  passed  in  the  negative. 

Amotion  being  made,  That  the  words  "m 
matttersof  Appeals,"  may  be  left  out  of  the 
question ; 

The  question  being  put,  That  the  words 
"  in  matters  of  appeals,"  do  stand  in  the  qnet* 
tk>n  ; 

The  House  divided  :  Noes,  190,  Yeas,  li; 
And  so  it  passed  in  the  negative. 

Resolved,  That  a  Conference  be  desired  with 
the  Lords,  for  avoiding  the  occasions  of  re- 
viving -the  differences  between  the  two  Houses. 

Ordered,  That  a  committee  be  appointed  to' 
prepare  and  draw  op  reasons  to  be  ofiered  a%' 
the  said  Conference. 

November  19. 

Sir  William  Coventry  reports,  from  the  ©osa-. 
mittee  to  whom  it  was  referred  to  prepare  and 
draw  un  Reasons  to  be  offered  at  the  Conference 
to  be  desired  of  the  Lords,  for  avoiding  the  oc- 
casions of  reviving  the  differences  between  tha 
two  Houses,  a  paper  of  Reasons,  agreed  by 
the  said  committee  to  be  reported  to  the  House  t 
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and  that  the  Serjeant  at  Aran  now  attending 
this  House  do  cause  the  sane  to  be  ao  affixed 
accordingly. 


which  he  read  in  his  place  ;  and  afterwards  de- 
livered the  same  in  at  the  clerk's  table  :  Where 
it  was  again  read ;  and,  upon  the  question, 
agreed  to  ;  and  is  as  followed) ;  via. 

"  His  majesty  having  recommended  to  us,  at 
the  opening  of  this  session  of  parliament,  the 
avoiding  this  difference,  if  possible  ;  and,  if  it 
could  not  be  prevented,  that  we  should  defer 
those  debates  till  we  had  brought  such  public 
bills  to  perfection,  as  may  conduce  to  the  good 
and  safety  of  the  kingdom ;  the  Commons  es- 
teem it  a  great  misfortune,  that  contrary  to  that 
most  excellent  advice,  the  proceedings  in  the 
appeal  brought  thejast  sessions  against  sir  John 
Fagg,  by  Mr.  Shirley,  have  been  renewed,  aud 
a  day  set  for  heaving  the  cause  :  and  therefore 
die  Commons  have  judged  it  the  best  way, 
before  they  enter  into  the  argument  for  defence 
of  their  rights  in  this  matter,  to  propose  to  your 
lordships  the  puttiog  off  the  proceedings  io  that 
matter  for  some  short  time;  that  so  they 
may,  according  to  his  majesty's  advice,  give  a 
dispatch  to  seme  bills  now  before  thenvof  great 
importance  to  the  king  and  kingdom :  which 
being  finished,  *  the  Commons  will  be  ready  to 
give  your  lordships  such  reasons  against  those 
proceedings,  and  m  defence  of  their  rights,  a» we 
bope  may  satisfy  your  lordships,  that  no  such 
proceedings,  ought  to  have  been." 

Resolved,  That  a  Message  be  sent  to  the 
lords,  to  desire  a  Conference  to  preserve  the 
good  correspondence  between  the   two  houses. 

Ordered,  That  sir  Win.  Coventry  de  go  up 
to  the  Lords  with  the  said  Message. 

Sir  William  Coventry  reports,  frona  the 
Lords,  that  he  bad  attended  their  lordships  with 
She  Message  to  desire  a  Conference  ;  and  that 
their  Lordships  bad  agreed  to  a  present  Confe- 
rence in  the  Painted  Chamber, 

Resolved,  That  the  several  members  to  whom 
it  was  referred  to  prepare  and  draw  up  Reasons 
to  be  offered  at  the  said  Conference ;  do 
attend  ami  manage  the  Mid  Conference. 

Sir  Wm»  Coventry  reports  from  the  Confe* 
renee  had.  with  the  Lords,  that  they  had  attend- 
ed* and  delivered  die  Lords  the  Reasons  agreed 
by  this  House. 

Whereas  this  House  hath  been  informed  of 
several  Appeals  depending  in  the  House  of 
Lords,  from  courts  of  Equity,  to  the  great  vie* 
lotion  of  the  Righto  and  Liberties  of  fte  Com- 
mons of  England  ;  it  is  this  day 

Resolved  and  Declared,  "  That  whosoever 
"  shall  solicit,  plead*  or  prosecute  any  appeal 
"  against  any  Commoner  of  England,  tram 
«  nay  Court  of  Equity,  before  the  house  of 
"  Lords,  shall  be  deemed  and  taken  a  betrayer 
"  of  the  Rights  and  liberties  of  the  Commons 
"  of  England  ;  and  shall  be  proceeded  against 
M  accordingly.*9 

&esolved>  That  copies  of  this  Resolution  and 
Peoiaration  be  forthwith  publicly  affixed  upon 
the  door  of  the  lobby  of  this  house,  and  West* 
minster  Hall  gate,  and  upon  the  gates  of  the 
uro  Serjeants-Inns,  and  the  four  inns  of  court 
and  the  several  inns  of  Chancery  ;  to  the  end 
att  persons  concerned  may  take  notice  thereof  j 
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Ordered.  That  Thomas  Shirley,  esq.  be  taken 
into  custody  of  the  Serjeant  at  Arose  now  at- 
tending this  house,  for  his  breach  of  privilege 
in  prosecuting  an  Appeal  in  the  House  of  Lor. is 
against  sir  John  Fagg,  a  member  of  this  Hotue. 

The  House  being  informed,  That  sir  Nicholas 
Staughton  did  yesterday  serve  Mr.  Ocslow,  a 
member  of  this  house,  in  Westminster- Hal., 
with  an  Order  of  the  House  of  Lords  for  hear- 
ing an  Appeal  brought  there  by  the  said  sir 
Nicholas  Staughton  against  the  said  Mr.  On  bio  t 
on  the  day  of  November  instant ;  and  thnt 
he  refused  to  retract  the  same,  after  he  had 
notice  of  the  resolution  of  this  Hoase,  made 
yesterday,  about  Appeals  to  the  Lords  from 
Courts  of  Equity ; 

Ordered,  That  sir  Nicholas  Staughton  be 
taken  into  custody  of  the  Serjeant  at  Anns  now 
attending  this  Hunse,  for  his  breach  of  privilege 
in  prosecuting  an  Appeal  in  the  House  of  Lords 
against  Mr.  Onslow,  a  member  of  this  House. 

Ordered,  That  Mr.  Onslow  do  not  proceed 
to  make  any  defence  in  this  cause. 

Houfts  or  Louts*  JfaussserSO. 

This  day  being  appoint**!  rev  bearing  counsel 
at  this  bar,  upon  the  Petition  and  Appeal  o;' 
Thomas  Shirley  esquire,  against  sir  John  Fagg : 

Themas  Shirley  appeared  in  person,  «ith 
Mr.  Richard  Wallop,  one  of  those  assigned 
counsel ;  who  made  it  his  bumble  desire,  ttat 
he  might  be  excused  from  being  of  counsel  wi;r 
Mr.  Shirley  m  this  cause,  in  regard  he  is  utt eil? 
unacquainted  with  the  proceedings  in  chancery, 
neither  is  be  now  instructed  in  the  cause,  being 
not  served  with  the  Order  of  this  House  until 
last  night. 

As  for  Mr.  Turner,  one  other  counsel  assign- 
ed Mv.  Shirley  ;  the  House  was'  satisfied  that 
he  was  sick,  and  so  not  able  to  come  and  plead. 

But  neither  sir  John  Fagg  appeared  (though 
it  appeared  anon  oath  at  die  bar  that  he  was 
served  with  the  order  of  this  House  at  his  lodg- 
ing* by  leaving  it  at  his  lodging),  nor  any  coun- 
sel for  him. 

Thea  Dr.  Shirley  was  asked,,  «  Whether 
be  would  go  on  with  thiseause  now  f  And  he 
said  "  tits  desired  to  go  on  presently,  if  he 
could  have  counsel  to  plead  his  cause. 

Whereupon  Mr!  Wallop  was  called  in  ;  and 
told,  "  That  this  House  allows  not  of  his  excuse, 
but  commands  and  enjoins  him  to  be  of  coun- 
sel with  Mr.  Shirley  in  this  cause ;  and  tub 
House  will  protect  him  for  so  doing/'  ' 

And  in  regard  of  the  shortness  of  time  now 
to  hear  this  cause,>  and  *  instruct  counsel,  this 
House  made  the  ensuing  Orders : 

"  Whereas  this  day  was  appointed  for  besr- 
ing  the  cause,  at  the  bar,  upon  tbe  appeal  of 
Dr.  Thomas  Shirley  against  sir  John  Fagg,  st 
which  time  the  said  Thomas  Shirley  appearing 
in  prison,  but  no  counsel  instructed  lor  hiss"; 
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ftor  did  sir  John  Fogg,  or  any  counsel  for  him 
appear,  though  notice  of  this  day  was  left  at 
the  said  sir  John  Fagg's  lodgings,  as  appeared 
by  oath  made  at  the  bar  this  day  :  it  is  ordered 
by  the  Lords  Spiritual  and  Temporal  in  parlia- 
ment assembled,  That  this  House  will  hear  the 
said  cause,  by  counsel,  at  the  bar,  on  Monday 
the  22th  instant,  at  ten  of  the  clock  in  the  fore- 
noon." 

'  And  the  said  Dr.  Shirley,  Mr.  Wallop,  and 
sir  N.  Staunton,  were  ordered  to  have  the  pro- 
tection of  the  House. 

And  upon  debate  of  the  Commons'  Vote 
made  yesterday,  it  was  ordered,  "That  the 
Paper  posted  up  in  several  places,  signed  by 
William  Goldsbro,  Clcr.  Dooi.  Com.  against  the 
Judioature  of  the  House  of  Peers  in  Cases  of 
Appeals  from  Courts  of  Equity,  is  illegal,  unpar- 
liamentary and  tending  to  the  dissolution  of  the* 
government." 

Debate  in  the  House  of  Lords  on  a  Motion  for 
an  Address  to  the  King  to  dissolve  the 
Parliament. 

Upon  consideration  of  the  said  Vote  of  the 
Commons,  it  was  proposed  by  lord  Mohun  to 
address  his  majesty  to  dissolve  the  parliament. 
This  gave  rise  to  a  vehement  debate,  "  in  the 
course  of  which,"  says  Mr.  Ralph,  "  all  ima- 
ginable arguments  that  could  either  influence 
court  or  country,  were  made  use  of  to  procure 
an  affirmative  :  the  king  was  flattered  with  the 
hopes,  or  rather  bribed  with  the  promise,  of  a 
large  sum  to  pay  his  Debts :  and  the  Church 
received  the  warmest  assurances,  that  though 
Protestant  Dissenters  should  find  some  favour 
and  ease,her  lands  and  dignities  should  be  safe : 
and  on  the  popular  side  of  the  question,  the 
conduct  of  the  present  House  of  Commons  was 
exposed  with  as  much  severity,  as  if  the  nation 
had  not.  one  true  representative.  From  the 
length  of  time  *  hich  the  purse  of  the  people 
had  been  in  their  hands,  and  the  free  use  they 
i  had  made  of  it,  it  was  urged  that  they  were 
become  *  more  than  lords.*  *  They  were  charg- 
ed with  having  violated  the  ancient  rules  of 
parliament,  by  not  admitting  the  right  of  the 
Lords  to  reduce  their  grants.  They  were  re- 
proached for  having  several  times  rejected  with 
scorn,  a  Bill  for  the  more  fair  and  equal  Trial 
of  the  Peers.  It  was  said  seriously,  that  they 
had  never  met  without  exciting  the  greatest  ap- 
prehensions in  oil  sober  and  wise  men,  and 
ironically,  that  it  was  owing  to  the  goodness  of 
the  prince  and  the  virtue  of  the  members,  that 
honours,  offices,  pensions,  money,  employments 
and  gifts,  had  not  been  bestowed  and  accepted 
as  a  consideration  for  reducing  the  government 
to  the  model  of  France,  Denmark,  &c.  where 
the  will  and  pleasure  of  the  prince  had  taken 
place  of  the  laws.  It  was  added,  How  easily 
this  may  be  done  in  future  ages,  under  such 
princes,  and  such  an  House  of  Commons  as 
may  happen  if  '  long  and  continued  parlia- 
ments' be  allowed  for  law,  may  be  had  some 
measure  of  judging  by  this ;  where  though  the 
prince  had  no  design,  and  the  members  of  the 
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House  of  Commons  have  shewed  so  great  can* 
dour  and  self-denial,  yet  the  best  observers  are 
apt  to  think,  that  we  owe  it  to  the  strong  and 
opposite  factions  at  court,  that-many  things  of 
great  alterations  have  not  passed. — It  was  also 
observed,  that  in  former  times  when  parlia- 
ments were  short  and  frequent,  the  members 
constantly  received  their  Wages,  both  from 
their  counties  and  boroughs;  many  of  the 
poorer  boroughs  petitioned  to  be  excused  from 
sending  members,  as  not  being  able  to  bear 
their  charge,  and  were  so :  laws  were  made  in 
favour  of  the  gentry,  that  corporations  should 
compel  none  but  the  freemen  of  their  own 
town  to  serve  for  them ;  nay,  that  in  all  the 
ancient  returns  of  writs  for  knights  of  the 
shires,  thejr  sureties  for  their  appearance  werd 
returned  with  them.  But  that  now  the  case 
was  so  altered,  that  1,500/.  and  2,000/.  and 
lately  7,000/.  was  a  price  that  men  paid  to  be 
ent rutted.  That  it  was  to  be  hoped  the  charity 
of  those  worthy  persons,  and  their  zeal  for  the 
public  interest,  had  induced  them  to  be  at  this 
ex  pence  :  but  that  it  were  better  to  be  other- 
wise, there  being  a  scurvy  English  Proverb, 
'  That  men  that  buy  dear,  cannot  lire  by  selling 
cheap/" 

The  debate  continued  till  8  o'clock,  when  fc 
passed  in  the  negative  by  two  voices.  Content, 
48 ;  not  content,  50. 

The  House  then  adjourned  to  Monday. 

On  which  day  the  House  being  met,  a  Mes- 
sage was  sent  by  his  majesty,  for  the  House  to 
attend  him  forthwith  in  the  House  of  Peers; 
which  the  House  accordingly  did,  when  his 
majesty  passed  three  bills,  and  the  Ix>rd  Keeper 
by  his  majesty's  order,  prorogued  both  Houses 
of  Parliament  till  the  15th  day  of  February 
come  twelvemonth,  1676,  which  .  ended  the 
Dispute. 

The  Protestation,  with  Reasons  of  several 
Lords  for  the.  Dissolution  of  this  Pariia* 
ment,  entered  in  the  Lords'  Journal,  Nov. 
$2, 1675,  the  day  the  Parliament  was  pro- 
rogued. 

"  We  whose  names  are  undor-v.-ritten,  peers 
of  this  realm,  having  proposed,  «  That  an  hum- 
1  ble  Address  might  be  made  to  his  majesty 
'  from  this  House,  that  he  would  he  graciously 
*  pleased  to  dissolve  this  parliament ;'  and  the 
House  having  carried  it  in  the  negative :  for 
the  justification  of  our  loyal  intentions  towards 
his  majesty's  service,  and  of  our  true  respect 
and  deference  to  this  honourable  House ;  and 
to  shew  that  we  had  no  sinister  and  indirect 
ends  in  this  our  humble  proposal,  do  with  all 
humility  herein  set  forth  the  grounds  and  rea- 
sons why  we  were  of  opinion,  that  the  said 
humble  Address  should  have  been  made. 

"  1.  We  do  humbly  conceive  that  it  is  ac- 
cording to  the  ancient  laws  and  statutes  of  this 
realm,  that  there  should  be  frequent  and  new 
parliaments,  and  that  the  practice  of  several 
years  hath  been  accordingly. 

"  2.  It  seems  not  reasonable  that  any  parti- 
cular number  of  men  should  for  many  years  en- 
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gross  so  great  a  trust  of  the  people,  as  to  be 
their  representatives  in  tbe  House  of  Commons: 
and  all  other  the  gentry  and  the  members  of 
corporations  of  the  same  degree  and  quality 
with  them,  should  be  so  long  excluded.  Nei- 
ther, as  we  humbly  conceive,  is  it  advantageous 
to  the  government,  that  the  counties,  cities 
and  boroughs  should  be  confined  for  so  long  a 
time  to  such  members  as  they  have  once  chosen 
to  serve  for  them ;  the  mutual  correspondence 
and  interests  of  those  who  chuse  and  are 
chosen,  admitting  of  great  variations  in  length 
of  time. 

"  3.  The  long  continuance  of  any  such  as 
are  entrusted  for  others,  and  who  have  so  great 
a  power  over  the  purse  of  (he  nation,  must,  in 
our  humble  opinion,  naturally  endanger  the 
producing-of  factions  and  parties,  and  the  car- 
rying on  of  particular  interests  and  designs,  ra- 
ther than  the  public  good. 

"  And  we  are  the  more  confirmed  in  our  de- 
sires for  the  said  humble  Address,  by  reason  of 
this  unhappy  breach  fallen  out  betwixt  the  two 
Houses,  of  which  the  House  of  Peers  hath  not 
given  the  least  occasion;  they  having  done 
nothing  but  what  their  ancestors  and  predeces- 
sors have  in  all  times  done,  and  what  is  accord- 
ing to  their  duty,  and  for  the  interest  of  the 
people  that  they  should  do  :  which  notwith- 
standing the  House  of  Commons  have  proceed- 
ed in  such  an  unprecedented  and  extraordinary 
way,  that  it  is,  in  our  humble  opinion,  become 
altogether  unpracticable  for  the  two  Houses,  as 
the  case  stands,  jointly  to  pursue  those  great 
and  good  ends  for  which  they  were  called.  For 
these  reasons  we  do  enter  our  Protestation 
against,  and  dissent  unto,  the  said  Vote. 
(Signed.)  Buckingham,  Winchester,  Salisbury, 
Bridgcwater,  Dorset,  Westmoreland,  Chester- 
field, Stamford,  Berks,  Clarendon,  Shaftesbury, 
Faulcon bridge,  Halifax,  Yarmouth,  Newport, 
Sandys,  Wharton,  Petre,  Mohun,  De  la  Mer, 
Townsend,  Grey  of  Rolston." 


These  were  all  the  Lords  that  were  in  the 
House  early  enough  to  sign  the  Protestation 
Wore  the  parliament  was  prorogued. 


Mr.  Hargrave  in  his  Preface  to  lord  Hale's 
Treatise  on  the  Jurisdiction  of  the  Lords' 
House  of  Parliament,  gives  a  concise  but  sa- 
tisfactory account  of  ibis  business,  as  follows  : 
"  After  the  compromise  in  Skinner's  case, 
the  business  of  the  session  both  on  the  supply 


to  the  crown  and  otherwise  went  on  smoothly 
for  many  months.  More  particularly  nothing 
further  appears  to  have  occurred  between  the 
two  Houses  a*  to  judicature,  except  a  slight 
communication  between  them  about  a  sum- 
mons or  notice  to  Mr.  Hale  a  member  of  the 
Commons  on  a  petition  of  appeal  ag%in»t  him 
by  a  Mr.  Slingsby  to  the  Lords.  Sir*  Thomas 
Lee,  father  of  the  late  Lord  Chief  Justice  of 
that  name,  and  his  brother  the  judge  of  the 
prerogative  court,  moved  for  a  Conference  with 
the  Lords,  the  summons  «f  Mr.  Hale  noticing 
him  as  a  member.  But  after  some  short  con- 
versation, the  House  only  resolved  upon  a 
Message  to  the  Lords,  desiring  them  To  have 
regard  to  the  privileges  of  the  House  of  Com- 
mons. Tbe  Answer  of  the  Lords  was,  That 
the  House  of  Commons  need  not  doubt,  but 
that  their  lordships  will  have  a  regard  to  their 
privileges  as  they  have  of  their  own.  After 
this  Answer,  the  Lords  examined  Mr.  Slingsby, 
as  to  the  manner  of  intimating  to  Mr.  Hale 
the  hearing  of  the  cause.  On  a  subsequent  day 
Mr.  Slingsby  petitioned -the  Lords  to  withdraw 
his  original  petition,  on  the  ground  of  his  being 
advised  by  his  counsel,  that  Tie  might  have  his 
remedy  in  Chancery,  and  that  there  was  no 
order  entered  upon  which  he  could  ground  an 
appeal/  But  the  Lords,  perhaps  jealous  of 
having  the  relinquishment  of  the  appeal  con- 
strued to  the  prejudice  of  their  judicature,  and 
perhaps  also  suspicious  that  fear  of  tbe  privi- 
lege of  the  Commons  was  tbe  real  cause  of  the 
application,  referred  the  business  to  the  consi- 
deration of  their  committee  of  privileges.  After 
almost  a  month's  consideration,  tbe  earl  of  An- 
glesey reported  from  the  committee  as  their 
opinion,  "That  the  Lords  do  declare,  that 
their  proceedings  had  been  according  to  the 
course  of  parliament  and  former  precedents; 
and  that  the  Lords  do  assert  it  to  be  their  un- 
doubted right  in  judicature  to  receive  and  de- 
termine in  time  of  parliament  appeals  from  in- 
ferior courts,  though  a  member  of  either  House 
be  concerned,  that  there  may  be  no  failure  of 
justice  in  the  land."— To  this  report  the  Lords 
immediately  assented ;  and  it  is  observable, 
that  on  the  afternoon  of  the  very  day  upon 
which  it  was  made  and  approved,  the  king 
made  a  good-humoured  speech  to  both  Houses, 
and  in  pursuance  of  bis  pleasure  they  adjourn- 
ed themselves  for  six  months.— -Thus  this  Cast 
of  Hale  aud  Slingsby,  and  the  whole  of  the  first 
part  of  the  session  passed  off  without  breach  of 
any  kind  between  the  two  Houses.19 
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1237.  Proceedings  against  Mr.  Francis  Jenkes,*  for  a  Speech  made 
by  him  on  the  Hustings,  at  Guildhall,  in  the  City  of  London, 
on  Midsummer-day,  28  Charles  II.  a.d.  1676.  [Published 
by  his  Friends.] 


MR.  JENKES  having  been  a  trader  for  many 
years,  and  observing  the  daily  Decay  of  Trade 
in  the  City,  occasioned  by  such  mischiefs,  as 
lay  not  in  the  industry  of  its  inhabitants,  but 
only  in  the  power  of  the  government  to  re- 
dress; and  that  did  require  a  more  speedy  re- 
dress than  a  Parliament  prorogued  tor  fifteen 
months  could  afford;  after  having  in  vain  soli- 
cited the  Lord-Mayor  for  a  Common-Council, 
that  might  consider  of  a  Petition  about  Trade, 
out  of  a  hearty  zeal  for  the  good  of  the  city,  as 
well  as  encouraged  by  the  consent  and  desire 
of  many  sober  citizens,  the  liberty  reserved 
to  the  lord-mayor,  aldermen  aud  common- 
council,  by  the  statute  of  the  13tb  of  this  king, 
concerning  Petitions,  the  votes  of  a  majority 
of  temporal  Lords  in  the  last  sessions,  together 
With  the  unanswerable  reasons  given  in  their 
Protestation ;  did  at  the  Folk-mote  (or  Com- 
mon-hall) holden  the  24th  of  June  last  past,  in 
the  Guildhall  of  London,  thus  deliver  himself: 

"  Mr.  Common  Serjeant, 

u  It  seems  a  vain  thing  for  this  Court  to  be 
serious  about  the  choice  of  magistrates  and  of- 
ficers for  the  well  government  of  this  city ;  ex- 
cept thev  first  take  care  to  remedy  those  many 
mischiefs  and  grievances,  which  this  city  now 
groans  under ;  and  which  seem  so  to  threaten 
the  ruin  and  destruction  of  the  whole,  that  if 
there  be  not  some  speedy  redress,  there  will  be 
little  need  of  magistrates  and  officers,  for  there 
will  be  no  city  or  people  left  here  to  be  go- 
verned. 

"  London  has  once  already  been  burned  to 
ashes,  and  firing  is  now  become  such  a  trade, 
that  not  only  London,  the  borough  of  South* 
wark,  and  the  places  adjoining,  but  all  the  ci- 
ties, boroughs,  towns  corporate,  and  places  of 
principal  trade  throughout  the  whole  kingdom, 
are  perpetually  in  danger ;  so  that  no  rational 
or  considerate  man  amongst  us  can  promise 
himself,  his  wife,  his  children,  or  estate  one 
night's  security,  but  they  may  all  be  devoured 
in  the  consuming  flames,  except  some  speedy 
and  effectual  course  be  taken. 

"  But  this  is  not  all ;  for  were  our  bouses 
secure  from  fire,  yet  such  is  the  general  decay 
of  trade,  if  not  remedied,  as  must  unavoidably 
bring  the  whole  city  to  poverty  and  ruin :  and 
it  is  conceived,  that  tfus  is  very  much  occa- 
sioned by  the  French,  who  have  laid  such  great 
impositions  upon  our  woollen  cloth,  stuffs  and 
other  manufactures,  that  we  have  almost  lost 
'm  our  trade  with  France.  They  have  spoiled  our 
trade  with  Holland,  Flanders,  and  Germany, 


*  See  the  Trial  of  him  and  others  for  a  Riot, 
.  0.  1683. 


by  a  destructive  war.  They  have  ruined  our 
trade  at  home,  and  beggared  many  thousands 
of  our  honest  and  industrious  weavers,  and 
other  English  manufacturers  and  traders,  by 
the  vast  quantity  of  their  silks,  and  other  un- 
necessary commodities  imported  hither.  So 
that  upon  an  exact  balance  of  the  trade  be- 
tween us  and  them  taken,  it  has  been  de- 
monstrated, that  this  city  and  kingdom  doth 
lose  J, 100,000/.  every  vear.  By  means  whereof 
they  who  in  queen  Elizabeth's  time  might  not 
be  suffered  to  build  men  of  war,  are  now  grown 
so  powerful  at  sea,  as  to  be  able  to  beat  both 
Dutch  and  Spaniard,  and  have  made  them- 
selves in  a  manner  sole  masters  of  the  Medi- 
terranean sea.  And  they  are  grown  so  pre- 
sumptuous, as  daily  to  affront  our  English 
merchants,  aud  sometimes  in  his  majesty's  own 
ports.  The  privateers  daily  take  our  merchant- 
ships,  plunder  others,  strip,  imprison  and  tor- 
ment our  seamen,  to  the  great  discouragement 
of  our  English  navigation,  and  almost  ruin  of 
the  merchant.  x 

"  I  shall  instance  in  but  one  thing  mere,  but 
that  is  worse  than  all  the  rest ;  that  is,  the  just 
apprehension  that  is  upon  the  minds  of  good 
men,  of  danger  to  his  majesty's  person,  and 
the  protestant  religion.  I  had  not  spoken  this 
at  this  time  and  place,  but  having  the  honour 
to  serve  the  City  in  Common-Council I ;  I  have 
endeavoured  at  several  times  to  bring  these 
things  before  the  Court,  but  could  not.  In  the 
end  of  the  last  Common-Council  I  did  desire 
my  Lord-Mayor,  that  a  Common-Cooncil  might 
speedily  be  held,  to  bear  and  consider  of  a 
Petition  about  Trade,  subscribed  by  a  great 
number  of  citizens  of  good  quality ;  and  bis  - 
lordship .  did  then  promise,  that  a  Common- 
Council  should  speedily  be  held :  but  it  is  a 
good  time  since,  and  there  have  been  many 
fires  and  losses,  but  no  Common-Council. 

"  Wherefore,  methinks,  it  does  become  the 
wisdom  and  gravity  of  this  Court,  not  to  ad-  v 
mit  of  any  longer  delay  in  a  matter  wherein 
their  all  is  concerned.  And  I  do  humbly  move, 
(and  I  conceive  it  is  not  only  my  sense,  but 
the  sense  of  the  far  greater  part  of  this  Court) 
that  some  members  of  this  Court  may  accom- 
pany the  Sheriffs  and  Mr.  Common-Serjeant, 
before  we  proceed  to  any  other  matter,  to  wait 
upon  my  Lord  Mayor  and  the  Court  of  Alder- 
men, to  desire  that  a  Common-Council  might 
speedily  be  held,  humbly  to  petition  his  ma- 
jesty, ihat  for  the  quieting  and  satisfying  the 
minds  of  his  liege  people,  and  for  remedy  of 
the  many  mischiefs  and  grievances  we  now 
groan  under,  he  would  graciously  be  pleased 
(according  to  the  statutes  of  the  4th  and  86th 
of  Ed,  3 J  timely  to  call  a  New  Parliament"— 
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Scarcely  were  the  words  *  a  New  Parliament, 

S renounced,  but  the  greatest  part  of  theassem- 
ly  cried  out,  •  Well  moved,  well  moved!' 
And  though  none  spake  up  formally  to  the  she- 
riffs, yet  several  amongst  them  spake  enough 
to  shew  a  high  approbation  of  what  had  been 
said,  and  not  otie  word  was  spoken  in  contra- 
diction :  which  when  the  Common- Serjeant 
•aw,  to  prevent  (as  is  conceived)  others  speak- 
ing to  the  same  matter,  he  spake  to  this  pur- 
pose : 

"  That  what  had  been  moved,  seemed  to  be 
the  general  sense  of  the  whole  Court;  and 
since  the  gentleman  that  made  the  motion 
was  pleased  to  join  him  with  the  Sheriffs,  and 
that  he  must  offer  his  opinion  in  the  matter,  it 
was  this,  That  it  was  not  so  proper  to  carry  up 
that  Message  before  they  did  proceed  to  their 
elections,  as  first  to  determine  their  elections, 
and  then  carry  up  an  account  of  these  and  that 
together." 

But  many  in  the  Court  did  insist  upon  the 
motion,  and  desired  a  Message  might  be  sent 
up  immediately ;  whereupon  one  of  the  She- 
riffs spake,  and  did  acknowledge,  "  That  what 
had  been  said  by  the  gentleman  that  spake  first, 
-was  true;  but  that  he  was  an  old  citizen,  and 
had  long  known  Common- Halls,  and  he  did  be- 
lieve that  the  proper  work  of  the  day  was  the 
election  of  officers ;  and  therefore  he  did  de- 
sire that  the  Court  would  proceed,  and  not  to 
carry  up  the  Message  till  after  that  was  done ;" 
To  which  one  replied,  "  That  according  to  bus 
utmost  understanding,  that  Court  was  one  of 
the  ancientest,  greatest,  and  most  powerful 
Courts  of  this  City ;  and  although  the  cus- 
tomary business  of  this  day  were  the  choice  of 
officers,  vet  that  Court  had  cognizance  of  any 
thing  whatever  that  did  relate  to  the  good  of 
the  eity ;  and  therefore  it  was  conceived,  that 
nothing  was  more  proper  at  that  time,  than 
this  which  concerned  the  preservation  of  the 
city  from  utter  ruin." 

Upon  which  the  other  Sheriff  directing  his 
discourse  to  the  Assembly,  said,  "  That  what 
the  gentlemen  had  moved  there,  was  true,  and 
not  unknown  to  most  of  the  persons  there  pre* 
sent ;  but  that  he  was  of  his  brother's  opinion, 
that  it  was  fit  first  to  go  on  to  the  work  of  the 
day,  and  not  to  carry  up  that  Message  till  after 
thfe  election." 

Many  persons  being  still  dissatisfied,  and 
calling  for  a  present  Message  to  be  sent  up, 
the  gentleman  who  first  moved  the  business, 
made  it  his  request,  "  That  since  there  seemed 
a  difference  Touching  the  circumstance  of  time, 
that  they  would  proceed  to  election,  and  carry 
up  the  Message  with  the  persons  elected,  as  the 
Sheriffs  desired;"  to  which  the  Common  Hnll 
unanimously  agreed.  Upon  which,  silence  be- 
ing made,  the  Common  Hall  proceeded  to  elec- 
tion, and  sent  up  an  account  thereof  to  the 
Lord  Mayor  and  Aldermen  bv  the  Sheriffs  and 
Common- Serjeant/ as  is  usual  in  such  cases. 

The  Lord  Mayor  and  Aldermen  presently 
came  down,  and  took  their  seats  in  the  court 
of  Hustings,  according  to  custom;  upon  which, 


the  Common-Serjeant  came  forth  to  the  front  oi 
tne  court,  and  declared  the  names  of  the  persons 
elected,  and  immediately  gave  back.  Where- 
upon the  Common-Hall  called  out  for  ad  Answer 
to  their  Message;  upon  which,  the  Common- 
Serjeant  stepping  forward  again  in  the  presence 
of  the  Lord  Mayor,  Aldermen  and  Sheriff*,  said, 
"  That  he  had  acquainted  bis  lordship  and  the 
aldermen  with  their  request,  and  that  his  lord* 
ship  had  commanded  him  to  declare  unto  them, 
That  he  would  be  ready  to  join  with  them  ia 
that  or  any  other  thing  for  the  good  of  the 
city."  And  with  that  the  Lord  Mayor  and  Al- 
dermen, &c.  left  the  court  of  hustings,  and  dis- 
missed the  assembly. 

After  dinner,  the  Recorder,  sir  John  Howel, 
out  of  a  great  pretence  of  loyalty,  but  indeed  a 
personal  grudge  against  Mr.  Jenkes,  convened 
the  news  to  Whitehall;  where,  with  his  usual 
strain  of  rhetoric,  he  made  such  n  dismal  re- 
presentation of  the  matter,  and  was  so  power- 
ful in  his  eloquence,  as  to  occasion  both  the 
sheriffs  and  some  other  of  the  city-officers  to  be 
sent  for;  who  were  examined  by  the  Lord 
Chief  Justice  Rainsford,  in  the  presence  of  the 
king,  the  lord  chancellor*,  lord  treasurer!, 
duke  Lauderdale,  and  other  lords. 

The  Sheriffs  and  two  others  made  affidavits ; 
hut  a  copy  of  them  could  never  be  obtained. 

Upon  the  27th  of  June,  Mr.  Jenkes  was 
summoned  by  a  messenger  to  appear  at  the 
council-board. the  next  day ;  accompanied  with 
many  of  his  friends,  he  attended  in  the  lobby, 
near  'the  council-chamber,  according  to  his 
summons,  and  after  sometime  was 'called  in; 
but  his  friends  pressing  to  follow  him,  (as  is 
usual  on  such  occasions)  were  kept  out,  and 
not  one  suffered  to  go  in  with  him. 

The  king  sitting  in  council,  the  lord  chan- 
cellor, duke  Lauderdale,  and  other  lords  about 
him,  the  clerk  read  an  affidavit  made  by  the 
two  sheriffs,  the  common  crier,  and  one  John 
Green,  an  attorney;  the  substance  whereof 
was, 

*  That  Fr.  Jenkes,  at  a  Common- Hall,  in 
'  London,  the  24th  of  June  last  past,  did  com* 
'  plain  of  Grievances ;  and  did  desire,  that  be- 
'  fore  they  went  upon  any  other  business,  cer- 
'  tain  members  of  that  Court  might  accompany 
'  the  Sheriffs  and  the  Common  Serjeant  to  wait 
'  upon  the  Lord  Mayor,  then  in  the  Chamber,  t» 
'  desire  that  a  Common-Council  might  be  called 
'  to  petition  his  majesty,  in  the  name  of  the 
'  city,  to  call  a  new  parliament/ 

The  affidavit  being  read,  the  council-board 
proceeded  to  this  effect : 

Lord  Chancellor,  Sir,  what  say  you  to  Uiis 
matter?  * 

Mr.  Jenkes.  I  desire  to  know  if  this  be  all 
you  hive  to  charge  against  me  ? 

A  Lord.  Then  you  make  little  of  this,  yoo 
will  find  it  to  be  enough. 

*  Heneage  lord  Finch,  afterward  earl  of  Not- 
tingham. 

f  Lord  Osborne,  earl  of  Danby,  afterwards 
marquis  of  Carmarthen,  and  duke  of  Leeds. 
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X.  Chen.  Sir,  did  you  move  for  a  Common- 
Council  to  petition  for  a  new  parliament? 

Jenkes.  U  it  any  crime  to  petition  for  a  new 
parliament  ? 

To  which  bis  lordship  not  thinking  fit  to  give 
answer,  proceeded, 

X.  Chan.    Answer  to  the  matter  in  charge. 
Jenkes.    With  the  Liberty  of  his  majesty  and 
this  board,  I  will. 
The  King.    Go  on, 

Jenkes.  May  it  please  your  majesty,  of  all 
the  subjects  you  have— 

A  Lord,  (interrupting  him)  Answer  to  the 
matter. 

Jenkes.    If  his  majesty  will  be  pleased  to 
hear  me,  I  hope  you  will. 
King.  Let  him  go  on. 

Jenkes.  May  it  please  your  majesty,  of  all 
the  subjects  you  nave,  none  are  more  loyal 
than  your  city  of  London,  and  in  tbe  city  none 
more  loyal  thau  myself:  and  no  man  there  did 
more  desire,  and,  in  my  circumstances,  act 
more,  in  order  to  your  majesty's  Restoration, 
than  myself.  And  1  do  defy  any  citizen,  or 
other  whomsoever,  to  say  I  have  forfeited  my 

loyaky  by  any  one  individual  act 

K*ng-  (Interrupting  him)  Sir,  yon  are  not 
Lord -Mayor,  and  I  am  very  well  sati»6ed  with 
the  loyalty  of  the  city,  and  that  it  needs  no  such 
vouchers. 

L.  Chan.  Speak  to  the  matter. 
Jenkes.  May  it  please  your  majesty,  being 
summoned  to  a  Court  of  Common  Hall  in  Lon- 
don, which  is  a  Court  that  consists  of  the  main 
body  of  the  city— 

L.  Chan.  (Interrupting  him)  Sir,  yon  are 
under  a  double  mistake ;  for  first,  it  was  not  a 
Court;  and  next,  it  did  not  consist  of  tbe  main 
body  of  the  city  of  London. 

Jenkes.    With  your  lordship's  leave,  it  was 
a  Court  which  did  consist  of  all  the  livery  of 
the  city  of  London ;  which,  if  I  understand  any 
,   thing,  is  the  main  body  of.  the  city  of  London. 
And  every  member  of  that  Court  hath  freedom 
to  propose  and  debate  any  such  matter  or  thing 
j    as  he  believes  is  for  the  service  of  his  majesty, 
and. the  good  of  the  city ;  and  no  man  can  use 
,    more  understanding  than  God  hath  given  him. 
|    And  I  assure  your  lordship,  what  I  then  moved 
was  according  to  the  utmost  of  my  understand- 
ing for  his  majesty's  service,  and  the  good  of 
the  city.     And,  my  Lord,  if  I  were  under  a 
mistake,  I  had  the  fortune  to  have  good  com- 
pany ;  for  what  I  moved  was  approved  by  the 
whole  Court. 

King.  It  was  not  so. 

Secretary.  We  have  a  deposition  to  the 
contrary. — Jenkes.  It  was  so. 
Other  Lords.  It  was  not  so. 
Jenkes.  May  it  please  your  majesty,  if  you 
have  a  hundred  depositions  to  the  contrary,  if 
the  matter  of  fact  were  so,  it  was  so ;  and  I  do 
affirm  it  was  approved  by  the  whole  Court. 

A  Lord,    now  came  yon  to  be  a  privy- 
counsellor  ? 

Jenkes.    I  never  had  any  such  ambitious 
thought  in  my  bead, 


A  Lord.  How  came  you  then  to  meddle  with 
matters  of  state? 

Jenkes.  I  thought  any  of  his  majesty's  sub- 
jects, in  an  humble  manner,  might  petition  his 
majesty  for  a  remedy  of  any  grievance  what- 
soever. * 

A  Lord.  Do  you  think  any  one  may  petition 
for  a  parliament? 

Jenkes.  I  believe  they  may.  . 

The  King.  I  know  whose  scholar  yon  are, 
and  I  will  take  care  that  none  such  as  you  shall 
have  to  do  with  the  government. 

Several  Lords.  What  was  it  you  moved? 
What  was  it  you  moved  ? 

Jenkes.  My  Lords,  what  I  spake  was  not  in 
a  corner,  but  openly  in  tbe  face  of  a  multitude; 
and  therefore  cannot  want  a  witness  to  attest  it. 

A  Lord.  Just  now  it  was  a  Court,  and  now 
it  is  a  multitude.  *  * 

Jenkes.  We  citizens  pretend  not  to  place 
our  words  so  exactly  in  form,  but  that  there 
may  be  some  mistake  in  them;  but  I  think 
my  expression  was  no  great  absurdity :  For 
though  it  were  a  Court,  yet  tbe  persons  there 
were  so  numerous,  that  it  may  not  be  very  im- 
proper to  term  them  a  multitude.  Yet,  if  I 
nave  failed  in  due  expression,  I  beg  his  majesty's 
pardon.  I  know  somewhat  of  the  customs  of 
the  city  of  London,  and  the  powers  and  privi- 
leges of  the  Courts  there;  and  somewhat  also 
of  the  laws  of  England;  but  what  the  powers 
and  customs  of  this  Court  are,  I  know  not,  and 
therefore  shall  desire  to  say  little,  lest  I  should 
unwillingly  offend. 

L.  Chan.  Sir,  pray  tell  us,  who  advised  yoa 
in  this  matter? 
.   The  King.  Who  advised  yon  ? 

Jenkes.  What  1  then  proposed  was  consented 
to  by  the  whole  Court,  and  so  became  their 
act,  as  I  said  before. 

L.  Chan,  and  others.  Answer  directly  to  the 
question,  or  declare  you  will  not. 

Jenkes.  Since  I  see  your  majesty  and  thei 
Lords  are  angry,  though  I  am  not  sensible  that 
I  have  given  you  any  just  cause  for  it;  I  must 
not  say  I  did  it  without  advice,  lest  you  should 
be  more  angry;  and  to  name  any  particular 
person  (if  there  were  such}  would  be  a  mean 
and  unworthy  thing,  therefore  I  desire  to  be 
excused  all  farther  answer  to  such  questions ; 
since  the  law  doth  provide,  that  no  man  be  put 
to  answer  to  his  own  prejudice. 

King.  We  will  take  that  for  an  answer. 

L.  Chan.  Since  you  name  the  law,  by  the 
law  you  shall  be  tried. 

Jenkes.  I  thank  you  and  this  board. 

L.  Chan.  You  may  withdraw. 

He  immediately  withdrew,  and  tbe  room 
being  cleared  of  all  his  friends,  and  other  com* 
pany,  Mr.  Jenkes  was  kept  there  for  the  space 
of  an  hour  and  an  half;  and,  after  that,  without 
being  called  in  any  more,  was,  by  a  warrant  of 
the  council,  sent  to  tbe  prison  of  the  Gate* 
bouse  within  the  liberties  of  Westminster. 
Soon  after  his  commitment,  he  demanded  of 
the  Keeper  a  copy  of  tbe  Warrant  b j  which  be 
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pus  ad  tubjicxend.  et  recipient,  &c.  which  ac- 
cordingly was  done,  but  bis  lordship  denied  to 
grant  it,  aJledping  no  other  reason  but  that  it 
was  vacation  :  though  his  lordship  couJd  not 
but  knew  that  writ  to  be  the  subject's  right  at 
all  times,  as  well  out  of  term  as  in  term  ;  and 
Mr.  JenkeVs  friends  were  ready  to  offer  him 
multitudes  of  precedents  when  it  had  been 
granted  out  of  term,  both  anciently,  and  since 
his  majesty's  Restoration. 

Mr.  Jenkes  resolving  to  leave  no  legal  course 
to  attain  his  liberty  untried,  upon  Friday,  the 
30tb  of  June,  at  a  general  seal,  did  by  his  coun- 
sel move  the  Lord-Chancellor  for  an  Habeas 
Corpus.  At  first  his  lordship  did  seem  tnocb 
surprized,  and  did  refuse  to  hear  his  counsel ; 
but  after  a  little  pause,  his  lordship  bid  Mr. 
Jenkes's  counsel  to  move  it  again  the  next  seal, 
and  ordered  the  seal  to  be  put  off  from  Tues- 
day the  4th,  until  Thursday  the  6th  of  July. 

Upon  Wednesday  the  5th  of  July,  Mr. 
Jenkes's  friends  waited  upon  Mr.  Secretary 
Williamson,  and  desired  him,  according  to 
hit  promise,  to  move  in  council,  that  Mr. 
Jenkes  might  be  bailed ;  but  he  said  he  had 
spoke  with  the  king,  and  could  do  nothing 
without  a  petition.  So  upon  Thursday  the 
6th  of  July,  being  a  public  Seal,  Mr.  Jenkes's 
counsel  did  again  move  the  Lord-Chancelltii 
(according  to  his  lordship's  order,)  and  asserted 
the  authority  of  the  lord  Coke,  who  is  most 
clear  in  the  case.  2  part.  Inst.  fol.  53.  speaking 
of  the  Writ  of  Habeas  Corpus  in  the  KingV 
Bench,  he  saitb,  The  like  writ  is.to  be  grained 
out  of  the  Chancery,  either  in  term  (as  in  the 
King's-Bench)  or  in  the  vacation ;  for  the 
Court  of  Chancery  is  Officina  JuUitwt,  and  a 
ever  opened,  and  never  adjourned  :  so  as  the 
subject  being  wrongfully  imprisoned  may  have 
justice  for  the  liberty  of  his  person,  as  well  io 
the  vacation  time  at  in  term. 

And  in  the  4th  Inst.  fol.  86.  speaking  of  tbe 
Court  of  Chancery,  be  saith,  And  this  court  is 
the  rather  always  open?  for  that  if  a  man  be 
wrongfully  imprisoned  in  the  vacation,  the 
Lord-Chancellor  may  grant  an  Habeas  Corpus 
and  do  him  justice  according  to  law ;  via.  4 
Inst.  fol.  189, 100.    Thus  the  lord  Coke. 

Mr.  Jenkes's  counsel  did  likewise  offer  a  pre- 
cedent or  two;  but  the  Lord  Chancellor 
making  light  of  the  lord  Coke's  opinion,  saying, 
'The  lord  Coke  was  not  infallible  ;'  and 
slighting  all  that  Mr.  Jenkes's  counsel  offered, 
over-ruled  the  matter,  denying  to  grant  the 
writ. 

On  Tuesday  morning,  July  11,  at  the  quar- 
tet-sessions, holden  for  the  liberty  of  West* 
%  minster,  Mr.  Jenkes  bein£  still  a  prisoner  in  the 
Gatehouse,  did  move  by  his  council  to  be  bailed; 
where  this  was  the  substance  of  what  passed, 
as  it  was  taken  by  a  person  present. 

Court.  We  have  no  such  name  in  oar 
calendar;  and  me  sitting  here  by  a  limited 
commission,  can  .take  no  notice  of  any  person 
that  is  not  in  our  calendar. 


ted;  as  he  might,  and  by  law  ought 
to  have.  The  Keeper  gave  him  a  promise  of 
k,  but  delaying  the  performance  for  two  days, 
Mr.  Jenkes  resolutely  demanded  it  of  him  as 
his  duty,  but  could  not  yet  obtain  it.  Some 
time  after,  the  Keepef  tent  him  one  voluntarily, 
by  his  man,  with  this  excuse,  That  before  he 
had  positive  order  to  deny  him  one,  and  now 
had  to  give  it  him. 

The  Copy  of  the  Warrant. 

1  Whereas  it  appears  to  his  majesty  in  coun- 
9  cil,  by  the;  examination  of  sir  Thomas  Gold, 
'sir  John  Shorter,  knights,  sheriffs  of  the  city 
9  of  London,  John  Wells,  common-crier  of  the 

*  said  City,  and  John  Green,  one  of  the  attor- 
'  neys  of  the  Lord-Mayor's  Court,  taken  upon 
4  oath  before  the  Lord-Chief-Justice  Raius- 
4  ford,  That  Francis  Jenkes,  of  tbe  said  City, 
4  linen-draper,  did,  on  tbe  24th  of  this  instant 

*  June,  at  a  Common-Hall,  then  assembled  at 

<  the  Guildhall  of  the  said  City,  for  chusing 

*  officers  for  tbe  ensuing  year,  in  a  most  sediti- 

*  ovs  and  mutinous  manner,  openly  move  and 

*  Mir  the  persons  then  present,  That  before 
9  they  md  go  on  to  tbe  choice  of  new  officers 

*  (which  was  the  only  occasion  of  that  assembly) 

<  they  should  go  to  the  Lord-Mayor,  and  desire 

*  bka  to  call  a  Common-Council,  rbat  might 
4  make  an  address  to  his  majesty  in  tbe  name 

*  of  the  City,  to  call  a  new  parliament.  And 
9  whereas  the  said  Francis  jenkes,  being  now 

*  called  in,  end  heard   before  his  majesty  in 

*  council,  was  so  far  from  denying  or  extenuat- 
9  ing  his  offence,  that  he  did  in  a  presumptuous 
4  and  arrogant  manner  endeavour  to  justify  the 
'  same :  These  are  therefore  to  command  you, 

*  to  take  into  your  custody  the  body  of  (he  said 
9  Francis  Jenkes,  herewith  sent  you,  and  him 
4  to  keep  safely,  until  be  shall  be  delivered  by 

*  due  course,  of  law;  for9  which  this  shall  be 
'  your  warrant.  Dated  at  the  Council- Cham - 
4  ber  in  Whitehall,  this  28th  day  of  June,  1676/ 

To  the  Keeper  of  the  Gate -house,  West- 
minster, or  his  Depoty. 


1  Lindsay, 
Peterborough, 
C.  Craven, 
G.  Carter, 

Lauderdale, 

Northampton, 

Carbery, 

W.  Maynard, 

Tbo.  Chicbely, 

Danby, 

Anglesey, 


Arlington, 

Bathe, 

J.  Williamson, 

R.  Carr, 

Finch, 

Ormond, 

Bridgwater, 

Hen.  Coventry, 

J.  Ernie, 

Robert  Southwell.9 


Next  day,  being  the  89th  of  June,  divers 
of  Mr.  Jenkes's  friends  waited  upon  Mr.  Secre- 
tary Williamson,  and  desired  to  become  bail 
for  him ;  but  Mr.  Secretary  refused  to  take  any 
bail ;  but  told  them,  if  tliey  did  mind  him  of 
it  on  Wednesday  morning,  he  would  move  it  at 
the  council.  But  Mr.  Jenkes  believing  that  to 
be  (as  it  proved)  but  a  delay,  ordered  some  of 
his  friends  to  wait  upon  tbe  Lord  Chief-Justice 
Rarxnford,  and  moved  him  for  an  Habeas  Cor* 
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CounuU  Every  keeper  of  a  prison,'  either 
in  county  or  franchise,  ought  by  the  Statute  of 
3  Hen.  7.  c.  3.  to  certify  the  names  of  every 
prisoner  in  their  custodyj  at  the  next  general 
gaol-delivery  there,  to  be  calendered  before 
the  justice  of  gaol- delivery,  that  the  parties 
may  be  delivered  according  to  law,  upon  pain 
of  100/.  for  every  default  there  recorded.  And 
I  demand  that  this  default  of  the  gaoler  may 
be  recorded  according  to  that  statute ;  and  that 
you  would,  as  you  may,  command  him  to  calen- 
dar him  now. 

The  Statute  was  read. 

Court.  We  are  no  general  gaol-delivery,  for 
we  cannot  try  several  felons;  but  tbey  must 
be  tried  at  the  general  gaol-delivery  for  tbe 
County. 

Coun.  You  are  a.  general  gaol-delivery  for 
all  offences  within  the  cognizance  of  your 
franchise  ;  and  therefore,  unless  tbe  fact  for 
whibc  he  is  committed  be  such  as  is  above 
your  cognizance,  he  ought  to  be  tried  'here ; 
and  if  it  be  such  a  fact,  he  ought  notwith- 
standing to  be  calendared  here,  that  you  may 
send  hun  to  the  County-gaol,  where  he  may 
be  tried. 

Gaoler.  I  never  did  calendar  any  man 
that  was  committed  by  the  council-table. 

Conn.  The  neglect  bath  not  taken  away 
your  duty;  and  as  often  as  you  have  omitted 
so  to  do,  soo  ft  have  you  deterred  to  be  fined. 
And  I  do  again  demand  of  this  court,  that  this 
default  of  yours  may  be  recorded. 

The  court  inclined  to  the  gaoler,  and  would 
not  record  his  fault;  whereupon  the  counsel 
proceeded. 

Coun.  Since  you  exclude  him  from  the 
benefit  of  your. present  commission,  I  apply 
myself  to  you,  without  respect  to  that,  as  you 
are  justices  of  peace  in  general;  and  as 
such,  you  have  power  to  bail  any  man  bailable 
by  law,  except  in  some  particular  cases,  vhere 
you  are  restrained  by  statute; 

Court.    By  whom  is  be  committed  ? 

Coun.  •  By  the  council-board. 

Court.  Do  you  believe  the  council-board' 
can  commit  to  prison  ? 

Coun.    I  admit  it. 

Court*  We  don't  know  for  what  offence  he 
is  committed. 

Coun.  I  have  here  a  copy  of  the  Commit- 
ment, and  desire  it  may  be  read. 

But  the  Gaoler  refusing  to  own  it  for  a  true 
eppy,  though  given  by  himself,  and  the  court 
requiring  a  nicer  proof  that  it  was  a  true  copy, 
than  could  at  that  time  be  made,  they  ordered 
the  counsel  to  attend  in  the  afternoon ;  and  in 
the  mean  time  the  gaoler  to  give  a  true  copy. 
In  the  afternoon  the  counsel  appearing,  the 
court  called  to  him,  and  asked  him  what  he 
bad  to  say. 

Coun.  I  have  now  a  copy  given  and  signed 
by  the  gaoler  for  a  true  copy,  and  desire  it  may 
be  read. 

The  Gaoler,  who  was  to  prove  it  a  true  copy, 
upon  the  counsel  coming  into  the  court,  took  an 


occasion  to  slink  away ;  and  the  court  (as  if 
it  had  been  by  design)  Were  ready  to  take  bold 
of  that  opportunity  to  evade  the  business ;  but 
Mr.  Jenkes's  friends  fetched  him  back,  and 
he  swearing  it  to  be  a  true  copy  it  was  read. 

Court.    What  is  it  you  demand  ? 

Coun.  What  I  did  before :  That  there  being 
nothing  in  this  warrant,  for  which  he  is  not 
bailable  by  law,  I  demand  that  he  may  be 
bailed. 

Court.  You  have  taken  a  wrong  course  in 
coming  to  us. 

Coun.  I  presume  he  applies  himself  pro* 
perly  to  you;  for  he  being  a  prisoner  within 
your  liberty,  you  are  tbe  most  proper  persons 
to  bail  him.  As  justices  of  the  peace,  yon 
have  power  to  bail  any  man  within  your  juris- 
diction, bailable  by  law,  and  where  you  may 
bail  by  the  law,  you  ought  so  to  do :  and  I  de- 
mand it  for  Mr.  Jenkes. 

Court.  Where  do  you  find  such  power  given 
to  justices  of  the  peace  ? 

Coun.  By  the  same  statute  of  Hen.  T.  that 
I  cited  against  the  gaoler  ;  the  enacting  pare 
whereof  saitb,  '  That  the  justices  of  the  peace 
'  in  every  bhire,  city  or  town,  or  two  of  them  ac 
'  the  least,  whereof  ope  to  be  of  the  guorrtm^ 
«  have  authority  or  power  to  let  any  such  pri- 
'  soner  or  persons,  mainpernable  by  tbe  law, 
'  that  have  been  imprisoned  within  their  several 
'  counties,  city  or  town,  to  bail  or  maiaprize,unto> 
*  their  next  general  sessions ;  or  unto  the  next 
'  gaol-delivery  of  the  same  gaols,  of  every 
'  shire,  city  or  town,  as  well  within  franchises} 
'  as  without,  where  any  gaols  be,  or  hereafter 
'shall  be.  cW 

The  whole  Statute  was  read;  and  tbe  Court 
taking  hold  of  the  preamble,  said,  This  Statute 
was  made  for  the  prevention  of  bailing  felons 
not  bailable  by  law,  and  enables  us  only  to  bail  ' 
felons  bailable  by  law. 

Coun.  The  preamble  of  the  act  recites  the 
mischief  occasioned  by  tbe  statute  of  1  R.  3, 
but  the  enacting  part  repeals  that  act,  and 
gives  you  a  general  power  of  letting  any  person,, 
mainpernable  by  the  law,  to  bail ;  and  I  am 
sure  no  statutes  made  for  the  liberty  of  the 
subject,  ought  to  receive  such  a  strait  con- 
struction. 

Court.  Do  you  consider  by  whom  he  if 
committed  ?  The  privy  council } 

Coun.  I  do,  and  think  that  alters  not  (he 
case. 

Court.  He  is  committed  by  a  superior  Court, 
and  we,  who  are  an  inferior  one,  cannot  bail 
him. 

Coun.  It  is  not  tbe  Court  that  commits,  but 
the  fact  for  which  the  party  is  committed,  ought 
to  direct  you  in  bail.  The  statute  of  H.  7,  hath 
no  such  exception  in  it;  nor  hatb  any  other 
since  put  any  such  restraint  upon  you. 

Court.  Would  you  have  us  bail  him,  after 
the  lord  chancellor  and  the  lord  chief  justice 
have  refused  to  grant  a  Habeas  Corpus  ? 

Coun.  They  did  not  deny  the  Habeas  Cor- 
pus because  he  was  not  bailable  by  law,  but  be- 
cause tbe  course  of  theirVCourts,  in  their  opi- 
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nions,  would  not  admit  it :  but,  however,  if  you 
ought  to  bail, him,  (as  by  the  statute,  I  think, 
you  ought)  their  refusal  does  not  lessen  your  duty. 

Court.     We  doubt  very  much'  that  any  in- 
.  fertor  Court  can  bail  a  man  committed  by  a 
superior  one. 

Caun.  Scruples  and  fears  do  not  alter  the 
law :  This  doubt  was  once  made  in  the  King's- 
bench,  in  the  great  case  of  Selden,  and  others;* 
but  the  law  was  for  the  prisoner  before  that 
time,  and  was  sufficiently  settled  then ;  and  this 
case  differs  nothing  from  that  in  reason. 

Court.  It  does,  for  that  was  upon  a  Habeas 
Corpus  out  of  the  King's-bench. 

Conn.  That  is  but  a  circumstantial  differ- 
eoce.  '  The  Habeas  Corpus  from  that  Court  is 
only  to  remove  the  prisoner,  and  the  cause  be- 
fore them,  that  justice  may  be  done  to  him  : 
Mr.  Jenkes  is  already  within  your  jurisdiction, 
and  the  statute  gives  you  authority  to  bail  him; 
and  your  authority  makes  it  your  duty,  and  I 
rely  upon  that. 

-  Court.  We  considered  upon  it  at  dinner, 
and  do  believe  it  a  rare  case,  and  6t  to  be  ad- 
vised upon ;  and  we  will  advise.  Why  did  you 
not  move  yesterday  when  my  lord  chief  justice 
was  in  town  ?  .now  there  are  uo  judges  in  town 
to  advise  with. 

Coun.  That  we  did  not  come  yesterday  was 
no  design,  for  he  is  not  so  fond  of  a  gaol ;  and 
if  it  be  an  indiscretion,  yet  that  is  no  sufficient 
reason  to  detain  a  man  in  prison.  However,  if 
you  have  power  (which  you  ought  to  know)  you 
have  it  as  well  when  they  are  not  in  town,  as 
when  they  are.    Is  he  bailable  by  law,  or  not  ? 

Court.  There  is  nothing  in  the  warrant,  for 
which  he  is  not  bailable  by  law. 

Coun.  For  what  reason  then  do  you  deny  him  ? 
.  Court.  We  do  not  deny  him,  but  we  will 
advise,  because  be  is  committed  by  a  superior 
Court. 

Coun.  No  man  ought  to  be  imprisoned  for 
any  misdemeanor  before  conviction,  without 
Vail ;  and  it  is  against  the  Petitiou  of  Right, 
that  any  man  bailable  by  law,  should  be  de- 
tained in  gaol  without  it.  I  do  not  know  how, 
by  such  denials  as  this,  the  being  committed  by 
a  superior  Court  may  grow  to  be  a  reason  ;  but 
at  present  I  think  the  Petition  of  Right  spoils  it 
for  being  a  good  ooe. 

Court.  You  can  give  us  no  precedent  of  any 
one  being  bailed  by  justices  at  the  sessions, 
who  was  committed  by  the  council  board. 

Coun.  I  believe  it  is  a  rare  case  that  a  man 
should  be  forced  to  apply  himself  to  such,  but  I 
think  I  can  furnish  you  with  an  instance ;  and 
that  is  of  one  Cannon,  a  quaker,  who  was  com- 
mitted by  the  privy  council  about  Christmas 
last,  add  was  bailed  at  the  sessions  of  the  Old 
Bailey. 

A  pert  by-stander,  no  wavs  concerned,  sug- 
gested to  the  Court,  and  the  Court  repeated 
after  him, 

Court.  -He  was  committed  to  Newgate  pri- 
son; and  was  calendared  there. 

.  *  See  vol.  3,  p.  235,  of  this  Collection. 


Coun.  If  you  stick  to  the  reason  of  being 
committed  by  a  superior  Court,  that  is  no  an- 
swer; but  if  it  must  be  an  answer,  Mr.  Jenkes 
is  committed  to  the  prison  of  this  liberty,  and 
ought  to  have  been  calendared  here  ;  and  then 
I  do  again*  demand  that  the  gaoler  be  fined. 

Court.  We  think  it  a  rare  case,  and  fit  to 
be  advised  upon  ;  and  our  commission  we  here 
sit  by,  directs  us  to  do  so  in  difficult  cases. 

Coun.  I  told  you  before,  I  had  nothing  to 
do  with  the  commission  you*  here  sit  by ;  and 
you  yourselves  excluded  me  from  it :  but  I  ap- 
ply myself  to  you  as  justices  of  the  peace  mere- 
ly, and  as  such  you  ought  to  take  upon  you  the 
Knowledge  of  your  office. 

Court.  In  the  great  case  of  Selden,  that  you 
cited,  die  judges  took  two  terms  to  advise. 

Coun.  You  very  well  know  what  opinion 
was  had  of  their  doing  so.  Will  you  advise 
upon  it  to-night  with  the  king's  counsel,  aud  I 
will  attend  you  to*morrow  morning  ? 

Court.  We  think  fit  to  advise  with  the  judges 
about  it,  till  next  sessions. 

Coun.  I  can  easily  interpret  what  such  ad- 
vising means. 

Court.  You  say  you  apply  yourself  to  us  as 
justices  of  the  peace  merely,-  then  you  may 
come  to  any  two  of  us  a  fortnight  hence,  or 
more,  and  perhaps  we  may  advise  in  the  mean 
time. 

Coun.  I  believe  it  will  be  a  difficult  matter 
to  get  any  two  of  you  together  upon  this  occa- 
sion. 

Mr.  Jenkes  finding  all  these  common  doors 
to  liberty  &hut  against  him,  did  by  advice  betake 
himself  to  another  method,  not  less  legal  than 
the  former ;  though  the  power  granted  by  the 
statutes  to  justices  of  peace,  and  the  constant 
issuing  of  the  writ  of  Habeas  Corpus  upon  de- 
mand (both  more  easy  courses)  have  occasioned 
it  to  be  more  seldom  used. 

Justice  Fitzherbcrt,  jn  his  Natura  Brevium 
(an  author,  and  a  book  of  justly  venerable  au- 
thority in  our  law),  in  his  Chapter  of  Main- 
prize,  declares,  That  if  a  man  be  taken  by  the 
king's  commission,  and  kept  in  prison  for  fe- 
lony or  misdemeanors,  he  may  by  his  friends 
put  in  sureties  in  the  Chancery,  that  he  will 
appear  before  the  justices,  &c.  and  be  of  good 
behaviour,  &c.  and  that  body  for  body ;  and 
thereupon  he  shall  have  a  writ  out  of  the  Chan- 
cery, unto  the  sheriff,  or  unto  the  constable  of 
the  castle  where  be  is  imprisoned,  to  set  him  at 
liberty,  if  he  be  imprisoned  for  that  cause  and 
no  other. 

Which  words  seem  plainly  to  declare  the 
writ  of  Mainprise  to  be  the>subject's  right,  nnd 
not  to  leave  a  discretional  power  to  the  officers 
of  Chancery  in  granting  it.  But  the  scarcity  of 
precedents  being  the  great  objection  against  the 
Habeas  Corpus  out  of  Chancery,  Mr.  Jenkes 
resolved  to  offend  no  more  in  that  kind,  and 
therefore  caused  a  search  to  be  made  in  the 
Rolls  in  the  Tower,  for  the  Writs  of  Mainprize, 
where  a  multitude  of  them  was  found,  and 
many  in  the  case  of  a  commitment  by  tie 
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king's  command.  A  copy  of  one,  and  a  note  of 
several  others  were  takcu  out,  to  beck  the1  au- 
thority of  Fitzherbert. 

With  this  provision,  oo  Monday,  July  17, 
four  of  Mr.  Jenkes's  friends,  substantial  mer- 
chants, attended  bv  a  counsel,  went  to  the  lord 
chancellor ;  and  though  upon  tender  of  them- 
selves as  bail  for  him,  they  might  have  demand- 
ed their  writ  of  Mainprise  as  the  subject's  right, 
without  other  formality,  yet  they  addressed 
themselves  to  him  in  a  more  respectful  manner, 
by  way  of  Petition,  thus  t 

To  the  Right  Hon.  Henry  Lord  Finch,  Baron 
of  Daventry,  and  Lord  High-Chancellor  of 
England;  the  humble  Petition  of  A.  B.  C. 
D.  of  London,  Merchants,  friends  to 
Francis  Jenkes,  now  a  Prisoner  in  the 
Gatehouse  of  Westminster,  sbeweth : 

"  That  the  said  Francis  Jenkes  was  com- 
mitted to  the  said  prison,  by  virtue  of  a  warrant, 
a  true  copy  whereof  is  hereunto  anneted,  for  a 
fact  bailable  by  law  ;  for  which,  and  no  other 
cause,  he  yet  remains  there  a  prisoner;  And 
that  in  this  and  all  other  cases  of  like  nature, 
yQur  Petitioners  are  advised,  upon  putting  in 
bail  in  the  court  of  chancery,  according  to  the 
ancient  course  and  usage  thereof,  a  Writ  of 
Main-prize  ought  to  issue  under  the  great-seal, 
to  be  directed  to  the  sheriff  or  keeper  of  the 
prison  where  such  prisoner  stands  committed, 
to  deliver  the  prisoner  so  committed. 

"  That  your  Petitioners  being  men  of  good 
estates,  (as  shall,  if  your  lordship  require,  be 
made  out  to  your  lordship)  do  desire,  and  are 
ready  to  become  bail  for  the  said  Francis 
Jenkes ;  according  to  the  course  of  the  chan- 
cery, and  according  to  the  Jaw. 

"  The  Petitioners  therefore  pray,  that  your 
lordship  would  accept  of  bail  accordingly ;  and 
that  thereupon  your  lordship  would  order  a 
writ  to  be  made  forthwith,  to  be  directed  to 
he  keeper  of  the  Gatehouse,  for  the  discharge 
•f  the  said  Francis  Jenkes.  And  your  peti- 
tioners shall  always  pray,  &c." 

The  Petition  being  sent  in  to,  and  read  by 
his  lordship,  was  returned  by  the  Secretary 
with  this  answer ;  *  That  his  lordship  did  very 
1  well  approve  of  the  Petition;  but  since  Mr. 
'  Jenkes  was  committed  by  the  council  board, 
'  he  thought  fit  that  they  should  be  petitioned, 
1  and  should  bail  him/ 

But  Mr.  Jenkes's  friends  not  being  satisfied 
with  that  answer,  pressed  to  speak  to  his  lord- 
ship, and  were  by  his  lordship's  order  called 
in,  who  comiug  towards  them,  spake  to  this 
effect ; 

Lard  Chan.  Who  is  it  that  puts  you  on 
these  improper  methods  ? 

Ctmn.     W§  presume  this  address  to  your 
lordsiiip  to  be  a  proper  course  in  our  case,  and 
is  such  as  we  have  precedent  for. 
Lord  Chito.    Are  you  a  lawyer? 
Court.    Yes,  my  lord. 

Lord  Chan.    Have  you  read  Fitaherhert's 
Nat.  firevium?   Look  in  bis  Writ  dc  HomiM 
reptrgiando. 
TOL.  VI. 


Conn.  We  have  nothing  to  do  with  that 
writ,  but  it  is  by  Fitzherbert  that  we  aredirect* 
ed  to  this  course,  in  his  chapter  of  Main- prise, 
where  he  sail h  (whet  is  before  cited);  and  we 
are  confirmed  in  his  opinion  by  a  multitude  of 
precedents  out  of  the  close  rolls  in  the  Tower; 
I  have  the  copy  of  one  here,  atwi  die  number 
and  roll  of  many  more. 

The  Precedent  shewn  to  his  lordship  was  this : 

4  El  Rot.  claus.  de  Anno  Regni  Regis  Ed.  3, 
*  11,  parte  prima,  inembr.  28. 

*  De  Delibemnd.  Ric.  Monyword,  a  prisona. 
*  Re*  Sent  sea  llo  et  Marescailo  Hospirii  nos- 

*  tri,  salittem ;  cum  Ric.  Monyword,  in  pri- 
'  sona  Mariscallje  nostra?  per  pneceptutn  nos- 

*  tram,  pro  quibusdam  trunsgressionitiuset  con- 

*  teu.ptihus  nobis  factis  ut  dicitiir  detent  us 
'  esistat  sub  custndia  Janitoris  nostri,  &c. 
«  Williel.  Stury,  Chivalier,  Tho.  Pride,  de 
«  Comitat.  Salop.  Oliverius  de  Bourdeaux,  de 

*  Com.  Berk.  Andreas  Aubray,  Johannes  Pis- 
'  selan,  et  Petrus  Fan,  de  London,  coram  nobis 

*  in  Cancellaria  nostra,  personaliter  constitud 
'  manuceperunt  predictuin  Richard,  viz.  quifi- 
'  bet  eorum  corpus  pro  corpora  habere  coram 

*  nobis,   vel    Justiciariis  nostris,  aut  consilio  ' 
1  nostra,  quandocunq;  et  ubicunq;  voluerimua 

1  ad  mandatum  nostrum  ad  stand,  rect.  de 
'  transgressionibus  et  contemptibus  et  aliis  ex* 
(  cessions  quibuscuna;  unde  mdictatus  vel  re- 
(  status  est,  et  quod  bene  et  fideliter  erga  nosj 
4  et  populum  nostrum,  de  cetero  se  gerit,  vobis 
'  mandamus,  quod  prefatum  Richard,  a  Prii. 
'  pnedicta,  si  ea  occasione,  et  non  alia,  detn 
'  neatur  in  eadem,  deliberari  facialis,  per  ma* 
'  nucaptionem  supradictarp.— Teste  Rege  apud 
'  Westmonast.  decimo  nono  die  Martii,  Per 
'  ipsum  Regera.  Convenit  cum  Reeordo* 
'  Laur.  Halsted,  Depot.  Algernon  May,  militis.' 

The  note  of  the  number  and  roll  of  several 
Writs  of  Main-prize,  upon  surety  put  into 
chancery,  shewn  to  his  lordship,  u  as  this  ; 

2  Ed.  S,  p.  1.  To  the  constable  of  the 
Tower,  to  deliver  John  Brice. 

2  Ed.  3,  p.  1,  m.  29.  To  the  constable  of 
the  Tower,  to  deliver  Bernard  Pouch. 

$  Ed.  3,  p.  1,  m.  28.  To  the  constable  of 
the  Tower,  to  deliver  Henry  Compton.  Teste 
26  Martii. 

Eodem  Rot.  S3.  To  the  constable  of  the 
Tower,  to  deliver  John  de  Wassenham.  Teste 
18  Aprilis. 

44  Ed.  3,  p.  1,  m.  6,  custod.  Forest.  For 
delivery  of  several  persons  committed  for  hunt- 
ing id  forests  since  the  stat.  28  Ed.  3,  cap.  9. 

Eodem  Rot.  m.  10.  The  like.  Teste  20 
Aug. 

Eodem  Rot.  m.  17.    The  like. 

Ecdem  Rot.  m.  25.  The  iike  for  Will.  d# 
Clark. 

3  Rich.  2,  m.  3.  To  the  sheriff  of  London* 
to  deliver  Nich.  de  Swederton  and  John  Dtjfc 
Teste  5  Decembr. 

Eodem  Rot.  m.  22.     To  the  justices  of 
North  Wales,  to  deliver  Lloyd. 
4H 
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Lord  Chan.  One  precedent  of  discretion  is 
worth  a  thousand  of  thete  precedents.   - 

His  lordship  read  the  precedent,  and  observ- 
ing it  to  bear  Teste  the  19th  day  of  March, 
which  could  never  be  in  term,  asked,  When  it 
was  returnable  ?  'and  said,  it  must  be  returna- 
ble in  some  court  at  Westminster. 

Goun.  This  precedent  hath  no  return,  nei- 
ther doth  the  nature  of  the  writ  in  this  case  re- 
quire one ;  for  it  is  only  a  mandate  to  the 
gaoler,  to  set  him  at  liberty  upon  sureties  first 
taken  in  chancery  for  his  appearance  before 
the  justices;  which  justices,  and  the  time  of 
his  appearance,  I  suppose,  are  to  be  named  in 
the  recognizance. 

Lord  Chan.  Whether  there  ought  to  be  a  re- 
turn, is  the  question;  besides,  this  is  a  writ  di- 
rected immediately  to  the  marshal  of  the 
hoy&hnld,  and  is  a  different  case. 

Coun.  With  submission  to  your  lordship,  it 
makes  no  difference  who  is  the  gaoler ;  and 
those  I  have  given  your  lordship  the  number 
and  roll  of,  are  to  several  gaolers. 

Then  Fitt Herbert's  Nat.  Brevium  was  shewn 
to  his  lordship,  and  upon  reading  the  words 
there,  'If  a  man  be  imprisoned  by  the  king's 

*  commission/  &c.  his  lordship  said,  That  it 
was  intended  of  one  imprisoned  by  virtue  of  a 
aommission  nut  of  chancery. 

Coun.  I  humbly  presume,  that  is  not  tbe 
sense  of  the  book ;  the  precedents  I  have  shewn 
your  lordship  seem  to  interpret  it,  and  are  upon 
other  commeuts ;  and  Fitsherbert,  in  his 
Abridgement,  Tit.  Main-prize,  pi.  93,  cites  a 
Book -case,  that  shews  this  to  have  been  a 
course  in  the  Chancery ;  but  we  submit  it  to 
your  lordship's  judgment. 

Lsrd  Chan.  A  little  submission  in  a  proper 
place  will  do,  but  be  bath  a  mind  to  come  out 
with  a  high  hand. 

Coun.  He  has  ft  mind  to  be  discharged  by 
law,  as  the  warrant  for  his  commitment  directs. 

lard  Chan.  I  am  not  to  control  any  act 
of  the  privy  council. 

Coun.  At  the  last  motion  for  a  Habeas 
Corpus,  your  lordship  was  pleased  to  say,  That 
though  that  was  not  a  proper  method  for  Mr. 
Jenkes  to  obtain  his  liberty  by,  yet  there  was 
one:  and  npon  that  encouragement  from  your 
lordship,  search  has  been  made,  and  this 
course  we  have  now  taken,  found  to  have  been 
the  ancient  course ;  and  we  did  presume,  the 
same  that  your  lordship  meant. 

Lord  Chan.  You  have  used  a  great  deal  of 
industry  to  miss  the  right  way.  Your  prece- 
dents 6f  Edw.  3.  and  Rich.  2  (300  years  old) 
I  will  consider  of  till  next  term.  Upon  which 
auswer,  Mr.  Jenkes*s  friends  withdrew. 

Now  plenty  of  precedents  proved  as  great  a 
fault  as  want  of  them  did  before;  and  their 
age,  which  used  to  tfdd  to  their  authority,  and 
give  them  n  greater  respect,  made  them  con- 
temned.   Such  always  is  the  success,  where 

•  stat  pro  ratione  voluntas.'  Ju  the  afternoon, 
the  Secretary  that  first  carried  in  the  Petition, 
tame  tQ  Mp.  Jenkes  in  *  dissembled  confusion, 


and  told  him,  That  he  had  committed  a  mistake 
in  returning  the  Petition*;*  That  his  lordship 
had  asked  him  for  it,  and  would  be  very  angry 
with  him  if  he  had  it  not ;  That  he  had  left  his 
lordship  looking  over  some  papers,  and  had 
taken  that  opportunity  of  comings  for  it;  and 
desired  that  he  might  have  it,  to'  preserve  bun 
from  his  lordship's  displeasure. 

Though  the  morning's  action  gave  Mr. 
Jenkes  a  great  deal  of  reason  to  suspect  the  Se- 
cretary's tale  1 1  be,  a  mere  contrivance,  and  it 
was  easy  to  surmise  the  truth  ;  yet  he  took  no 
notice  of  what  had  then  passed,  but  sent  the  Pe- 
tition (which  was  then  in  some  of  his  friends 
hands)  that  evening  to  him.  Upou  the  second 
thoughts  which  his  lordship  bestowed  upon  tbe 
matter  of  the  Petition,  he  was  better  reconcil- 
ed to  it,  and  proved  better  than  his  word  in 
considering  the-precedenU,  for  instead  of  paus- 
ing upon  them  till  the  next  term,  he  was  pleased 
to  carry  them  and  the  petition,  to  the  privy  couu- 
cil,  the  next  Wednesday ;  where,  though  all  the 
particulars  are  not  known,  upon  credible  in- 
formation, this  was  tbe  substance  of  what 
passed. 

His  lordship  acquainted  the  board  with  tbe 
Address  that  had  been  made  to  him;  and  mov- 
ed, that  the  Petition  might  be  there  read.  Af- 
ter it  was  read,  bis  lordship  told  thetn,  that  it 
had  some  appearance  of  law,  and  desired  that 
the  Attorney-General  (sir  W.  Jones)  mighc  give 
bis  opinion.  Mr.  Attorney  told  him,  ifit  were 
law,  his  lordship  ought  to  grant  it ;  if  it  were 
not  law,  then  to  deny  it ;  if  it  were  of  such 
difficulty  as  he  could  not  satisfy  himself,  that 
then  he  should  advise  with  the  judges'. 

His  lordship  then  moved  for  an  order  of 
council  for  his  direction  in  the  matter ;  to  which 
some  of  the  Lords  replied,  That  they  were  a 
court  of  state,  and  not  of  law,  and  that  it  did 
belong  to  him,  as  Lord  Chancellor,  to  inform 
them  of  matters  of  law :  ^Thereupon  his  lord- 
ship clapping  his  hands  to  his  breast,  said,  I 
thank  God  I  have  courage  enough  to  serve  his 
majesty. 

About  the  latter  end  of  July,  *ome  of  Mr. 
Jenkes's  friends  attended  his  lordship  again, 
and  offered  him  bail ;  insisting  upon  the  Writ 
of  Main-prize  as  the  subject's  right ;  all  edging 
to  his  lordship  the  hazards  that  his  health,  his 
family,  and  his  trade  were  exposed  to  by  bis 
confirement.  His  lordship'  asked  them,  why 
they  had  not  petitioned  the  king  aod  council? 
and  told  them,  if  Mr.  Jenkes  thought  it  better 
to  lie  in  prison  and  complain,  than  petition 
and  be  bailed,  he  might  do  as  be  pleased. 

They  told  him  they  had  tendered  bail  to  Mr. 
Secretary  Williamson,  who  promised  them  to 
move  tbe  king  in  council  in  it.  But  when  they 
reminded  him  of  it  upon  the  next  council-day, 
he  was  pleased  to  excuse  himself.  His  lord- 
ship told  them  he  never  heard  they  had  tender- 
ed bail;  but  the  Writ  of  Main-prise  was  for- 
gotten in  all  his  answer. 


*  Note,  That  he  had  returned  it  by  hi* lord* 
ships  order.  *  | 
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They  then  told  him,  that  the  general  report 
was,  that  the  king  and  council  had  referred  it 
to  his  lordship ;  hut  his  lord*hip  would  take  no 
notice  of  that  likewise,  but  said,  the  king  would 
advise  with  the  judges  when  they  came  to 
town.  His  lordship  withdrew  from  them;  aqd 
they  left  word  with  his  secretary,  That  Mr. 
Jenkes  looked  upon  himself  to  be  his  lordship's 
prisoner. 

On  the  —  of  August,  Mr.  Jenkes's  friends 
went  again  to  my  Lord  Chancellor's,  but  his 
secretary  told  them,  his  lordship  could  not  be 
spoke  with. 

They  prevailed  with  bis  Secretary  to  go  up  to 
him,  and  remind  his  lordship  of  his  last  answer 
of  advising  with  the  judges;  and  tell  him,  that 
several  of  the  judges  bad  been  in  town,  and 
tbey  did  now  desire"  his  lordship's  resolution. 

The  Secretary  at  his  return  told  them,  that 
as  soon  as,  he  began  to  mention  the  business, 
his  lordship  fell  into  a  fit  of  the  stone ;  but 
when  that  was  over,  he  would  mention  it  to 
him.  About  two  hours  after,  they  returned  ; 
and  the  Secretary  being  absent,  another  of  his 
lordship's  servants  came  to  them,  and  told 
them  that  his  lordship  was  not  well,  and  could 
not  be  spoke  with :  but  had  ordered  him  to 
•Cell  them,  that  Mr.  Jenkes  might  advise  with 
his  counsel  what  was  fit  to  be  done,  for  be  was 
none  of  his  counsel ;  and  if  he  would  petition 
the  king  and  couueii,  he  might ;  and  that  that 
was  his  answer. 

On  the  11th  of  August,  being  the  last  coun- 
cil day  that  was  to  be  before  the  3d  of  October, 
Mr.  Jenkes  thought  fit  again  to  tender  bail  to 
the  council;  and  that  the  Lord  Chancellor, 
who  disowned  all  knowledge  of  his  doiog  so 
before,  and  that  the.  whole  council  might  know 
of  it,  be  sent  this  Letter  by  his  bail  to  the  Lord 
Privy  Seal,  then  president  of  the  council,  which 
was  publicly  read/ 

"  My  Lord,  I  have  been  imprisoned  since 
the  28th  of  June,  to  my  great  loss,  charge,  and 
prejudice  of  my  health.  I  have  hitherto  been 
denied  bail,  Habeas  Corpus  and  the  Writ  of 
Main-prize ;  which  I  am  informed,  were  never 
before  denied  to  any  of  his  majesty's  subjects 
in  the  like  case  :  And  this  only  for  moving  in  a 
lawful  court,  and  in  a  quiet  and  peaceable 
manner,  that  which  I  did  believe  to  fce  for  his 
majesty's  service,  and  the  good  of  the  city  and 
kingdom,  and  the  preservation  of  the  Protes- 
tant religion ;  and  which  I  conceive  I  'cau 
make  appear  to  be  according  to  the  laws  and 
statutes  of  this  realm,  if  I  am  publicly  called 
thereto.  Wherefore  I  do  not  beg  a  discharge, 
for  I  desire  nothing  more  than  to  clear  my  in- 
nocence by  a  public  trial:  but  since  Mr. 
Murret  and  others,  committed  to  this  prison 
for  matters  of  a  far  other  nature,  are  daily 
bailed  out ;  my  humble  request  to  your  lord- 
ship is,  that  you  would  be  pleased  to  move  his 
majesty,  that  I,  as  well  as  any  other  of  bis  ma- 
jesty's subjects,  may  enjoy  the  benefit  of  the 
laws ;  and  that  the  Writ  or  Main-prize  may  be 
granted  to  me ;  or  that  my  bail,  which  aow 


attend,  may  be  taken  :  Ycur  lordship  will  very 
much  oblige  your  lordship's  humble  strvaut, 
Francis  Jenkes." 

This  Letter  was  by  some  improved  into  a 
Petition ;  and  when  tbey  had  given  it  that 
name,  (though  that  was  the  only  thing  wanting 
to  please  the  Lord  Chancellor)  yet  it  could  not 
procure  the  acceptance  of  bail ;  but  the  me- 
thod proposed  by  his  lordship,  proved  as  inef- 
fectual as  those  that  were  demanded  of  him. 
The  Lord  Chancellor's  resolutions  being  sum-  * 
ciently  discovered,  Mr.  Jenkes's  friends  forbore 
all  farther  solicitation  of  his  lordship,  and  made 
fresh  application  to  the  Lord  Chief-Justice 
Itainsford,  on  August  18,  then  just  returned 
from  the  circuit. 

The  time  of  sessions  at  the  Old  Bailey  draw* 
ing  on,  they  caused  two  Writs  of  Habeas  Cor- 
pus to  be  made  (the  common  course  of  remov- 
ing prisoners  front  one  gaol  to  another) ;  one, 
ad  deliberandum,  directed  to  the  Keeper  at  the 
Gate-house;  and  the  other,  ad  recipiendum, 
directed  to  the  sheriffs  of  London,  and  desired 
his  lordship  to  sign  them,  that  Mr.  Jenkes 
might  be  removed  and  brought  to  trial ;  for 
that  the  keeper  of  the  Gate-house  not  calen- 
daring any  state-prisoner,  (as  he  called  him)  at 
the  sessions  for  Westminster,  he  might  lie  there 
all  his  life-time  without  trial,  which  no  subject 
ought  to  do.  Iiis  lordship  excused  himself 
upon  his  late  return  to  town,  which  had  not 
yet  afforded  him  leisure  to  advise  ;  and  sent 
them  to  the  Attorney-General,  to  know  whe- 
ther he  were  ready  for  a  trial,  before  he  would 
give  them  any  answer. 

Mr.  Attorney,  upon  their  coming  to  him, 
very  worthily  told  them,  That  he  had  no  order 
in  it,  but  that  he  would  not  oppose  the  granting 
of  those  writs-:  adding,  God  foibid  but  that  the 
law  should  have  its  due  course. 

They  returned  to  the  Lord  Chief- Justice  with 
this  answer,  and  offered  to  make  oath  that  it 
was  Mr.  Attorney's  answer ;  but  he  would 
give  credit  to  nothing,  but  a  note  under  Mr. 
Attorney's  own  hand.  They  told  him,  it  was 
bard  that  a  roan  should  lie  in  prison,  who  was 
willing  to  bring  himself  upon  trial';  that  writs 
of  this  nature  were  every  day  granted,  and  did 
presume,  could  not  reasonably  be  denied.  His 
lordship  answered,  he  would  know  whether 
Mr.  Attorney  were  ready  for  a  trial.  Tbey  re- 
plied, That  they  did  not  know  when  Mr.  At- 
torney would  be  ready,  and  Mr.  Jenkes  muse 
stay  for  his  trial  till  then. 

They  theu  moved  his  lordship,  as  they  had 
done  formerly.  That  he  would  grant  a  Habeas 
Corpus  to  bring  him  before  his  lordship,  and 
that  he  would  accept  of  substantial  citizens  for 
bail,  who  should  render  him  whensoever  Mr. 
Attorney  should  call  for  him;  alledging,  that 
such  writs  had  been  frequently  granted  by  the 
Lord  Chief-Justice  Keeling,  and  one  of  the. 
now  justices  of  the  King's- Bench. 

His  lordship  returned,  That  he  did  not  doubt 
the  security  tney  should  offer  him ;  but  be  had 
never  granted  such  a  writ,  and  he  knew  noe 
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upon  what  authority  others  had  done  it :  and 
to  short,  refused  to  grant  either  that  or  the 
Other  writs. 

After  all  these  denials  of  right,  Mr.  Jenkes 
/  resolved  to  sit  still,  with  the  satisfaction,  that 
his  ill  success  was  not  imputable  to  the  injustice 
of  his  cause ;  but  to  the  pleasure  or  tear  of 
those  that  had  the  power  of  making  it  other- 
wise :  find  with  patience  to  expect  it  till  the 
term  should  set  open  the  prison-doors  ;  which 
trill  not  brook  the  denial  of  a  Habeas  Corpus, 
.    thon^h  a  1'ing  vacation  must. 

No  further  address  was  therefore  made  to 
either  of  their  lordships  ;  but  themselves,  after 
they  had  taken  the  pleasure  of  denying  biro, 
were  pleased  to  condescend  to  intercede  for 
him  :  for,  as  we  heard  by  very  credible  infor- 
mation, the  Lord  Chief  Justice  went  to  the 
Lord  Chancellor  and  told  him,  "  That  the 
"  writs  demanded  of  him,  were  according  to 


"  law,  and  could  not  be  denied;  and  that  he 
'<  had  only  taken  time  till  he  bad  acquainted 
*  his  lordihip  with  it." 

The  Lord  Chancellor  directed  him  to  the 
Lord  Treasurer  for  further  advice ;  who  sent 
him  to  the  king.  As  soon  as  hie  majesty  un- 
derstood, that  what  was  demanded  was  the 
subject's  Right,  he  immediately  commanded 
that  the  laws  should  have  their  due  course, 
which  their  lordships  had  stopped:  and  ac- 
cordingly he  was  bailed.11 

He  was  afterwards,  in  1689,  tried  with  The* 
mas  Pilkington,  Henry  Cornish,  eaqre.  and 
others,  for  a  riot  at  Guildhall,  and  fined  300 
marks. 

*  It  has  been  said,  and  seems  probable,  that 
this  case  contributed  to  the  passing  of  the  Ha- 
beas Corpus  Act  ttat.  31  Car.  9,  c.  *. 


338.  The  Trial  of  James  Mitch  el,*  in  Scotland,  for  attempting 
the  Murder  of  Dr.  James  Sharp,  Archbishop  of  St  Andrews, 
and  wounding  the  Bishop  of  Orkney  :  29  Charles  II.  a.  d. 
1677. 


JAMES  Mitchel  being  indicted  for  an  attempt 
to  murder  the  archbishop  of  St.  Andrews,  in 
July  1668,  was  committed  1674  prisoner  to 
the  Tolbooth  at  Edinburgh ;   whereupon   the 

•The  attempt  upon  archbishop  Sharp  is  thus 
related  by  Burnet ; 

"  A  strange  accident  happened  to  Sharp  in 
July  1668,  as  he  was  going  into  his  coach  in  full 
daylight,  the  bishop  of  Orkney  being  with  him. 
A  man,  came  up  to  the  coach,  and  discharged 
a  pistol  at  him  with  a  brace  of  bullets  in  it,  as 
t|je  bishop  of  Orkney  was  going  up  into  the 
coach.  f)e  ip tended  to  shoot  through  his  cleak 
at  Sharp,  as  he  was  mounting  up:  but  the  bul- 
let stuck  in  the  bishop  of  Orkney's  arm,  and 
shattered  it  so,  that,  though  he  lived  some  years 
after  that,  they  were  forced  to  open  it  every 
year  for  an  exfoliation.  Sharp  was  so  univer- 
sally hated,  that,  though  this  was  done  in  full 
daylight,  and  on  the  high  street,  yet  nobody 
offered  to  seize  the  assnssin.  8o  he  walked  off, 
and  went  home,  and  shifted  himself  of  an  odd 
wig,  which  be  was  not  accustomed  to  wear,  and 
came  out,  and  walked  on  the  streets  immedi- 
ately. But  Sharp  had  viewed  him  so  narrow- 
^that  he  discovered  him  afterwards,  as  shall 
mentioned  in  its  proper  place.  1  lived  then 
much  out  of  f.he  world :  yet  I  thought  it  decent 
to  go  and  congratulate  on  this  occasion.  He 
was  much  touched  with  it,  and  put  on  a  shew 
af  riewiti'in  upon  it.  He  said  with  a  very  se- 
rious loqk,  My  times  are  wholly  in  thy  hand, 
0  thou  God  of  nty  life.  This  was  the  single 
expression  savouring  of  piety,  that  ever  fell  from 
him  in  all  the  conversation  that  passed  between 
Jrim  and  me.  Proclamations  were  issued  out 
frith  great  rewards  for  discovering  the  actor; 


Lord  Commissioner  and  the  Lords  of  the  privy- 
council  appointed  a  committee  to  examine 
bias,  viz.  Lord  Linlithgow,  Preses  (President): 
Hatton,  treasurer  depute ;  Dundonald,    Ross, 


but  nothing  followed  on  them.  On  this  occa- 
sion it  was  thought  proper,  that  he  should  be 
called  to  court,  and  have  some  marks  of  the 
king's  favour  put  on  him.  He  promised  to 
make  many  good  motions :  and  he  talked  for 
a  while  like  a  changed  man  t  and  went  out  of 
bis  way,  as  ha  was  going  to  court,  to  visit  sntj 
at  my  parsonage  bouse,  and  seemed  resolved 
to  turu  to  other  methods.  "---Afterwarda,  re- 
lating the  history  of  the  year  1678,  he  says: 
M  Things  being  in  great  disorder,  by  reason 
of  the  numheis  and  desperate  tempers  of  those 
who  were  iotercommoned,  [Letters  of iuter* 
communing,  similar  to  the  '  Aqua?  et  ignis  in* 
'  terdictio'  of  the  Romuii  law,  concluded  thus 
*  We  command  and  charge  all  our  lieges  and 
subjects,  that  none  presume  t«»  reset,  (receive) 
supply,  or  intercommunc  with  any  of  the  lore* 
said  our  rebels,  nor  furnish  them  with  meet, 
drink,  bouse,  herbour,  or  victuals;  nor  any 
other  thing  useful  or  comfortable  to  them ;  nor 
have  any  intelligence  with  them  by  word. 
writing,  message,  or  otherwise,  uoder  the  paia 
of  being  repute  and  esteemed  art  and  part 
with  them  in  the  crime  foresaid,  and  to  be 
pursued  therefore  with  all  rigour/'  4  Laing's 
Ilist  of  Scotland.  74  Note.]  Sharp  pretended 
he  was  in  treat  danger  of  his  life ;  and  that 
the  rather,  because  the  person  that  had  made 
the  attempt  on  him  was  let  live  still.  Upon 
this  I  must  tell  what  had  past  three  years  be* 
fore  this.  Sharp  bad  observed  a  man  thai, 
kept  shop  at  his  door,  who  looked  very  oa*. 
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and  Murray,  justiciaries ;  Craift ,  Colljngton, 
&c.  When  be  wai  brought  before  the  com- 
mittee, be  was  persuaded  to  oiake  acknowledg- 
ment of  the  fact ;  a  relation  whereof  is  thus 
given  byjrtmsetf, 

» —w   ■  »    mmw  ■  w^—^»wi»^m     ^111 ^ ■■    nm 

rowlv  at  him  always  as  be  passed  bt;  and  be 
fancied,  tie  was  the  man  that  bad  shot  ai  him 
six  yean  before.  So  he  ordered  him  to  be 
taken  up,  and  examined.  It  was  found," he 
had  two  pistols  by  him,  that  were  deeply 
charged,  which  increased  the  suspicion.  Yet 
the  man  denied  all.  But  Sharp  got  a  friend 
of  bis  to  go  to  him,  and  deal  with  him  to  make 
a  full  confession :  and  he  made  solemn  pro- 
mises, that  he  would  procure  his  pardon.  His 
friend  answered,  he  hoped  he  did  not  intend 
to  make  use  of  him  to  trepan  a  man  to  his 
ruin.  Upoo  that,  with  lifted  up  hands.  Sharp 
promised  by  the  living  God.  that  no  hurt  should 
come  to  him,  if  he  made  a  full  discovery.  The 
person  came  again  to  him,  and  said,  if  a  pro* 
tnise  was  made  in  the  king's  name  the  prisoner 
would  tell  all.  So  it  was  brought  before  the 
council.  Lord  Rothes,  Halton,  and  Primerose 
were  ordered  to  examine  turn.  Primerose  said 
it  would  be  a  strange  force  of  eloquence,  to 
persuade  a  man  to  confess,  and  be  hanged. 
So  Duke  Lauderdale,  being  the  king's  rommi*. 
sioner,  gave  them  a  power  to  promise  him  bis 
life.  And  as  soon  as  these  Lords  told  him  this, 
he  immediately  kneeled  down,  and  confessed  the 
fact,  and  told  the  whole  manner  of  it.  There 
was  but  one  person  privy  to  it,  who  was  then 
dead.  Sharp  was  troubled  to  see  50  small  a  disco- 
very made:  yet  they  could  not  draw  more  from 
bim.  So  then  it  was  considered,  what  should 
be  done  to  him.  Some  moved  the  cutting  off 
bis  right  hand.  Others  said  be  might  learn  to 
practise  with  bis  left  band,  and  to  take  his  re- 
venge ;  therefore  they  thought  both  bands  should 
be  cut  off." — This  cruelty  was  spared  by  means 
of  a  coarse  jest  of  Lord  Rothes,  "  and  "  pro- 
ceeds Burnet, 4|  when  the  truth  of  the  promise 
now  given  was  afterwards  called  in  question, 
this  jest  was  called  to  mind,  and  made  the 
whole  matter  to  be  remembered.  But  Prime- 
rose  moved,  that  since  life  was  promised,  which 
the  cutting  off  a  limb  might  endanger,  it  was 
better  to  keep  bim  prisoner  during  life  in  a 
castle  they  had  in  the  Bass,  a  rock  io  the  mouth 
of  the  Frith :  and  thither  be  was  sent.  But  it 
was  thought  necessary  to  make  him  repeat  his 
cosfosion  in  a  court  of  judicature:  [Laing 
aays  the  justiciary  court  was  instructed  secretly 
to*  pronounce  a  sentence  for  the  amputation 
of  his  hand]  so  he  was  brought  into  the  jus- 
ticiary court,  upon  an  indictment  for  the 
crime,  to  which  it  was  expected  he  should 
plead  guilty.  But  the  judge,  who  bated 
Sharp,  as  be  weol  up  to  the  bench,  passing  by 
the  prisoner  said  to  him.  Confess  nothing,  un- 
less yon  are  sure  of  your  limbs  as  wett  as  of 
your  life.  Upon  this  bint  he,  apprehending 
the  danger,  refused  to  confess:  which  being 
reported  to  the  council,  an  act  was  past  men- 
tjiMuftg  the  pnnniae  ejed.his  coeJeseanii*  eed 


to  mtrdir  Br.  Sharp.  [ItIO 

"  My  indictment  I  take  op  in  these  two  par* 
ticulars:  first,  as  they  term  it,  rebellion  and 
treason,  aneni  which  I  answered  to  my  Lord 
Chancellor  iu  pomiuitr.ee,  that  it  was  no  re*  ' 
beliion,  but  a  duty  which  every  one  was  bound 


adding,  that  since  he  had  retracted  bis  confes- 
sion, they ,  likewise  recalled  the  promise  of 
pardon  ;  the  meaning  of  which  was  this,  that, 
if  any  other  evidence  was  brought  against  bim, 
the  promise  should  not  cover  him  :  but  it  still 
wns  understood,  that  this  promise  secured  him 
from  any  ill  effect  by  bis  own  coofession.  The 
thing  was  almost  forgot  after  four  years,  the 
man  being  in  all  respects  very  inconsiderable. 
But  now  Sharp  would  have  his  life.  So  duke 
Lauderdale  gave  way  to  it :  and  he  was  brought 
to  Edinburgh  in  order  to  his  trial.  Nisbit, 
who  had  been  the  king's  advocate,  and  was 
one  of  the  worthiest  and  iearnedest  men  of  the 
age,  was  turned  out.  And  Mackenzie  was  put 
in  his  place,  who  was  a  man  ot  much  life  and 
wit,  but  be  was  neither  equal  nor  correct  io  it : 
he  bad  published  many  hooks,  some  of  law,  but 
all  full  of  faults;  for  he  was  a  slight  and  su- 
perficial roan.  Lockhart  was  assigned  counsel 
lor  the  prisoner.  And  now  that  the  matter 
came  again  into  peoples  memory,  all  were 
amazed  at  the  proceeding,.  Primerose  was 
turned  out  of  the  place  of  lord  register,  and 
was  made  justice  general.  He  fancied  orders 
had  been  given  to  raze  the  act  that  the  conn* 
cil  had  made :  so  he  turned  the  books,  and  be 
found  the  act  still  on  record.  He  took  a  copy 
of  it,  and  sent  it  to  Mitchell's  counsel :  that 
was  the  prisoner's  name*  And,  a  day  or  two 
before  the  rriol,  be  went  to  duke  Lauderdale, 
who,  together  with  Sharp,  lord  Rothes,  and 
lord  Halton,  were  summoned  as  the  prisoner's 
witnesses.  He  told  bim,  many  thought  there 
had  been  a  promise  of  life  given.  Duke  Lao* 
derdale  denied  it  stiffly.  Primerose  said,  he 
beard  there  was  an  act  of  council  made  about 
it,  and  he  wished  that  might  be  looked  into. 
Duke  Lauderdale  said,  he  was  sore  it  was  not 
possible,  and  be  would  not  give  himself  the 
trouble  to  turn  over  1  be  books  of  council. 
Prtoierose,  who  told  me  this,  said  his  con- 
science led  him  to  give  duke  Lauderdkle  this 
warning  of  the  matter,  but  that  be  was  not 
sorry  to  see  him  thus  reject  it.  The  trial  was 
very  solemn.  The  confession  was  brought' 
agasnet  bim,  as  full  evidence :  to  which  Lock* 
hart  did  plead,  to  the  admiration  of  all,  to 
shew  that  no  extrajudicial  confession  could  be 
allowed  io  a  court.  The  hardships  of  a  prison, 
the  liopes  of  life,  with  other  practices,  might 
draw  confessions  from  men,  when  they  were 
perhaps  drunk,  or  out  of  their  senses.  He 
brooght  upon  this  a  measure  of  learning,  that 
anrased  the  audience,  oat  of  the  lawyers  of  all 
civisned  nations.  And,  when  it  was  opposed 
to  this,  that  the  council  was  a  court  of  judica- 
ture, be  shewed,  that  it  was  not  the  proper 
court  for  crimes  of  this  nature,  and  that  it  bad 
not  proceeded  m  this  as  a  court  of  judicature. 
Who  brought  out  likewise  as/eat  deeio/ 
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Scarcely  were  the  words  *  a  New  Parliament, 

Sronouured,  but  the  greatest  part  of  theassem- 
ly  cried  out,  *  Well  moved,  well  moved V 
And  though  none  spake  up  formally  to  the  she- 
rife,  yet  several  amongst  thcnii  spake  enough 
to  shew  a  bigb  approbation  ot'  what  had  been 
said,  and  not  one  word  was  spoken  in  contra- 
diction :  which  when  the  Common-Serjeant 
taw,  to  prevent  (as  is  conceived)  others  speak- 
ing to  tbe  same  matter,  he  spake  to  this  pur- 
pose : 

"  That  what  had  been  moved,  seemed  to  be 
the  general  sense  of  die  whole  Court;  and 
since  the  gentleman  that  made  the  motion 
was  pleased  to  join  him  with  the  Sheriffs,  and 
that  he  must  offer  his  opinion  in  the  matter,  it 
was  this,  That  it  was  not  so  proper  to  carry  up 
that  Message  before  they  did  proceed  to  their 
elections,  as  first  to  determine  their  elections, 
and  then  carry  up  an  account  of  these  and  that 
together." 

But  marry  in  the  Court  did  insist  upon  the 
motion,  and  desired  a  Message  might  be  sent 
up  immediately ;  whereupon  one  of  the  She- 
riffs spake,  and  did  acknowledge,  "  That  what 
had  been  said  by  the  gentleman  that  spake  first, 
-was  true;  but  that  be  was  an  old  citizeu,  and 
had  long  known  Common-Halls,  and  he  did  be- 
lieve that  the  proper  work  of  the  day  was  the 
election  of  officers ;  and  therefore  he  did  de- 
sire that  the  Court  would  proceed,  and  not  to 
carry  uf>  the  Message  till  after  that  was  done ;" 
To  which  one  replied,  "  That  according  to  bus 
utmost  understanding,  that  Court  was  one  of 
the  ancientest,  greatest,  and  most  powerful 
Courts  of  this  City ;  and  although  the  cus- 
tomary business  of  this  day  were  the  choice  of 
officers,  vet  that  Court  bad  cognizance  of  any 
thing  whatever  that  did  relate  to  the  good  of 
the  eity;  and  therefore  it  was  conceived,  that 
nothing  was  more  proper  at  that  time,  than 
this  which  concerned  the  preservation  of  the 
city  from  utter  ruin." 

Upon  which  the  other  Sheriff  directing  his 
discourse  to  the  Assembly,  said,  "  That  what 
the  gentlemen  had  moved  there,  was  true,  and 
not  unknown  to  most  of  the  persons  there  pre- 
sent; but  that  he  was  of  his  brother's  opinion, 
that  it  was  fit  first  to  go  on  to  the  work  of  the 
day,  and  not  to  carry  up  that  Message  till  after 
thi  election." 

Many  persons  being  still  dissatisfied,  and 
calling  for  a  present  Message  to  be  sent  up, 
the  gentleman  who  first  moved  the  business, 
made  it  his  reqoest,  "  Tliat  since  there  seemed 
a  difference  tbuching  the  circumstance  of  time, 
that  they  would  proceed  to  election,  and  carry 
up  the  Message  with  the  persons  elected,  as  the 
Sheriffs  desired;"  to  which  tbe  Common  Hall 
unanimously  agreed.  Upon  which,  silence  be- 
,  ing  made,  the  Common  Hall  proceeded  to  elec- 
tion, and  sent  up  an  account  thereof  to  the 
Lord  Mayor  and  Aldermen  by  the  Sheriffs  and 
Common- Serjeant,  as  is  usual  in  such  cases. 

The  Lord  Mayor  and  Aldermen  presently 

came  down,  and  took  their  seats  in  the  court 

•     of  Hustings,  according  to  custom;  upon  which, 


the  Common-Serjeant  came  forth  to  the  front  of 
tne  court,  and  declared  the  names  of  the  person* 
elected,  and  immediately  gave  hack.  Where- 
upon the  Common-Hall  called  out  for  an  Answer 
to  their  Message;  upon  which,  the  Common- 
Serjeant  stepping  forward  again  in  the  presence 
of  the  Lord  Mayor,  Aldermen  and  Sheriffs,  said, 
"  That  he  had  acquainted  his  lordship  and  the 
aldermen  with  their  reqoest,  and  that  his  lord- 
ship had  commanded  bim  to  declare  unto  them, 
That  he  would  be  ready  to  join  with  tbem  in 
that  or  any  other  thing  for  the  good  of  the 
city."  And  with  that  the  Lord  Mayor  and  Al- 
dermen, ore.  left  the  court  of  hustings,  and  dis- 
missed the  assembly. 

After  dinner,  the  Recorder,  sir  John  Howel, 
out  of  a  great  pretence  of  loyalty,  but  indeed  a 
personal  grudge  against  Mr.  Jeukes,  conveyed 
the  news  to  Whitehall;  where,  with  bis  usual 
strain  of  rhetoric,  he  made  such  a  dismal  re- 
presentation of  the  matter,  and  was  so  power- 
ful in  his  eloquence,  as  to  occasion  both  the 
sheriffs  and  some  other  of  the  city-officers  to  be 
sent  for;  who  were  examined  by  tbe  Lord 
Chief  Justice  Rainsford,  in  tbe  presence  of  the 
king,  the  lord  chancellor*,  lord  treasurer f, 
duke  Lauderdale,  and  other  lords. 

The  Sheriffs  and  two  others  made  affidavits ; 
but  a  copy  of  them  could  never  be  obtained. 

Upon  tbe  27th  of  June,  Mr.  Jenkes  was 
summoned  by  a  messenger  to  appear  at  tbe 
council-board. the  next  day ;  accompanied  with 
many  of  his  friends,  he  attended  in  tho  lobby, 
near  the  council-chamber,  according  to  bis 
summons,  and  after  sometime  was  'culled  in ; 
but  his  friends  pressing  to  follow  him,  tas  » 
usual  on  such  occasions)  were  kept  out,  and 
not  one  suffered  to  go  in  with  him. 

The  king  sitting  in  council,  the  lord  chan- 
cellor, duke  Lauderdale,  and  other  lords  about 
him,  the  clerk  read  an  affidavit  made  by  the 
two  sheriffs,  the  common  crier,  and  one  John 
Green,  an  attorney;  the  substance  whereof 
was, 

<  That  Fr.  Jenkes,  at  a  Common-Hall,  in 
'  London,  the  24th  of  June  last  past,  did  com* 
'  plain  of  Grievances ;    and  did  desire,  that  be- 
'  fore  they  went  upon  any  other  business,  cer-     i 
'  tain  members  of  that  Court  might  accompany 

*  the  Sheriffs  and  the  Common  Serjeant  to  wait     i 

*  upon  the  Lord  Mayor,  then  in  the  Chamber,  te 
'  desire  that  a  Common-Council  might  he  called 
'  to  petition  his  majesty,  in  the  name  of  tbe 
'  city,  to  call  a  new  parliament/ 

The  affidavit  being  read,  the  council-board 
proceeded  to  this  effect : 

Lord  Chancellor,  Sir,  what  say  you  to  this 
matter  ? 

Mr.  Jenkes.  I  desire  to  know  if  this  be  all 
you  hnve  to  charge  against  me  ?  ' 

A  Lord.  Then  you  make  little  of  this,  you 
will  find  it  to  be  enough. 

*  Heneage  lord  Finch,  afterward  earl  of  Not- 
tingham. 

f  Lord  Osborne,  earl  of  Dauby,  afterwards 
marquis  of  Carmarthen,  and  duke  of  Leeds. 
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L.  Chin.  Sir,  did  you  move  for  a  Common- 
Council  to  petition  for  a  new  parliament  ? 

Jenkes.  is  it  any  crime  to  petition  for  a  new 
parliament  ? 

To  which  bis  lordship  not  thinking  fit  to  give- 
answer,  proceeded, 

L.  Chan.    Answer  to  the  matter  in  charge. 

Jenkes.  With  the  liberty  of  his  majesty  and 
this  board,  I  will. 

The  King.    Go  on, 

Jenkes.  May  it  please  your  majesty,  of  all 
the  subjects  you  have — 

A  Lord,  (interrupting  him)  Answer  to  the 
matter. 

Jenkes.  If  his  majesty  will  be  pleased  to 
hear  me,  I  hope  you  will. 

King.  Let  him  go  on. 

Jenkes.  May  it  please  your  majesty,  of  all 
the  subjects  you  nave,  none  are  more  loyal 
than  your  city  of  London,  and  in  the  city  none 
mure  loyal  thau  myself:  and  no  man  there  did 
more  desire,  and,  in  my  circumstances,  act 
more,  in  order  to  your  majesty's  Restoration, 
than  myself.  And  1  do  defy  any  citizen,  or 
other  whomsoever,  to  say  I  have  forfeited  my 
loyaky  by  any  one  individual  act 

Ktng.  (Interrupting  him)  Sir,  yon  are  not 
Lord -Mayor,  and  I  am  very  well  satisfied  with 
che  loyalty  of  the  city,  and  that  it  needs  no  such 
vouchers. 

L.  Chan.  Speak  to  the  matter. 

Jenkes.  May  it  please  your  majesty,  being 
summoned  to  a  Court  of  Common  Hall  in  Lon- 
don, which  is  a  Court  that  consists  of  the  main 
body  of  the  city— 

L.  Chan.  (Interrupting  him)  Sir,  you  are 
under  a  double  mistake ;  for  first,  it  was  not  a 
Court ;  and  next,  it  did  not  consist  of  the  main 
tody  of  the  city  of  London. 

Jenkes.  With  your  lordship's  leave,  it  was 
a  Court  which  did  consist  of  all  the  livery  of 
the  city  of  London ;  which,  if  I  understand  any 
thing,  is  the  main  body  of.  the  city  of  London. 
And  every  member  of  that  Court  bath  freedom 
to  propose  and  debate  any  such  matter  or  thing 
as  ne  believes  is  for  the  service  of  his  majesty, 
and  .the  good  of  the  city ;  and  no  man  can  use 
more  understanding  than  God  hath  given  him. 
And  I  assure  your  lordship,  what  I  then  moved 
was  according  to  the  utmost  of  my  understand- 
ing for  his  majesty's  service,  and  the  good  of 
the  city.  And,  my  Lord,  if  I  were  under  a 
mistake,  I  had  the  fortune  to  have  good  com- 
pany ;  for  what  I  moved  was  approved  by  the 
whole  Court. 

King.  It  was  not  so. 

Secretary.  We  have  a  deposition  to  the 
contrary. — Jenkes.  It  was  so. 
Other  Lords.  It  was  not  so. 
Jenkes.  May  it  please  your  majesty,  if  you 
have  a  hundred  depositions  to  the  contrary,  if 
the  matter  of  fact  were  so,  it  was  so ;  and  I  do 
affirm  it  was  approved  by  the  whole  Court. 

A  Lord.  How  came  you  to  be  a  privy- 
counsellor  ? 

Jenkes.  I  never  had  any  such  ambitious 
thought  in  my  head. 


A  Lord.  How  came  you  then  to  meddle  with 
matters  of  state? 

Jenkes.  I  thought  any  of  his  majesty's  sub- 
jects, in  an  humble  manner,  might  petition  hit 
majesty  for  a  remedy  of  any  grievance  what- 
soever. 

A  Lord.  Do  you  think  any  one  may  petition 
for  a  parliament?    ' 

Jenkes.  I  believe  they  may.  , 

The  King.  I  know  whose  scholar  you  are, 
and  I  will  take  care  that  none  such  as  you  shall 
have  to  do  with  the  government. 

Several  lards.  What  was  it  you  moved? 
What  was  it  you  moved  ? 

Jenkes.  My  Lords,  what  I  spake  was  not  in 
a  corner,  but  openly  in  the  face  of  a  multitude} 
and  therefore  cannot  want  a  witness  to  attest  if. 

A  Lord.  Just  now  it  was  a  Court,  and  now 
it  is  a  multitude.  *  > 

Jenkes.  We  citizens  pretend  not  to  place 
our  words  so  exactly  in  form,  but  that  there 
may  be  some  mistake  in  tbem;  but  I  think 
my  expression  was  no  great  absurdity:  For 
though  it  were  a  Court,  yet  the  persons  there 
were  so  numerous,  that  it  may  not  be  very  im- 
proper to  term  them  a  multitude.  Yet,  if  I 
nave  failed  in  due  expression,  I  beg  his  majesty's 
pardon.  I  know  somewhat  of  the  customs  of 
the  city  of  London,  and  the  powers  and  privi- 
leges of  the  Courts  there;  and  somewhat  alse 
of  the  laws  of  England ;  but  what  the  powers 
and  customs  of  this  Court  are,  I  know  not,  and 
therefore  shall  desire  to  say  little,  lest  I  should 
ud willingly  offend. 

L.  Chan.  Sir,  pray  tell  us,  who  advised  yoa 
in  this  matter? 

.   The  King.  Who  advised  you  ? 
■  Jenkes.  What  I  then  proposed  was  consented 
to  by  the  whole  Court,  and  so  became  their 
act,  as  I  said  before.  > 

L.  Chan,  and  others.  Answer  directly  to  the 
question,  or  declare  you  will  not. 

Jenkes.  Since  I  see  your  majesty  and  thei 
Lords  are  angry,  though  I  am  not  sensible  that 
I  have  given  you  any  just  cause  for  it;  I  most 
not  say  I  did  it  without  advice,  lest  you  should 
be  more  angry ;  and  to  name  any  particular 
person  (if  there  were  such}  would  be  a  mean 
and  unworthy  thing,  therefore  I  desire  to  be 
excused  all  farther  answer  to  such  questions  ; 
since  the  law  doth  provide,  that  no  man  be  put 
to  answer  to  his  own  prejudice. 

King.  We  will  take  that  for  an  answer. 

L.  Chan.  Since  you  name  the  law,  by  the 
law  you  shall  be  tried. 

Jenkes.  I  thank  you  and  this  board. 

L.  Chan.  You  may  withdraw. 

He  immediately  withdrew,  and  the  room 
being  cleared  of  all  his  friends,  and  other  com- 
pany, Mr.  Jenkes  was  kept  there  for  the  space 
of  an  hour  and  an  half;  and,  after  that,  without 
being  called  in  any  more,  was,  by  a  warrant  of 
the  council,  sent  to  the  prison  of  the  Gate* 
house  within  the  liberties  of  Westminster. 
Soon  after  his  commitment,  he  demanded  of 
the  Keeper  a  copy  of  the  Warrant  by  which  he 
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tbe  commissioner  and  the  cooncil  thereanent, 
I  answered  as  I  said  to  my  Lord  Chancellor 
before  :  in  the  year  1656,  Mr.  Robert  Lighten 
being  then  Primar  in  the  college  of  Edinburgh, 
before  our  Uureation,  he  tendered  to  us  tbe 
National  and  Solemn  League  and  Covenant : 
he  stopt  me,  saying,  Tie  wad  ye  are  come  here 
to  give  a  testimony  :  and  then  being  demanded 
what  I  called  rebellion,  if  it  was  not  ri  bellion 
to  oppose  his  majesty's  forces  in  the  face :  to 
the  which  I  answered,  viz.  My  l>ord  Chancellor, 
if  it  please  your  grace,  I  humbly  conceive  the? 
shook)  have  bem  with  ns:  meaning,  that  it 
was  the  duty  of  these  forces  to  hare  joined  with 
lis ;  according  to  the  National  and  Solemn 
League  and  Covenant;  at  which  answer  I 
perceived  him  to  storm :  but,  saith  he,  I  heard 
ye  have  been  over  seas,  with  whom  did  ye  con- 
verse there  ?  Answer,  with  my  merchant.  But, 
aakh  he,  With  whom  in  particular  ?  Answer, 
With  one  John  Mitchel,  a  cousin  of  mine  own. 
ftajth  he,  I  Imve  heard  of  him.  he  is  a  factor  in 
Rotterdam ;  to  which  I  conceded.  But,  saith 
he,  did  ye  not  converse  with  Mr.  Levingston, 
and  such  as  he  f  To  which  I  answered,  f  con- 
versed with  all  our  banished  ministers.  To 
which  he  replied,  banished  traitors  ;  ye  wiH 
•peak  treason  at  the  bar.  Then  be  answered 
himself,  saying,  But  they  would  call  the  shoot- 
ing at  tbe  bishop  an  heroic  act.  To  which  I 
answered,  That  1  never  told  them  any  such 
thing.  But  where  did  you  see  James  Wallace 
last  *  Answer,  Towards  the  borders  of  Ger- 
many, some  years  ago.  But  what  ailed  you 
at  ray  lord  St.  Andrews?  (pointing  at  him 
with  nis  finger^.  Answer,  My  Lord  Commis- 
sioner, the  grievous  oppression  and  horrid 
blood-shed  of  my  brethren,  and  the  eager  pur- 
sue after  my  own,  as  it  appeareth  this  day  to 
your  grace,  and  to  all  his  majesty's  honourable 


are   mentioned  in  the    letters   of  Algernon 
Sidney. 

Mitchel**  attempt  on  Sharp,  Laing  mentions 
thus: 

"  The  apostacy  of  Sharp  had  excited  such 
deep  resentment,  his  rigors  had  inspired  such 
implacable  revenue,  that  it  is  not  surprising  if, 
among  a  persecuted  sect,  and  a  fanatical  party, 
some  attempted  to  perpetrate  a  deed  of  which 
few  disapproved.  '  While  sitting  in  his  coach 
by  day,  in  the  public  streets,  a  pistol  was  dis- 
charged at  his  person,  throng  h  Honyman,  the 
bishop  of  Orkney's  cloak,  while  ascending  the 
carriage;  but  the  bishop's  arm  intercepted  the 
bails.  Such  was  the  hatred  of  the  arebbfotmp, 
that  the  assassin  was  permitted  to  cm*%  the 
street  and  to  escape  through  a  lane.  On  dis- 
•NM^S  himself  from  bis  disguise,  he  returned 
to  the  crowd  ;  and,  notwithstanding  the  most 
vigilant  search,  remained  undiscovered,  till  re- 
cognised six  years  afterward*  by  Sharp  himself. 
For  a  time  the  primate  affected  a  transient 
lenity,  but  as  such  an  atrocious  attempt  must 
e**sperate  the  mind,  no  real  moderation  was 
iMptfiad  by  bis  escape/'  4  Hist,  of  Scotland  51 
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privy-council.  After  which  be  commanded  to 
take  me  away,  that  they  might  see  what  to  do 
next  with  me. 

"  The  second  is,  the  shooting  of  the  shot 
intended  against  the  bishop  of  Sl  Andrews, 
whereby  the  bishop  of  Orkney  was  hurt ;  to 
which  I  answered  my  Lord  Chancellor  io  pri- 
vate, vii.  That  I  looked  on  him  to  be  the  main 
instigator  of  all  the  oppression  and  bloodshed 
of  my  brethren,  that  followed  thereupon,  and 
the  continual  pursuing  after  my  own  ;  and  my 
Lord,  as  it  was  creditably  reported  to  us  (tbe 
truth  of  which  your  lordship  knows  better  than 
we)  that  he  kept  up  his  majesty's  letter  inhi- 
biting any  more  blood  upon  that  account,  until 
the  last  sii  were  execute:  and  I  being  a  soldier, 
not  having  laid  down  arms,  but  being  still  upon 
my  own  defence,  and  having  no  other  end  nor 
quarrel  at  any  man  (but  according  to  my  ap- 
prehension of  him)  that  as  I  hope  in  sincerity, 
with  fixing  either  my  sense  or  action  upon  the 
Covenant  itself,  as  it  may  be  understood  by  the 
many  thousands  of  the  faithful,  besides  tbe 
prosecution  of  the  ends  of  the  same  Covenant, 
which  was,  and  in  that  point  the  overthrow  of 
prelates  and  prelacy,  and  I  being  a  declared 
enemy  to  bim  on  that  account,  and  he  to  me 
in  like  manner :  so  I  never  found  myself 
obliged,  either  by  the  Law  of  God,  or  nature, 
to  set  a  centry  at  his  door  for  his  safety,  but  as 
he  was  always  to  take  his  advantage,  as  it  ap- 
peareth, so  I  of  bim,  to  take  any  opportunity 
offered.  Moreover  we  being  in  no  terms  of 
capitulation,  but  on  the  contrair,  I,  by  his  in- 
stigation, being  excluded  from  all  grace  and 
favour,  thought  it  my  duty  to  pursue  him  at 
ail  occasions :  al<o,  my  lord,  sir  William 
Sharp  making  his  apology,  anent  his  unhand- 
some and  cheating  way  taken,  he  took  me 
under  the  pretence  to  have  spoken  with  me 
about  some  other  matters.  I  not  knowing  him 
until  five  or  six  of  his  brothers,  and  his  ser- 
vants were  laying  fast  hold  on  me,  they  being 
armed  of  purpose,  desired  I  would  excuse 
him,  seeing  what  he  had  done  was  upon 
his  brother's  account,  which  excuse  I  easily 
admitted,  seeing  that  he  thought  himself 
obliged  to  do  what  he  did  to  me  without  law 
or  order,  in  the  behalf  of  his  brother;  much 
more  was  I  obliged  to  do  what  I  did,  in  the 
behalf  of  many  brethren,  whose  oppression  was 
so  great,  and  whose  blood  he  caused  to  be  shed 
in  such  abundance.  Moreover,  he  persisting, 
in  his  bloody  murders,  as  witnesseth  the  wound- 
ing of  Mr.  Bruce  at  his  taking,  by  his  emissa- 
ries, some  few  days  before  that  fell  out  con- 
cerning himself,  I  was  desirous,  if  by  any  means 
in  taking  him  away  I  could,  to  have  put  a  stop 
to  the  then  cunent  persecution.  Thus  far  I 
have  truly  resumed  what  passed.  My  con- 
fess >n  was  made  upon  oath  and  promise  made 
to  me  upon  life  and  «afety,  nnd  indeed  the  pro- 
mise made  to  me  bv  my  Lord  Chancellor  was 
in  thee  word*;  *  Upon  my  great  oath  and 
4  repuatinn,  if  t  be  Chancellor,  I  shall  save 
'  your  life,  and  iry*»  will  not  confess,  the  coun- 
*  cil  will  take  another  way  to  make  it  out/ 
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At  bis  appearance,  the  Lords  Justiciaries  ob- 
scuring themselves  by  putting  their  hands  upon 
their  faces,  and  leaning  upon  their  elbows  upon 
the  tabje :  my  lord  Preset  said,  Sir,  Ye  are 
brought  here  before  the  committee,  to  9ee  if 
yen  will  adhere  to  your  former  confession,  or 


which  I  took  lor  the  Boots,*  as  I  found  after- 
wards." , 

After  two  years  imprisonment,  upon  the  18th 
of  Jan.  1677,  ho  was  unawares,  at  six  o'clock, 
of  the  night  (about  the  time  of  the  inclosing  of 
the  Wards),  called  forth  before  the  committee. 

*  "  They  put  a  pair  of  iron  boots  close  on  the 
leg,  and  drive  wedges  between  these  and  the 
leg.  The  Common  Torture  was  only  to  drive 
these  in  the  calf  of  the  leg :  but  I  have  been 
told  they  were  sometimes  driven  upon  the  shin 
bone."    1  Burnet's  Own  Times,  357. 

Mr.  Maclaorin,  concerning  Torture  in  Scot- 
land  (Introduction  to  Criminal  Trials,  sect.  9.) 
Bays : 

"  On  the  24th  of  June  1596,  John  Stewart, 
roaster  of  Orkney,  was  indicted  for  consulting 
with  Alison  Balfour  a  witch,  for  the  destruc- 
tion of  Patrick  earl  of  Orkney,  his  brother,  by 
poison.  The  confession  of  Alison  Balfour  was 
libelled  upon.  He  gave  in  a  written  declara- 
tion by  way  of  defence,  hearing  inter  alia,  as  to 
the  confession,  '  No  regard  can  be  had  to  it,  in 

*  respect  che  said  confession  was  extorted  by 
'  force  of  torment ;  she  having  been  kept  48 
4  hours  in  the  Caspie  laws ;  her  old  husband, 
4  a  man  about  ninety  jears  of  age,  put  in  heavy 
'  irons ;  hstr  son  put  in  the  buits,  where  he  tuf- 

*  fered  fifty-seven  strokes;  and  Jier  little 
'. daughter  about  seven  years  old,  put  in  the 
'filniewinks;    all  in  the  poor  woman's  pre* 

*  sence,  to  make  her  confess/  MS.  Abst.  i.  166. 
.  "It  was  pleaded  for  Aiaster  Grant,  who  was 

indicted  for  theft  and  robbery,  3d  Aug.  1633, 
4  Tliat  he  cannot  pass  to  the  knowledge  of  an 

*  assize,  in  respect  he  was  twice  pot  to  the  tor- 

*  ture,  first  in  the  boots  and  nest  in  the  pillie- 

*  winks  or  pinniewiuks ;  in  both  which  he  con- 

*  stantly  denied  bis  guilt  or  accession  to  the 
'  crimes  libelled,  and  so  ought  to  be  free  from 

*  any  further  prosecution ;  as  is  clear  by  Claras/ 
&c.  He  was  convicted  and  condemned  to  death. 
MS.  Abst.  i.  346. 

"  Lord  Boystoun  observes,  *  The  iostru- 
'  ments  in  use  amongst  us  in  later  times  were, 

*  the  boots  and  a  screw  for  squeezing  the 
'  thumbs,  thence  called  tbummikins.  The  boot 
'  was  put  upon  the  leg,  and  wedges  driven  in ; 
'  by  which  the  leg  was  squeezed  sometimes  so 
'  severely,  that  the  patient  was  not  able  to  walk 

*  for  a  long  time  after :  and  even  the  tbummi- 
'  kins  did  not  only  squeeze  the  thumbs,  but 

*  frequently  the  whole  arm  was  swelled  by 
( them.  Sometimes  they  kept  them  from  sleep 
4  for  many  days  **  **s  done  to  one  Spence, 
<  a.  d.  160*5.  And  frequently  poor  women  ac- 
4  cosed  of  witchcraft,  were  so  used.    Anciently 

*  I  find  other  torturing  instruments  were  used, 

*  as  pinniewinks  or  pifiiewiuks,  and  caspitaws 
4  or  caspicaws,  in  the  master  of  Orkney's  case, 
'  June  24, 1696 ;  and  tosots,  Aug.  1632.  But 
'  what  these  instruments  were  I  know  not,  un- 
'  less  they  are  other  names  for  the  boots,  and 
'  tbummikins.' 

"  Tfcc  boots  and  tbummikins  were  (it  is  said) 


imported  into  this  country  from  Russia  by'  a 
Scotchman,  who  had  been  long  an  officer  in  the 
service  of  that  power. 

"No  inferior  judge  could  torture.  It  waa 
employed  by  the  privy  council  and  justiciary 
only.  By  the  last,  never  during  trial  before 
the  jury,  but  by  way  of  precognition.  What 
the  person  who  underwent  it  confessed,  was 
proved  at  his  trial." 

Algernon  Sidney  writes  of  the  Boots  as  beings 
brought  into  fashion  by  Lauderdale.  See  his 
Letters,  edit,  of  London,  174t,  p.  121. 

The  following  passages  concerning  Torture 
are  extracted  from  Fountainhall's  Decisions. 
See  under  date  August  16th,  1683;  Nov.  S3, 
of  the  same  year : 

"  Gordon  of  Earlstooe  is  brought  to  the  bar 
of  the  criminal  court,  and  the  sentence  of  for- 
feiture and  death  formerly  pronounced,  is  read 
to  him,  and  the  time  of  execution  is  prefixed, 
vis.  28th.  September  next :  But  there  came  a 
letter  from  the  king  proroguing  the  time,  and 
appointing  bim  to  be  put  in  the  beats  anent  his 
accomplices,  he  having  been  hitherto' very  dis- 
ingenuous. The  council  wrote  back  to  the 
king,  that  it  was  not  very  regular  or  usual  to 
torture  malefactors  after  they  were  condemned 
to  die,  but  only  before  conviction.  He  at- 
tempted to  escape,  but  was  hindered.  Vid.  3d 
Nov.  1683. 

"  Earlston  (conform  to  bis  majesty's  com* 
roand)  being  brought  to  the  council  chamber  to 
be  tortured,  he,  through  fear  or  distraction 
roared  out  like  a  bull,  and  cried  and  struck 
about  him,  so  that  the  hangman  and  his  man 
durst  scarce  lay  hands  on  him :  At  last  he  fell 
in  a  swoon,  and  then  reviving,  he  told  that  ge- 
neral Daljiel  and  Drummond  were  to  head 
that  fanatic  party,  and  duke  Hamilton  was  en 
their  side;  which  improbable  things-  made 
some  call  it  revery,  and  others,  a  politic  design 
to  invalidate  all  he  should  say ;  and  the  physi- 
cians were  ordained  upon  soul  and  conscience 
to  report  his  condition,  if  they  judged  him 
really  mad,  or  only  feigned,  as  David  at  Gath 
with  Achish,  as  also  to  prescribe  him  a  diet  for 
curing  him ;  and  for  more  quietness,  they  sent 
him  to  the  Castle.  '  De  simulate,  dementia, 
'  aliorumque  morborum  simulatione,'  see  Zacc. 
quaestjon.  medico-legal." 

Afterwards  on  Dec.  13th  following,  it  ap- 
pears, that  "  This  Earlston  mentioned  3d  Nov. 
last,  is  reprieved  by  the  council  till  the  last  Fri- 
day of  January  next.  They  thought  once  to 
have  given  way  to  bis  execution ;  but  being 
furious,  others  thought  it  cruel  then  to  bereave 
a  man  of  his  life  and  endanger  his  soul,  «*hen>" 
he  could  not  repent;  and  I.  14,  D.  de  officio 
prsssid.  says,  if  it  be  not  '  simulate  dementia, 

41 


Jifc  and  fortune,  although,  my  Lord, 
have  I  none.  To  which  indictment  I  answered 
ac  three  several  dyets,  beiag  deserted  by  a? 
Lord  Advocat.  I  numbly  conceive,  that  boil 
by  the  law  of  die  uation,"  and  the  practice  of 
the  Home  at  that  time,  1  ought  to  We  beea 


1919]    STATE  TRIALS,  29  Chaelbs  IX  1677— Vtkd  qf  Jamu  MSkMl,/br    [1929 

not.  To  which  he  answered,  My  Lore),  it  is 
not  unknown  to  your  lordship,  and  others  here 
present,  that  by  the  council's  order  I  was  re- 
mitted to-  the  Lords  Justiciaries,  before,  whom 
I  received  an  indictment,  at  my  Lord  Advo- 
cates instance,  wherein  I  was  indicted  both  of 

Vsatis  ipso  furore  punitur.'  Though  the  king's 
advocate  alledged  that  the  end  of  the  punish- 
ment of  malefactors  was  not  only  their  own 
good,  but  *i»  emendationem  et  terrorem  alio- 
'  rum ;'  which  end  held  even  in  decapitating  a 
traitor,  though  from  horror  and  fear  turning 
mad :  Yet  see  his  own  Criminals,  where  fury 
excuses. 

"  July  26,  1684.  Mr.  William  Spence,  late 
servant  to  the  earl  of  Argyle,  by  order  of  the 
privycouncil,  is  tortured  and  put  in  the  boots, 
to  force  him  to  reveal  what  he  knows  of  the 
earl's  and  other  persons  accession  to  the  late 
English  fanatic  plot,  and  the'  association  and 
design  of  rising ;  and  in  regard  be  refused  to 
depone  upon  oath,  if  he  had  the  key  whereby 
he  could  read  some  letters  of  the  earl's,  pro* 
doced  by  major  Holmes,  written  in  cyphers ; 
and  seeing  he  would  not  say  upon  oath  that  he 
oould  not  read  them,  and  that  they  offered  to 
secure  him  by  a  pardon  for  his  life,  it  rendered 
him  very  obnoxious  and  suspect  of  prevarica- 
tion ;  so  that  after  the  torture,  he  was  pat  in 
general  DahieU's  bands ;  and  it  was  reported 
that  by  a  hair-shift  and  pricking  (as  the  witches 
are  used)  bo  was  five  nights  kept  from  sleep, 
till  be  was  tamed  half  distracted.  He  ate 
very  little,  of  purpose  that  he  might  require  the 
less  sleep ;  yet  all  this  while  be  discovered  no- 
thing, arid  though  he  had  done  it,  yet  little  cre- 
dit was  to  be  given  to  what  he  should  say  at 
such  a  titrie. 

*  "August  7, 14584.  At  privy  council,  Spence 
(mentioned  26  July)  is  again  tortured,  and«his 
-  thumbs  crushed  with  thumbikins  :  It  is  a  new 
invention  used  among  the  colliers  when  trans- 
gressors ;  and  discovered  by  general  Dalziell 
and  Drummond,  they  having  seen  them  used 
in  Muscovy.  After  this,  when  rliey  were  about 
to  -put  him  again  in  the  boots,  he  being  frighten- 
ed, desired  time,  and  he  would  declare  what  he 
knew ;  whereon  they  gave  him  some  time,  and 
sequestrated  him  in  the  castle  of  Edinburgh,  as 
a  place  where  he  would  be  free  from  any  bad 
advice  or  impression!  to  be  obstinate  in  not  re- 
vealing. 

"  August  *2.  Mr.  William  Spence,  men- 
tioned 7th  current,  to  avoid  any  farther  torture, 
reads  these  hieroglyphic  lexers;  and  agrees 
with  Mr.  Holmes's  declaration,  that  Argyle, 
Loudon  Campbell,  the  late  President  Stair,  sir 
John  Cochran  and  others,  had  formed  a  design 
to  raise  an  army  in  Scotland,  and  to  land  at 
such  convenient  places- as  they  hoped  the  peo- 
ple would  join  with  them,  and  hoped,  if  they 
once  ga*e  the  king's  forces  a  foil,  they  Would 
get  many  to  flock  in  to  them ;  and  hud  ad- 
vanced money  to  this  purpose  ;  »ud  that  fhere 
were  three  keys,  whereof  he  had  one  and  Mr. 
Carstairs  another  (which  caused  him  to  be  tor- 


tared)  and  Holmes  a  third ;  and  tbey  expected 
help  front  Ewtfland ;  and  also  he  approved  el 
Gray  of  C'rtgie's  reading  theua.  On  this,  Cams* 
bell  of  Ardkinias  was  apprehended  by  Joba 
M*Naugbtan  in  loverary;  and  Spence  got  tbe  li- 
berty of  the  Castle,  aud  his  remission  was  re- 
commended to  be  past  by  the  king ;  and  Gor- 
don of  Earlston  was  seat  for  from  tbe  Bass, 
not  to  be  execute  as  some  said,  but  to  be  tor- 
tured and  confronted  with  Spence.  Tbey  re- 
solved not  to  admit  of  his  madness  for  an  ex- 
cuse, which  they  esteemed  simulate;  aa  tbe 
late  Chancellor  had  done. 

"  September  5  and  6, 1684.  Mr.  Woe.  Car- 
s taiis,  son  to  Mr.  John  Carstairs,  once  minister 
at  Glasgow,  is  brought  before  the  secret  com- 
mittee of  council,  and  is  tortured  with  tbe 
thumbikins.  He  confessed  there  has  been  a 
current  plot  in  Scotland  these  ten  years  past : 
some  were  for  raising  forces  \  others  were  only 
for  associating  with  the  English,  for  holding  oat 
tbe  duke  of  York  from  succeeding,  and  so  pre* 
serve  tbe  reformed  religion  :  be  named  many 
that  were  .upon  the  knowledge  of  it ;  aa  the 
earl  of  Tarras,  Oesnocks  elder  and  younger, 
with  the  other  prisoners,  Murray  of  PhUip- 
haugh,  Pringie  of  Torwoodtee,  Home  of  Pol- 
wart,  Home  of  Bassendeao,  Mr.  Gilbert  Elliot, 
Scot  of  Gallowbhteis,  Hay  of  Park,  sir  James 
Dairymple,  Mr.  Robert  Martine,  Hamilton  of 
Aikeubead,  ore.  and  some  gave  out  tbe  duebess 
of  Lauderdale  as  a  resetter  of  Argyle  sinoe  bis 
forfeiture,  and  a  furnisher  of  him  with  money ; 
and  who  offered,  in  1677,  to  procure  tbe  fana- 
tics an  indulgence  from  the  king  for  a  ram  of 
money.  Fame  wrongonsly  also  named  Ker  of 
Cherrie- trees,  Campbel  of  Cadde),  Carnegie 
of  Belnannoore,  the  lairds  of  Brodie  and 
Grant,  Crawford  of  ArdmiUun,  Elliot  oEStobs, 
Murray  of  Spot,  ore  Such  of  them  as  could 
be  got  are  presently  appreliended,  and  put  ia 
close  prison  ;  and  then  major  Monro  and  Phi- 
liphaugh  are  first  examined ;  and  standing  on 
their  denial,  they  are  threatened  with  the 
boots ;  which  makes  them  ingenuous,  and  con- 
fess their  accession.  This  did  so  discompose 
and  confound  Alexander  Monro,  to  discover 
others,  that  be  desperately  offered  money  to 
the  keeper  of  tbe  tol booth's  man  'to  run  him 
through  with  his  sword,  and  roared,  that  he 
knew  he  behoved  to  do  some  base  thing  before 
he  died  ;  and  regretted  that  be  should  have  de- 
nied it  before  the  king,  by  lying  so  obstinately, 
and  should  hare  been  so  instrumental  in  draw- 
ing so  many  gentlemen  upon  that  which  would 
stand  them  both  their  lives  and  fortunes,  and 
he  behoved  to  be  a  drudge  and  witness  against 
(hem.  Philiphaugh  cast  himself  upon  the  high 
treasurer's  mercy  and  protection.  Then  Camp- 
bell of  Ardkinias  is  examined,  and  he  freely 
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sat  at  liberty,  yet  notwithstanding  I  was,  con- 
trary both  to  saw,  justice,  and  equity,  returned 
to  prison.  And  upon  what  account  I  am 
brought  this  night  before  your  lordship*  I  know 
riot.  To  the  which  my  Lord  Proses  answered, 
Ye  ore  not  accused  here;  neither  upon  life  nor 


fortune,  bat  to  see  whether  you  will  adhere  to 
your  former  confession.  To  which  it  was  answer- 
:  cd,  I  am  not  convinced  of  any  crime,  tlierefore  I 
know  not  any  such  confession  as  your  lordship 
alledges.  To  which  mv  Lord  Treasurer  Depute 
replied,  He  is  one  of  the  most  arrogant  rogues, 


confesses  he  sent  to  Argyle  since  his  escape, 
100#\  sterling ;  bet,  finding  this  draws  to  trea- 
son, he  desires  to  correct  his  deposition,  and 
avers  it  was  only  given  by  him  to  Argyle's  chil- 
dren, and  not  to  himself.  Duke  Hamilton  op- 
posed-this  torturing  much ;  and  alledged  that, 
at  this  race,  they  might,  without  accusers  or 
witnesses,  take  any  person  of  the  street  and 
torture  him ;  *  et  nemo  in  aboram  caput  est 
4  torqeendus ;'  and  he  retired,  and  refused  to 
.  be  present,  on  this  ground,  that  if  the  party 
ahoold  die  in  the  turtare,  the  j edges  were  lia- 
ble tor  murder,  at  least  were  severely  censurable. 

•'  It  was  doubted,  now  far  these  testimonies 
eatorted  per  tariuram  can  be  probative  against 
third  parties,  seeing  witnesses  should  be  so  far 
voluntary  and  spontaneous  as  to  be  under  no 
impressions,  or  terrors  of  fear  of  life  or  limb ; 
others  judge  them  best  to  be  credited  then. 
Some  thought  oar  privy  council  would  have 
been  at  some  loss,  and  contracted  some  tash  by 
cms  eruel  torture,  bad  they  suffered  it  as  they 
did  the  boots  (which  they  regarded  not,  their 
legs  being  small)  without  discovering  or  re- 
vesting this  conspiracy ;  but  their  confessing 
tends  to  justify  the  privy  council's  procedure. 

"  Nov.  IS,  10*4.  Three  fellows  called  Wat, 
Sample,  and  — — .,  who  were  suspected 
and  apprehended  as  owners  of  the  late  apok>- 
getical  declaration  of  war  against  the  king,  and 
threatening  to  murder  ail  their  persecutors, 
(which  was  affixed  on  the  8th  of  Nov.  last,  on 
Linlithgow  market- cross  and  church -door  and 
sundry  other  places),  were  brought  in  and  exa- 
mined, and  they  owned  the  contents  of  that 
scandalous  paper,  and  did  obstinately  bide  the 
torture  of  tnc  thumbikins  without  shrinking,  till 
tbey  were  taken  out  .of  them,  and  then  they  fell 
down.    8ee  more  of  them  94th  Nov.  current. 

"  August  8,  1687.  James  Moir,  Preston- 
grange's  servant,  pursues  sir  John  Ramsay  of 
Wbitehill,  sheriff-depute  of  East  Lothian,'  for 
oppression,  in  holding  a  pretended  court  at 
Cockeny  witlioat  a  clerk  or  fiscal,  and  fining 
him  in  100  dollars  far  above  his  jurisdiction, 
and  for  detaining  him  in  privato  carcere  in  Se- 
ton,  and  putting  him  in  the  irons  and  thumbi- 
kinstf  though  torture  belongs  only  to  the  privy 
council.  Answered,  That  sir  John  Ramsay 
•  had  also  a  reconvention  against  him,  for  tear- 
ing papers  and  discharges  he  bad  given,  and 
for  beating,  blooding  and  deforcing  the  sheriffs' 
officers,  which  were  heinous  crimes,  and  proven 
to  him,  not  only  as  Justice  of  peace,  hut  also 
aw  sheriff;  chat  he  might  hold  a  court  pro  re 
nmta  within  any  part  of  the  sheriffdom,  his  ter- 
ritory, as  welt  as  m  Haddington,  and  might 
ohuse  a  clerk  and  fiscal  for  rhat  particular  act; 
.and  be  was  aot  tied  so  6Ql.  Soots  of  fine ;  and 
Cfae  sheriff 'ongot  use  any  baron's  prim,  and 


much  more  the  sheriff-principal's  own  prison  ;  . 
and  that  he  was  so  furious,  he  behoved  to  be 
kept  in  irons  like  a  madman,  and  having  broke 
them,  the  thumbikins  were  put  upon  him,  not 
to  torture,  but  to  secure  him  from  flying. — Yet 
a  guard  of  .men  could  have  done  that.  The 
privy  council  admitted  both  libels  to  probation ; 
and  at  advising,  were  clear,  that  a  sheriff-depute 
nor  no  inferior  judge  could  use  torture;  and 
that  sir  John  Ramsay  had  exceeded  his  power : 
Yet  not  to  discourage  the  government,  both 
were  called  in,  and  Moir  was  rebuked  for  his 
violence,  and  sir  John  was  desired  to  exercise 
his  power  with  greater  moderation,  and  to  re- 
store the  fine." 
See  also  1  Fountainhall,  $25. 

It  therefore  appears  that  the  use  of  the  tor- 
ture was  not  confined  to  the  object  oTprecogoi* 
tion  of  the  guilt  of  the  party  tortured. 

Burnet  (1  Own  Times,  583)  after  mentioning 
that  the  unrelenting  severity  of  the  Duke  of 
York  had  appeared  very  indecently  in  Scot- 
land, says:  "  When  any  are  to  be  struck  in  the 
boots  it  is  done  in  the  presence  of  the  Conner! : 
And  upon  that  occasion  almost  all  offer  to  run. 
away.  The  sight  is  so  dreadfol,  that  without 
an  order  restraining  such  a  number  to  stay,  the 
board  would  be  forsaken.  But  the  Duke,  while 
he  had  been  in  Scotland,  was  so  far  from  with- 
drawing, that  he  looked  on,  all  the  while,  with 
an  umnoved  indifference  and  with  an  attention, 
as  if  he  hud  been  to  look  on  some  curious  ex- 
periment. This  gave  a  terrible  idea  of  him  to 
all  that  observed  it,  as  of  a  man  that  bad  no 
bowels  nor  humanity  in  him.  Lord  Perth  ob- 
serving this,  resolved  to  let  him  see  how  well ' 
qualified  he  was  to  be  an  Inquisitor  General. 
The  role  about  the  Boots  in  Scotland  was,  that 
upon  one  witness  and  presumptions  both  toge- 
ther, the  question  might  be  given ;  but  it  was 
never  known  to  be  twice  given;  or  that  any 
other  species  of  torture  besides  the  boots,  might 
be  ;wed  at  pleasure.  In  the  Court  of  Inquisi- 
tion they  do,  upon  suspicion,  or  if  a  man  re- 
fuses to  answer  upon  oath  as  Jie  is  required, 
give  him  the  torture ;  and  repeat  it,  or  vary 
it,  as  often  as  they  think  fit;  and  do  not  give 
over r  till  they  have  got  out  of  their  mangled 
prisoners  all  that  they  have  a  mind  to  know 
from  diem.  He  then  proceeds  to  relate  tlie 
application  of  the  Torture  to  Spence  and 
Carstairs.  Sir  John  Dalrymp!e(l  Memoirs  p. 
94  to  Ed.  1771,)  professes  to  exculpate  the  duke 
of  York  from  the  imputation  of  personally  at* 
tending  the  application  of  torture,  but  Loing  (4 
Hist,  of  Scot.  111,  and  Note  4  at  the  end  of  the 
the  book,  8d  Ed.)  exposes  the  furilityof  Dalrym-* 
pie's  exculpation.  For  more  concerning  torture^ 
Sat  in  this  Coljeotie*  Emryn*t  Preface  p.  ml 
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against  me,  is  not  my  confession.  To  which 
he  refilled,  I>o  you  not  remember  that  beion 
the  Lord  Commisaioner  and  the  council  ye  said 
such  and  such  thing?  To  which  it  was  replied, 
That  my  Lord  Commissioner  never  enquired 
about  any  such  thing ;  .only  he  said,  be  heard 


•cbeatiy.iran,  and  what  not.  To  which  he  re- 
plied, My  Lord,  if  there  were  fewer  of  such 
persons  of  whom  your  lordship  have  been 
,  speaking,  in  this  nation,  1  would  not  be  stand- 
ing the  night  at  your  bar :  but  my  Lord  Ad- 
vocate knows,  that   what  hath  been  alledged 

Vol.  1,  p.  505,  Note  (c).  Vol.  3,  p'.  773,  and 
note  (a).    Vol.  3,  p.  367,  Fekon's  Case, 

There  was  iu  France  an  instrument  of  tor- 
ture called  the  brodequin  (Buskin)  which  cor- 
responded to  the  boots.  It  is  thus  described  in  a 
printed  Account  of  the  Trial  of  Ravaillac : 

44  The  brodequin  is  a  strung  wooden  box, 
made  in  the  form  of  a  boot,  just  big  enough  to 
contain  both  the  legs  of  the  criminal,  which 
.  being  put  therein,  a  wooden  wedge  is  then 
driven  with  a  mallet  between  his  knees,  and 
after  that  is  forced  quite  through ;  a  second 
wedge,  of  a  larger  size,  is  applied  in  the  same 
manner." 

The  barbarous  circumstances  of  die  sentence 
and  execution  of  that  bloody  bigot  are  thus 
related  in  the  same  account : 

"  Ma/  27th,  1610,  the  Court  sat  in  the  after- 
noon in  tbe  Chainhre  de  La-Beuvette. 

"  We  the  presidents,  and  several  of  the 
counsellors  being  present,  the  prisoner,  Francis 
Itavaillac,  was  brought  into  Court,  who  having 
been  accused  and  convicted  of  parricide  com- 
mitted on  the  person  of  the  late  king,  he  was 
ordered  to  kneel,  and  the  clerk  of  the  court 
pronounced  the  sentence  of  death  given  against 
him ;  as  likewise  that~he  should  be  put  to  tbe 
torture  to  force  him  to  declare  his  accomplices. 

••  His  oath  being  taken,  he  was  exhorted  to 
redeem  himself  from  the  torments  preparing 
for  him,  by  acknowledging  the  truth,  and  de- 
claring who  those  persons  were  that  had  per- 
suaded, prompted,  and  abetted  him,  hi  that 
roost  wicked  action,  and  to  whom  he  had  dtp- 
closed  his  intention  of  committing  it. 

"  He  said,  by  the  salvation  I  hope  for,  no 
one  but  myself  was  concerned  in  this  action. 

"  He  was  then  ordered  to  be  put  to  tbe  tor- 
ture of  the  brodequin,  and  tbe  first  wedge  be- 
ing driven,  he  cried  out,  '  God  have  mercy 
'  upon  my  soul,  and  pardon  the  crime  I  have 

*  committed ;  I  never  disclosed  my  intention 

*  to  any  one.'  This  be  repeated  as  he  had 
done  in  his  interrogation. 

"  When  the  second  wedge  was  driven,  be 
said  with  loud  cries  and  shrieks,  '  I  am  a  sin- 

*  ner,  I  know  no  more  than  I  have  declared, 
9  by  the  oath  I  have  taken,  and  by  the  truth 
'  which  I  owe  to  God  and  the  court;  all  I 
'  have  said  was  to  the  little  Franciscan,  which 
'I  have  already  declared i  I  never  mentioned 
'  my  design  in  confession,  or  in  any  other  way : 
'  I  never  spoke  of  it  to  the  visitor  of  Angou- 
'  leme  nor  revealed  it  in  confession  in  this 
'  city.    I  beseech  the  court  not  to  drive  my 

*  soul  to  despair.' 

"  The  executioner  continuing  to  drive  the  se- 
cond wedge,  he  cried  out,  '  My  God  receive 
'  this  penance  as  an  expiation  for  the  great 
1 


'  crimes  I  have  committed  in  this  world ;  Ob 
'God!  accept  these  torments  in  sath^ction 
'  for  my  sins.  By  the  faith  I  owe  to  God,  I 
'  know  no  more  than  what  I  have  declared. 
'  Ob  !  do  not  drive  my  soul  to  despair/ 

"The  third  wedge  was  then  driven  lower 
near  his  feet,  at  which  a  universal  sweat  cover- 
ed his  body,  and  he  fainted  away.  The  execu- 
tioner forced  some,  wine  into  his  mouth,  bet 
he  could  not  swallow  it;  and,  being  quite 
speechless,  he  was  released  from  the  torture, 
and  water  thrown  upon  bis  face  and  bands. 
Some  wine  being  forced  down  bis  throat,  bis 
speech  returned,  and  he  was  laid  upon  a  mat- 
trass  in  the  same  place,  where  be  continued 
till  nobn.  When  he  bad  recovered  hie  strength 
he  was  conducted  to  chapel  by  the  execution- 
er; and  two  doctors  of  tbe  Sorboane  being 
sent  for,  his  dinner  was  given  htm ;  but  before 
the  divines  entered  into  a  conference  with 
him,  the  clerk  admonished  him  to  think  of  bis 
salvation,  and  confess  by  whom  he  had  been 
prompted,  persuaded,  and  abetted  in  tbe  wick- 
ed action  he  had  committed,  and  so  long  de- 
signed to  commit ;  it  not  being  probable,  that 
he  should  of  himself  have  conceived  and  exe- 
cuted it  without  communicating  it  to  any  other. 

"  He  said,  that  if  lie  had  known  more  than 
what  be  had  declared  to  the  court,  be  would 
not  have  concealed  it,  well  knowing,  that  in 
this  case  he  could  not  have  tbe  mercy  of  God, 
which  he  hoped  for  and  expected ;  and  that 
he  would  not  have  endured  the  torments  be 
had  done,  if  be  had  any  further  confession  so 
make.  He  said,  lie  acknowls dged  that  be  had 
committed  a  great  crime,  to  which  be  had 
been  incited  by  the  temptation  of  the  devil; 
that  he  intreated  the  king,  the  queen,  the 
court,  and  tbe  whole  kingdom,  to  pardon  him, 
and  to  cause  prefers  to  be  pot  tip  to  God  for 
him,  that  his  body  might  bear  the  punishment 
for  his  soul.  And  bemg  many  times  admonish- 
ed to  reveal  the  troth,  he  only  repeated  what 
he  had  said  before.  He  was  then  left  with 
tbe  doctors,  that 4 hey  might  perform  tbe  duties 
of  their  office  with  him. 

44  A  little  after  two  o'clock  the  clerk  of  tbe 
court  was  sent  for  by  the  divines,  who  told 
him,  that  die  condemned  bad  charged  tbem  to 
seod  for  him,  that  he  might  hear  and  sign  hie 
confession,  which  he  desired  might  be  revealed 
and  even  printed,  to  the  end,  that  it  might  be 
known  to  the  whole  world;  which  confession 
the  said  doctors  declared  to  have  been,  That 
no  one  had  been  concerned  with  htm  in  the 
act  he  had  committed ;  that  he  bad  not  been 
solicited,  prompted,or  abetted,by  any  other  per- 
son whatet er,  nor  had  discovered  bis  design  to 
any  one ;  That  be  acknowledged  he  bad  onrnaait- 
ted  a  great  crime,  for  which  he  hoped  to  have  the 
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*  that  I  had  been  abroad,  and  over  teas,  and  en- 
quired with  whom  I  did  convene  there;  to 

.  which  it  was  replied,  with  my  merchant,  mv 
Lord  ;  But  with  whom  in  particular?  To  which 
I  answered,  With  one  John  Mitchel,  a  cousin 

'  of  mine  own  •  so  that  there  was  no  such  dis- 

mercy  of  God,  which  was  still  greater  than  his 
•ins,'  but  which  he  could  not  hope  to  obtain  if 
he  concealed  any  thing. 

"  Hereupon  the  clerk  asked  the  condemned, 
If  he  was  willing  that  his  confession  should  be 
known  and  revealed?  and,  as  above,  admo- 
nished him  to  acknowledge  the  truth  for  the 
salvation  of  his  soul.  He  then  declared  upon 
his  oath,  that  he  had  said  all  be  knew,  and  that 
do  one  had  incited  him  to  commit  the  murder. 

"  At  three  o'clock  he  came  from  the  chapel ; 
and  as  he  was  carrying  out  of  the  Conciergerie, 
the  prisoners,  in  great  numbers,  thronged 
about  him,  with  loud  cries  and  exclamations, 
calling  him  Traitor,  Wicked  Wretch,  De- 
testable Monster,  Damned  Villain,  and  the 
like;  they  would  have  struck  him,  had  they 
not  been  hindered  by  the  bailiff*,  and  the  other 
officers  of  justice,  who  kept  them  off  by  force. 

"  When  he  was  put  into  the  tumbril,  the 
-crowd  was  so  great,  that  it  was  with  the  ut- 
most difficulty  the  bailiffs  and  officers  of  justice 
could  force  themselves  a  passage ;  and  as  soon 
as  the  prisoner  appeared,  that  vast  multitude 
began  to  cry  out  as  above,  Wicked  Wretch, 
Traitor,  &c. 

"The  enraged  populace  continued  their  cries 
and  exclamations  till  he  arrived  at  the  Oreve, 
4vhere,  before  he  was  taken  out  of  the  tumbril 
to  mount  the  scaffold,  he  was  again  exhorted 
to  reveal  his  accomplices ;  but  be  persisted  in 
his  former  declaration,  that  he  nad  none;- 
»4*in  imploring  pardon  of  the  young  king,  the 
queen,  and  the  whole  kingdom  for  the  crime 
he  had  committed. 

"  When  lie  bad  ascended  the  scaffold,  the 
two  doctors  comforted  him,  and  exhorted  him 
to  acknowledge  the  troth ;  «nd  after  perform- 
ing the  duties  of  their  function,  the  clerk  ap- 
proached him,  and  urged  bira  to  think  of  his 
salvation  now  at  the  close  of  his  life,  and  to 
confess  all  he  knew ;  to  which  be  only  answer- 
ed as  he  had  done  before. 

u  The  fire  being  put  to  his  right  hand,  hold- 
ing the  knife  with  which  he  had  stabbed  the 
king:  he  ciied  out,  Oh  God?  and  often  repeat- 
ed Jesu  Marie !  While  his  breast,  &c.  were 
tearing  with  red-hot  pincers,  lie  renewed  his 
cries  wnd  prayers;  during  which,  being  often 
admonished  to  acknowledge  the  troth,  he  per- 
sisted in  denying  that  he  had  aoy  accomplices. 
The  furious  crowd  continued  to  load  him  wiih 
execrations,  crying,  that  he  ought  not  to  have 
a  moment's  respite.  Afterwards  by  intervals, 
melted  lead  andscatding  oil,  were  poured  upon 
hit  wounds;  during  which  he  shrieked  aloud, 
•and  continued  his  cries  and  exclamations. 

u  The  doctors  again  admonished  him,  as  like- 
wise the  clerk,  to  confess,  and  were  preparing 
to  ofer  up  publicly  the  usual  prayers  for  the 


course  before  the  council.  But,  says  my  Lord  v 
Proses,  we  will  make  a  sharper  thing  make  you 
to  confess.  To  which  it  was  replied  by  the 
pannef,  I  hope  your  lordships  are  Christians, 
and  not  Pagans.  To  which  the  Treasurer 
Depute  added,  saying,  That  the  pannel  was  no 

condemned;  bat  immediately  the  people, 
with  great  tumult  and  disorder,  cried  out 
against  it,  saviog  that  no  prayers  ought  to  be 
made  for  that  wicked  wretch,  that  damned 
monster.    So  that  the  doctors  were  obliged  to 

E're  over.  Then  the  clerk  remonstrating  to 
m,  that  the  indignation  of  the  people  was  a 
judgment  upon  him,  which  ought  to  induce  him 
to  declare  the  truth,  be  persisted  to  answer  as 
formerly,  saying,  I  only  was  concerned  hi  the 
murder. 

"  He  was  then  drawn  by  four  horses,  for  half 
an  hour,  by  intervals. 

"  Being^a^ain  questioned  and  admonished, 
he  persisted  in  denying  that  he  bad  any  accom- 
plices ;  while  the  people  of  all  ranks  and  de-  , 
grees,  both  near  and  at  a,  distance,  continued 
their  exclamations,  in  token  of  their  great  grief 
for  the  loss  of  their  king.  Several  persons  set 
themselves  to  pull  the  ropes  with  the  utmost 
eagerness ;  and  one  of  the  noblesse,  who  was 
near  the  criminal,  alighted  off  his  horse,  that 
it  might  be  put  in  the  place  of  one  which  was 
tired  with  drawing  him.  *At  length,  when  he 
had  been  drawn  for  a  full  hour  by  the  horses', 
without  being  dismembered,  the  people,  rush- 
ing on  in  crowds,  threw  themselves  upon  him, 
and  with  swords,  knives,  sticks,  and  other  . 
weapons  they  feiruck,  tore,  and  mangled  his 
limbs;  and  violently  forcing  them  from  the 
executioner,  they  dragged  them  through  the 
streets  with  the  utmost  eagerness  and  rage,  and 
burnt  them  in  different  parts  of  the  city/9 

"  Sentence  of  Death  against  Fsancis  Ravatl- 
lac,  May  28,  1610. 

Extraetedfrom  the  Registers  qftkePorkament. , 

"The  court,  consisting  of  the  great  cham* 
hers  of  the  Tourneile  and  the  Edict,  being  as- 
sembled, and  having  seen  the  criminal  proceed- 
ings, formed  by  the  presidents  and  counsellors 
in  that  behalf,  appointed  by  commission,  at 
tbe  requisition  of  the  king's  attorney- general, 
against  Francis  Ravaillac,a  practitioner  of  the 
law,  of  the  city  of  Anfcouteme,  prisoner  in  tbe 
Conciergerie  of  the  palace ;  as  also  the  inform- 
ation made  against  him,  the  interrogatories, 
confessions,  answers,  and  cross  examinations 
of  witnesses,  and  the  state  of  tbe  case  by  the 
king's  attorney-general ;  and  the  said  RavaiMao 
having  been  heard  and  examined  hy  the  said 
court,  touching  the  matters  laid  to  his  charge ; 
and  touching  the  verbal  process  of  the  interro- 
gatories administrated  to  him  on  tbe  rack; 
which,  by  order  of  the  said  court,  he  under- 
went on  the  95th  of  this  month,  for  disco- 
very of  his  accomplices :  On  consideration  of 
tbe  whole, 

"  The  said  court  hath  declared,  and  doth 
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Christian.  To  which  the  pannel  replied,  My 
Lord,  you  know  the  old  Proverb,  Turps  est 
Doctori,  6zc.  And  so  be  was  returned  to  prison 
for  that  night. 

Upon  the  92d  day,  tie  being  called  before  the 
•aid  committee,  who  sate  in  the  town's  coan- 
cil-house,  at  which  tine  my  lord  Preses  said  to 

declare,  the  said  Ravaillac  duly  attainted  of  the 
crime  of  high-treason,  divine  And  human,  in 
the  highest  degree,  for  the  most  wicked,  most 
abominable,  and  most  detestable  parricide, 
committed  on  the  person  of  the  late  king, 
Henry  4.  of  good  and  laudable  memory ;  for 
reparation  whereof,  the  court  hath  condemned, 
and  doth'  condemn  him,  to  make  the  amende 
honorable,  before  the  principal  gate  of  the 
church  of  Paris,  whither  he  shall  be  carried 
and  drawn  in  a  tambril  in  his  .shirt,  bearing  a 
lighted  torch  of  two  pound  weight,  and  that  he 
shall  there  say  and  declare,  that  wickedly  end 
traitorously  be  bath  committed  the  aforesaid 
most  wicked,  most  abominable,  and  most  de- 
testable parricide,  and  murdered  the  said  lord 
the  king,  by  atabbiog  him  twice  in  the  body 
with  a  knife ;  that  he  repent*  0f  the  same,  and 
begs  pardon  of  God,  the  king,  and  the  laws : 
xroin  thence  be  shall  be  carried  to  the  Greve, 
and,  on  a  scaffold  to  be  there  erected,  the 
slash  shall  be  torn  with  red  hot  pincers  from 
his  breasts,  his  ann4  and  thighs,  and  the  calves 
of, his  legs ;  his  right  hand,  holding  the  knife 
wherewith  he  committed  the  aforesaid  parricide, 
shall  be  scorched  and  burned  with  flaming 
Viinstone;  and  on  the  places  where  the  flesh 
has  been  torn  with  pincers,  melted  lead,  boil- 
ing oil,  scalding  pitch  with  wa*  and  brimstone 
jnelted  together,  shall  be  poured :  after  all  this, 
he  shall  be  torn  in  pieces  by  four  horses,  his 
limbs  and  body  burnt  to  ashes,  and  dispersed 
in  the  air.  His  goods  and  chattels  are  also  de- 
clared to  he  forfeited  and  confiscated  to  the 
king.  And  it  is  further  ordained,  that  the 
house  in  which  he  was  born  shall  be  pulled 
•down  to  the  ground  (the  owner  thereof  being 
previously  indemnified)  and  that  no  other 
building  shall  ever  hereafter  be  erected  on  the 
foundation  thereof:  and  that  within  fifteen 
days  after  the  publication  of  this  present  sen- 
tence, bis  father  and  mother  shall,  by  sound  of 
trumpet  and  public  proclamation  in  the  city  of 
Angouteme,  be  banished  out  of  the  kingdom, 
Mad  forbid  ever  to  return,  under  the  penalty  of 
being  hanged  and  strangled,  without  any  farther 
form  or  process  at  law.  The  court  has  aleo 
jorbidden,  and  doth  forbid,  his  brothers,  sisters, 
uncles,  and  others,  from  henceforth  to  bear 
the  said  name  of  Ravaillac,  enjoining  them  to 
change  it  to  some  other,  under  the  like  penal- 
ties ;  and  ordering  the  substitute  of  the  king's 
attorney-grneral  to  ennse  this  present  seetenoe 
to-be  published  and  carried  into  execution, 
under  pain  of  hehsg  answerable  for  the  same ; 
and  before  the  execution  thereof,  the  court 
fdoth  order,  that  the  said  Ravaillac  shall  main 
undergo  the  torture,  for  the  discovery  at  his 
accomplices." 


him :  Sir,  ye  are  called  here  again  to  sec  if  n 
will  adhere  to  your  former  confession  (opeuiar, 
a  paper  to  the  panoei,  and  alledged  it  to  be 
subscribed  by  him.)  To  which  it  was  answer- 
dd,  My  lord,  I  acknowledge  no  such  thing. 
Then  he  replied,  Sir,  ye  see  what  i*  upon  the 
table  before  you :  I  shall  see  if  that  caw  eeuse 
you  do  it.  li  which  it  was  answered.  By  that 
torture  you  may  cause  me  blaspheme  God,  &> 
Saul  did  compel  the  saints ;  yon  may  by  that 
torture  cause  me  to  speak  amiss  of  your  lord- 
ship ;•  to  call  myself  a  thief,  a  mnrtberex,  er 
warlock,  and  what* not,  and  than  pannel  me 
upon  it :  but,  if  ye  shall,  my  lords,  put  me  to 
it,  I  here  protest  before  God. and  yoor  lord- 
ship, that  nothing  extorted  from  me  by  torture 
shall  be  made  uee  of  against  see  in  judgment, 
nor  have  any  force«agaiost  me  in  law,  or  rdt 
other  person  whomsoever;  but  to  be  plain 
with  your  lordship,  I  am  so  much  a  Christies, 
that  whatever  your  lordship  shall  legally  prote 
against  me,  if  it  be  a  truth  I  will  not  deny  it. 
But,  my  lord,  on  the  contrary,  I  am  so  much 
.a  man,  yea,  and  a  Scots  man,  that  1  never 
held  myself  obliged,  either  by  the  law  of  God 
or  nature,  Or  by  the  lnwj&f  nations,  to  become 
my  own  accuser.  Then  said  ray  lord  depute 
treasurer  to  the  Preses,  he  hath  the  devil's 
logic,  and  sophisticates  like  him.  Ask  at  bis 
whether  or  not  that  be  his  subscription  ?  to 
which  he  answered,  he  acknowledged  no  such 
thing.  To  which  Uattoun  answered,  bid  hut 
say,  yea,  or  not.  Then  my  lord  Preses  said, 
({feinting  his  hand  to  the  Boot)  you  see  what 
is  before  you,  say  either  yea  or  not.  Ue  ts- 
swered,  I  say  not ;  and  so  he  was  returned  to 
close  prison  as  before. 

Upon  the  94th  day  t  hey  solemnly  assembled,  to  ' 
wit,  with  their  robes,  in  the  parliament  house,  , 
where  the  lords  of  the  session  sit,  at  which  | 
time  the  executioner  was  present  with  the 
boots,  and  the  pannel  being  brought  aa  before 
to  the  bar,  the  lord  preses  said,  you  are  now 
brought  here  to  see  if  you  will  yet  confess  be- 
fore you  be  put  to  torture.  But  the  panne! 
knowing,  according  to  the  rate  of  the  Spanish 
Inquisition,  that  always  the  more  be  confessed, 
either  concerning  himself,  or  any  other  person.  | 
the  more  severely  the  torture  would  be  made 
use  of,  to  make  him  confess  more;  therefore 
he  answered  after  thb  manner :  My  lord,  J  shall 
study  brevity  by  speakinea  few  words  what  I 
have  to  say,  to  wit,  that  I  have  been  now 
tbene  two  full  years  in  prison,  and  more  than 
one  of  them  in  bolts  ana  fetters,  and-  upwards 
of  thirty  weeks  in  close  prison,  so  that  my  inv 
priswnieht  hath  been  more  intolerable  to  me 
than  the  pains  of  many  deaths,  if  I  bad  been 
capable  thereof:  yea,  and  k  is  well  known, 
that  within  a  shorter  time  in  regard  of  my  im- 
prisonment, sevecal  nave  *  made  away  them- 
selves rather  than  endured  the  affliction  of  s 
prison  ;  but,  my  Lord,  an  obedience  to  the  ei- 
press  commandment  of  God  hath  made  me  to 


•  See  what  felton  said  to  bishop  Land's 
Proposition,  anti,  vol.  3,  p.  371» 
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uwdcrgo  all  hardships  I  have  hitherto  net  with, 
and  to  undergo  this  present  torture;  to  wit, 
the  preservation  of  my  life,  and  the  lives  of 
others,  as  far  as  it  is  in  my  power,  and  to  keep 
off  innocent  blood  from  your  lardship,  and  your 
families  and  relation*,  which  by  shedding  of 
mine,  doubtless  you   would  bring  upon  your- 
selves, posterity,  and  relations,  wrath  from  the 
Lord,  to  the  consuming  thereof,  until  there 
should  be  no  remnant  nor  escaping.    And  uow 
my  Lords,  I  do  again  protest  before  God  aud. 
your  lordships,  that  whatever  may  be  extorted 
from  me  by  torture,  may  not  be  made  use  of 
against  me,  nor  any  other  person  in  judgment 
nor  have  any  force  in  law.    And  so,  my  Lords, 
I  have  dona:  you  may  call  the  men  whom  you 
We  appointed  to  your  work.     After  which 
they  caused  the  macer  to  call  upon  the  execu- 
tioner, and  two  officers  appointed  for  that  effect, 
who  tied  him  in  an  armed  chair,  and  broughtthe 
boots,  and  enquired  which  of  his  legs  they 
should  take ;  but  they,  after  speaking  amongst 
themselves,    commanded  the   executioner  to 
take  any  of  them,  upon  which  he  laid  the  left 
leg  upon  the  boo£  but  the  pannel  lifted  it  out 
again,  saying,  Seeing  ye  judges  have  not  deter- 
mined it,  take  the  best  of  the  two,  for  I  freely 
bestow  ic  in  the  cause ;   and  laid  his  right  leg 
into  the  torture ;  after  which  the  king's  advo- 
cate said,  I  shall  speak  but  one  word  or  two, 
but   notwithstanding  continued  his  discourse 
for  a  considerable  time ;  so  when  he  had  made 
an  end,  the  pannel  answered  thus;  My  Lord 
Presea.  the  advocate's  one  word  or  two  bath 
multiplied  to  so  many,  that  my  memory  can- 
not serve  me,  in  the  condition  wherein  \  am,  to 
resume  them  so  as  to  answer  them  iu  particular : 
but  I  shall  answer  to  the  scope  of  his  discourse. 
First,  Whereas  he   hath  beeu   speaking  to  the 
sovereignty  of  the  magistrate,  I  shall  say  some- 
what more  than  he  hath  said  ;  to  wit,  that  the 
magistrate  whom  God  hath  appointed,  is  God's 
Deputy,  and  that   both  the    throne  and  the 
judgment  is  the  Lord's  while  he  judgelhfor 
God,  and  According  to  the  law  of  God,  and 
that. a  great  part  of  lias  office  is  to  deliver  the 
oppressed  out  of  the  hand  of  the  oppressor, 
and  to  shed  no  innocent  blood,  according  to 
the  commandment  of  God  to  Zedekiah  by  the 
prophet  Jeremiah,  chap.  xxii.  3.   And,  my  lords, 
disobedience  to  his  command  01  en  t  brought  the 
wrath  of  God  upon  him,  his  princes,  and  the 
whole  nation  of  the  Jews,  chap,  xxxvii.    Se- 
condly, my  lord  advocate  hath  been  hinting  at 
the  sinfulness  of  lying  upon  any  account :  It  is 
answered,  my  lords,  that  not  only  lying  is  sin- 
ful but  also  a  permcious  speaking  of  the  truth 
is  a  horrid  sin  before  God,  while  it  tendeth  to 
the  shedding  of  innocent  blood,  as  witnesseth 
that  of  Doeg,  Ps.  lii,  compared  with  1  Sam. 
xxii.   29.    But  what  fny  lord   advocate  hath 
forged  against  me  is  false,  so  that  I  am  stand- 
ing upon  my  former  ground,  viz.  the  preserva- 
tion of  my  life,  and  the  lives  of  others,  as  far  as 
it  lies  in  my  power,  the  which  I  am  expressly 
commanded  to  do  by  the  Lord  of  Hosts.    After 
which,  the  clerk's  servant  being  called  by  the 


advocate,  they  interrogate  him  of  many  ques- 
tions, upward  to  the  number  of  thirty,  only  to 
see  if  they  could  catch  him  in  a  contradiction, 
or  to  see  if  they  could  find  out  any  person  to 
witness  against  him;  but  he  understanding 
their  drift,  answered  as  followeth:  My  lords 
(not  knowing  that  I  shall  escape  this  torture 
with  my  life)  therefore  I  beseech  you  to  re- 
member what  Solomon  says,  '  He  who  shew- 
'  eth  no  mercy  shall  have  judgment  without 
'  mercy.9  And  if  there  be  any  here  pre- 
sent, as  I  hope  there  are  few  or  none,  yet 
if  there  be  any  such  here,  whose  disposition  is 
so  eager  in  pursuing  after  innocent  blood,  that 
nothing  less  than  a  full  draught  will  satisfy 
them,  1  say,  let  such  remember  what  is  spoken, 
Rev.  xix.  5,  6.  '  Thou  art  righteous,  O  Lord, 
'  which  wa^t,  and  art,  and  shalt  be,  because 
'  thou  hast  judged  thus,  for  tbey  have  shed  the 
4  blood  of  the  Saints  and  Prophets,  and  thou 
'  hast  given  them  blood  to  drink,  for  thev  are 
'  worthy,  &c.'  And  now,  my  Lords,  I  do  freely 
from  my  heart  forgive  you  who  are  judges 
sitting  upon  the  Bench,  and  the  men  who  are 
appointed  to  be  about  this  piece  of  horrid  work, 
and  also  these  who  are  vitiating  their  eyes  be- 
holding the  same.  And  I  do  in  treat  that  God 
may  never  lay  it  to  the  charge  of  any  of  you, 
as  I  beg  that  God  may  be  pleased  for  his  Son 
Christ's  sake  to  blot  oat  my  sins  and  iniquities,, 
and  never  ray  them  to  my  charge  here  nor 
hereafter. 

Quest.  Are  you  that  Mr.  James  Mttchel  who 
was  excepted  out  of  the  king's  act  of  grace  and 
favour,  or  not?  Ant.  I  never  committed  atiy 
such  crime  deserving  me  to  be  excluded,  but 
rather  to  be  included,  protected  and  de(ended. 
Q.  Know  you  any  more  of  that  name  r  A.  Yes, 
there  are  two  within  Midlouthian ;  and  what 
know  I,  but  there  may  be  more  elsewhere?  Q. 
When  knew  you  of  the  rising  in  arms,  Anno 
1666?  A.  My  Lords,  I  knew  of  it  when  the 
rest  of  the  citizens  knew  of  it.  Q.  When  was 
that?  A.  When  there  was  a  messenger  to  the 
council  for  that  effect,  and  when  Dalzel  and 
his  soldiers  marched  out  at  the  West  Port  in 
order  thereto.  &  Went  not  you  out  of  the 
town  with  captain  Arnot  ?  A.  No.  Q.  Where 
did  you  meet  with  James  Wallace?  A.  I  did 
not  Know  him  at  that  time.  Q.  Was  you  at 
Air?  or,  did  you  join  with  the  rebels  there,  or 
any  where  else  ?  A.  I  never  joined  with  anjr 
such.  To  which  my  lord  H&ttoun,  treasurer  ' 
depute,  replied,  saying,  My  Lord,  he  never  ac- 
knowledges these  men  to  be  rebels.  To  which 
the  pannel  answered,  My  Lord,  I  shall  in  an- 
swer to  what  is  spoken  follow  Solomon's  advice, 
in  that  he  says,  at  some  times  even  a  fool  by 
holding  his  peace,  will  be  reputed  wise.  Whe- 
ther or  not  Hattoun  took  it  to  be  spoken  of 
birq,  I  cannot  tell,  hut  there  was  nothing  re- 
plied thereto  by  any  of  them,  Q.  Where  was 
you  at  the  time  of  Pentland?  A.  In  Edinburgh. 
Q.  Where  was  you  before  it?  A.  In  Edinburgh* 
Q.  Where  was  you  after  it?  A.  In  Edinburgh. 
Q.  Where  did  you  lodge  before  that  time?  A. 
In  one  Girsell  Wblteford's.    Q.    Where  did 
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you  stay  at  that  time,  and  was  you  still  in  the 
1  town,  or  not?  A.  My  Lord  Advocate,!  do  not 


know  what  you  mean  by  being;  still  in  the 
town,  for  you  may  call  it  out  of  the  town,  if  I 
was  at  the  Wind-mill,  or  at  Leith.  Q.  What, 
was  you  no  where  further  abroad,  than  at  such 
places  f  A.  My  memory  cannot  serve  me  now, 
after  ten  years  space,  to  determine  where  I 
was ;  neither  do  1  keep  a  diurnal  of  times  past, 
nor  is  it  my  duty  so  to  do ;  neither  do  I  think 
any  man's  memory  here  present  can  serve  him 
'  for  so  long  a  time :  But  this  I  judge,  that  it  is 
,sny  duty  every  day  to  be  about  my  lawful  em- 
ployment and  calling,  according  as  God  hath 
commanded,  and  therewith  to  rest  satisfied. 
Q.  What  took  you  out  of  the  town  at  that 
time?  A,  I  was  making  myself  reedy  to  go 
over  to  Flanders.  Q.  With  whom  went  you  ? 
A,  With  one  John  Forrester,  an  Ostender.  Q. 
How  long  was  it  after  Pent  land  before  you 
went?  A.  I  cannot  tell;  Q.  Can  you  not  give 
it  a  guess  ?  A.  About  a  month  or  six  weeks. 
Q.  What  was  you  doing  all  that  time?  A.  I 
was  making  myself  ready,  and  thereafter  there 
came  a  contrary  wind.  Q.  Who  was  merchant 
in  the  ship  ?  A.  I  enquired  not.  Q.  But  went 
not  the  merchant  along  with  you  ?  A.  No.  Q. 
What  was  the  reason  of  that  ?  A.  It  was  the 
time  of  the  Dutch  War  against  the  English, 
and  at  such  times  merchants  of  ships  do  not 
hazard  their  persons  with  their  goods,  but  com- 
mit their  affairs  to  factors  abroad.  Q.  How 
long  stayed  you  there  ?  A.  About  three  quar- 
ters of  a  year.  Q.  Why  stayed  you  so  long 
there  ?  -4.  It  was  a  space  before  I  was  ready 
to  return,  and  thereafter  the  report  of  peace 
came,  which  thereafter*  followed,  and  I  thought 
it  better  to  wait  a  little  time  than  hazard  in 
war.  Q.  With  whom  came  you  home  again  ? 
A.  With  Dutchmen,  who  were  Amsterdamers. 
Q.  Was  there  do  Scotsman  with  you?  A.  I 
have  told  you,  my  Lords,  I  came  home  with 
Dutchmen.  Q,  Who  was  the  skipper  of  the 
ship  ?  A.  I  cannot  remember,  but  he  came  to 
Lime  Kills  for  a  loading  of  coals  from  sir  James 
Hacket.  Q.  What  goods  fetcht  you  home? 
A.  I  cannot  remember  the  particulars.  Q. 
Where  did  you  enter  them  ?  A.  I  made  the 
best  shift  I  could  to  shun  the  customers.  At 
which  sir  WiHiam  Parvas  riseth  to  cause  call 
the  excise-men;  to  which  the  pannel  replied, 
O  sir  William,  it  was  out  of  your  time  and 
theirs.  Q.  Did  you  know  Penirv?  A.  Yes. 
Q.  Is  be  living  ?  A.  No.  Q.  Did  you  know 
sir  James  Stinin,  and  Mr.  Robert  Ferguson? 
Are  they  alive?  A.  They  are  both  dead;  the 
one  in  this  town,  and  the  other  in  the  Indies, 
"being  called  by  the  Indian 'merchants  to  be  a 
minister  in  one  of  their  plantations.  Q.  Knew 
you  William  Young,  and  whose  tenant  he  was  ? 
A.  Yes;  I  both  knew  him,  and  that  he  was  a 
tenant  of  sir  John  Gibson's.  Q.  Bought  you 
a  horse  from  bim  at  that  time?  A.  I  never 
bought  a  horse  from  him.  Q.  From  whom 
bad  you  a  horse,  when  you  went  out  of  the 
town  ?  A.  There  was  none  in  the  city  who  had 
a  horse  to  eend  for  hire,  who  would  have  re- 


fused me  for  my  money.  Qf.  But  of  whoso  baa 
you  a  horse  ?  A.  Where  I  could  have  none,  1 
took  me  to  my  feet. 

Which  Examination  being  ended,  the  exe- 
cutioner being  commanded  thereto,  took  dowa 
bis  leg  from  off  a  cheat  upon  which  it  had  been 
lying  the  whole  time  in  the  Boot,  and  it  being 
set  upon  the  ground,  he  began  to  thrust  in  the 
shafts,  and  drive  the  wedge.  And  at  every 
stroke  they  enquired,  if  I  had  any  more  to  say. 
To  which  it  was  answered,  No  more,  my  lords; 
and  thus  it  continued  to  the  number  of  nine 
strokes,  upon  the  head  of  the  wedge,  at  the  end 
of  which  he  fell  by  into  a  little  swarfe  through 
the  extremity  of  pain,  at  which  the  executioner 
cried  out,  Alas !  my  Lords,  he  is  gone,  he  is 
gone.  Then  they  commanded  to  leave  off  the 
torture,  and  rising  from  their  seats  went  awav. 
After  which  he  was  returned  to  the  Tolbootii, 
being  carried  by  his  friends  in  the  chair  in 
which  he  was  tied  during  the  time  of  his 
torture. 

He  still  continued  prisoner  in  the  Tolbooth, 
till  the  7th  of  Jan.  1678,  when  they  proceeded 
against  him  before  the  justices,  as  follows : 

.29  Car.  2,  1678, 

Curia  Justiciar!*.  S.  D.  N.  Regis  terfta  in  Prt- 
torio  Burgi  de  Edenburgi,  Septimo  die  Men- 
sis  Jaouarii,  1678.  Per  bonorabiles  viros 
Dominos  Archibaldum  Primrose  de  Caring- 
toun  Justiciarium  Generalem,  Jacobum 
Fouchs  de  Colintoun,  Robertum  Nairn  de 
Strathurd,  Jbannem  Lockhart  de  Casdebill, 
Davidem  Balfour  de  Ferret,  et  Thomam 
Murray  de  Glendoick,  Commtasionarioi 
Justiciaries  dicti  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Intran'  Mr.  Jama  Mitehel,  Prisoner. 

Indicted  and  accused,  forasmuch  as  by  the 
common  law  and  law  of  nations,  and  the  law 
of  this  kingdom,  murder  and  the  assaulting  and 
attempting  upon  any  person  or  persons,  by  waj 
of  forethought  felony  *  et  per  insidias  et  indiuv- 
'  triaia,' of  purpose  and  design  to  kill,  are  most 
atrocious  and  detestable  crimes,  destructive  to 
and  against  the  being  of  human  society,  and  are 
severely  punishable,  but  especially  when  the  same 
are  committed  upon  the  persons  of  counsellors 
and  other  officers  who  do  represent  authority, 
and  are  liable  to  the  mistakes  and  malice  of 
wicked  persons  for  doing  their  doty,  or  when 
the  same  are  committed  upon  the  persons  of 
churchmen,  bishops  or  ministers,  who  are  of 
the  sacred  function ;  who  by  the  laws  of  ail  na- 
tions are  privileged  and  secured,  so  much  as  can 
be,  from  the  malice  and  sacrilegious  attempts  of 
wicked  persons.  And  particularly,  it  is  statute 
by  die  fourth  act  of  the  sixteenth  parliament  of 
kins  James  the  6th,  that  whatsoever  person  in- 
vades or  pursues  any  of  the  lords  of  session,  se- 
cret council,  or  any  of  his  majesty's  officers,  for 
doing  of  his  majesty's  service,  shall  be  punished 
with  death.  And  by  the  seventh  act  of  the  6rst 
parliament  of  his  majesty's  royal  father  in  ▲.  nv 
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sign  to  have  killed  any  person  who  should  have 
offered  to  take  and  apprehend  yoo«  The  fore* 
said  attempt  and  villany  being  without  any  pa* 
rail  el,  the  circumstances  being  considered,  viz* 
That  it  was  committed  by  one  who  professed  to 
be  of , the  reformed  religion,  and  who  did  pre* 
tend  to  be  and  serve  as  a  chaplain  in  *  several 
families ;  that  it  was  committed  to  the  great 
scandal  and  disadvantage  of  Christian  religion, 
and  especially  of  the  Protestant  reformed  reli- 
gion, the  professors  and  preachers  of  the  same 
having  so  much  declared  against,  and  be  their 
preaching  and  writing  having  expressed  their 
detestation  of  such  attempts  and  practices  com* 
mitted  by  persons,  and  owned  by  writers  of  the 
Roman  profession :  and  that  it  cannot  be  in* 
stanced  that  any  of  the  Protestant  religion  we* 
guilty  of  any  attempt  upon  the  account  of  re- 
ligion :  and  that  the  worst  of  men  being  ashamed 
to  commit  such  villanies-;  for  covering  of  the 
same,  and  for  their  security,  doth  take  the  op* 
portqnity  of  darkness  and  solitude,  in  corners 
and  solitary  places;  your  malice,  was  so  impla* 
cable,  that  you  was  prodigal  of  your  own  life  to 
be  master  of  the  life  of  the  said' archbishop* 
and  in  the  high  street  of  Edinburgh,  and  in  the. 
day-light,  and  in  the  face  of  the  sun,  and  be* 
fore  many  witnesses,  near  or  at' a  little  distance 
from  the  said  coach,  where  you  could  not  but 
expect  to  be  presently  seized  upon,  you  did  de- 
vote yourself  and  did  adventure  to  commit  the 
said  most  villainous  and  wicked  attempt.  Yet 
notwithstanding  of  all  the  saids  aggravations  and- 
circumstances  of  horror  and  remorse,  you  did 
continue  in  your  implacable  malice,  and  did 
converse  and  keep  correspondence  with  Robert 
Cannon  of  Mondrogatt,  and  with  — —  Welsh, 
of  Cornlie,  and  —  MaoCleland  of  Barscop, 
declared  and'  excepted  rebels  and  traitors ;  had 
divers  meetings  with  them,  and  upon  discodrsjt 
concerning  the  so  id  attempt,  every  one  of  the 
saids  persons  putting  it  upon  one  another,  wheu 
it  was  put  to  you,  you  said  and  uttered  these 
or  the  like  speeches,  *  Shame  fall  the  misse,'  and, 
that1  ye  should  make  the  fire  hotter  if  And  af- 
ter the  time  and  attempt  foresaid  in  the  year 
1068,  and  subsequent  years,  roontlis,  and  days 
of  the  saids  respective  years,  and  in  ane  or  other 
of  them,  your  guilty  conscience  disquieting  and 
pursuing  "you,  you  did  rove  and  go  abroad  seve* 
ral  times  Uk  Holland,  England,  and  Ireland,  un- 
til divine  justice  did  drive  and  bring  you  back 
to  this  kingdom,  that  justice  might  be  satisfied 
and  vindicat,  in  some  measure,  where  you  .had. 
committed  so  great  villanies.  After  your  return 
you  did  proceed  to  that  height  of  boldness  and 
confidence,  or  rather  impudence,  that  you  did 
repair  to  and  live  in  Edinburgh,  and  was  mar- 
ried there  with  your  wife,  who  is  yet  living,  by 
Mr.  John  Welsh,  who  is  a  declared  and  except- 
ed traitor,  and  forefault  for  his  accession  to  the 
rebellion,  1666.  And  ycur  boldness  was  so 
preat  in  out-daring  both  God  and  authority, 
that  for  a  long  time  ye  hive  been  lodged,  and 
has  kept  a  shop  near  that  place  where  the  prth- 
bishop  doth  and  is  in  use  to  lodge  when  he.  i*  in 
Edinburgh,  until  at  length  ye  vias  discovered  . 
4K 


16*83,  intitulat,  anent  the  invading  of  ministers, 
•it  is  statute  that  the  same  shall  be  extended  to 
all  archbishops,  bishops,  and  ministers  whatso- 
ever. And  be  the  fourth  act  of  hit  majesty's 
second  parliament,  and  second  session  of  the 
same,  it  is  statute,  That  whatsoever  persons 
shall  be  guilty  of  the  assaulting  the  lives  of  mi- 
nisters, that  they  shall  be  punished  with  the 
pain  of  death  and  confiscation  of  their  move- 
'  ables.  And  be  the  laws  and  acts  of  parliament 
of  this  kingdom,  the  mutilation  and  disraember- 
ation  of  any  of  his  majesty's  subjects,  by  way 
of  forethought  felony,  n  ane  high  and  capital 
crime,  and  punishable  with  the  pain  of  death. 
Nevertheless,  it  is  of  verity,  that  ye  having 
shaken  off  all  fear  of  God  and  conscience,  re- 
spect and  regard  to  his  majesty's  authority  and 
laws,  and  conceiving  a  deadly  hatred  and  malice 
e^ainst  a  reverend  father  in  God,  James  arch- 
bishop of  St.  Andrews  (a  person  who  had  never 
known  or  seen  you,  so  as  to  take  notice  of  you, 
end  much  Test  had  given  you  any  offence), 
without  any  ground  or  quarrel,  and  upon  ac- 
count only  that  he  was  advanced  and  promoted 
to  be  archbishop,  and  to  be  of  his  majesty's 
privy  council,  and  did  serve  God  and  his  ma- 
jesty faithfully  in  the  saids  stations  and  offices ; 
you  did  daily  contrive,  resolve  and  design  the 
murder  and  assassination  of  the  said  archbi- 
shop: and  in  order  thereto,  having  provided 
yourself  with  a  pair  of  long  Scots  iron  pistols 
near  musket  bore,  you  did  upon  the  9th  day  of 
July,  1668,  or  ane  or  other  of  the  days  of  the 
said  month,  proceed  and  take  the  opportunity 
to  execute  and  go  about  your  horrid  and  cruel 
design,  when  the  said  archbishop  in  the  after- 
noon of  the  said  day  did  come  down  his  own 
stair,  and  was  going  to  his  coach,  being  to  co 
abroad  upon  his  occasions  with  a  reverend  fa- 
ther in  God,  Andrew  bishop  of  Orkney.  And 
j/ou  having  a  charged  pistol  with  powder  and 
i  ball,  did  most  cruelly  and  feloniously  assault 
.  the  saids  bishops,  and  did  fire,  discharge,  and 
shot  the  said  pistol  upon  them,  being  within  the 
said  coach  ;  and  God  of  his  goodness  having 
t  preserved  the  archbishop  whom  you  intended 
i  to  murder,  you  did  by  the  said  shot  grievously 
wound  the  bishop  of  Orkney,  to  the  great  ha- 
i  sard  and  danger  of  his  life ;  so  that  having,  for 
i  a  long  time,' and  with  great  pain,  torture,  and 
ex  pence  of  blood,  languished  of  the  said  wound, 
being  in  a  most  dangerous  place  in  the  joining 
of  the  hand  and  arm,  where  there  is  a  conflu- 
ence of  nerves  and  fibres,  be  never  did  recover 
his  health  to  that  measure  and  vigour  that  he 
had,  or  might  have  had,  if  he  had  not  gotten  the 
said  wound.  And  he  was  mutilat  and  dis- 
membered 'as  to  his  arm  and  hand,  so  that  he 
eould  make  no  use  of  the  same,  but  languished 
thereof  until  he  died.  And  after  you  Imd  at- 
tempted and  committed  the  said  nssa4H  nation 
and  villany  *  tanquam  insidiator  et  per  indus- 
-  triam,'  and  by  way  of  forethought  felony,  ye 
did  go  away  and  escape  through  the  multitude 
and  throng  that  had  gathered  upon  the  noise  of 
the  said  shot,  having  another  charged  and 
hended  pistol  in  your  hands,  of  purpose  and  de- 
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and  apprehended,  having  upon  you  when  you 
was  taken  the  same  pistol  which  ye  shot  when 
ye  committed  the  said  attempt,  which  was 
found  under  your  coat  charged  with  powder 
Hod  three  ball,  of  purpose  to  attempt  again  and 
execute  your  bloody  design  against  the  said 
archbishop,  at  least  against*  any  person  who 
should  oner  to  take  you.  From  all  which  pre- 
mises, it  is  evident  jbat  you  are  guilty  of  the 
■aids  atrocious  crimes  of  murder  and  assassina- 
tion by  wav  of  forethought  felony,  and  it  a  Per- 
castor  et  Siccarius,  and  of  mutilation,  and  of 
the  other  crimes  above-mentioned ;  and  there- 
fere  the  saids  pains  ought  to  be  inflicted  upon 
you  as  ane  murderer  and  assassinat,  and  as  guilty 
of  the  crimes  foresaids,  in  ane  exemplary  man- 
ner to  the  terror  of  others. 

Pertucr,  Sir  George  Mac  Kenzie  of  Rase- 
kaugh,  our  sovereign  lord's  Advocate. 

Procter*  in  Dtfcnce,  Sir  George  Lockhart. 
Mr.  John  Eleis. 

His  majesty's  advocate  produced  ane  War- 
rand  from  his  majesty's  privy  council  for 
persuing  the  said  Mr.  James  Mitcbel,  whereof 
the  tenor  follows;  Edinburgh,  the  sixth  day  of 
December,  1677,  the  Lords  of  his  majesty's 
privy  council  do  hereby  grant,  order,  and  war- 
rant! to  sir  George  Mac  Kenzie  of]  Rosehaugh) 
his  majesty's  advocate,  to  raise  and  pursue  a 
criminal  process  before  the  Lords  commission- 
ers of  justiciary  against  Mr.  James  Mitchel  far 
the  assassination  attempted  by  him  upon  the 
archbishop  of  Saint  Andrews  and  the  bishop 
'  *  Of  Orkney.    Extract  be  me, 

(SicSubscribitur.)   Al^Gxasox. 

Master  John  Eleis  advocate  produced  ane  act 
af  his  majesty's  privy  council  im powering  sir 
George  Lockhart  and  hiin  tft  appear  for  the 

Einel's  defence,  whereof  the  tenor  follows ; 
inburgb,  the  third  day  of  January,  1678,  the 
Lords  of  his  majesty's  privy  council,  having 
considered  a  petition  presented  in  behalf  of 
Mr.  James  Mitche!  prisoner,  representing,  that 
ha  is  upoo  Monday  next  to  undergo  a  trial  be- 
'  fore  the  justice*  at  the  instance  of  his  majesty's 
advocate,  as  die  alledged  person  who  shot  a 
1  pistol  at  the  archbishop  of  St.  Andrews  :  Yet 
ao  advocate  will  undertake  to  appear  for  him, 
without  they  be  specially  commanded  so  to  do. 
And  therefore  supplicating,  that  sir  George 
Lockhart  and  Mr.  John  Eleis,  advocates,  may 
be  ordered  to  that  effect,  the  saids  Lords  do 
hereby  order  and  recommend  the  said  sir 
George  Lockhart  and  Mr.  John  Eleis  to  appear 
and  plead  for  the  supplicant  before  the  justi- 
ces, in  the  cause  above  mentioned,  upon  Mon- 
day next,  and  other  diets  of  that  process,  and 
appoints  intimation  to  be  made  hereof  to  the 
•aid  sir  George  Lockhart  and  Mr.  John  Eleis, 
and  to  the  petitioner.-    Extract  by  me, 

(Sic  Subscribitor)    Au  Gibson. 

His  majesty's  advocate  declares  he  passes 
from  my  Lord  Justice  General  as  a  witness  in 
this  cause. 

Mr.  John  Eleis  advocate,  as  proctor  for  the 
nuitnal,  declares,  that  they  sustain  my  Lord 


Justice  General  to  be  a  judge  io  this 
notwithstanding  of  his  beine  cited  as  a  witness 
both  by  pursuer  and  defender. 

Mr.  James  Mitchel  pannel  denies  the  dittsy, 
and  any  pretended  confession  alledged  emitted 
by  hum 

Mr.  John  Eleis  for  the  pannel  alledges,  that 
he  cannot  pass  to  the  knowledge  of  any  assise: 
And  the  conclusion  that  the  pannel  has  com- 
mitted murder,  cannot  be  inferred  from  the 
subsumption  of  the  libel,  because  by  the?  laws 
of  this  kingdom,  the  civil  law,  the  common  opi- 
nion of  doctors,  the  law  and  general  custom 
of  all  nations,  *  Nudus  conatus  et  affectus  sine 
'  erTectu/  even  in  die  most  atrocious  crimes,  ex- 
cept treason,  parricide,  and  other  excepted 
crimes,  is  not  punishable  by  death.  And  it 
were  against  all  reason,  seeing  punishments 
ought  to  be  proportional  to  the  crimes,  that  a 
naked  and  simple  design  of  murder  should  be 
punished  as  murder  that  had  taken  effect.  «  Et 
*  io  criminibus  gr^wlorihus  et  gravissiroia/  via. 
1  Adulterium,  Furtaui,  Sodomie,  &c*  the  naked 
design  is  not  punished ( pesna  ordinaria,'  even  by 
the  civil  law.  And  though  (  Lex  Cornelia  de 
'  siccariiV  by  ane  extraordinary  stretch  does  de- 
clare ( si  quia  cum  telo  ambulaverit/TOtit  is  bet 
a  statutory  law,  and  ilcregot  to  by  the  law  of 
nations,  and  the  special  laws  of  our  nation,  in 
so  for  as  murder  in  our  law  is  defined  to  be, 
and  has  only  place  in  '  interfectis  per  feloniao/ 
and  these  who  were  killed  upon  forethought 
felony.  ( Sdo.)  In  so  far  as  tlie  libel  concludes 
him  guilty  of  assassination,  the  same  is  ao 
ways  relevant,  it  beiug  both  a  term  and  a  crime 
unknown  in  our  law.  And  be  the  laws  and 
acts  of  parliament  of  this  nation,  the  subject! 
of  Scotland  are  to  be  governed  by  the  laws  of 
Scotland.  And  though  the  crime  of  asaassiua- 
tion  were  a  point  of  dittay  by  our  law,  as  it  is 
not;  yet  it  is  nog  nor  cannot  be  pretended  he 
was  hired  for  that  effect,  nor  is  it  libelled.  (3uo.) 
In  sua  far  as  the  libel  concludes  the  pain  of 
death  for  mutilation  of  the  bishop  of  Orkney; 
it  is  answered,  that  the  same  is  no  ways  rele- 
vant. And  the  said  conclusion  cannot  be  in- 
ferred from  the  subsumption,  because  the  act 
of  parliament  does  only  declare  demembrsuioa 
to  be  punished  as  slaughter.  (Sdo.)  The  said 
act  declares  demembration  to  be  onfy  punished 
as  slaughter  when  it  proceeds  upon  forethought 
felony.  (3tio.)  The  said  act  requires  another  qua- 
lification, viz.  That  it  be  parsued  be  the  party  ; 
None  of  which  can  be  subsumed  upon  in  this 
case,  because  it  is  not  libelled  that  the  bishop 
was  dismembered,  or  bad  his  band  cot  off,  but 
only  had  a  wound  iu  the  hand.  And  the  libel 
does  expressly  bear,  that  the  bishop  of  Orkney 

§ot  the  shot  in  his  baud  accidentally,  whew  the 
esign  was  against  the  bishop  of  Saint  Andrews, 
and  so  was  not  upon  forethought  felony  as  to 
him.  And  lastly,  the  bishop's  nearest  of  kin 
does  not  concur  nor  pursue,  which  is  a  special 
requisite  in  the  said  act  of  parliament.  Likeas 
the  said  act  is  exolet,  and  in  no  register  can 
it  be  made  appear  that  any  person  w*s  capi- 
tally punished  for  dismembratioa  ;  But  opoa 
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the  contrary,  many  accused  mid  condemned  in 
arbitary  punishments,.  So  that  the  libel  it  no 
ways  relevant  as  Jo  that  article,  for  the  reasons 
foresaids;  specially  seeing  dismembration  is  not 
so  much  here  as  libelled  or  pretended.  And 
whereas  it  is  insiouat,  that  the  bishop  did  lan- 
guish and  die  of  the  said  wound ;  It  is  answer- 
ed, that  the  libel  is  no  ways  relevant,  he  con- 
ceived, because  it  is  not  libelled  that  the  wound 
was  '  c\  sua  Datura'  lethal  or  mortal.  And  it  is 
offered  to  be  proven,  that  the  bishop  did  live 
several  years  thereafter,  and  go  about  his  ordi- 
nary function  as  a  bithop,  by  preaching,  &c. 
which  is  a  sufficient  ground  of  exculpation  and 
defence. 

4to.  In  sua  far  as  the  libel  is  founded  upon 
the  act  ef  parliament  anent  invading  of  coun- 
sellors, it  is-  answered,  that  this  present  case 
does  not  fall  under  the  compass  of  the  said  act 
of  parliament,  because  it  is  not  libelled  that 
the  cause  of  the  pretended  invasion  of  the  arch- 
bishop was  upon  the  account  he  was  in  the  pro- 
secution of  his  majesty's  service ;  but  upon  the 
oontrar  it  may  appear  strange  to  any  rational 
man  '  Quoiium  et  cui  bono  be'  could  have 
done  it. 

fito.  As  to  the  acts  anent  invading  of  mi- 
nisters, they  import  no  capital  punishment,  but 
only  confiscation  of  moveables,  and  as  to  which 
the  said  acts  are  opposed,  and -as  Co  the  act 
1*70,  it  is  posterior  to  the  met  libelled. 
'  In  sua  far  as  the  libel  seems  to  be  founded 
on  a  confession;  and  iusua  far  as  the  con* 
festion  may  be  made  use  of  as  a  sole  or  conjunct 
probation,  the  pannel  does  object  against  the 
.samen  upon  the  grounds  ancf  reasons  following. 
Prifao,  if  any  such  confession  was  emitted  by 
the  pannel,  which  he  has  absolutely  denied  in 
'  preseae**of  your  lordship  (no  ways  acknow- 
ledging the  libel)  no  respect  can  be  had  there* 
to :  and  it  is  not  probatorie,  because  the  samen 
is  extrajudicial  and  extra  Bancom*  in  regard 
it  is  not  made  in  presence  of  the  assise,  who 
sire  judges  to  the  probation,  which  is  expressly 
contrar  to  the  90  Act  7.  parliament,  king 
James  6.  which  requires  the  bail  probation  to 
be  led  in  presence  of  the  assise  and  party.  And 
.which  act  of  parliament  was  not  only  made 
for  security  or  panneb,  as  to  a  just  and  legal 
procedure  against  them  ;  but  also  that  the  as- 
nisers  to  whom' the  truth  of  the  lives  of  the  sub- 
jects of  this  kingdom  is  committed,  as  to  the 
point  of  probation,  might  not  proceed  upon 
tame  and  report,  but  upon  a  clear  probation 
before  them.  For  if  that  were  not,  the  assise 
would  be  altogether  deprived  to  know  how  the 
confession  was  emitted,  if  spontaneously  or 
4  ex  constantia  vel  trepidatione,  or  spe  veniss.' 
>knd  the  most  that  ever  was  sustained  in  this 
«ase,  was,  that  the  assise  did  find  a  party  guilty 
tjpon  a  confession  emmitted  before  a  quorum  of 
the  justices  in  a  fenced  court.  Esto  the  said 
-pretended  confession  should  be  sustained  pro- 
bativv,  as  for  the  reasons  above-represented 
(the  pannel  with,  all  subsaission  to  ?our  lord- 
•hips  humbly  conceives)  it  cannot  *  yet,  if  any 
*u^  confession  was,  it  is  null  because  it  was 


'  elicet*  spe  veniavet  ioimunitetis.'  And  for 
proving  thereof,  the  pannel  does  repeat  his  ex* 
culpation,  which  he  conceives  is  relievant  in 
law  ;  and  craves  the  witnesses  therein  to  be 
examined  upon  Che  contents  thereof.  2dp.  The 
said  confession  being  emitted  '  extra  judicium 
'  et  spe  veniaV  as  said  in,  *  est  in  se,  nulla,' 
and  cannot  be  .confirmed  or  validitnt  by  the 
testimony  of  any  witnesses  whatsomever.  And  * 
to  evidence  that  the  pen  net's  life '  was  never 
intended  to  be  taken  upon  the  said  pretended 
confession  :  The  same  (if  any  was)  is  oppoued  } 
by  which  it  evidently  appears  that  be  was  ex* 
amined  upon  oath,  as  to  the  most  material  part 
of  the  crime,  viz.  his  complices^  which  makes  it 
more  than  evident,  that  it  being  '  in  materia 
4  crimioale  et  capitale/  in  which  oaths  cannot  be 
taken  by  law,  renders  the  confession  null  and 
invalidat,  at  least  makes  it  evident  that  the 
libel  has  been  restricted  '  ad  civile*  effect**.' 

My  lord  advooat  insists  in  the  first  place 
upon  the  fourth  act  of  the  16th  parliament, 
James  6.  By  which  nudut  conatus  attempting 
and  invading  though  nothing  follow,  is  round 
relevant  to  infer  the  pain  of  death.  But  so  is 
is  that  the  said  Mr.  James  Mitcbel  did  attempt 
the  killing  the  Archbishop  of  St.  Andrews,  a 
privy  counsellor;  which  attempt '  devenit  ad 
actum  proximum,'  the  said  Mr.  James  having} 
done  all  that  was  in  his  power.  And  as  to  the 
Quality  adjected  in  the  act,  insinuating  the  de- 
fence, that  it  must  be  proven,  that  it  was  for 
doing  of  bis  majesty's  service ;  it"  is  replied* 
That  this  quality  is  inferred,  nod  cannot,  not 
requires  not  to  be  otherways  proren,  than  by  a 
presumed  inference.  For  the  design  of  the  at* 
tempter  being  ane  act  of  the  mind  and  the  secret 
of  the  heart,  it  cannot  be  othetways  proven, 
but  simply  by  the  attempting  a  secret  conn* 
seller,  or  any  of  his  majesty's  officers,  against 
whom  the  pannel  could  have  no  quarrel,  but 
for  doing  of  his  duty,  and  therefore  the  law 
still  concludes  the  same,  except  the  pannel 
will  offer  to  condescend  upon  another  relevant 
reason,  vis.  any  private  feed ;  for  if  it  were) 
otherwise,  the  act  would  be  absolutely  useless*, . 
since  any  person  might  attempt  or  kill  a  privy 
counsellor,  it  being  impossible  to  prove  what 
was  the  design.  And  this  act  was  designed 
merely  to  make  all  attempts  against  privy  conn* 
sellors,  punishable  by  death ;  for  otherwise  it 
could  be  no  fence  nor  protection  for  privy  coun- 
sellors if  it  were  only  granted  to  them  under  4 
quality  which  were  impossible  to  be  proven* 
Nor  can  this  seem  hard,  since  the  subjects  ham 
only  themselves  to  blame,  who  attempt  against 
the  lives  of  privy  counsellors.  And  it  were  very 
ridiculous  to  think,  that  if  the  brother  of  a 
pannel  should  attempt  to  kill  the  judge  or 
lung's  advocate  immediately  after  a  process, 
that  it  were  necessar  to  prove  the  design 
otherwise  than  by  the  natural  contingency 
which  obviously  arises  from  the  quality  and  cir- 
cumstances of  the  perpetration :  but  in  this 
case,  as  Mr.  James  Mitehel  is  a  person  who  can, 
condescend  upon  no  private  offence  betwixt  the 
archbishop   and    lam*  they,  being     "  " 
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strangers  to  one  another ;  so  besides  the  pre- 
sumption of  law  above  specified,  it  is  offered 

%in  fortification  of  the  act,  That,  Prima,  the  said 
Mr.  James  owns  himself  to  be  of  a  profession, 
who  hates  and  execrates  that  hierarchy,  and  of 
which  sect  the  unhallowed  penman  of  Neph- 
tali  declares  it  lawful  to  kill  those  of  that  cha- 
racter. Sdo.  It  is  notour  and  offered  to  be 
proven,  that  Mr.  James  himself  defended  that 
at  was  lawful  to  kill  such,  and  endeavoured  by 
wrested  places  of  scripture  to  defend  himself, 
and  gain  proselytes  thereby.  And  if  need  were,1 
as  there  is  none,  it  is  specificly  and  distinctly 
offered  to  be  proven,  that  he  acknowledged  that 
the  reason  why  he  shot  at  the  archbishop,  was, 
facause  he  thought  him  a  persecutor  of  the  ne- 
farious and  execrable  rebels  who  appeared  on 
Pentland-hills :  nor  can  designs  nor  acts  of  the 
mind  be  otherwise  proven  than  by  such  emitted 
declarations,  arguments  and  acknowledgments. 
Like  as  in  the  whole  course  of  our  law,  the  in* 
trading  or  attempting  any  of  that  sacred  func- 
tion is  still  declared  equivalent  to  killing:  And 
though  the  last  act  be  posterior,  yet  it  i*  suffi- 

,  cient  to  demonstrate  and  clear.  And,  Stio,  By 
the  Common  Law  conatus  and  endeavour  is  in 
criminibtu  atrociisimis  punishable    by  death, 

*  ubi  reus  devenit  ad  actum  proximum  et  omne 
4  quod  in  se  erat  fecit/  which  is  in  itself  most 
reasonable,  since  the  atrocity  of  the  crime 
should  put  the  same  even  beyond  ane  attempt. 
And  there  can  be  nothing  more  just  than  that 
the  extraordinariness  of  a  crime  should  have  an 
extraordinary  allowance.  A  nd  guilt  attempted 
in  atrocious  crimes,  such  as  sacrilegious  assassi- 
nation, is  in  the  eye  of  the  law  as  great  and 
greater  than  the  stealing  ane  horse  or  cow,  spe- 

-  saally  where  security  from  the  effect  proceeded 
from  no  innocency  in  the  committer,  who  did 
fell  he  could ;  but  from  the  special  providence 
of  God  disappointing  the  effect  of  a  cause  he  so 
much  hated.  And  Carpsovius  requires  only 
three  qualifications  to  make  endeavour  pu- 
nishable by  death :   Primo,  '  Quod  eventum 

*  erat  ad  actum  morti  proximum.    (2do.)  Quod 
.  *  nonsterit  per  assasinum  _quin  consummaretur 

*  delictum.   (Stio.)    Quod  occidendus  fortoito 

*  cash  tantum  evaserit ;'  all  which  concur  but 
too  well  here.  And  that  in  '  omnibus  crimini- 
'"bus  atrocissimus  Conatus*  is  punishable,  is 
dear  from  '  Gothofred.  tit.  de  Cooatu/  from 
'  Covarivius  in  Clementina,  si  furiosus,  num. 
/  6/  And  particularly  in  the  crime  of  assas- 
sination totldcm  verbis,  by  Matheus  de  Sic- 
cariis,  num.  3.    '  Assasinos  tamen  nihil  prodesse 

*  debet  solusque  conatus  capite  puniendus,' 
a  great  instance  whereof  is  given  in  a  decision 
by  Gothofred*  in  the  Senate  of  Savoy,"  where 
death  was  inflicted  on  a  person  who  but  struck 
with  a  bat  ton.  And  whereas  it  is  pretended 
that  assassination  is  no  crime  in  our  law,  and  that 
it  is  only  inferred  where  the  design  of  murder- 
ing  proceeds  from  the  committers  taking  money : 
Jt  is  answered,  that  this  part  of  the  defence  is 
most  groundless :  And  our  nation  would  be 
more  barbarous  than  those  of  Lapland  or  the 
(Tartar*,  if  the  lying  iq  wait  with  a  constant 


design  to  kill  clandestinely  et  per  intidlat  any 
person  who  had  never  offended  us,  should  not 
be  raised  to  a  higher  degree  of  detestation 
than  ordinar  murder.  For,  though  the  law 
does  not  always*  punish  a  meer  endeavour  when 
designed  against  such  as  have  offended  us, 
when  nature  pleads  some  excuse  from  the 
greatness  of  passion  and  resentment,  or  where 
the  party  killed  gave  some  occasion  by  doing 
the  wrong,  or  where  the  suddenness  of  the 
design  allowed  no  time  to  consider  or  repent ; 
yet  where  a  person  after  mature  deliberation 
ripens  his  own  villany,  and  resists  the  motions 
of  reason  and  the  inspirations  of  God  Al- 
m*ghty,  by  tying  in  wait  to  kill  a  ]>erson  who 
never  offended,  tthe  law  thinks  the  common- 
wealth can  never  be  secured  as  long  as  such  a 
viper  is  alive,  who  wants  nothing  but  opportu- 
nity to  kill  mankind  one  by  one.  And  the 
speciality  of  taking  money  is  only  demon- 
strative, and  not  restrictive,  since  (he  guilt  in 
this,  and  such  like  cases,  is  greater  and  more 
dangerous  than  that  of  .taking  money.  For, 
he  who  takes  money  will  not  kill  but  in  dark- 
ness, and  where  he  may  escape  ;  but  the  Sun, 
and  the  cross,  and  the  confluence  of  all  the 
world,  cannot  secure  against  murderers,  where 
the  party  imagines  that  the  crime  deserves 
Heaven,  or  at  least  where  he  thinks  that  these 
of  his  persuasion  will  rise  in  a  tumult  upon  the 
streets  for  his  defence.  Like  as  since  the  law 
has  inferred  death  ob  conatum  in  the  crimes  of 
raptuty  robbrie,  &c.  much  more  should  it  infer 
death  in  this  unparalleled  and  execrable  crime. 

As  to  what  is  a{ledged  against  the  acts  of  in- 
vading ministers;  it  is  answered,  That  the  first 
act  appoints  that  it  shall  be  punished  with  all  j 
rigour.  And  the  7th  act,  king  Charles  1,  and 
the  last  act  in  sufficient,  though  posterior  to  the 
crime,  to  declare  what  was  the  meaning  of  that 
general  of  punished  with  all  rigour.  And  since 
our  law  makes  'the  attempting  of  suoh  as  are 
doing  his  majesty's  service  capital,  that  general 
ought  to  be  extended  to  death,  since  lesser 
crimes  and  other  crimes  are  for  the  same  rea- 
sons which  arc  applicable  to  this,  punishable 
by  death  :  Nor  can  there  be  any  hazard  in  this, 
since  there  is  a  law  for  the  future.  And  no 
man  shall  ever  die  for  so  great  a  crime  in  our 
nation. 

Whereat  it  is  alledged,  that  here  the  pannei  ' 
did  only  confess  upon  hopes  of  life :  It  is  re- 
plied, that  primo,  the  promise  of  life  from  a 
judge,  who  could  not  grant  the  same,  cannot 
defend,  especially  where  no  threatening  pre- 
ceded ;  and  where  it  is  clear  that  what  was  con- 
fessed was  founded  on  other  presumptions 
et  indicia.  Nor  is  this  relevant,  except  the 
pannei  could  offer  to  prove,  First,  Threatening, 
to  the  fear  whereof  he  yielded ;  £do.  That  he 
expressly  pactioned  that  this  confession  should 
not  operate  against  him,  which  is  very  clear 
from  fiossius,  tit.  '  De  confessis  per  torturam/ 
num.  12.  where  be  states  the  case,  and  con- 
cludes, that  a  spontaneous  confession,  though 
life  were  promised,  does  not  defend :  Nor  is 
the  guilt  less,  nor  the  truth  less,  that  a  judge 
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promise.  And  if  this  were  sufficient,  every 
judge  might  make  himself  king,  and  grant  re- 
missions at  his  pleasure!  And  though  this 
might  weigh  with  the  judge  who  promised ;  yet 
the  law  considers  the  party  confessing  still 
guilty,  and  so  does  never  secure  him. «  et  quod 

*  potest  condemn ari  tenent,  cinus  cod.  de  its 
'qui  ad  ecclesianv  effugiant,  Atciad.  lege  de 
'  verborum  significatiooe ;'  and  Claros  him- 
*elf  says,  That  *  Ego  suspicor  opinion  em  ceni 
'  esse  majus  communem  ;.'  hat  giving  his  own 
opinion  rather  as  a  private  man  than  as  a  law- 
yer, he  says,  '  Ego  taroen  non  condemnarem 
4  ad  mortem  nisi  aliis  indieiis  fuerit  gravatus. 

*  Ergo  reus  indieiis  gravatus,  est  morte  plep- 
«  tandos,'  which  is  most  just  and  reasonable. 
For,  though  the  law  be  jealous  where  a  meer 
silly,  innocent  confesses  to  a  judge,  who  may 
terrify  him,  or  hare  ane  interest  in  causing  him  to 
confess  to  lay  the  blame  off  his  friends,  yet 
where  the  confession  proceeded  from  a  person 
suspect  by  ail  the  world,  by  a  person  who  pub- 
licly in  all  places  since  has  owned  the  deed  ; 
who  (led  opon  that  account ;  who  was  taken 
with  unlawful  weapons,  unfit  for  his  profession, 
and  the  specific  weapons  which  committed  the 
attempt ;  who  condescended  upon  all  the  cir- 
cumstances, and  declared  that  he  gloried  in 
being  a  martyr  upon  that  account :  In  being 
seen  run  away  immediately  upon  doing  of  the 
deed  with  a  pistol  in  his  hand  ;  in  being  found 
outin  a  thousand  lies  and  prevarications  when 
he  was  examined ;  in  having  renewed  his  con- 
fession publicly ;  It  were  but  to  scorn  the  law 
and  massacre  mankind,  to  think  that  a  confes- 
sion so  adminiculat  should  not  bind  the  con- 
fessor, who  can  alledge  nothing  of  any  threaten- 
ing used  against  him  by  the  judge  to  whom  he 
confessed.  And  lawyers  do  in  that  Case 
consider  the  quality  of  the  judge  as  severe, 
unjust,  rigid,  or  partial :  but  the  confession  is 
nil  edged  to  be  made  here  upon  promise  of  life 
given  by  my  Lord  Chancellor,  whose  benign, 
gentle  temper  frees  him  from  all  suspicion. 
And  the  proponing  of  exculpation  acknow- 
ledges the  deed  to  be  done  by  Mr.  James 
Mitchtl  the  pannel,  against  which  the  protes- 
tation denying  the  libel  cannot  be  sustained, 
being  eontraria  fact;  as  is  evident  to  any 
rational  man  ;  and  that  the  pannel  cannot 
either  pretend  alibi,  nor  any  other  pretence  of 
error,  for  excusing  his  retractation :  so  his  ma- 
jesty's advocate  oppones  bis  confession,  bear- 
ing no  Qualification.  And  though  he  is  very 
secure  that  the  exculpation  cannot  be  proven,  yet 
since  it  is  notorly  known  that  he  is  the  com- 
mitter, and  that  this  may  be  a  preparative'  to 
other  panoefo,  against  whom  no  probation  is 
ordinarly  had,  but  confessions  tftcite  by  judges 
with  fair  and  gentle  promises,  be  mordicus  ad- 
heres to  the  relevancy.  For,  as  Bossiussays, 
4  Et  si  judex  dixerit  nihil  mali  eveniet  tibi  vel 

*  etiam  promittat  ut  Hberabitur  majus  tamen 
d  communis  est  'opinio  confessionem  valere 
^  quia  judex  etiam  poterat  ita  fingere  ad  ve- 
<  rttatem  inveniendam.'  And  as  this  is  most 
advaotagfiDU  to  the  cemjnonwealth  and  man- 


kind, so  there  con  be  no  hazard  to  a  private 
pannel,  since  if  he  can  hot  astruct  his  own  in- 
nocency,  or  the  reason  of  his  error,  by  bis  al- 
leriging  that  he  was  alibi,  or  that  there-was  se- 
vere threatenings  or  torture  used,  the  same  will 
still  be  allowed  to  qualify  Ips  confession. 
But  the  general  presumption  lies,  that  a  judge 
will  not  damn  his  own  soul,  stain  his  function, 
ruin  his  fame,  expose  himself  to  the  trrrors  of 
God  Almighty,  by  alluring  a  con  less  ion  from 
a  poor  innocent. 

As  to  what  is  objected  against  the  confession 
as  extrajudicial  and  before  ane  incompetent 
judge  :  itisreplyed,  that  confessions  are  of  all 
probations  the  most  infallible,  since  witnesses 
may,  but  it  cannot  be  presumed  a  man  will 
wrong  himself:  and  the  rise  of  that  maxime, 
that  extrajudicial  confessions  are  not  relevant, 
was  only  to  exclude  probation  upon  confessions 
emmitted  where  there  was  no  judjje  nor  no 
design  of  inquiry.  But  the  confessor  being 
loose  and  inconsiderate,  and  under  no  reason  of 
adrertance,  did  at  random  own  a  deed  of  which 
they  were  most  innocent,  either  for  ostentation 
or  to  please  the  company,  or  in  raillerie:  but 
to  say  that  a  man  should  not  be  judged  by  what 
he  deliberatly  confesses,  where  he  knows  the 
design  is  to  inquire  into  the  crime,  and  that  the 
event  must  be  a  criminal  trial,  is  without  all  foun- 
dation or  probability  of  reason :  nor  can  judges  or 
assisers  be  so  much  convinced  by  what  mistaken 
witnesses  will  say,  who  may  have  malice,  or  be 
bribed,  or  mistaken  ;  as  what  proceeds  from  a 
man's  own  breast  deliberatly  and  in  cold 
blood,  which  in  effect  is  oftentimes  theinspi-.  . 
ration  and  influence  of  Almighty  God,  who  to  ^ 
show  his  love  to  justice  and  kindness  to  man- " 
kind,  draws  even  from  the  greatest  of  male- 
factors die  clearest  confessions.  And  since 
men  do  not  use  to  bring  witnesses  when  they 
commit  crimes,  nor  can  the  nature  of  the  thing 
allow  probation  by  writ,  to  cut  off  confessions, , 
in  these  cases,  were  to  make  crimes  for  ever 
pass  unpunished,  and  to  make  law,  which  is 
founded  upon  principles  of  reason,  and  the  good 
of  the  common  wealth,  evanish  in  meer  terms 
of  art  and  hard  words,  contrar  to  the  design 
of  lawyers  and  the  solid  principles  of  sincere 
truth. 

That  this  confession  is  then  judicial  is  clear, 
being  taken  by  authority  of  the  privy  council, 
the  supreme  judicatory  of  the  nation,  and 
where  the  design  was  to  expiscate  this  truth. 
And  the  pannel  knew  that  he  was  upon  a  trial  for 
his  life :  nor  can  the  incompetency  of  that 
judicatory  be  here  aUedged,  since  as  the  session 
is  a  judicatory  meerly  civil,  so  the  council  is  a 
judicatory  above  both,  comprehending  the 
power  of  both.  And  being  so  far  competent 
in  tbe  cognition  of  crimes,  that  they  take  pre- 
cognitions in  criminal  causes ;  they  modify  and. 
qualify  the  sentences  of  the  Criminal  Court ; 
they  determine  intricate  cases  remitted  to  them 
be  the  justices  in  point  of  law.  And  the  king 
and  the  greatest  part  of  the  Criminal  Court 
being  there ;  it  were  absurd  to  think,  that  a 
confession  emitted  before  them  should  not  provey 
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And  if  in  a  precognition  a*pariy  should  confess 

.  and  to  the  trial  there  cease,  .what  could  be 

more  absurd  than  to  think  that  this  confession 

should  not  bind,  especially  seeing  confessions 

emitted  before  the  lords  of  session  in  cases  of 

'improbation,  and  decreets  following  thereupon, 

are  a  sole,  a  final,  and  plenary  probation  before 

the  justice  court  ?  Likeas  that  principle  in  law, 

'    that '  Confeslio  coram  Judise  incompetent*' 

.  does  not  hold,  is  where,  'Judex  estincompe- 

'  tens  tarn  ad  inquisitionem  quam  ad  accusati- 

*  onem,  as,  '  in  foram  penitential/  such  as 
Kirk  sessions,  or '  foram  mere  civile.  Neither 
of  which  can  be  said  in  this  case  where  the 
judge  before  whom  the  confession  was  emitted 
IB  the  ordinary  judge  of  inquisition,  and  trial  iu 
criminal  causes,  '  et  Judex  non  solum  juris- 
dictioois  prerogabilis ;'  but  a  judge  who  ori- 
ginally and  generally  examines  all  the  pannels 
of  Scotland.  Like  as  this  confession  was  made 
in  presence  of  his  majesty's  privy  council  and 
the  king's  commissioner,  in  whom  all  the  judi- 
catories of  the  kingdom  doe  eminentlie  reside. 
And  who  might  hare  sent  the  pannel  to  the 
scaffold  without  any  assise,  seeing « in  confiten- 
tem  nulla  sunt  partes  judicis.' 

Whatever  favour  may  be  allowed  to  retrac- 
tation of  confessions '  facta  ex  incontinent!,  ubi 
potest  docere  de  errore :'  yet  what  reason  can 
there  be  where  a  pannel  denies  without  shewing 
of  proofs  of  his  inuocency;  And  therefore 
Bossius,  tit.  de  confessic,  Num.  64.  concludes, 

*  Est  etiam  necessarium  allegare  errorem  cav 
terura  si  simpliciterrevocaveritconfessus  nonest 
audiendos.'  And  Num.  70.  he  adds,4  Quia  fateor 
quod  quis  non  auditur  simpliciter  dicendo  post 

-  confessionetn :  non  est  wum  quod  confes* 
1  sus  fui,  tamen  si  per  testes  coustare  potest  de 
innocentiamajus  attenditur  Veritas  qoom  con- 
tessio.'  And  since  Minors  inlaw;  are  obliged 
docere  de  error*,  when  they  revock,  it  were 
absurd  to  think  that  the  law  would  be  so  ridt- 
>  culous,  that  a  man  confessing  before  a  grave 
judicatory  should  have  liberty  to  retract  with- 
out shewing  any  reason  of  bis  retractation : 
and  the  guilt  rather  grows  per  mficiationem, 
and  by  that  impudent  lye,  than  it  lessened 
by  the  retractation. 

In  the  case  likewise  where  debates  are  con- 
cerning the  validity  of  a  confession,  lawyers 
consider  whether  what  was  confest  was  or  can 
be  adminlculat  by  other  collateral  probation, 
argumenta  et  indicia,  and  whether  the  proba- 
tion bo  vers  eimilU;  whereas  here  this  confes- 
sion isadminiculat  by  many  other  circumstances, 
such  as  persons  *ho  saw  him  ran  away,  by 
his  owning  of  the  principle  since,  by  his  fleeing, 
etc.  So  that  here  neither  can  he  instruct  why 
he  retracts,  and  the  thing  confest  is  adminicu- 
feUet  eircuimtantiUet  Micih.  As  to  the  ob- 
jection founded  upon  the  act  of  parliament,  that 
the  probation  must  be  in  presence  of  the  assise, 
it  is  replied,  that  the  whole  frame  of  that  act 
is  grossly  mistaken ;  for  the  design  of  that  act 
was  to  correct  a  barbarous  custom,  whereby 
accusers  were  allowed  to  solist  and  to  produce 
lo  thorn  such  writand  witnesses  as  the/  pleased 


for  probation  of  the  crime,  to  preclude  ike 
pannel  of  what  he  could  say  against  the  same, 
since  false  papers  might  be  thrown  in  as  con- 
fessions and  proofs*:  but  that  cannot  reach  in 
this  case,  where  a  confession  is  produced 
before  a  pannel  and  his  proctors,  and  tbej 
beard  to  object  against  the  same.  Nor 
can  it  be  urged  from  this  act  that  m 
paper  can  be  relevant  but  what  is  owned 
by  the  pannel  in  presence  of  the  assise  ;  for 
we  daily  see  that  fetters  produced  under  the 
pannel's  hand,  though  he  should  deny  bis  sub- 
scription, will  he  sustained:  and  it  will  bs 
sufficient  to  prove  by  witnesses,  that  ho  did  sub- 
scrive,  or  by  comparison  of  letters.  •  Likeas  this 
act  of  parliament  does  not  exclude  that  coin 
fessions  before  the  lords  of  session  in  matters  of 
falshood,  and  decrees  following  thereupon,  may 
not  probative  before  the  justices.  Like  ai 
confessions  taken  before  the  justices  though 
no  assise  be  present,  do  without  all  controversy 
and  debate  prove  the  crime :  ye^oerther  can  the 
justices  condemn  without  ane  assise,  nor  does 
that  act  of  parliament  militate  more  against 
that  case  than  agaiust  this.  And  in  the  case  of 
Finiay  Mac  Gibbon,  a  confession  taken  is 
the  Tolbooth  without  a  fenced  court,  and  be- 
fore one  judge,  was  found  sufficient  to  inferrthe 
pain  of  death  both  by  the  council  and  justice*. 
And  it  is  admired  bow  it  can  be  thought  that 
presumptions  can  be  sustained  as  the  founda- 
tion of  a  criminal  sentence :  as  we  daily  see ; 
and  that  witnesses  which  in  effect  are  .but  pre- 
sumptive, and  a  man's  own  confession  emitted 
seriously  and  in  cold  blood,  should  not  be  suf- 
ficient. And  as  there  could  be  nothing  mote 
dangerous  to  the  common-wealth  than  that 
crimes  should  be  thus  rendered  unsearchable; 
so  what  hazard  can  -there  be  to  the  people  oa 
the  other  band,  or  the  pannel,  when  they  are 
made  their  own  judges?  and  to  tako  off  ail 
possibility  of  danger,  itshall  be  allowed  to  them 
to  prove  error,  force,  innocence  or  mistake. 
Ana  this  probation  has  been  in  all  ages  asd 
nations  sustained  as  uncontraverted^  aa>  David 
ordained  the  person  who  said  be  had  kiMei 
Saul  immediately  to  be  execute  without  further 
inquiry,  giving  as  the  aadoabted  reason,  that 
he  had  condemned  himself  out  of  his  owa 
mouth ;  and  which  is  registrate  in  Soriptait, 
to  secure  the  image  of  God  against  those  who 
would  deface  it.  And  if  such  coaafcsaaoss 
should  be  sustained  in  any  case,  much  more  is 
this,  where  the  nature  of  the  crime  is  atrocamo» 
and  the  manner  of  the  discovery  eatraordinarif 
difficult.  And  if  either  atrocity  or  dtftcakt 
prevails  with  lawyers  to  retain  something  of  in 
ordinary  rigour  in  electing  clear  probation,  si 
we  see  *  in  criminibas  eiceptis  et  critninibss 
domesticis,'  nuscb  more  where  both  these  cos- 
cur,  ought  a  maa'a  own  confession  to  he  so- 
mitetd.  And  whereas  ordinarily  paooels  an 
penitent  first  when  examined,  the  horror  of  tht 
crimes  softning  their  hearts;  that  their  con- 
fessions then  should  not  prove  is  very  efraogt  i 
and  it  were  impossible  and  fruitless  to  expect, 
that  after  they  art  imprisoned  ameagst  a 
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pany  of  other  malefactors,  and  after  they  have 
a  kind  of  men  towards  the  la%  to  teach  them 
the  art  of  retractation,  and  that  their  con- 
•cience  turns  callus,  and  acquainted  with  the 
idea  of  their  own  crime,  a  sincere  confession 
may  be  then  expected  from  them. 

My  Lord  Advocat  declares,  he  does  not]  in- 
sist against  the  pannel  for  conversing  with  re- 
belt  at  this  time,  and  upon  the  shooting  at  a 
Bishop  or  Minister,  before  the  late  act  of  par- 
li anient,  anno  1670,  to  infer  ane  arbitrary  pu- 
nishment: and  insists  upon  mutilation  as  ca- 
pital upon  the  act  of  parliament  aneot  demem- 
bration, which  is  '  reddere  membrum  inutile/ 
And  a  man  is  as  much  dismembred  when  he 
Las  ane  useless  hand,  as  if  he  had  no  hand ;  and 
insists  upon  the  28th  act  pari.  ,3  James  4 
wherein  slaughter  and  mutilation  upon  fore- 
thought felony  sure  equiparate,  and  the  pannel 
declared  to  be  punished  by  death  in  both  these 
cases,  but  refers  the  punishment  of  mutilation 
to  be  qualified  by  the  justices,  according  to 
what  shall  be  found  here  proven,  and  to  what 
'has  been  in  custom  of  the  justice  court  formerly 
in  such  Cases, 

Sir  George  tockhart  duplyes,  That  the  libel 
is  no  ways  relevant,  as  founded  upon  the  fourth 
Act  16.  Pari,  king  Jr.  6*.  And  the  defeuce 
is  ao  ways  eleided  by  the  alleadgances,  con- 
tained in  tbe  reply.  For,  Primo,  The  Lords  of 
justiciary  would  be  pleased  to  take  notice,  that 
there  is  no  speciality  in  the  case  of  this  act  of 
%  parliament,  as  to  privy  counsellors ;  but  that 
it  extends  to  all  bis  majesty's  officers,  and  con- 
sequently the  meanest  officer  being  invaded  in 
the  terms  and  under  the  qualification  contained 
in  the  act  of  parliament,  might  plead  the  benefit 
thereof.  And  if  the  Libel  should  be  sustained 
in  general  terms  without  the  express  qualifica- 
tion iu  the  act  of  parliament,  the  simple  act 
of  invasion  of  a  Lion  Herauld,  though  nei- 
ther death  nor  wound  followed  on  it,  would 
infer  the  pain  of  death;  but  that  no  such 
thing  is  in  the  meaning,  nor  can  subsist  with 
the  act  of  parliament,  is  so  clear  and  evi- 
dent, as  it  was ,  impossible  for  tbe  wit  of  man 
to  express  tbe  qualification  to  be  libelled  and 
positively  proven  in  more  plain  and  direct  terms 
than  is  set  dqwn  in  the  said  act.  In  sua  far  as 
the  act  of  parliament  requires  be  way  of  provi- 
sion and  condition  in  the  statutory  part  thereof 
in  thir  termes ;  it  being  verifyed  and  proven, 
chat  any  of  the  said  counsellors,  sesstoners,  and 
officers,  was  pursued  and  invaded  for  'doing  of 
his  highness  service,  shall  be  punished  to  the 
death.  And  there  is  great  reason  and  necessity 
for  this  qualification,  because  the  act  of  parlia- 
ment intendingcontrary  to  the  general  cuatomsof 
nations,  and  of  this  kingdom,  in  all  other  crimes 
that  Conatus  et  attentatum,  which  is  only  re- 
levant in  tbe  crime  of  treason,  should  be  reputed 
Crimen  contummaium  in  case  of  invasion  of  any 
of  his  majesty's  officers.  Therefore  the  law  re- 
quires this  qualification  in  matter  of  fact,  that 
it  be  verified  that  the  person  invaded  was  doing 
his  majesty's  service.;  in  which  case  the  crime 


had  a  respect  in  the  construction  of  law,  as 
done  against  bis  majesty's  authority,  which  be 
was  then  executing.  And  this  qualification  in 
matter  of  fact,  that  it  was  fordoing  of  his  majes- 
ty's service,  is  norbere  so  much  as  libelled.  And 
in  tbe  common  opinion  of  all  lawyers,  as  may 
appear  by  Julius  Clurus,  §.  Assasinum,  Num. 
2.  •  Ubi  agitur  de  imponenda  poena  alicujus 

*  constitution^  specialis  requiritur  quod  concur* 
1  rent  omnos  qualifications  de  quibus  in  ipsa 
'  constitutions'  And  quest.  85.  Num.  0.  he 
has  tbe  same  words,  *  Ubi  agitur  ad  imponenda 

*  poena  alicujus  specialis  constitution  is  oportet 
'  quod  in  eo  casu  verificentur  omnes  qualitatef 
'  in  ipsa  constttuuone  expscssas,  alias  pesna  non 
.'  committatur,et  hssc  (says  he)  est  .doctrine  com- 
'  munitur  ab  omnibus  recepta,'  and  most  especi- 
ally when  it  is  not  ane  intrinsic  quality  and  aggra- 
vation, but  where  it  is  a  qualification  [required  x 
by  law  itself  as '  intrigans  delicti/ and  as  Gomes 
says,  it  is  '  alterativuto.  pane/  end  therefore  it 
must  be  tot  idem  verbis  libelled  and  positively 
proven. 

And  as  to  (hat  pretence  that  it  is  presumed 
and  inferred-  from  the  circumstances,  and  the 
way  and  manner  of  the  committing  of  the  fact 
itself,  and  that  proposition  and  design  cannot 
be  otherwise  proven  nisi  per  indicias  et  conjee* 
turns :  It  is  duplyed,  That  the  qualification  re- 
quired by  the  act  of  parliament  is  toto  c&lo  dif- 
ferent from  the  design :  For,  if  a  person  did 
invade  any  of  his  majesty's  officers  in  doing  of 
bis  majesty's  service,  and  would  pretend  that 
be  hod  no  design  to  invade,  certainly  the  pre* 
tence  were  absurd.  .  And  in  that  case  the  de? 
sign  '  presumitur  ex  nature  attentati:'  But  the 
discharging  of  his  majesty's  service  is  not  a  de-* 
sign,  but  a  matter  of  fact,  which  consists  in  ane 
extrinsic  action,  and  must  be  proven,  and  may 
and  does  often  occur.  As  for  instance,  if  a 
magistrate  should  be  invaded  in  the  actual  exe- 
cution of  his.  majesty's  authority,  or  if  tbe  in- 
vader should  be  so  transported  with  rage,  as 
when  he  invades  a  judge,  to  tell  htm,  that  it 
was  because  he  has  unjustly  decerned  s  These 
and  the  like  cases  are  indeed  the  terms  of  the 
act  of  parliament.  And  there  simple  invasion, 
though  no  wounds  followed,  being  directly  le- 
velled against  his  majesty's  authority,  '  nudus 
'  con  at  us  et  e&ectus  delinquendi  reputatur  pro 
4  eftectu.'  And  as  this  is  clear  from  the  ex* 
press  words  of  the  act  of  parliament,  and  which 
being  '  in  materia  correctoria  et  criminal*,'  is 
strictly  to  be  interpret ;  so  it  is  unanswerable 
evidenced  from  the  act  of  pari,  king  Cb.  1.  of  m 
blessed  memory,  by  which  it  is  provided,  that 
the  invasion  and  violence  done  to  ministers 
it  punishable,  conform  to  the  act  of  par- 
liament 1587,  to  which  it  relates,  which  is 
confiscation  of  moveables,  and  declares  that 
the  said  act  is  to  be  extended  to  archbishops 
and  bishops,  from  which  the  pannel's  . proctors 
argue  'thus,  if  by  the  posterior  act  of  parliament 
in  anno  1633,  the  invasion  nnd  violence  done  to 
archbishops  and  bishops  is  not  punishable  with 
the  pain  of  death,  but  only  ane  arbitrary  pa- 
lushjneat,  how  is  it  possible  that  the  4  Act 
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Pari.  16  Ja.  6.  should  infer  the  pain  of  death 
upon  the  invasion,  as  it  is  circumstantial  and 
libelled,  wherein  nothing  is  libelled  but  that 
the  archbishop  was  invaded,  who  was  a  privy 
counsellor,  and  not  the  quaJi 6 cation  that  is 
required  by  the  act  of  parliament,-that  it  was 
for  doing  of  his  majesty's  service  ? 
f  As  to  that  ftlleadgance,  That  the  pannel  can- 
not condescend  upon  any  private  ground  of 
quarrel  or  other  reason  why  he  did  invade  the 
archbishop :  It  is  answered,  if  this  alleadgance 
were  sustained,  it  were  contrar  to  the  act  of 
parliament  libelled v  upon,  which  does  not  re- 
quire the  pannel  to  prove,  but  says  that  it  must 
be  tried  and  verified,  that  the  invasion  was  for 
doing  of  his  majesty's  service;  and  so  his  ma- 
jesty's advocate  must  prove  the  samen  by  a 
clear  and  positive  probation,  as  a  point  in  mat- 
ter of  fact. 

As  to  that  pretence  that  the  pannel  did  glory 
that  he  had  committed  the  fact  and  invasion 
libelled,  and  endeavoured  to 'justify  the  same, 
and  persuade  others  that  it  was  lawful:  It  is 
duplied,  That  as  the  saids  qualifications  are  al- 
together disowned,  so  they  are  no  ways  the 
qualifications  in  matter  of  fact  required  by  the 
act  of  parliament,  viz.  That  the  invasion  and 
violence  was  for  doing  of  his  majesty's  service, 
which  is  indispensibly  required   upon  the  rea- 

*  tons  abovementioned,  otherways  the  act  of 
parliament  should  have  said  no  more,  but  that 
all  invasions  of  his  majesty's  privy  counsellors, 
or  other  officers,  should  be  punished  with  the 
pain  of  death;  whereas  the  act  of  parli  ment 
thought  it  fit,  neecssar  and  just  for  all  mens 
security,  that  a  single  act  of  invasion  of  any  of 
his  majesty's^omcers,  however  it  might  be  pu- 
nished pctna  ar bit r aria ^  yet  should  not  import 
or  infer  the  pain  of  death. 

In  sua  far  as  the  Dittay  is  founded  upon  the 
common  law,  and  that  it  is  A*sai$inum,  in 
which  '  Conatus  et  attentatum  habentur  pro 
*crimine  consummate:'  It  is  answered,  the 
Dittay  is  no  ways  relevant}  because  it  is  not 
founded  upon  any  law  or  net  of  parliament  of 
tliis  kingdom.  And  the  common  Roman  law 
cannot  be  the  foundation  of  criminal  Dittays, 
whereby  to  draw  in  hazard  the  lives  of  any  of 
Lis  majesty's  subjects.    Like  as  there  is  clear, 

'  express  and  positive  acts  of  parliament  to  the 
contrar,  as  the  48  act  of  pari.  3  Ja.  act  79 
pari. .  9  Ja.  4.  Declaring  that  the  laws  of  no 
other  realm  are  to  be  regarded,  especially 
whereupon  to  found  criminal  indictments. 
And  albeit  by  the  common  law  Conatu*  in 
komicidio  especially  where  it  was  ttomicidium 
dolosum,  and  designed  to  be  committed  *  prodi- 
4  torie  et  per  insidias'  was  punished  as  Crimen 
consummatum;  yet  all  lawyers  agree,  as  may 
appear  by  Julius  Clarus,  Quest.  102,  Farm. 
Quest.  80,  and  by  the  authorities  by  them  cited, 
That  by  the  generol  custom  of  all  nations, '  in 
*  omni  genere  bomicidii  affectus  conutus  et  at- 
'  tentatuin'  is  not  punishable '  poena  ordinaria 
'  delicti,9  and  so  cannot  infer  a  capital  punish- 
ment or  pain  of  death,  as  is  concluded  in  this 
indictment.    As  to  that  pretence  that  the  crime 
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libelled  is  the  crime  of  assassination,  in  which 
'  nndus  conatus'  is  sufficient,  especially  *  u 
'  devenerit'ad  actum  proximum:'  It  is  answer- 
ed, prtmo,  That  all  lawyers  agree  in  this,  that 
*  crimen,  assasinii'  is  only,  where  a  person  does 
hire  or  conduce  another  to  commit  the  same 
'  iuterveniente  pretio.'  And  for  which  Julius 
Clurus,  §  Absasinium,  where  he  so  descrives 
the  crime.  And  Matheus  de  Criminibus  doe* 
so  descrive  the  same,  and  does  expressiv  assert 
that  unless  money  or  reward  intervene,  the 
crime  of  assassination  cannot  be  committed, 
where  the  words  are, '  Oedideram  tamen  nisi 
'  merce  certa  et  sceleri  proposita  et  constitota 
'  fuerit  sive  in  specie  seu  corpore  sive  in  pecu- 
'  nia  numerata  non  posse  enim  videri  assasi- 
'  nium.'  And  there  is  no  lawyer  extant  did 
ever  otherways  descrive  the  crime;  and  there 
is  great  reason  why  money  or  reward  should 
be  considered  in  the  constitution  of  this  crime, 
because  the  law  did  consider  the  crime  with 
respect  to  the  hazard ;  and  the  hazard  lay  where 
persons  were  hired  or  conduced  by  infidels  giv- 
ing money  or  other  reward  to  kill  Christians. 
And  albeit  even  in  the  proper  crime  of  assassi- 
nation itself  in  some  particular  nations,  where 
the  said  crime  was  too  frequent,  asv  in  Italr, 
Conatus  is  punishable:  Yet  Julius  Clarus  in 
the  same  §  and  others  does  maintain,  that  by 
the  general  custom  of  most  nations,  in  the  pre- 
cise crime  of  assasination, '  Conatus  seu  atten- 
'  t  a  turn'  is  not  punishable  with  the  pain  of 
death.  But  the  pannel  has  no  reason  to  insist 
upon  this;  the  matter  of  fact  libelled  being  do 
ways  the  crime  of  assassination,  but  only  that 
which  lawyers  call  a  design  to  commit  murder, 
proddorie  et  per  insidia$.  In  which  all  agree, 
that  by  the  custom  of  all  nations  *  Conatus 
'  faciendi  non  reputatur  pro  facto.' 

As  to  that  point  of  the  Dittay  founded  upon 
the  mutilation  of  the  deceast  bishop  of  Orknev, 
conform  to  the  28  act  pari.  3  James  4.  It  is 
answered,  that  denying  that  the  deceast  bishop 
of  Orkney  was  mutilate  so,  albeit  it  could  be 
proven,  it  caunot  infer  the  pain  of  death  ;  First, 
because  it  is  clear  by  the  said  act  of  parlia- 
ment, that  it  is  not  in  the  case  of  mutilation, 
but  demembration.  And  it  were  a  stranpe 
imagination  to  think  that  if  a  party  were  muti- 
late, or  lost  a  finger,  that  the  pain  of  death 
could  be  inferred.  Aad  there  is  a  great  diffe- 
rence betwixt  mutilation  and  demembration  : 
Mutilation  being  onlyane  inability  or  privation 
of  the  use ;  whereas  demembration  is  the  tntire 
loss  of  the  member.  And  it  is  a  principle  in 
law,  that  acts  of  parliament,  especially  <  in  cas-i 
'  criminale  et  capital*/  cannot  be  "extended 
1  de  casu  in  casuin  etiam  ex  veritnte  vei  pa ri- 
'  tate  ratio nis ;'  and  that '  Cortici  verborum 
'  adherendtim  estet  Casus  omissus  habetnr  pro 
'  omissa.'  And  here  there  is  no  parity  <of  rea- 
son, both  the  prejudice  and  deformity  being  far 
greater  in  demembration  than  mutilation. 

And  whereas  it  is  pretended,  That  thooph 
the  pannel's  confession  had  been  '  dicite  sub 
1  spe  impumtacis,*  that  yet  it  is  not  sufficient 
whereupon  to  liberate  from   capital  punisk- 
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inept,  because  a  judge  caunot  remit  a  crime: 
And  that  Bossius  and  others  are  clear,  That 
notwithstanding  of  any  such  confession  upon 
promise  of  impunity,  yet  a  judge  might  and 
ought  to  condemn  '  ad  poenam  ordinarjam 
'  delicti ;'  it  is  answered, '  The  pretence  does 
sot  eleid  the  v defence,  because,  supposing  it 
should  be  proven  that  the  confession  was 
'  elicite  sub  spe  veniae/  and  upon  assurance  of 
life:  Such  a  confession  so  elicite,  cannot  be  a 
ground  whereupon  to  violate  the  faith  and  im- 
punity given;  and  far  less  can  such  a  confes- 
sion (though  any  could  be  proven)  being  re- 
tracted he  considered  as  a  confession  :  And  as 
to  which  law  and  lawyers  are  very  clear  and 
positive.    The  law  is, '  Lex.  S.  Cod.  de  custode 

*  reorum,*  and  '.lawyers,  as  may  appear  by 
Matheus  de  Criminibas,  Quest.  16,  where  his 
express  words  are,    '  Querunt   an    Confessio 

*  proruissa  iinpunitate  et  spe  venis  elicita  suf- 
'  nciet  ad    condemcandum?    Respondendum, 

*  Non  sutficiere,  tametsi  eoim  in  Judicis  potes- 
'  tate  non  sit  promittere  impumtatem  adeoque 
*ex  promisaione  non  obligatur,  taraen  dolo 
'ex  tort  a  est,  et  per  hanc  fraud  etn  etiam  inno- 

*  ceutes  illaqueari  possunj/  And  Bossius  in 
that  title  De  Confessis,  after  he  has  stated  the 
case,  resolves  it  thus,  *  Tut i us  tanien  est  ut  di- 

*  cam  us  require  re    perseveramiain    et  est   ex 

*  mente  Doctorum  et  cum  ratione  quin  negari 
'  non  potest  quin  talis  Confessio  sit  obumbruta,' 
and  says,  it  were  against  humanity  itself  to  con* 
demn '  ad  panam  ordinariam  delict?  in  such  a 
case.  And  Julius  Clarus,  cited  be  his  majesty's 
advocate,  says,  (  Ego  non  condemnarem  ad 

*  mortem/  and  which  is  indeed  the  constant 
and  irrefragable  opinion  of  all  lawyers,  and 
practice  of  all  criminal  tribunals.  And  where- 
as it  is  pretended,  that  Julius  Clarus  subjoins 
these  words, '  Nisi  aliis  indiciis  sit  gravatub,' 
and  his  majesty's  advocate  condescends  upon 
several  presumptions :  It  is  answered,  that  if 
his  majesty's  advocate  will  lay  aside  the  con- 
fession, and  adduce  such  a  presumptive  proba- 
tion, whereupon  the  pannel  may  be  condemned, 
then  he  may  plead  the  benefit  of  that  qualifica- 
tion :  But  the  presumptious  condescended  upon 
any  remote  conjectures,  and  no  ways  conclud- 
ing ;  and  the  pannel  after  the  alledged  com- 
mitting of  the  fact,  did  return  and  live  peace- 
ably for  several  years,  and  denys  the  fact,  and 
cannot  otherways  be  convict  thereof.  And  if 
any  pretended  confession  should  be  made  use 
of,  either  per  $e,  or  in  modum  adminiculi,  it 
cannot  be  divided  from  the  quality  under  which 
it  was  granted,  which  the  pannel  offers  to  prove, 
was  upon  express  assurance.  And  whereas  it 
is  pretended,  that  the  granting  of  ane  assurance 
and  impunity  is  upon  the  matter  a  remission 
which  no  inferior  judge  can  grant,  but  that  not- 
withstanding he  may  and  ought  to  condemn  ; 

-it  is  answered,  prima,  it  will  appear  by  the  pro- 
bation of  what  character  and  quality  the 
granUr  of  the  assuranoe  was. 

%do.  Lawyers  do   not  consider  whether  a 

judge  potest  veniam  concedcre,  or  remit  a  crime : 
But  a  confession  beiug  elicite  tub  spe  tenia,  is 
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not  a  full  and  absolute  confession,  but  a  quali- 
fied, and  cannot  be  made  use  of,  and  ih« 
quality  not  performed  and  made  good.  And  it  - 
were  a  prejudice  to  public  interest,  and  a  way 
to  preclude  the  ingenuity  of  all  confessors,  if 
notwithstanding  of  the  interposition  of  public 
faith  and  the  granting  of  assurances,  and  the 
eliciting  of  confessions  sub  spe  venia,  these  con- 
fessions might  be  made  use  of,  and  the  quality 
and  condition  upon  which  it  was  omitted  al- 
together neglected,  which  is  downright  incon-  - 
sistent  with  the  opinion  of  lawyers  and  the 
practices  and  customs  of  criminal  judicatories. 
As  to  what  is  pretended,  that  though  this 
confession  "be  not  emitted  before  the  lords  of 
justiciary,  yet  it  was  not  extrajudicial  or*  re- 
vocable, because  it  was  deliberately  given,  and 
before  a  committee,  who  had  authority  from 
the  lords  of  his  majesty's  privy  council:  It  is 
answered,  this  point  is  of  extraordinary  import- 
ance and  consequence,  as  to  the  lives  and  for- 
tunes of  his  majesty's  subjects,  and  as  to  the 
lords  of  justiciary  and  the  procedure  of  the  in- 
quest, who  are  judges  to  the  probation ;  and 
therefore  it  is  represented  in  behalf  of  the  pan- 
nel, That  admitting  any  pretended  confession 
should  be  produced,  yet  if  it  was  not  emitted 
before  the  lords  of  justiciary  it  is  not  a  judi- 
cial but  ane  extrajudicial  confession;  et  Jidcm 
nonfacit,  as  to  the  probation  of  the  crime.  As 
to  which,  pruno,  There  is  an  universal  concord 
in  the  opinion  of  all  lawyers,  and  in  the  prac- 
tice and  customs  of  criminal  judicatories,  and  * 
as  to  which  the  lords  of  justiciary  are  desired  to 
cast  their  eye  upon  all  who  have  written  upon 
this  point.     And   as   Clarus   says,  *  Non   in- 

•  venies  dissentientem  in  mundo;*  and  it  is 
Strange  that  all  lawyers  and  the  custom  of  all 
nations  should  have  hallucinat  in  this  point. 
For  which  the  pantiel's  proctors  cites  Jul^s 
Clarus,  Quest.  55  Tarm.  Quest.  81,  and  many  , 
others.  * 

2do.  Lawyers  are  liltewnys  clenr,  that  con- 
fessions emitted  «  coram  juJice  competente  tyed 
4  non  sedente  pro  tribunali,*  is  hut  ane  extra- 
judicial confession,  and  much  more  where  it  is 
'  confessio  emissa  coram  judlce  incompetente.* 
And  when  the  question  is,  who  is  to  be  repute 
judex  incompetent ;  it  is  positively  resolved, 
That  omnes  judex  is  incoinpctcns  who  could  not 
proceed  ad  condemnandum,  as  to  the  crime 
anent  which  the  coufession  is  emitted.  And 
certainly  though  any  confession  were  produced 
emitted  before  a  committee  of  the  lords  of 
privy  council,  they  have  no  criminal  jurisdic- 
tion so  as  to  proceed  '  ad  cond'  mnatidurn  In 
4  crimine  capitale;*  that  bein*  clear  by  Craig.  - 
dieg.  8,  that  *  ex  eorum  Stntutis  nee  periculum 
'  vitse,    heredit-itis    aut    omnium   iortu.  unrui 

*  subire  posse.'  And  whereas  it  is  urged  that 
the  lords  of  Privy  Council  have  a  mixed  juris- 
diction, and  may  proceed  be  way  of  pre  cog- 
nition '  et  per  modum  inquisitionis,'  and  may 
resolve  doubtful  cas«s  and  qualify  sentences  i 
It  is  answered,  That  it  is  not  denied  but  the 
lords  of  privy  council  have  and  do  very  well 
deserve  that  jurisdiction ;  but  as  to  criminal 

4L 
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probation,  and  who  are  to  proceed  upon  oath, 
and  whose  consciences  are  to  be  satisfied  and 
instructed  as  to  the  way,  manner,  condition 
and  terms  whereupon  such  confessions  were 
eiicite ;  alt  which  are  concealed  where  there  is 
nothing  produced  to  them  but  a  confession 
taken  without  their  presence,  especially  seeing 
the  panuel  alleadgea  and  offers  to  prove  that 
several  points  of  fact  and  other  particulars, 
were  condescended  upon  and  declared,  none 
of  which  are  mentioned  in  this  pretended  con- 
fession ;  all  which  should  have  been  insert,  and 
could  not  be  divided  as  being  in  articvloconnexa. 
And  whereas  ic  is  pretended  that  decreets 
pronounced  before  fords  of  session,   is  Pro- 
bat  in  probata;   whereupon  assizers  may  and 
ought  to  condemn :  it  is  answered,  the  argu- 
ment is  in  materia  disparala,  and  does  not  con* 
cern  the  matter  of  confession,  and  is  only  in 
the  special  case  of  falsehood,  and  that  opon  a 
special  reason,  because  the  investigation  of 
falsehood  depended  upon  a  trial  and  concourse 
of  mauy  and  violent  presumptions,  which  may 
require  a  long  tract  of  time  and   examination 
of  parties  and  witnesses.    It  were  impossible 
that  such  trials  could  be  addaced  before  ane  in- 
quest ;    these  depending  several  years  many 
times  before  the  session  before  they  can  be 
brought  to  a  close :  and  therefore  law  and  cus- 
tom in  that  case  has  sustained  a  decreet  of  the 
Lords  of  session  as  a  probation  in  Indicia  crt- 
minale;  but  it  is  absolutely  deoyed  thai  it  would 
in  any  other  crime.  And  certainly  if  the  crime 
of  theft  were  pursued  civilly  before  the  Lords 
of  session  ad  damnum  et  interme,  though  the 
theft  should  be  proven  or  confest  before  tbe 
Lords  of  session,  it  would  not  *  fidem  facere  in 
Judtcio  criminale,'  as  is  evident  by  tbe  autho- 
rity of  lawyers  who  agree,  that '  acta  probatoria 
in  uuo  processu  fidein  non  facit in  alio  ;'    Nay, 
which  is  more, '  acta  probatoria  in  uno  pro- 
cessu fidera  non  facit  in  alio  processu  coram 
eodem  Judice.'    And  as  to  the  instance  of  the 
Practigue  of  Mac  Nabb,  the  Pannei  oppose* 
the  same,  wherein  there  were  depositions  o*. 
witnesses  ;  and  though  many  times  io  the  ad- 
journal books,  the  cases*  of  confessions  emitted 
has  been  obtruded,  yet  it  cannot  be  instanced 
that'  ever  the  Lords  of  justiciary  did  by  inter- 
loquitor  sustain  the  same  as  probation  ;  bat 
on  tbe  contrar  it  does  appear  in  the  case  c* 
Fraser,  in  the  year  1641,  that  sirThonaas  Hope 
being  theii  his  majesty's  advocate  itonlarrri 
that  a  confession  emitted  before  a  sheriff  depnte 
who  has  a  criminal  jurisdiction  in  some  cases 
in  the  terms  allowed  by  law,  and  who   beyond 
all  doubt  is  judge  competent  per  median  me*** 
ritionit ;  yet  so  convinced  was  he,  that  k  was 
ane  extrajudicial  confession,  that  he  only  insisted 
therein  in  modum  admmicvH,  and  joined  it  wits 
the  other  probation  mentioned  in  that  Prmcti- 
que  which  was  per  se  convincing  and  sufficient  ; 
As  also  since  his  majesty's  happy  restoration  is 
the  case  of  one  Robertson,  although  the  con- 
fession was  emitted  before  one  of  the  Lords  <* 
justiciary  and  his  majesty's  advocate    for  the 
time;  yet  he  was  so  convinced  of  the  insonV 


jurisdiction  in  capital  crimes,  it  is  only  com- 
petent to  the  lords  of  justiciary:  And  the  pre* 
cognitions,  or  previous  inquisitions,  tend  not 
ad  condemnationem,  but  only  as  to  this,  whe- 
ther to  stop  or  remit  to  the  lords  of  justiciary. 
And  nothing  is  considered  as  a  judicial  confes- 
sion, but  where  there  is  for  ma  lu*  processus,  and 
.  where,  a  party  is  called  '  coram  judice  compe- 
'  tente,r  and  is  '  sub  instante  periculo  vita,' 
and  knows  that -the  infallible,  import  of  his 
confession  is  to  that  very  effect  tor  his  con- 
demnation, none  of  which  can  be  pretended 
where  the  confession  is  emitted,  '  coram  judice 
4  incompetente  ad  condemnandutn.' 

And  whereas  it  is  alleadged,  That,  a  confes- 
sion in  the  opinion  of  lawyers  cannot  be  re- 
tracted, unless  the  party  could  docere  de  errore, 
and  purge  his  innocency,  and  did  it  ex  inconti- 
nentia It  is  answered,  the  alleadgance  is  ground* 
less  ;  for  though  confession  were  emitted  '  co- 
1  ram  judice  competence  pro  tribunali/ it  might 
be  retracted  ex  incontinenti  if  he  were  able 
docere  de  errore ;  And  there  is  no  lawyer  ever 
required  it  in  other  terms.  But  where  the  con- 
fession is  emitted  «  coram  judice  incompetente 
c  fidem  non  facit  quoad  probationem  indjeti/ 
and  may  be  retracted  either  ex  incontinenti  or 
ex  intervallo,  and  without  shewing  of  any 
error  or  purging  of  innocence,  such  confessions 
in  law  amount  not  to  any  probation,  no  more 
than  as  lawyers  argue  .if  the  depositions  of 
witnesses  taken  in  wnojudicio  would  fidem  fa- 
cere  either  in  '  casu  civile  aut  crimiuale  in  alio 
*  'judicio.'  And  certainly  there  is  Jess  reason 
for  confessions  where  parties  disown  the  same, 
and  retracts  them  if  emitted.;  and  much  more 
here*  where  tbe  pretended  confession  was  eiicite 
sub  «/*  veniaj  so  far  Was  the  pannel  from  think- 
ing that  the  emitting  of  this  confession  was  in 
order  to  condemnation,  specially  seeing  it  nei- 
ther is,  nor  can  be  proven,  that  the  said  pre- 
tended confession  was  so  much  as  judicially 
given  in  face  of  privy-council,  where  bis  grace 
the  duke  of  Lauderdale;  being  then  his  ma- 
jesty's commissioner,  was  present:  And  though 
it  were,  the  panneKs  proctors  will  not  debate 
the  import  of  his  grace's  commission,  but  re- 
mits the  same  to  the  commission  itself,  m  case  it 
be  offered  to  be  proven,  that  the  confession  was 
emitted  before  him,  and  the  lords  of  privy- 
council. 

And  whereas  it  is  alleadged  that  the  act,  9 

Karl,  king  James  6,  ordaining  all  probation  to 
e  led  in  presence  of  the  assize,  does  not  con- 
cern tbe  case,  and  is  misunderstood,  seeing 
here  the  confession  will  be  produced  in  pre- 
sence of  the  assize:  It  is  answered,  The  act  of 
parliament  is  clear  to  the  contrar,  and  can  ad* 
mit  of  such  interpretation.  For  albeit  the  nar- 
rative of  the  act  of  parliament  was  only  causa 
impukiva,  and  the  statutory  part  of  the  act  of 
parliament  is  clear  and  positive,  that  all  proba- 
tion should  be  adduced  in  presence  of  the  as- 
size, who  are  judges  of  the  probation.  And 
of  all  other  probation  there  is  the  greatest  rea- 
son, that  the  very  act  of  confession  should  be 
iu  presence  of  the  assize,  who  are  judges  to  the 
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eiency  of  the  same,  that  after  it  was  produced 
per  modum  probationii,  he  took  up  roe  samen 
even  in  that  state  of  the  process  when  the 
assise  was  sworn,    A°d  as  to  the  instance  of 


divinity  in  David's  practice,  it  does  not  concern 
the  point  of  law,  and  cannot  be  made  appear 
that  the  party  retracted  his  confession ;  and  it 
is  a  Practique ;  that  eitiier  nimium  or  nihil 
probat.    In  respect  whereof,  &c.  \ 

The  Lords  commissioners  of  justiciarie  con- 
tinue the  advising  of  this  debate  till  the  ninth 
day  of  this  instant,  at  two  o'clock  in  the  after- 
noon; and  ordains  assizers  and .  witnesses  to- 
attend  ilk  person  .under  the  pain  ofanehundreth 
jnerks. 

The  said  day  John  Graham  post-master,  Pa- 
trick Graham  his  brother, -Keith  of  Ludgo- 

harne,Mathew  Colvil  writer  in  Edinburgh,  Alex- 
ander Levingstone  ensign  to  captain  Wynrhaine, 
Walter  Kennoway  merchant  iii  Edinburgh, 
James  Fletcher  of  New  Cranstoun,  John  Ach- 
moutie  ensign  to  the  Castle  of  Edinburgh,  being 
ofttimes  called  to  have  compeared  before  the 
Lords  commissioners  of  justiciary  this  day  and 
place  in  the  hour  of  cause  to  have  past  upon 
Mr.  James  Mitchel's  assize,  as  they  who  were 
lawfully  cited  to  have  made  their  appearance 
for  the  effect  foresaid,  lawful  .time  of  day  bidden, 
and  they  nor  none  of  them  enterand  nor  ap- 
peirand  ;  the  Lords  commissioners  and  iusii- 
ciarie  therefore,  be  the  mouth  of  Gihert  Mair, 
macer  of  court,  decerned  and  adjudged,  the 
forenamed  persons  and  ilk  ane  of  them  to  be 
in  ane  unlaw  and  amercement  of  ane  hundreth 
nierks  Scots,  which  was  pronounced  for  doom. 

Curia  Justiciarie  S.  D.  M.  Regis  tenta  in 
Pretorio  Borgi  de  Edinburgh,  Nono  die 
MensisJan.  1678,  Per  honorabiles  viros 
Dominos  Archibald  urn  Primrose  de  Car- 
ingtoun  Justiciarium  Generalem,  Jacobum 
FoucJis  de  Coliotoun,  Robertum  Nairn  de 
Strathurd,  Joannem  Lockbart  de  Castle- 
hill,  Davidem  Balfour  de  Ferret,  et  Tho- 
mam  Murray  de  Glendoick,  commissio- 
fiarios  Justiciarisc  dicti  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Intran*  Mr.  James  Mitchel,  Prisoner. 

Indicted  and  accused  for  the  crimes  of  assa- 
aination,  invading  of  privy  ^counsellors,  minis* 
ters  and  others,  ut  in  die  precedente. 

Purtuer,  Sir  George  Mac  Kenzie  of  Rose- 
haugh,  our  sovereign  Lord's  advocate, 

Proctors  in  defence, — sh*  George  Lockhart, 
Mr*  John  Eleis,  Mr.  John  6  tew  art. 

The  Lords  Commissioners  of  justiciary  hav- 
ing considered  the  Dittay  and  debate  relating 
thereto,  find  that  article  of  the  Dittay  founded 
upon  the  4th  act,  16  Pari,  king  James  6  bear- 
ing the  panoel's  invading  by  shooting  and  firing 
of  a  pistol  at  bis  grace  the  archbishop  of  St. 
.  Andrews,  a  privy  counsellor,  -for  doing  of  bis 
majesty's  service,  relevantly  libelled,  his  ma- 
jesty's advocate  proving  the  presumption  in 
Vis  reply,  ra.    That  the  pannei  said  that  he. 


did  make  the  same  attempt  and  invasion  be* 
cause  of  the  arehbishop  his  persecuting  those 
that  were  in  the  rebellion  at  Pentland,  or  some 
words  to  that  purpose,  relevant  to  incur  the % 
pain  contained  in  the  foresaid  act  of  parlia- 
ment, and  remit  the  samen  to  the  knowledge  of 
ane  assize. 

And  likewise  find  that  part  of  the  Dittay 
aneut  the  invading -of  bishops  and  ministers, 
relevant  to  infer  ane  arbitrary  punishment,  and 
remit  the  samen  to  tlie  knowledge  of  an  assizr. 

And  siclike  that  article  of  the  Dittay  aneot 
the  invading,  wounding  and  mutilating  of  the 
bishop  of  Orkney,  relevant  to  infer  ane  arbi- 
trary punishment,  and  remit .  the  samen  to  the 
knowledge  of  an  assize. 

And  also  having  considered  that  part  of  the 
debate  anent  the  panneTs  confession  made  and 
emitted  before  ane  committee  appointed  by. 
authority  of  council  to  receive  it,  ana  thereafter 
adhered  to  and  renewed  in  presence  of  his 
majesty's  high  commissioner  and  lords  of  privy 
council  convened  in  council,  find  it  is  judicial 
and  cannot  be  retracted. 

And  also  having  considered  the  debate  and 
Defence  against  the  said  confession,  via.  That 
the  same  was  emitted  upon  promise  or  assu- 
rance of  impunity  of  life  and  limb,  find  the 
samen  relevant  to  secure  the  pannei  as  to  life 
and  limb,  reserving  to  the  Commissioners  of 
justiciary  to  inflict  such  arbitrary  punishment 
as  they  shall  think  fit,  in  case  the  defence  shall 
be  proven,  and  remits  the  samen  to  the  know- 
ledge of  ane  asaiiei. 

Jljjisa.— Gordon  of  Cajrneborrowe,  David 
Burnet,  merchant  in  Edinburgh,  James 'Wood 
at  the  College  Port,  Chan.,  David  Forsyth, 
taylor,  Robert  Campbel,  apothecary,  captain 
Andrew  Dick,  David  Bruce,  gent.,  John  Hay  of 
Baro.  Thomas  Comlie,  vintner,  Mr.  Alexander 
Achinoutie,  ejuigne,  capt.  John  Sinning, 
vintner,  Alexander  Levingstone,  ensigne^  Wil- 
liam Steinson  younger,  merchant,  Charles  Scot 
of  ,Bonnietoun,  Peter  Wisbart,  lieutenant. 
The  assize  lawfully  sworn,  no  objection  m  the  . 
contrar: 

His  majesty's  advocate  for  probation  adduced 
the  pannel*s  own  Confession,  with  the  witnesses 
after  deponing ;  of  the  wbilk  Confession,  fht 
tenor  follows : 

'  Edinburgh,  10  Feb.  1674.  In  presence 
'  of  the  lord  chancellor,  lord  register,  lord  ad* 

<  voeate,  and  thesaurer  depute,  Mr.  James 
'  Mitcbel,  prisoner,  being  called,  did  free!?  con- 
/  fess  he  was  the  person  who  shot  the  pistol  at 
'  the  archbishop  of  St.  Andrews,  when  the  bishop 

<  of  Orkney  was  hurt  therehy,  in,  the  year  1668, 
*  and  depones  upon  oath,  that  no  living  creature 
'  did  persuade  him  to  it,  or  was  upon  the  know- 
'  ledge  *f  it.  Sicsub$cribitvr9  J  tunes  Mitcbel, 
'  Rothes,  A.  Primrose,  John  Nisbet,  Cb.  Mait- 

<  land/ 

Matter  William  Pater$onK  advocate,  purged 
of  partial  counsel,  and  solemnly  sworn,  de- 
pones, he  met  a  man  with  a  pistol  in  his  band 
m  Black-frier  Wynd,  immediately   after  the 
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pistol  was  shot  at  the  archbishop,  but  knpws 
not  the  pan  net,  nor  if  he  was  the  person  that 
shot.  And  this  is  the  t.uih  as  he  bhail  answer 
to  God. 

Putrick  Vans*,  keeper  of  the  Tolbuith  of 
fedinhurgh,  purged  of  partial  counsel,  and  so- 
lemnly sworn,  depones,  That  a  day  or  ty?o  be- 
fore or  after  the  pannel  vfas  examined  be  the 
council,  he  confessed  to  the  deponent,  that  he 
shot  a  pistol  at  the  archbishop  of  saint  An- 
drews, and  escaped  down  Black-fiier  YVynd, 
and  went  up  the  Cowe-gate  and  into -Mr.  Ro- 
bert Ferguson's  house,  and  put  on  a  periwig, 
and  then  came  to  the  street  and  searched  for 
the  man  that  shot  the  pistol.  Being  demanded  if 
he  heard  Mr.  James  Mitchel  justify  the  deed  : 
he  depones  he  remembers  it  not. 

Mr.  John  Vanse,  son'  to  the  keeper  of  the 
Tolbuith,  purged  and  sworn  :  being  interrogate, 
if  lie  heard  the*  pannel  acknowledge  the  deed 
of  shooting  at  the  bishop,  or  defend  it,  depones, 
That  being  in  conference  with  the  pannel  in 
the  prison-house,  he  inquired  at  him  how  he  or 
any  man  could  be  accessary  to  so  impious  ane 
act,  as  to  kill  a  man  in  cold  blood  who  had  not 
wronged  him;  he  said  it  was  not  in  cold  blood ; 
for  the  blood  of  the  saints  was  reiking  at  the 
cross  of  Edinburgh. 

John  bishop  of  Galloway,  being  purged  of 
partial  counsel,  sworn  and  examined,  depones, 
That  the  first  time  he  saw  the  paunel  was  in  sir 
William  Sharp's  outer  room,  where  he  saw  a 
pistol,  which  was  said  to  be  taken  from  him, 
•  out  of  which  (as  lie  supposes)  there  were  three 
balls  taken ;  and  that  the  pistol  was  like  to  the 
pistol  produced.  Depones  that  at  that  time  the 
pannel  did  net  confess  any  guilt,  but  seemed  to 
be  in  a  great  consternation,  and  fell  a  trembling. 
And  that  thedeponer  hearing  that  he  had  made 
a  confession,  went  to  prison  to  speak  to  him 
about  it,  who  acknowledged  to  the  deponent, 
that  he  hud  made  confession  of  that  attempt 
against  the  archbishop  before  the  chancellor, 
and  some  others  of  the  council;  and  that  he 
had  hopes  of  life,  and  desired  the  deponent 
to  intercede  for  him.  And  the'  deponent 
having  asked  him  how  he  could  do  suclf  a  deed 
*  against  ane  innocent  man  :  he  answered,  that 
he  thought"  him  ane  enemy  to  the  godlie,  and 
that  they  could  not  be  in  security  so  long  as  he 
was  alive.  .AQd  the  depouer  having  inquired 
of  him  if  he  was  sorry  forit ;  he  did  not  say  he 
was  sorry  for  it,  but  if  it  were  to  do  aaain»he 
would  not  do  it.  And  this  is  the  truth  as  he  shall 
answer  to  God. 

Dr.  Chrhtophcr  Irtin,  pureed  of  partial 
Counsel,  and  solemnly  sworn,  drponcs,  that  he 
was  the  first  surgeon  that  came  to  the  bishop 
of  Orkney  after  lie  had  received  the  shot,  and 
that  he  did  see  a  ball  fall  out  of  his  sleeve, 
so  that  he  knew  that  it  was  with  a  shot, 
aud  that  the  bones  were  fractured,  aud  that 
they  cured  him  so  as  he  was  able  to  lift  his 
hand  towards  his  head;  but  there  was  still 
scales  coming  out  of  the  orifice  of  the  wound. 


Depones,  the  bishop  said  he  gc4  the  wonnd 
when  he  was  laying  his  hand  upon  the  arch- 
bishop's coach. 

Johnjossic,  surgeon,- purged  sworn  and  exa- 
mined, depones,  That  he  was  called  to  the 
bishop  df  Orkney's*  core,  and  that  he  had  a 
wound  betwixt  the  wrist  stod  the  elbow,  whkb 
did  cast  out  several  small  bones  at  the  two, 
small  orifices*;  and  that  the  bishop  was  not 
able  to  lift  his  hand  towards  his  head. 

William  Borthwich,  surgeon,  purged  of  par- 
tial counsel,  solemnly  sworn  and  examined, 
depones,  conformis  to  John  Jossie  in  all  things. 

John  earl  of  Rothes,  lord  high  chancellor  of 
Scotland,  being  sworn,  and  the  confession  under 
master  James  Mitcbel's  hand  being  shown  to 
him,  depones  he  was  present  and  emw  Mr.' 
James  Mitchel  subscribe  that  paper ;  and  de- 
pones that  he  heard  him  make  the  confession 
contained  therein,  and  that  he  thereafter  heard 
him  ratify  the  same  at  the  council* bar,  in  pre- 
sence of  the  king's  commissioner  and  lords  of 
privy  council  sitting  in  council,  and  that  his 
lordship  subscribed  the  said  confession.  De- 
pones, that  his  lordship  the  advocate,  and  The- 
saurer  Depute,  were  appointed  by  the  privy 
council  to  examine  Mr.  James  Mitchel.  And 
being  interrogate,  if  after  they  had  removed  the 

Eannel  to  the  council-chamber,  whether  or  not 
is  lordship  did  offer  to  the  pannel  upon  his 
confession  to  secure  his  Hfe  in  these  words,  up- 
on his  lordship- s  life,  honour  and  reputation; 
depones,  that  he  did  not  at  all  give  any  assu- 
rance to  the  pannel  for  bis  life;  and  that  the 
pannel  never  sought  any  such  assurance  from 
him  :  and  his  lordship  does  not  remember  that 
there  was  any  warrant  given  by  the  conned  to 
his  lordship  for  that  effect ;  and  If  there  be  any 
expressions  in  any  paper  which  may  seem  to 
infer  any  thing  to  the  contrary,  his  lordship 
conceives  it  has  been  insert  upon"  some  mis- 
take. 

Charles  Maitland*  of  Hat  ton,  lord  tbesaurer 
depute,  being  sworn,  and  the  .confession  under 
Mr.  James  Mitchcl's  hand  being  shewn  unto  his 
lordship,  depones  he  was  present  when  Mr. 
James  Mitchel  made  that  confession,  and  his 
lordship  first  beard  him  make  it  verbally,  and 
then  he  saw  him  subscrive  it ;  and  that  his 
lordship  subscrived  it  also,  and  at  that  time 
there  was  nothing  spoken  of  any  assurance:  but 
when  the  pannel  was  asked  by  some  of  the 
committee,  upon  what  account  he  committed 
that  fact;  at  first  beseemed  unwilling  to  answer, 
but  thereafter  said,  it  was  because  the  arch- 
bishop is  ane  enemy  to  the  good  people  or  godly 
people  in  the  west.  Depooes,  that  within  few 
days  thereafter,  at  a  meeting  of  the  council, 
where  the  duke  Lauderdale  then  his  majesty's 
commissioner  was  present,  the  pannel  being 
brought  to  the,  bar,  and  the  confession  pro- 
duced being  shewn  to  him,  be  acknowledged 
the  save  to  be-bis  hand  writing ;  adhered  unto 

*  See  the  following  Case.. 
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and  renewed  the  same  in  presence  of  his  ma- 
jesty's commissioner  and  council :  and  depones 
that  he  did  not  hear  the  pannel  either  seek  as- 
surance of  his  life,  or  any  other  person  offer  the 
same  to  him.  / 

John  duke  of  Lauderdale,  being  sworn, 
depon's,  That  his  grace  was  present  as  the'* 
king's  commissioner  in  council,  when  Mr. 
James  Mitihe)  was  brought  to  the  bar.  De- 
von's his  grace  saw  the  pannel's  former  con- 
fession made  at  the  committee  of  council 
shewn  to  him,  and  he  acknowledged  it  to  be 
his  confession,  and  that  he  did  adhere  thereto 
and  rceew  the  same  in  presence  of  his  grace 
"  and  the  council.  His  grace  heard  no  assurance 
given  to  him,  and  that  his  grace  did  not  give 
him  any  assurance,  nor  gave  commission  to 
any  others  to  give  him  any  assurance,  and 
could  not  do  it,  having  no  particular  warrant 
from  his  majesty  for  that  effect. 

James,  archbishop  of  Saint  Andrews,  being 
sworn,  depon's,  That  that  day  that  the  pannel 
did  fire  a  pistol  at  Iris  grace,  he  had  a  view  of 
liim  passing  from  the  coach  and  crossing  the 
street,  which  had  such  impression  upon  his 
grace,  that  upon  the  first  sight  he  saw  of  him 
after  he  was  taken,  he  knew  him  to  be  the 
person  who  shot  the  shot.  Depon's,  his  grace 
saw  him  at  the  council-bar  in  presence  ofhis 
.  majesty's  commissioner  aud  the  council  ac- 
knowledge his  confession  made  before  the 
committee,  and  ueard  him  adhere  thereto  aud 
renew  the  samen  ;  and  there  was  no  assurance 
of  life  given  him,  nor  any  sought  by  him  there. 
Depon's,  that  bis  grace  himself  did  never  give 
him  any  assurance,  nor  give  warrant  to  any 
others  to  do  it :  only  he  promised  at  his  first 
taking,  that  if  he  would  freely  confess  the  fault, 
and  express  his  repentance  for  the  same  at  that 
time,  without  farther  troubling  judicatories 
therein,  his  grace  would  use  his  best  endea- 
vour to  favour  him,  or  else  leave  him  to  justice: 
Bui  that  he  either  gave  him  assurance,  or  gave 
warrant  to  any  to  give  it,  it  is  a  false  and  ma- 
licious calumny ;  and  that  his  grace  made  no 
promise  to  Nicholl  Somervel  other  than  that  it 
was  best  to  make  a  free  confession.  And  this 
is  the  troth,  as  he  shall  answer  to  God. 

The  pannel,  Mr.  James  Milchel,  after  swear- 
ing of  the  assize,  produced  ane  copy  of  ane 
pretended  act  of  council,  and  craved  that  the 
register  of  council  containing  the  said  act  might 
be  produced.  Apd  after  rhe  examination  and 
depositions  of  the  witnesses  upon  the  Dittay 
and  exculpation,  the  pannel  and  his  proctors 
further  urged,  that  the  register  of  council 
might  be  produced.  Seeing  the  pannel  pro- 
duced ane  instrument  against  Mr.  Thomas 
Hay,  one  of  the  clerks  of  council,  for  giving 
ane  extract  thereof;  -and  the  pannel  aud  his 
proctors  alledged,  that  the  register  of  council 
containing  the  said  act  was  produced  in  court 
the  day  before,  and  that  the  said  act  was  read 
by  several  members  of  court ;  and  being  once 
produced,  and  ane  instrument  taken  against 
f»ne  of  the  clerks  of  council,  who  with  the 


other  clerk  were  cited  as  witnesses  by  his  ma- ' 
jesty's  advocate,  the  clerks  ought  to  be  ordain- 
ed either  to  give  ane  extract  or  produce  the 
register  containing  the  aforesaid  act ;  and  the 
pannal  and  his  proctors  desire  to  be  heard  in 
writ  upon  the  said  act  of  council. 

His  majesty's  Advocate  answers,  That  he  was 
not  obliged  to  produce  a  register  for  the  Pan- 
nel ;  and  if  any  such  pretended  act  was,  be 
should  have'  used  a  diligence  and  citedtbe 
clerks  of  council  for  producing  of  the  register*, 
or  giving  any  extract ;  which  the  Pannel  not 
having  done'  he  cannot  l>e  allowed  a  diligence 
in  this  state  of  the  process.  And  if  any  such 
act  of  council  was,  it  was  unwarrantable  and 
could. not  be  made  use  of,  after  tbe  lord  Chan- 
cellor, the  duke  of  Lauderdale,  the  lord  The- . 
saurer  Depute,  and  other  lords  of  council  had 
deponed  that  there  was  no  'such  assurance 
given,  as  is  either  pretended  by  the  exculpa- 
liort ,  or  insinuate  by  the  preterided  act  of  coun- 
cil. And  be  the  copy  produced  it  is  evident, 
that  the  design  thereof  is  to  take  from  the  pan- 
nel any  pretended  favour  he  pleads;  aud  if 
the  act  be  founded  one,  it  cannot  be  divided; 
so  that  ane  raeer  narrative  must  prove,  and  the 
statu  tone  words  should  not  prove:  'especially 
seeing  there  is  nothing  more  notour  and  ordinar, 
than  for  the  council  not  to  consider  a  narra- 
tive if  the  statutory  words  be  right.  And  eft 
the  pannel  pretends  that  his  confession  cannot 
be  divided  from  the  assurance  given,  but  that  it 
must  taken  with  the  quality  ;  so  mock  less  must 
this  act  be  divided.  And  the  pretended  net  it 
long  posterior  to  the  pannel's  confession,  and 
even  posterior  to  a  former  dyet  in  the  justice 
court  appointed  for  the  pannel's  trial  for  the 
said  crime.  And  farther,  no  such  assurance 
could  have  been  granted,  seeing  none  but  his  ma- 
jesty can  grant  remissions. 

The  Pannel  and  his  Proctors  desired  the 
copy  produced  to  be  read.  * 

His  majesty's  Advocate  consents  to  the  read- 
ing of  the  pretended  copy  of  the  Act  of  Coun- 
cil, and  which  being  publicly  read,  is  of  the 
tenor  following. 

Edinburgh,  March  U,  1674. 

"  The  Lord  Commissioner  his  grace,  and 
the  lords  ofhis  majesty's  privy  council  having 
appointed  a  committee  of  council  to  examine 
Mr.  James  Mitchel,  prisoner  in  the  Tolbuithof 
Edinburgh ;  the  said  Mr.  James  being  brought 
before  the  said  committee,  did  make  a  free 
and  voluntary  confession  of  his  accession  to 
the  rebellion,  and  rising  in  arras  in  the  west ; . 
and  that  after  he  had  notice  of  the  same  be 
went  from  Edinburgh  with  colonel' Wallace  and 
others,  and  joined  with  the  rebels  there,  and 
from  thence  came  along,  and  was  with  them 
until  the  night  before  the  hght  at  Pentrand- 
hills ;  and  that  at  the  desire  of  Captain  Arnot 
he  came  then  to  Edinburgh  to  speak  to  some 
persons  there  concerning  them.  And  being 
examined  upon  the  attempt  made  upon  the 
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person  of  tbc  archbishop  of  St.  Andrews,  and 
who  shot  the  pistol  at  the  said  archbishop, 
when  the  bishop  of  Orkney  was  hurt  In  the 
month  of  July  1668,  lie  did  declare  that  at  that 
time,  and  the  day  that  the  said  attempt  was 
made  he  was  in  the  town  of  Edinburgh  \  and 
that  he  had  bought  the  pistol,  which  was  about 
biip  charged  with  three  balls  when  he  was  ap- 
prehended, about  that  time  when  the  bishop 
was  shot,  from  Alexander  Logan,  dager-maker 
in  Leithwynd :  but  refused  that  he  was  the  per- 
son that  made  the  said  attempt  qritiUiaving  re- 
tired a  pace  with  one  of  the  said  committee,  he 
did  coufess  upon  his  knees  that  "he  was  the 
person,  upon  assurance  given  him  by  one  of 
the  committee,  as  to  his  life,  who  bad  war- 
rant from  the  lord  commissioner  and  the 
council  to  grant  the  same.  And  cjid  there- 
after confess  freely,  before  all  the  lords 
vtbat  was  upon  the  said  committee,  that  he 
ahot  'the  foresaid  pistol  at  the  said  archbishop, 
and  did  subscribe  his  confession  in  presence  of 
the  said  committee,  which  is  also  subscribed 
by  them.  And  thereafter  the  said  Mr.  James 
in  presence  of  the  commissioner  his  grace 
and  council,  (Jid  renew  and  adhere  to  the  said 
confession,  both  as  to  the  accession  to  the  re- 
bellion and  the  attempt  foresaid ;  and  acknow- 
ledged he  made  the  said  attempt  because  he 
thought  that  the  said  archbishop  had  ane  hand 
in  troubling  and  persecuting  those  that  were 
in  the  rebellion.  And  nevertheless,  being 
brought  before  the  lords  commijsiouers  of  the 
justiciary,  aud  asked  if  he  did  own  the  confes- 
sion foresaid,  he  did  altogether  refuse  to  an- 
twer  and  adhere  to  bis  saids  confessions,  not- 
withstanding he  was  told- by  the  lords  commis- 
sioners of  justiciar?  anil  his  majesty's  advocate 
that  if  he  would  adhere  to  his  saids  confessions, 
he  should  have  the  benefit  of  the  said  assurance 
and  if  otherways.  that  he  should  lose  the  same. 
Therefore  the  lord  commissioner  his  grace,  and 
the  Lords  of  bis  majesty's  privy  council,  do 
declare,  that  they  are  free,  and  that  the  said 
Mr.  James  ought  not  to  have  the  benefit  of 
any  such  promise  or  assurance,  and  that  the 
tame  is  altogether  void ;  and  that  the  Lords  of 
the  justiciary  and  the  assise  ought  to  proceed 
without  any  respect  to  the  same.  And  farder 
do  declare,  that  the  said  Mr.  James  Mitchel  is 
the  person  intended  and  meaued  in  the  procla- 
mation in  the  years  1666  and  1667(  discharg- 
ing any  ratercomoning  with  the  rebels  therein 
mentioned,  and  excepting  the  said  Mr.  James, 
and  the  other  persons  therein,  from  bis  majes- 
ty's favour  and  iodempnity,  and  no  other  under 
the  name  of  Mr.  James  Mitchel,  though  there 
had  been  any  other  of  that,  name  involved  in 
the  said  rebellion. 

"  The  Pannel  and  his  Proctors  renew  their 
desire,  and  crave  to  be  heard  to  debate  upon 
the  act  of  council  in  writ 

The  lords  Minmissioners  of  justiciary  consi- 
dering that  the  copy  of  the  pretended  Act  of 
Council  produced  was  never  urged,  nor  made 
use  of,  nor  toy  diligence  craved  for  producing 


the  registers  of  council,  uutil  this  afternoon  that 
the  assize  was  swori.,  after  which  no  diligence 
can  be  allowed  nor  granted  in  this  state  ot  the 
process  be  the  law  of  the  kingdom,  and  pra- 
tique of  this  court ;  especially  seeing  it  appears 
be  the  said  copy,  that  tire  design  was  to  take 
away  any  assurance  that  the  pannel  could  hare 
pleaded ;  and  that  the  truth  of  the  narratives! 
the  copy  founded  upon  insinuating  that  there 
was  ane  assurance,  is  cancelled  lie  the  deposi- 
tions of  the  duke  of  Lauderdale,  then  bis  ma- 
jesty's commissioner,  the  lord  chancellor,  sad 
other  members  of  the  committee  and  council : 
The  said  lords  therefore  ordain  the  assize  to  in* 
close  and  return  their  verdict  to/morrow  at  two 
o'clock  in  the  afternoon. 

* 
Curia  Jnsticiariae  S.  D.  N.  Regis  tenta  in  Pre- 
torio  Burgi  de  Edenburgo,  Decimo  die 
Mepsis  Januarii,  1678,  Per  hooorabiles  vh 
ros  Dominos  Archibaldum  Primrose  de  Car* 
ringtoun  Justiciarium  Generalera,  Jacoboo 
Foolis  de  Cojintoun,  ^obcrtum  Nairn  de 
Strathord,  Joannem  Lock  hart  de  Castle- 
hill,  Davidem  Balfour  de  Ferret,  et  Tho- 
rn a  ra  Murray  de  Glendoick,  Commission- 
arios  Justiciaries  dicti  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

The  said  day  the  persons  who  past  upon  the    I 
assise  of  master  James  Mitchel,  returned  their 
Verdict  in  presence  of  the  said  lords;  whereof 
the  tenor  follows: 

"  As  to  the  first  part  of  the  libel,  founded 

ri  the  4  act,  16  pari,  king  James  6.  the 
cellor  and  whole  assize,  with  one  voice, 
find  it  proven  conform  to  the  lords  interloquitor. 

M  As  to  the  invading  of  bishops  and  ministers, 
and  wounding  the  bishop  of  Orkney,  sicliic 
proven  with  one  voice. 

"  As  to  the  third  part  of  tlie  lords  interloqui* 
tor  concerning  his,  confession,  first  before  a 
committee,  and  thereafter  before  his  majesty1* 
high  commissioner  and  council,  tb^  whole  as- 
size with  one  voice  find  it  proven  conform  to  the 
lords  interloquiter. . 

"  As  to  the  fourth  and  last  part  of  the  inter* 
loquitor  concerning  the  exculpation,  the  whole 
assize  with  v  one  voice  find  it  no  ways  proven. 
And  further  concerning  the  exculpation,  when 
the  pannel  was  pressing  ^it  strongly  upon  my 
lord  chancellor  the  whole  assize  heard  his  own 
confession  and  acknowledgment  of  the  fact. 

(Sic  Subscriber,)  Jo.  Hat,  Chancellor." 

After  opening  aud  reading  of  the  whilk  Ver- 
dict of  Assize,  the  lords  commissioners  of  jus- 
ticiary, by  the  mouth  of  Adam  Auld,  dempstcr 
of  court,  decerned  and  adjudged  the  said  Mr. 
James  Mitchel  to  be  taken  to  the  Grass  Mar- 
ket of  Edinburgh,  upon  Friday  the  18th  day  of 
January  instant,  betwixt  two  and  four  o'clock 
hi  the  afternoon,  and  tber^  to  be  hanged  os 
ane  gibbet  till  he*  dead,  and  all  his  moveable 
goods  and  gear  to  be  escheat  and  inbrought  to 
his  majesty's  use;   which  was  prooouaced  for 
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doom.    Upon  which  day  he  was  executed  ac- 
cording to  the  sentence.* 

He  had  prepared  a  Speech,  which  he  intended 
to  have  delivered,  but  being  interrupted  by  the 
beating  of  drums  he  threw  it  over  the  scaffold ; 
it  *as  as  follows: 

"  Christian  People, 

u  It  being  rumoured  abroad  ioMnadialely 
after  I  had  received  my  ientence,  that  I  would 
net  get  liberty  to  speak  in  this  place,  therefore* 
I  have  not  prepared  a  formal  discourse  and  ac- 
count of  these  pretended  crimes,  for  which  I 
was  accused  and  sentenced,  neither  did  I  think 
it  very  necessary,  the  fame  of  your  process  hav- 
ing gone  so  much  abroad,  what  by  a  former  in- 
dictment given  me  near  four  years  since,  the 
dyet  whereof  was  suffered  to  desert  in  respect 
the  late  adtocate  could  not  find  a  just  way  to 
reach  me,  with  that  extrajudicial  confession 
they  opponed  unto  me.  -  All  know  he  was  zea- 
lous in  it,  yet  my  charity  is  such  unto  him,  that 
he  would  not  suffer  unwarrantable  teal  so  far  to 
blind  him,  as  to  overstretch  all  laws  of  the  land 
beyond  their  due.  limits,  in  prejudice  of  the  life 
of  any  natural  subject,  and  next  by  an  extreme 
enquiry  of  torture,  and  then  by  exiling  me  to 
the  Bass,  and  after  all,  giving  me  a  new  indict- 
ment at  the  instance  of  the  new  advocate,  who 
before  was  one  of  mine,  when  I  received  the 
first  indictment,  to  which  new  indictment  and 
debate  in  that  process  I  remit  you,  and  parti- 
cularly to  these  two  defences  of  extrajudicial 
confession,  and  to  the'  promise  of  life  given  to 
me  thereupon  by  my  lord  chancellor,  upon  his 
own,  and  trie  public  faith  of  the  kingdom,  upon 
the  verity  whereof  I  am  ready  to  die,  and  con- 
tent to  lay  down  my  life.     And  I  hope,  your 

•  "  Doubtless  the  fanaticism  of  Mitchel  was 
of  the  most  daring  and  atrocious  nature ;  but 
the  guilt  pf  that  fanatic  is  lost  in  the  compli- 
cated perfidy,  cruelty,  perjury  and  revenge  which 
accomplished  his  death.  It  was  the  ardent 
desire  of  ministers  to  involve  the  wliole  body  of 
presbyterians  in  his  guilt ;  but  in  the  prosecu- 
tion of  this  object  they  incurred  the  just  impu- 
tation of  more  detestable  crimes.  Horror  and 
universal  execration  were  excited  by  the  trea- 
chery and  almost  unexampled  perjuries  of  the 
first  ministers  in  the  church  and  in  the  state ; 
and  the  precautions  employed  by  Sharp  for  his 
safety  and  revenge,  contributed  two  years  after- 
wards to  his  disastrous  fate."    4  Laing,  80. 


charity  will  be  such  to  me  (a  dying  man)  as  no 
to  misconstract  me  therein,  especially  when  it 
'  is  so  notourly  adminicular  by  an  act  of  the  se- 
cret council,  and  yet  denied  upon  oath  by  the 
principal  officers  of  state,  present  in  council  at 
the  making  of  the  said  act,  ami  which  the  act 
bears  to  have  been  present  thereat ;  the  duke 
of  Xauderdale  beingahen  his  majesty's  commis- 
sioner, and  which  act  of  council  was  by  the 
lords  of  justiciary  their  interloquitor  most  ille- 
gally repelled ;  but  I  shall  have  charity  to  some 
of  these  lords,  whom  I  knew  would  have  given 
law  and  justice  place,  even  as  to  my  just  abso- 
lution, if  they  had  not  beeo  overpowered  by  the 
plurality  of  votes  of  those  who  vvere  over-awed 
and  dared  by  the  lords  of  the  secret  council. 
But  that  will  not  absolve  their  consciences  at 
the  last  day.  Ai  to  my  advocats  and  lawyers, ' 
I  ingenuously  acknowledge  their  care,  fidelity1 
and  zeal  in  my  defence,  and  which,  I  hope, 
shall  be  tome  standing  fame  to  them  for  this, 
and  all  future  generations.  So  thus  much  as  a 
short  account  of  that  affair,  for  which  1  ana 
brought  unjustly  to  this  place.  But  I  acknow- 
ledge my  particular  and  private  sins 'have  been 
such,  as  have  merited  a  worse  death  unto  me: 
bat  I  die  m  the  hope  of  the  merits  of  Jesus 
Christ  to  be  freed  from  those  eternal  punish- 
ments due  to  me,  for  sin ;  yet  I  am  confident, 
Ood  doth  not  plead  with  me  in  this  for  my  pri- 
vate and  particular  sins;  bnt  I  am  brought 
here,  that  the  work  of  God  may  be  made  ma- 
nifest, and  for  the  trial  of  faith,  Job.  ix.  ver.  3. 
and  1  Pet.  i.  ver.  7,  and  that  I  may  be  a  wit- 
ness for  his  despised  truth  and  interest  in 
this  land,  who  am  called  to  seal  the  same  with 
my  blood.  And  I  wish  heartily  that  this  my 
poor  life  may  put  an  end  to  the  persecution  of 
the  true  members  of  Christ  in  this  kingdom,  so 
much  cheated  by  these  perfidious  prelates,  and 
in  opposition  to  whom,  and  in  testimony  of  the 
cause  of  Christ,  I  at  this  time  wiOinsly  lay  down 
my  life.  And  1  thank  God,  that  he  hath  thought 
me  so  worthy  as  to  do  the  same  for  his  glory * 
and  interest.  Finally,  conceiving  it  a  Christian 
duty  in  a  singular  and  extraordinary  case  anent 
my  particular  judgment  concerning  both  church 
and  state,  it  a  evidently  declared  and  mani- 
fested more  fully  elsewhere.  So  farewell  all 
earthly  enjoyments,  and  welcome  Father,  Son, 
and  Holy  Spirit,  into  whose  hands  I  commit 
my  spirit.  James  Mitciiil.* 

See  the  following  Case. 


£39.  Proceedings  before  the  Lords  of  the  Articles,  &c.  against 
Charles  Maitland,  of  Halton,  Treasurer  Depute,  for  Per- 
jury, in  having  given  a  false  Testimony,  at  the  Trial  of 
James  Mitchel  :  33  Charles  II.  a.  d.  1681.* 

A   PARLIAMENT  being   summoned   and    hoiden  at  Edinburgh  the  98th  day  of  July, 


*  This  case  is  inserted  in  this  place,  out  of 
chronological  order,  .on  account  of  its  connec- 
tion with  the  preceding  Article. 


4681,  by  bis  Royal  Highuess,  the  king's  tliab- 
Commissioner,  on  the  —  day  of—,  Wil- 
liam Noble,  of  Denotter,  did  deliver  the  fol- 
lowing Petition,  or  accusation,  into  the  hands 
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of  the  Lorfl  Register,  to  be  by  his  lordship  pre- 
sented to  bis  Royal  Highness,  and  the  Lords  of 
the  Articles: 

To  bis  Royal  Highnets,  bis  Majesty's  Hieh- 
Comnoissioner,  and  the  Right  Honourable 
the  Lords  of  the  Articles. 
u  It  is  humbly  represented, 
,  "  That,  whereas  the  deceased  Mr.  James 
Michel  being  convened  before  the  justices, 
for  attempting  to  assassinate  the  late  arch- 
bishop of  St.  Andrews,  and  his  confession 
before  tfce  duke  of  Lauderdale,  his  majesty's 
commissioner  for  the  time,  and  the  Lords  of 
tfye  privy? council,  being  '  adduced  in  modum 
grobatianU,  against  him,  the  said  Mr.  James 
proponed  this  defence,  that  his  confession  was 
emitted  upon  promise  and  assurance  of  life 
made  to  "  him ;  for  proving  whereof,  he  did 
adduce  Charles  Maitfand,  Lord  Theasurer- De- 
pute, as  a  witness,  who  deponed  negative,  not- 
withstanding that  by  letters  under  his  hand,  di- 
rected to  the  late  earl  of  Kincardin,  he  express- 
ly writes,  '  That  the  said  Mr.  James  had  con- 
*  fessed  upon  assurauce  made  to  him  of  his  life.'  . 
And  '  that  he  now  thought  that  his  punish- 
'  ment  would  be  the  los>  of  (lis  right  hand/ 
which  penury  will  be  clearly  proven  by  pro- 
duction of  the  said  Letters  and  Deposition  ; 
fop  wliich  is  humbly  craved,  a  warrant  may  be 
granted  against  the  Havers  for  exhibition  of 
the  same,  and  that  the  Lord  Theasurer-Depute 
may  be  declared  infamous,  and  suffer  the  other 
pains  appointed  by  law  in  such  cases. 

(Sic  Subscriber)        "  W.  Noble." 

The  Letters  which  the  Petition  refers  to,  and 
Upon  which  the  whole  Accusation  is  founded, 
are  these  two  that  follow,  both  sent  to  my  lord 
Of  Kincardin : 

«  Holyrood-houte,  Feb.  10,  16T4. 
"  This  afternoon  yours  came,  which  should 
have  come  this  morning,  so  that  the  post  is  now 
mpre  regular.  I  read  it  all,  and  it  is  a  full 
account  of  all  passages :  I  hope  shortly  we 
may  find  matters  grow  better,  and  indeed  there 
is  great  need  of  it  here,  for  at  present  we  are 
out  of  joint.  Saturday  last,  in  the,  morning, 
information  was  given,  That  one  Mr.  James 
Mitchel,  who  was  alledged  to  have  shot  at  the 
archbishop  of  St.  Aodrewes,  was  disovered  by 
—  and  sir  William  Sharp,  and  bein^  seen  to 
come  down  sir  William's  own  close,  by  sir  Wil- 
liam, and  two  of  his  brother's  footmen,  be 
called  to  Mitchel,  and  carried  him  back  to  his 
bouse  (the  signet-o£ce).  He  bad  a  long  iron 
pistol,  and  a  short  sword  about  hidi,  in  shoes 
and  stockings ;  and  though  he  was  so  armed, 
vet  be  did  not  resist,  though  none  came  up  to 
him,  but  sir  William  alone,  till  he  came  up  his 
stair.  Being  asked  his  name,  he  denied  it, 
and  varied  in  several  others  of  his  answers ; 
and  by  warrant  of  the  Chancellor,  was  com- 
mitted close  orisoncr.  This  day  he  was  exa- 
mined by  Order  of  Council,  by  the  Chancellor, 
Register,  Advocate,  and  me :  the  Commissioner 
had  ordered  us  to  charge  him  with  his  being  in 
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the  Rebellion,,  and  that  he  was  excepted  by 
name  out  of  the  act  of  indemnity,  and  so  let 
him  see  his  condition,  and  to  be  led  to  execu- 
tion :  this  was  done  very  soon,  and  agmnst  his 
next  examination  he  confessed  his  being  with 
the  rebels,  but  denied  this  assassination  of  the 
archbishop,  yet  acknowledged  his  being  io 
town  at  that  time  ;  and  that  the  pistol  he  was 
taken  with  he  had  bought  at  that  time ;  so  it 
.was  moved  by  one,  That  the  Chancellor  might 
take  him  apart,  to  see  what  he  would  thea 
say  :  this  being  done,  upon  assurance  of  life, 
he  feH  upon  his  knees,  and  confessed  it  was  he 
that  shot  the  bishop  of  Orkney,  and  wliich  he 
aimed  at  the  archbishop;  and  here  is  his  con- 
fession, the  double  of  it  signed  by  Lim,  the 
Chancellor,  and  us.  His  punishment,  it  is 
thought,  will  be  the  loss  of  his  right  hand,  and 
condemned  to  perpetual  imprisonment  io  the 
Bass.  I  think  I  told  you  before,  that  his  grace 
had  retrenched  bis  allowance  to  ten  pound* 
sterling  a  day,  since  the  20th;  though  his 
charge  be  little  retrenched,  for  his  table  holds 
yet  24  persons.  I  hope,  when  matters  are  over, 
you  will  give  us  some  account  oThis  majesty's 
pleasure  about  the  Miners  affairs,  wherewith  je 
know  their  friends  have  been  sufficiently  re- 
proached, without  any  shadow  of  reason.  And 
so,  my  good  Lord,  Adieu." 

"  Holytvod-Homtt,  13  Feb.  1674. 

"  This  day,  Mr.  Mitchel,  who  assassinated 
the  Archbishop  of  St.  Andrews,  was  again  ex- 
amined in  face  of  the  council,  and  said  nothing 
but  what  he  said  to  us  of  the  committee :  be  is 
remitted  to  the  justice  court,  to  receive  bis 
Indictments,  and  Sentence,  to  have  his  right 
hand  cut  off  at  the  cross  of  Edinburgh,  aod 
the  forfeiture  of  his  whole  goods  and  posteritj. 
This  last  part  is  not  to  be  put  in  execution  till 
his  majesty  be  acquainted,  because  assurance 
of  his  life  was  given  him  upon  his  confession. 
The  cutting  off  his  hand  is  to  be  executed  bj 
the  hand  of  the  hangman. " 

The  Deposition  which  is  pretended  to  be 
contradictory  to  what  is  delivered  here  in  these 
two  Letters,  from  whence  perjury  is  inferred, 
will  he  found  at  p.  1256). 

This  Petition  being  read,  the  Lord  Treasurer 
Depute  desired  that  he  roi&ht  have  jt  delivered 
to  him  in  common  form,  and  might  have  li- 
berty to  put  in  his  Answer  to  it ;  and  became 
farther  an  humble  and  earnest  suitor  to  their 
lordships,  that  he  might  be  put  to  a  speedy 
trial,  whereby  he  might  make  his  innocence 
appear  to  the  parliament,  and  the  whole  world, 
which  his  royal  highness,  and  the  Lords  of  toe 
Articles,  were  pleased  to  grant ;  not  because 
tliey  found  any  thing  in  the  accusation  relevant 
against  lain,  but  that  they  might  gratify  hi* 
lordship's  earnest  de»ire,  of  being  put  upon  bit 
trial.  Afterwards,  William  Noble  was  called 
in,  who  owned  bis  accusation,  and  did  agaio 
sign  it  in  presence  of  his  royal  highness,  and 
Lords  of  the  Articles ;  and  being  asked  by  tbt 
president  of  parliament,  the  marquis  of  Ataoll, 
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if  he  knew  the  Lord  Treasurer-Depute,  or  was 
acquainted  with  bitn  ?  He  answered.  No : 
Being  then  interrogated  how  he  came  to  accuse 
his  lordship,  upon  the  bead  of  perjury?  Or 
whether  it  did  fall  within  his  proper  know- 
ledge ?  Or  whether  he  did  ever  see  the  Lord 
Treasurer  Depute'*  letters,  or  deposition  ?  He 
replied,  No ;  but  that  he  was  so  informed,  and 
that  be  was  induced  to  do  it  as  a  member  of 
parliament:  and  being  thereupon  asked,  Who 
fie  received  his  information  from  ?  He  refused 
to  make  any  reply  to  that  question. 

Presently  after  this,  the  Lord  Halton  put  in 
his  Answer  to  the  Information  exhibited  against 
hiui,  which  is  as  follotvelb  : 

"  Whereas  it  is  represented,  That  Mr.  James 
Mitchel,  in  his  trial,  having  alledged  that  his 
confession  was  emitted  upon  assurance  of  life, 
and  having  adduced  the  Treasurer-Depute  as 
a  witness  in  bis  exculpation  for  proving  the 
same,  he  deponed  negative,  notwithstanding, 
by  a  letter  under  his  hand  to  the  earl  of  Kin- 
cardin,  he  asserts,  that  he  had  confessed  upon 
assurance  of  life  ;  which  he  offers  to  prove  by 
the  missive  letter  now  produced,  and  therefore 
concludes,  lhat  the  Treasurer-Depute  is  guilty 
of  perjury,  and  ought  to  be  declared  infamous, 
and  subjected  to  other  legal  penalties  therca- 
nent.    • 

"  It  is  answered,  that  this  accusation  is  nei- 
ther relevant  nor  proven,  for  as  to  the  relevancy, 
perjury  being  a  high  crime,  is  not  to  be  pre- 
sumed against  any  man,  much  less  a  person  of 
so  high  quality  and  office,  except  the  deeds  in- 
ferring the  perjury  were  of  knowledge,  and 
directly  contradictory;  and  to  infer  perjury 
must  not  only  be  deposition,  contradicting  ano- 
ther deposition  which  is  upon  the  matter  false, 
because  a  man  may  depone  an  error,  bona  fide, 
through  forgetfulness  ;  but  perjury  must  be  a 
raise  deposition  against  ours  knowledge ;  and 
so  he  must  be  tcicnt  tt  voUn$.  So  that  two 
oaths,  after  the  interval  of  four  years  (which  is 
the  distance  between  the  letter  and  deposition), 
•oppose  they  bad  contradicted,  yet,  in  charity, 
a  person  of  entire  fame  might  be  excused  from 
perjury ;  bat  where  the  contradiction  is  only 
alledged,  betwixt,  a  transient  missive  letter  of 
news,  and  an  oath  emitted  four  years  after  the 
date  of  the  letter,  no  rational  man  can  think, 
that  albeit  these  did  contradict,  it*  could  infer 
perjury,  but  only  an  error  or  mistake  in  the 
missive  letter,  and  the  writing  of  a  missive 
upon  mistake  or  design,  though  it  were  pro- 
duced to  a  party,  when  he  is  called  to  depone ; 
if  he  were  convinced  that  he  had  been  mistaken 
m  his  missive,  he  behoved  to  depone  according 
to  bis  knowledge,  and  the  truth,  though  that 
contradicted  his  letter,  which  can  never  infer 
the  least  insinuation  of  perjury,  suppose  the 
letter  had  been  obligatory  and  serious ;  whereas 
this  letter  was  only  an  overly  indigested  ad- 
count  of  news,  and  unsubscribed. 

"  2.  As  the  accusation  is  no  ways  relevant, 
•oitis  not  at  all  proven;  because  both  the 
utter  and  the  oath  are  consistent,  in  so  far  as 
Mnchel  being  examined  before  a  committee  of 
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the  council,  jln  the  Treasury-Chamber,  he  did 
deny  the  attempt  of  assassinating  the  primate  ; 
bnt  thereafter,  the  Chancellor  having  retired 
with  him  to  the  council-chamber,  after  a  little 
time,  they  did  return,  and  Mitchel  did  confess 
the  attempt  before  the  committee,  and  some 
days  after,  reiterated  that  confession  before 
the  council;  and  it  was  generally  reported, 
and  until  the  Chancellor  deponed  the  contrary, 
it  was  universally  believed,  that  the  Chancellor 
had  given  him  assurance  of  life  privately  :  but 
it  neither  is  probable  that  assurance  was  pro- 
mised by  the  committee  or  council,  nor  did  Mr. 
James  Mitchel  assert  it  in  his  trial,  and  there- 
fore the  universal  report,  that  assurance  was 
given  privately,  was  a  sufficient  foundation  for 
the  Treasurer-Deputed  letter';  but  when  he 
came  to  be  examined  in  the  exculpation,  whe- 
ther he  heard  assurance  given  him,  suppose  he 
had  all  rhe  grounds  of  credibility,  yet  he  could 
not  depone  that  he  heard  assurance  given,  ex- 
cept he  had  been  ear-witness  to  the  promise  ; 
and  by  this  letter  that  appears  impossible ;  for 
it  bears,  That  it  was  moved,  that  the  Chan- 
cellor and  Mitchel  should  retire,  and  this  being 
done,  upon  assurance  he  confessed ;  so  that 
the  assurance  related  in  the  Letter,  was  not 
given  in  the  committee,  or  where  the  Treasurer- 
Depute  was  present,  but  where  the  Chancellor 
had  retired  with  Mitchel  in  the  council-cham- 
ber :  and  the  Treasurer-Depute  is  so  cautious 
in  his  deposition,  that  he  restricts  it  to  two  pre- 
cise times,  viz.  When  Mitchel  confessed  in  the 
committee,  and  when  he  renewed  his  confession 
before  the  council ;  and  he  depones,  That  being 
present  at  these  two  tiroes,  he  heard  neither 
assurance  asked  nor  offered  ;  so  that  albeit,  at 
any  other  time,  assurance  had  been  Riven  him, 
it  doth  not  at  all  contradict  the  oath :  and  it 
had  been  perjury,  if  the  Treasurer-Depute  had 
deponed  affirmative,  though  he  had  heard  the 
general  surmise,  or  though  this  letter,  written 
upon*  the  faith  of  that  report  or  rumour,  had 
been  in  his  hand.  And  in  this  case,  the  Trea- 
surer-Depute's  deposition  being  a  concurring 
testimony  with  several  other  persons  of  the 
greatest  eminency,  trust,  and  integrity,  iu  this 
kingdom,  some  whereof  deponed  in  relation  to 
their  proper  fact,  and  who  were  only  pretended 
to  have  given  the  assurance,  bis  oath  can  never 
be  suspected,  without  the  greatest  reflection 
upon  the  considerablest  part  of  the  king's  prin- 
cipal ministers. 

"  From  all  which,  it  is  evident  that  this  ac- 
cusation is  a  most  unjust,  calumnious,  and 
scandalous  libel,  to  which  the  accuser  hath 
been  hounded  out,  tending  to  diminish  the  con- 
fidences of  the  lieges  and  subjects  to  his  ma- 
jesty's officers  of  state*  and  thereby  wounding 
his  majesty's  authority,  and  weakening  his  go- 
vernment by  such  presumptuous  attempts 
against  his  ministers :  and  it  is  humbly  hoped 
and  expected  from  his  royal  highness,  and  the 
Lords  of  the  Articles-,  that  since  the  letter 
founded  upon  doth  not,  in  the  least,  instruct 
the  irrelevant  and  illegal  accusation,  which  is 
only  probable  by  writ,  according  to  our  law  ; 
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that  therefore  the  Treasurer-Depute  maybe 
vindicated  and  assoilzied  from  this  false  anp  in- 
famous libel ;  and  that  the  calumniator  may 
he  punished,  by  being  declared  infamous,  and 
otherwise  in  his  person  and  goods,  according 
to  the  demerit  of  hit  crime,  and  to  the  terror 
of  others." 

This  answer  being  given  in  by  my  lord  Hal- 
ton,' it  was  so  full  and  clear,  that  unless  some 
other  trick  were  found  out,  tlte  Lords  of  the 
Articles  could  not  but  immediately  proceed  to 
give  their  Judgment  In  favour  of  his  lordship  ; 
Mr.  Noble,  therefore,  who  hud  before  re- 
strained his  proof  of  the  accusation  to  those 
two  letters  written  to  my  Lord  of  Kincardin, 
and  to  which  the  Answer  referred,  that 
he  might  buoy  up  his  sinking  cause  as  long 
as  he  could,  was  pleased  (by  a  second  Peti- 
tion) to  desire  that  witnesses  might  be  sum- 
moned in,  and  the  registers  of  the  council 
and  justice  court  produced  to  prove  the  con- 
tents of  his  accusation;  and  the  Treasurer- 
Depute  still  pressing  for  a  fair  trial,  the  Arti- 
cles, before  they  would  give  answer,  allowed 
him  to  condescend  upon  all  the  sederunts  of 
council,  and  all  the  members  of  council  at  that 
time,  when  Mitchel  was  examined  at  several 
frets,  and  craving  further,  several  other  wit- 
nesses to  be  examined,  and  the  said  registers  to 
be  produced.  This  being  again  considered  by 
the  Articles,  the  Treasurer-Depute  begged 
leave  to  answer  for  himself,  and  for  his  De- 
fence said ; 

,  "  1.  That  in  law,  no  man's  letter  can  invali- 
date his  oath,  even  though  it  contradict  his 
oath,  but  that  his  letters  are  consistent  with 
his  oath,  being  diversly  related,  and  to  divers 
times  and  circumstances. 

"  2.  That  Noble's  accusation  having  re- 
stricted the  manner  of  proof  to  Halton's  letters 
oulv,  he  could  not  now  resile  from  that,  without 
giving  in  a  new  formal  accusation  against  him  : 
and  though  the  sense  of  his  own  innocence  had 
induced  him  to  press  a  legal  trial,  yet  he  could 
not  consent  to  suffer  his  accuser  to  shift  himself 
off,  by  proposing  new  and  illegal  methods  of 
probation,  to  procure  delay. 

"  3.  That  the  crime  of  perjury  could  not  be 
inferred  but  by  contradictory  oaths,  which 
could  not  be  aUedged  against  him  in  this  case. 

"  4.  That  the  crime  of  perjury,  by  the  law 
of  Scotland,  was  not  probable,  'nor  could  be 
proven  by  witnesses,  but  by  writ  only,  and 
that  especially  by  oaths  contradicting  one 
another. 

"  5.  That  in  this  case,  his  oath  Bid  conclude 
that  he  did  not  hear  Mitchel  ask  assurance  of 
life,  or  anv  person  give  it  him,  and  that  there- 
fore no  witness  could  swear,  that  Halton  heard 
the  assurance  given  to  Mitchel,  unless  his 
ears  had  been  fixed  in  that  witness's  brain, 
which  is  impossible ;  and  unless  they  swore  so, 
it  would  not  prove  this,  or  any  crime  against 
him  ;  and  though  it  were  possible  to  prove  he 
heard  assurance  given,  yet,  after  so  long  time, 
he  might  have  forgot. 

u  6.  The  Treasurer-Depute  was  a  concurr- 


ing witness  with  the  late  Chancellor,  the  late 
murdered  archbishop  of  St.  Andrews,  the  dote 
of  Lauderdale,  and  the  now  bishop  of  Edin- 
burgh ;  and  though  witnesses  were  allowable 
in  this  case,  as  they  were  not,  yet  they  cannot 
be  led  against  these  persons  deponing  with  him 
in  Mitchel's  trial,  wh->  are  either  dead  or  ab- 
sent :  besides  that,  what  tbey  might  be  pre* 
sumed  to  swear,  he  what  it  will,  would  ratber 
rake  into  the  graves  and  ashes  of  those  noble 
persons,  now  dead,  than  militate  any  thing 
against  the  Treasurer-Depute. 

'*  7.  As  to  any  register  craved  to  be  produced, 
that  can  operate  nothing,  unless  they  coottio 
papers  signed  by  the  Treusurer- Depute,  and 
must  be  oaths  contradictory,  and  which  ought 
particularly  to  be  condescended  upon,  and  are 
not  so  much  as  alledged  ;  and  if  they  were,  Mr. 
Noble  may  get  extracts,  as  other  subjects  do. 
But  however,  he  submitted  himself  to  hit 
royal  highness,  and  their  lordships  determi- 
nation ." 

Upon  this  his  Royal  Highness,  and  theLonb 
of  the  Articles,  bavin*  fully  considered  the 
Accusation,  and  the  Letter,  upon  which  it  » 
founded,  and  also  the  Lord  Treasurer-Depute's 
Answers,  and  his  Deposition,  concurring  with 
the  Depositions  of  the  Lord  Chancellor,  Arch- 
bishop of  St.  Andrews,  and  duke  of  Lautierdile, 
bis  royal  highness  was  pleased  to  say  in  the  Ar- 
ticles, that  he  did  not  see  how  he,  being  tbe 
king's  Commissioner,  cottld  give  way  to  soj 
such  accusation  against  one  of  bis  majesty's 
servants  and  officers  of  state,  or  that  any  sucb 
matter  should  come  to  a  trial,  unless  it  had  been 
the  Treasurer- Deputed  own  earnest  desire: 
and  that  now  their  lordships  having  seen  and 
considered  the  whole  matter,  it  was  tit  for  then 
to  consider  what  was  to  be  done.  Whereupon, 
the  Lords  of  tbe  Articles  declared  their  seose 
of  the  Treasurer- Depute's  innocence  in  this 
crime  of  which  he  was  accused  ;  and  they  did 
humbly  offer  to  his  royal  highness,  that  he 
would  be  pleased  to  transmit  tbe  whole  affair 
to  his  majesty,  and  submit  the  same  to  h» 
royal  consideration  ;  to  the  end  his  majesty 
might  declare  his  royal  pleasure',  both  for  the 
Treasurer-Dcpute*s  vindication,  and  punishing 
the  accuser  according  to  the  pains  usually  b; 
law  inflicted  in  such  cases. 

What  follows  is  the  copy  of  Mitcbers  two 
'Confessions. 

Edinburgh,  Feb.  10,  1674. 

In  the  presence  of  the  Lord  Chancellor,  the 
Lords  Register,  Advocate,  and  Treasurer- 
Depute. 

Mr.  James  Mitchel  being  called  before  tbe 
committee,  and  examined  as  to  his  accession  to 
the  rebellion  in  the  year  1660,  acknowledges 
he  was  in  that  rebellion,  and  joined  with  them 
at  the  Burch  of  Air,  and  stayed  with  them  udW 
the  night  before  Pen tland," at  which  time,  at 
the  desire  of  captain  Arnot,  he  came  into  Edin- 
burgh, to  speak  with  one  Mr.  James  Sterling » 
and  Mr.  Robert  Ferguson,  and  the  laird  ofP*1" 
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confessed  be  had  shewn  that  paper  subscribed 
by  bim  to  that  gentleman  ;  by  which  a  man. 
may  easily  conjecture  at  the  nature  of  both  his 
accusation  and  accuser. 


serie,  who  were  then  in  Edinburgh ,  anent  an 
address  to  be  given  in  to  the  council,  in  behalf 
,  ofjhose  in  the  rebellion,  declares  he  was  in 
Edinburgh*  uod  stayed  in  the  house  of  Grissel 
Whytford,  in  the  Cannon-Gate,  before  he  went 
out ;  and  having  notice  from  col.  James  Wal- 
lace, capt.  Arnoc,  John  Lindsay ,  and  oue  Wil- 
liam Youne,  from  whom  ho  brought  a  horse-, 
went  out  of  Edinburgh,  about  eight  o'clock  at 
night,  and  immediately  rode  towards  Air,  and 
joined  with  those  that  were  there  in  the  rebel- 
lion. Declares  that  it  was  in  the  house  of  one 
widow  Robison  in  Currie's  close,  that  he  spoke 
with  Penzerie. 

(Sic  Subscribitur)  Rothes* 

James  MilchcL  A.  Primrose. 

JOS.  NldBET. 

Edinburgh,  Feb.  10, 1674. 

In  presence  of  the  Lord  Chancellor,  Lords 
Register,  Advocate,  and  Treasurer-Depute, 
Mr.  James  Mitcbel,  prisoner,  being  called,  did 
freely  confess  be  waa  the  person  who  shot  the 
pistol  at  the  Archbishop  of  St.  Andrews,  when 
the  bishop  of  Orkney  was  hurt  thereby,  in  the 
year  1668.  And  depones  upon  oath,  That  no 
living  creature  did  persuade  him  to  it,  or  was 


upon  the  knowledge  of  it. 
(Sic  Subscribitur) 
James  MitckeL 


Rothes. 

A.  Primbosb. 

JOS.  NlSBET. 
C.  Ma1TL4MJ>. 


It  is  certain,  that  Mr.  Noble  had,  by  the  ad- 
vice of  his  own  friends,  without  the  knowledge 
of  my  lord  Hahon,  subscribed  a  Paper  wherein 
be  renounced  and  retracted  his  accusation,  and 
that  he  had  shewn  the  same  to  John  Campbell, 
of  Succocb,  Commissioner  for  Argyllshire, 
after  it  was  subscribed  by  him  before  witnesses. 
He,  at  first,  was  pleased  to  think  fit  to  deny  it, 
but  -  being  immediately  confronted  with  the 
said  Mr.  Campbell  before  the  Articles,  be  then 


Lord  Fouutainhall's  Account  of  the  proceed- 
ing against  Halton,  is  as  follows : 

44  A  complaint  was  exhibited  by  William 
Noble  of  Dunnottar,  or  Kipperminisoch,  one 
of  the   Commissioners    for    Dumbartonshire, 
against  my  Lord  Halton  for  perjury,  in  so  fijr 
as  he  had  deponed  in  Mr.  James  Mitehe-ra 
criminal  trial  in  1678  that  he  knew  no  promise 
of  life  given  him,  and  yet  by  a  letter  produced 
all  written  with  his  own  band,  in  1674,  di- 
rected to  the  earl  of  Kincarden,  he  wrote  that 
Mjtchei  had  confessed  (on  «  promise  of  life 
given  him  by  some  of  the  committee  of  council, 
meaning  the  Chancellor,)  that  it  was  he  that 
shot  the  pistol  at  the  late  Archbishop  of  St. 
Andrews,  in  July  1668*  which  contradicted  his 
oath.    But  some  thought  albeit  lie  had  not  de- 
poned so  cautiously,  yet  it  was  not  precisely 
perjury ;  seeing  his  letter  proceeded  on  a  ru- 
mour and  misinformation  that  promise  of  life  ' 
had   been  given  him,  which  the  Chancellor 
having  denied  upon  oath  before  Halton  de- 
poned, it  clears  him  that  he  and  others  bad 
been  in  a  mistake,  and  so  he  needed  not  in  bis 
oath  take  any  notice  of  Jthat  alledged  promise 
of  life,  though  there  waa  an  act  of  privy  council 
that  seemed  to    mention  it.    See  Mitcbei's 
trial  at  the  7th  and  8th  of  February  1676.  The 
parliament's  adjourning stopt  the  decision :  but 
it  had  the  effect  of  Machiavel's  advice, «  calwn- 
c  niare  audacter,  aliqoid    semper  adhstrebtt. 
Some  made  a  mock  allusion  to  the  old  history 
<  de  Hattone  quodam  A.  Episcopo  Moguntino 
«  perjuro,*  who  by  a  false  oath  beguiled  Albert 
earl  of  Bamberus,  and  betrayed  him  to  the 
emperor  Lewis  the  fourth :  the  ridiculous  alio* 
sion  lies  m  the  vicinity  of  the  names." 


240.  Proceedings  in  the  Case  of  Anthony  Earl  of  Shaftsbuby,* 
at  the  King's  Bench,  on  an  Habeas  Corpus  :f  29  Charles  IL 
a.  d.  1677. 


On  the  27th  of  June,  1677,theearl  ofShafts- 
.  bury  was  brought  to  the  bar  upon  the  Return 
of  an  Alias  Habeas  Corpus  directed  to  the  con- 
stable of  the  Tower  of  London ;  the  effect  of 

*  See  1  Freem.  153.  1  Mod.  Rep.  144. 
3  Keble,  792.  See  also  lord  Shaftesbury's 
Case  (before  a  grand  jury)  for  Treason,  a.  d, 
1684,  infra. 

t  "  The  parliament  of  England,"  says  Bur- 
net,  "  had  been  prorogued  for  about  a  year 
and  some  months,  by  two  different  proroga- 
tions. One  of  these  was  for  more  than  a  year. 
So  upon  that  it  was  made  a  question,  Whether 
by  that  the  parliament  was  not  dissolved.  The 
argument  for  it  was  laid  thus :  By  the  ancient 
laws  a  parliament  was  to  be  held  '  once  a 
1  year,  and  oftensr  if  need  be/    It  was  said, 


the  Return  was,  That  Anthony  earl  of  Sbafb- 
bnry,  in  the  writ  mentioned,  was  committee! 
to  the  Tower  of  London,  Feb.  16,  a.d.  167T. 
by  virtue  of  an  Order  from  the  Lords  Spiritual 


the  words, « if  need  be/  in  one  act,  which  i 
not  in  anujfrer  that  enacted  an  annual  partia* 
ment  witnUt  that  addition,  did  not  belong  to 
the  whole  period,  by  which  a  session  was  only 
to  be  held  once  a  year  if  it  was  oeednd ;  but 
belonged  only  to  the  word  '  oftener.  So  that 
the  law  was  positive  for  a  parliament  once  a 
year;  and  if  so,  then  any  act  contrary  to  that 
law  was  an  unlawful  act;  by  consequence,  it 
could  have  no  operation.  From  whence  it  was 
inferred,  that  the  prorogation  which  *dti  run 
beyond  a  year,  and  by  consequence  mac  etnat 
the  parliament  could  not  sit  that  ytar,  i  as  U- 


upon  what  authority  others  had  done  it :  and 
hi  short,  refused  to  grant  either  that  or  the 
Other  writs. 

After  all  these  denials  of  right,  Mr.  Jenkes 
,  resolved  to  sit  still,  with  the  satisfaction,  that 
his  ill  success  was  not  imputable  to  the  injustice 
of  his  cause ;  but  to  the  pleasure  or  tear  of 
those  that  had  the  power  of  making  it  other- 
wise :  and  with  patience  to  expect  it  till  the 
term  should  set  open  the  prison-doors  ;  which 
will  not  brook  the  denial  of  a  Habeas  Corpus, 
thon^h  a  1'ing  vacation  must.    v 

No  further  address  was  therefore  made  to 
either  of  their  lordships  ;  but  themselves,  after 
they  hud  taken  the  pleasure  of  denying  him, 
were  pleased  to  condescend  to  intercede  for 
him  :  for,  as  we  heard  by  very  credible  infor- 
mation, the  Lord  Chief  Justice  went  to  the 
Lord  Chancellor  and  told  him,  "  That  the 
*'  writs  demanded  of  him,  were  according  to 


"  law,  and  could  not  t>e  denied;  age  that  k  I 
"  had  only  taken  time  till  be  bad  acqutkeii 
"  his  lordship  with  it." 

t*he  Lord  Chancellor  directed  him  to  i 
Lord  Treasurer  for  further  advice ;  wbo  i 
him  to  the  king.  As  soon  as  hit  majesij  i 
derstood,  that  what  was  demanded  was  | 
subject's  Right,  he  immediately  comma* 
that  the  laws  should  have  their  due 
which  their  lordships  had  stopped:  tod  i 
cording! y  he  was  hailed.* 


He  was  afterwards,  in  1683,  tried  wits 
mas  PiUington,  Henry  Cornish,  esqrt, 
others,  for  a  riot  at  Guildhall,  and  aofd 
marks. 


i 

14* 


•  It  has  been  said,  and  seems  probable^ 
this  case  contributed  to  the  passiag  of  tat , 
beas  Corpus  Act  stat.  31  Car,  9,  c.  S.     * 


838.  The  Trial  of  James  Mitchel,*  in  Scotland,  for  attemp 
t)ie  Murder  of  Dr.  James  Sharp,  Archbishop  of  St.  And*- 
and  wounding  the  Bishop  of  Orkney  :  29  Charles  IL* 
1677. 


J  AMES  Mitchel  being  indicted  for  an  attempt 

to  murder  the  archbishop  Of  St.  Andrews,  in 
July  Itififi,  was  committed  1674  pi  joiner  10 
the  fuluooth  at   Edinburgh  ;   whereupon   the 

*The  attempt  upon  archbishop  Sharp  is  thus 
related  by  Burnet ; 

11  A  strange  accident  hu opened  to  Sharp  in 
July  16GU,  as  he  was  going  mto  his  couch  in  full 
daylight,  the  In  Imp  of  Orkney  hc-ine  with  him, 
A  man  came  up  to  the  coach,  and  d^char^ed 
a  pistol  at  him  mth  a  brace  of  bullet*  in  it,  as 
the  bishop  of  Orkney  was  going  up  into  the 
coach.  lie  intended  io  shnot  through  his  cloak 
at  Sharp,  at  he  was  mounting  up;  hut  the  bul- 
let stuck  in  i  lie  hiahop  of  Orkney's  arm,  unci 
shattered  it  so,  thai, though  he  lived  some  years 
after  that,  I  hey  were  forced  to  open  it  every 
year  for  an  exfoliation.  Sharp  was  &u  univer- 
sal' ,-  hated,  i  hi",  though  thi*  was  done  in  full 
daylight,  ind  on  the  high  street,  yet  nobody 
offered  to  seize  the  assussin.  Bo  he  walked  off, 
find  worn  home,  and  shirled  Jiinnelfof  an  odd 
vti£i  which  he  was  not  necttrtomed  to  wear,  and 
came  out,  ;md  walk* -J  on  the  streets  immedi- 
ately. But  Slinrp  had  vievted  hi*n  so  narrow- 
ly, that  he  discovered  hits*  after  wards,  as  shall 
be  me nt toned  in  its  proutj  place.  1  Jived  ihen 
much  out  of  the  world  :  yet  I  thought  it  df 
to  go  and  congratulate  on  this  occasion,  lie 
was  rpuch  touched  with  it,  and  pt  "TfL  1 ||A| 
Of  dtvi-tiMti  njjnn  Hf  Hfl^^^^H 

rio«sMk,  My  times  are  $^^^M 
O   th"i«  It  .fl  «»f  niy  hie 
expression  sin  urmg  ttf 
iiiuj  in  ill  the  com 
Kim  And  i»e.    Pu 
with  great 


Lord  Commissioner  and  the  Lords  of  it 
council  appointed  a  committee  to  r 
him,  viz.  Lord  Linlithgow,  P rests  (Pi% 
llattou,  treasurer  depute ;  Dundootk 

hui  not  hint;  lull  owed  on  tbcra.     O^m 
sioo  it  wits   thought   proper,  that  he  % 
called  to  cou.it,  and   have  some  ranf 
kite's  favour  put    on   him.       He  pre 
make  many  good  motions :    und 
a  uinlc  like  a  changed  man  $  and   » 
his  way,  as  lie   was  going   to  court,  t 
at  my  parsonage   house,  ar>d   seem* 
to  turn  to  other  methods/' — Alter 
luting  iJio    history  of  the  ymr    | 

*'  Things  heing  in    great  disorder- 
of  the  numheis  nud  desperate  ti 
who    were  intercom  mo  in  d.   [Lr| 
communing,  similar  to  the  *  Aq 
*  terrijtiio'  of  the  Roman  fa 
**  We  command   and  charge   nil  <m 
subjects,  that  none  presume  I 
supply,  oi    iiiterc'immuoe 
*AHi  our   rebels,  nor  In 
drmfc,  house,    liuiUour,    <<r 
other  thing  useful  or  i- 
have  any    imciligeuct     aril 

i 
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and  Temporal  then  in  parliament  assembled : 

the  tenor  of  which  Order  folio  weth  in  hoc  verba : 

*  Ordered,  by  the  Lords  Spiritual  and  Tem- 

*  poral  in  parliament  assembled,  That  the  con- 
4  Stable  of  his  majesty's  Tower  of  London,  his 

legal;  and  that  therefore  the  parliament  could 
not  sit  by  virtue  of  such  an  illegal  act.  Lord 
Shaftsbury  laid  hold  on  this  with  great  joy,  and 
he  thought  to  work  bis  point  by  it.  The  da  Ice 
of  Buckingham,  was  for  every  ining  that  would 
embroil  matters.  The  earl  of  Salisbury  was 
brought  into  it,  who  was  a  high  spirited  man, 
and  had  a  very  ill  opinion  of  the  court.  Lord 
Wharton  went  also  into  it.  And  lord  Hollis 
writ  a  book  for  it;  but  a  fit  of  the  gout 
kept  him  out  of*  the  way.  All  the  rest  of 
the  party  was  against  it.  They  said,,  it  was 
a  subtilty;  and  it  was  very  dangerous  to 
hang  so  much  weight  upon  such  weak  grounds. 
The  words,  'ifneed.be/had  been  under- 
stood to  belong  to  the  whole  act ;  and  the 
long  Parliament  did  not  pretend  to  make  an- 
nual parliaments  necessary,  but  insisted  only 
on  a  triennial  parliament :  if  there  had  been 
need  of  a  parliament  during  that  long  proro- 
gation, the  king  by  proclamation  might  have 
dissolved  it,  <and  called  a  new  one.  All  that 
knew  the  temper  of  the  House  of  Commons 
were  much  troubled  at  this  dispute,  that  was 
like  to  rise  on  such  a  point  It  was  very  cer- 
tain the  majority  of  both  Houses,  who  only 
could  judge  it,  would  be  against  it.  And  they 
thought  such  an  attempt  to  force  a  dissolution, 
would  make  the  Commons  do  every  thing  that 
the  court  desired.  Lord  Halifax  set  himself 
much  against  this;  and  did  it  not  without  ex- 
pressing great  sharpness  against  lord  Shafts- 
bury,  who  could  not  be  managed  in  this  mat* 
ter.  So,  upon  the  first  opening  the  session, 
the  debate  was  brought  on;  and  these  lords 
stood  against  the  whole  House.  That  matter 
was  soon  decided  by  a  question.. 

•  "  But  then  a  second  debate  rose,  which  held 
for  two  days,  whether  these  lords  were  not 
liable  to  censure,  for  offering  a  debate,,  that 
might  create  great  distractions  in  the  subjects' 
minds,  concerning  the  legality  of  parliament. 
I^ord  Halifax  with  the  rest  of  the  party  argued 
against  it  strongly.  They  said,  if  an  idle  mo- 
tion wa*  made,  and  checked  at  first,  he  that 
made  it  might  be  censured  for  it,  though  it  was 
seldom,  if  ever,  to.  be  practised  in  a  free  coun- 
cil, where  every  man  was  not  bound  to  be  wise, 
nor  tft  make  no  impertinent  motion^  but  when 
the  motion  was  entertained,  and  sjfeebate  fol- 
lowed, and  a  question  was  put  upon  it,  it  was 
destructive  to  the  freedom  of  public  councils, 
to  call  any  one  to. an  account  for  it:  they 
might  with  the  same  justice  call  them  to  an 
account  for  their  debates  and  votes ;  so  that 
no  man  was  safe,  unless  he  could  know  where 
the  majority  would  be.  Here  would  be  a  pre- 
cedent to  tip  down  so  many  lords  at  a  time, 
and  to  garbuil  the  House,  as  often  as  any  party 
should  have  a  treat  majority.  It  was  said  on 
ihe  other  hand,  here  was  a  design  to  put  the  , 


'  deputy,  or  deputies,  shaH  receive  the  bodies 
'  of  James  earl  of  Saiisbory,  Anthony  earl  of 
'  Shaftsburv,  and  Philip  lotd  Wharton,  mem- 
'  bers  of  this  House,  and  keep  them  in  safe 
'  custody,  within   the  said  Tower,  during  his 

nation  into  great  disorder,  and  to  bring  the 
legality  of  a  parliament  into  dispute.  Soft 
was  carried  to  oblige  them  to  ask  pardon  u 
delinquents ;  otherwise  it  was  resolved  to  seod 
them  to  the  Tower.  They  refused  to  ask 
pardon ;  and  so  were  sent  thither.  The  earl 
of  Salisbury  was  the  first  that  was  called  on: 
for  the  duke  of  Buckingham  went  out  of  the 
House.  He  desired,  he  might  hare  his  servant* 
to  wait  on  him :  aud  the  first  he  named  wis 
his  cook ;  which  the  king  resented  highly,  as 
carrying  in  it  an  insinuation  of  the  worst  sort. 
The  earl  of  Shaftsbury  made  the  same  demand. 
But  the  lord  Wharton  did  not  ask  for  his  cook. 
The  duke  of  Buckingham  came  in  next  day; 
and  was  sent  after  them  to  the  Tower.  And 
they  were  ordered  to  continue  prisoners  daring 
the  pleasure  of  the  House,  or  during  the  king's 
pleasure.  They  were  much  visited.  So  to 
check  that,  though  no  complaint  was  made  of 
their  behaviour,  they  were  made  close  prisoners, 
not  to  be  visited  without  leave  from  the  king, 
or  the  House;  and  particular  observations  were 
made  of  all  those  that  asked  leave.  This  was 
much. cried  out  on;  and  the  earl  of  Danny's 
long  imprisonment  afterwards,  was  thoughts 
just  retaliation  for  the  violence  with  which  be 
drove  this  on.  Three  of  the  lords  lay  ia  the 
Tower  for  some  months;  but  they  were  set  at 
liberty  upon  their  petitioning  ihe  king.  Lord 
Shaftsbury  would  not  petition;  but  he  moved 
in  the  liiiig's-bench  that  ha  might  be  dis- 
charged. The  king's  justice,  he  said,  was  to 
be  dispensed  in  that  court.  The  court  said, 
he  was  committed  by  an  order  from  the  House 
of  Lords,  which  was  a  court  superior  to  them. 
So  they  could  take  no  cognisance  of  the  matter. 
Lord  Danby  censured  this  motion  highly,  as 
done  in  contempt  of  the  House  of  Lords ;  and 
said,  he  would  make  use  of  it  against  him  next 
session  of  parliament.  Yet  he  was  often  forced 
to  make  the  same  motion  at  that  bar;  and  he 
complained  of  the  injustice  of  the  court  fur  re- 
fusing to  bail  or  discharge  him,  though  iu  that 
they  followed  the  precedent,  which  at  this 
time  was  directed  by  himself."    Burnet. 

"  That  which  most  interrupted  the  proceed- 
ings in  both  Houses,  was  an  important,  ques- 
tion,, <  Whether  they  were  any  longer  a  lepl 
1  body?  and.  Whether  their  long  prorogation 
1  were  not,  in  its  true  effect,  a  dissolution  o( 
1  them  V  This  contest  was  highest  in  the  Home 
of  Lords,  where  the  duke  of  Buckingham  stood 
up  firat,  and  argued  with  exeat  appearance  of 
reason,  and  with  greater  wit,  That  according  to 
the  law  and  constitution  of  parliaments,  an  un- 
precedented prorogation  was  null,  and  conse- 
quently the  parliament  was  in  truth  dissolved; 
offering  to  maintain '  it  to  the  face  of  all  the 
judges,  and  desiring  (as  is  usual  in  soch  cases) 
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*  majesty's  pleasure,  and  tbc  pleasure  of  this 

*  House,  for  high  contempts  committed  against 
'  this  House:  and  this  shall  be  a  sufficient  war- 
«  rant  on  that  behalf.  J.  Browhe  CI.  Par!/ 
« To  the  Constable  of  the  Tower/  kc, 

that  they  might  give  their  opinion  in  it :  Bat 
this  motion  relished  so  ill  with  the  Lords  that 
were  in  the  ministry,  that  one  of  them  moved 
that  the  duke,  for  that  Speech,  might  be  called 
to  the  bar.  The  earl  of  Shaftsbory  opposed 
.  this  motion,  as  improper  and  extravagant ;  and 
did  with  courage,  and  sharpness  of  application, 
second  and  enforce  the  duke  of  Buckingham's 
argument :  and  the  earl  of  Salisbury  and  the 
lord  Wharton  fell  in  boldly  on  the  same  side: 
But  the  majority  were  so  warm  opon  them, 
that  they  were  all  sent  prisoners  to  the  Tower 
for  contemn!  of  the  authority  and  being  of  the 
present  parliament,  and  were  to  remain  there 
during  his  majesty's  and  the  House's  pleasure. 
The  same  matter  was  debated  in  the  House  of 
Commons,  and  there  too  the  majority  resolved 
not  to  be  dissolved ;  yet  they  committed  none 
of  their  members  for  arguing  the  contrary.  It 
was  indeed  no  wonder  that  both  Houses  should 
agree  in  their  own  preservation  and  continu- 
ance: for  the  great  Lords  in  the  ministry  could 
not  bear  to  think  of  parting  with  a  parliament 
which  they  had  been  at  a  prodigious  expence 
to  keep  in  a  giving  humour;  and  they  had  in- 
deed managed  them  so  well,  that  they  had 
given  the  king  more  money  than  ever  had  been 
granted  in  n  parliamentary  way  to  all  the  kings 
of  England  from  William  the  Norman  to  the 
Union  of  the  two  kingdoms :  And  the  major 
part  of  the  Commons  had  as  good  reason  to  rie- 
«re  to  keep  their  places  in  the  H«u«e,  that  by 
offices  or  pensions  were  so  beneficial  to  them, 
and  which  indeed  had  cost  them  a  dear  pur- 
chase; for  upon  the  death  of  any  of  the  old 
members,  few  or  none  had  been  chosen  to  suc- 
ceed them  without  a  prodigious  expence; 
which  mast  have  been  as  great  a  folly  in  them 
as  it  was  a  shame  to  the  nation,  if  they  bad  not 
known  how  by  their  votes  and  engagements  to 
reimburse  themselves.  The  duke  of  Bucking- 
asm,  the  earl  of  Salisbury,  and  the  lord  Whar- 
ton, petitioned  the  king,  and  were  discharged; 
■but  the  lord  Sbaftsbury  was  kept  13  months  in 
prison ;  and  for  not  complying  with  a  formal 
recantation  of  bis  speech,  all  his  petitions  were 
'ejected :  when  finding  it  in  vain  to  apply  lon- 
grto  his  majesty,  he  had  recourse  to  the  King  V 
Bench,  whither  he  was  brought  by  a  Habeas 
Corpus  on  the  «7th  of  January  next  ensuing, 
Jhere  Mr.  Williams.  Mr.  Wallop,  and  Mr. 
Smith,  his  council,  argued  that  the  Court  ought 
to  relieve  him;  and  the  carl  spoke  himself  with 
great  reason  and  eloquence  for  the  liberty  of 
\S  ,0^ect  *nd  ms  own  discharge:  yet  the 
judges  denied  him  redress,  one  of  them  declar- 
ing before  the  cause  was  heard,  •  That  the 
tourt  could  not  help  him ;'  and  being  absent 
*hen  it  came  to  a  hearing,  deputed  judge  Jones 
to  speak  for  him,  that  the  Bench  might  be 
unanimous.     So  Che  Earl  was  remanded  to 


The  eariof  Shaftsbury's  counsel  prayed  that 
the  Return  might  be  filed,  and  it  was  so,  and 
Friday  following  appointed  for  debating  the 
sufficiency  of  the  Return,  and  in  the  mean  time 
directions  were  given  to  his  counsel  to  attend 

prison,  and  staid  there  till  another  session  of 
parliament,  when  his  application  to  an  inferior 
Court  was  voted  a  breach  of  privilege  by  the 
Lords,  for  which  the  Earl  was  to  answer  his 
contempt  at  the  bar  of  the  House.  On  the 
S'id  of  February  be  was  accordingly  brought  to 
the  bar,  where  be  offered  to  acknowledge  his 
asserting  the  dissolution  of  the  parliament  to 
be  an  unadvised  action,  and  to  bee  their  lord-, 
ship's  pardon  for  his  offence  in  bringing  his 
Habeas  Corpus.  The  Lord  Treasurer  produced 
a  paper  which  one  filaney  had  delivered  him, 
pretending  to  give  information  of  some  words- 
spoken  by  the  lord  Shaftsbury  in  the  Court  of 
King's- Bench :  yet  Blaney  bcu:g  called  into 
the  House,  could  not  affirm  that  what  was 
written  in  that  paper  was  realty  spoken  by  the 
Earl :  Upon  which  the  Lord  Treasurer  dropped 
the  matter,  and  the  House  proceeded  to  a  reso- 
lution. That  the  lord  Shaftsbury  should  make 
his  submission  and  acknowledgment  in  a  form 
prescribed  by  that  House.  And  accordingly  a 
declaration  was  prepared  much  to  the  same  ef- 
fect with  what  the  Earl  himself  bad  before  of- 
fered. The  Lord  Chancellor  read  the  words  to 
him,  and  the  lord  Shaftsbury  kneeling  repeated 
them  at  the  bar,  ami  then"  withdrew,  eo'the 
House  ordered  the  Lords  with'  white  staffs  to 
acquaint  his  majesty,  that  they  had  received  sa- 
tisfaction from  the  earl  of  Shaftsbury  in  the 
matter  of  the  Habeas  Corpus,  and  the  other 
contempt,  and  prayed  him  to  discharge  the 
Earl  from  his  confinement ;  which  was  done." 
Kennet. 

Roger  North  gives  what  he  calls  "  The  Point 
stated  on  the  Faction's  side,  and  the  same  an* 
swered." 

"  As  to  the  question,  raised  upon  the  essence 
of  the  pur  h  anient,  with  the  Tr tecum  in  lege, 
the  Faction  had  found  out,  to  shew  that  it  was 
legally  dissolved  ;  it  stood  thus:  By  the  statute 
of  4  Edw.  3,  cap.  14,  it  is  enacted,  '  That  a 
'  parliament  shall  be  holden  every  year,  and 

*  more  often,  if  need  be/    Then  follows  the  - 
statute  of  36  Edw.  3.  cap.  10,  for  maintenance 
of  the  said  Articles  and  statutes,  and  redress  of 
diverse  mischiefs  and  grievances,  which  daily 
happen,  '  That  a  parliament  should  be  holden 

*  every  year,  as  another  time  was  ordained  by. 
'  statute/  It  fell  out  that  the  prorogation,  last; 
mentioned,  was  for  a  longer  time  than  a  year* 
viz.  fifteen  months.  Now,  said  ibvy,  if  the 
king  be  obliged  to  hold  a  parliament  every  year, 
a  parliament  ought  to  sit,  at  least  (or  rather  to 
be  new  summoned)  every  year,  which  being 
made  impossible  by  that  prorogation,  the  pro-* 
rogation  itself  is  against  those  laws,  and,  con- 
sequently, void.  Then  the  parliament  rests, 
without  day,  which  is  a  discontinuance,  and 
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the  Judges  and  Attoruey-Qenend,  with  their 
exceptions  to  the  return,  and  my  Lord  was  re- 
manded ootil  thai  day ;  end  it  was  said,  that 
though,  the  return  was  filed,  the  Court  could 
remand  or  commit  him  to  the  Marsbalsee  at 
their  election. 


amounts  to  a  legal  dissolution.    So  stood  the 
point,  such  as  it  was,  on  that  side. 

44  The  Answers  were,  that  those  acts  have 
not  been  so  understood*  nor  hath  the  usage 
been  to  regulate  the  holding  of  parliaments, 
upon  that  root,  ever  since  the  laws  were,  made; 
and  it  is  a  rule  of  law,  that  ancient  Statutes  are 
to  be  construed  by  the  general  usage.  That 
the  words, '  if  need  be/  go  as  well  to  the  hold- 
ing every  year,  as  to  the  more  often;  and,  re- 
peated them  accordingly,  it  runs  thus:  'A 
'  parliament  shall  be  holder)  every  year,  if  need 
'  be,  or  more  often,  if  need  be ;  aad  the  king 
isjudge  of  the  need.  That  it  is.  ridiculous  to 
aay  the  parliament  is  tine  Die,  when  a  day 
stands  appointed  by  the  prorogation.  And,  if 
the  king  were  by  law  obliged  to  hold  a  parlia- 
ment every  year,  and  doth  it  not,  but  seldomer ; 
it  may  be  construed  a  misgovernment,  or  griev- 
ance, to  be  redressed  in  the  ordinary  way,  by 
petition,  hot  not  to  vacate  future  parliaments, 
and  their  acts.  And,  farther,  (what  is  not 
argumentative,  but  express)  the  time  of  parlia- 
mentary vacation  is  altered  by  latter  laws ;  as 
that  called  the  Triennial  Act,  Temp.  Car.  1, 
and  Id  Car.  9,  which  repeals  the  other.  It  is 
thereby  enacted,  <  That,  hereafter,  the  sitting 
4  and  holding  of  parliaments  shall  not  be  inter- 
'  mitted,  or  deferred,  above  three  years;'  'which 
amounts  to  an  allowance  of  a  vacation  not 
exceeding  three  years.  That  parliament  had 
then  been  continued  above  four  years:  And 
this  question,  if  it  should  turn  upon  the  reason- 
ing on  the  other  side,  would  avoid  all  the  acts 
of  parliament  made  after  the  year  expired; 
which  would  make  strange  work  with  the  laws 
of  this  and  other  parliaments.  Therefore  the 
exception  shews  more  of  impudence  in  moving 
it,  than  reason  for  any  scruple."  Examen, 
p.  65. 

He  then  proceeds  as  usual  to  rail  against 
Rennet,  of  whose  account  he  says : 

' M  There  needs  only  a  perusal  of  this  choice 
passage,  out  of  a  Compteat  History,  to  frame 
an  idea  of  the  whole  work.  It  is  all  he  says 
observable  m  this  whole  business;  touching 
which,  he  brazenly  sides  with  a  rabble-backed 
.  faction,  against  the  whole  legislative  power ; 
saying  all  the  evil  he  can  imagine,  without  any 
authority  or  warrant.  One  would  thiok  he 
had  the  accounts  of  the  secret  service  by  him, 
or  that  he  wrote  in  a  saint-like  age,  when  no 
officer  or  pensioner  appeared  within  St.  Ste- 
phen's walls,  or  when  no  persons  sold  them- 
selves to  their  shirts  in  competitions  Co  be 
chosen.  All  he  eays  here,  in  a  libellous  sense, 
may,  in  some  measure,  fit  every  parliament; 
so  that  Whoso  will  cast  a  stone  at  the  best  of 
them  may  use  k  accordingly.    Bat  it  it  his 


On  Fade*  the  Earl  was  bmejal  into  Court 
again,  &nd  his.  counsel  arguejithe  iaaumcieacy 
of  the  return. 

William  said,  That  the  cause  was  of  great 
consequence,  in  regard  that  the   king  was 


way,  to  take  all  occasions  to  improve  calumny. 
If  his  relation,  here  given,  he  attentively  con- 
sidered, it  will  appeax,  that,  as  in  matters  of 
greater  moment,  so  here,  one  cannot  gather 
from  bun  any  thing  of  the  merits  of  the  cause, 
or  what  shape  it  had,  whereby  to  form  a  judg- 
ment; but,  instead  of  the  matter  of  fact  (as 
one  would  expect)  he  glances  forth  bis  laise 
colours.  .  What  fact  he  is  pleased  to  deal  out, 
is  only  in  scraps,  just  enough  to  stick  bis 
slanders  upon,  and  if  those  would  subsist,  (aoj 
more  than  form)  without  matter,  we  should 
have  none  at  all. 

"A&here  again:  'The  duke  of  Bucks  ar- 
'  gued  with  great  appearance  of  reason  and 

*  greater  wit, — desiring  (as  in  such  cases  is 
'  usual)  that  the  judges  might  give  their  opi- 

*  nions,  and  offered  to  maintain  it  against 
'  them.'  His  grace  had  a  great  mind  to  banter 
the  twelve  judges.  But,  in  earnest  should  we 
not  conclude  the  duke  in  the  right,  when  they 
would  not  accept  his  challenge?  The  case  most 
needs  be  obviously  clear  in  law ;  and  there  is 
the  cause  now,  why  the  author  mentions  this 
provocation  to  the  judges^  saying,  it  is  usual, 
etc.  Now  he  doth  not  know  or  knavishlv  con- 
ceals, that  the  judges  in  parliament  bare  s 
standing  declinatory  upon  record,  which  sencs 
to  screen  them  from  interposing  their  opinion* 
in  matters  of  government,  such  as  ia  the  beiag 
of  the  parliament.  In  old  time,  upon  the  like 
question  put  to  them,  it  was  answered,  that 
such  matters  were  above  their  knowledge. 
And  ever  since  it  bath  not  been  usual  (though 
the  author  ignorantly,  as  I  take  it,  affirms  the  | 
contrary)  to  put  questions  of  state  to  the  judges. 
So  what  becomes  of  his  grace's  improper  defy 
to  them? 

"  But  the  author  says,  <  The  motion  relisb* 
'  ed  so  ill  with  the  ministry,  that  one  of  then 
'  moved— to  the  bar/  I  do  not  remember  that 
the  lord  Fretchvile,  that  my  other  libellous  au- 
thor says  moved  to  the  bar,  or  Tower,  was  a 
minister  of  state  at  that  time.  But,  to  shew 
an  instance  of  the  author's  tacking  the  terns, 
used  of  late,  to  the  affairs  of  that  time,  one  of 
his  libelling  arts,  I  must  tell  him,  that  the  word 
ministry  was  not  then  in  use,  but  counsellors, 
or  courtiers.  For  the  kins;  himself  then  took 
so  much  upon  him,  that  the  ministers  bad  not 
that  aggregate  title,  as  if  the  government  bad 
.been  but  a  party,  aad  the  ministers  swayed  it 
as  they  were  disposed  to  favour,  or  to  Irova. 
Bat,  to  go  on  :  *  The  earl  of  Shaftesbury  op* 
'  posed  this,  and  did,  with  courage,  and  sbsrp- 
1  ness  of  application,  second  and  enforce  tai 
<  duke  of  Bucks's  motion,  and  the  earl  of  Sale- 
'  bury,  aad  lord  Wharton  fell  in  boWlv  on  tat 
*  same  side,  but  the  majority'— Alack  1  to  bs 
oppressed  with  numbers,  such  chajapiow,* 
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touched  ill  hit  prerogative ;  the  sutgect  was 
touched  in  his  liberty,  and  this  Conn  io  its  ju- 
risdiction. 

1st.  The  causa  of  commitment  which  is  re- 
turned, is  not  sufficient,  lor  the  general  alle- 
gation of  high  contempts  is  too  uncertain,  for 

such  a  cause,  notwithstanding  these  shining 
colours  given  us  here  of— ©oarage— sharp  ap- 
plication,— fall  in  boldly !  O,  for  a  Tasso  or 
Ariosto,  to  describe  the  battle,  which  ended 
in  an  Order  of  the  House  of  Lords  for  the  send- 
ing these  four  noble  peers,  advocates  for  the 
dissolution,  to  the  Tower. 

"  Must  not  any  one,  that  reads  this,  know- 
ing no  better,  conclude,  as  if  it  were  plainly 
expressed,  that  these  noble  patriot  Lords  moved 
a  point  of  law,  clear  as  the  sun,  on  the  side  of 
the  people,  against  this  assembly,  called  a  par- 
liament ;  but  that  they  were  borne  down  by  a 
majority,  swayed  by  a  corrupt  ministry;  and 
thereby  a  beggarly,  bribed,  and  what  is  worse, 
dissolved  -parliament  was  kept  on  foot,  to  do 
the  work  of  popery,  and  to  enslave  the  nation? 
All  which  is  both  false  and  wicked  libel.  For, 
in  truth,  the  parliament  were  as  fierce,  in  all 
points  of  fears  and  jealousies,  as  the  most  sus- 
picious would  desire;  and  far  enough  from 
complying  with  the  court,  even  in,  what  was 
about  that  time  most  pressed  upon  thtm, 
money ;  much  less  popery  and  slavery,  which 
lie  concealed  under  the  author's  handling  of 
this  mob-dissolution ;  for  which  he  might  have 
had  more  colour,  if  all  the  addresses,  messages, 
and  votes,  were  not,  as  they  are,  extant  in 
print.  Rut  the  true  cause  of  this  insult  was, 
as  I  hinted,  that  the  parliament,  though  averse 
enough  to  the  court,  could  not  be  drawn  to 
extremities,  tending  to  pull  the  crown  and  mo- 
narchy piecemeal;  but  hitherto  maintained  its 
tou  ndations  with  resolution.  Methin ks,  a  oom- 
l>leat  historian  might  have  found  this,  so  appa- 
rent and  demonstrated  by  what  came  after, 
and  have  alledged  it,  though  couched,  as  only 
the  insinuation  of  some  people  (forsooth)  that 
he  might  be  able,  so  for,  to  purge  himself,  as 
-not' concealing  what  aM  knowing  people  then 
were,  and  now  are  satisfied  was  the  truth  of 
the  matter. 

«  Bot  it  is  most  remarkable,  even  to  the  de- 
gree of  a  jest,  that,  if  any  credit  may  be  given 
to  the  letters  of  Mr.  Coleman  (of  which  after- 
wards) the  whole  popish  interest  was  engaged, 
together  with  these  patriots  and  their  long 
train,  in  the  *£Ood  work  of  getting  this  parlia- 
ment dissolved.  The  French  were  solicited  to 
lend  money  on  that  account :  and  Coleman  was 
so  forward,  a*  to  have  framed  an  instrument,  in 
the  nature  of  a  declaration  to  be  published  for 
making  known  the  king's  reasons  for  so  doing. 
•And  this  was  found  among  his  papers,  and 
published  with  his  letters;  a  perusal  of  which 
will  shew  much  of  the  factious  exception  to  the 
parliament  at  that  time.  So  strangely  did 
papist  and  fanatic,  or  (as  it  stood  then)  the  anti- 
court  party,  p— s  in  a  quill ;  agreeing  in  all 
things  -that  tended  to.  create  troubles  and  dis- 


the  Court  cannot  joxjge  of  the  contempt,  if  it 
doth  not  appear  in  what  act  it  consists. 

2dly.  It  is  not  known  where  the  contempts 
sre  committed,  and  in  favour  of  liberty,  it 


shall  be  io  tended  they  were  committed  out  of 
the  House  of  Peers. 


turbanoes,  and  so  to  endanger  the  legal  esta- 
blishment of  church  and  state  in  England,  I 
do  but  touch  the  instances  of  this  wonderful 
union,  as  they  fell  in  my  way,  desiring  they 
may  be  remembered '  when  1  come  to  that 


matter  express ;  but  here  they  sufficient] y  con- 
fute the  author's  invention  of  the  papists  hating 
this  noble  Earl.    A  new  edition  of  his  book 


would  sell  admirably,  if,  instead  of  Compleat 
History,  it  were  titled,  Lies  wrote  in  Water 
Colours. 

u  After  this  commitment,  the  three  Lords, 
Bucks,  Salisbury,  and  Wharton,  petitioned  the 
king,  with  a  recantation  of  this  opinion  touch- 
ing the  parliament's  being  dissolved,  and  were  by 
his  majesty  discharged.  But  Shaftsbury,  being  a 
peer  of  more  constancy,  did  petition  indeed  and 
more  than  once,  but  still  without  such  a  recanta- 
tion of  this  opinion  as  wiis  satisfactory,  so  be  lay 
by  it.  Then,  the  parliament  being  adjourned 
(not  prorogued)  his  lordship  thought  he  had  a 
fair  opportunity  to  trouble  the  waters,  and,  per- 
haps, get  hisliberty,  with  a  Salvo  to  hisOogma, 
which  he  laboured  hard  to  preserve  entire.  He 
brought  his  Habeas  Corpus  returnable  at  the 
kincVbencb,  whereupon  he  was  brought  ap, 
ana  the  return  was  read,  which  was  of  the  Or- 
der of  the  House  of  Lords  for  his  commitment, 
via.  Februarys,  1678.— " To  be  kept  ta  safe 
custody  during  his  majesty's  pleasure,  and  the 
pleasure  of  the  House,  for  high  contempts  and 
misdemeanors  against  the  House."  There  was 
a  deal  of  arguing  by  the  lawyers  of  factious 

Kractice  one  after  another,  to  shew  that  ras 
irdship  ought  to 'be  discharged  or  bailed ;  and 
they  were  answered  by  Mr.  attorney  general,' 
and  others  of  the  king's  council,  and  at  leu 


the  court  gave  their  sentence,  that  his  lor 
ought  to  be  remanded,  and  not  bailed  nor  die- 
charged.  This  was  dene  seriatim  with  reasons, 
which,  being  shortly  eipressed  by  the  £ord  Chief 
Justice  Bainsford,I  will  give  them  m  bis  words, 
taken  out  of  print,  vis.  "  The  court  hath  tie 
jurisdiction  of  this  cause:  And  therefore  the 
form  of  the  return  is  not  considerable.  We 
ought  not  to  extend  our  jurisdiction  beyond 
the  due  limits;  And  the  actions  of  our  pre- 
decessors will  not  warrant  us  in  such  an  at* , 
tempt.  -  The  consequence  would  be  very  mis- 
chievous, if  this  court  should  deliver  a  member 
of  the  House  of  Peers  and  Commons  who  is 
committed,  for  thereby  the  business  of  the  par- 
liament may  be  retarded.  For,  it  may  be,  the 
commitment  was  for  evil  behaviour,  or  inde- 
cent reflections  on  other  members,  to  the  dis- 
turbance of  the  affairs  of  the  parliament.  The 
commitment,  in  this  case,  is  not  for  safe  cus- 
tody, but  be  is  in  evocation  of  the  jodsmeat 
given  by  the  Lords  for  a  contempt.  There- 
fore, if  be  should  be  bailed!  be -would  be  de- 
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It  ctnftot  be  denied,  bot  that  the  return  of 
such  a  commitment,  by  any  other  Court,  would 
be  too  general  and  uncertain,  More.  893.  Ast» 
wish  was  'bailed  nn  a  return,  *  qnod  com- 
'  misiui  frit  per  mandatunu  N.  Milit.  Dai. 
1  Custod.  Magn.  Sigil.  Anglise  virtute  cujusdem 


Sdly.  The  time  is  uncertain,  to  that,  perad- 
venture,  it  was  before  the  last  Act  of  General 
Pardon. 

4th)y.  It  does  not  appear  whether  the  com- 
mitment were  on  a  conviction  or  accusation 
only. 

livered  otit  of  execution.  For  a  contempt  in 
Facie  Curie,  there  is  no  other  judgment  or  exe- 
cution. Therefore  he  ought  to  be  remanded. 
I  give  no  opinion  whether  it  would  be  otherwise 
in  esse  of  a  prorogation. 

"I  need  not  stay  to  shew  that  difference, 
for  it  is  a  common  notion  in  our  law,  that  an 
adjournment  is  a  continual  session,  and  a  pro- 
rogation a  vacation  of  parliament.  Now  would 
it  not  be  a  jest,  if  Westminster-hall  should,  sit- 
ting the  parliament,  turn  out  their  prisoners  for 
breaches  of  privilege  and  contempts?  Or  to 
bail  them  under  their  noses  ?  And  then,  to 
what  trial  ?  There  is  nothing  so  impudent  and 
senseless,  which  that  faction,  and  their  learned 
counsel,  would  not  urge  to  the  courts  of  jus- 
tice about  that  time,  ifit  was  set  up  by  them, 
and  was  to  serve  any  turn  of  theirs ;  of  which 
among  many,  as  may  in  course  be  produced, 
this  is  a  clear  instance.  It  was  the  case  of  a 
peer,  bead  of  a  party  ripe  for  clamour,  else  the 

Ereteace  had  been  refelled  upon  the  opening ; 
ut,  for- the  cause. afore  hinted,  the  judges 
thought  fit  to  give  their  judgments,  seriatim, 
after  solemn  (argument  had.  I  guess  the  earl 
bad  more  reach  in  this  business  than  did  ap- 
pear, or  any,  out  of  his  cabal,  thought  of.  And 
that  was  to  try  the  temper  of  the  multitude 
that  he  was  to  work  with,  whetlier  thev  would 
swallow  nonsense  or  no.  For  if  not,  tnere  was 
no  good  to  be  done  with  them  at  present ;  and 
the  fire  roust  be  a  little  more  exasperated,  to 
work  them  op  to  a  pitch.  At  present  hit  lord- 
ship made  the  utmost  of  bit  point ;  I  say  his, 
because  it  was  not  doubted  but  he,  with  his 
council  of  party-leguleians,  invented  this  ques- 
tion upon  the  parliament,  and  then,  what  was 
wanting,  in  law  and  common  tense,  was  to  be 
made  good  by  party.  But  his  lordship  find* 
ing  that  few  or  none  came  over  te  his  side, 
and  he 'had  no  other  expedient  for  his  li- 
berty, bis  great  heart  condecended  to  petition, 
and  therein  to  recant  in  due  form;  and  so,  by 
the  king's  order,  he  was  dicharged.  And  there 
ended  this  Ignis  fatuus,  which  made  a  great  stir 
while  it  glared  in  our  parliamentary  horizon. 

u  But  now  right  must  be  done  to  the  author, 
who  employs  all  his  art,  shuffling  and  cutting, 
to  bring  his  peer  off  this  business  with  honour, 
and  to  persuade  his  readers,  that  his  lordship 
was  all  along  in  the  right,  and  King,  Lords, 
Commons,  and  Judges,  all  in  the  wrong,  to  op- 
press his  lordship  after  this  manner,  as  they 
did.  We  have  not  forgot  what  persecutions 
depended  on  the  anger  of  the  papists.  This  is 
aJseginning,  for  he  was  kept  prisoner, although 
by  law  he  ought  to  hate  been  bailed.  And 
why  ?  The  author  says  *  the  earl  spoke  himself 
'  with  great  reason  and  eloquence,  for  the  li- 
1  berry  of  the  subject  and  his  own  discharge,  yet' 


-—Note  here  the  liberty  of  the  subject  is  brought 
in  neck  and  heels,  as  they  say,  that  the  earl  ought 
be  popular,  standing  tip  for  the  rights  of  the  peo- 
ple ;  although  in  all  that  which  his  lordship 
said  at  the  bearing,  there  is  nothing  at  all  by 
him  argued  of  the  subject  matter :  so  for  from 
being  an  advocate  at  large  for  the  liberty  of  the 
people,  as  here  is  counterfeited.  But  mark  the 
emphasis  of  that '  yet — the  judges  denied  bin 
4  redress.*  Doth  not  this  say  plainly  the  judges 
did  him  wrong ;  nay  more,  delivered  op  the  li- 
berty of  the  people,  for  which  his  lordship  spoke 
so  eloquently?  Redress  and  wrong  are  relatifes, 
and  imply  each  other ;  the  former  is  ever  due 
because  it  sopporteth  the  latter.  Why  could 
not  the  author  have  said  what  was  trot,  va. 
that  the  judges,  upon  full  hearing,  were  of  opi- 
nion that  his  lordship  could  not,  in  that  esse 
be  bailed  by  law;  with  the  short  reason,  thtt 
the  cause  was  out  of  their  jurisdiction  ?  Or  why 
did  not  he  make  use  of  the  print  to  extract  s 
short  state  from  ?  He  had  it  before  him,  or  else 
be  was  poorly  furnished  with  materials  for  s 
Compleat  History,  But  with  signal  fraud,  first 
be  recommends  the  earl's  speech,  without  s 
word  of  the  matter,  and  then, •  yet,'  &c  Now, 
to  shew  he  bad  the  print  by  him,  and  that  be 
has  wilfully  suppressed  the  truth  here ;  obsene 
the  tide  page  of  the  book,  and  you  will  find 

this  expressed,  viz.  " With  a  speech  of  the 

worthy  earl,  pleading  his  own  cause,  and  the  li- 
berty of  the  subject,"  This  very  pathetic  sen- 
tence the  author  hat  stole,  and  put  in  bis  book 
here,  as  I  set  them  down  before ;  which  do 
vary  only  a  little  in  the  order  of  the  words, 
but  are  the  same  conceit  and  .sense  exactly ; 
that  it  might  be  moving  in  his  History,  as  it  was 
in  the  pamphlet's  title  page,  coined  for  the  sel- 
ling design  of  the  hawkers* 

"  But,  after  all,  were  not  the  judges  cor- 
rupt? For  the  print,  which  the  earl  himself 
nut  out*  says  "  justice  Twisden  was  absent,  bot 
be  desired  justice  Jones  to  declare,  that  his 
opinion  was,  that  the  party  ought  to  be  re- 
manded." •  Now  nothing  is  more  usual  this 
this  course,  in  case  of  an  absent  judge,  when 
the  opinion  is  solemnly  given ;  for  the  public 
satisfaction  therein  is  greater.  But  says  the 
author,  «  one  of  them  declaring,  before  the 
'  cause  was  heard,  that  the  coun  could  not  help 
1  him.'  If  he  had  declared  otherwise,  be  bid 
been  an  Ignoramus.  Bot  observe  the  iit&inoa- 
tion.  I  know  not  whether  his  mother  wit 
helps  him,  or  some  extraordinary  inspiration ; 
but,  it  is-  certain,  the  scandal  herein  notably 
couched :  For  is  it  not  strange  a  judge  should 
give  bis  sentence  before  be  heard  the  cause? 
The  papists  had  great  power  oyer  him,  to  pro- 
cure this  preposterous  judgment!  Now,  to 
solve  the  riddle  of  this,  we  must  note  a  diner* 
4 
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the  question  began  in  parliament  or  no.  In  the 
case  of  Geo.  Binion  in  C.'B.  there  was  a  long 
debate,  Whether  an  original  writ  might  be 
filed  against  a  member  of  parliament,  during  ' 
the  time  of  privilege  :  and  it  was  urged,  That 
it  being  during  the  session  of  parliament,  the 
termination  of  the  question  did  belong  to  the 
parliament :  but  it  was  resolved  that  an  ori- 
ginal might  be  filed  ;  and  Bridgnian,  then  chief 
justice,  said,  that  the  Court  was  obliged  to  de- 
clare the  law  in  all  cases  that  came  in  judgment 
before  them.  H.  4,  Ed.  4>  Rut.  4,  7,  10,  in 
Scacc.  In  debt  by  River  v.  Cousin,  the  defen- 
dant pleads  that  he  was  servant  of  a  member 
of  parliament,  '  et  ideo  capi  seu  arestari  non 
(  debet/  and  the  Plaintiff  prays  judgment,  and- 
afterwards  by  advice  of  all  the  judges  the  judg- 
ment was  entered.  *  Videiuf  Baronibus,  quod 

*  tale  habetur  Privilegium,  quod  Magnates,*  &c. 
'  Bt  eoruui  famiiiares    capi  seu  arestari  non 

*  debent,  sed  nullum  habetur  Privilegium,  quod 
1  non  debent  implacitari,  ideb  respondeat  ous- 
c  ter.'  So  in  Tri  viniard's  case,  a  question  of  pri- 
vilege was  determined  in  this  Court.  Dyer  60 
in  14  Ed.  3,  in  the  case  of  sir  John  and  sir 
Jeoffry  Stanton,  which  was  eked  in  the  case 
of  the  earl  of  Clarendon,  and  is  entered  in  the 
Lords  Journal. 

An  action  for  waste  depended  between  them 
in  the  common-pleas,  ana*  the  Court  was  di- 
vided, and  the  Record  was  certified  into  the 
House  of  Lords,  aud  they  gave  direction  that 
the  judgment  should  be  entered  for  the  plain- 
tiff ;  afterwards  on  a  Writ  of  Error  brought  in 
this  Court  that  judgment  was  reversed,  not- 
withstanding the  objection,  that  it  was  given 
by  order  of  the  House  of  Lords ;  for  the 
Court  was  obliged  to  proceed  according  to  the 
law  in  a  matter  that  was  before  them  in  point 
of  judgment.  Not  long  since  the  earl  of  Bristol 
exhibited  an  Accusation  against  the  earl  -  of 
Clarendon  to  the  House  of  Lords  *  and  it  con- 
tained divers  matters,  whereof  some  did  arise 
out  of  parliament,  and  it  was  referred  to  die 
judges  to  consider  whether  that  procedure  was 
parliamentary  ;  and  the  4th  of  July  1663,  it 
was  resolved  by  the  judges,  that  the  Lords 
ought  not  to  proceed  only  upon  an  impeach- 
ment by  the  Commons,  when  the  matters  arise 
out  of  the  House. 

The  construction  of  all  acts  of  parliament 
are  given  to  the  courts  of  Westminster,  and 
accordingly  they  are  judges  of  the  validity  of 
acts  of  parliament,  they  have  searched  the 
rolls  of  parliament,  Hub.  109.  Lord  Hunsdon's 
case,  they  have  determined,  whether  the  journal 
be  a  record,  Hub.  110.  When  a  point  c6mes 
before  them  in  judgment,  they  are  not  fore- 
closed by  any  act  of  the  Lords,  but  ought  to 
judge  according  to  the  law,  by  which  the  realm 
is  governed,  and  not  by  the  Lords :  if  it  ap- 
pears that  an  act  of  parliament  be  made  by 
the  king  and  Lords  without  the  Commons, 
that  act  is  Felo  de  $e,  and  the  Courts  of  West- 
minster ought  to  judge  it  void,  4ll.  7,  18  Hub. 


'  contemptus  in  curia  facti,'  and  in  that  Book, 
that  divers  Other  persons  were  bailed  on  such 
general  returns,  and  the  cases  have  been  lately 
affirmed  in  Bushel's  case,*  reported  by  the  late 
Lord  Chief  Justice  Vaughan,  where  it  is  ex- 
pressly said  that  such  commitment  and  return 
being  too  general  and  uncertain,  the  Court 
cannot  believe  in  an  implicit  manner,  that  in 
truth  the  commitment'  was  for  causes  parti- 
cular and  sufficient.  -    ' 

Vaughan**  Reports,  140,  Accord,  2  Inst.  .52, 
53,  and  55,  and  the  1  Rolls.  918,  and  though 
the  commitment  of  tbejurors  was  for  acquitting 
Penn  and  Mead,  '  contra  plenam  et  mamfes- 
'  tan)  evidentiam.'  It  was  resolved  to  be  too 
general,  for  the  evidence  ought  to  appear  as 
certainly  to  the  judge  of  the  return,  as  it  ap- 
pears before  the  judge  authorized .  to  commit. 
Hush.  case.  137. 

Now,  this  commitment  being  by  the  House 
of  Peers  will'make  no  difference;  for  in  all 
cases  where  a  matter  comes  in  judgment  be- 
fore this  Court,  let  the  question  be  of  what 
nature  it  will,  the  Court  is  obliged  to  declare 
the  law,  and  that  without  distinction,  whether 

ence  between  a  trial,  and  a  case  upon  record. 
None  can  declare  of  the  one  antecedently,  be- 
cause none  can  say  what  may,  or  may  not,  be 
made  the  case,  or  fact,  when  proved.  But 
the  other  is  fixed,  and  cannot  be  diversified, 
and  may  be  so  plain  (as  it  was  here)  that  it 
shall  be  ridiculous  to  pretend  to  argue  it.  And, 
in  matter?  so  prefixed,  it  is  common  practice 
for  judges  to  consult  one  Another,  or  put  the 
case  at  their  hall  table,  and  then  declare  in 
public,  that  their  brothers,  upon  putting  the 
case,  were  of  that  opinion.  I  am  not-Sure  the 
author  thought  right,  but,  it  is  plain,  his  malice 
lopes  at  a  venture,  and  his  ignorance  is  no 
check  to  it,  ancMt  is  a  sorry  thing,  for  his  sake, 
to  make  such  trite  distinctions  as  these.  But 
I  have  no  hopes  he  will  walk  steady,  if  any 
thing  of  law  comes  in  his  way :  as  here,  he  will 
have  another  fling  at  this  judge  Twisdeo.: 

*  And,  being  absent  when  it  came  to  an  hear- 

*  ing,  he  deputed  judge  Jones  to  speak  for  him, 

*  that  the  court  should  be  unanimous/  And, 
so,  the  confederacy  of  the  judges  was  fortified 
in  giving  a  wrong  judgment,  or,  as  the  author 
has  it,  Denial  of  Redress.  How  cleverly  was 
it  patched  iip  by  the  seeming  unanimity?  Good 
lack,  that  the  judge  should  be  so  concerned ! 
If  this  be  not  popish  hunting  a  peer  to  disgrace 
end  ruin,  what  is  so  ?  But,  I  guess,  the  repu- 
tation of  that  excellent  judge  will  remain  can- 
did in  Westminster  Hall;  and  the  sentences  of 
the  law,  as  diverse  will,  I  guess,  be  derived 
from  under  him,  will  illustrate  his  learning 
and  justice,  against  the  wicked  endeavours, 
and.  slanderous  pen,  of  this  foul  writer  to  the 
contrary."     Examen,  p.  69. 

For  other  particulars  relating  to  this  busi- 
ness, see4Cobbett's  Pari.  Hist,  and  the  Appen- 
ds ;  also  1  CHdmixon  60S. 

*  See  this  Cast,  ante?  p.  09°. 
VOL.  Y1. 


a- 


0  See  ante,  p.  504. 
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111,  nod  accordingly  they  ought  to  do,  if  this 
return  contain  in  it  that  which  is  fatal  to  itself. 
It  hath  been  a  question  often  resolved  in  this 
Court  when  a  Writ  of  Error  in  parliament 
shall  he  a  Supersedeas  and  this  Court  hath 
determined  what  shall  be  said  to  be  a  session 
of  parliament,  1  Rolls.  29,  and  if  the  law  were 
otherwise  tlu  re  would  be  a  failure  of  justice. 
If  the  parliament  wf  re  dissolved,  there  would 
be  no  question  but  the  prisoner  should  be  dis- 
charged on  a  Habeas  Corpus,  and  yet  then  the 
Court  must  examine  the  cause  of  commitment, 
and  by  consequence  a  matter  parliamentary, 
and  the  Court  may  now  have  cognizance  of  the 
matter,  as  clearly  as  when  the  parliament  is 
dissolved.  The  party  would  be  without  re- 
medy for  his  liberty,  if  he  could  not  find  it  here, 
for  it  is  not  sufficient  for  him  to  procure  the 
Lords  to  determine  their  pleasure  for  his.  im- 
prisonment, for  before  his  enlargement  he  must 
iiave  the  pleasure  of  the  king  to  be  determined, 
,and  that  ought  to  be  in  this  Court,  and  there- 
fore the  prisoner  ought  first  to  resort  hither. 

Let  us  suppose  (for  it  does  not  appear  hi  the 
return,  and  the  Court  ought  not  to  enquire  of 
any  matter  out  of  it),  that  the  supposed  con- 
tempt was  a  thing  done  out  of  the  House ;  it 
would  be  hard  for  this  Court  to  remand  him  : 
suppose  he  were  removed  to  a  foreign  prison, 
during  the  pleasure  of  the  Lords  :  no  doubt, 
but  that  would  have  been  an  illegal  commit- 
ment against  Magna  Charta  and  the  Petition  ; 
there  the  commitment  would  have  been  ex- 
pressly illegal,  and  it  may  be  this  commitment 
may  be  no  less  ;  for  if  it  had  been  exprrssly 
shewn,  and  if  he  be  remanded,  he  is  committed 
by  this*  Court,  who  are  to  answer  for  his  impri- 
sonment. 

fcut  2.  The  limitation  of  the  imprisonment 
during  the  pleasures  of  the  king  and  the  house 
is  illegal  and  uncertain  ;  for  since  it  ought  to 
determine  in  two  courts,  it  can  have  no  certain 
period,  a  commitment  until  he  shall  be  dis- 
charged ly  Kin»VBench  and  Common  Pleas, 
is  iihgal ;  ihr  the7  prisoner  cannot  apply  him- 
self in  such  a  manner  as  to  obtain  his  dis- 
charge. If  a  man  be  committed  to  further 
order,  Coke  saith,  he  is  bailable  presently,  for 
that  imports  until  he  shall  be  delivered  in  good 
course  of  Law;  and  if  this  commitment  have 
not  that  sense,  it  is  illegal,  for  the  pleasure  of 
the  king  is  that,  which  shall  be  determined  ac- 
cording to  law  in  his  courts,  as  where  the  Stat, 
of  Westminster,  1  chap.  15,  declares  that  he  is 
not  replevisaMe,  who  is  taken  by  command  of 
the  king ;  this  docs  not  extend  to  an  extra- 
judicial command,  but  in  his  courts  of  justice, 
to  which  all  matters  of  judicature  are  delegated 
and  distributed.  2  Inst.  186  and  187. 

Wallop,  to  the  same  purpose,  cited  Bushel's 
case,  Vaughan,  1S7,  that  the  return  for  high 
contempts  was  not  sufficient,  and  the  court 
that  made  the  commitment  in  this  case  makes 
no  difference  in  the  case,  for  otherwise  one 
may  be  imprisoned  by  the  House  of  Peers  un- 
justly, for  a  matter  relievable  here,  and  yet 
shall  be  wit!. out  any  maimer  of  relief  by  such 


a  return ;  for  on  supposition  that  this  court 
ought  not  to  meddle  where  the  person  is  com- 
mitted by  the  Peers,  any  person  at  any  time 
and  for  any  cause  may  be  subject  to  a  perpe- 
tual imprisonment  at  the  pleasure  of  the  Lords. 
And  the  law  is  otherwise,  for  the  House  of 
Lords  is  the  supreme  court,  yet  their  jurisdic- 
tion is  limited  by  the  common  and  statute- 
law,  and  their  excises  are  examinable  in  tb» 
court ;  for  there  is  a  great  difference  between 
the  errors  and  excise  in  and  of  a  court,  bet»eeu 
an  erroneous  proceeding  with  jurisdiction,  winch 
is  void  and  a  mere  nullity,  4  H.  7.  18.  6.  in 
•the  parliament  the  king  would  have  one  at- 
tainted of  treason,  and  lose  his  lands,  and  the 
Lords  assented,  but  nothing  was  said  of  the 
Commons;  wherefore  all  the  justices  hcM 
clearly  that  it  was  no  act,  and  he  was  restored 
to  his  land ;  and  without  doubt  in  the  same 
case  if  the  party  had  been  imprisoned,  the 
justices  might  have  made  the  like  resolution 
that  he  ought  to  have  been  discharged. 

It  is  a  solecism  that  a  man  shall  be  impri- 
soned by  a  limited  jurisdiction,  and  it  shall  rot 
be  examinable,  whether  the  cause  were  within 
the  jurisdiction  or  not.  If  the  Lords  withcrol 
the  Commons  should  grant  a  tax,  and  one  that 
refused  to  pay  it  should  be  imprisoned,  the 
tax  is  void  ;  but  by  a  general  commitment  tht 
party  shall  be  remedy  less,  if  so  be  the  Lordi 
should  award  a  Capias  for  treason  or  felony. 

By  these  instances  it  appears  that  their  juris- 
diction was  restrained  by  the  common-law, 
and  it  is  also  restrained  by  divers  acts  of  par- 
liament, 1  H.  4,  c.  14,  no  appeals  shall  be 
made,  or  any  ways  pursued,  or  where  a  statute 
is  made  a  power  is  implicitly  given  to  tbik 
court,  hy  the  fundamental  institution,  which 
makes  the  judges  expositors  of  act  of  parlia- 
ment ;  and  peradventure  if  all  this  case  ap- 
peared upon  the  return,  this  mmht  be  a  case  is 
which  they  were  restrained  by  the  stat.  4  H.U. 
c.  8.  That  ail  the  suits,  usements,  and  con- 
demnations, &c.  many  time  from  henceforth, 
at  any  time  to  be  put  or  had  upon  any  mem- 
bers for  any  bill  speaking  or  reasoning  of  any 
matters  concerning  the  parliament  to  be  com- 
muned or  treated  of,  shall  be  utterly  void  and 
of  no  effect;  now  it  does  not  appear,  bat  this 
is  a  correction  and  punishment  imposed  upoQ 
the  earl,  contrary  to  the  statute.  There  is  no 
question  now  made  of  the  power  of  the  Lords, 
but  it  is  only  urged  that  it  is  necessary  for 
them  to  declare  by  virtue  of  what  power  they 
proceed,  otherwise  the  liberty  of  every  English- 
man shall  be  subject  to  the  Lords,  whereof 
they  may  deprive  any  of  them  against  an  act 
of  parliament,  but  no  usage  can  justify  such  a 
proceeding.  Elsemore's  Case  of  the  Post-Nati. 
19.*  The  duke  of  Suffolk f  wa*  impeached  by 
the  Commons  of  high-treason,  and  misdemean- 
ors, the  Lords  were  in  doubt  whether  they  should 
proceed  upon  such  a  general  impeachment  to 
imprison  the  duke,  and  the  advice  of  the  judges 

*  See  this  Case,  ante,  vol.  8,  p.  *69. 
f  Ibid.  vol.  1,  p.  $71. 
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being  demanded,  and  their  resolution  given  in 
the  negative,  the  Lords  were  satisfied.  This 
case  is  mentioned  with  design  to  shew  the  re- 
spect given  to  the  judges,  and  that  the  judges 
have  determined  the  highest  matters  in  parlia- 
ment. At  a  Conference  held  between  the 
Lords  and  the  Commons,  3d  April,  4  Car.  con- 
-cerning  the  Right  and  Privilege  of  the  Subject, 
it  was  declared  and  agreed,  That  no  freeman 
ought  to  he  committed  or  restrained  b)  com- 
mitment of  the  king  or  privy-council,  or  any 
other  (in  which  the  House  of  Peers  is  included) 
unless  some  cause  of  commitment,  restraint,  or 
detainer  be  set  forth,  for  which  by  law  he 
ought  to  he  committed,  &c. 

Now  if  the  king,  who  is  the  head  of  the  par- 
liament, uor  the  privy-council,  which  i9  a  court 
of  state,  to  which  secrecy  is  so  necessary,  may 
not  imprison  without  shewing  cause,  a  fortiori, 
the  Lords  in  parliament  cannot,  which  are  a 
court  of  law  as  welt  as  a  court  of  state,  and 
therefore  ought  not  to  proceed  in  an  illegal 
manner.  It  is  true  in  1  Rolls.  192.  Rush- 
worth's  Case,  Coke  is  of  opinion  that  the 
privy-council  may  commit  without  shewing 
cause,  but  in  his  more  mature  age  he  was  of 
another  opinion,  and  accordingly  the  law  is 
declared  iu  the  Petition  of  Right. 

Smith  argued  to  the  same  purpose,  and  said, 
A  judge  cannot  m:\ke  a  judgment  unless  the 
fact  appears  to  him,  and  on  an  Habeas  Corpus, 
the  judge  can  only  take  notice  of  the  fact  re- 
turned ;  it  is  lawful  for  any  subject  that  finds 
himself  aggrieved  by  any  sentence  or  judgment 
to  petition  the  .king  in  /in  humble  manner  for 
redress,  and  where  the  subject  is  restrained  of 
his  liberty,  the  proper  place  for  him  to  apply 
himself  unto  is  this  court,  which  hath  the  su- 
preme power  as  to  this  purpose,  over  all  coutts, 
and  an  Habeas  Corpus  issuing  hence,  the  king 
ou^ht  to  have  an  account  of  his  subject,  Hulls. 
Hab.  Corp.  64.  Witherly's  Case;  and  though 
the  commitment  be  by  the  Lords,  yet  if  it  be 
illegal,  this  court  is  obliged  to  discharge  the 
prisoner,  as  well  as  if  he  had  been  illegally  im- 
prisoned by  any  other  court;  the  House  of 
Peers  is  a  high  court,  but  the  King's  bench  hath 
ever  been  intrusted  with  the  liberty  of  the  sub- 
ject, and  if  it  were  otherwise  in  case  of  impri- 
sonment by  the  Peers.,  the  power  of  the  king 
was  less  absolute  than  the  power  of  the  Lords. 

It  does  not  appear  but  that  this  commitment 
was  for  breacli  of  the  privilege,  but  neverthe- 
less if  it  were,  this  court  might  give  relief,  as 
appears  in  sir  George  Bigmore's  case  before 
cited,  and  Mich.  12  Ed.  4.  Rut.  20.  for  the 
court  which  has  power  to  judge  what  is  privi- 
lege, has  also  power  to  judge  what  is  con- 
tempt of  privilege;*  if  thejudges  may  judge  of 

*  See  the  Case  of  Crosby,  a.  d.  1771,  infra. 
See  also  the  Notes  to  the  Case  of  Dr.  Shirley 
and  sir  John  Fagg,  ante,  p.  1 122. 

Lord  Clarendon  has  in  the  4th  book  of  his  His- 
tory of  the  Rebellion,  some  observations  upon 
this  subject  which  may  perhaps  be  found  to  de- 


an act  of  parliament,  a  fortiori,  they  may 
judge  of  an  Order  of  the  LjhIs,  20  Edward 
Butcher's  case,  where  he  in  reversion  brought 
an  action  of  waste  and  died  before  judgmeut, 

serve  attention.  After  relating  the  transactions 
respecting  the  Five  Members,  and  the  answer 
of  Charles  the  First,  he  proceeds  :  * 

"  This  gave  them  new  offence  and  trouble, 
and  if  the  king's  counsel  bad  had  the  courage 
to  have  insisted  upon  the  matter  of  law,  and 
the  Lords  would  have  given  them  reasonable 
countenance,  they  would  have  been  much  puz- 
,  zled  to  have  procured  a  resolution  that  would 
have  served  their  purposes  to  all  parts,  and 
been  content  to  have  suspended  their  judg- 
ment, and  so  the  king  might  have  suspended 
his  prosecution.1  For  if  the  judges  had  been 
called  to  deliver  their  opinions  in  point  of  law, 
which  they  ought  to  have  been,  they  could  not 
have  avoided  the  declaring,  that  by  the  known 
law  which  had  been  confessed  in  all  times  and 
ages,  no  privilege  of,  parliament  could  extend 
in  the  case  of  treason ;  hut  that  every  parlia- 
ment-man was  then  in  the  conditio)  of  every 
other  subject,  and  to  be  proceeded  against  ac- 
cordingly. In  the  next  place,  as  they  would 
never  have  ventured  themselves  upon  the 
House  of  Peers  under  an  impeachment,  and 
thereby  made  them  their  judges,  wjiich  indeed 
was  incongruous,  every  subject  being  to  be  tried 
for  his  life  per  pares,  vel  per  tegem  terra,  to 
both  which  the  Lords  and  the  impeachment 
were  directly  opposite ;  so  they  would  less  have 
trusted  an  indictment  at  law, and  a  well  chosen 
sober  jury,  who  had  been  bound  to  follow  their 
evidence  of  fact,  and  were  not  judges  of  the 
law,  which  was  severe  in  any  conspiracy 
against  the  crown,  or  the  persons  of  king  or 
queen. 

"  But  having  shut  the '  oVors  against  any 
mention  of  law,  they  made  no  scruple  of  re- 
solving and  answering  his  majesty,  •  that  they 
'  were  first  to  see  the  evidence  he  had  to  prove 

•  the  guilt,  before  they  could  give  any  direction 
'  for  the  manner  of  the  prosecution  and  pro- 
'  ceeding,'  which  they  grounded  upon  a  maxim 
xthey  had  but  lately  established,  though  never 

till  then  heard  of,  '  that  no  member  of  parlia- 
'  ment  for  what  offence  soever,  could  be  ar- 
1  rcsfed  or  proceeded  againstbut  by  the  con 
1  sent  of  that  House  of  which  he  was  a  mem- 
'  her ;  and  then  they  said  they  could  not  give 
'  or  deny  their  consent  by  any  other  measure 
'  than  the  knowledge  of  the  crime  and  proof, 

*  upon  which  such  member  stood  accused/ 
Which  conclusion  had  been  reasonable  had  the 
premises  been  just;  whereas  the  argument  was 
to  be  inverted,  thnt  their  consent  was  not  to  he 
asked,  because  they  had  no  cognizance  of  the 
crime  of  which  their  members  were  accused, 
nor  were  judges  whether  their  accusation  were 
valid  in  law,  or  sufficiently  proved  in  fact. 

'*  It  is  not  to  be  believed  how  many  sober, 
well-minded  men,  who  were  reul  lovers  of  the 
peace  of  the  kingdom,  and  had  a  full  submis- 
sion and  reverence  to  the  known  laws,  were 
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nnd  his  heirs  brought  an  action  for  the  same 
waste,  and  the  king  and*  the  lords  determined 
that  it  did  lie,  and  commanded  the  judges  Co 
give  judgment  according!/  for  the  time  to  come; 
but  by  Ryley,  39,  it  appears  that  it  is  only  an 
order  of  the  king  ana*  the  lords,  and  that  was 
the. cause  the  Judges  conceived  that  they  were 
pot  bound  by  it,  but  39,  3,  13,  and  ever  since 
have  judged  the,  contrary  it'  it  be  admitted. 
For  that  for  breach  of  privilege  may  com- 
mit, yet  it  ought  to  appear  on  the  commitment 
that  that  was  the  cause, for  otherwise  they  may  be 


Imposed  upon  and  had  their  understandings 
confounded  and  so  their  wills  perverted,  by  the 
mere  mention  of  Privilege  of  Parliament; 
which  instead  of  the  plain  and, intelligible  no- 
tion of  it,  was  by  the  dexterity  of  those  boute- 
feus  and  their  under  agents  of  the  law,  and  the 
supine  sottishness  of  the  people,  rendered  such 
a  mystery  as  could  be  ouJy  explained  by  them- 
selves, and  extended  as  far  as  they  found  ne- 
cessary for  (heir  occasions,  and  was  to  be.  ac- 
knowledged a  good  reason  for  any  thing  that 
no  other  reason  could  be  given  for.  *  We  are, 
'  say  they,  and  have  been  always  confessed, 
4  the  only  judges  of  our  own  privileges;  and 
1  therefore  whatsoever  we  declare  to  he  our 
4  privilege,  is  such  :  otherwise  whosoever  de- 
'  termines  that  it  is  not  so,  makes  himself  judge 
'  of  that  whereof  the  cognisance  only  belongs 
*  to  us.'  And  this  sophistical  riddle  perplexed 
many,  who,  notwithstanding  the  desperate  con- 
sequence they  saw  must  result  from  such  logic, 
taking  the  first  proposition  for  true,,  which,  be- 
ing rightly  understood,  is  so,  have  not  been 
able  to  wind  themselves  out  of  the  labyrinth  of 
the  conclusion  :  I  say  the  proposition  rightly 
understood :  they  are  the  only  judges  of  their 
own  privileges,  that  is,  upon  the  breach  of 
those  privileges,  which  the  law  hath  declared 
to  be  theirtwn,  and  what  punishment  is  to  be 
inflicted  upon  such  breach.  But  there  can  be 
oo  privilege,  of  which  the  law  cfoth  not  take 
notice,  and  which  is  not  pleadable  by  and  at 
law. 

•'  The  truth  and  clearness  of  this  will  best 
appear  by  instance  :  If  I  am  arrested  by  pro- 
cess out  of  any  court,  I  am  to  plead  ii\  the 
court,  that  I  am  a  member  of  parliament,  and 
that  by  the  privilege  of  parliament  my  person 
ought  to  be  free  from  arrests.  Upon  this  plea 
the  judge  is  bound  to  discharge  me ;  and  if  he 
does  not  he  is  a  criminal,  as  for  any  other  tres- 
pass against  the  law  ;  but  the  punishing  the 
person  who  hath  made  this  infringement  is  not 
within  his  power,  but  proper  to  that  jurisdic- 
tion against  which  the  contempt  is  ;  therefore 
that  House  of  which  I  am  a  member,  upon  com- 
plaint made  of  suc)»  :m  arrest,  usually  sends  for 
the  persons  culpable,  the  party  at  whose  suit 
the  arrest  is  made,  and  the  officers  which  exe- 
cuted it,  and  commits  them  to. prison  till  they 
make  acknowledgment  of  their  offence.  But 
that  Hou«e  never  sends,  at  lc.ist  never  did  till 
this  parliament,  any  order  to  the  court  out  of 
which  the  process  issued,  to  stay  the  proceed-  I 


called  a  breach,  which  is  only  a  refusal  to  an- 
swer to  a  matter  whereof  the  House  of  Lords 
is  restrained  to  hold  plea  by  the  star,  of  the  1st 
of  Hen.  4,  und  for  a  contempt  committed  out 
of  the  House  they  cannot  commit,  *  for  the 
word  appeal  in  the  statute  extends  to  alL  misde- 
meanor*, as  it  was  resolved  by  the  judges  in  the 
earl  of  Clarendon's  Case,  July  1663.  If  the 
imprisonment  be  not  lawful,  the  court  cannot 
remaad  him  to  his  wrongful  imprisonment,  for 
that  would  be  an  act  of  injustice,  to  imprison 

ings  at  law,  because  the  privilege  ougbt  to  be 
legally  pleaded.  So  after  the  dissolution  of  par- 
liament if  I  am  arrested  within  the  days  of  pri- 
vilege, upon  any  plea  of  privilege  the  court  dis- 
charges me,  but  then  the  party  that  arrests  me 
escapes  punishment  till  the  next  parliament, 
the  judge  having  no  more  power  to  commit  the 
man  that  sued  or  arrested  me,  than  he  hath  to 
imprison  a  man  for  bringing  an  action  at  law, 
when  he  bath  nogood  title;  neither  is  he  judge 
of  the  contempt.1 

"  Again  ;  If  a  man  brings  an  information  or 
an  action  of  the  case,  for  words  spoken  by  roe, 
and  I  plead  that  the  words  were  spoken  by  me 
in  parliament  when  I  was  a  member  there,  and 
that  it  is  against  the  privilege  of  parliament 
that  I  should  be  impleaded  in  any  other  place 
for  the  words  I  spoke  there  ;  I  ought  to  be  dis- 
charged frbm  this  action  or  information,  because 
this  privilege  is  known  and  pleaded  at  law,  but 
that  judge  can  neither  punish  nor  examine  the 
breach  of  privilege,  nor  censure  the  contempt. 
And  this  is  the  true  and  proper  meaning  of  the 
old  received  axiom,  that  they  are  judges  only 
of  their  own  privileges. 

"  And  indeed  these  two,  of  freedom  from  ar- 
rests for  their  persons  (which  originally  bath 
not  been  of  that  latitude  to  make  a  parliament 
a  sanctuary  for  bankrupts,  where  any  person 
outlawed  hath  been  declared  incapable  of  be- 
ing returned  thither  a  member)  and  of  liberty 
of  speech,  were  accounted  their  chiefest  privi- 
leges of  parliament :  For  their  other,  of  access 
to  the  king  and  correspondence  by  conference 
with  the  Lords,  are  rather  of  the  essence  of 
their  councils,  than  "privileges  belonging  to 
them.  But  that  their  being  judges  of  their  pri- 
vileges should  qualify  them  to  make  new  privi-  i 
leges,  or  that  their  judgment  should  create 
them  such,  as  it  was  a  doctrine  never  before 
now  heard  of,  so  it  could  not  but  produce  all 
those  monstrous  effects  we  have  seen ;  when 
they  have  assumed  to  swallow  all  the  rights 
anil  prerogatives  of  the  crown,  the  liberties  and 
lands  of  the^  ihurch,  the  power  and  jurisdiction 
of  the  peer*,  rtt  a  word,  the  religion,  laws  and 
liberties  of  England,  in  the  bottomless  and  in- 
satiable gulph  of  their  own  privileges.  And 
no  doubt  these  invasions,  on  pretence  of  privi- 
lege, will  hereafter  be  judged  to  have  been  the  j 
most  unparalleled  and  capital  breach  of  those 
privilege^  that  had  ever  yet  been  attempted.*' 

«  See  Flower's  Case  ju  p.  1799,  ia\fru,  and 
8  Term  Bepdrts, 
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htm,  de  novo  Vaughan,  156.  It  does  not  ap- 
pear whether  the  contempt  was  a  voluntary 
act,  or  an  opinion,  or  an  inadvertency,  and  he 
has  now  suffered  five  months  imprisonment  al- 
ready ;  false  imprisonment  is  not  only  where 
the  commitment  is  unjust,  hut  where  the  im- 
prisonment is  too  long,  2  lust.  53.  In  this 
case  if  this  court  cannot  give  remedy,  perad- 
vonture,  the  imprisonment  shall  he  perpetual ; 
for  the  king,  as  the  law  is  now  taken,  may  ad- 
journ the  parliament  for  10  or  20  years. 

But  all  this  is  said  on  supposition  that  this 
session  has  continuance.  I  conceive  that  by 
the  king's  givinv  his  royal  assent  to  several 
Jaws  which  have  been  ep acted,  the  session  is 
determined,  and  then  their  order  for  the  im- 
prisonment is  also  determined,*  Brook  parlia- 
ment, 86.  Every  session  in  which  the  king 
signs  bills  is  a  day  of  itself,  a  session  of  itself, 
1  Gar.  1,  7  f.  A  special  act  is  made,  that  the 
giving  the  royal  assent  to  several  bills,  shall  not 
determine  the  session.  (It  is  true  it  is  there 
said  to  be  made  for  the  avoiding  all  doubts.) 
In  the  stat.  J6  Car.  1,  there  is  a  proviso  to  the 
same  purpose,  and  also  12  Car.  1,  2 ;  22  and  23 
Car.  2,  2,  1,  ll,Ro.2,No.  12. 

By  the  opinion  of  Coke,  4  Inst.  27,  the 
royal  assent  does  not  determine  ;  but  the  au- 
thority on  which  he  relies,  does  not  warrant  his 
opinion.;  for  first  in  the  parliament,  Roll.  1 II.  7. 
it  appears  that  the  royal  assent  was  given  to  the 
act,  for  the  reversal  of  the  attainder  of  the  mem- 
bers of  parliament,  the  same  day  it  was  given  to 
the  other  bills ;  and  the  same  year  the  same 
parliament  assembled  again,  and  then  it  is  pro- 
bable, that  the  members  which  had  heen  at- 
tainted were  present,  and  not  before,  8  R.  2, 
No.  13,  is  only  a  judgment  in  case  of  Treason, 
by  virtue  of  a  power  reserved  to  them  on  the 
statute,  25  Ed.  3,  Rot,  pari.  7  H.  4,  No.  29, 
is  not  an  act  q(  'parliament,  14  Ed.  3,  N.  789. 
The  act  is  first  entered  on  the  roll,  but  on  con- 
dition ihe  king  will  grant  their  other  petitions ; 
the  inference  my  lord  Coke  makes,   that  the 

*  It  might  be  worth  while  to  endeavour  to  as- 
certain on  what  principle  this  doctrine  and  the 
correspondent  practice  rest.  Note  the  diversity 
be  t  wee  t/proceedings  of  judicature  and  proceed- 
ings of  legislation  as  to  the  effects  wrought  on 
the  in  by  determination  of  a  session  of  par- 
liament, which  distinction  is  very  well  set 
forth  by  Mr.  Percival  in  his  able  tract  entitled 
«  A  Review  of  the  Arguments  in  favour  of  the 
'coutinuance  of  Impeachments,  notwithstanding 
1  a  dissolution,  &c.  mentioned  in  a  note  to  vol. 
2.  p.  1446  of  this  Collection.  On  the  point  of 
the  continuance  of  Impeachments,  see  in  ad- 
dition to  the  articles  referred  to  in  that  Note, 
Mr.  Seidell's  Speech  cited  in  a  Note  to  Jurd 
lord  Clarendon's  Case,  ante,  p.  351.  See 
in  Crosby's  Case,  a.d.1771,  the  observations  on 
sir  Fletcher  Norton's  Paper  Writing  and  on  the 
omission  of  the  addition  of  Speaker  and  on  his 
Double  Capacity, 

f  As  to  this  matter?  see  Blackstone's  Com- 
mentaries, Book  1,  ch.  2,  f .  7. 


act  for  the  attainder  of  queen  Catherine,  39 
H.  8,  was  passed  before  the  determination  of 
the  session,  yet  it  was  on  a  judgment  given 
against  her  by  the  commissioners  of  Oyer  and 
Terminer,  and  the  subsequent  act  is  only  an 
act  of  confirmation  ;  but  Coke  ought  to  be  ex- 
cused, for  all  his  notes  and  papers  were  taken 
from  him,  so  that  this  book  did  not  receive  hi* 
last  hand,  but  it  is  observable  he  was  one  of  the 
members  of  parliament,  l  Car.  1,  when  the 
special  act  before-mentioned  was  made ;  and  no 
instance  can  be  given  where  an  act  was  passed, 
and  afterwards  the  parliament  did  proceed  in 
that  session,  only  where  there  was  a  precedent 
agreement  between  the  king  and  the  Houses; 
so  I  conclude  that  the  order  is  determined  with 
the  session,  aud  the  earl  of  Shaftsbury  ought  to  - 
be  discharged. 

Eyres  argued  to  the  same  effect ;  That  the 
warrant  is  not  sufficient,  for  it  does  not  appear 
that  it  was  made  by  the  jurisdiction  is  desired 
in  the  House  of  Peers ;  fur  that  is  '  coram 
*  Rege  in  pari  ia  men  to/  so  that  the  king  and  the 
Commons  are  present  in  supposition  of  law, 
and  the  Writ  of  Error  in  parliament  is  *  In- 
'  specto  Recordo  nos  consiho  et  advUamento 
'  spiritualium  et  temponalium,  et  communitatum 
'  in  pariiamento  predict  existent',  &c.'  it 
would  not  be  difficult  to  prove  that  anciently 
the  Commons  did  assist  tliere,  and  now  it  shall 
be  intended  that  they  were  present ;  for,  there 
can  be  no  averment  against  the  record.  The 
Lords  do  several  acts  as  a  distinct  house,  at 
the  debating  bills,  the  enquiring  of  breaches  of 
privileges ;  and  the  warrant  in  this  case  being  by 
the  Lords  spiritual  and  temporal,  cannot  be  in- 
tended otherwise,  but  that  it  was  done  by  them 
in  their  distinct  capacity,  aud  then  the  com- 
mitment being  during  the  pleasure  of  the  king 
and  the  House  of  Peers,  it  is  manifest  that  the 
king  is  principal,  and  his  pleasure  nought  to  be 
determined  in  this  Court. 

If  the  lords  should  commit  a  great  minister 
of  state,  whose  advice  is  necessary  for  the  king 
and  the  realm,-  it  cannot  be  imagined  that  the 
king  shall  be  without  remedy  for  bis  subject, 
but  that  he  may  have  him  discharged  by  his 
writ  out  of  this  court. 

This  present  recess  is  not  ordinary  adjourn- 
ment ;  for  it  is  entered  in  the  journal  that  the 
parliament-  shall  not  be  assembled  at  the  day 
of  adjournment,  but  adjourned  or  prorogued 
to  another  day,*  if  the  king  do  not  signify  hit 
pleasure  by  proclamation. 

Some  other  exceptions  were  made  to  the 
return. 

1.  That  no  commitment  is  returned,  but 
only  a  warrant  to  the  constable  to  receive  him, 

2.  The  Return  does  not  answer  the  mandate 
of  the  writ ;  for  that  is  to  have  the  body  of  A, 
£.  of  S.  and  the  return  of  the  warrant  is  for  the 
imprisonment  of  A.  Ashley  £.  of  S. 

Serjeant  Maynard  argued  to  maintain  the 
return ;  The  House  of  Lords  is  the  supreme 
court  of  the  realm ;  it  is  true  .this  court  is  su- 
perior to  all  courts  of  ordinary  jurisdiction.    If 
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this  commitment  had  been  by  any  inferior. 
■  court,  it  could  not  have  been  maintained  :  hut 
the  commitment  is  by  a  court  that  is  not  under 
the  contruul  of  this  court ;  and  that  court  is  in 
law  sitting  at  this  time  and  therefore  the  ex- 
pressing the  contempt  particularly,  is  a  matter 
that  continues  in  the  deliberation  of  that 
court :  it  is  true,  this  court  ought  to  determine 
what  the  la*  is  in  every  case  that  comes  before 
them,  and  in  this  case  the  question  is  only  whe- 
ther this  court  can  judge  of  a  contempt  com- 
mitted in  parliament  during  the  same  session  of 
parliament,  and  discharge  one  committed  for 
such  contempt.  When  a  question  of  privilege 
arise th  in  an  action  depending  in  this  court, 
the  court  may  determine  it ;  but  now  the 
question  is,  whether  the  Lords  have  capacity  to 
determine  their  own  privileges,  and  whether 
this  court  can  controul  their  determination,  and 
discharge  during  their  session  a  Peer  committed 
for  contempt.  The  Judges  have  often  demand- 
,  ed  what  the  law  is,  and  how  a  statute  should  be 
eipounded  of  the  lords  in  parliament,  as  on 
the  statute  of  amendments,  40  Ed.  3.  34.  6. 
8.  Co.  157  158.  a  fortiori.  The  Court  ought 
to  demand  their  opinion,  when  a  doubt  ariseth 
on  an  order  made  by  the  House  of  Lords  now 
sitting. 

As  to  the  determination  of  the  imprisonment, 
doubtless  the  pleasure  of  the  king" is  to  be  de* 
term  in  ed  in  the  same  court  where  the  judgment 
was  given. 

As  to  the  determination  of  the  session,  the 
opinion  of  Coke  is  good  law,  and  the  addition 
of  provisoes  in  many  acts  is  only  in  majorem 
cautelam. 

Sir  William  Jo*e$9  (Att.  GenV  To  the  same 
effect,  as  to  the  uncertainty  of  the  commit- 
ment, it  is  to  be  considered  that  this  case  dif- 
fers from  all  other  cases  in  two  circumstances. 
1.  The  person  which'  is  committed  is  a  member 
of  the  House  by  which  he  is  committed  (I  do 
not  take  upon  me  to  say  that  the  case  would  be 
different  if  the  person  committed  were  not  a 
peer).  2.  The  court  that  dors  commit  is  su- 
perior to  this  court,  and  therefore  if  the  con- 
tempt had  been  particularly  shewn,  of  what 
judgment  soever  this  court  should  have  been  as 
to  the  contempt,  yet  they  would  not  have  dis- 
charged the  earl,  and  thereby  take  upon  them  a 
jurisdiction  over  the  House  of  Peers. 

The  judges  in  no  age  have  taken  upon  them 
the  judgment  of  what  is  '  Lex  et  consuetudo 
pariiamenti ;'  but  here  the  attempt  is  to  engage 
the  judges  to  give  their  opinion  in  a  matter 
whereof  they  might  have  refused  to  have  given 
it,  if  it  had  been  demanded  in  parliament.  It 
is  true,  if  a  writ  be  brought  where  privilege 
is  pleaded,  the  court  ought  to  judge  of  it  as  an 
incident  to  the  suit  whereof  the  court  was  pos- 
sessed ;  but  this  will  be  no  warrant  for  this 
court  to  assume  a  judgment  of  an  original  mat- 
ter arising  in  parliament,  and  that  which  is 
said  of  tlje  judges  power  to  expound  statutes, 
cannot  be  denied. 
.  But  it  it  not  applicable  to  this  case ;  by  the 


same  reason  that  this  commitment  is  questioned 
every  commitment  of  the  House  of  Com  morn 
may  he  likewise  questioned  in  this  court.  It 
is  objected  that  there  would  be  a  failure  of 
justice  if  the  carl  should  not  be  discharged  ; 
but  the  contrary  i*  true ;  for,  if  he  be  dis- 
charged; there  would  be  a  failure  of  justice 
for  oifenceS  in  parliament,  and  therefore  tl* 
earl  would  be  discharged  from  all  manner  of 
punishment  for  his  ufFencc,  if  he  be  discharged 
(for  he  must  be  discharged  or  remanded ;  for 
the  court  .cannot  bail  but  where  they  ha?e 
jurisdiction  of  the  matter), ^and  so  delivered 
out  of  the  hands  qf  the  Lords,  who  only  barf 
power  to  punish  him. 

,It  is  objected,  that  the  contempt  is  not  said 
to  be  committed  in  the  House  of  Peers,  but  it 
may  well  be  intended  to  be  committed  there ; 
for  it  appears  he  is  a  member  of  that  Uou>e, 
and  that  the  contempt «  as  against  the  House ; 
and  besides,  titers  are  contempts  whereof  they 
have  cognizance,  though  they  are  committed 
out  of  the  House.  It  is  objected,  that  it  is 
possible  this  contempt  wa*  committed  hef«re 
the  general  parddn ;  out  surely  such  injustice 
shall  not  be  supposed  in  the  supreme  court,  arid 
it  may  well  be  supposed  to  be  committed  du- 
ring the  session  in  which'  die  couimitmeat  to 
prison  was. 

It  would  be  great  difficulty  for  the  Lords  to 
make  their  commitments  so  exact  «nd  particu- 
lar, when  they  are  employed  in  the  arduous  af- 
fairs of  the  realm  ;  and  it  hai  been  adjudged 
on  a  return  out  of  Chancery  of  a  commitment 
foe  a  contempt-  against  a  decree,  that  it  nai 
gsod,  and  Yet  the  decree  was  not  shown. 

The  Limitation  of  the  imprisonment  is  well, 
for  if  the  king  or  the  House  determine  their 
pleasure  he  shall  be  discharged,  for  then  i:  is 
not  tjie  pleasure  of  both  that  he  should  be  de- 
tained, and  the  addition  of  those  word* 
'  during  the  pleasure,9  is  no  more  than  was 
before  implied  by  the  law;  for  if  those  words 
had- been  omitted,  yet  the  king  might  have  par- 
doned the  contempt,  if  he  had  but  expressed 
his  pleasure  under  the  broad  seal.  If  a  judg- 
ment be  given  in  this  court,  that  one  shall  be 
imprisoned  during  the  king's  pleasure ;  hU 
pleasure  ought  to  be  determined  by  pardon, 
and  not  by  any  act  of  this  court,  so  that  the 
king  would  have  no  prejudice  by  the  imprison- 
ment of  a  great  minister,  because  he  could 
discharge  him  by  a  pardon.  The  double  limi- 
tation is  for  the  benefit  of  the  prisoner,  who 
ought  not  to  complain  of  the  duration  of  his 
imprisonment,  since  he  has  neglected  to  make 
application  for  his  discharge  in  an  orderly  way. 

I  confess  by  the  determination  of  the  ses- 
sion, the  orders  made  the  same  session  are  dis- 
charged, hut  I  shall  not  affirm  whether  this 
present  order  will  be  discharged  or  no,  because 
it  is  a  judgment.  But  this  is  not  the  present 
case,  for  the  session  continues  notwithstanding 
the  royal  assent  given  to  several  bills,  according 
to  the  opinion  of  Coke,  and  all  the  judges. 
Hutton  61.  62.  Every  proviso  in  an  act  of  par- 
liament is  not  a  determination  of  what  was  the 
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law  before :  for  they  are  often  added  for  the 
satisfaction  of  chose  that  are  ignorant  of  the 
law. 

Turner,  (Solicitor  Gen.)  To  the- same  effect, 
in  the  great  case  of  Mr.  Selden,  5  Car.  1.  the 
warrant  was  for  notable  contempt  committed 
against  us  and  our  government,  and  stirring  up 
j-edition  :  and  although  that  be  almost  as  gene- 
ral as  that  in  our  case,  yet  no  objection  was 
made  to  it  fur  that  clause  in  any  of  the  argu- 
ments, Rushworth's>Collections.  18,  and  19, 
in  the  Appendix.  But  I  agree  that  this  return 
could  not  bave  been  maintained  if  it  were  out 
of  an  inferior  court,  but  during  the  session  this 
courjc  can  take  no  cognizance  of  the  matter, 
and  the  inconvenience  would  be  great  if  the 
law  were  taken  otherwise ;  for  this  court  might 
judge  oneway,  and  the  House  of  Peers  ano- 
ther ;  which  doubtless  would  not  be  for  the  ad* 
vantage  and  benefit  of  the  subject.  For  the 
avoiding  of  this  mischief,  it  was  agreed  by  the 
whole  court  in  the  case  of  Barnardiston  and 
Soame,  that  the  accord  for  the  double  retorn 
could  not  be  brought  in  this  court  until  the 
parliament  had  determined  the  right  of  elec- 
tion, lest  there  should  be  a  difference  between 
the  judgments  of  the  courts. 

When  a  judgment  of  the  Lords  comes  to  this 
court,  though  it  be  of  a  reversal  of  a  judgment 
of  this  court,  the  court  is  obliged  to  execute  it ; 
but  their* judgment  was  never  examined  or 
corrected  here.  In  the  case  of  the  lord  Hotlis, 
it  wa&  resolved  that  this  court  had  no  juri- dic- 
tion of  a  misdemeanor  committed  in  parlia- 
ment ;  when  the  parliament  is  determined,  the 
judges  are  the  expositors  of  the  acts,  and  are 
intrusted  with  the  lives,  liberties,  and  fortunes 
of  the  subject,  and  if  the  session  were  deter- 
mined, the  earl  might  apply  -  himself  to  this 
court,  for  the  subject  shall  not  be  without  a 
place  *  here  he  may  resort  for  the  recovery  of 
his  liberty,  but  this  session  is  not  determined  : 
For  the  most  part  the  royal  assent  is  given  the 
last  day,  as  saiih  Plowden,  Partridge's  Case ; 
yet  the  giving  the  royal  assent  does  not  make  it 
the  la$t day  of  parliament  without  a  subsequent 
resolution  or  prerogative,  and  the  court  judi- 
cially takes  notice  of  prorogation  and  adjourn- 
ments of  parliament.  '  Cro.  Jac.  111.  Ford 
4  versus  Hunten,'  and  by  consequence  no  order 
is  discontinued,  but  remains  as  if  the  parlia- 
ment were  actually  assembled.  Cro.  Jac.  324. 
Sir  Chr.  Hauden's  Case,  so  that  the  earl  ought 
to  apply  himself  to  the  Lords,  who  are  his  pro- 
per judges. 

It  ought  to  be  observed,  That  this  attempt 
is  prima  impretsionis,  and  though  imprisonment 
upon  contempt  hath  been  frequent  by  the  one' 
and  the  other  House,  till  now  no  person  ever 
sought  enlargement  here:  The  court  was 
obliged  injustice  to  grant  the  Habeas  Corpus, 
but  upon  the  whole  matter  being  disclosed,  it 
appears  upon  the  return,  that  the  cause  belongs 
4  ad  aliud  ex  amen ;'  tbey  ought  to  remand  tiie 
party. 

As  to  the  limitation  of  the  imprisonment,  the 
Xing  may  determine  his  pleasure  by  a  pardon 


under  the  Great  Seal  of  England,  as  in  the 
case  of  Rein^er  and  Flagossa,  £lowden  20. 

As  to  the  exception  that  no  commitment  is 
returned,  the  constable  can  only  shew  what 
concerns  himself,  which  is  the  warrant  to  him 
directed  ;  and  the  writ  does  not  require  him  to 
return  any  thing  else.  ' 

As  to  your  exception,  that  he  is  otherwise 
named  in  the  commitment  than  in  the  writ : 
The  writ  requires  to  have  the  body  of  A.  earl 
of  *  S.  quocuuque  nomine  censeatur*  in  the 
commitment: 

After    this,   my    lord  Shaftsbury*  made   a- 
speech;  the  substance  thereof  followed] : 

"  My  lords ;  I  did  not  intend  to  have  spoken 
one  word  in  this  business,  but  something  hath 
been  objected  and  laid  to  my  charge  by  the 
king's  counsel,  Mr.  Attorney  and  Mr.  Soli- 
citor, that  ehforceth  me  to  say  something  for ' 
your  better  satisfaction.  They  have  told  you 
that  my  counsel  in  their  arguments  said,  that 
this  court  was  greater  than  the  House  of  Peers, 
which  I  dare  to  appeal  to  your  lordships  and 
the  whole  court,  that  it  was  never  spoken  by ' 
them,  I  am  sure  was  not  by  any  directions  of 
mine.  -  What  is  done  by  my  counsel,  and  by 
me,  is,  that  this  is  the  most  proper  court  to  re- 
sort unto,  where  the  liberty  of  the  subject  is ' 
concerned.  The  Lords  House  is  the  supreme 
house  of  judicature  in  the  kingdom;  but  yet' 
there  is  a  jurisdiction  that  the  Lords 'House 
does  not  meddle  with.  The  king's  counsel  hath' 
mentioned,  as  a  wonder,  that  a  member  of  the 
Lords  House  should  come  hither  to  diminish 
tnejurisdictionof  the  Lords.  I  acknowledge 
them  to  be  superior  to  this,  or  any  other  court, 
to  iv  horn  all  appeals  and  writs  of  error  are 
brought;  and  yet  there  are  jurisdictions  that'  - 
they  do  not  challenge,  and  which  are  not  na-  * 
tural  to  them,  or  proper  for  them.  They 
claim  not  to  meddle  in  original  causes,  and  so 
I  might  mention  in  other  things;  and  I  do  not 
think  it  a  kindness  to  dny  power  or  body  of 
men,  to  give  them  such  powers  that  are  not 
natural  or  proper  to  their  constitution.  I  do 
not  think  it  a  kindness  to  the  Lords  to  make 
them  absolute  and  above  the  law,  for  so  I  hum- 
bly conceive  this  must  do,  if  it  be  adjudged 
that  they  by  a  general  warrant,  or  without  any- 
particular  cause  assigned,  do  commit  me,  or 
any  other  man,  to  a  perpetual  and  indefinite 
imprisonment:  and,  my  lords,  I  am  not  so  in- 
considerable a  person,  but  what  you  do  in  my 
case,  must  be  law  for  every  man  in  England. 

"  Mr.  Attorney- is  pleased  to  say,  I  am  a 
member  of  the  Lords  House,  and  to  lay  weight ' 
on  the  word  member.  It  is  very  true,  I  am 
one  of  them,  and  no  man  hath  a  greater  re-' 
verence  or  esteem  for  the  Lords,  than  myself: 
but,  my  lords,  I  hope  my  being  a  peer,  or  a 
member  of  either  House,  shall  not  lose  my 
being  an  Englishman,  or  make  me  to  have  less 
title  to  Magna  Charta  and  the  other  laws  of 
English  liberty. 

"  My  opinion  is  not  with  one  of  my  coun- 
sel, who  argued  very  learnedly,  that  the  passing 
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an  act  by  the  king's  royal  assent  can  make  a 
sessions,  because  the  usual  proviso  was  hot  in 
it  It  was  without  any  instruction  of  mine  to 
mention  that  point. 

"  The  king  s  counsel  tells  your  lordship  of 
the  laws  and  customs  of  parliament ;  and  if 
"  this  was  so^I  should  submit :  but  this  case  of 
mine  is  prima  impremonis,  and  is  a  new  way, 
such  as  neither  Mr.  Attorney  nor  Mr.  Solicitor 
can  shew  any  precedent  of,  and  I  have  no 
other  remedy  nor  place  to  apply  to  than  the 
way  I  take. 

*'  Mr.  Attorney  confesseth  that  the  king's 
pleasure  may  release  me  without  the  Lords. 
If  so,  this  court  is  coram  rtge.  This  court  is 
the  proper  place  to  determine  the  king's  plea- 
sure. This  court  will,  and  ought  to  judge  of 
an  act  of  parliament  void,  if  it  be  against 
Magna  Charta,  much  more  may  judge  an 
order  of  the  house,  that  is  put  in  execution  to 
deprive  any  subject  of  his  liberty.  And  if  this 
order  of  commitment  be  a  judgment,  as  the 
king's  counsel  affirms,  then  it  is  out  of  the 
Lords  hands,  and  properly  before  your  Lord- 
ships, as  much  as  the  acts  which  were  lately 
passed,  which  I  presume  you  will  not  refuse 
to  judge  of,  notwithstanding  that  the  king's 
attorney  general  sanh  that  this  parliament  is 
•till  jn  being.  I  take  it  something  ill  that  Mr. 
Attorney  tells  me  I  might  have  applied  else- 
where. 

"  My  lords,  I  have  not  omitted  what  be- 
came my  duty  towards  the  king ;  for  besides 
the  oath  of  allegiance  I  took  as  a  peer,  or  an 
Englishman,  there  is  something  in  my  breast 
that  will  never  suffer  me  to  depart  from  the 
duty  and  respect  that  I  owe  him  ;  but  I  am 
here  before  him,  be  is  always  supposed  to  be 
here  present,  and  he  alloweth  his  subjects  the 
law. 

"  My  lords,  they  speak  much  of  the  custom 
of  parliament ;  but  I  do  affirm  to  you,  there  is 
no  custom  of  parliament  that  ever  their  mem- 
bers were  put  out  of  their  own  power;  and 
the  inconvenience*  of  it  will  be  endless. 

"  Mr.  Attorney  was  pleased  easily  to  an- 
swer the  objection  of  one  of  ray  counsel ;  if  a 
great  minister  should  be  so  committed,  he 
hath  the  cure  of  a  pardon,  a  prorogation,  or  a 
dissolution ;  but  if  the  case  should  be  put,  why 
forty  members,  or  a  greater  number,  may  uot 
as  well  be  taken  away  without  remedy  in  any 
of  the  king's  courts,  he  will  not  so  easily  an- 
swer ;  and  if  in  this  case  there  can  be  no  re- 
lief, no  man  can  foresee  what  will  be  hereafter. 

"  I  desire  your  lordships  well  to  consider 
what  rule 70 u  make  in  my  case,,  for  it  will  be  a 
precedent  that  in  future  ages  may  concern 
every  man  in  England. 

"  My  lords,  Mr.  Attorney  saitii  you  must 
either  release  or  remand  me ;  I  diner  from 
him  in  that  opinion.  X  do  not  insist  upon  a 
release >  I  l^ave  been  a  prisoner  Above. five 
months  already,  and  come  hither  of  necessity, 
having  no  other  way  to  get  mjs  liberty,  and 
therefore  am  very  willing  to  tender  your  lord- 
ships bail,  which  an  in  or  near  the  court,  good 
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as  any  are  in  England,  either  for  their  quality 
or  estate,  and  I  am  ready  to  give  any  sum  or 
number. 

"My  lords,  this  court  being  possessed  of  this 
business,  I  am  now  your  prisoner." 

The  court  delivered  theirOpinion  ieriatim* 

Sir  Tho.  Jones,  Justice.  Such  a  commitment 
by  an  ordinary  Court  of  Justice,  would  hsve 
been  ill  and  uncertain ;  but  the  caosets  different 
when  it  comes  before  this  High  Court,  to  which 
so  much  respect  has  been  paid  by  our  prede- 
cessors, that  they  have  deferred  the  determina- 
tion of  doubts  conceived  on  ah  act  of  parlia- 
ment, until  they  have  received  the  advice  of 
the  Lords :  and  now,  instead  thereof,  it  is  de- 
manded of  us  to  control  the  judgment  of  all  the 
Peers,  g^iven  on  a  member  of  their  own  House, 
and  during  the  continuance  of  the  same  session. 
The  cases  where  the  Courts  of  Westminster 
have  taken  cognisance  of  privilege,  differ  froai 
this  case:  for  in  those  it  was  only  an  incident 
to  the  case  before  them,  which  was  of  their 
cognizanee ;  but  the  direct  point  of  the  matter 
is  now  the  judgment  of  the  Lords. 

The  course  of  all  Courts  ought  .to  be  consi- 
dered, for  that  is  the  law  of  the  Court,  Lane's 
Case,  3  Rest,  and  it  has  not  been  affirmed. 
That  the  usage  of  the  House  of  Lords  has  used 
to  express  the  matter  more  particularly  on  com- 
mitments for  contempts,  and  therefore  I  shall 
take  it  to  be  according  to-  the  coarse  of  parlia- 
ment. 4  Inst.  50.  It  is  said  that  the  judges  are 
assistants  to  the  Lords,  to  inform  them  of  com- 
mon law ;  but  they  ought  not  to  judge  of  any 
law,  custom,  or  usage  of  parliament. 

The  objection  as  to  the  continuance  of  the 
imprisonment,  has  received  a  plain  answer,  for 
it  shall  be  determined  by  the  pleasure  of  the 
king,  or  of  the  Lords :  and  if  it  were  *therwi$e, 
yet  the  king  could  pardon  the  contempt  under 
the  great- seal,  or  discharge  the  imprisonment 
under  the  privy-seal. 

I  shall  not  say  what  would  be  the  conse- 
quence (as  to  this  imprisonmentyif  the  session 
were  determinedf,  for  that  is  not  the  present 
case :  but  as  the  case  is,  the  Court  can  neither 
bail  nor  discharge  the  Earl. 

Wild,  Justice.  The  return,  no  doubt,  is 
illegal;  but  the  question  is  a  point  of  jurisdic- 
tion, Whether  it  may  be  examined  here?  This 
Court  cannot  meddle  with  the  transactions  of 
the  most  High  Court  of  Peers  in  parliament 
during  the  session,  which  is  not  determined ; 
and  therefore  the  certainty  or  uncertainty  of 
the  return  is  not  material,  for  it  is  not  examina- 
ble here:  hut  if  the  session  had  been  deter- 
mined, my  opinion  would  be,  that  he  ought  to 
be  discharged. 

Rainfford,  Chief  Justice.  This  Court  has 
no  jurisdiction  of  the  cause,  and  therefore  the 
form  of  the  return  is  not  considerable.     We 


*  See  the  Case  of  Lord  Danby,  *.  D.  1682, 
and  of  Brass  Crosby,  a.  d.  M71,post. 
'    f  This  was  the  Case  afterwards  of  the  earl  of 
Danby.    See  his  Case,  ▲.  d,  1682,  p*st. 
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solved,  because  the  prorogation  of  this  parlia- 
ment for  15  months  is  contrary  to  the  statute 
of  4  Ed.  3,  and  36  Ed.  3.  And  after  debate 
thereof,  the  question  being  put,  Whether  this 
debate  shall  be  laid  aside,  it  was  resolved  in 
the  affirmative. 

The  duke  of  Bucks,  the  earl  of  Sarum,  the 
earl  of  Shaftesbury,  and  the  lord  W burton 
were  charged,  for  proposing,  asserting,  and 
maintaining  that  this  parliament  is  dissolved* 

It  was  moved.  That  the  question  might  be 
put,  for  adjourning  the  debate  of  this  business 
till  to-morrow  morning,  at  ten  of  the  clock.     . 

The  question  being  put,  Whether  this  ques- 
tion shall  be  put,  it  was  resolved  in  the  af- 
firmative. 

Then  the  question  being  put  for  adjourning 
the  debate  of  this  business  till  to-morrow 
.morning,  at  ten  a  clock!  it  was  resolved  in  the 
affirmative. 


ought  not  to  extend  our  j unsanction  beyond  its 
due  limits,  and  the  actions  of  our  ancestors  will 
not  warrant  us  in  such  an  attempt. 

The  consequence  would  be  very  mischievous 
if  this  Court  should  deliver  a  member  of  the 
House  of  Peers  and  Commons  who  are  com- 
mitted, for  thereby  the  business  of  parliament 
may  be  retarded ;  for  it  may  be  the  commit- 
ment was  for  evil  behaviour,  or  indecent  re- 
flections on  other  members,  to  tbe  disturbance 
of  the  affairs  of  parliament. 

The  commitment  in  this  case  is  not  for  safe 
custody,  but.  lie  is  in  execution  of  tbe  judgment 
given  by  the  Lords  for  the  contempt ;  and  there- 
fore if  he  should  be  hailed,  he  would  be  deliver- 
ed out  of  execution ;  for  a  contempt  in  Jacit 
curi*  there  is  no  other  judgment  or  execution. 

This  Court  lias  no  jurisdiction,  and  therefore 
he  ought  to  be  remanded.  I  deliver  no  opinion 
whether  it  would  be  otherwise  in  case  of  a  pro- 
rogation. 

Tuisden,  Justice,  was  absent,  but  he  desired 
justice  Jones  to  declare  that  his  opinion  was, 
That  tbe  party  ought  to  be  remanded. 

So  the  Earl  was  remanded  to  prison,  and 
staid  there  'till  another  session  of  parliament; 
when  his  application  to  an  inferior  Court  was 
voted  a  breach  of  privilege  by  the  Lords,  for 
which  the  Earl  was  to  answer  his  contempt  at 
the  bar  of  the  House. 

On  the  29d  of  February  he  was  accordingly 
brought  to  the  bar,  where  he  offered  to  acknow- 
ledge his  asserting  the  dissolution  of  the  parlia- 
ment' to  be  an  unadvised  action,  and  to  beg 
their  lordships  pardon  for  his  offence  iu  bringing 
an  Habeas  Corpus.* 


Upon  which  the  House  proceeded  to  a 
lution,  That  the  lord  Sbaftsbury  should  moke 
bis  Submission  and  acknowledgment  in  a  form 
prescril>ed  by  that  House;  and  accordingly  a 
declaration  was'  prepared  for  that  purpose. 
The  Lord  Chancellor  read  the  words  to  him, 
and  the  lord  Sbaftsbury,  kneeling,  repeated 
them  at  the  bar,  and  then  withdrew.  So  the 
House  ordered  the  Lords  with  white  staves  to 
acquaint  his  majesty,  That  they  had  received 
satisfaction  from  the  earl  of  Shaft sbury,  in  the 
matter  of  the  Habeas  Corpus,  and  the  other 
contempt,  and  prayed  him  to  discharge  tbe  Earl 
froiu  his  coufinemeut,  which  was  done. 


Mr.  Hatsell  has,  in  his  valuable  Work,  vol. 
2,  Appendix,  No.  5,  collected  the  Entries  con- 
cerning this  business  to-be  found  in  the  written 
Journal  of  the  Lords.  Notwithstanding  the 
Order  of  November.  I3tb  1680,  they  are  still 
legible,  and  are  as  follow  : 

*  February  15, 1677. 

It  was  moved,  That  this  House  would  con- 
sider,  Whether  tbis  parliament  be  not  dis- 

*  "  When  he  saw  an  army  raised  he  had  no 
mind  to  lie  longer  in  prison.      Burnet. 

TOL.  VI. 


February  16, 1677. 

The  House,  according  to  the  resolution  yes* 
terday,  resumed  the  debate,  touching  the 
charge  of  the  duke  of  Bucks,  earl  of  Sarum, 
earl  of  Shaftesbury,  and  the  lord  Wharton,  fox 
proposing,  asserting,  and  maintaining  that  this 
parliament  is  dissolved.  And  for  the  methoo} 
of  proceeding  in .  the  business,  it  was  moved 
that  the  said  four  Lords  should  withdraw. 
And  after  the  said  Lords  had  spoken  in  their 
defence,  the  earl  of  Sarum,  earl  of  Shaftesbury* 
and  the  lord  Wharton  denied  tbe  charge; 
after  debate  the  question  being  put,  Whether 
the  duke  of  Bucks,  earl  of  Sarum,  earl  of 
Shaftesbury,  and  the  lord  Wharton  shall  with* 
draw,  it  was  resolved  in  the  affirmative.  Upon 
this  tbe  aforesaid  Lords  withdrew ;  and  the . 
House  took  into  consideration  the  nature  of 
the  offence  of  these  Lords ;  and  first  concern- 
ing the  duke  of  Bucks,  upon  debate,  the  House 
was  of  opinion,  that  he  was  guilty  of  proposing, 
asserting,  and  maintaining  that  this  parliament 
is  dissolved,  and  gave  this  Judgment  upon  him, 
that  he  should  be  brought  to  the  bar  of  this 
House,  and,  upon  his  knees,  should  make  hit 
acknowledgment  in  these  words,  vis. 

11 1  do  acknowledge,  that  my  endeavouring  to 
"  maintain  that  this  Parliament  is  dissolv- 
"  ed,  was  an  ill-advised  action,  for  which 
*  "  I  humbly  beg  the  pardon  of  the  King's 


"  Majesty, 
"  House." 


and  of  this  most  honourable 


After  tbis,  the  House  commanding  the  gen* 
tleraan  Usher  of  the  Black  Rod  to  bring  in  tbe 
duke  of  Bucks  to  the  bdr,  to  receive  this  judg- 
ment, the  gentleman  Unher  gave  tbe  House  an 
account  that  he  had  sought  for  the  duke  of 
Bucks  in  all  the  rooms  belonging  to  this  House, 
but  could  not  find  him.  And  the  House  being 
informed  that  one  Edward  Cranfitld  did  see 
the  duke  of  Bucks  go  towards  the  water  side 
lately,  the  House  colled  the  said  Mr.  Cran- 
field  in,  and  upon  his  oath  he  declared  he  did 
see  the  duke  of  Bucks,  about  half  an  hour  be- 
foie,  go  towards  the  water  side,  but  did  not  see 
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to 


Him  take  water.    The  House  took  this  as  a 

C  contempt,  that  he  should  thus  absent 
»tf  without  leave  of  the  House,  when  he 
was  to  expect  the  pleasure  of  this  House ;  and 
made  this  ensuing  Order,  vix. 

Ordered,  by  the  Lords  spiritual,  and  tempo* 
ral  in  parliament  assembled,  That  the  gentle- 
man Usher  of  the  Black  Rod  attending  this 
House,  shall  forthwith  attach  the  person  of 
George  duke  of  Bucks  and  bring  mm  m  ■*& 
custddy  to  the  bar  of  this  House,  to-morrow, 
sit  ten  of  the  clock  in  the  forenoon,  and  this 
shall  be  a  sufficient  warrant  on  that  behalf: 

To  the  Gentleman  Usher  of  the  Black  Rod 
attending  this  House,  his  Deputy  and 
Deputies ;  and  to  all  Mayors,  Justices, 
and  other  his  Majesty's  officers, 'to  be 
aiding  and  assisting  in  the  execution 
hereof. 

Next  the  House  took  into  consideration  the 
offence  of  the  earl  of  Sarom ;  and  considering 
that  his  lordship  before  his  withdrawing  had 
denied,  upon  his  honour,  his  asserting  and 
maintaining  that  this  parliament  is  dissolved, 
did' order  that  the  earl  of  Serum  shall  be  called 

bis  place,  and  that  the  Lord  Chancellor 
IV  to  bun  as  followeth : 
"  My  Lord  of  Salisbury ; 

«  Since  your  withdrawing,  the  House  hath 
considered  of  your  lordship's  demeanor  in  this 
place ;  and,  (hough  they  do  not  find  that  yonr 
lordship'  hath  positively  asserted;  and  main- 
tained, that  the  parliament  is  dissolved,  and 
therein  give  credit  to  your  lordship's  disclaimer 
upon  your  honour,  yet  they  do  observe  your 
lordship  did  assert  and  maintain  that  this  pro- 
rogation is  illegal ;  at  which  the  House  hare 
taken  very  great  offence,  and  commanded  roe 
to  reprehend  your  lordship  for  it ;  and  to  let 
you  Know  they  look  upon  it  not  only  as  an  qf- 
fence  to  the  House,  but  a  great  offence  against 
the  king;  and  therefore  they  require  jour  lord- 
ship  to  ask  pardon  of  the  king's  majesty,  and 
pardon  of  this  House/' 

His  lordship  being  in  his  place,  the  Lord 
Chancellor  read  the  paper  unto  him,  but  his 
lordship  refusing  to  make  the  said  submission, 
ne  was  commanded  to  withdraw ;  and  then  the 
House  taking  this  as  a  contempt  to  his  majesty 
and  this  House,  ordered  that  he  should  ie 
brought  to  the  bar  as  a  delinquent,  and  com- 
mitted to  the  Tower  of  London  during  the 
pleasure  of  the  king  and  this  House ;  and  ac- 
cordingly his  lonfehip  was  brought  to  the  bar, 
and  kneeled  and  received  the  said  sentence. 

After  this  the  House  took  into  consideration 
the  offence  of  the  earl  of  Shaftesbury ;  and 
upon  debate,  the  House  was  of  opinion  that  he 
was  guilty  of  asserting  and  maintaining  that 
this  parliament  is  dissolved,  and  gave  this 
judgment  upon  him :  That  he  should  be  brought 
to  the  bar  of  this  House,  and  upon  his  knees, 
should  make  his  acknowledgment  in  these 
words,  viz. 

"  I  do  acknowledge,  that  my  endeavouring  to 

.    maintain  that  this  parliament  is  dissolved, 


was  an  Unadvised  action,  for  which  I  hum- 
bly beg  the  pardon  of  the  king's  majesty, 
and  of  this  tnost  honourable  House/' 
His  lordship  being  accordingly  brought  to 
the  bar,  the  Lord  Chancellor  bavins*  read  the 
said  acknowledgment  to  him,  and  required  him 
to  make  it  at  the  bar,  which  his  lordship  re- 
fused to  do,'  thereupon  he  was  commanded  to 
withdraw ;  and  then  the  House  taking  this  as  a 
contempt  to  his  majesty  and  this  House,  or- 
dered that  he  shall  be  brought  to  the  bar  as  a 
delinquent,  and  committed  to  the  Tower  of 
London  during  the  pleasure  of  the  king  and 
this  House ;  and  accordingly  his  lordship  was 
brought  to  the  bar,  and  kneeled,  and  received 
the  said  sentence.  ' 

Then  the  House  took  into  consideration  the 
offence  of  the  lord  Wharton ;  and  considering 
that  his  lordship,  before  his  withdrawing,  had 
denied  upon  his  honour  bis  asserting  and  main- 
taining that  this  parliament  is  dissolved,  did 
order  that  the  lord  Wharton  shall  be  called  to 
his  place,  and  that  the  Lord  Chancellor  shall  say 
to  him  as  followeth : 

"  My  lord  Wharton, 
"  Since  your  withdrawing,  the  House  bath 
considered  of  yonr  lordship?  deme anor  in  this 
place;  and  though  they  do  nut  find  that  your 
lordship  hath  positively  asserted  and  maintain- 
ed, that  this  parliament  is  dissolved,  and  there- 
in give  credit  to  your  lordship's  disclaimer  upoo 
your  honour,  yet  they  do  observe  your  lordship 
did  assert  and  maintain  that  this  prorogation  is 
illegal ;  at  which  the  House  hath  taken  very 
great  offence,  and  commanded  me  to  reprehend 
your  lordship  for  it,  and  to  let  you  know  they 
look  upon  it  not  only  as  an  offence  to  the 
House,  but  a  very  great  'offence  against  the 
king ;  and  therefore  they  require  your  lordship 
to  ask  pardon  of  the  king's  majesty,  and  pardon 
of  this  House." 

His  lordship  being  in  Ids  place,  the  Lord 
Chancellor  read  the  said  paper  onto  him; 
which  submission  bis  lordship  not  making,  but 
saying  that  before  his  withdrawing  he  had 
begged  pardon  both  of  the  king  and  the  House, 
the  Lord  Chancellor  said  to  his  lordship,  that 
he  was  required  by  the  House  to  make  that 
submission  now ;  but  the  lord  Wharton  making 
still  no  answer  but  that  he  had  already  done  it, 
was  commanded  to  withdraw.  And  then  the 
House,  taking  this  as  a  contempt  to  his  majes- 
ty and  this  House,  ordered  that  he  shall  be 
brought  to  the  bar  as  a  delinquent,  and  com- 
mitted to  the  Tower  of  London  during  the 
pleasure  of  the  king  and  this  House.  And  ac- 
cordingly his  lordship  was  brought  to  the  bar, 
and  kneeled  and  received  tlte  said  sentence. 

Ordered,  by  the  Lords  spiritual  and  tempore* 
in  parliament  assembled,  that  the  gentleman 
usher  of  the  black  rod  attending  this  House, 
shall  take  into  his  custody  the  bodies  of  James 
earl  of  Salisbury,  Anthony  Ashley  earl  of 
Shaftesbury,  and  Philip  lord  Wharton,  mem- 
bers of  this  House,  ana  diem  m  safety  convey 
to  the  Tower  of  London,  for"  their  hkh  con- 
tempts committed  against  this  House!  there  m 
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that  you  make  this  acknowledgment  at  toe  bar 
which  I  shall  read  unto  you : 

'<  I  do  acknowledge,  that  mv  endeavour* 
ing  to  maintain  that  this  parliament  ii  dis- 
solved, was  an  ill-advised  action  ;  for  which 
I  humbly  beg  che  pardon  of  the  king's 
majesty,  and  of  this  most  honourable 
House." 

The  duke  of  Bucks  refusing  to  make  the  saitj 
acknowledgment,  was  commanded  to  with- 
draw; and  then  the  House,  taking  this  as  a  con* 
tempo  to  his  majesty,  and  this  House,  ordered' 
that  he  should  be  brought  to  the  bar,  aa  a  de- 
linquent, and  committed  to  the  Tower  of  Lon- 
don, during  the  pleasure  of  the  king,  and  this 
House;  and  accordingly  his  lordship  was 
brought  to  the  bar,  and  kneeled,  and  received 
the  said  sentence. 

Ordered,  by  the  Lords  spiritual  and  tempo* 
ral,  in  parliament  assembled,  that  the  gentle- 
man usher  of  the  black  rod,  attending  this 
House,  shall  take  into  bis  custody  the  body  of 
George  duke  of  Backs,  a  member  of  this  House, 
and  him  in  safe  custody  convey  to  the  Tower 
of  London,  for  his  high  contempt  committed 
against  this  House,  there  to  remain  in  safe  cus- 
tody during  his  majesty's  pleasure,  and  the" 
pleasure  of  this  House. 

To  the  gentleman  usher  of  the  black  rod 
attending  this  House,  his  deputy  and  de- 
puties. 

Ordered  by  the  Lords  spiritual  and  tempo* 
ral,  in  parliament  assembled,  that  the  constable 
of  his  majesty's  Tower  of  London,  bis  deputy 
and  deputies,  shall  receive  the  body  of  George 
duke  of  Bucks,  a  member  of  tbis  House,  and 
keep  him  in  safe  custody,  within  the  said 
Tower,  d urine  his  majesty's  pleasure,  and  the 
pleasure  of  this  House,  for  his  high  contempt 
committed  against  this  House,,  and  this  shall 
be  a  sufficient  warrant  on  that  behalf. 

To  the  Constable  of  the  Tower  his  deputy 
and  deputies,  &c. 

Whereas  Geoi^e^uke  of  Bucks,  James  earl 
of  Salisbury,  Anthony  Ashley  ear!  of  Shaftes- 
bury, and  Philip  lord  Wharton, stand  committed 
prisoners  to  the  Tower  of  London,  by  order  of 
this  House  ;  it  is  this  day  further  ordered,  by 
the  Lords  spiritual  and  temporal  in  parliament 
assembled,  that  the  constable  of  the  said  Tower, 
his  deputy  and  deputies,4o  take  care  that  the. 
said  Lords  remaining  prisoners,  be  kept  seve- 
rally and  apart ;  and  that  they  be  not  suffered 
to  meet  together  (unless  it  be  at  church) ;  and 
that  no  persons  be  suffered  to  visit  them  with- 
out the  leave  of  this  House,  except  their  neces^ 
sary  servants  and  attendants  :  for  which  this 
shall  be, a  sufficient  warrant. 
To  the  Constable  of  the  Tower  oCLondon 

his  deputy  aod  deputies. 

April  16,  1677. 

Upon  reading  the  petition  of  Philip  lord 
Wharton  (ootv  a  prisoner  in  the  Tower  b» 
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remain  in  safe  custody  during  his  majesty's 
pleasure,  and  the  pleasure  of  this  House. 
To  the  gentleman  usher  of  the  black 
rod  attending  this  House,  his  deputy 
and  deputies.     - 

Ordered,  by  the  Lords  spiritual  and  temporal 
in  parliament  assembled,  that  the  constable  of 
his  majesty's  Tower  of  London,  his  deputy  or 
deputies,  shall  receive  the  bodies  of  James  earl 
of  Salisbury,  Anthony  Ashly  earl  of  Shaftes- 
eery,  and  Philip  lord  Wharton,  members  of 
this  House,  and  keep  them  in  safe  custody 
within  the  said  Tower,  during  his  majesty's 
pleasure  and  the  pleasure  of  this  House,  for 
their  high  contempts  committed  against  tbis 
House ;  and  this  shall  be  a  sufficient  warrant 
on  that  behalf. 

To  the  constable  of  the  Tower,  his  de- 
puty and  deputies,  &c. 

Fcbuary.  1676. 

,  The  gentleman  usher  of  the  black  rod  gave 
the  House  this  account,  That,  in  pursuance  of 
the  Order  of  this  House  yesterday,  he  had, 
eoth  last  night  and  this  morning,  been  at  the 
house  of  the  duke  of  Bucks,  out  he  cannot 
find  him ;  he  came  not  home  last  night,  and 
Jiis  servants  know  not  where  he  is.  Where- 
~upon  the  House  made  this  ensuing Order: 

Whereas  it  was  ordered  yesterday,  that  the 
t  gentleman  usher  of  the  black  rod  should  bring 
..  George  duke  of  Bucks  to  the  bar  of  this  House 
.  in  custody,  who  departed  hence  yesterday,  in 
contempt  of  this  high  court :  And  whereas 
the  said  duke  doth  still  abscond  himself;  and 
chat  the  said  gentleman  usher  informs  tbis 
House,  that  the  said  duke  is  not  to  be  found  aj 
Lis  own  house,  nor  came  thither  all  the  last 
night ;  and  that  he  cannot  learn  where  to  find 
Che  said  duke ;  it  is  therefore  ordered  by  the 
f  Iiords  spiritual  and  temporal,  in  parliament  as* 
sembled,  That  unless  the  said  duke  of  Bucks 
shall  render  himself  this  morning  (sitting  the 
House  of  Peers)  that  his  majesty  be  humbly  de- 
sired by  this  House  to  issue  out  his  royal  pro- 
clamation for  stopping  all  the  ports,  and  for 
seizing  and  apprehending  the  person  of  the 
said  duke  wherever  he  shall  be  found,  aod  him 
to  bring  before  the  House  of  Peers,  if  this  ses- 
sion of  parliament  shall  then  be  continuing ; 
or  otherwise  to  carry  the  said  duke  directly  to 
the  Tower  of  London,  there  to  remain  a  pri- 
soner, until  be  be  from  thence  delivered  by  due 
course  of  law. 

Tbis  day  as  the  House"  was  in  business,  the 
duke  of  Bocks  came  in,  and  went  to  his  place ; 
•  at  which  divers  Lords  called  noon  him  to  with- 
I  draw,  which  he  did  :  Then  tne  Honse  com- 
manded the  gentleman  usher  of  the  black  rod 
to  briog  the  duke  of  Bucks  to  the  bar,  as  a  de- 
linquent; which  being  done,  the  Lord  Chan- 
cellor told  him  :  My  lord,  I  am  to  tell  you 
in  what  condition  your  affairs  stand  here.  My 
Lords  find  yon  highly  guilty,  in  asserting  that 
this  parliament  is  dissolved,  and  very  active  in 
maintaining  it ;  end  have  therefore  ordered 
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order  of  this  House)jriiewing  that  he  is  deeply 
sensible  of  the  displeasure  he  is  under ;  and 
prayetb,  that,  in  regard  of  his  bodily  infirmi- 
ties, and  the  affairs  of  his  family,  which  suffer 
much  by  bis  imprisonment,  he  may  have  his 
liberty  granted  bim  in  such  manner  as  this 
House  shall  think  fit;  it  is  ordered,  That  this 
Hoose  refers  the  petitioner  to  apply  himself /to 
Lis  majesty,  and  humbly  submit  to  what  his 
majesty,  in  bis  good  pleasure,  shall  think  fit  to 
do  thereupon.       * 

January  28,  1677. 

*  The  Lord  Chancellor  further  acquainted  the 
House,  That  three  of  those  Lord's,  who  stand 
committed  to  the  Tower  of  London  by  this 
House,  viz.  the  duke  of  Bucks,  the  earl  of  Sa- 
lisbury, and  the  lord  Wharton,  have  presented 
their  humble",  petitions,  to  his  majesty,  and 
therein  have  made  their  humble  submission  to 
bis  majesty,  who  thereupon  hath  been  graciously 
pleased  to  release  them,  but  conditionally  ihht 
they  make  their  submission  to  this  House, 
when  they  shalrbe  required. 

Then  a  Petition  was  humbly  presented ,  to 
this  House  from  the  duke  of  Buckingham, 
which  was  read,  as  rblloweth ; '  *  ' 

To  the  right  honourable  the  I<ords  Spiritual 
and  Temporal,  jn  Parliament  assembled. 
The  humble  Petition  of  George  duke  of 
Buckingham,  shewetb,  That  your  Lordships 
having  committed  your  petitioner  prisoner  to 
the  Tower  oT  London,  because  he  did  not  obey 
your  Lordships9  order,  and  he  hatb  suffered 
much  by  reason  thereof.— In  obedience  there- 
fore to  your  Lordships,  he  doth  acknowledge, 
that  his  endeavouring  to  maintain  that  the  par- 
liament is  dissolved,  was  an  ill-advised  action  : 
for  which  he  humbly  begs  the  pardon  of  the 
Icing's  majesty,  and  of  this  most  honourable 
House;  and  prays,  That  your  Lordships  would 
be  pleased  to  discharge  him  from  the  said  com- 
mitment, and  restore  hjm  to  your  Lordships' 
favour;  and  your  petitioner  shall  pray,  &c. 
Buckingham. 

The  House  being  made  acquainted  that  the 
duke  of  Bucks  was  not  far  off,  if  their  Lord- 
ships would  please  to  permit  him  to'  attend 
them  presently ;  the  House  agreed  to  it. 

The  House  being  informed  that  the  duke  of 
Bucks  attends  without,  to  make  what  subrois- 
mission  this  House-  shall  please  to  direct ;  the 
Lords  ordered  he  should  be  brought  in ;  and, 
being  come  to  the  bar,  the  lord  chancellor  told 
him,  by  directions  of  the  House,  as  folio weth, 

'.•  My  Lord ;  My  Lords  have  received  your 
petition,  and  are  well  pleased  to  find  your  lord- 
stiip  disposed  to  give  them  the  satisfaction  they 
expected;  the  submission  the  Home  expect 
yon  should  make,  1  shall  read  to  you,  as  it  is 
entered  in  the  journal ;  which  you  are  to  de- 
clare at  the  bar:  viz. 

<CI  do  acknowledge  that  my  endeavouring  to 

*  maintain   that  this  parliament  is  dissolved, 

*  was  an  iU-ad  vised* action;  for'  which  I  hum- 


'"  bly  beg  the  pardon  of  the  king's  majesty, 
"  and  of  this  most  honourable  House." 

The  duke  of  Bucks  having  read  the  above 
said  declaration  at  the  bar,  be  came  in,  and 
was  admitted  to  his  place. 

February  4, 1677. 

It  being  signified  to  the  House,  that  the  earl 
of  Salisbury  was  without  to  receive  their  Lord- 
ship*' commands,  and  to  do  what  their  lord- 
ships shall  direct  for  his  submission  ;  hereupon 
the  House  perusing  the  journul  book,  found 
that  bis  lordship  was  required,  the  16th  of 
February,  1676,  that  he  should  ask  pardon  of 
his  majesty,  and  this  House,  for  asserting  and 
maintaining  that  the  prorogation  of  this  parlia- 
ment was  illegal.  The  earl  of  Salisbury  being 
directed  to  come  to  his  place,  the  lord  chancel- 
lor told  him*,  that  the  House  expected  he  should 
make  the  same  submission  as  was  formerly 
required  of  him.  •  W  hereupon  the  earl  of  Salis- 
bury said,  In  obedience  to  your  lordship's  com- 
mand, I  do  ask  pardon  of  his  majesty,  and 
this  House,  fur  asserting  and  maintaining  that 
the  prorogation  of  this  parliament  was  illegal. 
-  The  House  being  satisfied  with  this  sub* 
mission,  his  lordship  sat  in  his  place  as  a  peer. 

February  7,  1677. 

It  being  signified  to  the  House,  that  the 
lord  Wharton  was  without,  to  receive  their 
lordships  commands,  and  to  do  what  their 
lordships  shall  direct  for  submission ;  hereupon 
the  House,  perusing  the  Journal  book,  found 
that  his  lordship'  was  required,  the  16th  of  Fe- 
bruary, 1676,  that  he  should  ask  pardon  of  his 
majesty,  and  this  House,  for  asserting  and 
maintaining  that  the  prorogation  was  illegal. 
The  lord  Wharton  being  directed  to  come  to 
his  place,  the  Lard  Chancellor  told  him,  that 
the  House  expected  he  should  make  the  same 
submission  as  was  formerly  required  of  him. 
Whereupon  the  lord  Wharton  said.  In  obe- 
dience to  the  commands  of  this  House,  I  do 
ask  the  pardon  of  his  majesty  and  this  House 
for  having  offended  them  by  what  I  unadvi- 
sedly said,  concerning  the  illegality  of  the  late 
prorogation. 

February  20,  1677. 

A  Petition  from  the  earl  of  Shaftesbury 
was  presented  to  the  House,  and  read,  as  fol- 
loweth: 

To  the  right  honourable  the  Lords  spiritual 
and  temporal,  in  Parliament  assembled : 
The  humble  Petition  of  Ajtthoht  earl 
of  Shaftesbury, 
Sheweth ;  That  your  Petitioner,  on  the  16th 
of  February,  1676,  was  committed  prisoner  to 
the  Tower  of  London  by  your  lordships,  be- 
cause he  did  not  o£ey  your  lordships' order, 
where  he  hath  continued  under  close  confine- 
ment, to  the  great  decay  of  his  health,  and 
danger  of  bis  life,  as  well  as  prejudice  of  his 
estate  and  family.— In  all  humble  obedience, 
therefore!  onto  your  lordships,  bedeth  eckaew- 
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ledge,  that  his  endeavouring  to  maintain,  that  i 
this  Parliament  is  dissolved,  was  an  ill-advised, 
action,  for  which  he  humbly  begs  the  pardon 
of  the  king's  majesty,  and  of  this  mostwnour- 
able  House  ;  and  dotb,  in  all  humble  duty  and 
observance  to  your  lordships,  beseech  you  to 
Believe,  that  he  would  not  do  any>  thing  wil- 
lingly to  incur  your  displeasure. — Wherefore 
your  petitioner,  in  all  humble  duty  and  obe- 
dience both  unto  his  majesty  and  your  lord- 
imps  hath  made  his  humble  submission  and  ac- 
knowledgement, in  his  most  humble  petition 
unto  the  king's  most  sacred  majesty,  and  is 
-ready  to  make  his  farther  submission  and  ac- 
knowledgment to  his  majesty,  and  to  this  bo-' 
nourable  Hfcuse,  according  to  the  directions 
thereof;  and  he  doth  most  humbly  implore, 
your  lordships,  that  you  will  be  pleased  to  re- 
store him  into  your  favour,  and  discharge  him 
from  bis  imprisonment.  And  your  petitioner, 
as  in  duty  bound,  shall,  &c  •  Suavtssbury. 

'  This  being  read,  the  Lord  Chancellor  did 
let  the  House  know,  that  his  majesty  hath  re- 
ceived a  third  petition  from  the  earl  of  Shuftet- 
ftury,  more  submissive  in  form  than  the  two 
first ;  but  his  majesty,  understanding  that  the 
earl  of  Shaftesbury  hath  endeavoured  to  free 
himself  from  the  censure  of  this  House,  by  ap- 
pealing to  the  King's-bench,  to  have  their  judg- 
ment thereupon  during  the  late  adjournment, 
doth  not  think  fit  as  yet  to  signify  his  pleasure 
as  to  his  discharge,  tflf  this  House  hath  taken 
that  matter  into  consideration. 

After  a  long  debate  hereof,  the  question  was 
proposed,  Whether  an  Address  shall  be  now 
made  to  his  majesty  to  discharge  the  earl  of 
Shaftesbury  from  his  imprisonment  npon  his 
petitions  to  his  majesty,  and  to  this  House. 

Then  the  question  being  put,  Whether  this 
question  shall  be  put,  it  was  resolved  in  the 
negative. 

'  After  this  the  {louse  considered  the  matter 
of  the  earl  of  Shaftesbury's  appealing  from 
this  House  to  the  King's-bench,  to  be  released 
by  Habeas  Corpus ;  and  after  debate,  it  is 
ordered,  that  the  further  debate  of  this  business 
is  adjourned  till  to-morrow  morning;  at  which 
time  the  records  of  the  court  of  King's-bench, 
touching  the  earl  of  Shaftesbury's  business 
-  there,  shall  be  brought  into  this  House ;  and 
the  judges  are  also  to  attend  this  House. 

February  *1, 1677. 

.  This  day  the  House  resumed  the  debate  con- 
cerning the  earl  of  Shaftesbury's  endeavouring 
to  free  himself  from  his  commitment^  by  this 
House,  by  a  Habeas  Corpus  in  the  court  of 
King's-bench ;  and  for  the  better  knowledge' of 
the  matter  of  fact,  the  records  of  the  King's- 
bench  were  produced,  by  which  it  did  appear, 
that  two  rules  of  that  court  were  obtained  upon 
the  motion  of  the  earl  of  Shaftesbury's  counsel, 
in  Trinity  term,  1677 ;  and  the  returns  there- 
upon were  read,  by  which  it  did  appear  that 
the  earl  of  Shaftesbury  was  committed  the  16th 
Of  February,  1676,  by  this  House,  for  a  con* 


tempt;  and   then  the  remittitur  of  the  earl  of 
Shaftesbury  to  the  Tower  was  also  read. 

After  this  a  petition  of  the  earl  of  Shaftes- 
bury was  presented. to  this  House,  and  read  ; 
wherein  bis  lordship  took  notice  of  an  order  of  ' 
this  house  of  the  ItOtb  instant,  for  bringing  the 
records  of  the  court  of  King's- bench  into  this 
House,  concerning  the  matter  of  the  Habeas/ 
Corpus  brought  by  him;  that  he  takes  himself 
to  be  greatly  concerned,  and  to  have  a  right 
to  bo  present,  and  heard,  when -any  debate  of 
any  new  matter  against  him  be  entered  upon  ; 
that  he  cannot  pretend,  but  he  may  have  erred 
for  want  of  a  precedent  to  guide  him;  and 
being  deprived  of  the.  benefit  of  counsel,  by 
reason  of  his  close  confinement,  and  being  re- 
solved not' co  do  any  thing  willingly  whidh 
might  in  the  least  offend  his  majesty,  or  their 
lordships,  he  humbly  takes  this  opportunity  to 
give  further  evidence  thereof,  by  Casting  him- 
self  at  their  lordships'  feet;  and  as  he  hath' 
hnmbly  begged  the  pardon  of  his  majesty,  so 
he  begs  also  the  pardon  of  this  House,  for 
having  offended  them  in  any  thing  whatsoever. 

After  a  long  debate  hereof,  the  House  made 
these  resolutions  following : 

Resolved  and  declared,  That  it  is  a  breach 
of  the  privilege  of  this  House,  for  any  Lord 
committed  by  this  House  to  bring  a  Habeas 
Corpus  in  any  inferior  Court,  to  free  himself 
from  that  imprisonment  during  the  session  of 
parliament. 

Resolved,  That  the  earl  of  Shaftshury  shall 
have  liberty  to  make  his  full  defence,  notwith- 
standing the  resolution  and  declaration  afore- 
said. 

February  22,  1677. 

The  House  taking  into  consideration,  when 
the  earl  of  Shaftsbury  shall  come  to  this  House, 
and  in  what'  manner,  and  what  shall  be  said 
unto  him;  it  is  ordered,  That  he  shall  be 
brought  to  the  bar  on  Monday  next,  by  the 
constable  of  the  Tower,  or  his  deputy;  and 
then  the  Lord  Chancellor  tVall  say  unto  him  to 
the  same  effect  as  bis  lordship  'was  directed 
this  day  by  the  House. 

Ordered,  by  the  Lords  Spiritual  and  Tem- 
poral in  parliament  assembled,  That  the  con- 
stable of  his  majesty's  Tower  of  London,  or 
his  deputy,  be,  and  is  hereby  required  to  bring 
Anthony  earl  of  Shaftsbury  (now  a  prisoner  in 
the  said  Tower,  for  his  high  contempt  com- 
mitted against  this  House)  to  the  bar,  on  Mon- 
day the  $5tb  day  of  tbis  instant  February,  at  , 
ten  of  the  clock  in  the  forenoon,  and  this  shaft 
be  a  sufficient  warrant  on  that,  behalf. 
To  the  constable  of  his  majesty's  Tower  ' 

of  London,  his  deputy  and  depoties, 

and  every  of  them. 

February  25, 1677. 

The  earl  ofNorthton,  constable  of  the  Tower 
of  London,  acquainted  the  House,  that  in  obe- 
dience to  their  lordship's  order,  he  hath  brought 
thtearl  of  Shaftsbury,  who  is  without,  ready  Ui 
receive  their  lordships',  commands. 
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Upon  this  the  Lord  Chancellor  desired  to 
know  the  pleasure  of  the  House,  what  be  shall 
say  to  the  earlof  Shaftsbory,  when  he  comes  to 
the  bar;  which  words  were  written  down,  sod 
being  read,  were  approved  of. 

Then  it  was  moved,  that  the  earl  of  Shafts* 
bury  might  answer  (as  an  aggravation  of  bis 
offence)  for  some  words  which  he  spake  in  the 
Court  of  King's  Beuch,  when  he  appeared  upon 
his  Habeas  Corpus,  which  was  conceived  to  be 
contrary  to  the.  privilege  of  this  House  ;  and 
that  witnesses  might  be  heard  to  prove  the 
same,  before  the  earl  of  Shat'tsbury  be  called  to 
the  bar  :  but  this  was  left  to  be  as  it  is,  'until 
the  earl  of  Sbaftsbury  had  been  called  to  the 
bar,  and  his  answer  received  to  what  he  stands 
already  charged  with. 

The  earl  of  Skaftsbury  being  brought  to  the 
bar,  and  having  kneeled,  the  Lord  Chancellor 
said  to  him  *s  was  afore  directed  by  the 
House ;  viz. 

"  My  Lord  of  Sbaftsbury; 
"  The  Lords  have  received  a  petition  from 
your  lordship,  taking  notice  of  the  contempt 
for  which  you  are  committed  by  this  House 
together  with  your  submission  to  the  judgment 
of  this  House:  and  while  the  Lords  were  tak- 
ing into  consideration  that  petition,  there  were 
brought  before  this  House  some  records  of  the 
King's  Bench,  whereby  it  appears  that  your 
lordship  endeavoured,  by  Habeas  Corpus,  to 
free  yourself  by  the  judgment  of  that  inferior 
Court,  from  the  censure  of  (his.  I  am  to  ac- 
quaint your  lordship,  that  this  House  has  re- 
sol  red  and  declared,  that  for  any  Lord  com- 
mitted by  this  House,  to  bring  a  Habeas  Cor- 
pus in  any  inferior  Court,  to  free  hiinself  from 
chat  commitment  during  the  session  of  parlia- 
ment, is  a  breach  of  the  privilege  of  this  House* 
but  withal,  their  lordships  have  likewise  re- 
solved, that  "it  shall  be  permitted  to  your  lord- 
ship to  make  your  full  defence,  notwithstanding 
the  resolution  and  declaration  aforesaid  ;  and 
therefore  I  am  commanded  to  ask  yeur  lord- 
ship, what  you.  are  pleased  to  say  for  yourself 
upon  the  whole  matter." 

Whereupon  the  earl  of  Sbaftsbury  answered 
to  this  effect : 

"  My  Lords ; 
*'  I  have  presumed  to  offer  two  petitions  to 
tins  honourable  House;  the  first  your  lordship 
mentions  I  do  again  here  personally  renew, 
humbly  desiring,  t^at  X  may  be  admitted  to 
snake  that  submission  and  acknowledgment 
your  lordships  were  pleased  to  order ;  and  that 
after  a  twelvemonth's  close  imprisonment,  to  a 
man  of  my  age  and  infirmities,  your  lordships 
,  would  pardon  the  folly  or  unadnseduess  of  any 
of  my  words  or  actions :  and  as  to  my  second 
petition,  I  most  humbly  thank  your  lordships 
for  acquainting  me  with  your  resolution  and 
declaration  in  that  point ;  and  though  'liberty 
be  in  itself  very  desirable,  and,  as  my  physi- 
cian (a  very  learned  man)  thought,  absolutely 
accessary  to  the  preservation  of  my  life,  yet  1 


do  profess  to  your  lordships  upon  my  honour, 
that  I  would  have  perished  rather  than  have 
brought  my  Habeas  Corpus,  had  I  then  ap- 
prehended, or  been  informed,  thai  it  had  been 
a  breach  of  the  privilege  of  this  honourable 
House.  It  is  my  duty,  it  is  my  interest,  to  sup- 
port your  privileges;  I  shall  never  oppose 
them.  My  lords,  I  do  fully  acquiesce  in  the 
resolution  and  declaration  of  tins  honourable 
House  :  I  go  not  about  to  justify  myself,  but 
cast  myself  at  your  lordships'  feet ;  acknow- 
ledge my  error,  and  humbly  bee  your  pardon, 
not  only  for  having  brought  my  Habeas  Corpus, 
but  for  all  other  my  words  or  actions,  that  were 
in  pursuance  thereof,  and  proceeding  from  the 
same  error  and  mistake."  a 

Then  his  lordship  withdrew ;  and  after  some 
achate  the  question  proposed  was,  Whether 
witnesses  shall  be  now  called  in. 

The  question  being  put,  Whether  this  ques- 
tion shall  be  now  put,  it  was  resolved  in  the 
affirmative. 

Then  the  Question  being  put,  Whether  the 
witnesses  shall  be  now  called  in,  it  was  resolved 
in  the  affirmative. 

There  being  a  paper  made  mention  of  in  the 
House,  which  was  said  to  be  a  copy  of  what  the 
earl  of  Sbaftsbury  said  in  the  king's  Bench, 
but  oot  permitted  to  be  read,  Robert  Blaney 
was  called  in,  and  sworn  as  a  witness ;  who 
being  asked,  Whether  he  was  present  in  the 
Court  of  King's  Bench  when  the  earl  of  Sbafts- 
bury moved  for  bis  Habeas  Corpus;  and  whe- 
ther he  heard  all  that  the  earl  of  Sbaftsbury 
said  there  ? 

He  answered  to  this  effect,  That  be  was  pre* 
sent  in  the  King's- bench  when  the  earl  of 
Shaftesbury  was  there,  and  he  heard  the  most 
part  what  his  lordship  said,  but  he  cannot  tell 
now  what  be  said,  but  he  took  some  notes,  and 
that  afternoon  compared  notes  with  Mr.  Rosa- 
worth,  who  also  hud  taken  notes ;  and  there- 
upon they  perfected  a  copy,  which  be  gave  to 
the  lord  treasurer.  He  also  said,  that  be  can- 
not for  a  thousand  worlds  say,  that  be  beard  all 
that  is  in  the  paper,  nor  he  cannot  now  say 
what  it  was  that  he  took,  and  what  he  bad 
from  Mr.  Rushworth,  it  being  so  long  since,  by 
reason  of  the  many  interlineations  made  in  the 
paper,  by  comparing  notes  with  Mr.  Rushworth. 

Then  the  said  Robert  Blaney  withdrew. 

After  this,  the  House  agreed  what  acknov*- 
ledgment  the  earl  of  Shaftesbury  should  make 
at  the  bar  for  his  offences ;  which  if  his  lord- 
ship should  make,  the  House  would  then  de- 
clare their  satisfaction  in  his  submission  and  ac- 
knowledgment; the  Submission  is  as  foticrweth  i 

"  I  do  acknowledge  that  my  endeavouring  to 
maintain  that  the  parliament  is  dissolved,  waa 
an  ill-advised  action,  for  which  I  humbly  beg 
the  pardon  of  the  king's  majesty,  and  of  this 
most  honourable  House :  And  I  do  also  ac- 
knowledge, that  my  bringing  of  an  Habeas 
Corpus  in  the  KiogVbench,  during  this  session* 
was  a  bifib  violation  of  your  lofeabips'  privi- 
leges, and  a  great  aagravutkm  of  my  footer  ef> 


1309]   STATE  TRIALS,  30  Charles  H.  IM*.— Trial qf  Ac  Earl <tf  Pembroke.  [lSlO 


fence.     For  all  which  I  likewise  most  humbly 
beg  the  pardon  of  this  most  honourable  House. 

The  earl  of  Shaftesbury  was  brought  again  to 
the  bar ;  and  the  lord  chancellor  told  him,  the 
Lords  had  prepared  a  particular  acknowledg- 
ment, which  the  House  expected  he  should 
make;  and  read  the  same  to  him :  Aud  then 
the  earl  of  Shaftesbury  made  the  said  acknow- 
ledgment in  these  words ;  viz. 

"  I  do  acknowledge,  that  my  endeavouring 
to  maintain  that  the  parliament  is  dissolved, 
was  ah  ill-advised  action,  for  which  I  humbly 
beg  the  pardon  of  the  king's  majesty,  and  of 
this  most  honourable  House :  And  I  do  also 
acknowledge  that  my  bringing  of  an  Habeas 
Corpus,  in  the  King's-bench,  during  this  session, 
was  a  high  violation  of  your  lordships'  privi- 
leges, and  a  great  aggravation  of  tny  former  of- 
fence. For  all  which  I  likewise  most  humbly 
beg  the  pardon  of  this  most  honourable  House." 

His  lordship  being  again  withdrawn ; 

It  is  ordered,  that  the  Lords  with  the  white 
staves  now  present,  wait  on  his  majesty,  to  give 
his  majesty  an  account,  that  this  House  bath 
received  satisfaction  from  the  earl  of  Shaftes- 
bury, in  the  matter  of  the  Habeas  Corpus, 
and  the  other  contempt  for  which  he  stood 
imprisoned ;  and  are  humble  suitors  to  his  ma- 
jesty, that  he  woqld  be  pleased  to  discbarge  him 
from  his  imprisonment :  and  that  their  lord- 
ships do  acquaint  the  House  to-morrow  what 
they  have  done  in  this  matter. 
•  Ordered,  That  the  earl  of  Shaftesbury  be  in 
the  mean  time  remitted  to  the  Tower. 

February  26, 1677. 

The  lord  treasurer  reported  to  the  House, 


that  the  Lords  with  white  stoves,  according  to 
the  otder  of  (his  House,'  have  attended  his  ma- 
jesty, to  give  his  majesty  an  account,  that  this 
House  bath  received  satisfaction  from  the  earl 
of  Shaftesbury  iu  the  matter  of  the  Habeas* 
Corpus,  and  the  other  contempt,  for  which  he 
stood  imprisoned  ;  and  are  humble  suitors  to 
bis  majesty,  that  he  will  be  pleased  to  dbchage 
him  from  his  imprisonment :  to  which  hit  ma- 
jesty was  pleased  to  give  this  answer,  That  he 
will  give  order  for  the  earl  of  Shaftesbury's  dis- 
charge. 

November  13,  1680.  , 

Whereas  the  duke  of  Buckingham,  earls  of 
Salisbury  and  Shaftesbury,  and  the  lord  Whar- 
ton, were,  contrary  to  the  freedom  of  parlia- 
ment, committed  to  prison,  by  order  of  the 
Lords'  House,  of  the  15th  of  February,  1676; 
whereupon  followed  a  series  of  many  unprece- 
dented proceedings,  derogatory  to  the  authority 
of  parliament,  and  of  evil  example  add  prece- 
dent to  posterity. 

For  vacating,  making  void,  and  destroying 
such  precedents  for  ever,  and  in  vindication  of 
the  authority  and  freedom  of  parliament,  upon 
complaint  hereof  made,  and  due  consideration 
and  debate  thereof  by  the  Lords  spiritual  and 
temporal  in  parliament  asssembled ;  it  is  or- 
dered, decreed,  and  adjudged,  That  the  said 
order  and  proceedings  concerning  the  said 
Lords  were  unparliamentary,  from  the  begin- 
ning, and  in  the  whole  progress  thereof ;  and 
therefore  are  all  ordered  to  t>e  vacated  (by  vir- 
tue of  this  judgment)  in  the  Journal  books  of 
this  House,  that  the  same,  or  any  of  them,  may 
never  be  drawn  into  precedent  for  the  future. 


241.  The  Trial  of   Philip  Earl    of  Pembroke  and  Mo^too- 
meky,#  at  Westminster,  for  the  Murder  of  Nathanaei  Cony  : 


SO  Charles  II.  a.  d.  1678. 

&arch  1,  167& 

A  PETITION  was  presented  to  the  House  of 
Lords  from  the  eajl  of  Pembroke ;  which  was 
read,  as  follows : 

Cl  To  the  right  honourable  the  Lords  Spiritual 

and  Temporal  in  parliament  assembled : 

The  humble  Petition  of  Philip  earl   of 

Pembroke; 

Shewetht  That'  an  inquisition  being  lately 


*  The  following  Entries  respecting  this  lord 
Pembroke  occur  in  the  Lords'  Journals  of  tbis 
year: 

-  January  28,  1678.  The  Lord  Chancellor 
told  the  House,  "  That  as  he  had  given  them 
en  account  of  the  enlargement  of  some  mem- 
bers of  this  Honse,  he  ahoujd  now  give  them 
en  account  of  the  commitment  of  one  of  their 
members,  which  his  majesty  thought  fit  this 
House  should  be  made  acquainted  with,  because 
it  was  done  in  time  of  privilege;  via.  the  commit- 
ment of  the  earl  of  Pembroke  to  the  Tower  of 


taken,  viz.  the  11th  day 'of  this  instant  FebftK, 
anr,  1678,  before  the  coroner  of  the  county 
of  Midd.  upon  view  of  the  body  of  Nathaniel 
Cony,  gentleman,  deceased,  your  Petitioner 
is  thereby  charged  with  his  death ;  and  although 
he  is  well  assured  of  his  own  innocency,  yet 
he  is  grievously  afflicted  to  lie  and  continue 
under  so  heinous  an  accusation,  without  help 
by  such  relief  as  appertains  to  the  peers  of 
this  realm  in  time  of  parliament.     Whereforn) 


London,  for  uttering  such  horrid  and  blasphem- 
ous words,  and  other  actions  proved  upon  oath, 
as  are  not  fit  to  be  repeated  in  any  christian 
assembly." 

January  29.  A  Petition  was  presented  to  the* 
Honse,  from  the  earl  of  Pembroke;  which  was 
read,  as  follows: 

"To  the  right  honourable,  the  Lords  spiritual 
and  temporal  in  Parliament  assembled : 
The  humble  Petition  of  Philip  earl  of 
PswiaoKfi  and  MonTOoacsaY ; 
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Hereupon  tbe  House  made  the  ensuing  Or- 
der: viz. 

"  Upon  reading  the  Petition  of  Philip  earl 
of  Pembroke ;  shewing,  That,  by  an  inquisition 
taken  before  the  coroner  of  tbe  county  of  Mid- 
dlesex on  the  11th  of  February  last,,  the  said 

in  the  evening,  whilst  be  was  at  the  door  taking 
his  leave,  the  earl  of  Pembroke  coming  by, 
came  up  to  the  door,  and  with  his  fist,  without 
any  provocation,  struck  the^said  Philip  Uicaut 
such  a  blow  upon  the  eye,  as  almost  knocked 
it  out ;  and  afterwards  knocked  him  do  wo,  and 
theo  felr  upon  him  with  such  violence,  that  be 
almost  stifled  him  with  his  gripes  in  the  dirt ; 
and  likewise  his  lordship  drew  his  sword,  and 
was  in  danger  of  killing  him,  had  he  not  slipt 
into  the  house,  and  the  door  been  shot  upon 
bira :  The  said  Hicaut  humbly  begs  that  this 
House  will  be  an  asylum  to  him,  and  give  him 
leave  to  proceed  against  the  said  earl  of  Pem- 
broke as  the  law  shall  direct,  that  thereby  he 
may  have  that  security  and  satisfaction  the  law 
allows." 

The  Petitioner  upon  oath  at  the  bar,  averred 
the  Petition  to  be  true ;  and  made  a  narrative 
of  the  whole  business. 

The  House  upon  consideration  thereof,  or- 
dered, That  tbe  said  Philip  earl  of  Pembroke 
shall  give  security  by  recognisance  of  2,000/. 
t£  keep  the  peace  towards  the  said  Philip  Ri- 
caot,  and  all  other  his  majesty's  subjects. 

The  earl  of  Pembroke  declared  in  the  House, 
That  he  would  wave  his  privilege,  and  answer 
any  proceedings  at  law  as  the  said  Philip  Ri« 
caut  shall  bring  in  this  case. 

Then  the,  earl  of  Pembroke  entered  into-  a 
recognisance  before  the  Lords  in  parliament ; 
via.     -  

'  Philippqs  comes  de  Pembroke  vecognovit 
.  '  se  debere  domino  regi  duo  tntllia  lib.  Je* 

*  '  vari  ex  bonis,  terris  et  catallls  suis,  ad 
'  usutn  domini  regis.9 

The  condition  of  the  aboresaid  recognizance 
is,  That  if  the  said  Philip  earl  of  Pembroke 
shall  keep  the  peace,  towards  the  said  Philip 
Ricaut  and  all  others  of  his  majesty's  subjects, 
during  the  space  of  one  year,  then  this  recog- 
nizance to  be  Toid ;  otherwise  to  stand  in  full 
force  ami  virtue.  * 

This  being  done,  the  House  caused  the  Pet> 
tioner  to  be  called  in ;  and  the  Lord  Chancel- 
lor told  him,  That  the  earl  of  Pembroke  had 
declared,  that  he  will  wave  hh  privilege  in  this 
case ;  so  be  is  at  liberty  to  proceed  at  law  if  he 
think  fit :  As  to  the  other  part  of  his  Petition," 
this  House  hath  taken  a  course  for  the  securing 
of  his  person  during  the  time  of  his  proceeding 
at  law  against  his  lordship ;  his  lordship  having 
entered  into  a  recognizee  to  the  king,  of 
2,000/.  for  the  keeping  of  the  peace  towards 
him  and  all  other  of  his  majesty's  subjects. 

November  27.  The  House  being  informed 
of  a  quarrel  which  happened  lately,  betweeu 
(he  earl  of  Pembroke  and  the  earl  of  Dorset: 
It  is  ordered,  That  the  gentleman  usher  of  the 
Hack  rod  do  give  notice  to  the  earj  of  Pem-^ 


your  Petitioner  humbly  beseecheth  your  lord- 
ships, that  the  said  matter  may  be  put  into 
such  a  speedy  way  of  Examination  and  TrialK 
as  your  lonUhips  great  wisdom  shall  think  fit. 
And  your  Petitioner  shall  pray,  &c. 

Pembroke." 

"  Humbly  sheweth;  That  your  petitioner  is 
a  prisoner  in  the  Tower  of  London,  committed 
.  thither  by  warrant  under  the  kinfe's  majesty's 
royal  signature,  expressing  the  cause  to  be  for 
blasphemous  words,  which  your  petitioner  doth 
from  his  soul  detest  and  abhor ;  and  since  he 
hath  been  accused  out  by  one  person  (to  whom 
he  intended  no  injury,  nor  was  at  that  time -in 
a  condition  of  imposing  on  him),  he  hopes,  your 
lordships  will  not  believe  the  accusation,  or 
your  petitioner  to  be  capable  of  so  horrid  a 
crime ;  However,  he  is  heartily  sorry  to  have 
been  thought  in  any  sort  to  have  offended :  and 
his  health  being  much  impaired  by  his  long 
restraint,  he'  humbly  implores  pardon  of  God, 
of  the  king,  and  of  this  House :  and  that  he  may 
be  released  from  his  imprisonment,  and  attend 
his  duty  in  parliament.  And  you/  petitioner 
•hall  pre*,  &c.  Pembroke." 

The  House,  in  the  first  place,  to  shew  their 
great  tense  and  ahhorrency  against  Blasphemy, 
which  is  now  grown  so  common,  ordered,  That 
a  bill  be  brought  into  this  House,  for  the  se- 
vere punishmeut  of  all  blasphemies  for  the 
time  to  come. 

Then  the  House  took  consideration  of  the 
earl  of  Pembroke's  Petition.  Aud,  after  a 
serious  debate  thereof,  it  was  moved,  "  That 
an  bumble  Address  should  be  made  to  his  ma-  ., 
jesty;"  a  draught  or  form  of  which  Address' 
was  offered  to  the  House  and  read,  viz. 
•  "  Upon  hearing  of  the  causes  of  tbe  earl  of 
Pembroke's  imprisonment,  which,  by  his  ma- 
jesty's direction,  have -been  delivered  to  this 
House  by  the  Lord  Chancellor,  and  due.  consi- 
deration had  of  the  proof  against  him  by  a 
single  witness,  together  with  the  Petition  of  the 
earl  of  Pembroke,  detesting  the  fact,  whereof 
he  stands  charged  by  one  witness  only:  It  is 
resolved,  by-  the  Lords  spiritual  and  temporal 
in  parliament  assembled,  That  an  bumble  Ad- 
dress be  made  to  his  majesty,  in  the  name  of 
.  this  House,  to  beseech  his  majesty,  that  the  earl 
of  Pembroke  may  be  released  from  his  imprison- 
ment, and  have  leave  to  come  to  his  place  in 
parliament;  and  that,  at  the  same  time,  his 
majesty  may  be  also  informed,  That  this  House, 
in  detestation  of  all  crimes  of  this  nature,  have 
ordered  a  bill  to  be  brought  into  their  House, 
for  the  due  and  severe  punishment  of  all  blas- 
phemies for  the  time,  to  come.* 

The  question  being  put,  "  Whether  this  Ad- 
dress, now  read,  shall  be  made  to  his  majesty 
in  behalf  of  the  earl  of  Pembroke:"  It  was  re- 
solved in  the  affirmative. 

The  same  day  "  An  act  for  punishing  of 
Atheism  and  Blasphemy,"  was  read  the  first  time. 

Feb.  5.  Upon  reading  the  Petition  6f  Phi- 
lip Ricaut,  esq.  complaining,  "  That  he  being 
to  visit  a  friend  in  the  Strand  last  Saturday 
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earl  of  Pembroke  is  charged  frith  the  death  of 
Nathaniel  Cony,  gentleman,  and  praying  that 
the  t*id  matter  may  be  put  into  a  speedy  fray 
of  examination  and  trail:  It  is  ordered,  Thai 
it  be*  and  k  hereby,  referred  to  the  Lords 
committees  appointed  to  consider  of  the  pri- 
vileges of  the  Peers  of  this  realm,  ore.  to  exa- 
mine and  cbnsider  what  hath  been  dooe  in  the 
like  cases,  and  what  is  fit  to  be  done  in  this* 
ease;  their  lordships  having  power  to  send  fur 
the  record  of  the  coroner,  and  art  to  make 
report  upon  the  whole  matter." 
March  8. 

Ordered,  That  all  the  assistants  now  pre- 
sent, viz.  the  Lord  Chief  Justice  of  the  court 
of  Common  Pleas,  the  Lord  Chief  Baron,  ba- 
ron Thorland,  and  his  majesty's  Attorney- 
General,  do  assist  the  Lords  committees  for 
privileges,  in  the  consideration  of  the  manner 
of  the  trial  of  the  earl  of  Pembroke. 
March  6. 

The  Lord  Privy  Seal  reported,  That  the 

broke,  that  be  attend  this  House  presently; 
and  that  Mr.  Lloyd  and  the  footman  be. sum- 
moned to  appear  presently,  to  give  this  House 
an  account  hereof. 

In  the  mean  time,  the  earl  of  Dorset  gave 
the  House  an  account,  That  on  Wednesday 
last,  late  at  night,  the  earl  of  Pembroke  sent 
one  Mr.  Lloyd  who  told  him,  That  the  earl  of 
Pembroke  desired  htm  to  speak  with  him,  at 
Mr.  Locket's  house.  The  earl  of  Dorset  ask- 
ed, Whether  the  earl  of  Pembroke  was  sober? 
end  was  answered,  Yes.  And  when  his  lord- 
Ship  came,  he  sound  the  earl  of  Pembroke  fn  a 
Mwmoftt;  who  told  him,  That  he  bad  done 
hito  an  injury;  therefore  he  would  fight  him. 
The  eat!  of  Dorset  asked  him,  Where,  and 
when  ?  The  earl  of  Pembroke  told  him,  Now, 
m  tint  room ;  and  then  laid  violent  hands  upon 
Aim.  And  the  earl  of  Pembroke's  footman 
took  away  hit  sword  from  bis  side;  but  Mr. 
He td  dosed  m,  and  parted  (hem:  And  so  his 
lordship  get  loose  from  him. 

The  earl  of  Pembroke  being  come,  standing 
m  his  place;  the  Lord  Chancellor  told  him 
what  sui  account  the  earl  of  Dorset  had  given 
•©the  heme. 

the-  earl  of  Pembroke  said,  He  remembered 
•o  such  thmg ;  but  confessed  he  desired  to 
•peak  with  the  earl  of  Dorset  about  business, 
hut  bad  no  intent  of  fighting ;  and  that  the 
earl  of. Dorset  had  two  men  with  him,  and 
that  hie  own  servant  took  his  sword  away. 

The  House  directed  the  earl  of  Dorset  to 
£*****  aS*M>  m  tne  presence  of  tbe«arl  of 
Pembroke,  what  passed  between  them.  Then 
hoth  these  lords  withdrew  themselves.  The 
House,  taking  this  business  into  consideration, 
and  bow  much  the  honour  of  this  House  was 
concerned  therein,  made  these  Orders  follow- 

_f6r  the  better  preservation  of  the  peace,  and 
preventing  any  mischief  which  may  happen  be- 
J****  the  earl  of  Pembroke  and  the  earl  of 
Doreet :   It  is  ordered,  by  the  Lords  spiritual 


Lords  committees  for  privilege*  have  fully  de- 
bated sand  considered  the  case  of  the  earl  of 
Pembroke,  to  them  referred ;  and,  upon  view 
of  precedent*,  they  are  humbly  of  opinion, 
That  the  way  for  the  said  earl's  trial  ought  to 
be  by  commission  of  Oyer  and  Terminer  first 
issuing  under  the  Great  Seal  to  commission- 
ers, before  whom  the  said  earl  may  be  indict' 
ed,  and  the  said  indictment  committed  to  a 
grand  jury  to  be  em  pan  n  el  ted  for  that  purpose; 
and  if  the  indictment  shall  be  found,  that  the 
whole  record  be  returned  into  parliament  in 
due  form,  and  bis  majesty  be  desired  to  name 
a  lord- high-steward  for  tin's  time  to  be  assign- 
ed, that  the  said  earl  may  receive  his  trial  in 
full  parliament  by  all  the  peers;  and  that  in 
order  thereunto  his  majesty  be  forthwith  desir- 
ed by  the  Honse  to  issue  such  a  commission  of 
Oyer  and  Terminer. 

Ordered,  That  this  House  agrees  with  the 
committee  in  this  Report. 

Ordered,  by  the  Lords  spiritual  and  tempo- 


and  temporal  in  parliament  assembled,  That 
the  earl  of  Pembroke  and  the  earl  of  DortMSb 
be  and  are'  hereby  confined  to  their  respective! 
houses  or  lodgings,  till  further  order ;  and  that 
they,  or  either  of  them,  send  not  any  message* 
or  write  to  tbe  other  during  their  confinement 

Ordered,  by  the  Lord*  spiritual  and  temporal 
in  parliament  assembled.  That  Mr.  Lloyd  an! 
officer  in  sir  Charles  Wheeler's  regiment,  and 
the  footman  who  waited  on  the  earl  of  Pern* 
broke,  and  tbe  two  footmen  who  waited  on  the 
earl  of  Dorset  to  Locketf*  ordinary  on  Mot* 
day  night  last,  and  Robin  the  waiter  at  the  said 
ordinary,  be  and  are  hereby  required  to  appear 
at  the  bar  of  this  House  to-morrow,  at- ten 
o'clock  in  the  forenoon. 

Then  the  earl  of  Pembroke  and  the  earl  of 
Dorset  were  called  again  to  their  places.  And 
tbe  Lord  Chancellor  declared  to  them  what 
the  House  had  ordered ;  and  laid  on  them  the 
commands  of  tbe  House,  not  to  resent  any 
thing  further  concerning  this  business. 

November  38.  This  House  being  moved  by 
the  duke  of  Bucks  on  behalf  of  the  earl  of 
Pembroke  and  tbe  earl  of  Dorset,  now  under 
confinement  by  order  of  this  House,  by  reason 
of  some  difference  between  them,  occasioned 
by  the  earl  of  Pembroke,  who  remembereth  not 
what  he  did  say  or  do  to-the  earl  of  Dorset  on 
Monday  night  last,  but  is  very  sorry  for  the  pro* 
vocation  then  offered,  and  prays  that  he  may 
be  discharged  from  the  confinement  he  lies  un- 
der, and  have  leave  to  retire  to  his  bouse  at 
Wilton : 

The  earl  of  Dorset  also  declaring  that  be  is 
satisfied  concerning  this  matter;  and  pray*, 
that  he  may  be  no  longer  under* confinement  s 
It  is  ordered,  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  That  the  con- 
finement the  earl  of  Dorset  is  under  be  taken 
off;  and  also  the  confinement  under  which 
the  earl  of  Pembroke  is,  who  Hath  hereby 
leave  given  him  ta  retire  himself  to  Jus  bouse' at 
Wiltou. 
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ral  in  parliament  assembled,  Thai  the  Lords 
with  white  staves  now  present  do  attend  his 
majesty,  from  this  House,  to  present  to  his 
majesty  the  resolution  this  day  passed  in  the 
case  of  the  earl  of  Pembroke;  and  humbly  to 
desire  his  majesty  in  the  behalf  of  this  House, 
That  a  commission  of  Oyer  and  Terminer  be 
issued  out  accordingly. 

The  Lord  Treasurer  repotted,  "  That  him- 
self  and  tlie  other  Lords  with  white  staves  ac- 
cording to  the  command  of  this  House,  attend- 
ed his  majesty  yesterday,  and-  presented  to 
him  the  resolution  passed  in  the  case  of  the 
earl  of  Pembroke;  aod  humbly  desired  his 
majesty,  from  this  House,.  That  a  commission 
of  Oyer  and  Terminer  may  be  issued  out.  And 
bis  majesty  was  pleased  to  give  order  presently 
to  his  Attorney-General,  to  issue  a  commis- 
sion of  Oyer  and  Terminer  accordingly." 

*   March  19. 

.  The  Lord  Chancellor  acquainted  the  House, 
"  That  his  majesty  having  issued  out  a  commis- 
sion of  Oyer  and  Terminer,  under  the  Great 
Seal, -to  comoussiouert  before  whom  the  earl 
of  Pembroke  might  be  tried,  bis  lordship  hath 
been  indicted,  and  the  said  indictment  com- 
mitted to  a  grand  jury,  empasBelled  for  that 
nsrpose,  who  bath  round  the  said  earl  of  Pem- 
broke guilty  of  felony  and  murder.  The  re- 
cord ami  whole  proceedings  thereupon  is  re* 
turned  and  brought  into  this  House,  by  Writ  of 
Certiorari,  that  so  his  lordship  may  receive  his 
trial  in  full  parliament  by  all  his  Peers.  To 
thai  end,  bis  majesty  bath  appointed  a  Lord 
High.  Steward  for  Uiis  time." 
.  The  House  caused  the  Indictment  and  the 
Proceedings  thereupon  to  be  vend ;  and  made 
.  these  Orders  following:  *■ 

M  Whereas,  by  virtue  of  his  majesty's  Writ 
of  Certiorari,  ,tbe  proceedings  against  Philip 
earl  of  Pembroke  and  Mountgomery,.  upon  an 
indictment  for  ike  death  of  Nathaniel  Cony, 
bad  Wore  the  commissioners  of  Oyer  and  Ter- 
miner st.Hickes'  Hall,  in  the  county  of  Mid- 
dlesex, upon  which  bis  lordship  is  fouud  Guilty 
of  felony  and  muider,  are  brought  into  this 
House,,  in  order  to  the  trial  of  the  said  Earl  by 
all  the  Peers  in  fob1  parliament:  It  is  thereupon 
ordered,  That£be  trial  of  the  said  Earl  of  Pem- 
broke -and  Mountgomery  shall  be  had  before 
the  Peer*  in  parliament  on  Thursday  the  4th 
day  of  April  next ;  and  thatr  in  order  thereunto, 
it  be,,  and  is  hereby,  referred  to  the  Committer 
for  privileges,  to  consider  of  the  several  circum- 
stances, ceremonies;  and  methods  of  proceed- 
ings, and  summons  of  witnesses  necessary  to  be 
^bought  on,  in  order  to  (lie.  said  trial;  and 
snake  report  thereof  to  the  House." 
.  "Whereas,,  upon  au  iudictment  brought 
jsgainst  .Philip  earl  of  Pembroke  and  Mount- 
.swinery.  Wore  tb£  Coiooiiwituiers  of  Over  and 
Termtuer,  his  lonUhip  is,  by  the  grand  jury  be- 
fore them  empaanelled,  found  guilty  of  felony 
and  murder;  the  which  proceedings  beiug  by 
•his  majesty's  Writ  of  Certiorari  brought  into 
this  High  Court  in  due  form :  It  appearing  that 


the  said  earl  of  Pembroke  and  Mountgomery 
is  notwithstanding  at  large,  and  not.  under  any 
restraint ;  it  is  thereupon  ordered,  by  the  Lords 
spiritual  and  temporal  in  parliament  assembled, 
That  the  said  Philip  earl  of  Pembroke  and 
Mountgomery  shall  be,  and  is  hereby,  com- 
mitted to  the  Gentleman  Usher  of  die  Black 
Bod  attending  this  Court,  by  him  to  be  kept  in 
safe  custody  till  further  order  of  this  Court: 
And  this  snail  be  a  sufficient  warrant  on  that 
behalf. 

«  To  Sir  Edward  Carteret  Knight,  Gentle- 
man Usher  of  the  Black  Rod  attending 
this  Court,  his  Deputy  and  Deputies, 
and  every  of  them. 

April*. 

The  House,  taking  into  consideration  the 
formalities  to  be  observed  in  the  proceedings 
of  the  Trial  of  Philip  earl  of  Pembroke  and 
Mountgomery  in  Westminster- Hall,  agreed, 
that  the  Serjeant  at  Arms  be  continued  in 
the  House,  to  make  proclamations.  That, 
after  proclamation  is  made  for  all  persons  lo 
be  uncovered,  the  Judges  are  not  to  be  covered 
until  the  Lord  High  Steward  ask  leave  of  tbe 
House. 

TifE  Trial. 

About  nine  of  the  clock  the  Prisoner  with 
his  guard  came  from  the  Tower,  with  tbe  ax 
before  him,  and  went  into  the  roosa  appointed 
for  him.  Between  the  boors  of  eleven  and 
twelve  at  noon,  tbe  Lords,  Judges,  and  as- 
sistants of  tbe  House,  came  in  order,  two  and 
two,  from  the  House  of  Lords,  to  tbe  Court 
erected  in  Westminster-Hall,  with  four  maces 
before  them,  and  before  the  Lord-Higb-Steward 
four  more,  besides  his  own  serjeant  and  purse- 
bearer,  with  Garter  King  at  Arms,  and  tl* 
Deputy  Black-rod  bearing  tbe  white  staff. 
After  obeisance  made  to  tbe  throne,  each  Lord, 
and  the  others,  took  their  places,  tbe  Serjeants, 
wkh  their  maces  erect,  kneeling,  fonr  on  each 
side  of  the  throne.    . 

Then  the  Clerk  of  the  Crowu  in  Chancery 
on  the  ri^ht  band,  and  the  Clerk  of  the  Crows 
in  the  Ka^Y  Bench  on  tbe  left  band,  making 
three  references  to  the  Lord  High-Steward, 
came  up  to  his  seat,  and  there  both  kneeling, 
the  Clerk  of  the  Crown  in  Chancery  delinestd 
the  commission  for  tbe  office  of  High-Steward, 
pro  hoc  rice,  to  his  grace,  who  delivered  it  to 
the  Clerk  of  the  Crown  in  the  King's  Bench  to 
rend,  aud  then  they  both  in  the  same  maaoar 
went  back  to  tlieir  seats  at  the  table. 

Then  the  Clerk  of  the  Crown  in  tbe  King's- 
Bench  said  as  follow* th ;  %  „ 

Clerk  yf  ike  Crowu  Serjeant  at  Aim, 
make  proclamation. 

Serjeant  at  Arm.  0  yes,  O  ? et,  O  yes  I 
My  Lord  High-Steward  of  Enajnnd  straiily 
chargeth  and  commaudetb  all. manner  of  per- 
sons here  assembled,  to  keep  silence,  and,  give 
ear  to  his.  majesty's  commission,  uuto  my  Lord 
High-Steward  bis  grace  directed,  upon  pain  of 
imprisoument. 
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Then  all  the  Peers  end  Assistants  standing 
op,  and 'uncovered,  be  read  the  commission  in 

fUt€  Verba  : 

Clerk  of  the  Crown.    Carol u*,  6Vc. 

Serjeant.    God  save  the  king. 

Then  Gaiter  and  the  Usher  that  held  the 
staff,  making  three  reverences  to  his.  grace, 
Gaiter  on  hn  knees  presented  hjm  the  white 
staff,  which  bis  grace  delivered  to  the  Usher, 
who  likewise  kneeled  to  hold  the  same,  during 
the  rest  of  thece*mony. 
'  Clerk  of  the  Crotrn.  Serjeant  at  Anns, 
make  proclamation. 

Serjeant,  My  Lord  High-Steward  of  England 
his  grace  straitly  chargeth  and  commandeih  all 
manner  of  persons  here  present,  to  be  uncover- 
ed, upon  pain  and  peril  shall  fall  thereon. 

Then  the  Clerk  read  the  Certiorari  to  the 
Commissioners,  before  whom  the  Indictment 
was  found,  to  return  the  same  into  the  House 
of  Lords  with  the  return  in  hoe  verba. 

Clerk  of  the  Crown.  Carolus,  6tc.  Virtute, 
&c.   Serjeant  at  Anns,  make  proclamation. 

Serjeant.  O  yes !  Constable  of  the  Tower 
of  London,  return  thy  precept  and  writ  to  thee 
directed,  and  bring  forth  thy  prisoner  Philip 
earl  of  Pembroke  and  Mountgomery,  on  pain 
and  peril  shall  fall  thereon. 

The  constable  of  the  Tower  of  London  being 
a  peer,  by  sir  John  Robinson  his  Lieutenant 
returned  his  precept,  and  with  the  ax  borne  on 
his  left  hand,  the  edge  from  him,  the  earl  of 
Pembroke  was  brought  to  the  bar :  the  Lord 
High-Steward  of  England  having  then  ordered 
•the  Judges  to  be  covered,  spake  to  the  prisoner 
as  followed]  * 

Lord  High  Steward.  [Earl  of  Nottingham.] 
My  i  lord  of  Pembroke,  Your  lordship  »  now 
brought  before  this  great  assembly  in  order  to 
your  trial,  wherein  you  have  to  maintain  all 
that  can  concern  you  in  this  world,  your  estate, 
your  honour,  and  your  life  itself.  There  is  no 
less  a  crime  charged  on  you,  than  the  m order 
of  one  of  the  king's  subjects  ;  and  this  is  not 
charged  on  you  by  common  voice  and  fame,  nor 
by  the  growing  rumour  of  the  multitude,  but 
by  the  grand  itiquest  of  this  county,  which  was 
made  up  of  gentlemen  of  good  quality  and  con- 
sideration. Though  all  this  amount  to  no 
more  than  a  bare  accusation,  (for  God  forbid 
that  they  who  neither  did  nor  could  hear  the 
evidence  on  both  sides,shoutd  any  way  prejudge 
your  trial  by  their,  partial  examination)  yet  hath 
produced  the  presentment  of  such  a  crime  as 
w  attended  with  extraordinary  and  unusual  cir- 
cumstances. 

And  now,  for  this  met  your  lordship  is  to  be 
*>*d  in  full  parliament,  and  your  arraignment 
u  to  be  made  as  full  and  as  solemnly  as  is  pos- 
**■*.  The  king  (who  will  have  a  strict  ac- 
count of  the  Wood  of  the  meanest  of  his  sub- 
jects, by  wbomaoever  it  is  shed)  hath  for  this 
Purpose  appointed  an  high-steward  s  and  new 
Tour  lordship  is  to  be  tried  sot  by  a  select 
number  of  Lords,  but  by  the  whole  House  of 
P*+rs,  who  are  met  together  to  make  inquisi- 
tion for  this  blood. 


Doubtless  the  shame  of  being  made  a  spec- 
tacle to  such  an  assembly  as  this,  and  the  hav- 
ing a  man's  faults  and  weaknesses  exposed  to 
the  notice  and  observation  of  such  a  presence 
as -this  is,  to  a  generous  mind  most  needs  te  a 
penance  worse  than  death  itself ;  for  he  that 
outlives  bis  own  honour  ean  have  very  little 
joy  in  whatsoever  else  be  lives  to  possess. 

In  such  a  state  and  condition  as  this  is,  k 
will  be  very  fit  for  your  lordship  to  reeoHect 
yourself  with  all  the  care  and  caution  you  can ; 
it  will  be  necessary  for  you  to  make  use  of  the 
best  temper,  and  the  best  thoughts  you  bare, 
when  you  come  to  make  your  defence  ;  let  not 
the  disgrace  of  standing  as  a  felon  at  the  bar, 
too  much  deject  you  ;  no  man's  credit  can  rail 
so  low  bot  that  if  he  bear  his  shame  as  be 
should  do,  and  profit  by  it  as  he  ought  to  do, 
it  is  in  his  own  power  to  redeem  his  reputation. 
Therefore  let  no  man  despair,  tbat  desires  and 
endeavours  to  recover  himself  again,  much  less 
let  the  terrors  of  justice  affright  you ;  for  though 
your  lordship  have  great  cause  to  fear,  yet 
whatever  may  be  lawfully  hoped  for,  your  lord- 
ship may  expect  from  the  peers. 

It  is  indeed  just  cause  of  dreadful  appro* 
hensions,  when  you  consider  bow  Jtriot  and 
impartial  the  judicature  is  which  you  stand  be- 
fore, and  how  impossible  it  is  tbat  any  consi- 
deration of  your  lordship's  relation  or  family, 
shall  have  any  kind  of  ingredience  into  their 
lordships  judgment ;  nay,  you  have  cause  to 
fear  all  this  will  make  against  you,  when  von 
consider  how  the  quality  of  the  offender  doth 
aggravate  the  crime. 

You  have  reason  to  fear  and  be  dismayed 
again,  when  you  consider  how  severe,  and  how 
inexorable  the  rule  of  law  is,  in  the  case  of 
blood;, and  bow  certain  it  is  tbat  the  I/mis 
will  make  that  rule  of  law  the  measure  of  your 
life  or  death  :  But  yet,  my  lord,  there  are  other 
considerations  that  may  suppport  you. 

Your  lordship  may  be  sure  that  they  wiR 
receive  no  proof  against  you,  bat  direct  and 
positive  evidence ;  it  will  not  be  left  to  any 
proof,  but  such  proof  as  by  the  manifest  plain- 
ness of  it  deserves  to  be  called  evidence.  In 
the  next  place,  your  lordship  shall  suffer  no 
prejudice  forwent  of  counsel,  for  where  there 
are  any  advantages  that  the  law  can  give  you, 
this  court  takes  itself  obliged  in  honour  to  put 
you  in  mind  of  it ;  *  dor  can  your  lordUup 
suffer  an  inconvenience,  by  having  counsel  to 
plead  against  you,  for  no  arguments  nor  skid 
can  pervert  their  lordships'  justice;  you  shall 
not  fall  by  the  charms  of  eloquence  ;  nothing 
shall  load  or  press  you  but  your  own  crime ; 
and  even  tbat  burden  may  be  alleviated,  if 
there  be  any  room  for  an  abatement,  so  far  as 
it  doth  not  contradict  what  they  owe  to  the  king, 
to  themselves,  to  the  law,  and  to  the  justice  of 
the  kingdom. 

Hearken  therefore  (my  lord)  to  your  indict. 


♦  See  the  Notes  to  the  Cases  of  Don  Paote- 
leon  8a,  ante,  vol.  5.  p.  466,  and  of  Twyu  p. 
513,  of  this  volume. 
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tnenttvith  patience  and  attention,  give  ao  in- 
terruption to  the  counsel  or  witnesses  that  apeak 
against  yon,  and  reserve  what  you  have  to  say 
for  yourself  'till  the  time  come,  when  your  wit- 
nesses shall  be  examined,  and  yon  make  your 
defence,  of  which  I  will  give  ywu  notice.  And 
this  you  may  rely  upon,  that  when,  you,  do  come 
to  speak  for  yourself,  yqu  shall  be  heard  with 
as  much  favour  and  candor  as  the  matter  will 
bear ;  and  when  my  Lords  have  heard  all  that 
can  be  said  on  both  sides,  doubtless  their  lord- 
ship*  will  give  such  a  judgment  iu  the  case,  as 
is  fit  for  you  to  receive,  &uch  a  judgment  as  be- 
comes this  great  court,  aad  such  a  judgment  as 
is  suitable  tq  that  known  equity,  which  their 
lordships  do  always  observe  in  all  their  pro- 
ceedings. 

Lard  High  Steward.  Bead  the  Indictment 
to  nay  Lord. 

Clerk  of  lit  Crown.  Philip  earl  of  Pem- 
broke and  Montgomery,  hold  up  your  band. 

Which  he  obeyed  by  holding  up  his  right 
hand.* 


tigptiori^ 
Char 


167$ Trial  tf  the  Earlqf  ftmbrokt,  [l|Jp 

CltfCr.  Yous^diHietedby  tfcensjee. 
of  Philip  earl  of  Pembroke  and  Baojisjam 
late  of  the  pariah  of  St.  Mama's  in  the  Fh 
in  the  county' of  Middlesex,  ft*  thai  yon 
having  the  fear .  of  God  beJqae  your  eyea, 
being  moved  and  seduced  by  the  ioatij 
the  Devil,  the  4th  of  February,  in  t 
year  of  the  reign  of  our  soveiejgn  lord 
the  second,  by  the  grace  of  God,  of  T 
Scotland,  France,  and  Ireland*  king,  « 
of  the  faith,  &c.  with  forc4*je~ud  arms,  at  the 
paruh  aforesaid,  in  the  county  aforesaid,  jj 
and  upon  one  Nathaniel  Cony,  gem.  in  the 
peace  of  God,  and  of  oar  said  sovereign  lortj 
the  king,  then  and  there  befog,  feloniously, 
voluntarily,  and  of  yonr  majice  foreibnogiif 
did  make  an  assault ;  and  that  you  the  seis] 
Philip  earl  of  Pembroke  and  Montgomery, 
with  toe  right  fist  of  you  the  said  Philip,  Jfee. 
•aid  Nathaniel  Cony 


•  In  the  case  of  lord  Mohun,  (a.  n.  1693, 
infra,  the  Lord  High  Steward  (marquis  of  Car- 
marthen) addressing  the  prisoner  before  his  ar- 
raignment, said, '  My  lord  Mohun ;  I  am  to 
let  your  lordship  know  you  are  not  to  hold  up 
your  Jiand  qpon  your  arraignment/  And  the 
subsequent  practice  seems  to  hare  been  agree- 
able to  that  direction.  Lord  Delamere,  pre- 
viously to,  his  arraignment,  (a.  p.  1686,  in/ray 
thought  it  worth  while  to  make  a  special  apr 
plication  on  this  point.  He  asked,  "  whether 
a  peer  of  England  be  obliged  by  the  law*  of 
th»  laud  to  liold  up  bis  baud  as  a  commoner  moat 
do/;  Upon  which  Jeuerie*  the  Lord  High  Stew- 
ard said,  "  Afy  Lords,  this  being  a  matter  of  the 
privilege  of  the  peerage  it  is  not  fit  for  me  to 
determine  it  one  way  or  the  other,"  [the  trial 
was  iu  the  court  of  (he  High  Steward]  "  but  I 
think  I  may  acquaint  your  lordships,  that  in 
point  of  law,  if  you  are  satisfied  this  is  the 
person  indicted,  the  holding  or  not  holding  up 
of  the  hand  is  but  u  formality,,  which  does  not 
signify  much  either  way."  See  the  Trials. 
The  duke  of  Norfolk/ante,  voj.  I,  p.  959,  The 
eurj  of  Aruudel,  vol.  1,  p.  125$,  The  earls  of 
£s*e*  and  Southampton,  vol  1,  p.  1330,  The 
couute&a,  of  Somerset,  vol.  Q,  p.  954,  The  earl 
at '  Somerset,  «<>1.  %  p.  96t,  held  up  their  hands. 
Ik  doe*  not  bttiu  that  lord  Audley  did  so.  See 
yoi.  3,  p.  408, 

Blackstone  $ajs,  "  When  the  prisoner  ia 
brought  to  the  bar,  he  iscalled^upon  by  name  to 
hold  up  Lii.hand :  which  though  it  may  seem  a 
trifling  circumstance,  yet  is  of  this  importance, 
that  hy  the  holding  up  of  his  band  constat  de 
persona,  and  he  owns  himself  to  be  of  that 
name  by  which  he  is  called.  [8.  Ual.  P.  C, 
219.]  However  it  is  not  an  iudispensibie  cere- 
mony ;  for,  UinK  calculated  merely  for 'the 
purpose  of  identifying  the  person,  any  other 
acknowledgment  will  answer  the  purpose  as 
well  i  therefore,  if  the  prisoner  ob&tioaiely  and 
contemptuously  refuses  to  hold  up  his  hand, 


onv,  in  and  upon  the 
of  the  said  Nathaniel 


the 

left  part  of  the  head 

Cony,  then  aad  there  feloniously,  wilfully,  an<l 
of  your  majice  aforethought,  did  strike  and 
brupe  him  the  said  Natbaaiel  Cony,  with  yoor 
right  fist  aforesaid,  did  Veat  a pd  throw  down  to 
tb?  groimd  ;  and  that  you  toe  safid  Philip,  frs. 
the  taid  Nathaniel  Cony  so  lying  upon  fne 
ground,  in  and  upon  the  bead,  nech,  br#aat, 
belljr,  aides  smd  back,  of  him  tx  -:j  ~-^-*-" 
Cpoy,  then  and  there  tVIqUH) 
of  your  malice  be&r*4boj)gjat  < 
kick,  by  reason  jif  which  said  Uklring  tot) 
bruising  of  the  said  Nathaniel  Coay  oft  tfct 
said  left  part  of  (he  head  of  the  H&  NeAaoiti 
Coay.  with  the  said  fist  of  you  the  Hid  (tulip, 
&c.  and  of  the  beating  and  throwing  bin 
to  the  ground  aforeaajd;  and  also  m  rea- 
son of  kicking  of  the  sajd  Nathaniel  Cojf ,  with 
the  said  feet  of  you  the  laid  Philip,  Ate,  on  the 
head,  neck,  breast,  belly,  sides  and  heck  of 


i,  toe  *e»q,  nee*,  oreast, 
of  him  the  said  Natfagajiel 
\  feloniously,  wilfully,  end 
a-thos||ht  did  strike  and 


the  said  Nathaniel,  be  tltf  said  NatbaojeJ  Coay, 
from  the  aforesaid  .4th  of  Feb,  in  the  ejpresaid 
year,  to  the  10th  of  tyie  same  asonlfc  of  Fe- 
bruary, in  the  parish  aforesaid,  did  languish 
and  Iaoguialiing  did  Jwe ;  on  which  said  Ufch 
day  of  February  in  the  year  aforesjO|L  he  the 
said  Natbaoief  Conyt  of  the  sifijuog  and 
bruising,  beating  and  k*cUng  died ;  eno*  so  yoe 
the  wid  Philip.  &c,  the  said  Nathaniel  Cony, 
at  the  parish  aforesaid,  in  the  county  aforesaid 


n\  manner  and  fopn  aforesaid,  frkwuosjstmj 
voluntarily,  and  of  your  majice  forethought, 
did  kill  and  murder,  against  the  peace  of  our 
said  sovereign  lord  the  king,  bis  crown  aad  dig* 
n,ity.  Uow  say  you,  Philip  eaxi  of  Pembroke 
and  Montgomery,  Are  you  guilty  of  this  felony 
and  murder  whereof  yoo>  *Jt*ud  indicted,  or  not 


guilty 


of  Pemhm    Not  guilty. 
CL  of  Cr.    Culprit,  How.  will  you  b*  tried  r 
E.ofPewb.    By^nyj 


ttstt 


hut  confesses  he  is  the  person  named,  it  is  folly 
sufficient."  f  Reym.  40**,]  See  snore  of  this 
in  Ulburne'a  case*  ante,  vol.  4»  pp.  118*,  1*80. 
See,  also  Hawk.!*.  Cr. Book  ft. o.  W, a.  ft,  and 
(lie  Case  of  Lord  Stafford,  a,  jou  Jgaft  infim* 
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am 


God 


yon  a 


Awy.    O  yet,  if  eey  one  will  give 
rowiwaiMi  rare!  the  kins  agail 


king  against  Philip 
earl  of  Pembroke  m4  Bgmtgetnerv,  tbe  pri- 
soner at  tbe  bar,  lot  them  corn*  forth  end  titty 
shell  be  heard,  for  tbe  prisoner  stead*  el  tbe 
bar  upon  bis  deliverance. 

Then  sir  William  Polben,  fcat.  tbe  ting's 
serjeaot  a(  (aw,  recorder  of  tbe  city  of  London, 
opened  the  Indictment  (bus: 

Sir  William  Dolltcn.  May  it  please  your 
grace  my  Lord  High- Steward  pf  England,  and 
tbe  rest  of  my  nobje  lords : 

Philip  ean  of  Pembroke  and  Montgomery 
stands  indicted,  for  that  he,  the  4th  day  of  Fe- 
bruary last,  ju  the  parish  of  St.  Martin's  in 
the  Fields,  in  the  county  of  Middlesex,  pf  his 
malice  forethought  did  mate  an  assault  upon, 
one  Nathaniel  Cony,  in  God  aud  the  king** 
peace  there  being ;  and  that  he  the  said  Philip 
•arl.&c  with  bis  right  fist,  on  the  left  part  of 
the  head  of  the  said  Nathaniel,  then  and  there 
feloniously  did  strike  and  bruise,  and  with  his 
right  fist  aforesaid  him  did  cast  and  throw  down 
to  the  ground,  and  being  so  on  the  ground,  with 
his  feet  did  k  iclc  and  strike/)?  which  said  striking, 
bruising  and  kicking,  tbe  said  Nathaniel  Cony, 
from  the  said  4th  of  Feb.  to  the  10th  of  Fee, 
following,  did  languish  and  then  died :  and  so 
the  jurors  do  upon  their  oaths  say,  That  the  said 
Philip  earl  of  Pembroke,  &c.  tbe  said  Natha- 
niel Conv,  at  the  parish  and  county  aforesaid, 
feloniously,  wilfully,  and  of  his  malice  fore- 
thought, did  murder  against  tbe  king's  pence, 
his  crown  and  dignity.  To  this  indictment  the 
earl  of  Pembroke  bath  pleaded  Not  Guilty, 
and  put  himself  upon  his  peers  for  bis  trial : 
We  who  are  of  counsel  tor  the  king,  shall 
produce  our  evidence  to  confirm  this  accu- 
sation; with  what  it  is,  and  of  what  nature, 
his  majesty's  Attorney-General  will  acquaint 
your  grace*  and  the  seat  of  you  my  noble  lords. 

Then  sir  Wrtriam  Jones,  Attorney  General 
(who  being  catted  by  writ,  as  assistant  to  the 
Boose,  was  within  the  bar),  opened  the  evidence 
to  tins  effect: 

Atu  Gem.  May  it  please  your  grace  ofy  lord 
high  steward- of  England,  and  tbe  rest  of  my 
wan  lords ;  Philip  earl  of  Femfcroka  and 
Mtmaomary  stands  here  indicted  for  the  mu> 
«r  of  Nnthaneei  Cony  t  That  my  lord  of  Para- 
broke  waw  the  cause  of  his  death,  I  humbly 
coocewe,  will  need  eery  tittle  qoesaoo  before 
your  lordsUm,  for  we  have  such  proof  tin 
**•*"»  head  threw  htm  down,  and  bis  feet  I 
trod  upon  him  and  kicked  him,  which  was  tbe 
cause  of  his  death,  that  it  cannot  be  denied  i 
hut  whether  or  no  this  killing  amount  to-mnr- 

a^IhLi^*  W*l,"r  °*  totb^«mtrofar»yJ 

•«>«  my  lords,  wL  t&?roo?ie?^ 

ev*»  J?.?  °*r  *  *«"*  it  *  been 
even  of  thif  tmiiuco 

Myfosds,Ibsiowiottaiotaia 
™  *«*»,  theaamass  be  %  proof  of  luejiee; 


of  that  it 


bat  the  lav  is  plain  (yoar  lordship*  know,  and?  . 
my  lards  sbo  judges  will  tell  *  yon)  that  them 
are  two  sorts  of  malice;  the  one  it  asahee  as* 
pressed,  and  that  is  when  a  man  can  be  proved 
to  have  borne  before*haod  an  ill  wall  and  ha- 
tred to  the  person  be  killed;  this  sect  of  malice 
we  pretend  net  to  be  to  this  case :  bat  there  ie 
another  sort  of  malice,  which  also  in  law  gives 
tkedcfwoMoetiflB  of  murder  to  tbe  kitting  of  a 
man,  which  is  malice  implied,  when  any  one 
shall  without  any  provocation  given  by  the 
party  skin,  bring  another  by  violence  to  bis 
death :  for  oar  law  sopposeth,  and  that  upon 
good  ground,  that  no  man  without  a  peovoca* 
baa  would  kill  bis  hsotUer,  unless  he  had  nia* 
lice  tovhitn  before- band;  and  that  is  the  malice 
that  saUs  out  to  be  the  ingredient  of  thiscase,  for 
the  poor  uafortanate  eeatjernau  that  waa  killed, 
did  not  for  ought  that  did  appear  to  me  (and 
I  have  had  all  tbe  proof  given  at  tbe  coroncsra 
inquest  under  my  enamination),  give  tbe.  leas*; 
provocation  to  tots  nobmlerd.  Some  have 
thought  that  a  person  might  be  guilts  of  malk 
cious  lonrdee,  though  tbe  party  killed  bad  given 
the  murderer  a  blow ;  but  I  snail  not  oeatoacl 
for  so  strict  a  construction  of  a  provocation,  foe 
there  was  cot  in  this  case  a  blow  struck,  no  ear 
an  angry  word  given :  as)  tfett  I  eao  find  came* 
from  Mr.  Cony  was,  to  complain  that  a  fitead 
of  bis  that  came  ioto  the  company  with  him, 
waa  turned  out  of  doors ;  and  sure  such  a  thing) 
will  neves  bo  taken  to  be  a  provocation,  aft 
leastwise  socb  o  one  as  will  take  avaay  manca 
implied.  I  shall  now  (my  lovd)  give  your  loroV 
ships  aa  account  of  the  nature  of  our  evidence* 
as  to  the  fact,  and  that  (my  lords)  in  short;  for 
as  I  shall  not  ase  any  aggravation  above  what 
the  cause  require*,  so  I  shall  not  tire  your  grace. 
and  my  lords  with  any  long  speech,  bat  bevel* 
open  the  eeidence,  and  tea  yon  in  short  what 
will  come  in  proof  before  you. 

It  was  on  Sunday  the  3rd  of  February,  that 
ma  lord  of  Pembroke  and  hrs  company  were, 
drinking  at  the  house  of  one  long  in  tbe  Hay- 
market,  (I  am  sorry  to  hear  tbe  day  was  no  he*r 
tor  employed  by  them)  and  it  was  the  rotsfcr- 
tone  or  tni*  poor  gentleman,  together  with  one- 
Mr.  Goring,  to  come  into  this  hoase  to  drink  a. 
bottle  of  wine ;  my  lord  of  Peui broke  saw  them 
oomiiig  in,  and  knowing  Mr.  Cony,  was  vary 
importunate  with  liim  to  join  company :  he-  aft 
6rst  refused,  because  of  his  friend,  nod  told  bit 
lordship  tbev  had  business  together;  hot  no  de- 
nial he  would  take,  aad  so  at  hut  they  did  an* 
into,  my  lord's  room.  After  some  distance  of 
time,  when  it  was  neat- 12  of  the  clock  at  night, 
there  fell  out  *  difference  between  u>v  lord  and 
Mr.  Goring  (the  gentleman  that  came  in,  with 
Mr*  Cony),  who,  it  seems,  gaae  my  lord  of  ftAtm- 
brofce  some  words  which  provoked  him  to  en- 
press  bis  distaste  of  seem,  by.  throating  a  glassy 
oi  wine  in  bis  race  ;  which  injury  Mr.  doting 
so  far  resented,  as  that  he  was  about  to  draw 
his  s«MMKi,  but  was  pt*»eitfcd^  by  some  of  the 
company,  and  put  ontoi  the  room  to  avoid  for*. 
ther  mischief;    ""' ' 


Tins- gentleman  bar.  Com/ that 

kao*a*aUooneetn*4inthemas» 
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tar  of  the  di/fcreuce,  but  pnlj  desired  to  go  out 
of  the  room,  that  he  might  look  after  his  friend, 
who  was  throat  oot  of  doors,  he  knew  not  why. 
(without  anv  provocation,  at  you  will  bear  by 
and  by).  My  lord  of  Pembroke  mils  upoo  him, 
strikes  him  with  one  blow  to  the  ground,  and 
when  he  was  there  trod  upon  him  on  his  back, 
on  bis  belly,  on  his  side,  and  kicked  him  so 
that  the  poor  gentleman  fell  into  a  swoon,  and 
was  after  some  time  with  some  difficulty  brought 
to  himself  again :  After  they  'had-  perceived 
there  was  life  in  him,  they- lifted  him  upland 
laid  him  down  on  some  chairs  that  were  iu  the 
room,  and  thinking  too  much  had  been  done  by 
them  already,  they  take  their  leaves  of  him,  and 
commit  him  to  the  care  of  the  drawer.  He  was 
not  (as  it  should  seem)  so  carefully  attended  by 
the  drawer,  whose  ignorance  could  not  look 
after  him  as  his  condition  required,  and  so  fell 
down  off  the  chairs  again  divers  times.  After 
!  time,  early  in  the  morning  be  was  carried 


away  in  a  sedan  to  his  own  lodging,  and  being 
there  put  to  bed,  as  he  grew  a  Utile  more  and 
more  recovered  out  of  his  stupefaction,  so  he 
grew  more  and  more  in  pain,  and  sent  for  doc- 
tors and  cbirergeons  to  consult  with,  by  whom 
he  had  all  the  means  used  that  was  possible  to 
have  saved  his  life ,  but  it  proved  there  was  so 
much  blood  forced  out  of  his  veins,  and  gathered 
into  one  plaee  of  his  body,  by  those  blows  and 
bruises,  that  be  could  not  be  recovered,  and  so 
after  a  week's  time  passed  in  intolerable  pain, 
died:  but  yet  all  the  time  of  his  dying,  and 
even  constantly  to  his  death,  he  did  complain 
thai  it  was  my  lord's  bruises  brought  him  into 
that  condition.  It  will  also  he  proved,  that 
after  his  death,  upon  view  of  the  body  by  the 
coroner  and  his  jury,  there  was  the  apoearanccs 
of  those  blows  and  abuses,  by  broad  cruises  iu 
several  parts  of  the  body,  and  this  some  of  the 
jury  will  testify.  This  in  short  is  the  matter  of 
the  evidence,  which  we  stall  briefly  prove,  and 
then  submit  k  alt  to  your  lordship's  judgment. 

X.  H.St,  Call  the  witnesses  together,  and 
tpeak  out,  Mr.  Attorney. 

JUt.  Gen.  Those  we  shall  call  first  are  Mr. 
Henry  Goring,  Mr.  Richard  Savage,  Mr.  John 
"Shelly,  And  oapt.  Fits-Patrick. 

Gl.  •/  Cr.  The  evidence  which  you  and 
every  one  of  you  shall  give  for  our  sovereign 
lord  the  king,  against  Philip  earl  of  Pembroke 
and  Montgomery,  the  prisoner  at  the  bar, 
shall  be  the  truth,  the  whole  troth,  and  nothing 
but  the  truth  :  So  help  you  God, 

L.  H.  St.    " 
begin  with  f 

Ait.  Gen. 
.  I.  H.  St. 

Ait.  Gen 


Mr.  Attorney,  whom   do    yon 


Mr.  Henry  Goring. 
Stand  forward!  Goring. 
Pray,  sir,  acquaint  my  lords  of 
the  manner  of  your  coming  with  Mr.  Cony  to 
Mr.  Long's,  and  what  happened  there. 

L.H  St.  Sir,  you  must  speak  so  loud  -that 
I  may  hear. 

Goring.  May  it  please  your  grace,  Mr. 
Cony  aud  I  did  on  Sunday,  the  3rd  of  Feb. 
last,  dine  in  the  city,  we  staid  very  late  there, 
nod  I  must  ingennousiy  confess,  we  had  drank 


more  than  was  fit  for  us  to  have  done;  after 
that,  if  it  pleate>your  grace,  I  offered  to  set 
down  Mr.  Cony  at  his  lodgings,  but  he  was  so 
very  ceremonious,  that  her  would  see  me  at 
home ;  it  seems  Long's  house,  the  tavern  in  the 
Hay-Market,  was  in  the  way,  and  Mr.  Cosy 
would  needs  have  us  drink,  another  bottle sf 
wine  ere  we  parted :  It  was  late*  and  the  door 
shut,  but  we  knocking  pretty  hard  for  admit- 
tance,  did  get  it  opened,  and  as  soon  as  the  door 
was  opened,  Mr.  Cony  went  towards  the  bar, 
and  made  some  noise,  being  in  drink;  ray 
lord  of  Pembroke  was  then  in  a  low  room  is 
the  bouse,  and  knowing  Mr.  Cony  (as  I 
thought),  came  and  asked  him  if  he  would 
come  in  and  drink  with  him ;  he  replied,  Mj 
lord,  I  am  with  a  friend,  and  we  have  some 
business  together :  At  length  my  lord  asked 
me  very  civilly  to  come  in,  and  we  did  after 
some  time  come  in  ;  and  when  we  were  in,  ay 
lord  drank  to  me  as  I  remember,  and  wc 
stood  round  the  table  awhile,  and  at  last  sat 
down  in  some  chairs,  for  we  were  not  so  mock 
ourselves  as  to  be  able  to  stand  all  the  while ; 
then  there  was,  it  seems,  some  dispute  between 
my  lord  of  Pembroke  and  me,  wherein  my  lurd 
did  conceive  I  had  done  him  him  some  injury, 
and  threw  a  glass  of  wine  in  my  nice. 

Ait.  Gen.  What  kind  of  discourse  was 
that,  pray,  Sir  ? 

Goring.  Truly,  may  it  please  your  grace,  I 
cannot  remember  all  the  discourse,  because  1 
was  so  much  in  drink  at  that  time  y  they  saj, 
it  was  about  families  and  play,  I  cannot  po- 
sitively say  what  it  was  ;  nut  after  my  lord  of 
Pembroke  rose  up  to  draw  his  sword,  and  1 
laid  my  hand  on  mine. 

Alt.  Gen.  Well,  Sir;  and  what  followed 
then? 

Goring.  Captain  Savage  stept  in  between 
my  lord  and  me,  and  the  drawer  came  bustling 
about,  and  took  me  and  shoved  me  out  of  the 
room  ;  while  I  was  thrusting  out  I  heard  a  now 
behind  me,  and  I  saw  my  Lord  make  somewhat 
towards  Mr.  Cony ;  hot  more  I  cannot  say 
what  was  done,  because  Mr.  Savage  was  be* 
tween  my  lord  and  me.  When  I  was  out  of 
the  room  I  found  my  sword  gone/and  nay  hat  and 
periwig  ;  I  then  made  a  noise  at  the  door,  and 
would  not  go  away  untill  I  had  recovered  rov 
things;  the  man  of  the  house  was  in  bed,  a 
seems,  (for  be  was  then  ondrest  and  in)  hie  night 
gown])  came  and  asked  me  what  was  the  matter! 
I  told  him,  I  had  been  in  the  room  with  my 
lord  of  Pembroke,  where  I  had  received  tome 
ill  usage,  and  had  lost  my  bat  and  pertwaj; 
and  they  had  broken  a  piece  of  say  sword,  and 
had  taken  it  from  me,  which  I  desired  to  have 
again  i  and,  said  I,  Mr.  Cony,  I  doubt,  is  is 
danger,  for  there  is  quarrelling  withtav  and  I  de* 
sired  to  come  in  tosee  what  tbey  did  with  ham. 

Att.  Gen.  Well,  Sir,  when  yon  came  m, 
what  then  ? 

Goring.  Upoa  tua>  the  master  of  the  boost 
did  desire  meto  go  into  a  room,  and  a  gentle* 
woman,  his  sister,  as  I  after  understood,  did 
aJtoafCssme  la  go  into  another  room,  and 
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promised  tbey  would  bring  Mr.  Cony  to  me ; 
upon  which  I  went  into  a  room  thereby,  but  it 
was  long  before  I  heard  from  them  ;  aud  being 
under  some  impatience,  tbey  at  last  came  and 
told  me,  Now,  Sir,  yon  may  go  in,    if  you 

}>lease ;  When  I  came  in,  I  found  a  gentleman 
ying  along  upon  the  chain,  and  nobody  else 
in  the  room  ;  I  began  to*  be  suspicioos,  for  I 
was  then  as  I  thought  somewhat  soberer,  that 
he  bad  some  wound,  and  took  the  candle  and 
walked  about  biro,  and  would  fain  have  awaken* 
ed  him,  bat  could  not  by  all  my  endeavours ; 
the  drawer  told  me,  he  was  only  dead  drunk, 
and  would  in  a  little  time  come  to  himself; 
upon  which  I  desired  them  to  lay  some 
blankets  upon  him,  and  some  pillows  under 
him,  and  set  some  more  chairs,  to  make  the 
place  broader,  that  he  might  not  fall  down,  and 
J  ordered  the  drawer  to  be  sure  to  watch  with 
him  till  he  awaked,  and  make  a  good  fire, 
which  be  promised  to  do.— The  next  day  Mr. 
Cony  sent  to  my  lodging  to  come  and  see  him; 
but  I  did  not  that  day,  becaese  I  did  go  out 
early,  and  did  not  return  till  late ;  but  the  very 
next  day  after  (being  Tuesday),  when  I  came 
to  him,  Harry,  said  he,  I  was  very  much  abused 
the  other  night  in  my  Lord's  company  ;  I  em 
sorry  for  that,  said  I,  with  all  my  heart;  and 
asked  him  how  he  came  to  be  abused;  My 
lord  of  Pembroke,  said  he,  threw  me  down, 
and  there  somebody  trod  upon  ine  and  kicked 
me,  and  he  shall  know  that  he  has  abused  me, 
and  that  I  expect  satisfaction  for  it.  I  hop* 
you  will  let  him  know  so  much,  and  carry  him 
a  challenge  from  mo.  Mr.  Cony,  said  I,  who 
did  tread  upon  you  ?  I  know  not,  said  he,  for 
I  was  in  a  swoon  ;  either  my  Jord  of  Pembroke, 
or  some  of  his  creatures  for  him.  I  never  had 
the  honour*  to  know  my  lord  of  Pembroke  be- 
fore, nor  above  one  or  two  of  the  gentlemen 
that  were  with  him  then  in  the  company. 

Att.  Gen.  Sir,  had  you  any  discourse  with 
him  afterwards  I 

Goring.  Yes,  every  day  till  Thursday  at 
tight. 

•Att.  Gen.  Did  he  complain  of  much  pain  I 

Goring.  Yes,  constantly  in  his  belly,  bis 
sides,  and  his  shoulders. 

Att.  Gen.  What  did  he  tell  <  you  was  the 
cause  of  his 'death? 

Goring.  He  said  it  was  my  lord  of  Pembroke 
that  had  done  hirri  the  injury  in  throwing  him 
down ;  who  trod  on  him,  or  kicked  biro,  he 
could  not  tell,  but  said,  my  Lord  should  aoswer 
for  it  to  him. 

Ait.  den.  Do  you  remember  what  part  he 
complained  of  most  ? 

Goring.  Kis*  belly. 

Att.  Gen.  And  what  else"? 
"  Gering.  |  think  his  sides  and  shoulders. 

Att:  Cfen.  What  distance  of  time  was  it  be- 
tsreen  your  being  thrust  ont  of  the  room,  and 
your  coming  in,  and  finding  him  upon  the 
chairs—Goring.  About  half  an  hour.  • 

L.  H.  St.  Mr.  Goring,  you  say  you  saw  no 
stroke  given  by  my  Jord  or  Pembroke  to  Mr. 
Cony? 


Goring.  No,  truly,  may  it  please  your  grace ; 
I  saw  my  Lord  make  towards  him,  but  Mr. 
Savage  was  between  my  .lord  and  me,  and  I 
was  put  out  of  the  room. 

L.  H.  St.  You  did  not  hear  Mr.  Cony  charge 
my  Lord  with  kicking  him.  or  stamping  on 
him  ? 

Goring.  He  did  not.  in  my  hearing  charge 
him  with  stamping  on  him,  but  that  be  threw 
him  down,  and  that  then  some  one  did  kick 
him. 

Att.  Gen.  My  Lords,  we  have  done  with 
this  witness. 

X.  H.  St.  My  lord  of  Pembroke,  will  your 
lordship  please  to  ask  that  witness  that  spoke 
last  any  questions,  for  now  is  your  time  ? 

E.  of  P.  No,  my  Lord. 

Att.  Gen.  Then  we  desire  Mr.  Savage  may 
be  examined:  Mr.  Savage,  pray  do  you  ac- 
quaint his  grace  and  my  lords  what  you  know 
of  this  business. 

Savage.  May  it  please  your  grace,  I  was  in 
company  with  my  Lord  of  Pembroke,  at  Mr. 
Long's  house  in  the  Hay-market,  when  Mr. 
Cony  came  in,  and  making  a  great  noise  at  the 
bar,  my  Lord  of  Pembroke  oeing  in  a  lower 
room,  looked  out  at  the  door,  and  seeing  who 
it  was,  my  Lord  saluted  him  very  kindly,  and 
told  him  be  was  glad  to  see  him,  and  desired 
him  to  walk  into  his  room.  Mr.  Couy  told 
him  he  had  a  friend  at  the  door,  and  desired 
his  lordship  to  admit  him,  which  my  Lord  em- 
braced very  kindly  :  and  then  Mr.  Cony  coes 
to  the  door  end  calls  Mr.  Goriog,  desiring  him 
to  come  in,  and  they  came  together  into  the 
room  ;  my  Lord  desired  him  to  sit  down  and 
drink  a  glow  of  wine,  which  they  did,  and  after 
some  time  falling  into  discourse,  Mr.  Goring 
began  to  make  use  of  some  impertinent  lan- 
guage to  my  -Lord,  and  amongst  the  rest  told 
him  he  was  as  good,  or  a  better  gentleman 
than  be  was. 

Alt.  Gen.  Goring  did  ? 

Savage.  Yes,  Goring  did ;  ooon  which  my 
Lord  threw  a  glass  of  wine  in  his  race  and  im~ 
iqediaJely  stept  back  and  drew  his  sword  i  Mr. 
Goring  was  going  to  draw,  but  I  came  up  to. 
him,  and  took  his  sword  from  him,  and  broke 
a  piece  of  it,  and  upon  my  persuasion  my  Lord 
put  up  his  sword  again;  but  for  fear  there 
might  be  more  words,  I  took  Mr.  Goriog  in 
my  arms,  and  shoved  him  out  of  the  room: 
and  whilst  I  was  thrusting  him  out  of  doors,  F 
heard  a  noise  of  a  bustle  behind  me,  and  leav- 
ing the  drawer  to  keep  Mr.  Goring  out,  I  saw 
my  Lord  of  Pembroke  strike  Cony  with  his 
right  hand,  who  immediately  ftll  down,  and 
then  gave  nim  a  kick ;  and  so  upon  that,  find- 
ing him  not  stir,  I  took  Mr.  Cony,  being  on 
the  ground  (I  and  my  Lord  together,  fbr  I  was 
not  strong  enough  to  do  it  myself)  aod  laid  him' 
on  the  cbairs,  and  covered  nim  up  warm,  and 
so  left  bim. 

Att.  Gen.  You  say,  my  Lord  struck  himn 
bUw?  t      ■ 

Savage.  Yes,  be  did  strike  bim. 

Att.  Gen.  On  what  pert? 
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Aftoge.  I  fteptoose  en  the  Arte. 

4tt.  wn.  You  say,  Sir,  my  Lord  of  Pern* 
broke  did  kick  him  when  he  was  up on  the 
ground) — Savage.  Yet. 

4tf .  0ni.  Did  he  kiek  bite  once  or  oA  enter  ? 

Savage.  Butnpce,  that  I  tew. 

At  it  Gen.  Pray,  Sir,  on  what  part  was  it? 

Savage.  Somewhere  on  the  body,  but  I  can- 
not  tell  what  part. 

Att.  Gen.  With  what  force  did  his  leg  mote t 

Savage.  Not  with  a  very  great  force. 

Atl.  Gen.  How  high  was  his  leg  lifted  up  ? 

Savage.  He  pushed  his  leg  with  a  quick  mo* 
tion  forward. 

Ait.  Gen.  When  you  took  him  up  he  was 
senseless,  yoa  say  P  Pray,  Sir,  how  long  Was  it 
ere  he  was  brought  to  life  again  > 

Savage.  Two  or  three  minutes. 

Alt.  Gen.  What  means  did  yon  use  to  bring 
him  to  himself? 

Savage.  We  chafed  him  over  (he  templet, 
and  such  things. 

Att.  Gen.  When  he  came  to  life  again,  did 
he  speak  f 

Savage.  He  did  open  bis  eyes,  but  did  not 
speak. 

Att.  Gen.  What  followed  then  ? 

Savage.  We  laid  him  upon  tome  chairs 
gently,  for  his  pulse  was  almost  gone,  that  we 
could  feel. 

Att.  Gen.  Did  bis  eyes  continue  open  after 
he  was  revived  ? 

Savage.  Not  long ;  for  I  asked  him  if  he 
knew  me,  be  teemed  to  shake  his  head,  at  if  he 
did,  and  then  closed  his  eyes  again. 

Att.  Gen.  Before  that  accident,  what  con- 
dition  waa  he  in  ?  Was  he  able  to  talk  ? 

Savage.  He  was  Very  drunk,  but  he  did  say 
something. 

Att.  0en.  What  discourse  had  he  before  he 
was  struck  down  ? 

Savage.  I  cannot  well  remember,  but  I  think 


he  proposed  play  to  my  Lord 

Atl.  Gen.  Why  did  my  Lord  strike  Cony? 

Savage.  I  cannot  tell,  I  was  then  putting 
Goring  out  of  the  room,  and  hearing  the  noise 
of  say  Lord's  motion  towards  Cony,  I  looked 
back  and  saw  niy  Lord  strike  him. 

Alt.  Gen.  What  language  did  he  user  to  my 
Lord,  to  provoke  him  to  it  t 

Savage.  I  cannot  tell  any  at  all. 

Att.  Gen.  Did  you  see  Mr.  Cony  after  that 
time,  and  what  did  he  then  say  to  you  ? 

Savage.  I  went  two  days  afterwards  to  see 
Mr.  Cony,  who  told  me  he  wat  then  in  a  pretty 

Kd  condition.  He  asked  me  whether  my 
d  had  struck  him  ?  I  told  him,  Yet.  Truly, 
said  be,  I  did  not  know  that  tny  Lord  IM 
struck  me,  but  finding  myself  so  much  in  peto, 
1  tbouglit  I  had  fallen,  partly  through  my 
drink,  and  partly  through  my  its  I  uVexf  to 
Iwve. 

A{1.  Qtn.  Wa  (my  Lord)  bav*  now  daft* 
With  this  witness 

L.  H.  St.  My  Lord  of  Pembroke,  W&I  ye* 
ask  M*.  Savage  toy  aueatrotnV? 


it.  E.  Si.  Mr.  SaWfefe,  I  think  you  lay  t<m 
saw  toy  Lord  of  Pembroke  kick  him  once ;  in 
your  judgment,  was  that  kick  of  such  forces* 
to  give  any  great  bruise  f 

Savage,  fdid,  my  Lord*  tee  htm  kiek  bin 
enoe,  but  not  With  any  great  fore*,  at  I  con- 
ceive. 

X.  H.  6V.  Yeu  did  not  bear  Mr.  Cony  eom» 
ptam  my  Lord  had  kicked  him  ? 

Savage.  No ;  for,  as  I  toM  your  lordship, 
wtren  I  was  to  see  him  two  days  after,  he  asked 
ft*  the  question,  and  he  said  he  did  not  kno* 
it  before. 

JL  H.  St.  Mr.  Attorney,  pray  go  en  wit* 
your  Witnesses. 

Att.  Gem.  We  snail  neat  cnil  Mr.  John 
Shelly :  Mr.  Shelly,  pray  tell  his  grace  and  my 
Lords  your  knowledge  in  this  untoward  acci- 
dent. 

Shelly.  May  it  nleate  your  grace,  I  was  is 
file  room  at  Long's,  when  Mr.  Cany  and  Mr. 
Goring  came  m  ;  they  were  both  ver?  far  is 
drink,  insomuch  that  Oaring  Cdu|d  hardly  stand, 
but  desired  he  might  have  leave  to  ait  down, 
which  he  had  :  Mr.  Oaring  in  a  little  time  pro- 
poteth  fclay  to  my  Lord,  and  my  Lord  told  him, 
be  Would  throw  with  him  <*t  500/.  and  was 
sending  away  for  the  meneW  bat  then  Mr. 
Goring  would  not  play :  I  believe  (said  tsj 
Lord  to  him)  you  are  an  Mid  leUow,  that  yes 
will  propose  these  things  and  nntpvraue  then : 
upon  that  Mr.  Goring  tells  my  Lord,  has  nave 
was  a  better  name  than  bis  lordship's,  and  bet 
better  gentleman  than  tny  Lord:  then  on 
Lord  takes  some  wine,  and  threw  in  fast  face; 
hereupon  Mr.  Gotta*  steps  hack,  and  drew  ha 
sword,  and  my  Lord  did  the  tame :  enptan 
Savage  steps  in  between  them,  and  keeps  »j 
Ldrd,  wkiie  Gating  was  put  out  eJf  thje  room: 
ray  Lord  then  desired  Mr.  Coty  logo  wat  wits 
his  friend  :  Said  "fee,  f  do  net  know  upon  wb* 
accoantnwiVieadistentlWtJ  whereupon  mj 
Lord  hit  vorif*  boi  on  the  ear,  nnd  that 
threw  him  •awfi. 

Att  Gen.  fcay,  Sir,  before  mt  Lord  tared 
him,  did  not  Don}  grv*  dty  Lord  antes)  »  las- 

Shelly.  He  only  said,  as  I  told  yon  before, 
I  know  not  upon  what  account  tny  friend  a 
turned  opt  of  ddortf 

AHf.Qen.  Bid  ton  seemyl^tMM  tarn? 

2w#Yes. 

Ait.  Qtn.  Whereabouts? 

fytth.  9°  ***  kead,  wkk  bis  fist,  or  ka 
band. 

Ait.  Gen.  Did  he  Ml « the  arst  blow  t 

Shelly.  Yea. 

Att.  Gen.  Did  he  afterward  tny  an?  thing  f 

Shelly.  No. 

Atx.Om.    ^  yoa  see  my  lord  kick  him? 

Shelly.    No. 

Att.  Gen.  Did  yoa  see  my  lord  ImW  op  hw 
foot  n  do  it  f—Sheil*.    Yet. 

Att.  Gen.    Howfafbf 

SaaUy.    Aprvtcynettjht. 

An.  eon.  Pray  wlm  k*e*d*  *?a>ege*ftV 
man  afterwards? 
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Shelly.  Tief  foot'  him  up  in  tWfir  arms, 
and  laid  him  upon  some  chairs.. 

Att.  Gen.    bid  you  see  him  laid  there? 

SAetfy.    Ye*. 

.iff.  Gen.  Was  he  senseless  when  he  was 
taken  upi—Shelly.    Yes. 

Att.  Gen.  What  was  the  reason,  do  you 
thinkyihar  he  did  not  open  bis  eyes,  and  keep 
them  open? 

Shelly.  Truly,  I  belief  e  his  drink,  as  well  as 
the  blows; 

Att.  Gen.    The  one  as  well  as  the  other? 

Shelly.    Yes. 

Att.  Oen.   Vf  hat  then  did  they  do  with  him  ? 

Shelly.  They  laid  blankets  upon  him,  and 
pillows  under  him,  and  laid  Him  upon  the 
chairs. 

Att.  Gen.    How  many  chairs? 

Shelly.    As  many  sis  reached  his  length. 

Att.  Gen.  Who  did  you  leave  him  in  charge 
withal? 

Shelly.    With  the  drawer. 

Att.  Gen.  Did  he'speak  between  the  time 
of  his  first  fail,  and  your  going  away  ? 

Shelly.    No. 

Att.  Gin.    Did  yotr  see  him  after? 
'  Shelly.    Yes,  three  days  after. 

Att.  'Gen.    What  did  he  then  Say  to  you  ? 

Shelly.  That  he  had  a  fit,  bur  was  pretty 
weft  recovered. 

Alt.  Gen.  When  was  it  von  saw  him  after 
that? 

Shelly.  On  the  Saturday  after,  and  then  he 
told  me  the  same  again. 

L:  H.  St.  Did  he  impute  any  thing  to  my 
ford  of  Pembroke? 

Shelly.  He  said  nothing  at  all  to  me  of  the 
ground  of  his  illness,  bdt  that  which  I  have  told 
your  grace. 

L.  H.  St.  My  lord  of  Pembroke,  will  your 
lordship  ask  this1  witness  any  questions? 

E.ofP.    No.niylord. 

Att.  Gen.  Then  we*  for  the  king  desire  to 
examine  Mr.  Fftx-Patrick.  Captain  Fitz- Pa- 
trick, pray  tell  my  lord  high-steward,  and  my 
lords  the  peers,  what  yon  know. 
'  Fitz-mt.  My  lord;  I  was  in  the  room  at 
long's  with  my  lord  of  Pembroke,  and  my  lord 
*as  walking  about  the  room,  and  he  hears  a 
noise  Without,  and  steps  to  the  door,  where 
opening  the  door  half,  he  saw  Mr.  Cony  at  the 
bit,  who  was jtist  come  in,  and  seeing  my  lord, 
comes  to  salute  him  ;  my  lord  returning  into 
the  room,  said  to  him,  will  you  come  in  and 
join  compaiiy?  Mr.  Cony  answered,  I  have  my 
friend  here,  my  lord  ;  and  brines  Mr.  Goring  to 
my  lord,  who  saluted  him  kindly,  and  desired 
them  both  to  walk  in :  Upon  which  alt  we  that 
were  in  the  room  atood  up,  and  the  drawer 
gave  them  chairs :  after  the  drinking  about  of 
a  glass  or  two,  Mr.  Goring  (both  being  drunk) 
said,  amongst  other  discourse,  I  will  drink,  I 
will  play,  I  will  fight  with  any  man.  W  ho  is  this 
gentleman,  said  my  lord  of  Pembroke,  that  I 
•Jjotild  never  hear  of,  or  know  him  ?  how,  said 
Goring,  fsblood)  not  hear  of  me  ?  my  name  is 
Goring,  a  nam*  and  family  as  good  afc  any  ge'n- 
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tlemWs  in  England,  titer*  is  noiody'dpubft 
h,  said  my  lord.  Y6ur  (betters,  said  Goring} 
and  then  my  ford  threw  tbe  wine  in  his  face* 
and  Goring;  going  to  draw,  was  pot  out  of  the 
room  by  Mr.  Savage,  and  m  y  lord,  upon  some 
words  from  Cony,  struck  him  down  with  hu) 
hand. 

Att.  Giri.    What  words  were  thoie  ? 

Fitz-Pat.  When  I  asked  my  lord  the  rea? 
son  why  he  struck  Cony,  he  told  roe,  it  was  be- 
cause  Cony  had  told  lum  Goring  should  not'  go 
ont  of  the  room  till'  he  knew  the  reason  of  it. 

L.  H.  St.    Did  you  bear  him  say  so? 

Fitz-Pat.  No,  not  I ;  but  my  lord,  upoi 
ray  asking,  gave  that  for  the  reason. , 

L.  H.  St.    What  was  the* reason? 

Fiti-P*t.  Because  Mr.  Cony  told,himr 
Goring  should  not  go  out  of  the  room,  till  he, 
knew  some  reason  for  it:  after  my  lord  had 
struck  him,  I  Was  on  the  other  side  of  the  table, 
and  could  not  see  whether  my  lord'  did  stamp; 
on  him,  or  kick  him  :  but  I  saw  my  lord's  knee 
stir,  and  if  he  did  kick  him,  he  kicked  him  but 
once,  for  we  ran  in  and  took  him  up  to  lay  him 
upon  the  chairs,  and  taking  his  handkerchief 
out  of  his  pocket  to  wipe  his  face,  we  plucked 
out  of  his  pocket  with  it  some  false  dice,  which 
we  afterwards  put  into  the  hands  of  Mr.  Long; 
to  prove  that  they  intended  and  proposed  play; 
and  after  we  hao  laid  him  on  the  chairs,  and 
wrapt  him  up  warm,  we  left  him. 

Aft.  Gen.  How  was  he  after  he  was  taken  up? 

Fitx-Pat.  He  opened  his  eyes,  bat  being 
very  drunk  before,  could  not  keep  them  open, 
but  shut  them  again ;  and  we  made  a  bed  for; 
him  on  the  chairs;-  and  having  wrapped  hini 
op  warm,  we  left  him^  and  ordered  the  drawer 
to  make  him  a  fire.  , 

L.  Ft.  St.  Did  yon  hear  him  speak  after, 
he  was  up?  ,  i 

Fitz-Pat.  No,  my  lord :  Mr.  Savage  spoka 
to  him,  and  asked  him,  if  he  knew  him ;  he! 
only  looked  bit  him,  and  by  a  turn  of  his  beact 
seemed  to  answer  him  yes. 

L.  R.  St.  On  the  oath  you  have  taken,  did 
you  hear  him  speak  to  my  lord  of  Pembroke  at 
any  time  before  he  was  struck? 

Fitx-Pat.  Yes,  iny  lord,  he  had  spoken  be- 
fore, and  I  saw  his  lips  make  a  motion  towards 
my  lord,  but  what  he  said,  I  know  no  otherwise 
than  as  I  said  before.  , 

L.  H.  St.  My  lord  of  Pembroke,  will  your 
lordship  ask  this  witness  any  questions? 

E.ofP.    No,  my  lord. 

Att.'Gen.  We  have  now,  my  lord,  done, 
with  the  witnesses  that  were  by  when  the  (act 
was  committed.;  by  all  whom  your  lordshipf 
hear,  the  blows  were  all  given  by  my  lord  of 
Pembroke,  and  in  tbeir  company  ;  they  are  all 
gentlemen  of  Quality,  and  therefore,  I  believe, 
speak  the  truth  :  we  will  now  call  some  wit-' 
nesses  that  were  with  the  unfortunate  gentle- 
man in  his  sickness,  whereof  one  was  his  phy- 1 
sician,  another  his  nurse,  and  others,  who  were 
often  with  him,  and  after  his  death  had  a  view, 
of  the  body.  These  will  give  your  grace  and 
any  lords  an  account,  that  he  died  of  those 


JJtl]   STATE  TRIAL*  30  Cau^^  [1S» 


wounds  and  brakes  he  then  received ;  the/  are 
these  four,  Dr.  David  Brace,  Mr.  Thomas 
tlenies,  Mr.  Charles  Jackson,  and  Alice  Avery. 

CI.  ofCr.  Hearken  to  me,  you  four.  The 
evidence  that  you  and  every  of  you  shall  give 
fox  our  sovereign  lord  the  king,  against  Philip, 
tarlof  Pembroke,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth:  so  help  you 
God. 

L.  H.  St.  Whoa  do  you  call  first,  Mr. 
Attorney? 

Att.  Gen.  Dr.  Bruce,  my  lord  :  pray,  sir, 
acquaint  my  lord  high  steward  his  grace,  and 
my  lords  the  peers,  what  you  know  of  Mr. 
Cony's  sickness,  and  the  cause  of  his  death,  as 
you  apprehend. 

Dr.  Bruce.  May  it  please  your  grace,  all 
that  I  can  evidence  in  particular  of  Mr.  Cony's 
sickness  is  this :  on  Monday  morning  after  his 
being  in  company  of  the  earl  of  Pembroke,  I 
was,  sent  for  to  come  to  Mr.  Cony's  lodgings, 
and  about  ten  of  the  clotk  I  came ;  he  was 
then  in  extremity  of  pain  in  both  shoulders,  so 
that  he  could  not  move,  and  his  pains  were  so 
acute,  that  he  could  not  admit  of  touching : 
upon  the  abating  of  those  pains  by  my  appli- 
cation the  next  day,  he  then  began  to  com- 
plain of  pains  in  his  belly,  but  those  not  so  ex- 
treme as  those  in  his  shoulders ;  after  some 
applications  thereto,  he  complained  of  both, 
hut  in  a  little  time  was  so  eased,  that  he  kept 
well  all  night,  and  till  nine  or  ten  the  next 
morning.  The  next  day,  which  was  Wednes- 
day, when  I  came  to  see  him,'  I  told  him  of. 
the  commou  report  of  his  being  kickt;  be 
seemed  displeased  that  such  a  thing  should  be 
reported,  and  throwing  dUwn  the  bed-clothes, 
shewed  me  his  belly,  but  I  could  not  see  any 
blemish  upon  it  then,  either  by  discolouring  or 
bruising ;  I  found  him  indeed  very  backward 
in  receiving  remedies,  but  (eft  him  then  io  a 
hopeful  way  of  recovery ;  but  I  saw  him  uot 
after,  because  being  sick  myself,  I  coujd  not 
attend  him. 

,  Att.  Gen.  Did  he  complain  of  any  hurt 
about  him  then  ? 

Bruce.    Only  in  his  belly. 

Att.  Gen.    Did  you  then  see  his  belly  ? 

Bruce.  Yes,  sir,  for  he  threw  away  the 
doibes. 

Att.  C«u.  Did  you  see  upon  his  breast,  or 
any  where  else  t 

Bruce.  He  did  not  complain  of  any  ail 
there,  so  I  lookt  not  for  any  thing. 

Att.  Gen.  What  did  he  complain  of  when 
you  came  first  to  him  ? 

Bruce.    Only  his  shoulders. 

Att.  Gen.  And  after  his  belly  I— Bruce.  Yes. 

X.  H.  St.  Hark  you,  doctor,  what  day  was 
that  you  came  to  look  on  his  belly,  whether  be 
bad  any  bruises  or  nc  ? 

Bruce.    Wednesday  morning,  my  lord. 

JS.  H.  St.  And  then  vou  say  upon  your 
oath,  you  saw  there  no  swelling  or  discolouring? 

Bruce^  None  at  all,  my  lord ;  I  gave  it.in 
upon  my  oath  before  the  coroner,  and  the 
tame  I  say  now. 


Att.  Gen.    We,  have  done  with  the  Doctor, 

my  lord. 

.  L.H.  St.  My  lord  of  Pembroke,  will  your 
lordship  examine  him  to  any  thing? 

E.ofP.    No,  my  lord. 

Att.  Gen.  Then  there  is  Mr,  Hemes ;  pray, 
sir,  acquaint  my  lords  what  you  know  ot  this 
gentleman,  Mr.  Cony,  and  first  pray  you  telL 
his  grace  when  you  came  to  him  first. 

Hemes.  It  was  on  Monday  morning  after 
this  accident,  about  eight  of  the  clock. 

Att.  Gen.    Did  he  send  for  you  ? 

Hemes.    Yes,  sir. 

Att.  Gen*  How  did  you  find  him  when  you 
came? 

Hemes.  In  great  extremity  of  pain,  and 
very  sore,  complaining  of  pains  over  all  his 
body,  especially  on  his  shoulders  and  buttocks. 
Then  the  doctor,  who  came  in  soon  after,  did 
apply  plaisters  to  bim,  and  when  he  anointed 
him  he  was  so  sore,  that  he  could  not  endure 
any  one  to  touch  him,  nor  could  we  ttll  Jk>« 
to  turn  him  in  his  bed,  or  how  to  place  him  so 
as  to  apply  the  oiutment,  but  were  lain  to  get. 
a  sheep-skin  to  wrap  him  in,  and  by  pillows, 
and  a  broad  joint-stool,  raise  bim  up  by  de- 
grees :  I  did  then  look  upon  his  body,  but  saw 
no  swelling  or  bruise  there. 

L.  H.  St.    Did  you  see  his  belly  ? 

Hemes.  No,  my  lord,  but  he  did  complain 
of  an  inward  grief  there. 

Att.  Gen.  When  did  he  first  complain  of 
that? 

Hemes.    The  first  morning  when  I  came. 

Att.  Gen.    What  words  did  he  then  use? 
tell  the  very  words  be  used,  if  you  can 
ber  them. 

Hemes.    No,  sir,  I  cannot;  but  he 
plained  of  a  great  soreness  in  bis  belly,  and  an 
inward  soreness.  | 

Att.  Gen.    Where,  in  what  part  of  bis  body? 

Hemes. '  In  his  belly,  1  say. 

Att.  Gen.  Well,  now  go  on;  how  long  did 
you  continue  with  him  ?  how  many  days  did 
yon  come  to  bim  ? 

Hemes.    I  came  to  him  every  day  all  along.      I 

Att.  Gen.     Were  you  with  him  till  the  day      ! 
he  died  ? 

Hemes.  Yes;  there  was  indeed  a  new  phy- 
sician sent  for,  but  I  saw  him  all  along  usually 
once  a  day. 

Att.  Gen.  Did  he  complain  more  than  once 
of  bis  belly? 

Hemes.    Yes,  all  along  from  the  first  morn  ing. 

L.  H.  St.  Did  you  see  bim  opened  after  he 
was  dead  ? 

Hemes.    Yes,  my  lord. 

L.  H.  St.  What  can  you  say  as  to  what 
you  saw  on  him  then  ? 

Hemes.  When  he  was  opened,  in  the  lower 
part  of  his  belly  there  was  a  great  deal  of  blood 
gathered  together  on  both  the  hypocoudria'*, 
which  is  not  usual ;  I  cannot  tell  the  meaning 
of  it,  the  physician  knows  that  best. 

Att.  Gen.    Was  it  congealed  black  blood? 

Hemes.    It  was  of  au  ugly  colour. 

Att.  Gen.    What  colour? 
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Heme*.    Of  a  blackish  livid  colour. 

Att.  Gen.  Hare  you  observed  it  often  so 
in  others?  have  you  used  to  see  people  opened 
at  other  times  ? 

Hemes.    No  indeed,  not  I,  but  very  seldom. 

Att.  Gen.  Well,  then,  stand  down  you,  for 
we  have  done  with  you. 

L.  H.  St.  My  lord  of  Pembroke,  have  you 
any  thing  to  say  to  him  ? 

E.  of  P.    No,  ray  lord. 

JL  H.  St.    Then  call  your  next  witness. 

Att.  Gen.  That  is  Mr.  Jackson.  Pray 
you,  sir,  tell  my  lords  what  you  know  of  this 
business :  when  were  you  sent  for  to  Mr.  Cony  ? 

Jackson.    On  Wednesday. 

Att.  Gen.  What  acquaintance  had  you  with 
him? 

Jackson.  I  bad  a  very  particular  acquain- 
tance with  him,  and  I  looked  upon  him  as  a 
person  of  a  strong,  healthy  constitution,  and 
not  subject  to  any  dangerous  distemper  ;  my 
acquaintance  with  him  was  of  twelve  yeari 
standing,  and  therefore  I  must  needs  know  him 
pretty  well.  Upon  the  Wednesday,  after  this 
accident,  hearing  he  was  very  weak,  I  went  to 
visit  him,  and  when  I  came,  he  told  me,  be  had 
been  troubled  with  very  unusual  swooning,  and 
then  fell  into  one  of  them,  but  with  some  cor- 
dials we  revived  him  again,  when  we  thought 
all  of  us  be  had  been  dead.  The  Friday  and 
Saturday  before  he  died,  I  was  with  him  all  day; 
be  complained  of'great  griefs  in  his  belly ;  he 
said,  he  had  great  torment  there,  and  believed 
he  had  received  some  ill  usage  lately,  which 
occasioned  these  pains. 

Att.  Gen.    From  whom  had  he  received  it? 

Jackson.  He  was  very  sparing  in  telling 
whom  it  came  from. 

Att.  Gen.    Who  did  he  name  ? 

Jackson.  He  said,  he  was  ar-drinking  with 
ray  lord  of  Pembroke;  but  he  was  in  such 
pains,  that  I  could  not  ask  him  many  questions 
which  he  would  answer. 

Att.  Gen.    Where  were  his  pains  ? 

Jackson.  In  bis  lower  belly,  and  he  had 
sometimes  strange  fainting  fits. 

Att.  Gen.  When  did  ne  first  complain  of 
his  fits  to  you  ? 

Jackson.    On  tbe  Wednesday. 

Att.  Gen.     When  did  he  die  ? 

Jackson.    On  Monday  following. 

Att.  Gen.  Did  he  complain  on  Saturday  of 
bis  belly? — Jackson.  Yes. 

JL  H.  St.  What  discourse  had  you  further 
with  him  ? 

Jackson.  None  but  what  I  tell  your  lordship 
that  1  can  remember. 

L.  H.St.  My  Lord  of  Pembroke,  have  you 
any  thing  to  say  to  him  ? 

E.  of  P.    No,  my  Lord. 

L.  H.  St.    Who  is  next  then,  Mr.  Attorney  ? 

Att.  Gen.  Alice  Avery,  my  Lord,  who  was 
his  nurse— Were  you  attending  upon  Mr.  Cony 
ia  the  time  of  his  sickness  ? 

Avery.    Yes,  I  was. 

Att.  Gen.  Pray  tell  my  lord  your -whole 
knowledge." 


Avery.  When  he  came  in  on  the  Monday 
morning,  I  found  he  was  very  ill,  and  could  ( 
not  well  stand  :  Sir,  said  I  to  him,  sure  you  art 
very  much  in  beer  ;  no,  said  he,  I  am  very  sore, 
and  full  of  pain  :  sir,  said  I,  I  believe  you  have 
beenjn  some  bad  company:  yes, said  he, I 
have  been  in  some  company,  where  I  have  re- 
ceived a  great  deal  of  wrong,  I  am  not  able  to  ' 
go  nor  stand,  I  have  been  beaten  and  kicked 
more  than  ordinary,  I  was  never  so  abused  in 
all  my  life  ;  and  upon  bis  dying  bed.  he  wished 
to  God,  he  had  never  been  in  my  Lord  Pem- 
broke's company,  for  he  did  think  in  his  con- 
science my  Lord  had  been  the  death  of  him. 

Att.  Gen.    Speak  that  again. 

Avery.    He   wished  to  God  he   bad  never  •* 
teen  in  my  Lord  Pembroke's  company,  for  he  , 
did  think  in  his  conscience  that  he  bad  been 
the  death  of  him. 

L.  H.  St.    How  long  before  he  died  was  that  P 

Avery.    About'two  or  three  hours  before  he  - 
died. 

Att.  Gen.    Did  he  continue  sensible  to  the  . 
time  that  he  died  ? 

Avery.    Yes,  to  the  last  minute. 

Att.  Gen.    How  often  did  he  complain  of  ; 
his  pain  ?  \ 

Avery.    All  along  from  the  time  he  came  . 
out  of  my  Lord  Pembroke's  company. 
.  Att.  Gen.     What  time  did  he  come  home  t  ' 

Avery.    About  7  or  8  of  the  clock  on  Mon-  . 
day  morning.' 

Att.  Gen.    Where  and  what  part  did  be  . 
complain  of  then  ? 

Avery.    His  sides  and  all  parts  about  him. 

Att.  Gen.    How  often  did  you  discourse  with 
him  about  his  pain  ? 

Avery.    Every  day  divers  times,  from  the 
time  he  came  home  till  he  died. 

Att.  Gen.    And  he  spoke  those  words   a 
litde  before  he  died  ? 

Avery.    Yes,  and  often1  complained  of  his 
being  abused. 

L.H.St..  My  lord  of  Pembroke,  will  you 
ask  this  woman  any  qaestions  ? 

E.  of  P.    No,  my  Lord. 

L.  a.  St.    Have  you  any  more  witnesses, 
Mr.  Attorney  ? 

Att.  Gen.  Now,  my  Lord,  we  shall  call 
three  more  that  had  a  view  of  the  body  after  ' 
his  death,  upon  the  coroner's  inquest,  who  will 
give  your  grace  an  account  what  appearing*  of 
murder  were  there  visible ;  and  they  are, 
Richard  Wheeler,  William  Brown,  Thomas  Ro- 
berts. 

CI.  of  Cr.    Lay  your  hands  on  tbe  book : 
the  evidence,  &c.  . 

Att.  Gtn.    Which  is  Mr.  Brown?     Did' 
you  see  the  body  of  Mr.  Cony  after  be -was  dead  f • 

Bream.  Yes,  my  lord,  1  was  one  of  the  co- 
roner's inquest,  which  after  view  of  the  body 
went  into  aribtber  bouse ;  but  some  of  us  sec- 
ing  the  body  swelled  at  that  rate  as  it  was, : 
and  being  unsatisfied  of  tbe  cause,  went  back 
again  to  look  upon  it,  and  Jhere  I  saw  upon ' 
bts  right'  breast  a  great  Mack bniite :  *nd| 
looked  upon  the  caul,  which  was  sm  irastsi : 


E.  o/P.  J^o,  my  Lerd. 
.  4t(.Gc*.  tyv  Lord,  we  htfe  put  one  witness 
more  for  the  king,  and  that  is  Mr.  Charles 
Cony,  who  is  brother  of  the  gentleman  that 
died,  *»(io  wj)l  give  yon  <m  account  what  he  said 
ju  his  sickness ;  and  the  sayings  of  a  dying  spaa 
in  such  circumstances  are  remarkable. 

CL  of  (>.  Charles  Cony,  hearken  to  your 
Oath.    The  evidence,  oic. 

Att.  Gen.  Now,  Mr.CQny,teUbiscrnae  and 
my  Lords  the  occasion  of your  brother?  sickness 
nod  death. 

Cony.  Way  it  please  your  Grace,  on  Monday 
the  ^th  of  February  I  was  sent  for  by  rny  bro- 
ther, about  nine  of  the  clock  in  the  morning,  to 
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away ;  and  on  bis  lejt  siq>  again  a  great  black 
spot,  and  in  die  bottom  of  Jna  belly  aquanppy 
ofvery  ill-looted  blood. 

'Att.  Gen.  "  Vfk*n  was  this  you  saw  it  F  what 
day?  how  long  alter  his  death  ? 

Mrovn.  The  day  after  be  died. 

Ate.  Gen,.  Wnere  fld  you  ooserye  any  hurt 
and  bruise  'upon  bim  besides  ? 

\Brozon.  As  he  lay  before  toe  was  opened,  we 
saw  |)im  all  over  swelled  at  a  prodigious  rate, 
add  black  and  blue  in  divers  places ;  so  thaf 
I  Was  unsatisfied  till  \  had  seen  the  inward 
parts,  and  therefore  wept  up  and  saw  what  t 
said  before.' 

L.  H.  St.  Did  you,  know  the  gentleman  be- 
fore ?— Brown.  No,  my  Lord.',  3 
m  L.  B:  St.  My  Lord  of  Pembroke,  do  you  de- 
sire to  ask  him  any  thing  ? 

JB.  of  P.  No,  my  Lord. 

jp.  #.  St.  Then  go  on,  §ir. 

Mt.  Gen.  Richard  Wheeler,  pray  tell  mv 
I*>rd  what  you  know. 

Wheeler.  My  Lord,  I  was  summoned  upon 
the  Jury  by  the  Coroner,  and  according  to  my 
doty  I  made  such  an  inspection  as  I  could  into 
the  body ;  I  did  observe  upon  nis  right  breast 
a  very  black  and  great  bruise,  which  was  in- 
deed of  another-guise  colour  {han  that  of  set- 
tled blood,  for  {have  of  my  own  Knowledge 
had  a  sad  experience  of  that  kind. 

4'f-  &£*,*  pid  yon  know,  the  gentleman,  be- 
fore >•'••• 

.JFW6*  Tfc*  Jknew  the  gendeman  yeiy 
well,  and  t  had  not  known  him  to  be  the  same 
person  then,  tmt  by  ^heir  description  that  were 
abnu$  J»)m,  for  all  the  parts,  ot  bis  body  were 
most  violently  swelled. 

4tt.  Gen.  Did  you  see  the  settled  blood  at 
the  bottom  of  bis  belly  ? 

Wheeler.  Yes;  and  as  I  was  informed,  that 
was  occasioned  by  his  being  forced,  to  lie  011 


rqt,  baclf  continually^  because  bis  pain  would 
not  suffer  him  to  move :  that  on  the  &}#,  and. 


Att.Gen. 


/here  is  Mr.  Eoberts  r  Did  you 
aee  this  gentlemau's  body  after  bis  death  ? 

Robert*,  I  saw  the  body  after  it  was  'opened 
and  viewed  the  inward  lower  parts  of  tue  pelly, 
wftere  t£ere  was  a  quantity  o£  Wood  gathered 
together. 
Af.t.  Qen*  Was:  it  more  black  in  that  part 
.in  others? 

oUfti.  It  was  black  congealed  blood. 
itt.  Gen,*  Haw  Inroad  were  thespojsr: 
Robert*.  A  Gout  the  breadth  of  my  hand. 
X.  H.  St.  Afr.  Roberts!  did  you  see,  the  left 
aide  of  the  belly  bruised  ? 

B+lertt.  Xes,  mj  Lord ;  and  (as.  I  said)  in 
thelower.  inward  parts  black; congealed  blood. 
JL  H.  St.  VVaj  there  any  swelling  ? 
MotxrU.  Yes,  my  lord,  very,,  much, 
.i  U.  Sjt9  The  Doctor  that  was  examined  be- 
fore-said  there  wasno  swelling  nor  discolouring. 
;  4M-  G&-  ?«  did  so,  mj  Wd.j    butrtlna. 
wuu  s^eraj  days  after  tfiaj,. 

\  Zf.  U..8L  %  Lord  of  Pembroke,  wjjl  you 
*iftBJn#  three  mrn  ? 


tells  me  my  brother  was  exceeding  ill ;  as  toon 
as  I  came,  I  found  him  almost  dying,  nis  eyes 
set,  and  he  extremely  ill,  but  *e  recovered  han 
in  a  little  time :  whilst  he  complained  of  great 
pain,  I  examined  what  might  be  the  cause,  and 
where  he  had  been  last  night  (for  I  understood 
he  came  not  home  till  morning^  and  in  what 
company.  And  when  I  was  told  of  my  Lord 
Pembroke's  company,  whq  had  struck  him 
down  with  a  box  of  the  ear,  both  he  and  I 
quickly  concluded  how  his  ill  came  :  but  to  be 
satisfied,  (he  telling  me  he  could  not  remember 
what  he  did)  we  sent  for  the  drawer,  to  know 
the  truth  of  the  matter :  but  in  the  mean  time 
to  comfort  him,  \  tojd  bim  I  hoped  it  was  only 
a  fainting  fit,  which  would  be  oyer  again  in  a  | 
while.  The  drawer  came,  and  did  sjtsu/e  me 
that  my  lord  did  aeyer  strike  binj ;  which  upon 
assurance  I  did  believe,  especially  when  he 
came  again  in  the  afternoon,  an/}  told  me  the 
same  story.  All  the  while  he  was  in  t^e  eor- 
ridest  pain  that  could  be,  and  could,  not  be 
touched,  but  was  forced  ty)  lie  upon  bis  back,. 
The  Doctor  told  us,  for  application  to  ease  his 
pain,  the  best  thing  to  wrap  him  in  was  a  whole 
wetheft  skin ;  which  we  did  at  two  of  the 
clock  in  the  afternoon*  ij  the  nelpo/achj- 
rurgeon,  raised  him  up,  and  put  on  hyn.  On 
Tuesday  morning  I  sent  to  know  how  he  did, 
being  necessitated  to  go  another  way;  he,  sent 
word  back,  he  was  pretty  well  at  ease,  and  bad  ] 
rested  pretty  welL  On  Wednesday  he  rose, 
and  sat;  ou  Thursday  he  wan  so  well,  that  he 
would  have  soro$  friends  to  dine  with  him  in 
his  chamber ;  vn  Friday  be  was  a  little  ill  again, 
but  on  Saturday  ha  was  so,  well,  that  lie  would 
have  eone  abroad,  aud  truly  we  did  never  (I'm 
sure  fdjd  not)  believe  he  would  have  died,  till 
about  two  hours  before  he  died.  Ope  day  when 
Dr.  Conquest  came  out  of  his.  chamber,  he 
seemed  to  be  in  a  huff,  and  said,  he.  was,  only 
kept  there  to  do  the  drudgery ;  and-  when  I 
asked  him,  what  he  thought,  of  my  brother? 
he  answered  me  short,  I  cannot  teU  whe- 
ther it  ha  a  Pembroke-kick  or  np_,  Apd 
when  I,  upon  the  report  of  o»  lord's  baying 
abused  him,  (which  yet  upon  the.  drawer's  an- 
fiwer  I  believed  not>  spoke  to  bim  about  it,  ha 
would  seem  displeased  any  should  Qfentjen  jm. 
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bepncemoVed  toldme,  be  h»4  tPOMrthing  ehw 
to  reveal  tp  the  Doctor,  but  what  i;  was  Ican~ 
notteJL         A  . 

Att.  Gen,  Did  yep  apprehend  bim  to  he  tp 
ill  as  he  was? 

Cony.  No,  I  never  believed  it,  till  an  beur 
before  be  died ;  and  tbif  it  all  that  I  pan  saj, 
my  Lord. 

L.  H.  St.  Will  you,  my  Lord  Pembroke,  atk 
Mr.  Qooyany  question? 

E-  of  Jr.  i  desire  your  Grace  to  ask  him  whet 
cbirwgepns  they  were  that  did  view  the  bod/ 
after  dead. 

X.  ff.  fif.  Mr.  Ceuy,  come  forward.  My 
Lord  of  Pembroke  desire*  tp  know  what  chi- 
rurgeons  tiered  the  body  ? 

Cpny.  Mr.  8nell  the  chirurgeou,  J  think  ay 
Lqrd.         , 

JE.  o/  P.  I  desire  your  Grace  he  may  be 
examined. 

X.  H.  St.  If  the  king's  counsel  have  done, 
then  your  lordship  may  examine  who  you 
please:  what  would  your  lordship  examine 
into? 

X\  of  P.  To  give  your  Grace  an  account 
what  niight  be  the  cause  of  the  Wood  found  in 
Mr.  Cony's  body. 

Att.  Qeu.  Because  we  did  omit  to  examine 
Jackaon  to  that  matter,  we  desire  for  the  kipg 
we  may  call  him  to  that  pcim)  now. 

X.  #.  St.  Ypu  should  have  examined  aU 
your  witnesses  fully  at  first. 

Att.  Gen.  We  acknowledge  it, my  lard;  hut 
since  we  did  forget  it,  we  humbly  crave  leave 
to  do  it  now. 

'  X.  U.  Si.    Here  is  Mr.  Jackson,  what  do 
ypu  ask  him  ? 

Att.  Gen.  Mr.  Jackson,  were  yon  present 
at  the  opening  of  Mr.  Cony's  body? 

Jackson.    Xes,  sir. 

Ait.  Gen.    What  did  yom  see  there  r" 

Jackson.  There  was.  an  extraordinary  quan- 
tity of  cxtravasated  blood  in  the  lower  part  of 
his  belly. 

X.  It  Si.    Extrovasated  bleod  ? 

Jackson*    Yes,  my  1pp& 

Att.  Gen.  How  might  that  come?  Might 
it  not  proceed  from  a  natural  caase  ? 

Jackson.  I  believe  it  came  from  some  bruises 
given  him,  and  from  some  violences  that  were 
done  to  him, 

Att.  Gen.    In  the  belly  was  it  ? . 
,  Jackson*    Yes,  in  the  belly. 

Att.  Gen.  You  saw.  then:  Did  you  see  any 
swelling  there  ? 

t  Jackson*  Yes,  and  the  diaphragma  bruis- 
ed, *c. 

Alt.  Gen.    Now,  my  lord,  we  have  done 
with  oor  evidence  for  the  king. 
,  X,  H.  St,    My  lord  of  Pembroke,  ii  your 
tyrdship  have,  any  witness  to.  call,  or  will  say. 
apy,  thing  for  yourself*  now  ia  the  Mine. 

E°fP>  I  desire  your  grace  that*  Dr.  Lower* 
and,  fi*.  Congest*  and*  one  Mr.  Raven,  may 
he^exaDiined  tor  me, 

X.  &  St.  Call  Dc.  Lower,  Dr.  GoiKmeat^ 
a^d  Mr*  tU*ftP» 


theav 

X.  M.  St,  My  lord  of  Pembroke,  whe  wilt 
yoorlprdjbip  begin  with?* 

E.of?-    Qr.  Cooqueat,  my  lofcL 

X.  fL  $*.  Doctor,. you  »re  not  upon  your 
oath*,  but  you  must  have  a  suicf  pure  what  . 
ypu  say,  for  (here  will  be  a  feed  aocownt  to  aw. 
taken  of  it  at  another  place,  and  it  being  * 
testimony  before  a  court  of  judicature,  the  oh* 
ligation  upon  ye*  to  apeak  the  truth  is  as  great, 
a*  if  ypu  did  swear. 

Pr.  Corniest.  The  account  I  now  give,  my 
lord,  is  that  apoount  which  I  gave  upon  m* 
oath  before  the  coroner, 

X-  &  St,  Ypu  must  give  it  again  vha  wee* 
we  must  not  read  your  examination  before  the? 

Conquest.  The  first  occasion  I  had  to  ate 
Mr.  Cony  as  a  physician,  waa  about  threw 
months  before  tais  unhappy  accident;  bavsane 
then  in.  a  fainting  fit  at  the  Rose-Tavern,  eVe* 
where  I  was  sent  for  to  bios:  He  had  for  half 
an  hour  lain  ouite  dead,  as  they  thought,  bet 
with  their  rubbing  bim,  and  giving  sum  ansae) 
mulled  sack,  be  waseoma  so  himself  jus*  an  I 
came,  but  ho  had  no  pulse,  and  waa  relapsing 
into  his  fit  i  I  gave  him  some  drops  and  cordials, 
and  sent  him  home  pretty  well  again.  We; 
went  /rem  tbenoe,  and  the  next  morning  hjs> 
man  came  to  call  me,  and  Sold  me  his  master 
was  dying,  wliich  was  (aa  I  take  it)  the  0th  of 
December  last.  Ween  I  came  thither,  1  fount) 
liia  man  sitting  by  the  fire;  and  asking  for  hie 
master  he  laid  me  he  waa  asleep ;  1*  waa  seen** 
thing  vext  at  the  fellow  for  troubling  of  me  so, 
and  while  I  was  speaking  to  htm,  Mr.  Cony  at 
last  heard  my  voice,  and  calling  me*  to  him, 
desired  me  X  would,  cease  again  in  the  after- 
noon, |br  be  had  a  mind  to  rest  this  memang : 
I  came  at  one  of  the  clock  again,  whete  I 
found  bim  very  ill,  and  very  xe*lajiehoty ;.  be 
w«pt,  and  sent  his  man  down  stake,  and  whet* 
the  man  waagoae,  I  asked  bias  was*  was  the* 
occasion?  He  told  me,  he  fount  so  great  aa 
oppression  at  his  heart,  that  a*  could  hands* 
speak  :  1  desired  he  would  tnka  earn*  ajbrice, 
and  send  lea  another  phyaieiaw  ;  but  he  wawJdr 
have  Pone  else,  but  would  needs,  go  abtvnd  tew* 
afternoon ;  I  desired  bim  all  I  could ;  bat  new 
prevailing  with  him,  I  gawa  has  some  cordial 
drops,  and  desired  bim  to  return  bom*  be* 
times;  but  bedrid  not,  but*  as  I  beans,  draw* 
very  hard,  esd  retswned.  not  till  very  late*  lis 
short,  in  the  space  of  tww  months,  1  have  beets 
called  put  of  my  bed  above*  twenty  times,  to* 
give  bim.  advice,  and  to  reoesser  bis*,  out  of  mw 
fits.;  but  be  would:  take  no  advice,  do  wbat  c vat 
I  could.  After  tbia  waa  bis  eseetimj  wish  mw 
lord  of.  Pembuoke,  which  ha  thus. gave  mm  rela- 
tion of  s  He  told  me,  he  hadi  been-  wish  list 
Gonna  in  the  city  that  das;  drinking,  hand}  and 
when  ne  came  to  Long's  be  was  so  extmseixo 

■    .'  ■■  .■■! »»»  »i.»<      m  m  * 

•  St*  lewd  Modey/s,  Case,  eitfe,  won  e%  p. 
7  TO,  and  the  not*  thereto  sespecting  th# 
miaatiuii  of  witnesses* 
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drank,  that  he  could  not  remember  any  thing 
that  was  done  there,  bat  finding  himself  much 
m  pain  the  neat  day ;  he  was  so  ignorant  of  the 
transactions  there,  that  he  only  thought  he  had 
had  several  falls  off  the  chairs  near  the  fire ; 
he  said  indeed,  he  afterwards  sent  to  enquire 
what  had  passed  in  his  company  that  night, 
and  be  heard  my  lord  of  Pembroke  should  girt, 
him  a  hot  on  the  ear,  but  he  remembered  it 
not.  Two  or  three  days  after  he  sent  for  me 
and  told  me,  now  he  would  take  advice  of  roe, 
and  enter  into  a  course  of  physio;  but  know- 
ing his  condition  to  be  so  bad,  I  would  not 
venture  upon  it  alone,  and  desired  that  he 
would  join  some  one  else  with  me  in  consulta- 
tion :  fie  asked  me,  what  physician  he  should 
send  for?  I  desired  him  to  name  any  one  whom 
he  had  a  mind  to ;  he  said  he  knew  none,  and 
therefore  would  have  me  take  whom  I  would, 
and  then  named  Dr.  Lower,  and  obtained  his 
consent  to  have  his  advice,  whom  I  brought 
with  me  to  his  lodgings.  And  the  Saturday 
before  he  died,  as  we  were  coming  in  the  coach, 
I  told  Dr.  Lower  what  I  had  known  of  his  dis- 
temper before,  and  what  might  be  the  occasion 
of  it,  which  (when  we  came  thither)  I  repeated 
again  in  Mr.  Cony's  pretence,  who  did  confess 
the- whole  to  be  as  I  said,  that  he  had  been  a 
very  hard  drinker  of  wine,  and  strong  waters 
vpon  it,  which  had  (he  believed)  caused  a  stag- 
nation of  blood  in  his  body,  which  might  be  the 
occasion  of  bis  fainting  fits.  We  consulted  the 
whole  cause;  he  owned  no  blow  or  kick  that 
he  bad  received,  neither  did  I  believe  his  in- 
trails  had  received  any  Mich  prejudice,  because 
I  saw  him  myself  take  two  or  three  glisters,  as 
particularly  that  evening :  Yet  he  would  not 
be  regular,  but  that  night  drank  three  whole 
tankards  of  cold  small  beer,  which  did  put  him 
into  a  very  violent  fit  of  the  gripes.  He  sent 
for  me,  and  having  left  him  pretty  well  I  won- 
dered what  alteration  could  cause  so  violent  a 
distemper  in  him  so  suddenly ;  He  fell  a  vomit- 
ing, and  vomited  all  night;  and  when  I  came 
and  found  him  in  a  dying  fit,  I  cave  him  some 
drops  1  had  about  me,  and  fetched  him  to  life 
again ;  but  still  be  was  very  had,  and  he  bad  a 
glister  for  the  gripes;  he  would  fain  have  had 
some  more  small  beer,  which  I  dissuaded  him 
from,  and  advised  him  rather  to  white-wine- 
posset-drink,  but  he  swore  a  great  oath  he 
would  have  small  beer.  Dr.  Lower,  I  suppose, 
saw  him  that  morning.  An  hour  before  he 
died  I  came  again  aud  thought  fit  to  blood, 
and  so  he  was;  he  bled  about  eight  ounces, 
and  was  a  little  better,  so  I  left  him :  An  hour 
after  I  came  again,  and  found  ho  was  dead ; 
hot  for  his  complaining' of  any  bruise  or  hurt 
that  way  received,  I  remember  not. 

X.  B.  St.  Did  you  see  him  after  he  was 
dead,  and  when  he  was  opened? 

Conquest.  Yes,  my  lord,  I  did  see  him 
opened. 

X.  EL  St.    What  was  your  judgment  then  ? 

Camqtmt.  My  lord,  there  was  clotted  blood 
among  the  bowels,  that  was  eitravasated. 
My  lord,  the  breaking  out  of  which,  I  did  at- 


tribute to  the  great  quantity  of  small  beer  he 
had  drank,  and  the  gjripings  that  followed  upon 
it ;  but  the  bowels  were  none  of  them  touched, 
and  he  himself  attributed  bis  fits  to  that. 

L.  H.  St.  Mr.  Attorney,  will  yon  ask  hint 
any  cross  question  ? 

Att.Gcn.    No,  my  lord. 
;    L.  H.  St.    Then,  Dr.  Lower,  pray  speak 
your  knowledge. 

Lower.  All  the  account,  my  lord,  that  I  can 
give  is,  that  the  day  before  Mr.  Cony  died, 
Dr.  Conquest  did  come  to  me  to  desire  to  go 
with  him,  and  by  tbe  way  (as  he  related)  told 
me  the  manner  of  bis  fits,  and  what  he  thought 
was  the  occasion  of  them ;  and  in  this  dis- 
course we  continued  till  we  came  to  bis  lodg- 
ings, where  we  found  him  in  his  bed;  and 
when  he  was  up  Dr.  Conquest  repeated  what 
he  had  told  me  before,  and  he  acknowledged 
all  that  to  be  true :  I  myself  asked  hhn  maoy 
questions  how  he  found  himself:  he  said,  those 
fits  came  upon  him  suddenly  by  sickness  upon 
his  stomach ;  bat  there  was  not  any  discourse 
in  my  hearing,  of  any  bruise  or  hurt  that  way, 
nor  had  I  any  reason  to  suspect  any  such  thing 
should  be  the  cause  of  his  illness,  for  lie  hud 
no  symptom  of  a  fever  upon  him,  either  in 
tongue,  pulse,  or  urine,  which  would  have 
been,  bad  he  owed  his  distemper  to  any  thing 
of  that  kind.  The  next  day  I  waa  sent  for  to 
him  early,  but  my  necessary  attendance  oo 
other  patients  would  not  let  me  come  quickly 
to  him  :  when  I  came  I  found  him  dying,  and 
seeing  no  hopes  of  his  recovery*  left  him ;  I 
was  desired  to  be  present  at,  the  dissection, 
but  because  of  tbe  rumotfr  of  this  business,  I 
said  it  would  be  a  troublesome  matter,  and 
therefore  would  purposely  avoid  it. 

L.  H.  St.  So  you  did  not  see  him  dissected  ? 

Lower.  No,  my  lord,  I  did  fear  being 
troubled,  and  would  have  avoided  it,  but  could 
not,  it  seems,  for  I  am  here  come  to  testify 
this. 

L.  H.  St.  Did  he  use  any  words  to  yoo 
whilst  he  was  sick,  complaining  of  any  abuse 
or  wrong  offered  biro  by  beating  or  kicking  ?  - 

Lower.    No,  my  lord. 

L.  H.  St.  How  long  was  it  before  he  died 
that  vou  saw  him? 

Lower.  It  was  on  Saturday  at  four  of  the 
clock  in  tbe  afternoon,  aud  he  died  on  Sen- 
ds y  at  noon. 

L.  H.  St.  And  when  you  came  to  see  him 
again,  you  found  him  dying  ? 

Lower.    Yes,  my  lord. 

L.  if.  St.  But  you  say,  all  the  time  yoa 
were  with  him,  you  saw  no  symptom  of  a  fe%er 
on  him  i 

Lower.    No,  none  at  all,  my  lord. 

L.  H.  St.  I  then  ask  you  this  question, 
doctor,  can  any  man  be  mortally  hurt  and 
bruised,  whereof  be  may  languish,  and  not 
have  a  fever  ? 

Lower.  According  to  my  I  mm  ledge  and 
experience,  my  lord,  usually  and  most  com- 
monly, upon  a  mortal  bruise,  an  inflammation 
follows,  and  that  inflammation  aanaes  a  lever, 
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which  will  be  evident  in  the  patient's  poise, 
or  tongue,  or  water;  but  none  of  cbese  t  found 
to  affected  with  Mr-Cony. 

L.  H.  St.  Have  you  any  thing  to  say  to 
this  gentleman,  Mr.  Attorney  ? 

Att.  Gen,    No,  my  lord. 

L.  H.  St.  Where  then  are  the  rest  of  your 
witnesses?  My  lord  of  Pembroke,  Will  you 
call  any  more  evidence  ?• 

E.  of  P.    Yes,  my  lord,  Mr.  Raven. 

L.  If.  St.    Br.  Conquest,  pray,  before  you 
go ;  you  say  you  told  Dr.  Lower  of  Mr.  Cony's 
*  fits  before,  were  they  the  same  with  those  he 
bad  in,  his  last  sickness  ? 

Conquest.  Yes,  my  lord,  the  same  fainting 
fits. 

L.  H.  St.  And  you  imputed  them  to  the 
same  cause  ? 

Conquest.  Yes,  my  lord,  to  his  hard  drink- 
ing  wine,  and  strong-waters,  and  then  great 
quantities  of  small-beer ;  I  told  hi*  landlady 
often  it  would  kill  him,  but  I  could  never  get 
him  to  be  regular,  nor  take  any  advice. 

L.  H.  St.    Hath  your,  lordship,  any  more 
*  witnesses? 

E.  of  P.     Mr.  Raven,  my  lord. 

L.  if.  St.  Come  forward,  Mr.  Raven,  and 
speak  out. 

Raven.  I  viewed  the  body,  my  lord,  before 
and  when  it  was  opened,  and  it  was  reported 
to  me  that  there  was  a  bruise  in  each  side  of 
the  belly,  of  which  thereupon  I  took  a  stricter 
view,  and  could  find  no  blackness  nor  blue- 
nets,  nor  marks  of  bruises;  upon  which  the 
body  was  opened,  and  there  issued  thence 
clotted  blood  ;  then  I  looked  upon  the  caul, 
which  Was  withered  and  consumed,  and  the 
heart  was  as  loose  as  a  rag,  and  his  lungs  stuck 
to  each  side  of  his  ribs ;  and  as  to  the  matter 
of  the  blood,  that  was  not  an  extraordinary 
thing,  for  it  is  known  to  physicians,  that  in  all 
natural  deaths  there  must  be  extravasated 
blood  in  the  lower  belly. 

L.  H.  St.  How  did  you  think  there  came 
to  be  that  quantity  of  blood  tjiere? 

Raven.  This  blood,  I  think,  my  lord,  must 
be  extra vasated  by  the  violence  of  bis  gripes,  for 
it  is  proved  he  drank  a  great  quantity  or  claret, 
and  afterwards  of  small-beer,  which  set  the 
blood  upon  a  fermentation,'  that  set  him  a  vo- 
miting ;  by  the  violence  thereby  used  to  nature 
this  blood  was  thrown  down  into  the  belly ; 
but  in  all  natural  deaths,  if  there  be  not  so 
great  a  consumption  of  the  blood  that  th«re  is 
none  left,  there  must  be  some  extravasated ;  it 
is  a  clear  case. 

L.  H.  St.  My  lord  of  Pembroke,  hath  your 
lordship  any  more  witnesses  ? 

JB.  0/  P.  Yes,  my  lord,  two  more,  Benjamin 
Long  and  William  Viner. 

L.  H.  St.  Who  does  your  lordship  begin 
with? 

JB.  of  P.    Long. 
.  L.  Ja.  St.    Efo  you  hear,  Long,  yoa  must 
have  as  great  a  care  what  you  say,  as  if  you 
were  upon  your  oath. 
•  Long,    A  little  before  this  business  hap- 


pened, Mr.  Cony  comes  into  my  house  at 
Coven  t-  Garden,  and  said'  he  was  very  ill ;  be 
was  just  going  to  sit  down  and  missed  the 
chair,  and  had  like  to  have  fallen  down,  being, 
almost  in  a  swoon ;  whereupon  he  said,  send 
for  Dr.  Conquest  presently,  or  else  I  shall  die : 
so  I  sent  my  servant  to  call  him,  who  found 
bimat  the  coffee- house :  When  be  came  in, 
said  be,  Sir,  how  do  you  ?  I  am  glad  you  are 
come,  said  Mr.  Cony,  for  I  am  very  ill ;  and 
there  were  two  gentlemen  came  in  with  the 
Doctor,  that  were  then  going  to  the  play- 
house :  said  Mr.  Cony,  I,  am  taken  with  the 
fainting  fits,  and  fear  they  will  kill  me  ;  upon 
that  Dr.  Conquest  bid  him  have  a  care  of 
drinking,  for  it  would  ruin  him. 
L.  H.St, 


Long. 


When  was  this  ? 


A  little  before  Christmas,  my  lord. 

L.  H.  St.    How  long  before  he  died  ?       , 

Long.    It  was  before  he  was  hurt? 

L.H.St.    How  long? 

Long.    Five  or  six  weeks,  my  lord,  as  I  re- 
member ;  I  cannot  tell  exactly. 

X.  H.  St.    Well,  and  what  followed  ? 

Long.  Dr.  Conquest  would  have  him  go 
home  te  his  bed,  which  I  know  not  whether  he 
did  or  no,  but  he  went  away  from  our  boose, 
and  the  doctor  said  he"  would  send  him  a  glister 
and  some  other  things  the  next  morning:  Aud . 
this  is  all  I  can  say. 

L.  H.  St.    Is  that  all  you  can  say  ? 

Long.    Yes,  my  Lord. 

L.  B.  St.    Why,  was  not  this  accident  done 
at  your  house  ? 

Long.    No,  my  Lord,  it  was  at  my  brother's 
in  the  Haymarket. 

L.  H.  St.    Then  call  next  Viner;    what 
say  you  ? 

Viner.  May  it  please  your  grace,  I  am 
drawer  at  Mr.  Looses  in  the  Haymarket,  I  did 
see  my  lord  strike  him  with  his  hand,  and  that 
is  all ;  I  came  in  just  as  he  struck  the  blow,and 
captain  Savage  bid  me  keep  out  Mr.  Goring; 
which  while  I  was  doiug  I  knew  not ,  what  was. 
done  more  ;  but  after  they  had  laid  him  upou 
the  chairs,  they  charged  me  to  make  a  fire,  and 
look  after  him,  and  left  him  :  He  fell  down  di- 
vers times  off  the  chairs  ;  and  when  he  came  to 
himself  a  little,  I  asked  him  bow  he  did  ?  He 
told  me  he  was  very  sick,  and  I  got  him  still  up 
again  upon  the  chairs :  And  then  be  had  se- 
veral fainting  fits  in  the  room ;  and  about  seven 
of  the  clock  in  the  morning,  we  sent  him  home 
in  a  chair  to  his  lodging.  The  same  day  at 
one  of  the  clock  be  sent  for  me!  to  know  what 
had  happened,  for  his  own  memory  would  not 
serve  him  to  tell  :  I  did  not  think  fit  then  to 
tell  him  my  lord  had  struck  him,  but  told  him , 
he  bad  many  falls  in  the  room  :  lis  fits,  said 
he,  that  I  have' had  not  long  since,  and  it  comes 
with  my  hard  drinking,  and  not  looking  10  my^, 
self. 

X.  H.  St.    He  supposed  it  to  be  so. 

Vihtr.    Yes  my  lord,  he  himself  did. 

L.  H.  St.    Did  you  see  my  lord  Pembroke 
tread  upon  him  ? 

Viner.    No,  roy  lord,  I  only  saw  the  blow 
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evidence,  my  Lor*,  that  hath  been  produced 
I  for  the  king  to  make  k  out,  that  the  prisoner  at 
the  bar  is  guilty  of  murder,  dotb,  may  it  please 
ydur  grace,  consist  of  three  parts. 

1.  4n  the  first  are  contained  those  matters 
of  fact,  which  did  arise  at  the  time  when  the 
poor  unfortunate  gentleman  came  into  my  lord 
Pembroke's  company,  and  what  happened  be- 
fore my  lord  of  Pembroke  did  depart  from  that 
place. 

&  The  second  part  of  the  evidence  consists 
of  matters  that  did  arise  by  confession  or  the  # 
party,  and  his  discoursing  wkb  persons  who ' 
came  to  visit  him,  or  were  with  him  during  the 
time  of  his  sickness. 

3.  The  third  part  doth  consist  of  matters 
arising  after  hit  death,  upon  the  view  of  the 
body.  Under  these  three  heads  are  compre- 
hended all  the  king's  evidence,  and  with  humble 
submission,  I  humbly  conceive,  that  the  evi- 
dence doth  reach  the  Indictment,  which  is  for 
the*  crime  of  wilful  murder.  But  when  I  bare 
humbly  stated  the  fact,  I  must  submit  it  to  tts? 
judgment;  of  my  noble  lord*  and  peers. 

But  to  take  a  due  method,  I  shall  begin  with 


&T  hi*  bead,  lor  I  was  getting  Mr.  Goring  out  of 
the  roonl 

L.  H.  St.    Did  be  say  my  lord  of  Pembroke 
sld  tread  trpon  bim  ? 

PTnerv    No,  he  could  not  tell  any  tiring  that 
isrf  row*  had  done  Do  him ;  he  was  drank  that 
Bight,  andthereforeseatforme  to  know  how 
'  it  was. 

£.  Jf.,Sf .    My  fortt  of  Pembroke,  bath  your 
lordship  any  more  witnesses  ? 

E.ef  F.    No,  my  lord. 

L.  H.  St.    Dw*  not  your  lordship  Speak  of 
dne  SneTl,  my  lord,  a  surgeon,  at  first  ? 

B.qfP.    I  did  expect,  my  lord,  they  sJhovM 
have  brought  the  person  your  grace  speaks  of. 

L.U.St.    Why, mt lord f 

E.  of  P.    Because  he  was  tbei  r  surgeon . 

JL  H.  Si.    What  say  ton  now  of  the  king's 
counsel  to  my  Lord's  defence? 
v  SoL  Gen.    If  my  lord  bath  done,  we  are 

ready  to  go  on  for  the  king. 

L.  JP.  St.  Witlytrar lordship  iay  any  thing 
more  for  yourseltr 

E.  off.    I"  bare  nothing  more  to  say,  my 
lord. 

Mr.  Sol.  Gen.  [sir Francis  Winnington.]  May 
it  please  your  grace  my  Lord*High~So&ward  of 
England  and  mj  noble  Lords,  that  are  now 
judges  of  this  came  of  blood ;  I  shall  with  all 
faithfulness  endeavour  to  discharge  my  duty  in' 
this  great  court,  and  confine  myself  solely  to 
the  evidence  that  hatb  been  given,  and  I  hope 
.  I  shall  not  do  this  noble  lord,  the  prisoner  at 
the  bar,  any  injury  by  misrepetitlon.  •  The 

*  InaNotetothe  Case  of  Don  Pantaleon 
5a  [ante  vol.  5,  n.  496.1  a  quotation  was  made 
from  a  Note  of  Mr.  Professor  Christian  upon'  the 
allowance  of  counsel.  What  sir  Francis  Win- 
ningtdn  here  says  will  justify  the  insertion  of 
some  matter  there  alluded  to  in  the  professor's 
Kote  which  certainly  deserves  to  be  recorded : 
M  AVi  honourable  barrister  will  never  mistate 
either  law  or  nets  within  his  own  knowledge, 

-  but  h&  is  justified  in  urging  any  argument, 
whatever  may  be  his  own  opinion  of  the  so* 

'  sidlty  or  justness  of  it,  which  he  may  think  will 
promote  the  interests  of  bis  client ;  for  rea* 
soiling  in  courts  of  justice  and  in  the  ordinary 
afairs  of  life  seldom  ■  admits  of  geometrical 
demonstration ;  but  it  happens  not  unfrequent- 
ly  that  tfie  same  argument;  which  appears  so- 
phistry tb  dti€j  is  sound  logic  in*  the  mind  of 
another,  and  every  day's  experience  proves 
,  that  the  opinions  of  *•  judge  and  an  advocate 
are  often  diametrically  opposite.  Many  cir- 
comstances'may  occur,  which  will  justify  or 
compel  an  individual  member  of  the  profession 
td  refuser  the4  defence  of  a  particular  cheut,  but  a 
cause  can  hardly  be  conceived  which  ought 

I  to  be  rejected  by- all  the  bar;  for  such  aeon- 
duct  in  the  profession  would  excite  so  strong  a 
prejudice  against  the  party,  as  to  render  bJin 
in  a  great  degree  condemned  before  bis  trial. 
Let  the  ertenmsmtrces  against  a  prisoner  be 
ever  so  atrocious,  it^is  still  the  duty  of  the  arJ- 
vocatt  tirse*  that  bis  clrem  is  convicted  accord- 


ing  to  those  rule*  and  forms,  which  tfie  Wisdom 
of  the  legislature  nas  established  as  the  best 
protection  of  the  liberty'  and  the  security  of 
the  subject.  'But  the  conduct  of  counsel  in  the 
prosecution  of  criminals,  ought  to  be  very  dif- 
ferent from  that  which  is  required  from  them 
in  civil  actions,  or  when  they  are  engaged  on 
the  side  of  a  prisoner ;  in  the  latter  cases  they 
are  the  advocates  of  their  client  only;  and  speak 
but  by  his  instruction  add  permission  ;  in  the 
former  they  are  the  advocates  of  public  justice, 
or  to  speak  more  rtrofesrionnlly,  they  are  the 
advocates  of  the  king,  who  in  all  criminal  pro- 
secutions, is  the  representative  of  she  people ; 
and  both  the  king  and  the  country  most  be 
better  satisfied  with  the  acquittal  of  the  inno- 
cent, than  with  the  conviction  of  the  guilty. 
Hence  in  all  criminal  prosecutions,  especially 
where  the  prisoner  can  have  no  counsel  to  plead 
for  him,  a  barrister  is  as  much  bound  to  disclose 
nil  those  circumstances  to  the  jury,  and  to  rea- 
son upon  them  as  fully,  which  are  favourable 
to  the  prisoner,  as  those,  which  are  likely  to 
support  the  prosecution. 

11  When  this  note  was  written,  the  editor  was 
not  aware  that  the  general  observations  con- 
tained in  it  were  sanctioned  by  so  great  autho- 
rities as  Cicero  and  Paucetius.  Cicero  makes 
the  distinction  that  it  is  the  duty  of  the  judge 
to  pursue  the  truth  ;  but  it  is  permitted  to  an 
advocate  to  urge  what  has  only  the  semblance 
of  it.  He  .says  he  would  not  have  ventured 
himself  to  have  advanced  this  (especially  when 
he  was  writing  upon  philosophy,)  if  it  had  not 
also  been  the  opinion  of  the  gravest  of  the  stoics. 
Pancetius, '  Judicis  est  semper  in  causis  verum 
'  sequi :  patron i  nonnunquam  vetsimfle,  ettam 
4  si  minus  sit  verum,  defendere :  quod  scribere 
'  (praesertrm  cum  de  philosophic  scriberim)  non 
1  auderem,  nisi  ia>on  placeret  grftvissuno  stot- 
9  CorttnrPaolstio/  Cic.  deOElrb.  S.  c.  14i» 
1 
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*  word  or  two  of  what  Mr.  Attorney-Qeneral 
was  pleased  to  hint,  when  he  opened  the  cause, 
that  is,  to  shew  what  murder  is,  and  wherein 
we  conceive  the  evidence  comes  up  to  the  In* 
dictment.  Murder  in  oor  law  is,  when  one 
man  kills  another  upon  malice  fore-thought ; 
now  that  malice  is  comprehended  under  two 
particulars :  The  one  is  exprest  a  former  $  radge, 
discontent,  and  hatred  to  a  man,  to  lye  in  wait 
to  slay  hiin  :  The  other  is  malice  implied,  and 
that  is  when  a  person  will  come  and  faH  upon 
another,  and  kill  him  with  violence,  without 
any  provocation  ;  and .  that  I  take  to  be  the 
case  now  before  your  grace,  and  these  noble 
lords;  whether  this  noble  lord,  the  prisoner  at 
the  bar,  be  guilty  of  murder,  under  the  head  of 
malice  implied,  having  killed  a  man,  without 
any  provocation  given ;  for  if  it  should  be  made 
appear,  as  I  humbly  conceive  it  hath,  with  sub" 
mission,  that  Mr.  Cony  did  receive  his  wound, 
whereby  his  death  came,  from  the  earl  of  Pem- 
broke, it  is  with  our  law  murder. 

That  my  lord  of  Pembroke  did  invite  him 
into  his  company  is  sworn  by  four  witnesses  ; 
for  when  they  came  into  the  house  they  did 
not  so  much  as  enquire  whether  my  Lord  was 
there  or  no  ;  and  when  my  lord  asked  him  to 
come  into  the  room,  Mr.  Cony  did  excuse  it, 
in  a  manner,  by  having  his  friend  with  him ; 
pray  bring  your  friend  in  with  you,  said  my 
Lord  :  After  a  little  while  it  was  said,  there 
were  several  discourses  passed  between  my 
Lord  and  Mr.  Goring  concerning  play,  and 
their  families ;  but  the  third  witness  doth  swear, 
that  when  they  were  speaking  of  playing  for 
500/.  Mr.  Goring  declined  ;  my  lord  of  Pem- 
broke first  called  him  idle  fellow,  and  that  oc- 
casioned Mr.  Goring  to  give  that  language, 
which  was  not  so  fit  for  hiui  to  give  a  noble 
lord  of  his  quality.  But,  may  it  please  your 
grace,  let  the  discourse  between  Mr.  Coring 
add  my  lord  of  Pembroke  be  what  it  will,  the 
question  will  be,  Whether  or  no  the  party  that 
was  killed  gave  my  lord  of  Pembroke  any  pro- 
vocation, or  cause  of  discontent,  which  might 
make  him  give  him  that  blow  ?  or  whether  or 
no  the  striking  or  kicking  was  the  cause  of  his 
death?  That  comes  in  the  last  place,  for  I  am 
now  under  that  head ;  there  was  no  provoca- 
tion given  by  Mr.  Cony  to  my  Lord  to  strike 
him,  and  four  witnesses  there  were  to  that,  the 
persons  by  at  the  time  when  it  was  .given,  who 
all,  as  to  the  substance,  swear  the  same  thing, 
only  one  or  two  circumstances  come  from  some 
of  them,  that  do  not  come  from  all.  Mr. 
Savage,  a  man  of  quality,  and  an  honourable 
family,  swears,  That  at  the  time  when  Mr. 
Goring  was  put  out  of  the  room,  be  saw  the 
earl  of  Pembroke  (turning  his  face)  give  Cony 
a  blow  on  the  bead,  and  one  kick  when  he  was 
down.  The  question  was  asked  him,  Whether 
he  kicked  him  upon  the  belly;  but  that  he 
could  not  answer  to :  He  likewise  doth  parti- 
cularly say,  after  the  blow  was  given  by  the 
earl  of  Pembroke,  that  struck  him  down  to  the 
ground,  he  saw  his  knee  lifted  op  to  kick  him, 
higher  than  the  motion  of  usual  walking,  to 
VQL.  vr. 


that  some  violence  was  used  as  to  that.  Mr. 
Fite- Patrick,  though  they  all  agree  in  substance, 
yet  he  hath  one  particular  differing  fi;om  the 
jest;  he  saith,  That  when  my  lord  of  Pem- 
broke was  asked  why  he  struck  Mr  Cony,  he 
answered,  Because  lie  said  Mr.  Goring  should 
not  go  out  of  the  room,  without  his  knowing 
some  reason  for  it£  this  he  swears  the  earl  did 
say,  but  whet  lie r  it  was  so  or  no  is  the  question. 
Shelly  says,  No  such  word  passed,  nor  doth 
Savage  speak  of  it:  But  be  that  circumstance 
true  or  not  (for  all  the  witnesses  agree  in  sub- 
stance, and  'may  not  be  able  to  agree  in,  all 
circumstances)  yet  under  submission,  I  must 
leave  it  to  the  judgment  of  my  .Lords  the  Peers, 
whether  that  be  provocation  sufficient  to  lay 
violent  hands  on  a  man.    Shelly,  indeed,  says 


the  words,  were,  I  know  not  why  my  friend  ia 
turned  out  of  doors;  now  whether  these  are  a 
provocation,  such  as  in  judgment  of  law  can  be 
deemed  sufficient  to  lay  violent  hands  on  a  man 
to  kill  bim,  is  the  Question,*  we  suppose  it  i» 
not,  but  such  a  stroke  is  given  without  a  provo- 
cation, in  which  the  law  implies  malice.  This 
(may  it  please  your  grace)  is  the  sum  of  that 
which  I  humbly  take  the  boldness  to  remember* 
your  lordship  of,  as  to  the  first  part  of  the 
evidence. 

2dly.  The  second  part  is  upon  what  ariseth 
after  the  blow  was  given.  My  lord  of  Pern-* 
broke  at  that  time  was  certainly  apprehensive 
he  had  done  the  gentleman  some  wrong,  and 
that  is  evident  by  his  care  of  him  after ;  for  hit 
own  witness,  Viner,  doth  say,  that  my  Lord  bid 
bim  make  a  fire  and  watch  with  bim  ;  surely  if 
my  Lord  had  not  been  conscious  to  himself, 
that  he  had  done  something  extraordinary  to 
the  person  of  that  gentleman,  that  caution  had 
not  been  given  to  the  man;  Bot  besides  (my 
Lord)  there  are  little  circumstances,  which  ore 
always  allowed  for  evidence  irt  such  cases, 
where  men  receive  any  wounds  to  ask  then) 
questions  while  they  are  ill,  about  ft,  who  hort 
them.  Now  as  to  this  there  are  four  witnesses 
also,  Dr.  Bruce,  Mr.  Hemes,  Mr.  Jackson,  and 
Alice  Avery. 

Dr.  Bruce  swears,  That  when  he  came  on 
the  Monday  to  enquire  of  Mr.yCony  what  his 
illness  was,  he  did  complain  orsoreness  about 
his  shoulders,  but  did  not  make  mention  of  the 
lower  part  of  his  belly,  or  any  discolouring 
there. 

But  Hemes  the  apothecary  says,  he  not  only 
complained  of  extreme  pains  in  his  shoulders, 
but  also  of  extreme  inward  soreness  in  the 
lower  part  of  his  belly,  and  this  person  was  fre- 
quently with  him,  and  the  same  complaints 
came  from  him,  till  he  expired  his  last  breath. 

Jackson,  He  did  know  him  for  a  long  time 
before ;  he  said  indeed,  He  had  about  two  or 
three  months  before  a  fainting  fit  or  two,  but 
to  this  time  he  looked  upon  him  as  a  healthy  - 

*  As  to  the  law  concerning  the  sufficiency  of 
a  provocation  as  an  excuse,  see  the  seventh  Re- 
solution in  lord  Morley's  case,  ante,  £.771. 
and  the  Notes  there  alluded  to* 
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mas,  and  he  continued  with  him  off  and  on  till 
he  died,  and  to  him  he  did  declare  he  had  re- 
ceived injury  from  the  earl  of  Pembroke,  though 
he  was  very  loth  to  lay  what:  And  he  also 
tells  your  lordships,  that  he  saw  the  blood  in 
his  belly  after  the  dissection,  which  he  imputed 
to  some  hurt  he  bad  received.  Indeed,  there 
is  a  chirurgeon  that  tells  your  lordships,  that 
it  is  an  ordinary  thing,  and  that  it  is  so  in  all 
natural  deaths,  and  it  might  be  occasioned  by 
-his  drinking  the  beer,  which  made  him  vomit, 
and  concluded  with  these  words  (I  noted  them), 
it  is  a  clear  case ;  but  the  man  not  being  upon 
his  oath„aod  Riving  it  in  as  his  single  opinion, 
I  hope  will  not  bear  so  much  weight  with  your 
lordships. 

The  nurse  that  was  continually  with  him  to 
the  last  moment,  swears,  he  did  continually 
complain  after  he  came  into  the  house,  of  pains 
all  over  his  body,  and  (as  she  saith)  continued 
in  his  senses,  and  the  right  uso  of  his  under- 
standing, till  his  last  breath,  but  principally 
complained  of  soreness  in  his  shoulder,  his  side, 
and  bis  belly,  and  did  likewise  often  mention 
my  lord  of  Pembroke's  unkindness  to  him,  de- 
claring about  two  hours  before  he  died,  that  he 
thought  in  his  conscience  the  earl  of  Pembroke 
was  the  cause  of  his  death. 

These  four  witnesses  swear  what  I  have  truly 
repeated,  for  I  would  be  very  unwilling  in  -a 
cause  of  blood,  to  misrepeat  the  evidence,  either 
to  the  prejudice  of  a  just  cause  for  the  dead,  or 
to  press  for  unjust  vengeance  upon  the  living,  it 
being  my  duty  only  to  recollect  what  is  sworn, 
and  leave  it  all  to  your  lordship's  judgment. 
.  3rdly.  We  have  that  which  is  evidence  in 
Jaw,  upon  the  view  of  the  body  after  his  death. 
It  was  viewed  legally  by,  a  jury  of  indifferent 
persons,  summoned  by  the  coroner,  three  of 
them  being  produced  to  swear,  that  there  were 
a  great  many  visible  bruises  upon  the  body,  and 
spellings  fill  about :  and  for  the  discolouring  of 
Cue  parts  bruised,  Roberts  swears,  the  patch  was 
about  the  breadth  of  his  band ;  Brown  likewise 
shears,  that  he  was  black  and  blue  up  and  down 
the  body  in  broad  patches :  these  are  jurymen, 
disinterested  persons.  It  is  true,  Mr.  Cony's 
brother,  the  last  witness  for  the  king,  saith,  He 
knew  nothing  of  the  business,  for  his  brother 
would. never  acknowledge  aiiy  thing  to  him; 
but  something  that  be  speaks  is  very  material. 
That  Dr.  Conquest,  my  lord's  witness,  coming 
out  of  the  chamber  one  day,  seemed  angry,  and 
to  have  taken  some  distaste,  as  if  he  were  neg- 
lected, and  used  an  eipression,  which  your  lord- 
ship may  remember,  upon  Mr.  Cony's  asking 
him  what  ailed  bis  brother,  he  could  not  tell,  he 
said,  It  miglrthfc  a  Pembroke-kick.  And  this 
a)  the  sum  of  the  evidence  for  the  king. 

Por  the  evidence  on  the  otjier  side,  I  think 
the  substance  of  it  is  only*  That  this  gentleman 
was  used  to  have  faulting  file,  and  those  occa- 
sioned, as  the;  think,  by  his  hard  drinking,  and 
tbot  might  bring  his  death  upon  him ;  but  tliey 
offer  no  counter  proof  of  the  fact. 

But  the  question  is  now,  Whether  or  uo  this 
man  came  to  his  deatl  by  other  means;  for  it 


is  no  argument  to  say,  because  a  man  is  sick,  it 
is  lawful  to  kill  him  :  but  we  are  to  enquire, 
whether  he  came  to  his  death  by  those  blows 
given  him  by  the  prisoner  at  the  bar?  if  then  it 
be  admitted  that  the  blow  was  the  cause  of  las 
death,  and  the  kicks  withal,  I  humbly  then  sub- 
mit to  your  lordships'  consideration,  whether 
the  king's  evidence  hath  not  reached  up  to  the 
indictment :  Here  is  murder  with  malice  im- 
plied by  the  law,  for  there  is  no  colour  of  plead- 
ing a  provocation  of  the  blow,  to  be  the  cause 
of  his  death.  Now  whether  or  no  it  be  so,  I 
humbly  offer  these  reasons  for  the  affirmation ; 
this  man  was  not  looked  upon  to  be  a  man  in 
that  condition  as  to  be  a  dying  man,  before  the 
blow. 

Ob).  But  he  was  a  great  drinker;  that 
brought  him  to  those  fits,  and  that  hastened 
his  end. 

Answ.  Though  he  was  so,  yet  from  the  in- 
stant that  he  did  receive  the  blow,  he  never  had 
any  ease  till  he  died,  insomuch  that  Mr.  Savage 
tells  your  lordships,  be  took  him  up  immediate- 
ly after  my  lord  kicked  him,  and  be  was  some 
minutes  before  he  could  get  him  to  life  again, 
and  then  he  could  not  keep  him  from  faint- 
ing again :  so  that  upon  the  circumstances  of 
what  the  witnesses  for  the  prisoner  have  said, 
and  the  evidence  offered  in  behalf  of  the  king, 
if  this  were  the  cause  of  his  death,  we  leave  it 
to  your  lordships'  consideration,  whether  it  be 
not  murder  in  this  noble  lord  the  prisoner  at 
the  bar :  to  that  determination  we  submit  the 
cause;  and  whatever  opinion  your  lordships 
hhall  be  of  in  the  cause,  I  have  no  mqre  to  say, 
but  that  the  king's  justice,  in  this  prosecution, 
was  suitable  to  toe  law  given  by  the  Almighty 
in  the  infancy  of  the  world, '  That  whosoever 
'  sheddeth  mau's  blood,  by  man  shall  his  blood 
<  be  shed.' 

X.  fi.  St.  Will  your  lordships  please  to  with- 
draw to  consider  of  the  evidence  ? 

Then  the  Lords  wenuback  in  the  same  order 
they  came  in,  and  went  into  the  House  of  Lords ; 
and  from  thence,  after  two  hours  debate,  they 
returned  into  the  Court,  and  Proclamation  was 
made  as  follow  eth : 

CL  of  Cr.  Serjeant  at  Arms,  make  Procla- 
mation. 

Serf.  O  Yes  !  my  lord  high  steward  of  Eng- 
land his  grace  straiuy  chargeth  and  comma nd- 
etb  all  manner  of  persons  here  present,  to  keep 
silence  upon  pain  of  imprisonment. 

Then  his  Grace  spake  to  the  Peers. 

L.  H.  Si.  Your  lordships  have  lieard  the 
evidence  against  the  prisoner,  and  for  him,  on 
both  sides ;  and  the  solemnity  in  this  case  ja, 
that  your  opinions  are  to  be  delivered  severally, 
in  the  absence  of  the  prisoner,  who  is  to  hear 
all  that  is  by  the  witness  or  counsel  said 
against  him,  but  is  to  have  his  judgment  from 
the  High-Steward. 

Upon  the  whole  matter  the  question  is  this ; 
Whether  my  lord  of  Pembroke  be  Guilty  of 
the  felony  whereof  he  stanza  indicted,  for  the 
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inurderof  Mr.  Cony,  or  Not.  Guilty?  The 
order  of  your  opinions  being  delivered,  is  to 
begin  with  the  puisne  baron,  and  bo  upwards. 
I  desire  time  to  take  your  lordships  judgments 
distinctly,  and  I  desire  each  of  your  lordships 
to  speak  out,  that  I  may  hear  ir. 

L.  H.  St.  My  lord  Butler,  what  is  your 
opinion  ?  Is  Philip  carl  of  Pembroke  and  Mont- 
gomery guilty  of  the  felony  and  murder  whereof 
be  stands  indicted,  or  not  guilty  ? 

L.  Butler.  Not  guilty  of  murder,  bur*  guilty 
of  manslaughter. 

The  same  question  to  the  rest.  •    • 

The  Lord  High  Steward  counted  their  num- 
bers. 

X.  H.  St.  Six  of  my  lords  find  him  guilty : 
Eighteen  find  him  not  guilty:  Forty  find  him 
guilty  of  manslaughter.  Call  for  the*  prisoner 
to  the  bar. 

s   CI.  ofCr.    Serjeant  at  Arms,  make  Procla- 
mation. 

Serj.  O  Yes  !  Constable  of  the  Tower  of 
London,  bring  forth  the  body  of  thy  prisoner 
Philip  earl  of  Pembroke  and  Montgomery,  on 
pain  and  peril  shall  fall  thereon. 

Then  the  Prisoner  came  in,  with  the  edge  of 
the  ax  still  from  him,  and  bis  grace  spake  to  him 
as  followeth : 

L.  H.  St.  My  lord  of  Pembroke,  You  have 
been  indicted  for  the  murder  of  Nathanael 
Cony,  and  noon  your  arraignment  you  have 
pleaded  Not  Guilty,  and  bave'put  yourself  upon 
the  judgment  of  your  peers ;  and  jour  peers 
have  considered  what  bath  been  said  for  you, 
and  against  you,  and  the  judgment  of  my  lords 
is  this,  That  you  are  guilty  of  manslaughter  for 
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killing  of  Nathanael  Cony :  What  can  you  say 
for  yourself,  why  judgment  should  not  pass 
upon  yoa  to  die  according  to  the  law  ? 

-E.  *f  P.  I  claim  the  privilege  of  the  statute 
made  in  that  case,  my  lord. 

L.  if,  St.  You  must  have  it,  my  lord,  it 
cannot  be  denied  you;  for  by  tjie  act  of  parlia- 
ment, where  clergy  is  allowed  to  a  common 
person,  by  reading,  and  burning  in  the  hand,  a 
peer  convicted  of  such  fclouy  is  to  be  delivered 
without  either,*  therefore  we  cannot  deny  it 
you  :  But  your  lordship  must  give  me  leave  to 
tell  you,  that  no  man  can  have  the  benefit  of 
(hat  statute  hut  once,  and  so  I  would  have  your 
lordship  take  notice  of  it  as  a  caution  to  you  for 
the  future. 

Your  lordship  is  now  to  be  discharged,  pay- 
ing your  fees. 

Then  the  Prisoner  went  from  the  bar,  and 
his  Grace  by  Proclamation  thus  dissolved  his 
Commission. 

CL  of  Cr*  Serjeant  at  Arms,  make  Procla- 
mation. 

&7-  O  yes, O  yes,  O  yes!  My  Lord  High 
Steward  of  England  willetb  and  commandeth 
all  persons  here  assembled,  to  depart  in  God's 
peace  and  the  king's  from  this  plane,  for  his 
grace  doth  now  dissolve  bis  Commission. 
Godjave  the  King. 

Then  his  grace  concluded  the  ceremony  by 
breaking  bis  staff. 


•  Sea  the  Cases  of  Lord  Warwick,  a.  o. 
1699,  and  of  the  Duchess  of  Kingston,  a.  o. 
1776,  ptxt. 


242.   Case  of  the  Constitution 
SO  Charles  II. 

THE  conquest  of  the  Island  of  Jamaica  was 
effected  by  Cromwell's  forces  commanded  by 
Fenn  and  Venables  iu  May  1655.  And  iu  the 
same  year  the  Protector  issued  the  following 
Proclamation  relative  to  that  island : 

<  Whereas,  bv  the  good  Providence  of  God, 
'  onr  fleet,  in  their  late  expedition  into  Ame- 

*  rice,  have  possessed  themselves  of  a  certain 
'  island  called  Jamaica,  spacious  in  its  exteot, 

*  commodious  in  its  harbours  and  rivers  within 
'  itself,  healthful  by  its  situation,  fertile  in  the 
'  nature  of  the  soil,  and  well  stored  with  horses 
'  and  other  cattle,  and  generally  fit  and  worthy 
4  to  be  planted  and  improved,  to  the  advantage, 
4  honour,  and  interest  of  this  nation. 

4  And  whereas  divers  persons,    merchants 

*  and  others,  heretofore  conversant  in  planta* 

*  lions  and  trade  of  the  like  nature,  are  de* 
<  sirous  to  undertake  and  proceed  upon  planta- 
Mionff-and  settlements  upon  that  island;  we, 

*  therefore,  for  the  better  encouragement  of 
'  all  such  persons  so  inclined,  have,  by  the  ad- 
4  vice  of  our  council,  taken  care,  not  only  for 
'  the  strengthening  and  securing  of  that  island 
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of  Jamaica: 


from  all  enemies,  buffer  the  constituting  and 

*  settling  a  civil  government,  by  such  good  laws 
4  and  customs,  as  are  and  have  been  exercised 
'  in  colonies  and  places  of  the  like  nature;  apd 
'  have  appointed  surveyors,  and  other  public 

*  officers,  for  the  more  equal  distribution  of 

*  public  right  and  justice  in  too  said  island. 
'  And,  tor  the  further  encouragement  to  the 

'  industry  and  good  affection  of  such  persons, 
'  we  nave  provided  and  given  orders  to  the 
'  commissioners  of  our  customs,  that  every 

*  planter,  or  adventurer  to  that  island,  shall  be 
'  exempt  and  free  from  paying  any  excise. or 
(  customs  for  any  manufactures,  provisions,  or 
'  any  other  goods  or  necessaries,  which  he  or 
'  they  shall  transport  to  the  said  island  of  Ja» 
'  roaica  within  the  space  of  seven  years  to  coma 
1  from  Michaelmas  next;  and  also,  that  aumV* 
'  cient  caution  and  security  be  given  by  the 
4  said  commissioners,  that  such  goods  shall  be 
'  delivered  at  Jamaica  only.  And  we  have 
'  also,  out  of  our  special  consideration  of  the 
'  welfare  and  prosperity  of  that  island,  pro- 
1  vided,  that  no  customs  or  other  tat  or  impost, 
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4  be  laid  or  charged  upon  any  commodity  which 
4  shall  be  the  produce  and  native  growth  of 
'  that  island,  and  shall  be  imported  into  any 
'.of  the  dominions  belonging  to  the  common- 
4  wealth;   which  favour  and  exemption  shall 

*  continue  for  the  space  of  ten  years,  to  begin 
4  and  be  accounted  from  Michaelmas  next. 
4  We  have  also  giren  our  special  orders  and 
4  directions  that  no   embargo,  or  other  bin- 

*  drance,  upon  any  pretence  whatsoever,  be 

*  laid  upon  any  ships,  seamen,  or  other  pas- 
4  seogers,  or  adventurers,  which  shall  appear  to 

*  be  engaged  and  bound  for  the  said  island* 
4  And  we  do  hereby  further  declare,  for  our- 

*  selves  and  successors,  that  whatsoever  other 
4  favour,  or  immunity,  or  protection,  shall^  or 
4  may  conduce  to  the  welfare,  strength,  and  ira- 
4  provement,  of  the  said  island,  shall  from  time 
'  to  time  be  continued  and  applied  thereunto. 

'  Given  under  our  hand,  &c. 

1  Oliver,  Protector/ 

Notwithstanding  what  is  mentioned  in  this 
Instrument  respecting  a  Civil  Government,  it 
appears  that  the  country  remained  under  mili- 
tary government  from  the  conquest  of  it  untir 
the  Restoration.  Upon  that  event  Colonel 
D'Oyley,  who  had  then  the  chief  command  un- 
der a  commission  from  the  Lord  Protector,  and 
who  it  appears  was  much  beloved  in  the  Island, 
was  confirmed  in  that  command  by  a  commis- 
sion from  king  Charles,  dated  the  19th  of  Febru- 
ary, 1601. 

His  commission,  which  recites  the  king's  de- 
sire to  give  all  protection  and  encouragement 
to  the  people  of  Jamaica,  and  to  provide  for 
its  security  and  good  government,  empowers 
him  to  execute  his  trust  according  to  such 
powers  nnri  authorities  as  are  contained  in  his 
commission  and  the  instruction*  annexed  to  it, 
and*  such  as  should  from  time  to  time  be  given 
to  him  by  his  majesty,  and  according  to  such 
good,  just,  and  reasonable  customs  and  consti- 
tutions as  were  exercised  and  settted  in  other 
colonies,  or  snch  other  as  should,  upon  mature 
advice  mod  consideration,  be  held  necessary  and 
proper  for  the  good  government  and  security  of 
the  island,  provided  they  were  not  repugnant  to 
die  Jaws  of  England. 

It  farther  empowers  him  to  take  unto  him  a 
Council  of  Twelve  persons,  to  be  elected  by 
the  people  according  to  the  manner  prescribed 
in  the  instructions  ;  and  by  the  advice  of  any 
five  or  more  of  them,  to  constitute  civil  judica- 
tories, with  power  to  administer  oaths  ;  to  com- 
mand all  the  military  forces  in  the  island,  and 
pot  in  force  and  execute  martial  law  ;  to  grant 
commissions,  with  the  advice  of  his  council, 
for  the  finding  out  new  trades  ;  and  to  do  and 
perform  all  other  orders,  which  might  conduce 
to  the  good  of  the  island.  The  instructions 
consist  of  fifteen  articles  t 

The  first  directs  the   commission  to  be  pub- 
lished, and  the  king  proclaimed; 
-The  third   regulates  the  manner  of  electing 
the  council,  eleven  of  which  to  be  chosen  in- 
differently, by  as  many  of  the  officers  of  the 


army,  planters,  and  inhabitants,  a*  could  be 
conveniently  admitted  to  such  election,  either 
at  one  or  more  places ;  which  said  persons, 
with  the  secretary  of  the  island,  who  was  there- 
by appointed  always  to  be  one,  were  establish- 
ed a  council,  to  advice  and  assist  the  governor 
in  the  execution  of  his  trust ;  and  five  were  to 
be  a  quorum. 

The  fourth  and  fifth  articles  direct  the 
taking  the  oaths  and  settling  judicatories  for 
the  civil  affairs,  and  affairs  of  the  admiralty, 
for  the  peace  of  the  island,  and  determining 
controversy. 

The  sixth  directs  the  governor  to  discounte- 
nance vice  and  debauchery,  and  to  encourage 
ministers,  that  Christianity  and  the  Protestant 
Religion  according  to  the  Church  of  England, 
might  have  due  reverence  and  exercise  among 
them. 

The  seventh  directs  the  fortifications  at  Cag- 
way  to  be  completed,  and  empowers  him  to 
compel,  not  only  soldiers,  but  planters,  to  work 
by  turns. 

The  eighth  directs  him  to  encourage  the 
planters,  and  to  assure  them  of  his  majesty's 
protection  :  and  by  the  ninth,  he  is  to  cause  an 
accurate  survey  to  be  made  of  the  island. 

By  the  tenth  it  is  directed,  that  the  secre- 
tary shall  keep  a  register  of  all  plantations, 
and  the  bounds  thereof ;  and  that  all  persons 
shall  be  obliged  to  plant  a  proportionable  part 
thereof  within  a  limited  time. 

The  eleventh  and  twelfth  direct  all  encou- 
ragements to  be  given  to  such  negroes  and 
others  as  shall  submit  to  the  government,  and  to 
merchants,  and  soch  as  shall  bring  any  trade 
there  ;  and  forbid  monopolising. 

The  thirteenth  directs,  that  any  vessel  which 
can  be  spared  from  the  defence  of  the  island, 
shall  be  employed  in  fetching  settlers  from  any 
other  colonies,  and  that  no  soldiers  be  allowed 
to  depart  without  licence. 

The  fourteenth  relates  to  the  keeping  of  the 

stores  and  provisions  sent  to  the  island,  and 

the  fifteenth  directs  the  governor  to  transnk, 

from  time  to  time,  a  state  of  the  island,  and 

i  all  his  proceedings. 

In  1662,  Lord  Windsor  was  appointed  go- 
vernor of  Jamaica,  by  commission  under  the 
great  seal ;,  which,  besides  containing  the  same 
powers  as  those  contained  in  col.  D'Oyley 's 
commission,  directs  that,  in  case  of  Lord  Wind- 
sor's dyiog  or  leaving  the  inland,  the  govern- 
ment shall  devolve  on  the  council  or  any  seven 
of  them,  and  appoints  a  salary  of  2,000/.  per 
ann.  payable  out  of  the  exchequer. 

His  instructions  .consist  of  twenty-two  arti- 
cles. The  first  directs  the  publication  of  his 
commission  :  end  the  second,  the  appointment* 
of  the  council  according  to  his  commission  and 
the  instructions.  But  it  m  ust  be  observed  opon 
this  article,  that  no  directions  whatever  are 
piven,  either  in  the  commission,  which  refers  to 
the  instructions,  or  the  instructions  themselves, 
as  to  the  mode  in  which  the  council  shall  be 
appointed ;  but  it  appears  that  the  governor 
named  them  himself. 
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The  third,  fourth,  fifth,  aixth,  and  seventh 
articles  relate  to  toe  administering  oaths,  esta- 
blishing judicatures,  and  providing  for  the  se- 
curity of  the  adjacent  hies. 

The  eighth  direcueocouragement  to  he  given 
to  the  planters  to  remove  to  Jamaica  from  the 
other  colonies. 

The  ninth  directs  100,000  acres  of  land  to 
be  set  apart  in  each  of  the  four  quarters  of  t  lie 
island,  as  a  royal  demesne,  a  survey  to  be  made, 
and  a  .register  fcept  of  all  grants,  and  a  militia 
formed. 

The  tenth  directs  the  planters  to  be  encou- 
raged, their  lands*  confirmed  onto  them  bj 
grants  under  the  great  seal,  and  appoints  60,000 
acres  of  land  to  the  governor,  for  his  own  use. 

The  eleventh  relates  to  the  encouragement 
of  an  orthodox  ministry,  and  the  twelfth  esta- 
blishes a  duty  of  five  per  cent,  upon  all  exports 
after  the  expiration  of  seven  .years. 

The  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth  articles  oontain  general  directions  as 
to  the  liberty  and  freedom  of  trade  (except 
with  the  Spaniards),  assistance  to  the  neigh- 
bouring plantations  and  the  security  of  the 
island,  by  obliging  planters  to  reside  in  bodies 
together,  and  in  contiguous  buildings. 

The  seventeenth  directs,  that  as  an  encou- 
ragement to  men  of  ability  to  go  to  the  island 
no  offices  shall  be  held  by  deputy  ;  and  gives  a 
power  to  she  governor,  of  suspension  or  re- 
moval, in  case  of  bad  behaviour. 

The  nineteenth  empowers  die  governor  to 
grant  royalties  and  manors,  or  lordships,  to  con- 
tain less  than  iU%  hundred  acres. 

The  twentieth  empowers  the  governor,  with 
advice  of  the  council,  to  call  assemblies,  to  make 
laws,  and  upon  imminent  necessity,  to  levy 
money ;  such  laws  to  be  in  force  two  years,  and 
no  longer,  unless  approved  of  by  the  crown. 

He  also  carried  out  with  him  the  following 
Proclamation. 

*  We,  being  fully  satisfied  that  our  island  of 
'  Jamaica,  being  a  pleasant  and  most  fertile 
'  soil,  and  sitnate  commodiously  for  trade  and 
«  commerce,  is  likely,  through  God's  blessing, 

*  to  be  a  great  benefit  and  advantage  to  this 
'  and  other  our  kingdoms  and  dominions ;  have 
4  thought  fit,  for  the  encouraging  of  our  sub- 

*  jects,  as  well  such  as  are  already  upon  the 

*  said  island,  as  all  others  that  shall  transport 
'  themselves  thither,  and  reside  and  p|ant  there, 
4  to  declare  and  publish,  and  we  do  hereby 
'  declare  and  publish,  that  thirty  acres  of  im- 
'  prove  able  lands  shall  be  granted  and  allotted 
'  to  every  such  person,  male  or  female,  being 

*  twelve  years  old  or  upwards,  who  now  re- 
4  sides,  or  within  two  years  next  ensuing  shall 
<  reside,  upon  the  said  island;  and1  that  the 
'  same  shall  be  assigned  and  set  out,  by  the 
4  Governor  and  Council,  within  six  weeks  next 
'  after  notice  shall  be  given  in  writing,  sub- 

*  cribed  by  such  planter  or  planters,  or  some 

*  of  them  in  behalf  of  the  rest,«to  the  Governor, 
•or mch  officer  as  hesbsll  appoint  in  that 
'.  behalf,  signifying  their  resolutions  to  plant 


the*e,  and  when  they  intend  to  be  on  the 
place ;  and,  in  case  tbey  do  not  go  thither 
within  six  months  then  uext  ensuing,  the  said 
allotmeot  shall  be  void,  and  free  to  be  assigned 
to  any  other  planter ;  and  that  every  other 
person  and  persons,  to  whom  such  assign- 
ment shall  he  made,  shall  hold  and  enjoy  the 
said  lands  so  to  be  assigned,  and  all  houses, 
edifices,  buildings,  and  inclosures  thereupon 
to  be  built  or  made,  to  them  and  their  heirs 
for  ever,  by  and  under  such  tenures*  as  is 
usual  in  other  plantations  subject  to  us. 
Never thcless,  they  are  to  be  obliged  to  serve 
in  arms  upon  any  insurrection,  mutiny,  or 
foreign  invasion.  And  that  the  said  assign- 
ments and  allotments  shall  be  made  and  con. 
firmed,  under  the  public  seal  of  the  island, 
with  power  to  create  any  manor  or  manors, 
and  with  such  convenient  and  suitable  pri- 
vileges' and  immunities  as  the  grantee  snail 
reasonably  desire  and  require ;  and  a  draught 
of  such  assignment  shall  be  prepared  by  our 
counsel  learned  in  the  law*,  and  delivered  to 
the  'Governor  to  that  purpose ;  and  that  all 
fishings  and  pischeries,  aud  all  copper,  lead, 
tin,  iron,  coals  and  all  other  mines  (except 
gold  and  silver)  within  such  respective  allot* 
ments,  shall  he  enjoyed  by  the  grantees 
thereof,  reserving  only  a  twentieth  part  of  the 
product  of  the  said  mines  to  our  use.  And 
we  do  further  publish  and  declare,  that  all 
children  of  our  natural  born  subjects  of  Eng- 
land, t<>  be  born  in  Jamaica,  shall,  from  their 
respective  oaths,  he  repnted  to.  be,  and  shall 
be,  free  denizens  of  England,  and  shall  have 
the  same  privileges  to  all  intents  and  pur- 
poses as  our  free  born  subjects  of  England ; 
and  that  all  free  persons  shall  have  liberty, 
without  interruption,  to  transport  themselves 
and  their  families,  and  any  their  goods  (ex- 
cept only  coin  and  bullion,)  from  any  other 
dominions  and  territories  to  the  said  island 
of  Jamaica.  And  we  do  strictly  charge  and 
command  all  planters,  soldiers  and  others, 
upon  the  said  island,  to  yield  obedience  to  the 
lawful  commands  of  our  right  trusty  and  well 
beloved  Thomas  lord  Windsor,  now  oor  go- 
vernor of  our  said  island ;  and  to  every  other 
governor  thereof,  for  the  time1  being :  under 
pain  of  oar  displeasure,  and  such  penalties  as 
may  be  inflicted  thereupon. 
"  Given  at  our  Court  at  Whitehall,  Dec.  U. 
Per  ipsuiu  Rcgem." 

This  Proclamation  was  published  by  lord 
Windsor  upon  his  arrival;  but  nothing  else 
material  arises  out  of  his  short  administration 
worth  notice:  for  be  staid  but  two  months; 
and  left  the  island,  and  the  execution  of  his 
commission,  to  sir  Chsrles  Lyttleton,  who  had 
been  appointed  lieutenant  governor,  and  who 
governed  with  the  advice  of  a  council  of  twelve 
appointed  by  himself,  and  called  an  assembly 

*  Fee  and  common  socage,  paying  a  trifling 
quit  rent  for  every  hundred  acres  yearly  to  the 
crown. 
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that  made  a  body  of  laws;  amongst  which  was 
one  for  raising  a  revenue. 

Nothing,  however,  which  appears  to  be  ma- 
terial, us  to  the  form  of  the  constitution,  oc- 
^  curred  during  his  administration,  which  con- 
'  tinned  about  twenty  months ;  when  he  was 
superseded  by  the  arrival  of  sir  Thomas  Mody- 
ford, who  was  appointed  governor  in  chief  by 
a  commission  under  the  great  seal,  which  em- 
powered him  either  to  constitute,  bv  his  own 
authority,  a  privy  council  of  twelve  persons,  or 
to  continue  the  old  one,  and  to  alter,  change, 
or  augment  it  as  he  thought  proper ;  to  create 
judicatories;  and  make  laws,  orders,  and  con- 
stitutions, provided  they  did  not  extend  to 
take  away  any  right  of  freehold,  or  the  interest 
of  any  person  in  their  rights  or  freeholds,  goods 
or  chattels,  and  that  they  were  transmitted  to 
his  majesty  for  allowance  or  disapprobation. 

He  was  further  empowered  to  command  and 
discipline  all  military  forces,  to  use  martial  law 
upon  persons  in  military  service,  and  establish 
articles  of  war ;  to  create  courts  of  admiralty, 
according  to  such  authority  as  he  should  re- 
ceive from  the  lord  high  *  admiral ;  to  erect 
forts  and  fortifications;  to  establish  ports, 
cities,  towns,  boroughs,  And  villages ;  to  create 
manors  and .  lordships ;  to  grant  charters  to 
hold  fairs ;  to  take  surveys,  and  keep  records 
of  all  grants  of  lands,  under  such  moderate 
quit*  rents,  services,  and  acknowledgments  as 
he  should  thank  fit ;  and  to  prescribe  terms  of 
cultivation  ;  and  grants  so  made  under  (be  seal, 
and  enrolled,  were  to  be  good  and  valid 
against  the  crown ;  to  grant  commissions  for 
finding  out  new  trades ;  to  pardon  all  offences 
except  murder  and  treason,  and  in  these  cases 
to  reprieve  for  twelvemonths. 

He  was  also  empowered)  with  the  advice  of 
the  majority  of  council,  to  frame  a  method  for 
establishing  general  assemblies,  and  from  time 
to  time  to  call  such  assemblies  together,  and 
with  their  consent,  to  pass  all  manner  of  laws, 
reserving  to  himself  a  negative  voice ;  as  also, 
upon  imminent  occasions,  to  levy  money. 
These  laws  not  to  extend  to  taking  away  any 
one's  freehold,  or  to  the  loss  of  a  member,  and 
to  be  in  force  only  two  years,  unless  approved 
and  confirmed  bv  the  crown. 

This  commission  appoints  a  salary  to  the 
governor,  of  one  thousand  pounds  per  annum, 
payable  out  of  the  exchequer. 

The  instructions,  which  consist  of  twenty  ar- 
ticles, relate  to  the  encouragement  to  be  given 
to  planters  to  come  from  the  other  colonies ; 
to  the  allowance  settled  upon  himself  and  the 
other  officers;  and  extend  to  most  of  the  points 
contained  in  lord  Windsor's  instructions  *  but 
direct,  that  the  measure  of  setting  out  the 
400,000  acres,  as  a  royal  demesne  shall  be 
suspended ;  that  no  duties  shall  be  laid  in  the 
island  upon  the  import  or  export  of  any  goods, 
lor  31  years,  nor  shall  any  duty  be  laid  here 
upon  the  produce  of  Jamaica  for  fiwt  years. 

By  these  instructions  it  appears,  that  the 
crown  allowed  8»500l.  per  annum  for  the  tup- 
port  of  government;   and  what  was  wanted 


over  and  above,  was  to-  be  made  good  by  a 
duty  en  strong  liqoors,  either  made  or  import- 
ed, to  be  levied  by  the  authority -of  the  governor 
and  council. 

.  In  July,  1664,  sir  Thomas  Modyford  issued 
writs  for  electing  two  assembly-men  for  each 
parish ;  which  assembly  met  in  October  follow- 
ing. 

It  does  not  appear  that  this  assembly  sat 
above  a  mofath  or  two,  .before  they  were  dis- 
solved ;  but,  during  their  sessions,  they  passed 
a  body  of  laws,  which  was  transmitted  to  the 
Lord  Chancellor  to  be  laid  before  the  crowo  ; 
but  which  were  not  confirmed. 

In  1670  sir  Thomas  Modyford  was  recalled, 
and  sir  Thomas  Lynch  appointed  lieutenant- 
governor  and  commander^  in  chief,  with  the 
same  powers  as  sir  Thomas  Modyford  had. 

On  the  1st  of  December,  1671,  he  issued 
writs  for  calling  an  assembly  to  consist  of  two 
persons  for  each  parish ;  which  met  on  the  8th 
of  January  and  sat  till  June  following,  when 
the  governor  dissolved  tbem,  after  having  pass- 
ed a  body  of  laws,  which  were  transmitted  te 
England  but  were  not  confirmed. 

In  May,  1673,  sir  Thomas  Lynch  caked 
another  assembly ;  but  dissolved  it  after  sitting 
only  a  few  days ;  and  in  January  following,  s 
new  assembly  was  called,  which  met  the  18ta 
February ;  and  on  the  14th  of  March  a  ne» 
body  of  lairs  was  passed,  which  were  trass- 
mitted  to  England,  but  not  confirmed  by  1st 
crown. 

On  the  3d  of  December,  1674,  lord  Vaughn 
was  appointed  governor  of  Jamaica,  A  cons- 
cil,  consisting  of  twelve  persons,  was  named  a 
tbe  commission,  with  power  to  him  to  expel  or 
suspend  anyone  of  them,  and  in  case  of  vacas- 
cies  to  fill  op  the  council  to  ninev  He  was  ah* 
empowered  to  call  assemblies,  accordiog  to  tat 
usage  of  the  island ;  and  with  the  council  ana 
assembly,  to  pass  laws,  which  laws  were  to  se 
in  force  for  two  years,  unless  the  crown's  plea- 
sure was  in  tbe  mean*  time  signified  to  tbe  con- 
trary, and  no  longer,  except  they  were  approves 
and  confirmed  within  that  time.  In  tbe  paw- 
ing of  these  laws,  the  governor  was  to  nave  s 
negative  voice,  and  to  dissolve  any  assembly 
as  he  should  think  proper. 

Upon  lord  Vaughan  s  arrival  in  his  govern- 
ment, he  called  an  assembly,  which  met  on  ths 
96th  of  April,  167$,  and  passed  a  new  body  of 
lows. 

It  does  not  appear  when  this  assembly  was 
dissolved ;    but  in  March,  1676-7,  writs  vert 
issued  for  a  new  assembly,  which  met  on  the 
S6tb  of  that  month ;  and  having  passed  several  ; 
other  laws,  they  were  dissolved  oo  the  96th  of  i 
Jul v  e   and  the  laws  passed  by  both  assemblies  i 
having  been  transmitted  to  England,  the  coiio-  l 
cil  took  them  into  their  consideraiion,  and  i 
after  frequent  deliberations  upon  them,  and 
many  alterations  proposed,  they  were  referred 
with  the  council's  observations  upon  them,  to 
the  Attorney  General,  to  consider  thereof  and 
to/orm  a  new  body  of  laws  for  the  good  go- 
vernment of  this  island. 
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With  these  laws,  the  council  took  into  con- 
sideration the  state  and  constitution  of  Jamai- 
ca, and  made  two  Reports  apon  it.  [See  the 
two  first  Articles  in  the  Case  below.] 

These  Reports  having  been  confirmed,  a  com- 
mission passed  the  areat  seal,  constituting  lord 
Carlisle  governor  ot  Jamaica  ;  by  which  and 
by  the  instructions  annexed  thereto,  [See  the 
third  and  fourth  Articles  in  the  Case  below.] 
the  form  of  government  proposed  in  the  coun- 
cil's report  was  adopted  and  established  * 

Upon  lord  Carlisle's  arrival  in  his  govern- 
ment, he  found  the  people  very  much  dissatis- 
fied with,  and  averse  to  this  new  form  of  go- 
vernment ;  as  will  better  appear  by  his  letters, 
[inserted  in  the  Case  below.] 

The  right  honourable  the  Lords  of  the  Com- 
mittee for  trade  .and  plantations  having  this 
day  presented  to  the  Board  the  ensuing  Re- 
port, vii. 


May  it  please  your  majesty ; 
We  having,  according  to  the  trust  reposed 
in  us  in  reference  to   your  majesty's  planta- 
tions, taken  into  consideration  the  present  state 
and  government  of  the  island  of  Jamaica,!  p&r- 

*  "In  the  beginning  of  1678,"  says  Ed* 
wards,  "a  new  system  of  legislation  was 
adopted  for  Jamaica.  This  system  was  nearly 
founded  on  the  plan  of  the  Irish  constitution 
under  Poyning's  act ;  and  in  order  to  enforce 
it,  the  earl  of  Carlisle  was  appointed  chief  go- 
vernor of  the  island.  The  privy  council  of 
England  prepared  a  code  of  laws,  and  a  bill  for 
setUiog  a  perpetual  revenue  on  the  crown, 
which  his  lordship  was  to  offer  to  the  assembly ; 
requiring  them  at  the  same  time  to  adopt  the 
whole  code  without  any  amendment  or  altera- 
tion. The  heads  of  all  bills,  except  those  re- 
lating  to  money,  were  to  be  sent  to  bis  majesty 
after  they  had  been  suggested  by  the  governor 
and  council ;  if  the  king  approved  them,  they 
were  to  be  returned  under  the  great  seal,  in  the 
form  of  laws,  and  passed  by  the  general  assem- 
bly ;  which  was  to  be  convened  for  no  other 
purpose  than  that,  and  voting  the  usual  sup- 
plies, special  orders  from  England  beiug  ex- 
cepted. 

"  The  most  probable  opinion  respecting  the 
origin  of  this  project  seems  to  be  this.  In  the 
year  1663,  the  assembly  of  Barbadoes  were 
persunded  by  very  unlawful  means,  as  will  be 
shewn  hereafter,  to  grant  a  perpetual  revenue 
to  the  crown,  of  ibnr  and  a  half  per  cent,  on 
the  gross  produce  of  that  island.  The  Jamaica 
planters  steadily  refused  to  submit  to  a  similar 
imposition ;  and  this,  it  is  likely,  suggested  in 
the  mind  of  the  king  the  idea  of  depriving 
them  of  their  constitutional  franchises,  as  a  pu- 
nishment for  their  non-compliance.  Fortu- 
nately,- however,  neither  secret  intrigue  nor 
?pen  violence  was  attended  wjth  success." 

-f*  As  to  the  operation  of  the  laws  of  Eng- 
Isusd  within  Colonies  conquered  by  the  arms 
»f  England,  See  the  Case  of  Hall  v.  Campbell 
i.  s>-  1774,  end  the  Notes  to  that  Case,  iitfru. 


ticularly  such  matters  as,  from  the  nature  of 
affairs  as  they  now  stand  there,  we  have  judged  . 
necessary  to  be  recommended  to  the  right  bo-, 
nourable  the  earl  of  Carlisle,  whom  your  ma-  ' 
jesty  has  been  pleased  to  nominate  and  consti- 
tute governor  of  the  said  island  ;  and  having, 
after  several  meetings,  agreed  upon  the  follow- 
ing particulars,  we  most  humbly  crave  leave  to 
lay  them  before  your  majesty,  for  your  royal 
determination. 

The  first  point  that  did  occur,  most  worthy 
to  be  considered  by  us,  was  the  power  and 
manner  of  enacting  laws  for  the  civil,  military, 
and  ecclesiastical  government;  and  upon  taking 
a  view  of  what  has  been  practised,  since  your 
majesty's  happy  restoration  in  the  legislation,  we 
find,  that  the  methods  and  authorities,  for 
the  framing  and  ordaining  the  said  laws, 
have  been  only  such  as  were  directed  by 
your  royal  commission  unto  your  majesty's 
several  governors,  or  prescribed  by  the  instruc- 
tions given  them  from  time  to  time;  and  that 
as  the  constitution  and  exigency  of  affairs  have 
often  changed,  so  your  majesty  has  thought  fit 
variously  to  adapt  your  royal  orders  thereunto; 
and  by  the  last  commission,  given  unto  the 
lord  Vauehan,  your  majesty  was  pleased  to 
empower  hi*  lordship,  with  the  advice  of  your 
majesty's  council,  from  tin:?  to  time  to  summon 
general  assemblies  of  freeholders,  who  have 
authority,  with  the  advice  and  consent  of  the 
governor  and  council,  to  make  arid  ordain  laws 
for  the  government  of  the  island;  which  Id*?** 
are  to  be  in  force  for  the  space  of  two  yean,' 
except  in  the  mean  time  your  majesty's  plea* 
sore  be  signified  to  the  contrary ;  and  no  longer, 
unless  they  be  confirmed  by  your  majesty 
within  that  time.  Having,  therefore,  directed 
our  thoughts  towards  the  consequences  and 
effects,  which  have  been  produced  or  may  arise 
from  this  authority  derived  unto  the  said  free- 
holders and  planters,  which  we  observe' to  have  - 
received  a  daily  increase  by  the  resolutions 
they  have  taken,  less  agreeable  to  your  ma- 
jesty's intention,  we  do  most  humbly  offer  our 
opinions,  that  the  laws  transmitted  by  the  lord 
Vaughan,  which  are  now  under  consideration 
in  order  to  be  enacted  by  your  majesty,  may 
be  entrusted  in  the  hands  of  the  earl  of  Carlisle, 
who,  upon  his  arrival  in  the  island,  may  offer 
them  unto  the  next  assembly,  that  they  may 
be  consented  unto  as  laws  originally  coming 
from  your  majesty ;  and  that,  for  the  future, 
no  legislative  assembly  be  called  without  your 
majesty's  special  directions;  but  that  upon 
emergencies,  the  governor  do  acquaint  your 
majesty  by  letters,  with  the  necessity  of  calling 
such  an  assembly,  and  pray  your  majesty's 
consent  and  directions  for  their  meeting;  and 
at  the  same  time  do  present  unto  your  majesty 
a  scheme  of  such  acts  as  he  shall  think  fit  and 
necessary,  that  your  majesty  may  take  the 
same  into  consideration,  and  return  them  in 
the  form  ^wherein  your  majesty  shall  think  fit 
that  tbey  be  enacted ;  that  the  governor,  upon 
receipt  of  your  majesty's  commands,  shall  tbea 
summon  au  assembly,  and  propose  th*  saM . 
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laws  for  their  consent,  so  that  the  sane  method, 
-  in  legislative  matters,  be  made  use  of  ia  Ja- 
maica, as  in  Ireland,  according  to  the  form 
prescribed  by  Poyning's  law ;  and  that  there- 
fore the  present  style  of  enacting  laws,  By  the 
governor,  council,'  and  representatives  of  the 
Commons  .assembled,  be  converted  into  the 
style  of,  Be  it  enacted  by  the  king's  most  ex- 
cellent majesty,  by  and  with  the  consent  of  the 
General  Assembly. 

We  are  further  of  opinion,  that  no  escheats, 
fines,  forfeitures,  or  penalties,  be  mentioned  in 
the  said  laws,  to  be  applied  10  the  public  use 
of  the  island  ;  and  that  your  majesty  do  in- 
struct your  governor  to  dispose  thereof  for  the 
support  of  the  government.  It  is  also  our 
opinion,  that  in  all  laws  for  levying  of  money, 
and  raising  a  public  revenue,  the  clauses 
whereby  the  said  levies  are  appropriated  unto 
the  public  use  of  the  island,  without  any  men- 
tion made  of  your  majesty,  or  unto  your  ma- 
jesty for  the  said  public  use,  are  so  far  dero- 
gatory to  your  majesty's  right  of  sovereignty, 
that  they  ought  to  be,  for  the  future,  altered 
and  made  agreeable  to  the  style  of  England. 

We  do  likewise  offer  it  unto  your  majesty  as 
necessary,  that  no  minister  be  received  in  Ja- 
maica without  licence  from  the  right  reverend 
the  lord  bishop  of  London;  and  that  none 
having  his  lordship's  licence  be  rejected, 
without  sufficient  cause  alledged ;  as  also, 
that  in  the  direction  of  all  church  affairs,  the 
minister  be  admitted  into  the  respective  ves- 
tries. 

And  whereas  it  has  upon  some  occasions 
proved  inconvenient,  that  the  members  of  the 
council  have  been  constituted  by  your  ma- 
jesty's commission;  we  are  of  opinion*  that 
Sot  the  future,  they  be  only  named  in  the  in- 
structions of  the  governor ;  for  the  strength- 
ening of  whose  authority  under  your  majesty, 
we  do  offer,  that  he  may  have  power  to  suspend 
any  of  the  said  members,  if  he  see  just  cause, 
without  receiving  the  advice  and  conseut  of  the 
council ;  and  also,  that  none  of  the  said  mem- 
bers so  suspended,  or  by  your  majesty's  order 
displaced,  from  that  trust,  may  be  permitted 
to  be  received  into  the  General  Assembly. 

And  Whereas  nothing  can  contribute  more  to 
the  welfare  of  your  majesty's  island,  than  that 
all  means  be  found  out  for  the  increase  of 
trade ;  we  do  offer,  for  the  encouragement 
thereof,  that  a  mint  be  allowed  in  Jamaica,  in 
such  manner  that  no  prejudice  do  arise  unto 
your  majesty's  other  dominions,  or  that  what 
bullion  is  brought  from  thence  may  be  coined 
herein  England;  provided  that  all  such  coins 
may  bear  your  majesty's'  royal  superscription, 
and  not  be  imposed  in  payment  elsewhere.— 
All  wffch,  &c. 

Finch,  F*t700tfB»tiRY, 

Dauby,  Cbavxn, 

WOR0ESt£a,      H.  COVBNTRY, 

Essex,  Tho.  Dotinnx. 

His  majesty,  taking  the  same  into  considera- 
tion, wit  pleated  to  approve  thereof ;  and  did 
orisr,  7aat  the  ns^lhooovraMe  Jfr.  Secretary 


|  Coventry  do  prepare  a  commission  and  instruc- 
tions for  his  majesty's  royal  signature,  for 
the  earl  of  Carlisle,  according  to  the  tenor  of 
the  said  report. 

At  the  Court  at  Whitehall,  Feb.  15, 1677-8. 

Present,  the  King's  most  excellent  Majesty  in 
Council.  Upon  reading  this  day  at  the 
Board,  a  Report  from  the  Right  Hon.  the 
Lords  of  the  Committee  for  Trade"  and 
Plantations,  in  the  words  following: 

May  it  please  your  majesty;  Having  re- 
ceived, on  the  12th  of  January  last  past,  from 
the  Tight  honourable  Mr.  Secretary  Coventry, 
a  Draft  of  a  Commission  and  Instructions  for 
the  earl  of  Carlisle,  whom  your  majesty  has  ap- 
pointed to  be  your  governor  of  Jamaica,  and 
having,  after  several  additions  and  alterations, 
remitted  the  same  unto  Mr.  Secretary  Coven- 
try on  the  2d  instant,  we  crave  leave  to  offer  to 
your  majesty  the  most  material  points  which 
did  occur  unto  us  upon  perusal  of  the  said 
draft ;  which  are  as  folio  wet  h  : 

1.  As  we  are  of  opiuion  that  all  members  of 
council  in  Jamaica  may,  for  the  more  easy 
passing  of  laws,  be  admitted  into  the  assembly,  j 
if  duly  elected  by  the  freeholders;  so  «e  ] 
cannot  but  advise  your  majesty,  that  as  «eli 
the  members  of  tlie  said  council  suspended  J>j 
your  majesty's  governor,  as  tlie  members  dis- 
placed by  your  majesty,  may  be  rendered  inca- 
pable, during  such  suspension,  of  being  ad" 
milted  into  the  assembly. 

S.  That  although  your  majesty  has,  by  to  i 
order  of  the  16th  of  November  last  pair, 
thought  fit  that  no  assembly  be  called  without 
your  majesty's  especial  leave  and  directions; 
we  think  it  very  important,  for  your  majesty  > 
service,  and  safety  of  the  island,  that  in  case  of 
invasion,  rebellion,  or  some  other  very  urgent 
necessity,  your  majesty's  governor  may  hart 
power,  with  the  consent  of  the  assembly,  to 
pass  acts  for  raising  of  money,  to  answer  tk 
occasions  arising  by  such  argent  necessities. 

3.  That  whereas  hitherto,  within  your  ma- 
jesty's island  of  Jamaica,  the  Oaths  of  Alle- 
giance and  Supremacy  have  not  been  imposed 
on  persons  that  bear  any  part  of  the  govern- 
ment, except  the  members  and  officers  of  the 
council,  and  all  judges  and  justices ;  so,  fa* 
the  prevention  of  future  inconveniencies,  sad 
greater  assurance  of  loyalty  towards  your  ma- 
jesty, we  are  humbly  of  opinion,  that  all  per- 
sons elected  into  the  assembly  shall,  before 
their  sitting,  take  the  oaths  of  allegiance  and 
supremacy,  which  your  majesty9!  governor 
shall  commissi onate  fit  persons,  under  the  seal 
of  the  island,  to  administer  unto  them,  and 
that,  without  taking  the  said  oaths,  none  shall 
be  capable  of  sitting,  though  elected. 

We  have  likewise,  pursuant  to  your  majesty's 
orders,  prepared  a  body  of  laws,  such  as  the 
right  honourable  the  earl  of  Carlisle  may  be 
empowered  to  carry  with  him,  and  to  ofler 
unto  tlie  assembly  of  Jamaica  for  their  consent. 
Whereas  we  do  not  find,  sinew  yowaajettyV 
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happy  Restoration,  that  any  laws  transmitted 
from  your  majesty's  plantations,  .have  been 
confirmed  by  your  majesty,  either  under  the 
great  seal  of  England,  or  any  other  significa- 
tion of  your  majesty's  pleasure  (the  act  of  four 
and  a  naif  per  cent,  in  the  Caribbee  islands 
only  excepted,  which  was  confirmed  by  the 
order  of  council);  and  the  intended  method  of 
enacting  laws  in  Jamaica  hath  not  as  yet  been 
put  in  practice ;  we  humbly  crave  your  majes- 
ty's royal  determination,  whether  the  said  laws 
shall  pass  only  by  order  of  your  majesty  in 
council,  or  under  the  great  seal  of  England, 
that  we  may  accordingly  be  enabled  fitly  to 
present  them  unto  your  royal  view. — All  which, 
&c. 

His  majesty  was  pleased  to  order,  that  Mr. 
Secretary  Coventry  do  prepare  lord  Carlisle's 
commission  and  instructions  concerning  these 
matters  accordingly  :  and  as  for  the  laws  of  the 
said  island,  his.  majesty  by  an  order  of  the 
board,  hath  been  pleased  this  day  to  declare 
bis  pleasure,  that  they  shall  pass  under  the 
great  seal  of  England. 

Extract  of  King  Charles  the  Second's  Commit- 
sion  to  the  Earl  of  Carlisle. 

And  we  do  hereby  give  and  grant  unto  you, 
with  the  advice  and  consent  of  the  said  coun- 
cil, full  power  and  authority  from  time  to  time 
as  need  shall  require,  to  summon  or  call  gene- 
ral assemblies  of  the  freeholders  and  planters 
within  the  said  island,  and  other  the  territories 
under  your  government,  in  sneb  manner  and 
form  as  hath  been  formerly  practised  and  used 
in  the  said  island  of  Jamaica. 

And  our  will  and  pleasure  is  that  the  persons 
thereupon  duly  elected,  and  having  before  their 
sitting  taken  the  oaths  of  allegiance  and  supre- 
macy (which  you  shall  commissionate  fit  per- 
sons, under  the  seal  of  our  island,  to  adminis- 
ter ;  and  without  taking  which  none  shall  be 
capable  of  sitting,  though  elected)  shall  be  call- 
ed and  held  the  General  Assembly  of  the  said 
island  of  Jamaica,  and  other  the  territories 
thereon  depending ;  and  shall  have  full  power 
and  authority  to  agree  and  consent  unto  all 
such  statutes  and  ordinances  for  the  public 
peace,  welfare  and  good  government  of  the 
said  island,  and  other  the  territories  thereon 
depending,  the  people  and  inhabitants  thereof, 
and  such  others  as  shall  resort  thereunto,  and 
for  the  benefit  of  our  heirs  and  successors,  as 
having  been  by  you  with  the  advice  and  con- 
sent of  the  said  council,  framed  and  trans- 
mitted unto  us,  in  order  to  be  here  enacted  by 
our  giving  our  consent  thereunto,  shall  be  by 
us  approved  and  remitted  unto  you  under  our 
great  seal  of  England;  which  said  statutes, 
laws  and  ordinances,  are  to  be  by  you  framed 
as  near  as  conveniently  may  be,  to  the  laws  and 
statutes  of  our  kingdom  of  England. 

And  we  do  hereby  nevertheless,  authorise 
and  empower  you,  in  case  of  invasion,  rebel- 
lion or  some  very  great  necessity,  to  pass  an 
act  or  acts  by  and  with  the  consent  of  the  Ge- 
TOU  yi. 


neral  Assembly,  without  transmitting  the  sam* 
first  to  us,  to  raise  money  within  the  said 
island  and  the  territories  within  your  govern* 
ment,  to  answer  the  occasions  arising  by  such 
urgent  necessities. 

And  we  give  you  likewise  full  power  from 
time  to  time,  as  you  shall  judge  it  necessary, 
to  dissolve  all  General  Assemblies  as  aforesaid. 

Extract  of  King  Charles  the  Second's  Instruc- 
tions to  the  Earl  of  Carlisle. 

And  whereas  by  our  commission  we  have  di- 
rected, that  for  the  future  no  General  Assembly 
be  called  without  our  special  directions ;  but 
that  upon  occasion  you  do  acquaint  us  by  let- 
tei\\vith  the  necessity  of  calling  such  an  assem- 
bly, and  pray  our  consent  and  directions  for 
their  meeting;  you  shall  at  the  same  time 
transmit  unto  us,  with  the  advice  and  consent 
of  the  council,  a  draft  of  such  acts  as  you  shall 
think  fit  and  necessary  to  be  passed,  that  we 
may  take  the  same  into  our  consideration,  and 
return  them  in  the  form  we  shall  think  fit  to  be 
enacted  in  :  and  upon  the  receipt  of  our  com* 
mands,  you  shall  then  summon  an  assembly, 
and  propose  the  said  laws  for  their  consent. 

And  accordingly  we  have  ordered  to  be  de- 
livered unto  you  herewith,  a  certain  body  of 
laws  for  the  use  of  our  said  island,  framed  ia 
pursuance  of  other  laws  transmitted  unto  us  by 
former  governors,  with  such  alterations  and 
amendments  as  we  have  thought  fit,  with  the 
advice  of  our  privy-council  here ;  which  upou 
your  arrival  in  our  said  island,  you  shall  offer 
unto  the  next  assembly,  that  they  may  be  con* 
sented  to  and  enacted  as  laws  origiually  com- 
ing from  us. 

We  are  willing,  nevertheless,  that  in  case  of 
invasion,  rebellion  or  some  very  urgent  neces- 
sity, you  pass  an  act  or  acts  with  the  consent 
of  the  general  assembly,  without  transmitting 
the  same  first  unto  us,  to  raise  money  within 
the  said  island  and  the  territories  depending 
thereon,  to  answer  the  occasions  arising  by  such 
urgent  necessities. 

And  you  shall  take  care  that  the  present 
style  of  enacting  laws,  "  By  the  governor, 
council  and  representatives  of  the  Commons 
assembled,"  be  converted  into  the  style  of, 
"  Be  it  enacted  by  the  king's  most  excellent 
majesty,  by  and  with  the  consent  of  the  General 
Assembly/'  ... 

Extract  of  a  Letter  from  the  Earl  of  Carlisle 
to  Mr,  Secretary  Coventry. 

I  have  spoken  with  several  of  the  council, 
and^find  some  of  them  much  dissatisfied  at  the 
alterations  in  the  laws  and  manner  of  passing 
them,  pai:icularly  *at  the  latter  part  of  the 
clause  in  the  militia  bill :  *  but  that  in  all  things 
'  he  may,  upon  all  occasions  or  emergencies, 
'  act  as  captain-general  and  governor  in  chief, 
*  according  to  and  in  pursuance  of  all  the 
'  powers  and  authorities  given  unto  him  by  his  < 
1  majesty's  commission ;  any  thing  in  this  case 
1  or  any  other  to  the  contrary  in  any  wise  not- 
'  withstanding ;'  which  they  are  jealous  of,  lest 
4S 
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that  thereby  they  shall  make  it  legal  to  exe- 
cute all  instructions  that  either  are  or  shall  be 
sent  to  me,  or  any  other  succeeding  governor ; 
which  scrapie  might  easily  be  avoided,  hut 
that  the  great  seal  being  affixed  to  the  laws,  I 
have  no  power  to  make  alteration,  which  J 
might  have  done,  both  to  their  satisfaction  and 
the  preservation  of  the  king's  rights.  The  act 
for  the  revenue  ton,  T  fear,  will  not  without 
difficulty  pass ;  but  1  shall  endeavour  all  I  can 
to  bring  them  to  pass,  for  which  I  have  greater 
inducements  than  my  being  here,  without  any 
hopes  from  the  present  state  of  the  treasury, 
which  is  exhausted  and  in  debt  for  their  new 
fortifications. 

Copy  of  a  Letter  to  Mr.  Secretary  Coventry 
from  the  Earl  of  Carlisle. 

St.  Jago,  Sept.  11,1678. 

Sir ; — The  assembly  met  on  the  2nd  instant, 
and,  I  find,  are  so  dissatisfied  with  the  altera- 
tion of  the  government,  that  I  question  whe- 
ther they  will  pass  any  of  these  laws:  they 
have  objections  against  several  of  them ;  as 
she  act  for  the  revenue  that  is  perpetual,  and 
may  be  diverted :  they  are  nettled  at  the  ex- 
pression in  the  preamble,  that  the  revenue  was 
raised  by  the  governor  and  council :  and 
thoogh  they  cannot  deny  it  to  be  tiuth,  yet 
they  say  that  council  was  elected  by  the  peo- 
ple, and  though  continued  under  the  name  of  a 
council,  yet  was  in  effect  an  assembly  or  repre- 
sentative of  the  people. 

I  have  given  into  their  hands  a  copy  of  that 
act  and  fourteen  more,  and  gave  them  liberty 
to  compare  them  with  the  original.  The  act  of 
militia,  and  some  others,  I  keep  by  me,  till  I 
see  what  they  will  do  with  those  they  have. 
All  the  acts  are  not  yet  transcribed;  for  bnt 
one  man  can  write  at  a  time,  and  they  are 
bulky ;  but  I  have  enough  to  keep  them  em- 
ployed. The  Speaker  came  to*  me  on  Saturday, 
to  desire  liberty  to  adjourn  for  a  few  days, 
,  which  I  consented  to,  and  they  adjourned  till 
Thursday  morning.  Lieut,  col.  Beeston  is 
Speaker,  whom  I  recommended  to  them  upou 
sir  H.  Morgan's  assurances  that  he  would  be- 
have himself  well.  He  bath  the  general  repute 
•fan  honest  and  discreet  gentleman,  though  he 
signed  the  order  about  the  privateer,  at  which 
to  much  offence  was  taken ;  but  I  am  satisfied 
he  was  no  further  faulty,  than  in  complying 
with  the  directions  of  the  assembly ;  and  I  the 
rather  proposed  him  (whom  they  had  a  mind 
to  chuse)  to  gain  the  point  quietly  of  recom- 
mending, which  my  lord  Vaughan,  I  am  told, 
neglected  to  do. 

The  assembly  appointed  a  committee  to 
compare  these  laws  with  their  former:  It  is 
said  they  differ  in  many  things,  especially  from 
those  laws  last  sent  from  lord  Vaughan,  which 
are  most  usefully  framed  for  their  present 
benefit. 

Popular  discourses  prevail  here  as  well  as  in 

England ;  and  I  find  a  few  men's  notions  have 

taken  such  place  with  the  leading  men  of  the 

assembly,  that  they  rather  set  themselves  to 
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frame  arguments  against  the  present  constitu- 
tion, than  to  accommodate  things  under  it.  i 
cannot  yet  tell  yon  what  course  I  shall  take  to 
remove  this  difficulty:  bat  I  will  do  the  best  I 
can.  I  find  one  of  the  council  more  faulty  m 
this,  than  any  man  in  the  island,  bar  am  un- 
willing to  name  him,  till  I  have  tried  the  ut- 
most to  reclaim  him. 

Whilst  we  nre  here  busy  about  small  mat- 
ters, I  doubt  your  hands  are  full  of  greater  and 
may  therefore  forget  us.  We  hear  the  French 
and  Dutch  are  agreed.    I  am,  air,  be. 

Carlisle. 

Extract  of  a  Letter  from  the  Earl  mf  Carlisle 
to  the  Committee. 

My  lords;  I  have  met  with  the  difficulties, 
here  I  foresaw,  but  could  neither  avoid  nor  pre- 
vent in  England.  The  general  assembly  meet- 
ing the  2d  of  .September  last,  I  recommended 
and  sent  to  them  the  several  bills  I  brought 
over  under  the  great  seal  of  England,  for  their 
consent  to  be  enacted ;  but  being  much  dis- 
satisfied at  the  new  frame  of  government,  and 
their  losing  their  deliberative  part  of  power  in 
altering  and  amending,  they  would  not  pass 
any  one  of  them,  but  threw  them  all  out ;  but 
prepared  an  address,  with  a  bill  of  impost 
upou  wines  and  other  strong  liquors  for  one 
year,  without  giving  me  notice  thereof,  in  such 
terms  and  form  as  was  not  fit  for  me  to  pass  it: 
but  afterwards  changing  the  style  of  enacting, 
as  directed  in  my,  instructions,  with  some  other 
amendments  to  this  bill,  the  public  necessities 
of  the  island,  having  contracted  many  debts 
from  new  fortifications,  and  salaries  already 
due  requiring  it;  I  gave  the  royal  assent;  and 
then,  on  the  12th  this  instant  October,  I  dis- 
solved them.  My  earnest  suit  to  all  your  lord- 
ships is,  that  you  will  please  to  have  me  in 
your  thoughts,  and  the  present  state  of  this 
colony  under  your  lordships'  consideration,  for 
some  expedient  which  may  be  elucidatory  to 
the  power  given  me  by  my  commission  and  in- 
structions, which  may  quiet  the  minds  of  per- 
sons generally  dissatisfied  in  this  island,  which 
is  most  certainly  under  the  greatest  hopes  of  all 
the  islands  in  the  West  Indies,  and  therefore 
most  fit  for  to  be  encouraged  with  the  king's 
countenance  and  support,  with  good  and  ac- 
ceptable laws. 

What  bills  I  shall  send  to  Mr.  Secretary 
Coventry,  I  pray  may  be  speedily  dispatched, 
when  brought  before  your  lordships,  and  re- 
ceived, and  ordered  to  bepassed  through  all 
offices  without  delay,  being  in  part  of  what  h 
so  very  much  wanting  towards  the  support  of 
the  good  government  of  this  island. 

Copy  of  a  Letter  from  the  Earl  of  Carlisle  to 
the  Committee. 

My  lords;  A  fortnight  ago  I  gave  you  an 
account  upon  what  terms  I  had  parted  with  the 
assembly.  I  have  since  thoroughly  considered 
of  what  might  in  this  place  most  conduce  to  his 
majesty's  service,  and  could  not  think  of  any 
better  expedient  tlmn  to  send  the  bearer,  Mr. 
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Atkinson,  to  wait  upon  your  lordships.  He 
was  secretary  to  sir  Thomas  Lynch  and  my 
lord  Vaughan,  and  lias  been  enough  acquaint- 
ed with  all  my  proceedings  since  my  arrival, 
30  is  perfectly  able  to  satisfy  your  lordships  in 
any  thing  you  may  desire  to  Know  concerning 
the  place,  and  to  lay  before  you  all  the  several 
interests  of  his  majesty  relating  to  it. 

My  lords,  I  find  that  the  present  form  ap- 
pointed for  the  making,  and  passing  of  laws, 
considering  the  distance  of  the  place,  is  very 
impracticable,  besides  very  distasteful  to  the 
sense  of  the  people  here,  as  you  may  observe 
by  the  asssecubly's  address  to  me ;  and  if  your 
lordships  will  please  to  move  bis  majesty  to 
send  me  a  general  instruction  to  call  another 
assembly,  and  to  re-enact  and  make  what  laws 
are  fit  for  this  place,  I  could  then  order  the 
matter  to  conclude  effectually  to  his  majesty's 
service.  I  have,  by  Mr/  Atkinson,  sent  you 
the  drafts  of  such  bills  as  are  the  mos^  funda- 
mental, and  chiefly  concern  his  majesty's  in- 
terest; and  I  do  assure  you  that  I  will  not,  in 
any  material  point,  vary  from  them.  He  will, 
when  your  lordfahips  order  him  to  attend  you, 
lay  them  all  before  you,  and  I  believe,  give 
your  lordships  such  thorough  satisfaction,  that 
you  will  rest  assured  that  what  I  desire  is  for 
his  majesty's  service,  and  that  J  shall  be  enough 
enabled  by  it  to  settle  every  thing  upon  so  good 
a  foundation,  that  neither  his  majesty  nor  your 
lordships  will  ever  repent  of  having  made  any 
deference  to  my  opinion.  In  it,  my  lords, 
much  success  depends  upon  the  dispatch,  and 
of  the  circumstances  Mr.  Atkinson  will  give 
you  an  account.  His  business  is  wholly  to  at* 
tend  ypur  lordships,  and,  i  believe,  he  will  al- 
'  ways  be  in  the  way.  He  has  prayed  me  to 
intercede  whh  your  lordships  to  excuse  what 
errors  he  may  commit  as  having  been  a  West 
Indian  for  these  eigbt  years  past :  and  do  on 
his  behalf  beg  that  favour  of  your  lordships ; 
but  hope  that  he  will  prove  so  discreet,  as  to 
give  your  lordships  no  manner  of  offence.  I 
thought  it  the  readiest  and  best  way  to  have  all 
things  rightly  understood,  and  do  hope  that  is- 
sue will  be  produced  from  it. 

I  am  your  lordships'  most  humble 

And  obedient  servant, 
St.  Jago  de  la  Vega,  Nov.  lp*78.      Carlisle. 

Extract  of  a  Letter  /row  the  Earl  of  Carlith 
to  Mr.  Secretary  Coventry. 
On   the  2d  cf  September  last,  the  central 
assebly  met;  but  undc*  »o  much  dissatisfaction, 
from  the  new  frame  of  government,  and  thejr 
losing  their  deliberate  part  of  power  in  fram- 
ing, altering,  and  amending  laws,  that  they 
spent  near  a  fortnight  very   uneasily    about 
some  of  the  Jaws,  and  would  have  begun  with 
,  the  bill  of  revenue,  to  have  thrown  that  out 
.  first,  as  a  mark  of-  their  disallowing  the  new 
method  of  government,  being  so  highly  incens- 
ed that  the]  were  near  questioning  the  king's 
power  and  authority  to  d<»  it :  insomuch,  that 
I,  taking  the  maintenance  thereof  to  be  in  mj 
charge,  add  fotfipg  some  of  (he  council  equal- 


ly disgusted  at  the  change  of  government,  and 
foreseeing  that  it  was  like  to  encourage  discon- 
tent in  the  assembly  to  take  them  off  and  leave 
the  assembly  upon  their  humour  by  them-, 
selves,  I  thought  it  absolutely  necessary  to  put 
this  question  to  each  of  the  counsellors,  in  these 
words :  "  Do  you  submit,  and  consent  to  thia 
present  form  of  government,  which  his  majes- 
ty hath  been  pleased  to  order  for  this  island  of 
Jamaica?"  to  wnich  the  chief-justice,  col. 
Long,  refused  to  answer,  with  two  more,  col. 
Charles  Whitfield  and  col.  Thomas  Freeman. 
The  chief-justice  being  a  man  of  very  great  in- 
fluence upon  the  assembly,  I  presently  sus- 
pended, and  gave  the  other  two  (less  danger- 
ous) till  morning  to  consider  on  it ;  and  then 
the  chief-justice  sent  to  me  his  submission  under 
his  hand,  and  col.  Freeman  submitted ;  but 
col.  Charles  W bitfield,  otherwise  a  very  good 
man,  went  away  into  the  country. 

The  assembly  received  and  examined  all  the 
laws  I  brought  over,  and  drew  up  their  reasons 
against  passing  them;  of  each,  many  were  very 
frivolous,  and  the  best  was,  because  they  were 
notj  compared  with  and  amended  by  the  last 
laws  of  my  lord  Vaughan's,  now  with  you,  and 
received  some  two  days  before  my  coming 
away,  the  fleet  then  staying  in  the  Downs,  and 
my  departure  much  pressed  upon  the  expec- 
tation of  war.  These  reasons  against  the 
revenue  bill  T  answered  individually ;  but  no 
means  or  endeavours,  either  I  myself,  the* 
council,  or  both  could  use,  would  prevail  with 
them  to  pass  any  one  of  them ;  and  I  look  upon 
ttiis  to  he  their  chief  reason,  that  by  not  pass- 
ing them  they  might  the  better  shew  their  dis- 
like of  that  uew  way  of  government ;  though 
they  urge  this  for  their  enjoying  a  power  of  al- 
tering and  amending  laws,  the  necessity  of 
changing  them  as  often  as  occasions  cjo  require  ; 
and  the  distance  from  this  place  is  so  great, 
that,  before  the  king's  approbation  can  be  ob- 
tained to  a  law,  and  returned  hither,  it  may  be 
fit  for  the  public  good  either  to  lay  that  law 
aside,  or  much  to  change  and  alter  it ;  and 
indeed  in  this  part  of  the  objection  t  think  they 
are  in  the  rjghf,  for  that  they  will  want  tem- 
porary laws  till  the  colony  be  better  grown  i 
and  upon  thorough  consideration  of  the  whole 
matter  in  this  part,  I  am  of  opinion,  it  is  very 
adviseable  and  requisite  that  there  should  be 
leave  and  power  from  the  king  to  make  laws 
(not  relating  to  his.majesty's  power  or  preroga- 
tive) to  endure  for  some  term,  till  his  royal 
approbation  may  be  had  therein;  ana"  of  this  f 
do  earnestly  eptreat  your  care. 

Having  uted  all  methods  possible  with  the 
several  members  apart,  and  jointly  with  the 
body  of  the  assembly,  for  the  passing  the  laws, 
I  was,  after  many  conferences  and  debates, 
and  several  adjournments,  frustrated,  and 
they  threw  them  all  out.  Afterwards,  in  a 
full  bodv,  by  the  Speaker,  they  gave  me  the  in- 
closed address,  and  presented  to  me  a  bill  for 
a  public  impost,  prepared,  without  giving  ma 
notice  thereof,  in  such  terms  and  forms,  as  was 
uot  fit  for  me  to  pass  it  in ;  but  at  last  in  i 
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parts  consented  to  such  amendments  as  I  and 
the  council  thought  fit,  changing  the  style  of 
enacting,  as  directed  in  my  instructions,  but 
restraining  it  to  one  year,  from  a  fear  that,  if 
they  should  have  made  it  perpetual,  they 
should  be  assembled  no,  more,  but  be  governed 
by  governor  and  council,  as  they  were  in  col. 
D'Oyley's  time,  when  they  enacted  laws,  not' 
only  tor  the  revenue,  but  other  occasions,  by 
governor  and  council,  and  some  part  of  sir 
Charles  Lyttleton's  time,  as  appears  by  our 
conncii-book  upon  the  place ;  find  sir  Thomas 
Modyford  had  an  instruction  to  continue  this 
revenue  by  order  of  governor  and  council,  the 
Assembly  in  his  life  time  passing  it  perpetual ; 
and  in  sir  Thomas  Lynch's  time  the  assembly 
made  it  perpetual ;  but  for  want  of  the  king's 
consent,  they  both  are  fallen  ;  but  now,  the 
Assembly  say,  they  are  of  a  better  understand- 
ing than  to  give  the  reins  uut  their  own  hands. 

To  tliitf  bill,  the  island's  affairs  being  uuder 
great  pressures  from  public  debts  contracted 
for  the  new  fortifications,  and  salaries  already 
due,  I  gave  the  royal  assent :  and  then,  being 
the  12th  instant,  I  dissolved  them. 

Which  having  ckine,  and  not  being  satisfied 
with  the  behaviour  of  the  assembly  in  their 
proceedings  in  relation  to  the  government  I 
stood  charged  with,  most  of  them  being  in 
military  trusts,  I  put  this  question  to  each  of 
them :  "  Do  you  submit  to  this  form  of  go- 
vernment, which  his  majesty  hath  been  pleased 
to  order  for  this  "island  of  Jamaica  ?*  to  which 
several  of  them  neither  gave  me  a  dutiful  nor 
chearful  answer :  some  did,  and  at  this  some 
were  much  dissatisfied. 

May  it  please  your  Excellency;  We,  the- 
members  chosen  by  his  majesty's  writ  to  be  the 
general  assembly  for  this  his  island  of  Jamaica, 
So,  with  a  great  deal  of  thankfulness,  acknow- 
ledge the  princely  care  which  his  majesty  hath 
been  ever  pleased  to  huve  of  this  his  colony, 
and  of  which  your  excellency  hath  likewise 
given  to  us  very  late  and  fresh  assurances  :  and 
mi  obedience  to  his  majesty's  commands,  we 
have  perused  the  several  bills  which  your  excel- 
lency gave  us ;  and,  having  duly  examined  the 
matters  -contained  in  them,  there  being  divers 
fundamental  errors,  which  we  particularly  ob- 
served, and  did  cause*  them  to  be  entered  in 
our  Journal;  and  from  the  consideration  of 
them  we  cannot  but  reflect,  and  do  humbly 
beg  your  excellency  to  represent  unto  his  most 
sacred  majesty,  the  great  iocooveniencies 
which  are  like  to  redound  unto  tnis  bis  island 
by  this  method  and  manner  of  passing  of  laws, 
which  is  absolutely  impracticable,  and  will  not 
only  tend  to  the  great  discouragement  of  the 
present  planters,  but  likewise  put  a  very  fatal 
•top  to  any  further  prosecution  of  the  improve- 
ment of  this  place ;  there  being  nothing  that 
invites  people  more  to  settle  and  remove  their 
family  and  stocks  into  this  remote  part  of  the 
world,  than  the  assurance  tbey  have  always  of 
being  governed  in  such  manner  as  that  none  of 
their  rights  should  be  lost,  so  long  as  they  were 


within  the  dominions  of  the  kingdom  of  Eng- 
land :  nor  can  we  believe  that  bis  majesty 
would  have  made  this  alteration,  had  he  been 
truly  informed  of  his  own  interests,  and  of  that 
which  is  proper  and  natural  for  the  constitution 
of  this  island. 

My  lord,  you,  that  are  now  oar  governor, 
and  arc  upon  this  place,  cannot  but  distinguish 
both,  and  plainly  see  that  which,  at  great  dis- 
tance, is  impossible  to  be  known,  being  always 
distinguished  with  the  false  colours  of  interest 
and  design.  It  is  to  you  therefore  we  address 
ourselves ;  and  do  humbly  bee  you  to  assore  his 
majesty,  which  we  do  from  the  bottom  of  onr 
hearts  unfeignedly  declare,  that  we  are  his  tree, 
faithful,  and  loyal  subjects.  In  the  next  place, 
sir,  we  humbly  beg  you  to  lay  before  his  ma- 
jesty the  true  condition  of  this  island,  and  the 
several  circumstances  wherein  it  stands;  The 
situation  and  natural  advantages  of  the  place 
will  very  probably,  by  God*s  blessing,  make  it 
very  considerable.  It  were  pity,  therefore, 
that  any  stop  in  its  infancy  should  be  put  to  it, 
which  may  hinder  its  future  growth,  and  disap- 
point those  hopes  which  his  majesty  hath  ever 
Lad,  and  which  will  no  doubt  come  to  pass, 
that,  if  this  island  be  encouraged  by  good  go- 
vernment and  wholesome  laws,  it  will  effectually 
serve  very  many  interests,  both  of  his  majesty's 
crown  and  the  nation's  trade. 

Sir,  the  present  form  of  the  government,  as 
it  is  now  appointed,  has  these  plain  and  mani- 
fest inconveniences  in  it : 

1st.  That  the  distance  of  this  place  renders 
it  impossible  to  be  put  in  practice,  and  does 
not  in  any  manner  fall  under  the  same  consi- 
deration as  Ireland  does,  from  which,  we  con- 
clude, the  example  is  taken. 

2d.  The  nature  of  all  colonies  is  changeable, 
and  consequently  the  laws  must  be  adapted  to 
the  interest  of  the  place,  and  mast  alter  with  it. 

3d.  It  is  no  small  satisfaction,  thnt  the  peo- 
ple, by  their  representatives,  have  a  deliberative 
power  in  the  making  of  laws ;  the  negative,  and 
barely  resolving  power  being  not  according  to 
the  rights  of  Englishmen,  and  practised  no 
where  but  in  those  commonwealths  where 
aristocracy  prevails. 

4th.  This  manner  of  form  of  government 
brings  all  things  absolute,  and  pats  it  into  the 
power  of  a  governor  to  do  what  be  pleases ; 
which  is  not  his  majesty's  interest,  and  may  be 
a  temptation  for  even  good  men  to  commit 
great  partialities  and  errors. 

5th.  The  method  which  bas  been  always 
used,  both  in  this  island  and  all  other  colonies, 
in  the  making  of  laws,  was  a  greater  security 
to  his  majesty's  prerogative,  than  the  present 
form ;  for  a  governor  durst  not  consent  to  any 
thing  against  his  interest ;  and  if  be  did,  the 
signification  of  the  king's  pleasure  determined 
the  laws,  so  that  bis  majesty  bad  thereby  a 
double  negative. 

Thus,  sir,  we  have  truly  laid  before  your  ex* 
cellency  our  real  sense;  and  do  hope  that  your 
excellency,  being  thoroughly  satisfied  of  the 
mischiefs  which  will  certainly  arise  to  this  pmce, 


I3G9]       STATE  TRIALS,  30  Charles  II.  1678— tf  the  I$Lmd  qf  Jamaica.       [1370 


from  the  reasons  we  have  given,  will  in  that 
manner  represent  our  condition  to  his  miyesty, 
tl<at  he  may  be  thereby  induced  to  give  an  in- 
struction to  your  excellency,  to  pass  such  laws 
as  are  municipal  and  fit  for  us,  and  in  the  same 
manner  which  has  been  ever  practised  in  this 
island,  and  other  his  majesty's  colonies;  we 
having  no  other  claim  in  it  than  to  express  our 
duty  to  our  king,  and  our  unfeigned  service  and 
gratitude  to  your  excellency,  for  mediating  that 
which  is  so  much  for  his  majesty's  and  the 
island's  interest 

And  we  do  here  likewise  present  unto  your 
excellency  a  bill  for  raising  a  public  impost  unto 
his  majesty,  his  heirs  and  successors,  for  the 
support  of  this  his  government;  and  do  hereby 
beg  your  excellency  to  accept  of  it  as  a  real 
demonstration  of  our  loyalty  to  our  prince,  and 
service  to  your  excellency,  with  assurance  that 
we  sb^l,  upon  all  occasions,  be  ready  to  express 
such  further  testimonies  of  the  same  as  may  be 
suitable  to  our  duty  and  allegiapce. 

At  the  Court  at  Whitehall,  April  4, 1679. 

Present,  the  King's  most  excellent  majesty  in 
Council. 

Whereas  the  right  honourable  the  Lords  of 
the  committee  for  trade  and  plantations  did 
this  day  make  report  unto  his  majesty  in  coun- 
cil. 

.  That  having,  in  pursuance  of  his  majesty's 
order  considered  the  present  state  and  consti- 
tution of  Jamaica,  and  the  government  thereof, 
as  it  is  settled  by  his  majesty's  command,  their 
lordships  see  ho  reasons  why  any  alterations 
should  be  made  in  the  method  of  making  laws 
according  to  the  usage  of  Ireland,  for  which 
their  lordships  are  preparing  reasons  to  evince 
the  necessity  and  legality  of  the  same :  and 
that  whereas  a  ship  is  now  lying  in  the  Downs, 
bound  for  that  island,  tKeir  lordships  ad  vibe, 
that  the  right  honourable  Mr.  Secretary  Coven- 
try  do,  by  this  conveyance,  inform  the  earl  of 
Carlisle  of  his  majesty's  pleasure  herein,  with 
directions  that  nil  things  be  disposed  to  this 
end ;  and  that,  in  the  mean  time,  the  present 
laws  enacted  by  lord  Vaughan  be  continued 
by  proclamation  or  otherwise,  until  his  majes- 
ty's pleasure  be  further  known;  as  also  that  his 
lordship  do,  by  the  first  conveyance,  send  over 
an  authentic  copy  of  the  act  for  a  public  impost, 
lately  enacted  there,  according  to  his  lordship's 
instructions  for  matters  of  that  nature. 

His  majesty,  having  thought  fit  to  approve 
thereof,  was  pleased  to  order,  as  it  is  hereby 
ordered,  That  the  right  honourable  Mr.  Secre- 
tary Coventry  do  signify  his  majesty's  pleasure 
unto  the  earl  of  Carlisle,  according  to  the  said 
report. 

At  the  Court  at  Whitehall,  May  28,  1679. 

Prexnt,  the  Kzvg's  most  excellent  majesty  in 
Council. 

Whereas  there  was  this  day  read  at  the  board, 
»  Report  from  the  right  honourable  the  lords  of 


the  committee  for  trade  and  plantations,  in  the 
words  following,  riz. 

May  it  please  your  majesty  ;  We  have,  in 
obedience  to  your  majesty's  commands,  entered 
into  the  present  state  of  your  majesty's  island 
of  Jamaica,  in  order  to  propose  such  means  as 
may  put  an  end  to  the  great  discouragement 
your  majesty's  good  subjects  there  lie  under  by 
the  unsettled  condition  thereof,  occasioned  by 
the  refusal  of  the  laws  lately  offered  by  the  earl 
of  Carlisle  to  the  assembly  for  their  consent ; 
at  which  proceedings,  dissatisfaction  appears 
to  hare  risen  in  the  manner  following: 

By  the  commission  granted  by  your  majesty 
unto  the  lord  Vaughan  and  several  preceding 
governors,  it  was  your  royal  pleasure  to  entrust 
the  assembly  of  Jamaica  with  a  power  to  frame 
and  enact  laws  by  the  advice  and  consent  of  the 
governor  and  council ;  which  laws  were  to  con- 
tinue in  force  for  the  space  of  two  years,  and 
no  longer :  but  so  it  bath  happened,  that  your 
majesty,  finding  the  inconveniences  which  did 
attend  that  power  and  manner  of  making  laws, 
by  the  irregular,  violent,  and  unwarrantable 
proceedings  of  the  assembly,  was  pleased,  with 
advice  of  your  privy  council,  to  provide,  by  the 
earl  of  Carlisle's  commission,  that  no  laws 
should  be  enacted  in  Jamaica,  but  such  as  be- 
ing framed  by  the  governor  and  council,  and 
transmitted  unto  your  majesty  for  your  royal 
approbation,  were  afterwards  remitted  to  Ja- 
maica, and  consented  unto  by  the  assembly 
there ;  and  in  pursuance  thereof,  the  earl  of 
Carlisle  carried  over  a  body  of  laws  under  the 
great  seal  of  England ;  which  laws,  upon  his 
lordship's  arrival  there,  have  been  rejected  by 
the  general  assembly,  upon  grounds  and~ reasons 
contained  in  an  address  to  your  'majesty's  go 
vernor,  and  in  divers  letters  received  from  nis 
lordship  in  that  behalf. 

1st.  In  the  first  place,  we  find  they  are  unsa- 
tisfied with  the  clause  in  the  militia  bill,  where- 
by it  is  provided,  that  the  governor  may,  upon 
all  occasions  or  emergencies,  act  as  governor  in 
chief,  according  to  and  in  pursuance  of  all  the 
powers  and  authorities  given  unto  him  by  your 
majesty's  commission ;  fearing  that  thereby 
they  shall  make  it  legal  to  execute  all  instruc- 
tions that  either  are  or  shall  be  sent  your  ma- 
jesty's governor. 

9dly.  They  have  likewise  rejected  the  bill  for 
raising  a  public  revenue,  as  being  perpetual, 
and  liable  (as  they  say)  to  be  diverted. 

Sdly.  It  is  ohjeojfd,  that  the  said  laws  con- 
tain divers  fundamental  errors. 

4thly.  That  they  were  uot  compared  with, 
and  amended  by,  the  last  laws  sent  over  by  lord 
Vaughan. 

5thly.  That  the  distance  of  the  place  renders 
the  present  method  of  passing  laws  wholly  im- 
practicable. 

6thly.  That  the  nature  of  all  colonies  M 
changeable,  and  consequently  the  laws  must  be 
adapted  to  the  interest  of  the  place,  and  alter 
with  it. 

7thly.  That  thereby  they  lose  the  satisfaction 
I  of  a  deliberative  power  in  making  laws,         ' 
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8thly.  That  this  form  of  government  renders 
your  governor  absolute. 

9thly.  That  by  the  former  method  of  enact- 
ing laws,  your  majesty's  prerogative  was  better 
aecured.  ' 

These  being  the  objections  and  pretence*, 
Upon  which  the  assem bly  has,  with  so  much 
animosity,  proceeded  to  reject  those  bills  trans- 
mitted by  yonr  majesty,  we  cannot  but  offer, 
for  your  majesty's  information  and  satisfaction, 
such  a  short  answer  thereunto,  as  may  not  only 
give  a  testimony  of  the  unreasonableness  of 
their  proceedings,  but  also  furnish  your  gover- 
nor, wheu  occasion  shall  serve,  with  such  ar- 
guments, as  may  be  fit  tu  be  used  in  justification 
of  your  majesty's  commission  and  powers  grant- 
ed unto  him. 

Jat.  It  is  not  without  the  greatest  presump- 
tion, that  they  go  about  to  question  your  ma- 
jesty's power  of  the  militia  in  that  island,  since 
it  has  been  allowed  and  declared,  even  by  the 
laws  of  this  your  kingdom,  that  the  sole  su- 
preme government,  command  and  disposition 
of  the  militia,  and  of  all  forces  by  sea  and  land 
and  of  all  forts  and  places  of  strength,  is  re- 
siding in  your  majesty,  within  all  your  majesty's 
dominions. 

fid.  The  objection,  made  against  the  bill  for 
the  public  revenue,  hath  as  little  grouod,  since 
its  being  perpetual  is  no  more  than  what  was 
formerly  offered  by  them  unto  your  majesty, 
during  the  government  of  sir  Thomas  Lynch,  in 
the  same  measure  and  proportion  as  is  now 
proposed ;  nor  can  it  be  diverted,  since  provi- 
sion is  thereby  expressly  made,  that  the  same 
shall  be  for  the  better  support  of  that  govern- 
ment; besides,  that  it  is  not  suitable  to  the 
duty  and  modesty  of  subjects,  to  suspect  your 
majesty's  justice  or  care  for  the  government  of 
that  colony,  whose  settlement  and  preservation 
have  been  most  particularly  carried  on  by  your 
majesty's  tender  regard,  and  \>y  the  great  ex- 
pence  of  yaur  own  treasure. 

3d.  tt  cannot  with  any  truth  be  said,  that 
these  laws  contain  many  and  great  errors,  no- 
thing having  been  done  therein  but  in  pursu- 
ance of  former  laws,  at  divers  times  euacted  by 
die  assembly,  and  with  the  advice  of  your  ma- 
jesty's privy  council,  as  well  as  the  opinion  and 
approbation  of  your  attorney-general,  upon  pe- 
rusal of  the  same. 

4th.  To  the  fourth  objection  it  may  be  an- 
swered, thai  if  any  thing  bad  been  round  of 
moment  or  importance  jo  the  last  parcel  of 
laws  transmitted  by  the  lord  Vaughan,  your 
majesty's  tender  care  of  your  subjects'  welfare, 
would  have  been  such,  as  not  to  have  sent 
those  bills  imperfect,  or  defective  in  any  neces- 
sary matter. 

5th.  As  to  the  distance  of  the  place,  which 
renders  (as  they  say)  the  present  method  of 
making  laws  altogether  impracticable,  your 
majesty  having  been  pleased  to  regulate  the 
same,  by  the  advice  of  your  privy  council,  ac- 
cording to  the  usage  of  Ireland,  such  care  was 
taken,  as  that  no  law  might  be  wanting  which 
might  conduce  to  the  well-being  of  the  planta- 


tion, and  that  nothing- might  be  omitted  which 
in  all  former  governments  had  been  thought 
necessary ;  nor  is  it  likely  that  this  colony  is 
subject  to  greater  accidents  than  your  kingdom 
of  Ireland,  so  as  to  require  a  more  frequent  and 
sudden  change  of  laws,  in  other  cases  than  such 
as  are  already  provided  for  upon  emergencies, 
or  in  other  manner  than  is  directed  by  your 
majesty's  commission ;  whereby  the  inhabitants 
have  free  access  to  make  complaints  to  your 
governor  and  council,  of  any  defect  in  any  old 
law,  or  to  give  reasons  for  any  new  one,  which, 
being  modelled  by  the  governor  and  council 
into  form  of  law,  and  transmitted  unto  your 
majesty,  if  by  your  majesty  and  council  found 
reasonable,  may  be  transmitted  back  thither,  to 
be  enacted  accordingly. 

6th.  It  was  sufficiently  apparent  unto  your 
majesty,  that  laws  must  alter  with  the  iutere»t 
q(  the  place,  when  you  were  graciously  njeased 
to  lodge  such  a  power  in  that  government  as 
ini^ht  not  only  from  time  to  time,  with  your 
majesty's  approbation,  and  by  the  ad \  ice  both 
of  your  privy- council  here,  and  of  the  governor 
and  council  there,  enable  the  assembly  to 
enact  new  laws  answerable  to  their  growing  ne- 
cessities, but  even,  upon  urgent  occasions,  to 
provide,  by  raising  money,  for  the  security  of 
the  island,  without  attending  your  majesty's 
orders  or  consent. 

7  th.  It  is  not  to  be  doubted  but  toe  assem- 
bly have  endeavoured  to  grasp  all  power,  as 
well  as  that  of  a  deliberative  voice,  in  making 
laws;  but  how  far  they  have  thereby  en- 
trenched upon  your  majesty's  prerogative,  and 
exceeded  the  bounds  of  their  duty  and  loyalty, 
upon  this  pretence,  may  appear  by  their  late 
exorbitant  and  unwarrantable  proceedings  dur- 
ing the  government  of  the  lord  Vauchan,  in  or- 
dering and  signing  a  warrant  onto  the  marshal 
of  the  island,  yonr  majesty's  officer  of  justice, 
for  the  stopping  and  preventing  the  execution 
of  a  sentence  passed  according  to  the  ordinary 
forms  of  law,  upon  a  notorious  pirate,  and  dis- 
turber of  your  majesty's  peace :  and  they  hare 
further  taken  upon  them,  by  virtue  of  this  deli- 
berative power,  to  make  laws  contrary  to  those 
of  England,  and  to  imprison  your  majesty's 
subjects ;  nor  have  tbev  forborne  to  raise  mo- 
ney by  public  acts,  and  to  dispose  of  the  same 
according  to  their  will  and  pleasure,  without 
any  mention  made  of  your  majesty,  which  has 
never  in  like  case  been  practised  in  any  of 
your  majesty's  kingdoms.  How  far,  therefore, 
it  is  fit  to  intrust  them  with  a  power  which 
they  have  thus  abused,  and  to  which  they  have 
no  pretension  of  right,  was  the  subject  of  your 
majesty's  royal  commission,  whtn  you  were 
pleased  to  put  a  restraint  upon  those  enormities 
and  to  take  the  reins  of  government  into  your 
own  hands,  which  they  in  express  words  against 
their  duty  and  allegiance,  hare  challenged,  and 
refused  to  part  with. 

Qth.  It  cannot  with  any  truth  be  supposed, 
that,  by  the  present  form  of  government,  the 
governor  is  rendered  absolute,  since  he  is  now, 
morn  than  ever,   become   accountable  unto 
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your  majesty,  for  all  his  most  important  delibe- 
rations and  actions,  and  is  not  warranted  to  do 
any  thing  bat  according  to  law,  and  your  ma- 
jesty's commission  and  instructions,  given  by 
advice  of  your  privy  council. 

9th.  And  whether  your  majesty's  prerogative 
is  prejudiced  by  the  present  instructions,  is 
more  the  concernment  of  your  majesty,  and 
subject  of  your  own  care,  than  of  their  consi- 
derations. 

Lastly,  and  in  general,  we  humbly  conceive, 
that  it  would  be  a  great  satisfaction  to  your 
subjects  there  inhabiting,  and  an  invitation  to 
strangers,  when  they  shall  know  what  laws 
they  are  to  be  governed  by ;  and  a  great  ease 
to  the  planters,  not  to  be  continually  obliged  to 
attend  the  assemblies,  to  re-enact  old  laws, 
which  yonr  majesty  has  now  thought  fit,  in  a 
proper  form,  to  ascertain  and  establish;  where- 
as the  late  power  of  making  temporary  laws 
could  be  understood  to  be  of  no  longer  conti- 
nuance, than  until  such  wholesome  laws, 
founded  upon  so  many  years  experience,  should 
be  agreed  on  by  the  people,  and  finally  enacted 
by  your  majesty,  in  such  manner  as  hath  been 
practised  in  either  of  your  majesty's  dominions 
to  which  your  English  subjects  have  trans- 
planted themselves.  For  as  they  cannot  pre- 
tend to  further  privileges,  than  have  been 
granted  to  them,  either  by  charter,  or  some 
solemn  act  under  your  great  seal ;  so,  having 
from  the  first  beginning  of  that  plantation, 
been  governed  by  such  instructions  as'  were 
given  by  your  majesty  unto  your  governors,  ac- 
cording to  the  power  your  majesty  had  original- 
ly over  them,  and  which  you  have  by  no  one 
authentic  act  ever  yet  parted  with,  and  having 
never  had  any  other  right  to  assemblies,  than 
from  the  permission  of  (he  governors,  and  that 
only  temporary,  and  for  probation,  it  is  to 
be  wondered  how  they  should  presume  to  pro- 
voke your  majesty,  by  pretending  ,a  right  to 
that  which  hath  been  allowed  them  inertly  out 
of  favour,  and  discourage  your  majesty  from  fu- 
ture favours  of  that  kind,  when  what  your  ma- 
jesty ordered  for  a  temporary  experiment,  to 
see  what  form  would  best  suit  the  safety  and 
interest  of  the  island,  shall  be  construed  to  be 
a  total  resignation  of  the  power  inherent  in 
your  majesty,  and  a  devolution  of  it  to  them- 
selves and  their  wills,  without  which,  neither 
law  nor  government,  the  essential  ingredients  of 
their  subsistence  and  well-being,  may  take 
place  among  them. 

Since,  therefore,  it  is  evident  that  the  as- 
sembly of  Jamaica  have,  without  any  just 
grounds,  and  with  so  much  animosity  and  un- 
ci utifulness,  proceeded  to  reject  the  marks  of 
your  majesty  s  favour  towards  them,  and  that 
your  majesty's  resolutions  in  this  case  are  like 
to  be  the  measure  of  respect  and  obedience  to 
your  royal  commands  in  other  colonies  ;  we 
can  only  offer,  as  a  cure  for  irregularities  past, 
and  a  remedy  against  all  further  inconveniences, 
that  your  majesty  would  please  to  authorize 
and  empower  your  governor  to  call  another  as- 
sembly, and  to  represent  unto  then  the  great 


convenience  and  expediency  of  accepting  and 
consenting  unto  such  laws  as  your  majesty  hat 
under  your  great  seal  transmitted  unto  them  ; 
and  that,  in  case  of  refusal,  his  lordship  be  fur- 
nished with  such  powers  as  were  formerly  given 
unto  col.  D'Oyley,  your  first  governor  of  Ja- 
maica, and  since  unto  other  governors,  whereby 
his  lordship  may  be  enabled  to  govern  accord- 
ing to  the  laws#of  England,  where  the  different 
nature  and  constitution  of  that  colony  may  con- 
veniently permit  the  same ;  and,  in  other  cases, 
to  act  with  the  advice  of  the  council,  in  such 
manner  as  shall  he  held  necessary  and  preper 
for  the  good  government  of  that  plantation, 
until  your  majesty's  further  orders ;  and  that, 
by  all  opportunities  of  conveyance,  tie  governor 
do  give  your  majesty  a  constant  and  particular 
account  of  all  his  proceedings,  in  pursuance  of 
your  instructions  herein. 

All  which  is  most  humbly  submitted,  &c. 

Upon  reading  of  which  Report,  and  full  de- 
bate thereupon,  his  majesty  was  pleased  to  ap- 
prove the  same ;  and  the  right  honourable  Air. 
Secretary  Coventry  is  hereby  directed  to  pre- 
pare such  suitable  orders  and  instructions,  as 
may  answer  the  several  parts  and  advices 
contained  in  the  said  Report. 

Robe  it t  Southwell. 

Extract  of  a  Letter  from  the  Committee  to  the 
Earl  of  Carlisle. 
After  our  very  hearty  commendation  unto 
your  lordship,  we  have  received  two  letters 
from  you,  the  one  of  the  24th  o/ October,  the 
other  of  the  15th  of  November,  1678 ;  both 
of  which  gave  us  an  account  of  the  distaste 
tb'e  assembly  had  expressed  at  the  new  frame 
of  government,  and  of  their  throwing  out  all 
the  bills  transmitted  under  the  great  seal ;  and 
your  lordship  having  therein  recommended 
unto  us  the  speedy  dispatch  of  the  bills  sent  to 
Mr.  Secretary  Coventry,  for  passing  them 
through  the  offices  here,  we  did  thereupon  take 
the  same  into  our  consideration  t  but  finding 
that  they  contained  such  clauses  as  we  had  fiw- 
merly  (your  lordship  being  present)  disallowed 
in  the  laws  enacted  by  the  lord  Vaughan,  as 
most  prejudicial  to  his  majesty's  right  and  pre- 
rogative, one  of  them  appropriating  and  dis- 
posing of  the  quit-rents  in  the  same  terms  as 
was  formerly  done,  so  much  to  his  majesty's  dis- 
satisfaction ;  another,  declaring  the  laws  of 
England  to  be  in  force,  which  clause  (your  lord- 
ship cannot  but  remember)  was  postponed 
here,  upon  very  serious  deliberation ;  besides 
divers  other  particulars,  altogether  unfit  to  be 
passed  by  his  majesty :  we  have,  withal,  pe- 
rused the  several  letters,  which  your  lordship 
had  written  to  Mr.  Secretary  Coventry,  in  rela- 
tion to  your  government .  and  as  for  the  laws, we 
could  not  advise  his  majesty  to  proceed  in  any 
other  manner,  than  by  giving  power  to  call  an- 
other assembly,  and  to  offer  unto  them  the 
same  laws  your  lordship  carried  over,  as  being 
the  most  uiefully  framed  and  settled,  for  the 
good  of  the  island  and  his  majesty's  service  t 
and  that  in  case  of  refusal,  you  might  be  en*> 
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bled  to  govern  according  to,  commissions  and 
instructions  given  unto  former  governors,  as 
your  lordship  will  more  fully  understand  by 
our  Report  unto  his  majesty,  and  the  Order  of 
Council  thereupon,  to  which  we  refer  your  lord- 
•  ship,  as  setting  forth  at  large  the  grounds  and 
reasons  inducing  the  resolutions  his  inajesty  has 
now  taken. 

JZx tract  of  a  Letter  from  the  Earl  of  Carlisle 
to  Mr.  Secretary  Coventry. 

St.  Jago  de  la  Vega,  Aujmst  30, 1679. 
Your  packet  by  captaiu  Buckingham,  having 
inclosed  his  majesty's  letter  of  the  31st  of  May 
last,  and  on  order  in  council  of  the  215th  of 
May,  1679,  together  with  the  animadversions 
of  the  council  upon  several  points  of  the  22d  of 
May  last,  and  two  letters  from  yourself,  I  re- 
ceived the  20th  iust.  at  night.  The  next 
.  morning  I  read  them  in  council.  The  assem- 
bly then  having  sat  some  seven  days,  to  renew 
the  bill  for  a  revenue,  the  last  being  just  ex- 
piring, I  sent  for  the  general  assembly,  and 
read  the  order  of  council,  and  the  king's  letter 
thereupon,  to  them,  which  I  hope  will  have 
,some  good  effect ;  bat  they  came  in  as  good 
time,  so  much  contrary  to  their  expectation. 
I  .herewith  send  you  a  copy  of  their  address 
thereupon,  which  they  presented  to  me,  the 
28th;  and  finding  them  nettled  and  warm,  I 
thought  it  discretion  to  let  them  take  time  to 
digest  their  thoughts;  and  having  continued  the 
revenue  bill  for  six  months  longer  from  the  1st 
of  September  next,  I  passed  ir,  and  then 
1  them  till  the  28th  of  October  fol- 


lowing, 

Copy  of  a  Vote  (f  the  Assembly,  Aug.  22, 1679. 

Die  Veneris.  The  committee  appointed  to 
examine  Mr.  Martyn's  accounts,  reported  that 
•  Mr. M arty n,  appearing  before  them,  said,  that  my 
lord  bad  ordered  him  to  come  and  tell  them,  that, 
both  from  the  king  and  from  my  lord,  he  was 
not  obliged  to  shew  his  accounts  to  the  assem- 
bly ;  but  that  he  had  given  them  unto  my  lord, 
and  his  excellency  had  told  him,  that  if  any  of 
the  assembly  had  a  mind  to  see  them,  they 
might  see  them  there. 

The  house,  considering  the  return  of  the 
committee  ordered  to  inspect  Mr.  Martyn's  ac- 
counts, re-assumed  that  debate,  and  thereupon 
did  vote,  That  notwithstanding  my  lord's  an- 
swer by  Mr.  Martyn  to  that  committee,  it  was 
and  is  their  undoubted  and  inherent  right,  that 
as  all  bills  for  money  ought  and  do  arise  in 
their  house,  so  tbey  ought  to  appoint  the  dis- 
posal of  it,  and  to  receive  and  examine  all  the 
accounts  concerning  the  same.  Vera  Copia. 
Rowland  Powell. 

Extrcct  of  a  Letter  from  the  Earl  of  Carlisle 
to  the  Committee. 

St.  Jago  de  la  Vega,  Sept.  15, 1679. 

My  Lords;  Your  lordships"  letters  of  the  25th 

of  March,  4th  of  April,  and  31st  of  May  last,  I 

received  on  the  26th  of  August,  as  also  your 


lordships'  orders,  and  reports  to  his  majesty, 
touching  the  laws  and  government  of  Jamaica, 
which  I  communicated  to  the  council  (the  as- 
sembly then  silting  to  continue  the  revenue 
bill,  expiring  the  2nd  of  September),  on  tLc 
27th  of  August;  aud  afterwards,  the  same  day, 
I  communicated,  the  council  being  present,  In 
majesty's  letter  of  the  31st  of  May  last,  and 
your  lordships'  order  and  report  of  the  same 
date,  to  the  assembly,  which  cajne  to  rue, as  sea- 
sonably as  they  received  them  surprisedly,  mak- 
ing me  the  next  morning  the  Inclosed  adores* : 
upon  which,  having  passed  a  bilL  of  impost  for 
six  mouths,  1  prorogued  them,  by  advice  of  the 
council,  till  the  28th  of  October  next,  hoping  ra 
that  time  they  would  fall  off  their  beat,  and, 
upon  recollection,  better  bethink  .themselves  of 
their  duties  and  allegiance,  and,  upon  my  offer- 
ing them  again  the  laws,  which  I  propose  to  do 
upon  their  first  meeting,  better  demonstrate 
their  obedience,  by  readily  giviog  their  consent 
that  they  might  be  enacted. 

But,  from  what  I  can  learn  from  the  chief 
leaders  among  them,  I  find  the  same  avcrse- 
nebS  as  formerly,  averring -that  they  will  submit 
to  wear,  but  never  consent  to  make,  chains,  as 
they  term  this  frame  of  government,  for  tlieir 
posterities  ;  so  that  I  scarce  expect  better  suc- 
cess, of  which  I  have  writ  al  large  to  Mr.  Secre- 
tary Coveutry. 

Extract  of  a  Letter  from  the  Earl  of  CarUslt 
to  Mr.  Secretary  Coventry. 
St.  Jago  de  la  Vega,  Nov.  S3,  1679. 

Sir:  The  assembly  meeting  on  the  98th  d 
October,  I,  with  the  council,  went  to  them: 
commanded  the  council's  report  of  the  28th  of 
May,  and  his  majesty's  letter  of  the  3 1st  of  May 
last,  to  be  read  again  to  them  ;  pressed  them 
very  much  to  consider  how  much  it  imported,  si 
this  juncture,  for  the  interest  of  the  inland,  thai 
they  should  pass  these  laws  I  brought  to  theo 
under  the  great  seal  of  England,  or  at  least  part 
of  them ;  desiring  that  any  one  or  more  of  the 
assembly  would  there  and  then  argue  the  rea- 
sonableness of  their  objection,  which  none  of 
them  would  undertake ;  and  so  I  left  the  bod? 
of  laws  with  them.  Tbey  having  the  last  ses- 
sion passed  a  vote,  that  the  raising  money,  sad 
disposing  of  it,  was  the  inherent  right  of  the  as- 
sembly (of  which  I  had  no  account,  either  frtxa 
the  members  or  their  Speaker,  in  fourteen  dan 
afterwards,  they  presuming  it  to  be  their  privi- 
lege, that  their  proceedings  should  be  kept  se- 
cret from  me),  I  then  appointed  and  swore 
them  a  clerk,  which  before  used  to  be  of  their 
own  choice ;  and  this  they  are  very  uneasy  under. 

They  proceeded  to  read  over  the  body  of 
laws:  notwithstanding  the  great  care,  pains 
and  trouble,  I  had  taken  with  them,  both  apart 
individually,  as  well  as  assembled  together, 
they  threw  out  and  rejected  all  the  laws,  agaio 
adhering  to  their  former  reasons,  rather  than 
admitting  or  honouring  .those  from  their  lord- 
ships, for  rules  of  obedience. 

1  thereupon  presently,  with  the  council, 
framed  a  bul  of  revenue  indefinite,  and  test 
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that  to  them :  but  that  had  no  better  success ; 
and  they  then  attended  me  with  the  Address,  to 
be  presented  to  his  majesty, -which  I  herewith 
send  you  ;  as  also  the  humble  desire  of  justifi- 
cation of  his  majesty's  council  thereupon,  which 
I  and  they  earnestly  desire  your  favour  in  hum- 
bly presenting  to  his  majesty,  being  unani- 
mously agreed  to  by  all  the  council.  Colonel 
Samuel  Long  (chief  justice  of  the  island,  whom 
I  have  found  all  along  since  my  arrival  here  to 
be  a  most  pertinacious  abettor  and  cherisber  of 
the  assembly's  stubbornness,  in  opposing  this 
new  frame  of  government,  having  had  a  hand, 
.being  their  Speaker,  in  the  leaving  the  king's 
name  out  of  the  revenue  bill)  refuses  to  join 
with  the  council  in  their  genuine  act,  and  has 
sufficiently  possessed  himself  of  the  opinion  of 
the  Assembly,  by  advising  and  assisting  them  in 
the  framing  of  their  Address:  thinking  their  re- 
solutions to  be  unalterable  as  his  own,  he  is 
withdrawn  to  his  plantation,  some  thirty  miles 
from  this  town,  where,  at  this  juncture,  we  have 
most  need  of  council. 

Upon  serious  and  deliberate  consideration 
of  all  which,  I  have  sent  him  his  quietus,  end  ap- 
pointed Col.  Robert  Byudloss  chief  justice  in 
Lis  place,  of  whose  fidelity  to  the  king's  inter- 
est 1  have  many  proofs,  having  formerly  exe- 
cuted the  place,  and  was  now  one  of  the  judges 
of  the  supreme  court. 

I  have  also  suspended  col.  Long  from  being 
one  of  the  council,  proposing,  by  the  advice  of 
the  council,  to  bring  or  send  him,  with  s«x  more 
of  the  Assembly,  to  attend  the  king  and  council 
in  England,  to  support  their  own  opinions,  rea- 
sons, and  address,  wherein  they  are  not  ordinarily 
positive  ;  and  this  I  do  from  the  council  here 
unanimously  agreeing,  that  there  is  no.  better 
expedient  tor  the  settlement  of  this  government 
to  a  general  consent. 

Extract  of  a  Letter  from  the  Earl  of  Carlule  to 
the  Committee. 

'  St.  Jago  de  la  Veea,  S3  Nov.  1679. 

My  Lords;  Mine  of  the  10th  of  September 
last  to  your  lordships  I  hope  you  have  received, 
and  what  I  therein  sent  your  lordships,  as  my 
conjecture  in  prospect  since  the  general  assem- 
bly'* meeting  un  the  28th  of  October  last,  have 
found  to  be  no  vain  prophecy. 

Upon  the  assembly's  meeting  on  that  day,  I 
with  the  council  went  to  the  place  where  they 
were  met,  and  ngain,  in  the  presence  of  the 
council  and  the  assembly,  commanded  to  be 
read  your  lordships'  report  of  the  28th  of  May 
last  past,  made  to  his  majesty,  as  also  his  ma- 
jesty's commands  co  myself,  of  the  3 1st  of  the 
same  ;  and  thereupon  otfered  to  the  assembly 
the  body  of  laws  brought  over  under  the  great 
seal  «f  England,  for  their  consent ;  at  the  same 
time  declaring  to  them  the  great  expediency  it 
would  be  to  all  the  officers  of  the  island,  and 
reasou  to  persuade  his  majesty  they  were  ano- 
ther people  than  represented  at  home  ;  that  it 
would  induce  tho  king  to  gratify  them  in  what 
was  necessary  ;  and  lhat,  otherwise,  they  could 
not  appear  out  in  great  contempt;  to  the  lcs- 
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sentng  of  tbe  island's  interest  in  his  royal  favour, 
and  what  I  urged  in  general  to  them  at  then: 
meeting,  I  had  not .  been  wanting  to  press  to 
them  apart  individually  before  it ;  then  swore 
them  a  clerk  of  my  appointing,  which  they  took 
not  well,  ailedging  it  was  their  right  to  choose 
their  own  clerk.  I  told  them,  no  ;  for  that 
the  king  did  grant  by  patent  the  clerk  of  tbe 
parliament,  so  that  they  were  uneasily  over* 
ruled.  The  reason  of  my  doing  this  was  from 
their  having  an  opinion  that  the  votes  of  the 
House  should  be  kept  a  secret  from  me,  and 
their  passing  a  vote  tbe  former  sessions  that  to 
raise  money  and  dispose  of  the  same,  was  a 
right  inherent  in  the  assembly,  of  which.  I  had 
no  notice  in  some  fourteen  days  after,  from 
any  of  them,  or  their  Speaker. 

I  much  urged  the  whole  assembly  freely  (0 
argue,  in  the  presence  of  the  council  and  their 
own  members,  for  the  reasonableness  Of  the 
matter  commanded  by  the  king,  that  opoft 
their  discussing  it  openly  and  freely,  they  might 
be  tbe  letter  convinced  of  the  necessity  of  their 
being  dutiful  therein :  but  none  of  them,  in  my 
presence  and  the  council's  would  undertake 
it  ;  so  we  left  them,  and  the  body  of  laws  with 
them. 

Some  days  they  spent  in  reading  over  again 
the  body  of  laws  under  the  great  seal,  left  with 
them  :  but  rejected  the  many  arguments  I  had 
laboured  them  with,  and  threw  out  all  the  laws 
again,  whereupon  they  appointed  a  committee 
to  draw  up  an  address,  to  be  presented  by  me 
to  his  majesty  on  their  behalfs  :  and  in  that 
time,  with  the  council,  I  drew  a  bill  of  revenue 
indefinitely,  and  gave  it  myself  to  their  Speaker; 
hut  thnt  bill  had  no  better  success,  but  was  re- 
jected also.  t 

Upon  this  on  the  14th  instant,  the  Speaker" 
and  Assembly  being  sent  for,  to  attend  me  in. 
council,  to  show  cause  why  they  did  reject  the 
bill  of  revenue  so  framed  by  us  in  pursuance  of 
his  majesty's  pleasure  therein,  they  gave  me  no 
answer  ;  but  by  their  Speaker,  desired  to  pre* 
sent  to  me  their  Address,  the  Speaker  conten* 
d*ng  to  give  it  its  due  accent,  by  reading  it  him* 
self;  a  copy  whereof  is  here  sent  inclosed. 

This  Address  is  founded  greatly  upon  the 
advice  of  lieutenant  colonel  Samuel  Long,  chief 
justice  of  the  island,  and  one  of  the  king's 
council,  who  principally  contends  for  the  old 
frame  of  government,  of  whom  the  Assembly 
is  highly  opiniated,  and  esteem  him  the  patron 
of  their  rights  and  privileges  as  Englishmen) 
who  had  a  hand  in  leaving  the  king's  name  out 
of  the  revenue  bill,  being  then  Speaker,  and 
denies  not  his  having  a  hand  in  framing  and  ad* . 
tiding  9ome  parts  of  the  Address,  which  in  whole 
is  not  truth  ;  for, 

1st,  Whereas  they  allege,  that  the  civil  go- 
vernment commenced  in  my  lord  Windsor's1 
time  ;  it  is  generally  known  and  recorded  itt 
our  council  book,  fifteen  months  before,  irf 
colonel  D'Oyley'arime;  and  will  be  proved  be 
sir  Thomas  Lynch,  who  then  himself  had  an  oc- 
casion of  a  trial  by  jury,  the  foreman  of  which 
was  colonel  Byndbit, 
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«dly,  They  alledge  the  readiness  of  governors 
to  use  martial  law,  particularly  in  sir  Thomas 
Xyncb's  time,  which  is  here  contradicted  ;  for 
(here  was  only  an  order  in  council  lor  the  put- 
ting it  in  force  upon  condition  of  any  actual 
descent  or  invasion,  and  nut  otherwise;  nei- 
ther was  it  on  foot  really  all  this  time  here 
us  I  am  credibly  informed  upon  good  enquiry. 
.  3dly,  As  for  its  being  in  force  in  my  time  it 
was  not  from  my  affecting,  but  the  council  ad- 
visiog,  and  their  desiring  it ;  as  also  the  put- 
ting off  the  courts  till  February,  in  favour  ge- 
nerally of  the  planters.  Then,  for  their  alled- 
ging  so  much  to  be  done  during  the  martial  law 
wholly  at  the  charge  of  die  country  ;  that  it  is 
done,  is  true,  but  the  charge  thereof  they 
would  clog  the  revenue  bill  with,  amounting  to 
SflQ&l.  wberi,  communilnis  anni*,  the  bill  of  im- 
post is  but  1,500/.  of  which  1,228/.  there  is  not 
yet  made  payment  of  one  farthing,  nor  any 
prospect  how  it  may,  since  the  revenue  is  so 
much  anticipated  from  the  want  of  money  in 
the  treasury,  occasioned  by  my  lord  Vaughan's 
letting  fall  the  bill  of  revenue  before  bis  depar- 
ture. 

To  his  Excellency  Charles  Earl  of  Carlisle, 
Captain-General,    Governor,  and  Com- 
mander in  Chief  of  his  majesty's  Island  of 
Jamaica,  &c— The  humble  Address  of 
the  Assembly  of  this  his  Majesty's  Island 
in  answer  to  the  Report  of  the  right  ho- 
nourable the  Lords  of  the  Committee  of 
Trade  and  Plantations,  made  to  his  Ma- 
jesty's Council,  which  we  entreat  his  Ex- 
celieucy  may  be  humbly  presented  to  his 
most  sacred  Maje&ty  and  his  Council.— 
We,  his  majesty's  most  loyal  and  obedient 
subjects,  the  Assembly  of  this  his  island  of  Ja- 
maica, cannot  without  infinite  grief  of  mind 
*read  the  Report  made  to  his  majesty  by  the  right 
honourable  the  lords  of  the  Committee  for  trade 
and  plantations ;    wherein   by    the    relations 
made  by  their  lordships  unto  his  majesty,  they 
have  represented  us  as  a  people  full  of  animosity, 
unreasonable,  irregular,  violent,  undutiful,  and 
transgressing  both  the    hounds  of  duty  and 
loyalty ;    the  bitterness   of  which  characters 
were  we  in  the  least  part  conscious  to  have  de- 
served, we  should,  like  Job,  have  said,  "  Be- 
hold, we  are  vile :  what  shall  we  answer ;  we 
will  lay  our  hands  upon  our  mouths." 

But,  lest  our  silence  should  argue  our  guilt, 
we  shall,  in  all  humility,  endeavour  to  make 
appear  we  have  always  demeaned  ourselves  as 
becometh  good  and  obedieot  subjects,  and 
those  who  acknowledge  and  are  truly  sensible 
of  the  many  favours  received  from  his  majesty ; 
the  truth  of  which  resting  only  on  matter  of 
tact  being  related,  and  the  mlse  colours,  which 
hitherto  have  been  thrown  on  us,  being  wash- 
ed off,  we  shall  not  doubt  but  lib  majesty  will 
toon  entertain  a  better  opinion  of  lm  subjects 
•f  this  island. 

We  mutt,  therefore,  humbly  beg  that  his  ma* 
jesty  wilt  with  patience  be  pleased  tohear  the 
account  of  our  proceedings ;  which  truly  to  ma- 


nifest, we  must  be  forced  to  look  back  so  far  as 
sir  Charles  Littleton's  and  sir  Thomas  Medy- 
ford's  entrance  upon  their  government. 

At  which  time,  we  humbly  conceive,  the 
island  began  really  to  take  up  the  form  of  a 
civil  government,  and  wholly  to  lay  aside  that 
of  an  army,  which  until  that'tirae,  waa  deemed 
the  supreme  authority ;  when  after,  upon  their 
several  arrivals,  by  order  from  his  majesty, 
and  according  to  the  method  of  his  majesty'* 
most  ancieut  plantations,  tliey  called  Assem- 
blies, and  settled  the  government  of  the  island 
iu  such  good  form,  that  until  his  excellency  the 
earl  of  Carlisle's  first  arrival,  his  majesty 
thought  not  fit  to  alter  it,  though  several  go- 
vernors in  that  time  were  changed,  which  must 
necessarily  infer  the  goodness  and  reason  of 
it,  as  well  as  the  satisfaction  of  the  people 
(siuce,  from  that  time,  they  betook  themselves 
to  settle  plantations)  especially  the  merchants, 
by  which  means  the  estates  here  are  wonder- 
fully increased,  as  is  evident  by  the  great  num- 
ber of  ships  laden  here  by  the  industry  of  the 
planter ;  and  the  satisfaction  they  received  by 
those  wholesome  laws,  then  'begun,  and  itntH 
that  time  continued,  the  change  of  which  laws 
we  had  no  reason  to  expect,  being  done  oa 
such  mature  deliberation  from  home. 

But  to  return  to  answer:  the  first  thing  their 
lordships  are  pleased  to  accuse  ns  of,  is  pre- 
suming to  question  his  majesty's  power  over  the 
militia ;  which  how  much  they  are  misinformed 
in  it,  will  hereunder  appear :  but  we  must  first 
repeat  the  clause,  against  which,  we  humbly 
conceive,  we  had  just  reasons  to  take  excep- 
tions, which  clause  is  as  followeth  : 

"  Provided  always,  and  it  is  hereby  further 
enacted  and  declared  by  the  authority  afore- 
said, that  no-thing,  in  this  act  contained,  be 
expounded,  construed,  or  understood,  to  di- 
miui&h,  alter,  or  abridge,  the  power  of  the 
governor  or  commander  in  chief  for  the  time 
being;  but  that  in  all  tilings  he  may,  upon  all 
occasions  or  exigencies,  net  as  captain-general, 
and  governor  in,  chief,  according  to  and  in 
pursuance  of  all  the  powers  and  authorities 
given  to  him  by  his  majesty's  commission ;  any 
thing  in  this  act  or  any  other  to  the  contrary  m 
anywise  notwithstanding." 

In  their  lordship*'  observations,  in  which 
they  take  no  notice  that  the  power,  given  by 
that  clause,  extends  as  well  to  the  governor  as 
captain-general,  nor  of  the  words  "  any  thing 
in  this  net  or  any  other  to  the  contrary  not- 
withstanding,4 which  words,  being  plain,  need 
no  references  to  expound  them,  being  consent- 
ed to,  there  is  no  occasion  of  making  aiiy  other 
law,  because  that  makes  all  the  powers  and 
authorities,  given  by  ru>  majesty's  commission  ; , 
and  by  thaf  commission,  the  instructions,  wbkh ' 
shall  be  after  given  to  him, shall  be  ls>w,  though 
it  be  to  the  nulling  of  any  beneficial  Jew,  made 
either  here  or  in  England,  by  which  we  are 
secured  both  in  life  and  estate;  the  like  of 
which  was  never  done  in  any  of  hie  nsajesty's 
dominions  whatsoever,  nod  is  ineftect  to  enact 
|  will  to  be  alaw,  and  will  be  construed  (we  fear) 
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to  bind  us  by  the  old  rale  of  law,  that  every 
man  may  renounce  bis  own  right ;  and  if  their 
lordships  had  been  pleased  td  have  as  well 
remembered  tbe  other  clauses  of  the  net  of  the 
militia,'  we  cannot  think  they  would  have  said 
we  had  questioned  his  majesty's  power  over  it; 
for  no  act  of  England  gives  his  majesty  the  like 
power  over  the  militia,  as  ours  doth ;  for,  on 
any  apprehension  of  danger,  the  general  with 
his  council  of  officers  have  power  to  put  the 
law  martial  on  foot  for  what  time  they  please, 
and  to  command  us  in  our  own  persons,  our 
servants,  negroes,  borses,even  all  that  we  have,to 
his  majesty's  service ;  which  having  been  sj  of- 
ten put  in  practice,  will  need  tbe  less  proof; 
but  bow  readily  and  willingly  we  have  obeyed, 
and  in  that  faith  is  best  justified  by  works,  it 
will  not  be  amiss  to  instance  some  times,  and 
what  hath  been  done  in  those  times,  bj  the 
charge  and  labour  of  his  majesty's  subjects 
here,  under  the  several  governors :  none  of 
which  have  left  uneiperimented  the  strength 
of  his  majesty'*  commission,  and  the  virtue  or 
force  of  that  act,  upon  the  least  seeming  occa- 
sion. 

In  the  government  of  sir  Thomas  Xlodyford, 
in  the  year  1665  and  1666,  the  whole  island 
was  put  under  law  martial  for  many  months 
together;  in  which  time,  by  the  inhabitants 
and  their  blacks,  Fort-Charles  was  made  close, 
whicb  to  that  time  wanted  a  whole  line,  and 
also  die  breast-work  at  Port-Royal  was  built, 
with  a  very  small  charge  to  his  majesty. 

In  the  time  of  air  Thomas.  Lynch,  in  the  year 
1673,  the  law  martial  was  again  set  on  foot ; 
Fort-James  built  by  the  contributions  of  the 
gentlemen  of  bis  majesty's  couneil  and  as- 
sembly, and  several  other  of  his  majesty's  sub- 
jects in  this  island,  which  amounted  to  a  very 
considerable  sum  of  money ;  a  breast-work 
thrown  up  at  Old-Harbour,  and  several  other 
places;  and  guns  mounted  on  a  platform 
placed  at  Port-Morant. 

In  Lord  Vaughan's  time,  though  there  was 
no  probability  of  war,  jet  he  wanted  not  the 
trial  of  bis  power  also  in  the  militia,  and  our 
obedience  to  it ;  for  he  commanded  out  a  com- 
pany of  the  inhabitants  in  search  of  a  Spanish 
barqua  tonga,  who  was  said  to  have  robbed  a 
slopp  belonging  to  this  island  upon  tbe  coast 
of  Cuba :  be,  likewise,  in  favour  of  the  royal 
company  commanded  out  to  sea  two  vessels, 
with  a  company  of  the  militia  and  their  captain, 
from  Port-Royal,  to  seize  an  interloper  riding 
in  one  of  his  majesty's  harbours,  and  there  by 
force  seised  her. 

In  the  time  of  sir  Henry  Morgan  being  com- 
mander in  chief  we  were  again  put  under  mar- 
tial law ;  in  which  time  Fort-Rupert,  Fort-Car- 
lisle, and  a  new  line  at  Fort-James,  were  built. 

Lastly,  in  his  excellency  the  earl  of  Car- 
lisle's time  (tbe  present  governor)  the  law  mar- 
tial was  again  nut  in  force  for  about  three 
months;  in  which  time  Fort- Morgan  with  it* 
platform,  and  another  line  at  Fort-James,  and 
the  breast-work  reinforced  very  considerably 
in  thickness  and  height,  and  new  carriages  were 


made  for  the  guns,  those  that  came  out  of 
England  not  being  (it  for  laud  service;  all 
which  fortifications  are  substantially  built  with 
stone  and  brick,  at  the  charge  and  labour  of 
the  country. 

Neither  have  we  ever  been  wanting  in  due 
respect  to  his  majesty's  governors;  the*  militia 
having  always  waited  ou  them  to  church,  in 
their  progresses,  and  on  ail  public  occasions  x 
and  we  may  safely  affirm  with  truth,  that  no 
militia  in  his  majesty's  dominions  undergo  the 
like  military  duty  as  his  subjects  in  Jamaica; 
as  is  evident  to  all  men  that  ever  set  foot  in 
Port-Royal,  which  cannot  be  distinguished 
from  a  garrison,  either  in  time  of  peace  or  war, 
but  by  their  not  being  paid  for  their  service. 

To  answer  their  lordships9  objections  to  the 
bill  of  revenue  wherein  his  majesty's  name  was 
left  out,  there  are  several  members  of  this  as- 
sembly now  sitting,  who  were  members  when 
that  bill  passed  three  times  in  form  in  the  as- 
sembly; and,  upon  tbe  best  recollection  of 
their  memories,  they  are  fully  persuaded  and 
do  believe  tbe  bill  was  again  sent  down  with 
that  amendment  from  tbe  governor  and  coun- 
cil, according  as  it  passed  at  tbe  last :  but, 
should  it  have  risen  in  tbe  assembly,  they  are 
very  unfortunate  if  they  must  bear  the  censure 
of  all  mistakes  that  may  happen  in  presenting 
laws  to  be  passed,  when  both  the  governor  and 
his  council  have  their  negative  voices,  which 
had  either  of  them  made  use  of  in  this  point* 
would  have  been  readily  consented  to  by  the 
assembly,  as  they  had  formerly  done,  both 
under  the  government  of  sir  Thomas  Mody- 
fofd  and  sir  Thomas  Lynch,  before  whose  time 
it  had  been  raised  without  mentioning  bis  ma- 
jesty's name,  and  that  without  check ;  and  we 
always  concluded  the  governor's  name  in  the  - 
enacting  part  to  be  of  the  same  effect  as  his 
majesty's  is  in  England,  whom,  in  this  parti- 
cular, he  seems  rather  to  personate  than  repre* 
sent :  for  which  reasons  we  hope,  it  ought  not 
to  have  been  imputed  to  the  assembly  as  their 
crimt:  altogether,  being  consented  unto  by  his 
majesty's  governor  without  any  debate,  and  all 
applied,  by  the  act  whereby  it  was  raised,  to 
the  very  same  public  use  his  majesty  directs; 
and  we  are  certain  no  instance  can  be  given  of 
any  money  disposed  of  to  any  private  use,  but 
was  always  issued  by  the  governor's  warrant, 
for  the  payment  of  his  own  and  other  his  gene- 
ral officers'  salaries  in  this  island,  with  soma 
small  contingent  charges  of  the  government. 

Their  lordships  also  affirm,  that  the  assemble 
offered  this  bill,  in  the  same  measure  and  pro- 
portion as  it  is  now  proposed,  to  sir  Thomas 
Lynch ;  in  which  their  lordships  are  misin- 
formed; for  his  majesty's  instructions  were,  v 
that  the  laws  should  be  m  force  for  two  years 
and  no  longer,  which  their  lordships  .also  ac- 
knowledge in  the  prior  part  of  the  report;  so 
that  the  assembly  needed  not  to  have  ex- 
pressed any  time,  and  the  particular  uses 
therein  appointed. 

But  had  their  lordships  known  how  great 
of  money  have  been  raised  here,  and  how 
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amongst  tbew  bj  a  law  made  by  themselves  ia 
Ireland,  and  so  consequently  bound  them, 
which  being  now  generally  known  to  all  those 
who  remove  thither,  thev  bat  e  no  cause  lo  re- 
pine at,  that  being  their  choice  to  live  under 
it  or  stay  from  it,  and  was  made  for  the  preser- 
vation of  the  English  against  the  Iribb  faction. 
Ai  there  ia  not  the  same  cause,  so  there  is  not 
the  same  reason  for  iiuposiug  the  same  on  us, 
unless  we  did  it  ourselves,  who  are  all  his  ma- 


•mail  a  part  hath  been  applied  to  hit  majesty's 
service  lor  the  defence  and  strengthening  the 
island,  we  humbly  conceive  their  lordships 
would  have  been  of  opinion,  that  we  have  no 
reason  to  bar  ourselves  to  perpetuity,  and 
pass  the  said  act  without  limitation  of  uses  or 
time;  nor  can  we  be  so  presumptuous  as  to 
imagine  the  king  .can  be  hindered  from  makiug 
such  use  of  his  own  money  as  he  shall  think  fit, 
and  apply  it  where  he  finds  most  necessary. 

It  is  very  true  the  Ian  9  contain  many  and 
great  errors,  us  their  lordships  may  see  by  the 
assembly '9  journal;  so  that  were  the  assembly 
as  much  petitioners  to  his  majesty  for  this  new 
form,  as  they  are  to  be  restored  to  their  old, 
above  half  the  body  of  these  laws,  without 
amendment,  would  never  be  reasonable  to  pass. 

As,  to  instance  some  few  amongst  many  :  in 
the  act  for  preventing  damages  by  fire,  a  single 
justice  of  the  peace  hnth  power  of  life  aud 
death ;  and  the  act  of  militia  empowers  the  go- 
vernor and  council  to  levy  a  tax  on  the  whole 
island;  and  in  the  act  directing  the  marshal's 
proceedings,  there  is  a  clause,  thai  makes  it 
felony  for  any  person  to  conceal  his  own  goods, 
left  in  his  own  possession,  after  execution 
levied  by  that  law,  so  that  a  man  may  be  hanged 
lor  being  poor,  which,  though  inconvenient, 
was  never  trll  then  accounted  capital ;  with 
others  too  long  to  be  repeated. 

Ami  whereas  their  lordships  are  pleased  to 
•ay,  that  there  is  nothing  imperfect  or  defec- 
tive in  these  bills  transmitted  hither ;  yet  we 
humbly  conceive,  that  no  notice  being  taken 
in  this  body  of  laws,  how  or  in  what  nature  we 
sua  to  make  use  of  the  laws  of  England,  either 
as  they  have  reference  to  the  preservation  of 
his  majesty's  prerogative  or  the  subjects'  rights, 
we  ought  not  in  reason  to  consent  to  these 
bills :  for,  nothing  appearing  to  the  contrary, 
the  governor  is  left,  ad  libitum,  to  use  or  refuse 
as  few  or  as  many  as  he  pleases,  and  such  as 
•nit  with  his  occasions ;  there  being  no  direc- 
tions in  them  hew  to  *proceed  according  to  the 
laws  of  England,  either  in  causes  criminal  or 
testamentary,  and  in  many  other  cases  which 
concern  the  quiet  of  the  subject,  both  in  Ijfe 
-and  estate. 

We  conceive  also,  that,  whatsoever  is  said 
to  tbe  contrary  by  their  lordships  in  answer  to 
the  distance  of  places,  this  very  last  experiment 
is  sufficiently  convincing  of  the  truth  of  that 
allegation ;  since  it  is  a  year  since  this  model 
came  over  and  was  debated,  and  before  their 
lordship's  report  came  back,  notwithstanding 
one,  of  the  advices  went  home  by  an  express. 


Whereas  their  lordships  say,  we  cannot  be 
•object  to  more  accidcuts  than  his  majesty's 
kingdom  of  Ireland ;  to  that  we  object,  that 
advice  and  answers  thence  may  be  had  in  ten  or 
fourteen  days,  and  that  kingdom  is  already 
settled,  our  plantation  but  beginning.  But 
father,  we  cannot  imagine  that  Irian  model  of 
government  was,  in  prmcipio,  ever  intended  for 
Englishmen  t  besides,  their  lord&hips  cannot  j 
but  know.,  that  that  model  was  introduced  j 


jesty's  natural-born  subjects  of  his  kmgdom  of 
England ;  which  is  the  reason  the  parliament 
give,  in  all  their  nets  concerning  the  planta- 
tions, for  obliging  us  by  them  to  what,  and  with 
whom,  and  in  \\  hat  manner,  we  may  trade,  and 
impose  a  tax  on  us  here,  in  cuse  of  trade  from 
one  colony  to  another ;  and  it  is  but  equity 
then,  that  the  same  law  should  have  tbe  saim; 
power  of  loosing  as  bindiug. 

His  majesty  giving  a  power  on  urgent  occa- 
sions to  raise  monies  tbe  old  way,  only  secures 
the  king's  officers  their  salaries,  of  which  else 
they  had  been  disappointed ;  tbe  act  of  the  mi- 
litia, which  was  heretofore  consented  to,  ever 
providing  that  on  alarm  or  invasion,  the  com- 
mander in  chief  should  have  unlimited -power 
over  all  persons,  estates  and  things,  necessary 
on  such  urgencies. 

As  to  the  7th,  the  assembly  say,  they  never 
desired  any  power  but  what  his  majesty's  go- 
vernors assured  them  "was  their  birth-rights, 
and  what  they  supposed  his  majesty's  inosL 
gracious  proclamation  allowed  them :  also  his 
majesty  was  graciously  pleased  to  write  a  letter 
to  bis  governor  sir  Thomas  Lynch,  after  the 
double  trial  of  one  Peter  Johnson  a  pirate,  sig- 
nifying his  dislike  that  any  thing  should  be 
done  that  should  cause  any  doubt  in  his  sub- 
jects, in  not  enjoying  ail  the  privileges  of  sub- 
jects of  the  kiugdom  of  England,  or  to  that  ef- 
fect. 

But  as  to  the  obstructing  of  justice  against 
Brown  the  pirate,  what  they  did,  though  not 
justifiable  in  the  manner,  was  out  of  an  assur- 
ance, that  we  had  no  law  in  force  then  to  de- 
clare my  lord  chancellor  of  England's  power 
and  our  chancellors  here  equal,  in  granting 
commissions  in  pursuance  of  tbe  statute  of 
Henry  the  eighth  ;  which  also  his  majesty  and 
council  perceiving,  have  in  the  new  body  of 
laws,  sent  one  to  supply  that  want :  and  if 
they  not  meddling  with  the  merits  of  the  cause, 
endeavoured  to  preserve  the  form  of  justice, 
and  justice  itself;  and  after  denial  of  several 
petitions,  joined  with  tbe  council,  were  led 
beyond  their  duty  (for  which  they  were 
sharply  reprimanded  by  the  then  governor}, 
they  do  hope  for  and  humbly  beg  his  majesty  s 
pardon. 

And  as  for  the  act  upon  which  he  came  in, 
it  arose  not  in  the  assembly,  but  was  sent  from 
the  council  to  tie  consented  to  by  them,  which 
was  accordingly  doue. 

And  as  to  the  i  imprisonment  of  Mr.  Thomas 
Martyn,  one  of  their  members,  for  t.  *iu*  out 
process  in  Chancery  in  las  owupuva;*-  concern 
against  several  other  members,  auu  ui  the 
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council,  tbe  assembly  then  sitting,  and  for  other 
misdemeanors  and  breach  of  the  rules  of  the 
house;  they  hope  it  is  justifiable,  the  king's 
governor  hating  assured  them,  tint  they  had 
the  same  power  over  their  members  which  the 
House  of  Commons  have,  and  nil  Speakers 
here  praying  and  the  governors  granting,  the 
usual  petitions  of  Speakers  in  England. 

Seeing  tbe  governor  hath  power  to  turn  out 
a  counsellor,  and  turning  out  incapacitates  him 
from  being  au  assembly-man,  no  counsellor 
dares  give  bis  opinion  against  the  governor, 
under  danger  of  Jess  penalty  than  losing  that 
which  he  thinks  his  birth-right :  aUo  a  governor 
being  chancellor,  ordinary  and  admiral,  joined 
with  his  military  authority,  lodges  so  great  a 
power  in  him/that  being  united  and  executed 
in  one  person  to  turn  it  totum  in  qualibet 
parte,  so  that  be  may  invalidate  any  thing  done 
under  his  commission. 

There  is  no  doubt  but  by  this  new  way,  it  is 
in  the  assembly's  power  to  consent  to  •and 
perpetuate  such  laws  as  are  wholly  of  benefit 
to  them,  and  leave  unpassed  all  that  may  be 
thought  most  necessary  for  his  majesty ;  which 
advantage  they  not  laying  hold  on,  hope  it  will 
be  an  evidence  they  are  careful  of  bis  majesty's 
prerogative,  as  it  is  the  duty  of  every  good  sub- 
ject to  be. 

It  is  without  controversy,  that  the  old  form 
of  government,  which  was  ordered  so  like  his 
majesty's  kingdom  of  England,  must  of  conse- 
quence be  of  greater  encouragement  to  all  his 
majesty's  subjects,  as  well  as  strangers,  to  re- 
move themselves  hither.  Upon  his  majesty's 
proclamation  in  my  lord  Windsor's  time,  and 
by  those  gracious  instructions  given  to  sir  Tho- 
mas Modyford,  all  or  most  part  of  the  sugar 
plantations  have  been  settled ;  and  tbe  major 
part  of  the  said  planters  being  sueh  who  arrived 
here  and  settled  upon  the  general  liking  of  the 
model  first  constituted,  and  in  belief  that  they 
lost  not  any  of  the  privileges  of  his  majesty's 
subjects  of  the  kingdom  of  England  by  their  re- 
moval hither ;  and  having  by  no  act,  as  we  be- 
lieve, either  provoked  his  majesty  or  forfeited 
our  rights,  or  ever  desiring  or  attempting  to 
lessen  or  question  his  majesty's  prerogative,  the 
preservation  whereof  we  ever  deemed  the  best 
means  of  preserving  our  own  privileges  and  es- 
tates, we  shall  presume  to  hope  for  the  conti- 
nuance of  his  majesty's  favour,  which  is  impos- 
sible for  us  ever  to  forget. 

And  whereas  their  lordships  are  pleased  to 
offer  their  advice  to  his  majesty,  to  furnish  his 
governor  with  such  powers  as  were  formerly 
given  to  coL  D'Oyley  and  others,  in  whose  time 
the  then  accounted  army  was  not  disbanded, 
but  so  continued  till  lord  Windsor's  arrival, 
who  brought  over  the  kind's  royal  donative, 
and  order  to  settle  the  civil  government :  we 
hope  their  lordships  intend  not  that  we  are  to 
he  governed  by  or  as  an  army,  or  that  the  go- 
vernor be  empowered  to  levy  any  tax  by  him- 
self and  council ;  since  his  majesty  having  dis- 
charged himself  and  council  by  an  act  of  par- 
liament, of  any  such  power  over  any  of  ins  ma- 


jesty's subjects  of  his  kingdom  of  England,  as 
we  undoubtedly  are,  h  will  be  very  hard  to 
have  any  imposition  laid  on  us  but  by  our 
own  consents ;  for.  their  lordships  well  know 
that  no  derived  power  is  greater  than  the  pri- 
mitive. 

However,  if  his  most  gracious  majesty  shall 
not  think  fit  to  alter  this  model,  but  we  are  to 
be  governed  by  the  governor  and  council  ac- 
cording to  their  lordships'  advice,  yet  we  hum- 
bly beseech  his  majesty  to  do  us  the  grace  to 
believe,  that  we  are  so  sensible  of  our  duty  and 
allegiance,  tliat  our  submission  to  and  com- 
portment under  his  majesty's  authority  shall  be 
such,  as  that  we  hope  he,  in  his  due  time,  will 
be  graciously  pleased  to  restore  unto  us  our 
ancient  form  of  government,  under  which  it 
hath  hitherto  pleased  God  to  prosper  us  :  end- 
ing with  our  hearty  prayers  tor  his  majesty's 
long  and  happy  reign  ever  us,  and  .most  hum- 
bly begging  his  majesty's  pardon  of  all  our 
errors  and  mistakes,  and  a  gracious  interpreta- 
tion of  this  our  answer ;  protesting,  from  the 
bottom  of  our  hearts,  that  we  are  and  resolve 
to  die  his  majesty's  true,  loyal  and  obedient 
subjects.  A  True  Copy. 

Row  law  d.  Powell,  CL  Cone. 

The  humble  Desire  and  Justification  of  the 
Members  of  his  Majesty's  Council,  to  hit 
Excellency  the  Governor  m  Jamaica. 

The  alterations  of  the  frame  of  government 
in  this  his  majesty's  island  of  Jamaica,  unto 
that  of  his  kingdom  of  Ireland,  which  his  ma* 
jesty,  the  best  and  greatest  of  kings,  hath  gra- 
ciously commanded  us  to  submit  unto  ana* 
own,  we,  his  majesty's  truly  loyal  and  dutiful 
subjects,  hitherto  have  and  yet  do,  by  a  willing 
readiness,  and  ready  willingness,  declare  our 
entire  obedience  and  hearty  conformity  there* 
unto,  because  his  majesty  commands. 

And  although  hia  majesty's  great  perspicuity 
and  truly  royal  prudence  is  best  able  to  deter- 
mine what  government  is  the  fittest  for  his  sub- 
jects in  this  island,  yet,  with  all  doe  submis- 
sion, in  all  homility,  we  beg  leave  to  represent 
to  his  majesty  the  great  inconvenience  attend- 
ing the  present  frame,  in  transmitting  our.  laws 
home* 

The  vast  distance  ef  place  will  of  necessity 
require  a  great  expence  of  time,  between  the 
first  framing  our  laws  here,  and  the  transmit- 
ting and  return  ef  them  hither  again ;  so  that, 
before  they  can  be  passed  into  laws  by  the  as- 
sembly here,  there  will  probably  as  great  causes • 
arise  to  alter,  as  there  were  at  first  to  make 
them. 

And,  with  all  due  submission,  we  judge  it  even 
impossible  to  adapt  laws  to  the  present  consti- 
tution, so  as  not  to  admit  of  often  and  great  al- 
terations: for  according  to  our  experience 
hitherto,  we  have  found  urgent  occasions  to* 
alter  and  amend  the  laws,  that  have  more  im- 
mediately concerned  us  here,  at  the  least.evary 
two  years;  and  we  cannot  foresee,  bet  we* 
shall  lie  under  the  same  necessity  still;  so 
that  if  his  majesty  graciously  please  to  take  it 
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3d.  Whether  the  subsidies  of  tonnage  and 
poundage  opou  goods  that  may  by  law,  or  shall 
be  directly  carried  to  Jamaica,  be  not  payable, 
according  to  law,  by  bis  majesty's  subjects  inha- 
biting that  island,  or  trading  there,  by  virtue  of 
the  acts  of  tonnage  and  poundage,-  or  other  acts 
made  in  England  t 

4th.  Whether  wine  or  other  goods,  once 
brought  into  England,  and  transported  from 
thence,  upon  which  the  respective  abatement* 
are  allowed  upon  exportation,  according  to  law, 
the  same  being  afterwards  carried  to  Jamaica, 
and  landed  there,  shall  not  be  liable  to  the  pay* 
sneot  of  the  full  duty  of  tonnage  and  poundage, 
which  it  should  have  paid,  if  consumed  in  Eng- 
land, deducting  only  such  part  of  the  said  duty 
as  slyill  not  be  repaid  in  England  upon  exporta- 
tion of  the  said  goods  from  thence  r 

Which  Queries  were  accordingly  transmitted 
to  Mr.  Attorney  and  Mr.  Solicitor  General, 
with  a  Paper  containing  the  past  and  present 
state  of  Jamaica,  in  relation  to  the  govern- 
ment. 

Letter  to  Mr.  Attorney  and  Mr.  Solicitor 
General. 

Council  Chamber,  March  11,  1679-00. 

■Gentlemen  ;  The  right  honourable  the  lords 
of  the  Committee  for  Trade  and  Plantations, 
upon  consideration  of  the  affairs  of  Jamaica, 
Jiave  stated  the  Questions  following,  viz. 

[Here  were  recited  the  Queries  stated  in  the 
preceding  article.] 

To  which*  Questions  their  lordships  desire 
your  Answer  in  writing,  with  all  convenient 
speed:  and  for  your  further  information,  I 
have  inclosed  a  Paper  containing  a  short  ac- 
count of  the  past  ami  present  sUte  of  the  go- 
vernment of  Jamaica;  and  in  case  you  should 
require  any  further  satisfaction  therein,  or 
touching  the  Queries  referred  unto  you,  I  am 
ordered  by  the  Lords  of  the  Committee  to  at- 
tend you  at  any  time  and  place  you  shall  think 
fit  to  appoint. 

I  am,  with  all  respect,  gentlemen,  &c. 

Extract  rfan  Order  in  Council. 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council-Chamber  at 
Whitehall,  April  27,  1680.  Present, 
Prince  Rupert,  Lord  President,  Earl  of 
Sunderland,  Earl  of  Essex,  Viscount 
Fauconberg,  Mr.  Hyde,  Mr.  Secretary 
Jenkins. 

Mr.  Attorney  and  Mr.  Solicitor  General  havr 
ing  likewise  acquainted  the  Committee,  that, 
upou  consideration  of  the  four  Questions  con- 
cerning Jamaica,  referred  unto  them  the  11th 
of  March,  they  did  find  them  of  such  difficulty 
nnd  moment,  as  to  deserve  the  opiuion  of  the 
Judges;  upon  whom  Mr.  Attorney  and  Mr. 
Solicitor  General  are  desired  to  attend  with 
them;  Mr.  Attorney  having  first  delivered  his 
opinion,  "  That  the  people  of  Jamaica  have  no 
right  to  be  governed  by  the  laws  of  England, 
but  by  such  laws  at  are  made  there,  aud  estab- 


lished by  Jus  majesty's  authority  :"  But  whereas 
Mr.  Solicitor  Gen  end  doth  deliver  his  opinion 
that  the  word  "  dominion/'  in  the  act  oi  par- 
liament for  touoage  and  poundage,  may  seem 
rather  to  imply  the  dominion  of  Wales  and 
Berwick- upon- Tweed  only,  than  to  extend  to 
the  plantations;  and  more  especially,  as  Mr. 
Attorney  alledges,  siuce  the  islands  of  Guern- 
sey and  Jersey  are  not  concerned  in  that  act ; 
their  lordships  order  the  two  first  Questions  only 
to  be  sent  unto  the  Judges,  without  any  mention 
to  be  made  of  the  two  last,  which  panic  ul&ruc 
the  act  of  tonnage  aud  poundage. 

References  to  the  Judges  about  Jamaica. 

Council-chamber,  April  27,  1680. 

Gentlemen ;  I  am  commanded  by  the  right 
honourable  the  Lords  of  the  privy-council  ap- 
pointed a  Committee  of  Trade  and  Foreign 
Plantations,  to  signify  their  desires,  that  too 
attend  his  majesty's  Judges  with  the  questions 
following : 

1st.  Whether  from  the  past  and  present  state 
of  Jamaica,  his  majesty's  subjects  inhabiting 
nnd  trading  there  have  a  right  to  the  laws  ».-t 
England,  as  Englishmen,  or  by  virtue  of  the 
kind's  proclamation,  or  otherwise? 

^d.  Whether  his  majesty's  subjects  of  Ja- 
maica, churning  to  be  governed* by  the  laws  of 
England,  are  not  bound  by  such  laws  as  ere 
beaeficiaf  to  the  king,  by  appointing  taxes  nod 
subsidies  for  the  support  of  the  government,  as 
by  other  laws  which  tend  only  to  the  benefit 
and  ease  of  the  subject  ? 

Which  Questions  their  lordships  desire  hi* 
majesty'*  Judges  to  consider  and  answer  tu 
writing  and  to  return  the  opinious  to  the  com- 
mittee with  con veuient  speed. 

1  am  with  respect,  &c. 

Order  to  the   Judgrt  about   the  Question  <:f 
Jamaica. 

At  the  Court  of  Whitehall,  June  23, 1680. 
Present,  1  lis  Maje»ty,  Prince  itupert,  Arch- 
bishop of  Canterbury,  Lord  Chancellor, 
Lord  President,  Lord  Privy  Seal,  Duke  it 
Albemarle,  Mnrquis  of  Worcester,  Eiri  ot' 
Oisory,  Lord  Chamberlain,  Earl  of  Sunder- 
land, Earl  of  Clarendon,  Earl  of  Bath,  Lord 
j  Bishop  of  Londou,  Mr.  Hyde,  Mr.  Finch, 

L.  C.  J.  North,  Mr.  Coventry,  Mr.  Se- 
cretary Jenkins,  Mr.  Chancellor  of  tne 
Exchequer,  Air.  Godolphin. 

I:  \6  this  day  ordered  in  council,  that  Mr. 
Attorney  and  Mr.  Solicitor  General  do  attend 
his  ni:ije*ty's  Judges,  and  desire  them  to  assem- 
ble with  all  convenient  speed,  and  be  in;;  as* 

j  sembled,  to  confer  *ith  them  concerning  thi» 

'  question ;  viz. 

Y\  nether  by  his  majesty's  letter,  proclama- 
tion, or  commissions,  annexed,  his  majesty 
hath  excluded  himself  from  the  power  of  esta- 
blishing laws  in  Jamaica,  it  being  a  conquered 
country,  aufl  all  laws  settled  by  authority  then; 
bring  now  expired  ? 
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.  And  that,  upon  receiving  tbe  Opioioos  of  his 
majesty's  judges,  under  their  hands  in  writing,, 
they  do  report  the '  same  to  the  lords  of  the 
privy-council  appointed  a  committee  for  trade 
and  foreign  plantations. 

Extract  of  an  Order  in  Council. 

Jamaica. — At  the  Committee  of  Trade  and 
"       Plantations^  in  the  Council-Chamber  at 
Whitehall,  Sept.  7,  1680.     Prtunt.  Lord 
President,  Mr.  Secretary  Jenkins,  Marquis 
of  Worcester. 
Mr.  Secretary  Jenkins  acquaints  tbe  com- 
mittee that  col.  Long,  of  Jamaica,  had  some 
days  before  surrendered  himself  to  him,  upon 
a  bond  of  tea  thousand  pounds  given  to  the 
earl  of  Carlisle  to  that  purpose ;  and  that  he 
had  taken  bis  security  for  the  like  sum,  that  he 
would  attend  the  first  council,  on  Friday  next, 
being  the  10th  instant. 

«  Copy  of  an  Order  in  Council. 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in   the  Council-Chamber  at 
Whitehall.     Present,  Prince  Rupert,  Lord 
President,  Marquis  of  Worcester,  Enrl  of 
Clarendon,  Earl  of  Bath,  Mr.  Secretary 
Jenkins. 
The  earl  of  Carlisle  is  called  in,  and  delivers 
a  paper  containing  a  charge  against  col.  Long, 
which  is  read,  consisting  chiefly  in  three  points ; 
▼n.  That  he  had  razed  the  king's  name  out  of 
the  act  for  raising  a  public  revenue;  that  be 
bad  granted  an  Habeas  Corpus,  being  judge; 
for  a  person  condemned  by  law;  and  had  op- 
posed the  settlement  of  the  country  pursuant 
la  tbe  king's  orders. 

And  his  lordship  declaring,  that  he  had 
nothing  more  to  say  against  col.  Long,  than  was 
contained  in  that  paper,  only  reserving  to  him- 
self the  liberty  of  explaining  what  he  had  there- 
'  in  mentioned,  col.  Long  is  called  in,  and  the 
paper  read  to  him;  whereupon  ha  positively 
denies  that  be  bad  done  any  thing  to  the  bill 
without  the  directions  of  the  assembly;  and 
that  he  believes  therazure  happened,  inasmuch 
as  the  clerk  of  the  assembly  had  transcribed 
the  bill  passed  in  sir  Thomas  Lynch's  time, 
which  was  now  blotted  out  by  the  agreement 
of  the  governor,  council,  and  assembly,  and 
(lie  words  written  in  his  band  were  only  added 
to  make  up  the  sense,  which  otherwise  would 
have  been  wanting,  which.be  did  as  Speaker  of 
that  assembly  from  whom  he  had  directions; 
which  is  confirmed  by  the  letters  of  major 
Molesworth,  Mr.  Bernard,  Mr.  Ashurst,  Mr. 
Burton,  and  of  the  clerk  of  the  assembly. 

As  to  the  (ranting  an  Habeas  Corpus,  be 
declares  be  did  not  know  the  person  was  con- 
demned; and  that  it  is  usual  for  the  jiHgcs  to 
sign  blank  Habeas  Corpus's,  whioh  tto  clerk 
gives  out  in  course. 

And  that  he  never  opposed  the  king's  orders, 
otherwise  than  by  expressing  his  opinion,  that 
they  were  not  for  his  majesty's  service,  nor  the 
good  of  his  country, 
VOL.  VI. 


Extract  of  an  Order  in  Council. 

Jamaica. — At  the  Curomee  of  Trade  and 
Plantations,  in  t£ie  Council- chamber  as 
Whitehall,  Tuesday  13  Oct.  1680.  Pre- 
sent, Prince  Rupert,  Lord  President,  Lord 
Privy  Seal,  Marquis  of  Worcester,  Earl 
of  Sunderland,  Earl  of  Clarendon,  Earl 
of  Halifax,  Viscount  Faucooberg,  Mr. 
Hyde,  Mr.  Godolphin,  Mr.  Secretary 
Jenkins,  Mr.  Seymour. 

The  earl  of  Carlisle  attending  acquaints  th*  , 
committee*,  that  the  act  for  raising  a  public  re* 
venue  will  expire  in  March  next,  and  that  the 
government  will  be  left  under  very  great  ne- 
cessities, in  case  the  king  do  not  give  sir  Henry 
Morgan  leave  to  pass  a  temporary  bill,  until 
the  full  settlement  of  affairs  shall  be  agreed  on, 
which  is  like  to  take  up  a  considerable  time ; 
and  therefore  proposes,  that  the  Order  in  Coun- 
cil, dated  the  14th  of  January  last  (wliich  if  - 
read)  forbidding  the  governor  to  raise  money 
by  any  other  act  or  order  whatsoever,  than  by 
the  bill  transmitted  by  his  majesty,  which  the 
assembly  will  not  be  willing  to  pass  until  the 
government  be  entirely  settled  in  such  manner 
as  may  be  more  agreeable  to  them  than  tha 
Irish  model,  be  suspended.  His  lordship  pro- 
ceeds to  give  an  account  of  his  transactions 
with  the  assembly  to  persuade  them  to  pass  . 
the  revenue  bill,  and  reads  the  objections  of 
the  assembly,  and  bis  answer  to  them  ;  whereof, 
and  of  the  council- books,  his  lordship  is  de- 
sired to  give  a  transcript  to  the  committee. 

There  having  been  two  laws  read,  which 
were  entered  therein,  the  one  made  by  col". 
D'Oyley  and  the  council,  for  raising  imposts 
on  liquoTs,  the  other  by  sir  Charles  Lyttleton 
and  his  council,  being  a  supplemental  act  to 
the  former : 

And  his  lordship  acquainting  the  committee, 
that,  as  for  licenses  of  taverns,  he  had  set  them 
on  foot  before  he  passed  any  bill  of  revenue  : 

It  is  thereupon  thought  fit,  by  some  of  their 
lordships,  That  the  assembly  of  Jamaica  be  in- 
duced to  pass  a  perpetual  bill,  by  having  leave 
to  appropriate  the  revenue  to  the  support  of 
the  government. 

And  the  committee  is  appointed  to  meet 
again  on  this  business  on  Thursday,  at  nine 
o'clock  in  tbe  morning ;  when  col.  Long,  and 
the  other  assembly-men  lately  come  over,  arc? 
to  attend. 

i 

Jamaica.— At  the  Committee  of  Trade  and 
Plantations,  in  the  Council  Chamber  at 
Whitehall,  Thursday  Oct.  14, 1680.  Pre- 
sent, Prince  Rupert,  Lord  President,  Lora 
Privy-seal,  Marquis  of  Worcester,  Earl  of 
Clarendon,  Earl  of  Essex,  Earl  of  Halifax, 
Vfocoont  Fauconberg,  Lord  Chief  Justice 
North,  Mr.  Secretary  Jenkins. 

The.earl  of  Carlisle  atteods,  and  produce* 
an  entry  in  the  council-book  of  Jamaica,  of* 
law  passed  by  col.  D'Oyley.  and  to*  council, 
for  rai*'in&,a  pubjit  rtvequa^  ao4  ofvaooWtfali 

;      4U 
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passed  by  sir  Charles  £yi  tie  ton  and  the  coun- 
cil, being  a  supplemental  act  to  the  former, 
both  which  are  indefinite,  and  not  determined 
by  the  commissions  of  col.  D'Oyley  or  my  lord 
Windsor,  whose  deputy  sir  Charles  Lyt  tie  to  u 
was. 

After  which,  col.  Long  and  Mr.  Ashurst  are 
tailed  in  (the  other  gentlemen  of  Jamaica 
being  in  the  country)  and  being  asked, '  why 
they  were  not  willing  that  a  perpetual  bill  of 
revenue  should  pass  in  Jamaica  fr  they  made 
answer,  that  they  have  no  other  way  to  make 
their  aggrievances  known*  to  the  king,  to  have 
them  redressed,  tlian  by  the  dependence  of  the 
governor  upon  the  assembly,  which  is  pre- 
served by  passing  temporary  bills  of  revenue; 
and  that  a  perpetual  bill  being  passed,  all  the 
ends  of  government  would  be  answered,  and 
there  would  be  no  further  need  of  calling  as- 
semblies. To  which  my  lord  of  Carlisle  re- 
plies, Th^t,  notwithstanding  any  act  for  raising 
au  impost  on  liquors  should  be  passed  in  that 
manner,  yet  the  necessities  and  contingencies 
'of  the  government  are  such  as  to  require  the 
frequent  calling  of  assemblies,  for  raising 
money  by  other  means,  and  doing  public 
works;  the  present  revenue  coming  far  short 
of  the  ex  pence  of  the  government. 

Their  lordships  tell  col.  Long,  that  in  case 
thoy  be  willing  to  puss  the  act  of  revenue  in- 
definitely, the  king  may  be  induced  to  settle 
Other  perpetual  laws,  which  they  shall  propose 
as  beneficial  to  them. 

The  gentlemen  of  Jamaica  being  withdrawn, 
their  lordships  enter  upou  a  debate  concerning 
a  continuance  of  the  two  laws  made  by  cot 
D'Oyley  and  sir  Charles  Lyttel  ton  before  men- 
tioned, and  bow  far  the  English  laws  and  me- 
thods of  government  ought  to  take  place  in  Ja- 
maica ;  and  it  is  there  alledged,  "  that  the  laws 
of  England  cannot  be  in  force  in  another 
Country,  where  the  constitution  of  the  place  is 
different  from  that  of  England." 

Upon  the  whole  matter,  the  committee  desire 
thy  lord  chief  justice  North  to  report  his  opinion 
in  writing  on  Monday  next,  upon  the  questions 
foil  owiug  ;  viz* 

1st.  Whether  the  king  by  his  proclamation 
published  during  my  lord  Windsor's  govern- 
ment, his  majesty's  letter  dated  15th  of  January, 
1672-3,  or  any  other  act,  appearing  by  the  laws 
qf  England  or  any  laws  of  Jamaica,  or  by  his 
majesty 's  commissions  or  instructions  to  his  go- 
vernors, has  divested  himself  of  the  power  he 
formerly  had  to  alter  the  forms  of  government 
'in  Jamaica? 

2d.  Whether-any  act  of  the  assembly  of  Ja- 
maica, or  any  other  act  of  his  majesty  or  bis 
cove  mors,  have  totally  repealed  the  acts  made 
by  col  D'Oyley  and  sir  Charles  Lyttelton  for 
raising  a  public  revenue,  or  whether  they  are 
now  in  force? 

Memorandum,  rlis  majesty  being  present,  my 
ten*  chief  justice  North  .was  added  to  the  com- 
mittee. 

\t*mwondum.  Col.  Long  having  mentioned 
some  transections  of  roy  lord  Vaughan's  during 


his  government,  his  lordship  is  to  be  summoned 
for  the  next  meeting. 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council  Chamber  at 
Whitehall  on  Monday  the  18Ch  of  Octo- 
ber 1680. v,  Present,- Lord  President,  Lord 
,  Privy-Seal,  Lord  Chamberlain,  fori  .of 
Essex,  Earl  of  Clareudon,  Earl  of  Halifax, 
Lord  Vise.  Fauconberg,  Lord  Chief  Jus- 
tice North,  Mr.  Secretary  Jenkins,  Mr. 
Seymour.  ' 

My  lord  chief  justice  North  having  acquaint- 
ed the  committee,  that  he  had  considered  of 
the  two  questions  proposed  by  their  lordships ; 
and  that,  although  some  further  time  would  be 
requisite  for  him  to  give  in  his  answer,  yet,  in 
respect  of  the  haste  that  was  necessary  for  set- 
tling the  revenue,  his  lordship  undertakes  to  re- 
turn his  answer  at  the  nest  meeting  upon  the 
second  question  }  wherein  his  lordship  is  de- 
sired to  take  to  his  assistance  some  other  of  his 
majesty's  judges  ,  viz. 

Whether  any  act  of  the  assembly  of  Jamaica,' 
or  any  act  of  his  majesty  or  his  governors,  have 
totally  repealed  the  acts  made  by  col  .D'Oyley 
and  sir  Charles  Lyttleton,  for  raising  a  pjibhe 
revenue,  of  whether  they  are  now  in  force  ? 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council  Chamber  at 
Whitehall,  on  Wednesday  Oct.  SO,  1680. 
Present  Lord  President,  Earl  of  Sander- 
laud,  Earl  of  Bridgwater,  Earl  of  Essex, 
Earl  of  Halifax,  Lord  Chief  Justice  North, 
Lord  Bishop  of  London,  Mr.  Secretary 
Jenktus,  Mr.  Seymour. 

My  lord  chief  justice  North  having  delivered 
his  opinion  in'  writing  upon  the  question  recom- 
mended to  him  nt  the  last  meeting,  col.  Loog, 
Mr.  Beeston,  Mr.  Ashurst,  and  other  planter* 
and  merchants  of  Jamaica,  together  with  the 
earl  of  Carlisle,  are  called  in,  and  his  lordship's 
opinion  is  read  to  them  ;  whereby  bis  lordship 
concludes,  that  the  act  of  revenue  made  in  166S 
by  sir  Charles  Lyttleton  is  yet  in  force ;  as  being 
not  repealed  by  any  subsequent  acts  which  were 
limited  to  the  term  of  two  years  by  bis  majesty's 
commands.  Bat  col.  Long  objects,  that  there 
was  a  law  made  bytsir  Thomas  Modyford,  which 
declares  alt  laws,  passed  at  sir  Charles  Lyttel- 
ton's  assemblies,  void  for  want  of  due  form  in 
the.  writs  and  other  particulars  ;  whereupon 
they  are  bid  to  withdraw  ;  and  whereas  my 
lord  chief  justice  North  was  not  present  when 
this  objection  was  made,  their  lordships  think 
fit  that  he  be  acquainted  therewith,  and  desired 
to  renew  his  opinion ;  and  the  gentlemen  of 
Jamaica  are  also  desired  to  be  ready  with  the 
objections  they  have  to  make  to  his  lordship's 
report, *at  the  nexr  meeting,  which  is  appointed 
for  to-morrow  at  three  in  the  afternoon. 

Jamaica.  At  the  Committee  of  Trade  and 
Plantations  in  the  Council-Chamber  at 
Whitehall,  Thursday,  Oct.  21,  1680.  Pre- 
sent, Prince  Rupert,  Lord  President,  Mar* 
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tjuis  of  Wordstar,  Earl  of  Bridgwater, 
Earl  of  Clarendon,  Vic.  Fmi con  berg,  Mr. 
Hyde,  Ld.  Ch.  Just.  North,  Mr.  Secretary 
Jenkins. 

The  lords  being  met  to  consider  the  business 
of  Jamaica,  order  the  proclamation,  published 
in  my  lord  Windsor's  time,  to  be  read  :  and 
thereupon  their  lordships  express  their  opinion, 
that  his  majesty  did  thereby  Assure  and  settle 
the  property  of  the  inhabitants,  but  not  the  go- 
vernment and  form :  thence  these  questions  did 
arise,  viz. 

1st.  Whether,  upon  the  consideration  of  the 
commission  and  instructions  to  col.  D'Oyley, 
and  sir  Charles  Lyttleton,  and  the  constitution 
of  the  island  thereupon,  the  acts  of  council 
made  by  colonel  D'Ovley  and  sir  Charles  Lyt- 
tleton were  perpetual  laws,  binding  to  the  in- 
habitants  of  the  island  ? 

fid.  Whether,  supposing  those  laws  good  and 
perpetual,  any  of  the  subsequent  laws,  or  the 
proclamation  in  my  lord  Windsor's  time,  have, 
taken  away  the  force  of  these  laws  ? 

And  because  the  gentlemen  of  Jamaica  made 
divers  objections  against,  the  validity  of  those 
laws,  as  being  made  by  the  governors  and  coun- 
cil without  an  assembly,  and  against  the  perpe- 
tuity of  them,  as  being  repealed  by  subsequent 
laws ;  their  lordships  do  therefore  think  it  roost 
conducing  to  his  majesty's  service,  that  colortel 
long,  major  Beeston,  and  Mr.  Ashurst,  do  at- 
tend my  Lord  Chief  Justice  North,  in  order  to 
explain  to  his  lordship  what  is  chiefly  expected 
by  them,  whereby  they  may  be  induced  to  set- 
tle the  revenue  for  the  support  of  the  govern- 
ment, to  the  end  matters  may  be  brought  to  an 
accommodation'. 

Jamaica.— At  the  Committee  of  Trade  and 
.  Plantations  in  the  Council-Chamber  at 
Whitehall,  Wednesday,  Oct.  27,  IC80. 
Present,  Lord  Privy  Seal,  Earl  of  Bridg- 
water, Lord  Chamberlain,  Earl  of  Bath, 
Earl  of  Halifax,  Mr.  Chanoelioc  of  the  Ex- 
chequer. 

My  Lord  Chief  Justice  North  reports,  that  he 
fcas  been  attendee!  by  the  gentlemen  of  Jamaica, 
wtoo  have  declared  themselves  willing  to  grant 
the  king  a  perpetual  bill  for  the  payment  of  the 
..governors,  and  another  bill  for  the  payment  of 
.  contingencies,  to  continue  for  seven  years,  pro- 
vided they  may  be  restored  to  their  ancient 
form  of  passirg  laws,  and  may  be  assured  of 
such  of  the  laws  of  England,  as  may  concern 
their  liberty  and  property. 

Their  lordships  taking  notice  that  the  revenue 
of  Jamaica  will  expire  in  March  next,  direct  a 
letter  to  be  prepared  for  the  approbation  of  the 
council,  empowering  sir*Henry  Morgan  to  call 
an  assembly,  and  to  endeavour  the  passing  a 
temporary  biH  with  their  consent,  for  the  re- 
venue;  and,  in  case  of  their  refusal,  to  raise  the 
same  in  such  manner  as  hath  been  done  by  for- 
mer governors. 

Memorandum.  At  a  council  on  the  iast.  a 
draught  of  the  afonementiooed  letter  was 
react 


Ami  upon  reading  -the  petition  of  the  (plant- 
ers, merchants,  and  inhabitants  of  Jamaica, 
praying  to  be  restored  to  their  ancient  method 
of  making  laws,  the  lords  of  the  committee  are 
ordered  to  meet  de  die  tn  diem,  until  they  shall 
have  agreed  on  such  a  method  for  the  making 
of  laws,  and  the  settlement,  of  the  government, 
as  they  shall  find  roost  convenient  for  iiia  ma- 
jesty's service.       .    . 

Jamaica. — At  the  Committee  of  Trade  and 
Plantations,  in  the  Council-Chamber  at 
Whitehall,  on  Thursday  -the  23th  of  Octo- 
ber, 1630.  Present,  JPrince  Rupert,  Lord 
Privy  Seal,  Lord  Chain  hcrlain,  Earl  of 
Bridgwater,  Earl  of  Sunderland,  Earl  of 
Clarendon,  Earl  of  Essex,  Earl  of  Halifax, 
Viscount  Fnuconberg,  Bishop  of  London, 
Mr.  Hyde,  Lord  Chief  Justice  North,  Mr. 
Secretary  Jenkins. 

Their  lordships  having  considered  that  part 
of  die  letter  from  the  council  of  Jamaica,  dated 
20th  of  May  last,  that  concerns  the  laws,  and 
having  read  the  petition  of  the  merchants  and 
planters  of  Jamaica,  presented  in  council  oti 
the  as  also  a  paper  prepared' by  Mr.  Black- 
wayt,  concerning  the  manner  of  making  laws 
in  Jamaica,  their  lordships,  upon  foil  considera- 
tion, and  debate,  of  what  may  best  conduce  to 
his  majesty's  service,  agree,  That  the  present 
method  of  making  laws  in  Barbadoes,  as  settled 
by  the  commission  of  sir  Richard  Dalton,  be 
proposed  unto  his  majesty  in  council:  and 
that  powers  be  drawn  up  for  the  earl  of  Car- 
lisle, with  instructions  suitable  to  that  scheme, 
and  with  respect  to  the  present  circumstances 
of  Jamaica;  and  r  hat'  the  assembly  may  be  the 
more  easily  induced  to  grant  a  revenue  for  the 
support  of  the  government,  their  lordships  are 
of  opinion,  that  his  majcbty's  quit-rents,  and 
the  tax  on  the  wine-licenses,  as  well  as  all  other 
levies  which  now  are  or  shall  he  made,  be  ap- 
propriated to  the  support  of  the  government, 
and  to  no  other  use  whatsoever. 

Jamaica.— -At  the  Committee  of  Trade  and 
-Plantations,  in  the  Council- Chamber  at 
Whitehall,  on  Saturday,  'the  30th  of  Octo- 
ber, 1660.  Present,  Prince  Rupert, 
Duke  of  Albemarle,  Lord  Charalterlaifi, 
Earl  of  Bridgwater,  Earl  of  Sunderland, 
Earl  of  Clarendon,  Earl  of  Essex,  Viscount 
Fauconberg,  Earl  of  Halifax,  Mr.  Secre- 
-    tary  Jenkins. 

Colonel  Long,  and  the  other  gentlemen  of 
Jamaica,  attend,  and  are  acquainted  with  the 
resolutions  of  the  Committee,  to  report  to  his 
majesty,  that  they  may  enjoy  the  same  method 
of  making  laws,  as  is  now  appointed  for  Bar- 
badoes; with  which  the  gentlemen  express) 
themselves  very  well  satisfied. 

Copy  of  Powers  to  (he  Earl  of  CarlUU,  for 

making  Laws, 
Charles  the  Second,  by  the  grace  of  God,  king 
of  England,  Scotland,  France,  and  Ireland, 
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Defender  of  the  Faith,  &c.-— To  oar  right 
teusty  end  right  well-beloved  cousin 
Charles,  Earl  of  Carlisle,  oar  Gaptain- 
General,  and  Governor' in  Chief  in.  and 
over  oar  Island  of  Jamaica,  and  other  the 
Territories  depending  thereon ;  and  to  our 
Deputy-Governor  and  Commander  in 
Chief  of  our  said  Island :  and,  in  case  of 
their  death  or  absence,  to  our  Council  of 
Jamaica, 

Whereas,  by  our  royal  commission,  bearing 
date  the  1st  of  March,  in  the  30th  year  of  our 
.reign,  we  have  thought  lit  to  constitute  and  ap- 
point yon,  Charles  earl  of  Carlisle,  Captain- 
General  nnd  Governor  in  Chief  in  and  over  our 
island  of  Jamaica,  and  the  territories  depending 
thereon,  thereby  commanding  and  requiring 
•you,  or,  in  your  absence,  our  deputy-governor, 
or  our  council,  to  do  and  execute  all  things  be- 
longing to  the  said  command,  and  the  trust  re- 
posed in  you,  according  to  the  several  powers 
or  directions  granted  or  appointed  yon  by  the 
aaid  commission,  and  the  instructions  therewith 
given  you,  or  by  further  powers  and  instructions 
to  be  granted  or  appointed  you  under  our  signet 
'  and  sign-manual,  as  by  our  said  commission 
(reference  being  thereunto  had)  doth  more  at 
large  appear:  and  whereas  it  is  necessary  that 
good  and  wholesome  laws  and  ordinances  be 
settled  and  established  for  the  government  and 
support  of  our  island  of  Jamaica;  we  do  here- 
by give  and  grant  unto  you  full  power  and  au- 
thority, with  the  advice  and  consent  of  the  said 
council,  from  time  to  time,  as  need  shall  require, 
to  summon  or  call  general  assemblies  of  the 
freeholders  and  planters  within  the  said  island, 
in  manner  and  form  ns  is  now  practised  in  Ja- 
maica. And  our  will  and  pleasure  is,  that  the 
persons  thereupon  duly  elected  by  the  major 
.  part  of  the  freeholders  of  the  respective  parishes 
end  places,  and  so  returned  (having,  before 
their  sitting,  taken  the  oaths  of  allegiance  and 
.  supremacy,  which  you  shall  commissionate  fit 
persons,  under,  the  public  seal  of  that  island,  to 
administer,  and  without  taking  which,  none 
•  shall  be  capable  of  sitting,  though  elected) 
ahall  be  called  and  held  the  General  Assembly 
*>f  our  island  of  Jamaica ;  and  that  tbey,  or 
the  major  part  of  them,  shall  have  full  power 
and  authority,  with  the  advice  and  consent  of 
yourself,  and  of  the  council,  to  make,  consti- 
tute and  ordain  laws,  statutes,  and  ordinances* 


for  the  public' peace,  welfare,  and  good  go- 
vernment of  the  iaid  island,  and  of  the  people 
and  inhabitants  thereof,  and  such  other  as  shall 
resort  thereto,  and*  for  the  benefit  of  our  heirs 
and  successors;  which  said  laws,  statutes,  and 
ordinances,  are  to  be  (as  near  as  conveniently 
may  be)  agreeable  to  the  laws  and  statutes  of 
our  kingdom  of  England:  provided,  that  all 
such  laws,  statutes,  and  ordinances,  of  what 
nature  or  duration  whatsoever,  be,  (within  three 
months,  or  by  the  first  conveyance  after  making 
the  same)  transmitted  unto  us  under  the  public 
seal,  for  our  allowance  and  approbation  of 
tbem,  as  also  duplicates  thereof  by  the  next 
conveyance ;  and  in  case  all  or  any  of  them 
(being  not  before  confirmed  by  us)  shall,  at  any 
time,  be  disallowed  and  not  approved,  and  so 
signified  by  us,  our  heirs,  or  successors,  nndei 
our  or  their  sign-manual  or  signet,  or  by  order 
of  our  or  their  privy-council,  unto  you,  the  said 
earl  of  Cai lisle,  or  to  the  commander  in  chief 
of  our  said  island  for  the  time  being,  then  such 
or  so  many  of  them,  as  shall  be  so  disallowed 
and  not  approved,  shall  from  thenceforth  cease, 
determine,  and  be  utterly  void,  and  of  none  ef- 
fect, any  thing  to  the  contrary  thereof  notwith- 
standing. And  to  the  end  nothing  may  be 
passed  or  done  in  our  said  island  by  the  said 
council  or  assembly,  to  the  prejudice  of  us,  our 
heirs,  or-  successors,  we  will  and  ordain,  that 
you  tlie  said  Charles,  earl  of  Carlisle,  shall 
have  and  enjoy  a  negative  voice  in  the  making 
or  passing  of  laws,  statutes,  and  ordinances,  as 
aforesaid;  and  that  you  shall  and  may  like- 
wise, from  time  to  time,  as  you  shall  Judge  it 
necessary,  dissolve  ail  General  Assemblies,  as 
aforesaid;  any  thing  in  our  commission,  bear- 
ing date  as  aforesaid,  to  the  contrary  hereof 
notwithstanding.  And  our  will  and  pleasure 
is,  that,  in  case  of  your  death,  or  absence  from 
the  said  island,  our  deputy-governor,  for  the 
time  being,  exercise  and  enjoy  all  and  singular 
the  powers  and  authorities  hereby  granted  unto 
you,  the  said  Charles,  earl  of  Carlisle;  and  in 
case  he  likewise  happen'  to  die,  or  be  absent 
from  our  said  island,  we  do  hereby  authorize 
and  empower  our  Council  of  Jamaica  to>  execute 
the  powers  hereby  given  you,  until  we  shall  de- 
clare our  further  pleasure  therein. 

Given  at  our  Court  at  Whitehall,  this  3rd  day 
of  Novemberj  in  the  thirty-second  year  of 
our  reign. 


HOI]  St  ATE  TRIALS,  50  Charles  II.  IM*.— Introduction,  %v.  (1401 


INTRODUCTION 


TO   THE 


TRIALS  K>R  THE  POLISH  PLOT. 


WE  arc  now  arrived  at  the  Trial*  respecting 
that  cause  of  extensive,  various  and  pertinacious 
contention;  that  source  of  copious  bloodshed  ; 
that  origin  of  tremendous  and  lasting  national 
convulsions— the  Popish  Plot.  A  knowledge 
of  the  transactions  relating  to  it,  of  the  different 
impressions  which  they  made  upon  the  minds 
of  different  men  who  lived  at  the  time  they  oc- 
curred, and  of  the  representations  of  thrtn 
which  have  been  exhibited,  may  be  collected 
from  the  reports  of  the  Trials  connected  with 
thealleged  Plot,  and  contained  in  this  Collection 
(of  which  that  of  Staley  or  Stayley,  Nor.  21, 
3678,  is  the  earliest,  and  that  of  Oates,  May  0, 
1685,  is  the  latest),  from  the  fourth  Volume  of 
Cobbett's  Parliamentary  History,  and  from  the 
writings  of  bishop  Burnet,  Oldmixon,  Echnrd, 
and  Roger  Coke.  ["  Your  Burnets,  Old- 
mixons,  and  Cokes,"  are  by  no  means  such 
despicable  historians,  as  the  sneer  of  Mr.  Pope 
and  the  commentary  of  Warton  would  induce 
us  to  believe],  from  Algernon  Sydney's  Letters 
(published  in  London  by  Dodsley,  a.d.  1742,) 
from  The  Secret  History  of  the  reigns  of  king 
Charles  2,  and  king  James  2  ;  (a  small  vo- 
lume printed  in  the  year  1690),  from  Rauleigh 
Redivivus,  or  the  Life  and  Death  of  the  Right 
Hon.  Anthony  earl  of  Sbaftsbury,  by  Philanax 
'Misopappas,  (a  small  book  of  which  the  se- 
cond edition  was  published  in  1683),  from  Ken- 
nett,  and  Roger  North;  from  the  Weekly 
Packet  of  Advice  from  Rome:  (See  Hen.  Carr's 
Case,  a.d.  1680,  infra);  from  Harris's  Histo- 
rical and  Critical  Account  of  the  Life  of  Charles 
the  Second ;  from  the  published  Memoirs  of 
.different  persons  who  lived  at  the  time,  and 
iron*  the  compilations  of  subsequent  historians. 

Hume,  in  bis  eighth  volume,  enters  much  at 
large  into  the  history  of  this  Plot,  deriving  his 
materials  principally  from  Burnet,  and  from 
Roger  North.  Burnet's  narrative  is,  indeed, 
intitled  to  particular  attention.  It  is  very  cir- 
cumstantial, and  seems  to  authenticate  all  that 
its  author  says  of  it.  *  I  am,"  says  he,  "  so 
*Hl  instructed  in  all  the  steps  of  the  Plot,  that 
I  am  more  capable  to  give  a  full  account  of  it 
than  any  man  I  know,  .And  I  will  do  it  so  im- 
partially that  no  party  shall  have  cause  to  cen- 
sure me  for  concealing  or  altering  the  truth  in 
*ny  one  instance."  Home,  in  another  place, 
(*ol.  5,  Note  N,  of  the  later  editions  of  his 
witory)  smys,  «  There  are  tinea  events  in  our 


history  which  may  be  regarded  as  touchstones 
of  party-men :  An  English  Whig,  who  asserts 
the  reality  af  the  Popish  Plot ;  an  Irish  Catho* 
lie,  who  denies  the  massacre  in  1641 ;  and,  a 
Scotch  Jacobite,  who  maintains  the  innocence 
of  queen  Mary,  must  be  considered  as  men  be- 
yond the  reach  of  argument  or  reason,  and 
must  be  left  to  their  prejudices.*' 

Sir  John  Dalrymple  (Memoirs,  vol.  i.  p.  43, 
Note)  tells  us,  "  that  some  papers  which  he 
had  seen  convinced  him  that  Shaftsbury  con* 
trived  the  Popish  Plot,  though  die  persons  he 
employed  as. informers,  ran  beyond  their  in- 
structions." 

In  the  piece  which  Mac p hereon  chose  te 
publish  under  the  title  of  "The  Life  of  James 
the  Second,  written  by  himself"  (s*e  the  Note 
to  lord  Clarendon's  Case,  ante,  p.  297),  the 
Plot  is  styled  «  Otes's  Plot." 

The  following  are  the  reflections  of  Mr.  Fox 
on  these  transactions : 

«  When  the  minds  of  men  were  in  the  djspfe 
sition  which  such  a  state  of  things  was  natu- 
rally calculated  to  produce,  it  is  not  to  be  won- 
dered at,  that  a  ready,  and  perhaps  a  ton 
facile,  belief  should  have  been  accorded  to  thai 
rumour  of  a  Popish  Plot.  But  with  the  largest 
possible  allowance  for  the  just  apprehensions 
which  were  entertained,  and  the  consequent 
irritation  of  the  country,  it  is  wholly  inconceiv- 
able how  such  a  Plot  as  that  brought  forward 
by  Tongue  and  Oates  conld  obtain  any  general 
belief.  Nor  can  any  stretch  of  candonr  make 
us  admit  it  to  be  probable,  that  all  who  pre- 
tended a  belief  of  it  did  seriously  entertain  it. 
On  the  other  hand,  it  seems  an  absurdity,  eoual 
almost  in  degree  to  the  belief  of  the  riot 
itself,  to  suppose  that  it  was  a  story  fabricated 
by  the  earl  of  Shaftsbury,  and  the  other  leaders 
of  the  Whig  Party ;  and  it  would  be  highly 
unjust,  as  well  as  uncharitable,  not  ta  admit, 
that  the  generality  of  those  who  were  engaged 
in  the  prosecution  of  it  were  probably  sincere 
in  their  belief  of  it,  since  it  is  unquestionable 
that  at  the  time  very  many  persons,  whose  po- 
litical prejudices  were  of  a  quite  different  com- 
plexion, were  under  the  same  delusion.  The 
unanimous  votes  of  the  two  Houses  of  Parlia- 
ment, and  the  names,  as  well  as  the  number, 
of  those  who  pronounced  Lord  Stafford  to  be 
guilty,  teem  to  put  tbia  beyond  a  doubt  Dry* 
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den,  writing  soon  after  the  time,  says,  in  bis 
Absalom  and  Achithopbel,  that  the  Plot  was 

u  Bed  in  itself,  bat  represented  worse :" 

Chat 

u  Same  truth  there  was,  but  dasb'd  and  brew'd 
*  with  lies."      * 

and  that 

"  Succeeding  times  did  equal  folly  call 
44  Believing  notbieg,  or  believing  suV 

and  Dryden  will  not,  by  those  who  are  con- 
versant in  the  history  and  works  of  that  im- 
mortal writer,  be  suspected  cither  of  party 
prejudice  in  favour  of  Shaftsbury  and  the 
Whigs,  or  of  any  view  to  prejudice  the  country 
against  the  duke  of  York's  succession  to  tlie 
crown.  The  king  repeatedly  declared  his  be- 
lief of  it.  These  declarations,  if  sincere,  would 
have  some  weight ;  but  if  insincere,  as  may  be 
reasonably  suspected,  they  afford  a  still  stronger 
testimony  to  prove  that  such  belief  was  not  ex- 
clusively a  party  opinion,  since  it  cannot  be 
•opposed,  that  even  the  crooked  politics  of 
Charles  could  have  led  him  to  countenance 
fictions  of  his  enemies,  which  were  not  adopted 
by  bis  own  party.  Wherefore,  if  this  Question 
were  to  be  decided  upon  the  ground  of  autho- 
rity, the  reality  of  the  Plot  would  be  admitted; 
and  it  must  be  confessed,  that,  with  regard  to 
facts  remote,  in  respect  either  of  time  or  place, 
wise  men  generally  dimde  in  their  own  judg- 
ment, and  defer  to  that  of  those  who  have 
bad  a  nearer  view  of  them.  But  there  are 
eases  where  reason  speaks  so  plainly  as  to  make 
all  argument  drawn  from  authority  of  no  avail, 
and  this  is  surely  one  of  them.  Not  to  mention 
correspondence  by  post  on  the  subject  of  regi- 
cide, detailed  commissions  from  the  Pope, 
silver  bullets,  &c.  Arc.  and  other  circumstances 
equally  ridiculous,  we  need  only  advert  to  the 
part  attributed  to  the  Spanish  government  in 
this  conspiracy,  and  to  the  alledged  intention 
of  murdering  the  king,  to  satisfy  ourselves  that 
it  was  a  forgery. 

"  Rapin,  who  argues  the  whole  of  this  a  flair 
with  a  degree  of  weakness  as  well  as  disinge- 
nuity  very  unusual  to  him,  seems  at  last  to 
offer  us  a  kind  of  compromise,  and  to  be  sa- 
tisfied if  we  will  admit  that  there  was  a  design 
or  project  to  introduce  popery  and  arbitrary 
power,  at  the  head  of  which  were  the  king  and 
Lis  brother.  Of  this  1  am  as  much  convinced 
as  he  can  be ;  but  how  does  this  justify  the 
prosecution  and  execution  of  those  who  suffer- 
ed, since  few,  if  anv  of  them,  were  in  a  situa- 
tion to  be  trusted  by  the  royal  conspirators 
with  their  designs  V  When  he  says  therefore, 
that,  that  is  precisely  what  was  understood  by 
the  conspiracy,  he  by  no  means  justifies  those 
who  were  the  principal  prosecutors  of  the  plot. 
The  design  to  murder  the  king,  be  calls  the  ap- 
pendage of  the  plot :  a  strange  expression  this, 
to  describe  the  projected  murder  of  a  king ! 
though  not  more  strange  than  the  notion  itself 
when  applied  to  a  plot,  the  object  of  which  , 


was  to  render  that  very  king  absolute, 
introduce  the  religion  which  he  i 
Bot  it  is  to  be  observed,  that  tbuogfa 
sideline  the  Bill  of  Exclusion,  the  Miiiba  Bl, 
and  other  legklarfve  proceedings,  the  plot,  as 
he  defines  it,  that  is  to  say,  the  design  of  intro- 
ducing popery  and  arbitrary  power,  was  the 
important  point  to  be  looked  to  ;  yet  io  coorts 
of  justice,  and  for  juric*  and  jwdges.  that  wh»ch 
be  calls  the  appendage  was,  generally  speak  trg, 
the  sole  consjderatioti.  ■ 

"  Although  therefore,  upon  a  review  of  this 
truly  shocking  transaction,  we  may  be  fairiy 
justified  in  adopting  the  milder  alternative,  and 
imputing  to  the  greater  part  of  those  concerned 
in  it,  rather  an  extraordinary  degree  of  U:i-d 
credulity,  than  the  deliberate  wickedness  of 
planning  and  assisting  in  the  perpetration  jf 
legal  murders :  yet  the  proceedings  oo  the  Po- 
pish Plot  must  always  be  considef ed  as  an  in- 
delible disgrace  upon  the  English  nation,  in 
which  king,  parliament,  judges,  juries,  wit* 
nesses,  prosecutors,  have  all  their  respective, 
though  certainly  not  equal,  shares.  Witnesses 
of  such  a  character  as  not  to  deserre  cred-t  xa 
the  most  trifling  cause,  upon  the  most  immate- 
rial facts,  gave  evidence  so  incredible,  or,  ts 
speak  more  properly,  so  impossible  to  be  true, 
that  it  ought  not  to  have  been  believed  if  it  hod 
come  from  the  mouth  of  Cato ;  and  upon  m*cu 
evidence,  from  such  witnesses,  were  innocent 
men  condemned  to  death  and  executed.  Pro- 
secutors, whether  attorney  and  solicitors-gene- 
ral, or  managers  of  impeachment,  acted  niik 
the  fury  which  in  such  circumstances  might  be 
expected ;  juries  partook  naturally  enough  of 
the  national  ferment;  and  judges,  whose  doty 
it  was  16  guard  them  against  such  impressions, 
were  scandalously  active  in  confirming  them  in 
their  prejudices,  and  inflaming  their  passions. 
The  king,  who  is  supposed  to  hare  disbelieved 
the  whole  of  the  plot,  never  once  exercised  his 
glorious  prerogative  of  mercy.  It  is  said  be 
dared  not.  His  throne;  perhaps  his  life,  was 
at  stake;  and  hutory  does  not  furnish  us  with 
the  example  of  any  monarch  with  whom  the 
lives  of  innocent  or  even  meritorious  subjects 
ever  appeared  to  be  of  much  weight,  when  put 
in  balance  against  such  considerations.'' 

The  whole  passage  of  his  favourite  Drydea, 
from  which  Fox  has  extracted  four  lines,  is 
worth  insertion.  It  follows  an  encomiastic  re* 
presentation  of  the  government  of  Charles  the 
Second.  It  is  scarcely  necessary  to  premise 
that  '  Jerusalem'  denotes  '  London/  '  Jebo- 
'  sites' '  Papists,' '  David' '  Charles  the  Second,' 
*  Egypt9 « France.' 

Thv  inhabitants  of  old  Jerusalem 
Were  Jebosites;  the  town  so  callM  from  them; 

And  theirs  the  native  right 

fiut  when  the  chosen  people  grew  more  strong. 
The  rightful  cause  at  length  became  the  wrong; 
And  ev'ry  loss  the  men  of  Jebus  bore 
They  were  still  thought  God's  enemies  the  more. 
Thus  worn  or  weakened,  well  or  ill-content, 
Submit  they  most  to  David's  governments 
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Impoverish'd,  and  drpriv'd  of  alt  command, 
Their  taxes  doubled  as  they  lost  their  land ; 
And  what  was  harder  yet  to  flesh  and  blood, 
Their  gods  disgrac'd,  and  burnt  like  common 

wood. 
This  set  the  heathen  priesthood  in  a  flame ; 
For  priests  of  all  religion  are  the  same. 
Of  whatsoe'er  descent  their  godhead  be, 
Stock,  stone,  or  other  homely  pedigree, 
In  his  defence  his  servants  are  as  bold 
As  if  he  had  been  born  of  beaten  gold. 
The  Jewish  Rabbins,  though  their  enemies, 
In  this  conclude  them  honest  ineu  and  wise  : 
For  *t  was  their  duty  all  the  learned  think, 
1"  espouse  his  cause  by  whom  they  eat  aiidtirink, 
From  whence  began  that  Plot,  the  nation's  curse, 
Bud  in  iuclf,  but  represented  worse ; 
Rnis*d  in  extremes,  and  in  extremes  decry 'd ; 
With  oaths  affirm'd,  with  dying  vows  deny'd  ; 
Not  weigh'd,  nor  wtnnow*d  by  the  multitude ; 
But  swnllow'd,   in  the  mass,  nnchew'd  and 

crude. 
Some  truth  there  was,  but  dash'd  and  brew'd 

with  lies, 
To  please  the  fools,  and  puzzle  all  the  wise. 
Succeeding  times  did  equal  folly  call, 
Believing  nothing,  or  believing  all. 
Th*  Egyptian  rites  the  Jebusitcs,  embraced, 
Where  gods  were  recommended  by  their  taste. 
Such  sav'ry  deities  must  needs  be  good, 
As  serv'd  at  once,  for  worship  a'nd  for  food. 
By  force  they  could  not  introduce  these  gods; 
For  ten  to  one,  in  former  days,  was  odds. 
So  fraud  was  us'd  (the  sacriheer's  trade)" 
Fools  are  more  hard  to  conquer  than  persuade.' 
Their  busy  teachers  mingled  with  the  Jews, 
And  rak*d,  for  con  verts,  e'en  the  court  and  stews; 
Which  Hebrew  priests  the  more  unkindly  took, 
Because  the  fleece  accompanies  the  flock: 
Some  thought  they  God's  anointed  meant  to  slay 
By  guns,  invented  since  full  many  a  day: 
Our  author  swears  it  nut :  but  who  can  know 
Haw  far  the  devil  and  Jehusites  may  go  ? 
This  Plot,  wtoich  faiPd  for  want  of  common  sense, 
Had  yet  a  deep  and  dang*rous  consequence : 
For,  as  when  raging  fevers  boil  the  blood, 
The  standing  lake  soon  floats  into  a  flood, 
And  ev'ry  hostile  humour,  which  before 
|tept  quiet  in  its  channels,  bubbles  o'er ; 
So  several  factions,  from  this  first  ferment, 
Work  up  to  foam,  and  threat  the  government. 
Some   by   their  friends,   more  by  themselves 

thought  wise, 
Oppos'd  the  pow'r  to  which  they  could  not  rise : 


Some  had  in  courts  been  great,  and  throws 

from  thence, 
Like  fiends  were  harden M  in  impenitence: 
Some,  By  their  monarch's  fatal  mercy,  grown 
From  pnrdon'd  rebels  kinsmen  to  the  throne, 
Were  rais'd  in  pow'r  and  public  office  high, 
Strong  bands,  if  bands  ungrateful  men  could  tie. 
Of  these  the  fal*e  Achithophehwas  first, 
A  name  to  all  succeeding  ages  curs'd  ; 
For  close  designs  and  crooked  councils  fit, 
Sagacious^  bold,  and  turbulent  of  wit; 
Restless,  unfix'd  in  principles  and  place, 
In  pow'r  unpleas'd,  impatient  of  disgrace: 
A  fiery  soul,  which,  working  out  its  way, 
Fretted  the  pigmy  body  to  decay, 
And  o'er- in  for  m\i  the  tenement  of  clay. 
Ji.  daring  pilot  in  extremity. 

The  Popish  Plot  deservingly  occupies  an  ex- 
tensive space  in  English  story.  Burnet's  Ac- 
count of  it  has  been  already  mentioned.  That 
Account  bears  so  many  marks  of  authenticity, 
and  withal  appears  to  throw  light  upon  so  many 
particulars,  both  of  the  men  and  of  the  things 
which  were  introduced  into  the  following  Trials, 
that  it  has  been  thought  proper  to  insert  it 
here.  Several  of  the  chief  witnesses,  as  Oates, 
Bedloe,  Praunce,  Jeuxiison,  published  Narra- 
tive* of  the  matters  which,  as  they  alleged,  bad 
come  within  their  respective  knowledge.  All 
these  Narratives  are  curious.  The  only  one, 
however,  of  them  to  which  historians  have  much 
adverted,  is  that  of  Gates;  which  is  here  in- 
serted, because  it  is  intimately  connected  with 
the  ensuing  Trials,  and  also  materially  expla- 
natory of  the  accounts  given  by  Burnet  and  the 
oi her  historians.  It  must,  moreover,  appear  to 
be  iu  itself  an  astonishing  document,  in  what- 
ever light  it  may  be  contemplated.  In  former 
editions  of  the  State  Trials,  Atkins's  account  of 
his  Examination  before  the  Committee  of  the 
House  of  Lords,  appointed  to  enquire  after  the 
murder  of  sir  Edmondbury  Godfrey,  and  also 
the  Examinations  of  Bedloe  taken  before  that 
Committee,  and  his  subsequent  Examination  at 
Bristol  in  his  last  sickness  by  Lord  Chief  Justice 
North,  were  inserted'  in  an  Appendix  to  the 
eighth  volume.  But  as  these  matters  altogether 
relate  to  the  Popish  Plot,  it  seems  preferable 
that  they  should  be  consolidated  with  the  other 
introductory  information  which  it  has  been 
thought  proper  to  prefix  to  the  Trials  arising 
out  of  that  Plot.  Accordingly,  %they  are  here 
subjoined  to  Oatcs's  Narrative.' 


BURNETS  ACCOUNT  of  the  POPISH  PLOT. 


Three  days  before  Michaelmas  Dr.  Tonge 
!f}me  to  me.  I  had  known  him  at  sir  Robert 
Murray's.  He  was  a  gardener  and  a  chymist, 
and  was  full  of  projects  and  notions.  He  had 
got  some  credit  in  Cromwell's  time :  and  that 
k*pt  him  poor.  He  was  a  very  mean  divine, 
and  seemed  credulous  and  simple.  But  I  had 
always  looked  on  him  a»  a  sincere  man.  At  this 


time  he  told  me  of  strange  designs  against  the 
king's  person ;  and  that  Corners,  a  Benedict iri, .. 
had  provided  himself  of  a  poniard,  with  which 
be  undertook  to  kill  him.  I  was  amazed  at  alt 
this;  and  did  not  know  whether  he  was  crazeel, 
or  had  come  to  me  on  design  to  involve  me  in 
a  concealing  of  treason.  So  I  went  to  Dr. 
Lloyd,  and  sent  htm  to  the  secretary's  oftict 
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with  an  account  of  that  discourse  of  Tonge's, 
since  I  would  not  be  guilty  of  misprision  of 
treason.  He  found  ai  the  office,  that  Tonga 
was  making  discoveries  (here;  of  which  they 
iriade  no  other  account,  but  that  he  intended  to 
get  himself  to  be  made  a  dean.  I  told  this 
next  morning  to  Littleton  and  Powel.  And 
they  looked  on  it  as  a  design  of  lord  Danby's, 
to  be  laid  before  the  next  session,  thereby  to 
dispose  them  to  keep  up  a  greater  force,  since 
the  papists  were  plotting  against  the  king's  life: 
This  would,  put  an  end  to  all  jealousies  of  the 
king,  now  the  papUts  were  conspiring  against 
his  life.'  But  lord  Halifax,  when  I  told  him  of 
it,  had  another  apprehension  of  it.  He  said, 
considering  the  suspicions  all  people  had  of  the 
duke's  religion,  he  believed  every  discovery  of 
that  sort  would  raise  a  flame,  u  hich  the  court 
wauld  not  be  able  to  manage. 

Oatet*  Character. .  , 

/  The  day  after  that  Titus  Oates  was  brought 
.  before  the  council.  He  was  the  sou  of  an  Ana- 
baptist teacher,  who  afterwards  conformed,  and 
got  into  orders,  and  took  a  benefice,  as  this  his 
ion  did.  He  was  proud  and  ill-natured,  haughty, 
but  ignorant.  He  had  been  complained  of  for 
some  very  indecent  expressions  concerning  the 
mysteries  of  the  Christian  religion.  He  was 
once  presented  for  perjury.  But  he  got  to  be 
a  chaplain  in  one  of  the  king's,shrps,  from  which 
he  was  dismissed  upon  complaint  of  some  un- 
natural practices,  not  to  be  named.  He  got  a 
qualification  from  the  duke  of  Norfolk  as  one 
of  his  chaplains :  and  there  he  fell  into  much 
discourse  with  the  priests  that  were  about  that 
family.  He  seemed  inclined  to  be  instructed  in 
the  Popish  religion.  One  Hutchinson,  a  Jesuit, 
bad  that  work  put  on  him.  He  was  a  weak  and 
light- headed  man,  and  afterwards  came  over  to 
^he  church  of  England.  Hutchinson  was  a  cu- 
rate about  the  city  near  a  year,  and  came  oft  to 
me,  and  preached  once  for  me.  He  seemed  to 
be  a  sincere  devout  man,  who  did  not  at  all 
love  the  order,  for  he  found  they  were  a  deceit- 
ful and  meddling  sort  of  people.  They  never 
trusted  him  with  any  secrets,  but  employed  him 
wholly  in  making  converts.  He  went  after- 
wards back  to  that  church.  So  all  this  was 
thought  a  juggle  only  to  cast  an  odium  upon 
Qates.  He  told  me,  that  Oates  and  they  were 
always  in  ill  terms.  They  did  not  allow  Oates 
above  ninepence  a  day,  of  which  he  complained 
much.  And  Hutchinson  relieved  him  often. 
They  wished  they  could  he  well  rid  of  him ;  and 
sent  him  beyond  sea,  being  in  very  ill  terras 
with  him.  This  made  Hutchinson  conclude, 
that  they  bad  not  at  that  time  trusted  Oates 
with  their  secrets.  Oates  was  kept  for  some 
time  at  St.  Omers;  and  from  thence  sent 
through  France  into  Spain;  and  was  now  re- 
turned into  England.  He  had  teen  long  ac- 
quainted withlonge;  and  made  his  fir9t  disco- 
very to  him.  And  he,  by  the  means  of  one 
Kirby,  a  chymist,  that  was.  sometimes  in  the 
5b£s  laboratory,  signified  the  thing  to  the  king. 
$0  Tong<t  had  QQ  audience  ;  and  told  the  king 


a  long  thread  of  many  passages,  all  tending  to 
the  taking  away  his  life ;  which  the  king,  as  be 
afterwards  tola  me,  knew  not  what  to  make  of*. 
Yet  among  so  many  particulars  he  did  not  know 
but  there  might  be  some  truth.  So  he  sent  him 
to  lord  Dan  by,  who  intended  to  make-some  use 
of  it,  but  could  not  give  much  credit  to  it,  and 
handled  the  matter  too  remissly  :  for,  if  at  first 
the  thing  had  been  traced  quick,  either  the 
truth  or  the  imposture  of  the  whole  affair  might 
have  been  marie  appear.  The  king  ordered 
lord  Danby  to  say  nothing  of  it  to  the  duke.  In 
the  meanwhile  some  letters  of  an  odd  strain, 
relating  to  plots  and  discoveries,  were  sent  by 
the  post  to  Windsor,  directed  to  Beddingfield, 
the  duke's  confessor;  who,  when  he  had  read 
them,  carried  them  to  the  duke,  and  protested 
he  did  not  know  what  they  meant,  nor  from 
whom  they  came.  The  duke  carried  them  to 
the  king.  And  he  fancied  they  were  writ  either 
by  Tonge  or  Oates,  and  sent  on  design  to  have 
them  intercepted,  to  give  the  more  credit  to  the 
discovery.  t  The  duke's  enemies  on  the  other 
hand  gave  out,  that  he  had  got  some  hints  of 
the  discovery,  and  brought  these  as  a  blind  to 
impose  on  the  king.  The  matter  lay  in  a  se- 
cret and  remiss  management  for  six  weeks, 

Oates*  Discovery. 

At  last,  on  Michaelmas-eve,  Oates  was 
brought  before  the  council;  and  entertained 
them  with  a  long  relation  of  many  discourses 
he  had  heard  among  the  Jesuits,  of  tfyeir  design 
to  kill  the  king.  He  named  persons,  phces, 
and  times,  almost  without  number.  He  said, 
many  Jesuits  had  disguised  themselves,  and 
were  gone  to  Scotland,  and  held  field  conveotn 
cles,  on  design  to  distract  the  govemroeut 
there.  He  said,  he  was  seat  first  to  St.  Omers, 
thence  to  Paris,  and  from  thence  to  Spain,  to 
negotiate  this  design;  and  that  upon  his  return, 
when  he  brought  many  letters  and  directions 
from  beyond  sea,  there  was  a  great  meeting  of 
the  Jesuits  held  in  London,  in  April  last,  in  dif- 
ferent rooms  in  a  tavern  near  St.  Clements; 
and  that  he  was  employed  to  convey  ibe  reso- 
lutions of  those  in  one  room  to  those  in  ano- 
ther, and  so  to  hand  tbem  round.  The  issue  of 
the  consultation  was,  that  they  came  to  a  reso- 
lution to  kill  the  king  by  shooting,  stabbing,  or 
poisoning  him,  that  several  attempts  were  made, 
all  which  failed  in  the  execution,  as  shall  be 
told  when  the  trials  are  related.  While  he  was 
going  on,  waiting  for  some  certain  evidence  to 
accompany  his  discovery,  he  perceived  they 
were  jealous  of  him  :  and  so  he  durst  not  trust 
himself  among  them  any  more.  In  all  this  there 
was  not  a  word  of  Comers,  of  whom  Tonge  had 
spoke  to  me.  So  that  was  dropped.  This  was 
the  substance  of  what  Oates  told  the  first  day. 
Many  Jesuits  wereNupon  this  seized  on  that 
night,  and  the  next  day.  And  their  papers 
were  sealed  up  nest  day.  He  accused  Coleman 
of  a  strict  correspondence  with  P.  de  le  Chaise; 
(whose  name  he  had  not  right,  for  he  called  him 
Father  Le  Shee  :)  and  he  said  iu  general,  that 
Coleman  was  acquainted  with  all  thgir  design*, 
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Coleman  and  hit  Papert  seized. 

Coleman  had  a  whole  da?  free  to  make  his 
escape,  if  he  thought  he  was  in  any  danger. 
And  he  had  conveyed  ail  hU  papers  out  of  "the 
v?ay :  Only  he  forgot  a  drawer  under  I  he  table, 
in  which  the  papers  relating  lo  74,  75,  and  a 
part  of  76*  were  left.  And  from  these  I  drew 
the  negotiations,  that  I  have  formerly  men- 
tioned as  directed  by  him.  If  he  had  either 
left  all  hit  papers  or  withdrawn  all,  it  had  been 
happy  for  his  party.  Nothing  had  appeared, 
if  all  hi*  papers  had  been  nut  out  of  the  way. 
But  if  all  had  been  left,  it  might  have  been 
concluded  that  the  whole  secret  lay  in  them. 
But  he  left  enough  to  give  great  jealousy.  And 
no  more  appearing,  all  was  believed  that  the 
witnesses  had  deposed.  Coleman  nent  out  of 
the  way  for  a  day,  hearing  that  there  was  a  war- 
rant out  against  him.  But  he  delivered  him- 
self the  next  day  to  the  Secretary  of  State. 
When  Gates  and  he  were  confronted,  Gates 
did  not  know  him  at  first :  But  he  named  him, 
when  he  heard  him  speak.  Yet  he  only 
charged  him  upon  hear-say.  So  he  was  put  in 
a  messengers  hands.  Gates  named  Wake- 
man,  the  queen's  physician  ;  but  did  not  know 
him  at  all.  And  being  asked  if  he  knew  any  thing 
against  him,  he  answered  he  did  not ;  adding, 
God  forbid  he  should  say  any  thing  more  than 
he  knew,  he  would  not  do  that  for  all  the  world. 
Nor  did  he  name  Langhorn  the  famous  lawyer, 
that  indeed  managed  all  their  concerns.  The 
king  found  him  out  in  one  thing.  He  said, 
•when  he  was  in  Spain  he  was  carried  to  Don 
John,  who  promised  great  assistance  in  the 
execution  of  their  designs.  The  king,  who 
knew  Don  John  well,  asked  him  what  sort  of  a 
man  he  tfas :  He  answered,  he  was  a  tall  lean 
man  :  now  Don  John  was  a  little  fat  man.  At 
first  he  seemed  to  design  to  recommend  him- 
self to  the  duke  and  the  ministers :  For  lie  said 
he  heard  the  Jesuits  oft  say,  that  the  duke  was 
not  sure  enough  to  them  :  And  they  were  in 
doubt,  whether  he  would  approve  of  their  kill- 
ing the-  king :  but  they  were  resolved,  if  they 
found  him  stiff  in  that  matter,  to  dispatch  him 
likewise.  He  said,  they  had  oft  made  use  of 
his  name,  and  counterfeited  bis  hand  and  seal 
without  his  knowledge.  He  said,  the  Jesuits 
cherished  the  faction  in  Scotland  against  duke 
Lauderdale ;  and  intended  to  murder  the  duke 
of  Ormond,  as  a  great  enemy  to  all  their  de- 
signs. And  he  affirmed  be  had  seen  many  let- 
ters in  which  these  things  were  mentioned,  and 
had  heard  them  oft  spoke  of.  He  gave  a  long 
account  of  the  burning  of  London,  at  which 
tbey  intended  to  have  killed  the  king:  But 
they  relented  when  they  saw  him  so  active  in 
quenching  the  fire,  which,  as  he  said,  they,  had 
kindled. 

The  whole  town  was  all  over  enflamed  with 
this  discovery.  It  consisted  of  so  many  parti- 
culars, that  it  was  thought  to  be  above  inven- 
tion. Buf  when  Coleman's  letters  came  to  be 
read  and  examined,  it  got  a  great  confirmation ; 
since  by  these  it  appeared,  tMU  so  many  years 
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before  they  thought  the  design  for  the  convert- 
ing the  nation,  and  rooting  out  the  pestilent 
heresy  that  had  reigned  so  long. in  these  north- 
ern kingdoms,  was  very  near  its  being  executed : 
Mention  was  oft  made  of  the  duke's  great  zeal 
for  it.  And  many  indecent  reflections  were 
made  on  the  king  for  his  inconstancy,  and  hit 
disposition  to  be  brought  to  any  thing  for 
money  :  They  depended  on  the  French  king's 
assistance:  And  therefore  were  earnest  in 
their  endeavours  to  bring  about  a  general 
peace,  as  that  which  must  finish  their  design. 

On  the  second  day  after  this  discovery,  the 
king  went  to  Newmarket.  This  was  censured 
as  a  very  indecent  levity  in  him,  to  go  and  see 
horse-race?,  when  all  people  were  so  much 
possessed  with  this  extraordinary  discovery,  to 
which  Coleman's  letters  bad  gained  an  univer- 
sal credit.  While  the  king  was  gone,  Touge 
desired  to  speak  with  me.  So  I  went  to  him 
to  Whitehall,  where  both  he  and  Gates  were 
lodged  under  a  guard.  I  found  him  so  lifted 
up,  that  he  seemed  to  have  lost  the  little  sense 
he  had.  Oates  came  in  ;  and  made  me  a  com- 
pliment that  1  was  one  that  was  marked  out  to 
be  killed.  He  had  before  said  the  same  to 
Stillingfleet  of  him.  But  he  made  that  honour 
which  he  did  us  too  cheap,  when  he  said  Tooge 
was  to  be  served  in  the  same  manner,  because 
he  had  translated  the  Jesuits'  morals  into  Eng- 
lish. He  broke  out  into  great  fury  against  the 
Jesuits ;  and  said  he  would  have  their  blood. 
But  I,  to  divert  him  from  that  strain,  asked 
him,  what  were  the  arguments  that  prevailed 
on  him  to  change  his  religion,  and  to  go  over 
to  the  Church  of  Rome.  He  upon  that  stood 
up  and  laid  his  hands  on  his  breast ;  and  said. 
God  and  his  holy  angels  knew  that  he  had 
never  changed,  but  that  he  had  gone  among 
them  on  purpose  to  betray  them.  This  gave 
me  such  a  character  of  him,  that  I  could  have 
no  regard  to  any  thing  he  either  said  or  swore 
after  that.  • 

Godfrey  it  murdered, 

A  few  days  after  this,  a  very  extraordinary 
thing  happened,  that  contributed  more  than 
any  other  thing  to  the  establishing  the  belief  of 
all  this  evidence.  Sir  Edmondbury  Godfrey 
was  an  eminent  justice  of  peace,  that  lived 
near  Whitehall.  He  had  the  courage  to  stay 
in  London,  and  keep  things  in  order  during  the 
plague;  which  gained  him  much  reputation, 
and  upon  which  he  was  knighted.  He  was  es- 
teemed the  best  justice  of  peace  in  England  ; 
and  kept  the  quarter  where  he  lived  in  very 
good  order.  He  was  then  entering  upon  a 
great  design  of  taking  up  all  beggars  and  put- 
ting them  to  work.  He  was  thought  vain,  and 
apt  to  take  too  much  upon  him.  But  there 
are  so  few  men  of  a  public  spirit,  that  small 
faults,  though  they  lessen  them,  yet  ought  to 
be  gently  censured.  I  knew  him  well,  and 
never  had  reason  to  think  him  faulty  that  way. 
He  was  a  zealous  Protestant,  and  loved  the 
Church  of  England  ;  but  had  kind  thoughts  of 
the  Nonconformists,  and  was  not  forward  to 
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execute  the  laws  against  them.    And  he,  to 
avoid  being  put  on  doing  that,  was  not  apt  to 
search  for  priests  Qr  mass- houses.     So  that  few 
men  of  his  zeal*  lived  in  better  terms  with  the 
Papists  than  he  did.     Oates  went  to  him  the 
day  before  he  appeared  at  the  council  board  ; 
and  made  oath  of  the  Narrative  he  intended  to 
.  make,  which  he  afterwards  published.    This 
seemed  to   be  done  in  distrust  of  the   privy 
council,  as  if  they  might  stifle  his  evidence ; 
,    which  to  prevent  he  put  it 'in  safe  hands.  Upon 
that  Godfrey  was  chid  for  hia  presuming  to 
meddle  in  so  tender  a  matter.     And  it  was  ge- 
nerally believed,  that  Coleman  nnd  he  were 
long  iu  a  private  conversation,   between  the 
time  of   his   (Coleman's)    being    put  in   the 
messenger's  hands,  and  bis  being  made  a  close 
prisoner :.  Which  was  done  as  soon  as  report 
was  made  to  the  council  of  the  contents  of  his 
letters.    It  is  certain,  Godfrey  grew  apprehen- 
sive and  reserved  :  For   meeting    me    in    the 
v  street,  after  some  #  discourse    of  the   present 
state  of  affairs,  he  said,  he  believed  he  himself 
should  be  knocked  on  the  bead.    Yet  he  took 
no  care  of  himself,  and  went  about  according 
to  his  own  maxim,  still  without  a  servant : 
For  he  used   to  say,  that  the  servants  in  Lon- 
don were   corrupted  by  the,  idleness  and  ill 
company  they  fell  into,  while  they  attended  on 
their  masters*    On  the  day  fortnight  from  that 
in  which  Mr.  Oates  had  made    his    discovery, 
being  Saturday,  he  went  abroad  in  the  morn- 
ing, and  was  seen  about  one  o'clock  near  St. 
Clement's  church ;   but  was  never  seen  any 
more.    He  was  a  punctual  man  to  good  hours : 
So  his  servants  were,  amazed  when  he  did  not 
come  home.     Yet,  he  having  an  ancient  mo- 
ther living  at  Hammersmith,  they  fancied,  he 
had  hearj  she  was  dying,  and  so  was  gone  to 
see  her.    Next  morning   they  sent  thither,  but 
beard  no  news  of  him.     So  <  his  two  brothers, 
,  ^v  ho  lived  in  the  city,  were  sent  to.   They  were 
not  acquainted  with  his  affairs  :  So   they   did 
not  know  whether    he   might    not  have  stept 
aside  for  debt ;  since  at  that  time  all  people 
were  calling  in  their  money,  which  broke  a 
great  many,  but  no  creditors*  coming  about  the 
house,  they  on  Tuesday  published  his  being 
thus  lost.   The  council  sat  upon  it,  nnd  were  go- 
ing to  order  a  search  of  all  the  houses  about  the 
town  ;  but    were   diverted    from  it,  by  many 
stories  that  were  brought   them  by  the  duke  of 
Norfolk.     Sometimes  it   was   said,  he  was  in- 
decently married  :  And  the  scene   was  often 
shifted  of  the  places  where  it  was  said  he  was. 
V#he  duke  of  Norfolk's    officio  usness    iu    this 
'  matter,  and  the  last  place  he  was  seen  at,  being 
near  Arundejr  house,  brought  him  under  great 
suspicion.     On  Thursday  one  came  into  a  Book- 
seller's shop  after  dinner,  and  said,  he  was  found 
thrust  through  with    a   sword.     That  was  pre- 
sently brought  as  news  to  me-:  But  the   re- 
porter of  it  was  not  known.    That  night  late 
his  body  was  found  in  a  ditch,  about  a  mile  out 
of  town,  near  St.  Pancras  church.     His  sword 
was  thrust  through  bin).     But  no  blood  was  en 
Ijis    cloaths,  or  about  him.    His  shoes    were 


clean.  His  money  was  in  his  pocket.  But 
nothing  was1  about  his  neck.  And  a  mark  was 
all  round  it,  an  inch  broad,Nwhich  shewed  he 
was  strangled.  His  breast  was ,  likewise  all 
over  marked  with  bruises  ;  and  his  neck  was 
broken.  All  this  I  saw  ;  for  Dr.  Lloyd  and  I 
went  to  view  his  body.  There  were  many 
drops  of  white  wax- lights  on  hjs  breeches, 
which  he  never  used  himself.  And  since  only 
persons  of  quality,  or  priests,  use  those  lights, 
this  made  all  people  conclude  in  whose  hands 
he  must  have  been.  And  it  was  visible  ha 
was  first  strangled,  and  then  carried  to  that 
place,  where  his  sword  was  run  through  hia 
dead  body.  For  a  while  it  was  given  out,  that 
he  wos  a  hypochondriacal  man,  and  had  killed 
himself.  Of  this  the  king  was  possessed,  till 
Dr.  Lloyd  went  and  told  him  what  he  had  seen. 
The  body  lay  two  days  exposed,  many  going 
to  see  it,  who  went  away  much  moved  with  the 
sight.  And  indeed  mens  spirits  were  so  sbarp- 
eued  upon  it,  that  we  all  looked  on  it  as  a 
very  great  happiness,  that  the  people  did  not 
vent  their  fury  upon  the  papists  about  the  town. 

Oates  made  a  new  Discovery. 

The  session  of  parliament  was  to  be  opened 
within  three  days  :  And  it  may  he  easily  ima- 
gined in  what  a  temper  they  met.  The  court 
party  were  out  of  countenance.  So  the  country 
party  were  masters  this  session.  AllOates's 
evidence  was  now  so  well  believed,  that  it 
was  not  safe  lor  any  man  to  seem  to  doubt  of 
any  part  of  it.  lie  thought  he.  had  the  nation 
in  his  hands,  and  was  swelled  up  to  a  high  pitch 
of  vanity  and  imolence.  And  now  he  made 
tT  new  "edition  of  his  discovery  at  the  bar 
of  the  House  of  Commons.  He  said,  the 
Pope  bad  declared  that  England  was  his  king- 
dom, and  that  he  had  sent  over  commissions 
to  seieral  persons:  And  had  by  these  made 
lord  Arundel  of  Wardour  chancellor,  lord 
Powis  treasurer,  sir  William  Godolphin,  then 
in  Spain,  privy  seal,  Coleman  secretary  of 
state,  Bellasis  general,  Petre,  lieutenant  gene- 
ral, Ratcliffe  major  general,  Stafford  pay- 
master general,  and  Langhorn  advocate  gene- 
ral, besides  mauy  other  commissions  for 
subaltern  oiheers.  These,  he  said,  he  saw  in 
Laughorn's  chamber ;  and  that  he  had  deliver- 
ed out  many  of  them  himself,  and  saw  many 
more  delivered  by  others.  And  he  now  swore, 
upon  his  own  knowledge,  that  both  Coleman 
and  Wakeman  were  in  the  plot ;  that  Coleman 
had  given  80  guineas  to  four  ruffians,  that  went 
to  Windsor  last  summer,  to  stab  the  king  ;  that 
Wakemnn  had  undertaken  to  pottou  him,  for 
which  10,000/.  was  offered  him,  but  that  he 
got  the  price  raised  to  15,000/.  He  excused 
his  not  knowing  them,  when  confronted  with 
them ;  and  said,  that  he  was  then  so  spent  by 
a  long  examination,  and  by  not  sleeping' for 
two  nights,  that  he  was  not '  then  master  of 
himself ;  though  it  seemed  very  strange,  that 
he  should  then  have  forgot  that  which  he  bad 
made  now  the  main  part  of  his  evidence,  and 
should  have  tber>  objected  only  reports  upon 
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hearsay,  when  he  had  6uch  matter  against  them , 
as  he  now  said,  upon  his  own  knowledge. 
And  it  seemed  not*  very  congruous,  that  those 
who  went  to  stab  the  kinghnd  hut  SO  guineas 
a  piece,  when  Wakeman  was  to  have  15,000/. 
for  a  safer  way  of  killing  him.  Many  other 
things  in  the  discovery  made  it  seem  ill  digested, 
and  not  credible.  Bellasis  was  almost  perpe- 
tually ill  of  the  gout.  Petre  was  a  weak  man, 
and  had  never  any  military  command.  Rat- 
cliffe  was  a  man  that  lived  in  great  state  in  the 
north,  and  bad  not  stirred  from,  home  all  the 
last  summer.  Oates  also  swore,  he  delivered  a 
commission  to  be  a  colonel,  inv  May  last,  to 
Howard,  the  earl  of  Carlisle's  brother,  that  had 

•  married  the  dtttchess  of  Richmond.  But  a 
friend  of  mine  told  me,  he  was  all  that  mouth 
at  Bath,  lodged  in  the  same  house  with  How- 
ard, witlrwhom  he  was  every  day  engaged  at 
play.     He  was  then  miserably  ill  of  the  gout, 

.  of  which  he  died  soon  after.  Qates  did  also 
charge  general  Lambert,  as  one  engaged  in  the 
design,  who  was  to  have  a  great  post  when  set 
nt  liberty.  But  be  bad  been  kept  in  prison 
ever  since  the  Restoration ;  and  by  that  time 
had  lost  his  memory  and  sense.  But  it  was 
thdught  strange,  that  since  Oates  had  so  often 
said,  what  I  once  heard  him  say,  that  he  had 
gone' in  among  them  on  design  to  betray  them, 
that  ha  had  not  kept  any  one  of  all  these  coin- 
missions  to  be  real  proof  in  support  of  his  evi- 
dence. He  had  also  said  to  the  king,  that 
whereas  others  ventured  their  lives  to  serve  him, 
he  had  ventured  his  soul  to  serve  him  :  And 
yet  he  did  suffer  the  (bur  ruffians  to  go  to 
Windsor  to  kill  him,  without  giving  him  any 
notice  of  his  danger.  These  were  characters 
strong  enough  to  give  suspicion,  if  Coleman's 
letters,  and  Godfrey's  murder,  had  not  seemed 
such  authentic  confirmations,  as  left  no  room 
to  doubt  of  any  thing.  TiUotson  indeed  told 
me,  that  Langhorn's  wife,  who  was  still  as 
zealous  a  protectant  as  he  was  a  papist,  came 
oft  to  him,  and  gave  biro  notice  of  every  thing 
she  could  discover  among  them  ;  though  she 
continued  a  faithful  and  dutiful  wife  to  the  last 
minute  of  her  husband's  life.  Upon  the  first 
breaking  out  of  the  plot,  before  Oates  had 
spoke  a  word  of  commissions,  or  had  acdused 
Langhorn,  she  engaged  her  son  into  some  dis- 
course upon  those  matters,  who  was  a  hot  indis- 
creet papist.  He  said,  their  designs  were  so 
well  laid,  it  was  impossible  they  could  miscarry : 
And  that  his  father  would  be  one  of  the  great- 
est men  of  England  ;  for  he  had  seen  a  com- 
mission from  the  Pope,  constituting  htm  ad- 
vocate general.  This  he  told  me  in  Stilling- 
fleet's  hearing. 

Bedlam'*  Evidence. 

While  things  were  thus  in  a  ferment  at  Lon- 
don, Bedlow  delivered  himself  to  the  magi- 
strates of  Bristol,  pretending  he  knew  the  secret 
of  Godfrey's  murder.  So  he  was  sent  up  to 
London.  -  The  king  told  roe,  that  when  the  Se- 
cretary examined  him  in  his  presence,  at  his 
first  coming  he  said  he  knew  nothing  of  the 


plot ;  but  that  he  had  heard  that  40,000  men 
were  to  come  over  from  Spain,  who  were  to 
meet  as  pilgrims  at  St.  Jngo's,  and  were  to  be 
shipped  for  England  :  But  he  knew  nothing  of 
any  fleet  that  was  to  bring  them  over.  So  this 
was  loqked  on  as  very  extravagant.  But  he 
said,  he  had  seen  Godfrey's  body  at  Somerset 
House;  and  that  he  was  offered  4,000/.  by  a 
servant  of  the  lord  Bellasis,  to  assist  in  car-  * 
rying  it  away  :  but  upon  that  be  had  gone  out 
of  town  to  Bristol,  where  he  was  so  pursued 
with  horror,  that  it  forced  him  to  discover  it. 
Bedlow  bad  led  a  ve  ry  vicious  life.  He  had 
gone  by  many  false  names,  ty  which  be  bad 
cheated  many  persons.  He  had  gone  over 
many  parts  of  France  and  Spain,  as  a  man  of 
quality.  And  he  had  made  a  shift  to  live  on 
his  wits,  or  rather  by  his  cheats.  So  a  tender- 
ness of  conscience  did  not  seem  to  be  that  to 
which  he  was  much  subject.  But  the  very 
next  day  after  this,  when  he  was  brought  to 
the  bar  of  the  House  of  Lords,  he  made  a  full 
discovery  of  his  knowledge  of  the  plot,  and  of 
the  Lords  in  the  Tower  :  for  all  those  against 
whom  Oates  had  informed  were  now  prisoners. 
The  king  was  upon  this  convinced,  that  some 
bad  been  with  Bedlow  after  he  bad  been  be- 
fore him,  who  had  instructed  him  in  this  nar- 
ration, of  which  he  had  said  the  night  before 
that  be  knew  nothing :  and  yet  he  not  only 
confirmed  the  main  parts  of  Qates's  discoveries, 
but  added  a  great  deal  to  them.  And  he  now 
pretended,  that  his  rambling  over  so  many 
places  of  Europe  was  all  in  order  to  the  car- 
rying on  this  'design  ;  that  he  was  trusted  with 
the  secret,  and  had  opened  many  of  the  let- 
ters, which  he  was  employed  to  carry. 

Other  Proofs  that  seemed  to  support  the  Dis- 
covery* 

Here  were  now  two  witnesses  to  prove  the 
plot,  as  far  as  swearing  could  prove  it.  And 
among  the  papers  of  the  Jesuits  that  were 
seized  on  when  they  were  clapt  up,  two  letters 
were  found  that  seemed  to  confirm  all.  One 
from  Rome  mentioned  the  sending  over  the 
patents ;  of  which  it  was  said  in  the  letter,  that 
they  guessed  the  contents,  though  their  patrons 
there  carried  their  matters  so  secretly  that  no- 
thing was  known,  but  as  they  thought  fit.  The 
Jesuits,  when  examined  upon  this,  said,  these 
were  only  patents  with  relation  to  the  offices 
in  their  order.  Another  letter  was  wrjt  to  a 
Jesuit  in  the  country,  citing  him  to  come  to 
London  bv  the  84th  of  April,  which  was  the 
day  in  which  Oates  swore  tbey  held  their  con- 
sult, and  that  fifty  of  them  had  signed  the  re- 
solution of  killing  the  king,  which  was  to  be 
executed  by  Grove  and  Pickering.  In  the  end 
of  that  letter  it  was  added,  I  need  not  enjoin 
secrecy,  for  the  nature  of  the  thing  requires  it. 
When  the  Jesuit  was  examined  to  this,  he  said, 
it  was  a  summons  for  a  meeting  according  to 
the  rule  of  their  order :  and  they  being  to  meet 
during  the  sitting  of  the  parliament,  that  was 
the  particular  reason  for  enjoining  secrecy. 
Yet,  while  mens  minds  were  strongly  possessed, 
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these  answers  did  not  satisfy,  but  were  thought 
jsmly  shifts. 


Carst airs'  Practices. 

At  this  time  Carstairs,  of  whose  behaviour  in 
Scotland  mention  has  been  made,  not  having 
met  with  those  rewards  that  he  expected,  came 
up  to  London,  to  accuse  duke  Lauderdale,  as 
designing  to  keep  up  the  opposition  that  was 
made  to  the  laws  in  Scotland,  even  at  the 
time  that  he  seemed  to  prosecute  Conventicles 
with  the  greatest  fury;  because  he  had  often 
drawn  the  chief  of  their  teachers  into  such 
snares,  that  upon  the  advertisements  that  he 
gave  they  might  have  been  taken,  but  that 
duke  Lauderdale  had  neglected  it :  so  he  saw, 

v  he  had  a  mind  that  Conventicles  should  go  on, 

at  the  same  time  that  he   was  putting   the 

country  in  such  a  flame  to  punish  them.    This 

.  he  undertook  to  prove,  by  those  witnesses  of 

„  whom  ou  other  occasions  he  had  made  use. 
He  also  confessed  the  false  date  of  that  war- 
rant upon  which  Baillie  had  been  cenaured. 
He  put  all  this  in  writing,  and  gave  it  to  the 
marquis  of  Athol ;  and  pressed  him  to  carry 
him  to  duke  Hamilton,  and  the  earl  of  Kincar- 

« din,  that  he  might  beg  their  pardon,  and  be 
assured  of- their  favour.  I  was  against  the 
making  use  of  so  vile  a  man,  and  wonld  have 
nothing  to  do  with  him.  He  made  application 
to  lord  Cavendish,  and  to  some  of  the  House 
of  Commons,  to  whom  I  gave1  such  a  character 
of  him,  thut  they  would  see  him  no  more. 

Stakes  Ttial. 

While  he  was  thus  looking  about  where  he 
could  find  a  lucky  piece  of  villany,  he  hap- 
pened to  go  into  an  eating  house  in  Covent- 
garden,  that  was  over  against  the  shop  of  one 
Staley,  the  Popish  banker,  who  had  been  in 
great  credit,  but  was  then  under  some  diffi- 
culties ;  for  ail  his  creditors  came  to  call  for 
their  money.  Staley  happening  to  be  in  the 
next  room  to  Carstairs,  Carstairs  pretended  he 
heard  him  say  in  French,  that  the  kins;  was  a 
rogue,  and  persecuted  the  people  of  God  \  and 
that  be  himself  would  stab  him,  if  nobody  else 
would.  The  words  were  writ  down,  which  he 
resolved  to  swear  against  him.  So  next  morn- 
ing he  and  one  of  his  witnesses  went  to  him, 
and  told  him  what  they  would  swear  ugainst 
him,  and  asked  a  .sum  of  money  of  hiun.  He 
was  in  much  anxiety,  and  saw  great  danger  on 
both  hands.  Yet  he  chose  rather  to  leave  him- 
self to  their  malice,  than  be  preyed  on  by 
them.  So  be  was  seized  on  :  and  they  swore 
the  words  against  him  :  and  he  was  appointed 
to  be  tried  within  five  days.  When  I  heard 
who  the  witnesses  were,  I  thought  I  was  bound 
to  do  what  I  could  to  stop  it.  So  I  sent  both 
to  the  Lord  Chancellor,  and  to  the  Attorney- 
General,  to  let  them  know  what  profligate 
wretches  these  witnesses  were.  Jones,  the 
Attorney  General,  took  it  ill  of  me,  that  1 
should  disparage  the  king's  evidence.  The 
thing  grew  public,  and  raised  great   clamour 

-Miftt  me.    It  was  said,  I  was  taking  this  me- 


thod to  get  into  favour  at  Court.  I  had  like- 
wise observed  to  several  persons  of  weight,  how 
many  incredible  things  there  were  in  the  evi- 
dence that  was  given :  I  wished  they  would 
make  use  of  the  heat  the  nation  was  in  to 
secure  us  effectually  from  Popery  :  we  saw  cer- 
tain evidence  to  carry  us  so  far,  as  to  graft  that 
upon  it :  but  I  wished,  they  would  nut  run  too 
hastily  to  the  taking  mens  lives  upon  such  testi- 
monies. Lord  Mollis  had  more  temper,  than  I 
expected  from  a  man  of  his  heat.  Lord  Ha- 
lifax was  of  the  same  miud.  But  the  earl 
of  Shaftsbury  oould  not  hear  the  discourse.  He 
said,  we  mast  support  the  evidence ;  and  that 
all  those  who  undermined  the  credit  of  the 
witnesses  were  to  be  looked  on  as  public  ene- 
mies. And  so  inconstant  ft"  thing  is  popularity, 
that  I  was  most  bitterly  railed  at  by  those  who 
seemed  formerly  to  put  some  confidence  in  me. 
It  went  so  far,  that  I  was  advised  not  to  stir 
abroad  for  fear  of  public  affronts.  But  these 
things  did  not  daunt  me.  Staley  was  brought  to 
his  trial,  which  did  not  hold  long.  The  witnesses 
gave  a  full  evidence  against  him  :  and  he  had  no- 
thing to  offer  to  take  away  their  credit.  He  only 
shewed  bow  improbable  it  was,  that  in  a  public 
bouse  he  should  talk  such  things  with  so  load 
a  voice  as  to  be  beard  in  the  next  room,  in  a 
quarter  of  the  town  where  almost  every  body 
understood  French.  He  was  cast :  and  be  pre- 
pared himself  very  seriously  for  death.  Dr. 
Lloyd. went  to  see  him  in  prison.  He  was 
offered  his  life,  if  he  would  discover  their  plots. 
He  protested,  be  knew  of  none;  and  that  he 
had  not  said  the  words  sworn  against  him,  nor 
any  thing  to  that  purpose.  And  he  died,  the 
first  of  those  who  suffered  on  the  account  of 
the  plot.  Duke  Lauderdale,  having  heard 
how  I  had  moved  in  this  matter,  railed  at  me 
with  open  mouth.  He  said,  I  bad  studied  te 
save  Staley,  for  the  liking  I  had  to  any  one  that 
would  murder  the  king.  And  he  infused  this 
into  the  king,  so  that  he  repeated  it  in  the 
House  of  Lords  to  a  company  that  were  stand- 
ing about  him. 

Yet  so  soon  could  the  king  turn  to  make  use 
of  a  man  whom  he  had  censured  so  unmerci- 
fully, that  two  days  after  this  he  seut  the  earl 
of  Dunbarton,  that  was  a  papist,  and  had 
been  bred  in  Frauce,  and  was  duke  Hamilton's 
brother,  to  me,  to  desire  me  to  come  to  him 
secretly,  for  he  had  a  mind  to  talk  with  me. 
lie  said,  he  believed  I  could  do  him  service,  if 
I  had  a  mind  to  it.  And  the  See  of  Chichester 
being  then  void,  he  said,  he  would  not  dispose 
of  it,  till  he  saw.  whether  I  would  deserve  it,  or 
not.  I  asked,  if  he  fancied  I  would  be  a  spy, 
or  betray  any  body  to  him.  But  he  undertook 
to  me,  that  the  king  should  ask  me  no  question 
but  should  in  all  points  leave  me  to  my  liberty. 

The  Queen  charged  as  in  the  Plot. 

An  accident  fell  in,  before  I  went  to  him, 
which  took  off  much  from  OateVs  credit. 
When  he  was  examined  by  the  House  of  Lords, 
and  had  made  the  same  narrative  to  them  that 
he  hud  offered  to  the  Commons,  they  asked 
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liim,  if  he  had  now  named  all  the  persons  whom 
he  knew  to  be, involved  in  (he  plot  ?  He  said, 
there  might  be  some  inferior  persons  whom  he 
had  perhaps  forgot,  but  he  had  named  all  the 
persons  of  note.  Yet,  it  seems,  afterwards  he 
bethought  himself:  And  Mrs.  Elliot,  wife  to 
Elliot  of  the  bed-chamber,  came  to  the  king, 
and  told  him,  Oates  bad  somewhat  to '  swear 
•gains*  the  queen,  if  he  would  give  way  to  it. 
The  king  was  willing  to  give  Oates  line  enough, 
as  he  expressed  it  to  me,  and  seemed  to  give 
way  to  it.  So  he  came  out  with  a  new  story, 
that  the  queen  had  sent  for  some  Jesuits  to 
Somerset  house  ;  and  that  he  went  alongxwith 
them,  but  staid  at  the  door;  when  they  went 
in  ;  where  he  heard  one,  in  a  Woman's  voice, 
expressing  her  resentments  of  the  usage  she 
had  met  with,  and  assuring  them  she  would 
-assist  them  in  taking  off  the  king :  Upon  that 
he  was  brought  in,  and  presented  to  her:  And 
there  was  then  no  other  woman  in  the  room 
but  she.  When  he  was  bid  describe  the  room, 
it  proved  to  be  one  of  the  public  rooms  of  that 
court,  which  .are  so  great,  that  the  queen,  who 
was  a  woman  of  a  low  voice,  could  not  be 
heard  over,  it,  unless  she  had.  strained  for  it. 
Oates,  to  excuse  his  saying  that  he  could  not 
lay  any  thing  to  the  charge  of  any  besides  those 
he  had  already  named,  pretended,  that  he 
thought  then  it  was  not  lawful  to  accuse  the* 
queen.  But  this  did  not  satisfy  people.  Bed- 
low,  to  support  this,  swore  that  being  once  at 
chapel  at  Somerset  house,  he  saw  the  queen, 
the  duke,  and  some  others,  very  earnest  in  dis- 
course in  the  closet  above ;  and  that  one  came 
down  with  much  joy,  and  said,  the  queen  had 
yielded  at  last;  and  that  one  explained  this  to 
him  beyond  sea,  and  said,  it  was  to  kill  the 
king.  And,  besides  Bed  low's  oath  that  he  saw 
Godfrey's  body  in  Somerset  house,  it  was  re- 
membered, that  at  that  time  the  queen  was  for 
some  days  in  so  close  a  retirement,  that  no 
person  was  admitted.  Prince  Rupert  came 
then  to  wait  on  her,  but  was  denied  access. 
This  raised  a  strange  suspicion  of  her.  But  the 
king  would  nut  suffer  that  matter  to  go  any 
iarther. 

Coleman's  2 rial, 

Co>eman  was  brought  to  his  trial.  Oates  and 
Bedlow  swore  flatly  against  him,  as  was  men- 
tioned before.  He  denied,  that  he  had  ever 
seen  either  the  one  or  the  other  of  them  in  his 
whole  life:  And  defended  himself  by  Oates's 
not  knowing  him  when  they  were  first  confront- 
ed, nor  objecting  those  matters  to  him  for  a 
great  while. after.  lie  also  pressed  Oates  to 
name  the  day  in  August,  in  which  he  had  sent 
the  fourscore  guineas  to  the  four  ruffians.  But 
Oates  would  fix  on  no  day,  though  he  was  very 
punctual  in  matters  of  less  momim:.  Coleman 
had  been  out  of  town  almost  that  whole  month. 
But  no  day  being  named,  that  set  ved  him  in 
no  stead:  He  urged  .the  improbability  of  his 
talking  to  two  such  men,  whom  he  had  by 
their  own  confession  never  seen  before.  But 
they  said,  he  was  told  thai  tbey  were  trusted 


with  the  whole  secret.  His  letters  to  P.  de  la 
Chaise  was  the  heaviest  part  of  the  evidence. 
He  did  not  deny,  that  there  were  many  im- 
pertinent things  in  his  letters;  Bur,  he  said, 
he  intended  nothing  in  them,  but  the  king's 
service  and  the  duke's :  He  never  intended  to 
bring  in  the  catholic  religion,  by  rebellion,  or 
by  blood,  but  only  by  a  toleration  :  And  the 
aid,  that  was  prayed  from  France,  was  only 
meant  the  assistance  of  moaey,  and  the  inter- 
position of  that  court.  After  a  long  trial,  he 
was  convicted:  and  sentence  passed  upon  him  to  • 
die  as  a  traitor.  He  continued  to  his  last  breath, 
denying  every  tittle  of  that  which  the  witnesses 
had  sworn  against  him.  Many  were  sent  to 
him  from  both  Houses,  offering  to  interpose  for 
his  pardon,  if  he  would  confess.  He  still  pro- 
tested his  innocence,  and  <ook  great  care- to 
vindicate  the  duke.  He  said,  his,  own  heat 
might  make  him  too  forward :  For,  being  per- 
suaded of  the  truth  of  his  religion,  he  could  not 
hut  wish,  that  all  others  were  not  only  almost, 
but  altogether,  such  as  he  was,  except  in  that 
chain  ;  for  he  was  then  in  irons :  He  confessed, 
he  had  mixed  too  much  interest  for  raising 
himself  in  all  he  did ;  and  that  be  had  received 
2,500  guineas  from  the  French  ambassador,  to 
gain  some  friends  to  his  master,  but  that  he  hart 
kept  them  to  himself;  he  had  acted  by  order 
in  all  that  he  had  done :  And  he  believed  the 
king  knew  of  his  employment,  particularly  that 
at  Brussels.  But,  though  he  seemed  willing 
to  be  questioned  concerning  the  king,  the  com- 
mittee did  not  think  fit  to  do  it,  nor  to  report 
what  he  said  concerning  it:  Only  in  general 
they  reported,  that  be  spoke  of  another  matter, 
about  which  they  did  not  think  fit  to  interrogate 
him,  nor  t»  mention  it.  Littleton  was  one  of 
the  committee;  and  gave  me  an  account  of  all 
that  passed  that  very  night.  And  I  found  his 
behaviour  made  great  impression  on  them  all. 

He  suffered  with  much  composedftess  and 
devotion  ;  and  died  much  better  than  he  had 
lived.  It  was  given  out  at  that  time,  to.  make 
the  duke  more  odious,  that  Coleman  was  kept 
up  from  making  confessions^  by  the  hopes  (he 
duke  sent  him  o(  a  pardon  at  Tyburn.  But 
he  could  not  be  so  ignorant,  as  not  to  know 
that,  at  that  time,  it  was  not  in  the  king's  power 
to  pardon  him,  while  the  tide  went  so  high. 

The  nation  was  now  so  much  alarmed,  that 
all  people  were  furnishing  themseltes  with 
arms,  which  heightened  the  jealousy  of  the 
court.  A  hill  passed  in  both  Houses  for  rais- 
ing all  the  militia,  and  for  keeping  it  together 
for  six  weeks:  A  third  part,  if  I  remember 
right,  being  to  serve  a  fortnight,  and  so  round. 
I  found,  some  of  them  hoped  when  that  bill 
past  into  a  law,  they  would  be  more  masters ; 
aqd  that  the  militia  would  not  separate,  till  all 
the  demands  of  the  two  Houses  should  be 
granted.  The  king  rejected  the  bill,  when  of- 
fered to  him  for/his  assent. 

The  King's  thoughts  of  this  whole  matter. 

I  waited  often  on  him  all  the  month  of  De- 
cember.   He  cane  to  me  to  Cbiffinck's,  a  page 
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of  the  back  stairs;  and  kept  the  time  he  as- 
signed me  to  a  minute.  He  was  alone,  and 
talked  much,  and  very  freely  with  me.  We 
agreed  in  one  thing,  that  the  greatest  part  of 
the  evidence  was  a  contrivance.  But  he  sus- 
pected, some  had  w?t  on  Oates,  and  instructed 
him :  And  he  named  the  earl  of  Shaftsbury. 
I  was  of  another  mind.  I  thought  the  many 
gross  things  in  his  narrative  shewed,  there  was 
no  abler  head  than  Oates,  or  Tonge,  in  the 
framing  it :  And  pates  in  his  first  story  had  co- 
vered the  duke,  and  the  ministers  so  much, 
that  from  thence  it  seemed  clear  that  .lord 
Shaftsbury  had  no  hand  in  it,  who  hated  them 
much  more  than  he  did  popery.  He  fancied, 
there  was  a  design  of  a  rebellion  on  foot.  I 
assured  him,  I  saw  no  appearances  of  it.  I 
told  him  there  was  a  report  breaking  out,  that 
he  intended  to  legitimate  the  duke  of  Mon- 
mouth. (  He  answered  quick,  that,  as  well  as 
be  loved' him,  he  had  rather  see  him  hanged. 
Tet  he  apprehended  a  rebellion  so  much,  that 
be  seemed  not  ill  pleased,  that  the  party  should 
flatter  themselves  with  that  imagination,  hop- 
ing that  would  keep  them  quiet  in  a  dependance 
upon  himself:  And  he  suffered  tyje  duke  of 
Monmouth  tb  use  all  methods  to  make  him- 
self popular,  reckoning  that  he  could  keep  him 
in  his  own  management.  He  was  surprised, 
when  I  told  him  that  Coleman  had  insinuated 
that  he  knew  of  all  their  foreign  negotiations  ; 
or  at  least  he  seemed  so  to  me.  I  pressed  him 
much  to  oblige  the  duke  to  enter  into  confe- 
rences with  some  of  our  divines,  and  to  be  pre- 

.  sent  at  them  himself.  This  would  very  much 
clear  him  of  jealousy,  and  might  have*  a  good 
effect  on  his  brother :  At  least  it  would  give 
the  world  some  hopes ;  like  what  Henry  4.  of 

-France,  his  grand  father,  did,  which  kept  a  party 
6rm  to  him  for  some  time  before  he  changed. 
He  answered,  that  his  brother  had  neither 
Henry  4's  understanding,  nor  his  conscience  : 
For  he  believed,  that  king  was  always  indiffe- 
rent as  to  those  matters.  He  would  not  heark- 
en to  this,  which  made  me  incline  to  believe 
a  report  I  had  heard,  that  the  duke  had  got  a 
solemn  promise  of  the  king,  that  he  would 
never  spenk  to  him  of  religion.  The  king  spoke 
much  to  me  concerning  Gates's  accusing  the 
queen,  and  acquainted  roe  with  the  whole  pro- 
gress of  it..  He  said,  she  was-  a  weak  woman-, 
and  had  some  disagreeable  humours,  but  was 
not  capable  of  a  wicked  thing  :  And,  consi- 
dering Lis  faultiness  towards  her  in  other  things 
he  thought  it  a  horrid  thing  to  abandon  her. 
He  said, he  looked  on  falsehood  and  crnelty 
as  the  greatest  crimes  in  the  sight  of  God: 
He  knew  he  had  led  a  bad  life  ;  (of  which  he 
spoke  with  some  sense:)  But  he  was  breaking 
himself  of  all  his  faults :  And  lie  would  never 
do  a  base  and  a  wicked  thing,  I  spoke  on  all 
these  subjects  what  I  thought  became  me, 
which  he  took  well.  And  I  encouraged  him 
much  in  his  resolution  of  not  exposing  the  queen 
to  perish  by  false  swearing.  I  told  him,  there 
was  oo  possibility  of  laying  the  heat  that  was 
now  raised,  but  by  changing  bit  ministry.    And 


I  told  liim  how  odious  the  earl  of  Danby  was, 
and  that  there  was  a  design  against  him  :  But  I 
knew  not  the  particulars.  He  said,  be  knew 
that  lay  at  bottom.  The  army  was  not  yet  div 
banded  :  and  the  king  was  in  great  straits  for 
money.  The  House  of  Commons  gave  a  mo- 
ney bill  for  this.  Yet  tbey  would  not  trust  the 
court  with  the  disbanding  the  army,  but  order- 
ed the  money  to  brought  into  the  chamber  of 
London,  and  named  a  committee  for  paying 
off,  and  breaking  the  army.  I  perceived  the 
king  thought  I  was  reserved  to  him,  because  I 
would  tell  him  no  particular  stories,  nor  name 
persons.  Upon  wjrich  I  t,old  him,  since  he  had 
that  opinion  of  me,  I  saw  I  could  do  him  no 
service,  and  would  trouble  him  no  more  ;  but 
he  should  certainly  hear  from  me,  if  I  came 
to  know  any  thing  that  might  be  of  any  con- 
sequence to  his  person  or  government. 

This  favour  of  mine  lasted  all  the  month  of 
December  1678.  I  acquainted  him  with  Car- 
stairs  practice  against  duke  Lauderdale,  and 
all  that  I  knew  of  that  matter ;  which  was 
the  ground  on  which  I  had  gooe  with  relatioo 
toStaley.  The  king  told  duke  Lauderdale  of 
it,  without  naming  me.  And  be  tent  for  Car- 
stairs,  and  charged  him  with  it.  Carstairs  de- 
nied it  all;  but  said,  that  duke. Hamilton  and 
lord  Kincardin  had  pressed  him  to  do  it :  And 
he  went  to  the  king  and  affirmed  it  confidently 
to  him.  He  did  not  name  lord  Athol,  hoping 
that  he  would  be  gentle  to  him  for  that  reason. 
The  king  spoke  of  this  to  duke  Hamilton,  who 
told  him  the  whole  story,  as  I  had  done. 
Lord  Athol  upon  that  sent  for  Carstairs  aad 
charged  him  with  all  his  foal  dealing,  aod  drew 
him  near  a  closet,  where  he  had  put  two  wit- 
nesses. Carstairs  said,  that  somebody  had  dis- 
covered the  matter  to  duke  Lauderdale,  that  he 
was  now  upon  the  point  of  making  his  fortune, 
and  that  if  kduke  Lauderdale  grew  to  be  his 
enemy,  he  was  undone.  lie  confessed,  he  had 
charged  duke  Hamilton  and  lord  Kincardin 
falsely  :  But  he  had  no  other  way  to  save  him- 
self. After  the  marquis  of  Athol  had  thus 
drawn  every  thing  from  him,  he  went  to  the 
king  with  his  two  witnesses,  and  the  paper  that 
Carstairs  had  formerly  put  in  his  band.  Car- 
stairs was  then  with  the  king,  and  was,  with 
many  imprecations,  justifying  his  charge  against 
the  two  Lords :  But  he  was  confounded,  whea 
he  saw  lord  Athol.  And  upon  that  his  villa nf 
uppeared  so  evidently,  that  the  part  I  had  acted 
in  that  matter  was  now  well  understood,  and 
approved  of.  Carstairs  died  not  long  after, 
under  great  horror ;  aud  ordered  himself  to  he 
cast  into  some  ditch  as  a  dog ;  for  he  said  he 
was  no  better.  But  I  could  never  hear  what 
he  said  of  Staley's  business. 

The  Trial  of  Ireland  and  Other*. 

In  December,  Ireland,  Whitebread,  and  Fen* 
wick,  three  Jesuits ;  and  Grove  and  Pickering, 
two  of  the  servant's  in  the  queen's  chapel,  were 
brought  to  their  trial.  Oates  and  Bedlow  swore 
home  against  Ireland,  -that  in  August  last  be 
bad  given  particular  orders  about  killing  the 
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king.  Oates  swore  the  same  against  the  other 
two  Jesuits.  .But  Bedlow  swore  only  upon' 
hear-say  against  them.  So,  though  they  had 
pleaded  to  their  indictment,  and  the  jury  was 
sworn,  and  the  witnesses  examined  ;  yet,  when 
the  evidence  was  not  found  full,  their  trial  was 
put  off  to  another  time,  and  the  jury  was  not 
charged  with  them.  This  looked,  as  if  it  was 
resolved  that  they  must  not  be  acquitted.  1 
complained  of  this  to  Jones:  but  he  said  they 
had  precedents  for  it.  I  always  thought,  that 
a  precedent  against  reason  signified  no  more, 
but  that  the  like  injustice  had  been  done  before. 
And  the  truth  is,  the  crown  has,  or  at  least 
had,  such  advantages  in  trials  of  treason,  that 
it  seems  strange  how  any  person  was  ever  ac- 
quitted. Ireland,  in  his  own  defence,  proved 
by  many  witnesses,  that  he  went  from  London 
on  the  second  of  August  to  Staffordshire,  and 
did  not  come  back  till  the  twelfth  of  September. 
Yet  in  opposition  to  that,  a  woman  swore  that 
she  saw  htm  in  London  about  the  middle  of  Au- 
gust. So,  since  he  might  have  come  up  post 
iu  one  day,  and  gone  down  in  another,  this  did 
not  satisfy.  Oates  aud  Bedlow  swore  against 
Grove  and  Pickering,  that  they  undertook  to 
shoot  the  king  at  Windsor;  that  Grove  was  to 
have  1500/.  for  it ;  and  that  Pickering  chose 
thirty  thousand  masses,  which  at  a  shilling  a 
mass,  amounted  to  the  same  sum:  they  at- 
tempted H  three  several  times  with  a  pistol : 
once  the  flint  was  loose:  at  another  time  there 
was  no  powder  in  the  pan  :  and  the  third  time 
the  pistol  was  charged  only  with  bullets.  This 
was  strange  stuff.  But  all  was  imputed  to  a 
special  providence  of  God  :  and  the  whole  evi- 
dence was  believed.  So  they  were  convicted, 
condemned,  and  executed.  But  they  denied  to 
the  last  every  particular  that  was  sworo  against 
them. 

DugduU't  Evidence. 
This  began  to  shake  the  credit  of  the  evi- 
dence, when  a  more  composed  and  credible 
person  came  in  to  support  it*.  One  Dugdale, 
that  had  been  the  lord  As  ton's  bailiff,  and  lived 
in  a  fair  reputation  in  the  country,  was  put  in 
prison  for  refusing  the  oaths  of  allegiance  and 
supremacy.  He  did  then,  with  many  impreca- 
tions on  himself,  deny,  that  he  knew  of  any 
plot.  But  afterwards  he  made  a  great  disco- 
very of  a  correspondence  that  Evers,  the  lord 
Asnton's  Jesuit,  held  with  the  Jesuits  in  Lon- 
don; who  had  writ  to  Evers  of  the  design  of 
killing  the  king,  and  desired  him  to  find  out 
men  proper  for  executing  it,  whether  they  were 
gentlemen  or  not.  This,  he  swore,  was  writ 
plain  in  a  letter  from  White  bread,  the  provin- 
cial, directed  to  himself:  but  he  knew  it  was 
meant  for  Evers.  Evens,  and  Govan,  another 
Jesuit,  pressed  this  Dggdale  to  undertake  it : 
they  promised  he  sfffuld  be  canonized  for  it : 
and  the  lord  Stafford  offered  him  500/.  if  he 
would  set  about  it.  He  was  a  man  of  sense 
and  temper ;  and  behaved '  himself  decently  ; 
and  had  somewhat  in  his  air  and  deportment 
that  disposed  people  to  believe  him :  so  that 
the  king  himself  began  to  think  there  waj  some* 


what  in  the  plot,  though  he  had  very  little  regard 
either  to  Oates  or  Bedlow.  Dogdale's  evidence 
was  much  confirmed  by  one  circumstance. 
He  had  talked  of  a  justice  of  peace  in  West- 
minster that  was  killed,  on  the  Tuesday  after 
Godfrey  was  missed  :  so  that  the  news  of  this 
must  have  been  writ  from  London  on  the  Sa- 
turday night's  post.  He  did  not  think  it  was  a 
secret :  and  so  be  talked  of  it  as  news  in  an 
ale-house.  The  two  persons,  he  said  he  spoke 
i\  to,  remembered  nothing  of  it,  the  one  being 
the  minister  of  the  parish:  but  several  others 
swore  they  had  heard  it.  He  saw  this,  as  he 
swore,  in  a  letter  writ  by  Harcourt  the  Jesuit 
to  Evers,  in  which  Godfrey  was  named.  But 
he  added  a  strange  story  to  this,  which  he  said 
Evers  told  him  afterwards ;  that  the  duke  had 
sent  to  Coleman,  when  he  was  in  Newgate,  to 
persuade  him  to  discover  nothing,  and  that  he 
desired  to  know  of  him,  whether  he  had  ever 
discovered  their  designs  to  any  other  person ; 
«nd  that  Coleman  sent  back  answer,  that  he 
had  spoke  of  them  to  Godfrey,  but  to  no  other 
man  :  upon  which  the  duke  gave  order  to  kill 
him.  This  was  never  made,  public,  till  the  lord 
Stafford's  trial.  And  I  was  amazed  to  see  such 
a  thing  break  out  after  so  long  a  silence.  It 
looked  like  nn  addition  to  Dugdale's  first  evi>- 
deuce ;  though  he  had  been  noted  for  having 
brought  out  all  his  discoveries  at  once.  The 
earl  of  Essex  told  me,  he  swore  it  in  his  first 
examination  :  but,  since  it  was  only  upon  hear- 
say from  Evers,  and  so  was  nothing  in  law,  and 
yet  would  heighten  the  fury  against  the  Duke, 
the  king  charged  Dugdale  to  say  nothing  of  it. 

Prance  discovert  Godfrey's  Murder. 

At  the  same  time  a  particular  discovery  was 
made  ««f  Godfrey's  murder.  Prance,  a  gold- 
smith, that  wrought  for  the  Queen's  chapel, 
had  gone  from  his  house  for  two  or  three  days, 
the  week  before  the  murder.  And  one  that 
lodged  in  his  house,  calling  that  to  mind,  upon 
Bedlow's  swearing  he  saw  the  body  in  Somer- 
set-house, fancied  that  this  was  the  time  in 
which  he  was  from  home,  and  that  he  might  be 
concerned  in  that  matter ;  though  it  appeared 
afterwards,  that  his  absence  was  the  week  be- 
fore. He  said,  he  went  from  his  own  house, 
fearing  to  be  put  in  prison,  as  many  were,  upon 
suspicion,  or  on  the  account  of  his  religion. 
Yet  upon  this  information  he  was  seized  on, 
and  carried  to  West  minster.  Bedlow  accidentally 
passed  by,  not  knowing  any  thing  concerning 
him  ;  and  at  first  sight  he  charged  somebody 
to>  seize  on  him  ;  for  he  was  one  of  those  whom 
he  saw  about  Godfrey's  body.  Yet  he  denied 
every  thingjor  some  days.  Afterwards  he 
confessed,  he  was  concerned  in  it :  and  he  gave 
this  account  of  it:  Girald  and  Killy,  two 
priests,  engaged  him  and  three  others  into  it ; 
who  were  Green,  that  belonged  to  the  Queen's 
chape),  Hill,  that  had  served  Godden,  the  most 
celebrated  writer  among  them,  and  Berry,  the 
porter  of  Somerset-house.  He  said,  tjiese  all, 
except  Berry,  had  several  meetings,  in  which 
the  priests  persuaded  Aera  it  was  no  sin,  bat  a 
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meritorious  action,  to  dispatch  Godfrey,  who 

had  been   a   busy  man   iu   taking  depositions 

against  them,  and  that  the  taking  him.  off  would 

terrify   others.     Prance  named    an  alehouse, 

where  they  used  to  meet :    and  the  people  of 

that  house  did  confirm  this  of  their  meeting 

there.  After  they' had  resolved  on  it,  they  fol- 
lowed him  for  several  days.  The  morning  be- 
fore they  kilted  him,  Hill  went  to  his  house  to 

see  if  he  was  yet  gone  out,  and  spoke  to  his 

maid.     And  finding  he  was  yet  at  home,  they 

staid  for  his  coming  out.   -This  was  confirmed 

by  the  maid,  who,  upon  Hill's  being  taken,went 

to  Newgate,  and  in  a  croud  of  prisoners,  distin- 
guished him,  and  said,  he  was  the  person  that 

asked  for  her  master  the  morning  before    he 

was  lost.     Prance  said,  they  dogged  him  into  a 

place  near  St.   Clemeut's  Church,  where  he 

was  kept  till  night.     Prance   was  appointed  to 

be   at  Somerset-house    at   night.       And,    as 

Godfrey  went  by  the  water  gate,  two  of  them 

pretended  to  be  hot  in  a  quarrel.     And  one  run 

out  to  call  a  justice  of  peace,  and  so  pressed 

Godfrey  to  go  in  and  part  them.     He  was  not 

easily  prevailed  on    to  do  it.    Yet  be  did  at 

last.     Green  then  got  behind  him,  and  pulled 

a  cravat  about  his  neck,  and  drew  him  down 

to  the  ground,  and  strangled  him.     Upon  that 

Girold  would  have  run  him  through  :  but  the 

rest  diverted  him  from  that,  by   representing 

the  danger  of  a  discovery    by  the  blood's  being 

seen  there.    Upon  that  they  carried  his  body 

up  to  Godden's  room,   of  which,  Hill  had  the 

key,  Godden  being  then  in  France.    Two  days 

after  that  they  removed  it  to  a  room  cross  the 

upper  court,  which  Prance  could  never  describe 

particularly.      And,  that  not   being  found    a 

convenient  place,  they  carried  it  back  to  God- 
den's lodgings.     At  last  it  wns  resolved  to  carry 

it  out  in  the  night  in  a  sedan  to  the  remote 
v  parts  of  the  town,  and  from  thence  to  cast  it 

into  some  ditch.     On  Wednesday  a  sedan  was 

provided.     And  one  of  the  centinels  swore  he 

saw  a  sedan  carried  in :  but  none  saw  it  brought 

out.  Prance  said,  they  carried  him  out,  and  that 

Green  bad  provided  a  horse,  on  whose  back  he 

laid  him,  when  they  were  got  clear  of  the  town, 

aud  then  he  carried  him,  as  he  believed,  to  tbe 

place  where  his  body  was  found.    This  was  a 

consisting  story,  which  was  supported  in  some 

circumstances  by  collateral  prqofs.     He  added 

another  particular,  that,  some  days  after  the 

fact,  those  who  had    been  concerned'  in    it, 

and  two  others, who  were  in  the  secret,ap pointed 

to  meet  at  Bow,  where  they  talked  much  of  that 

matter.  This  was  confirmed  by  a  servant  of  that 

house,  who  was  coming  in  and  out  to  them,  and 

beard  them    often  mention   Godfrey's  name. 

Upon  which  he  stood  at  tbe  door  out  of  curio- 
.  tity  to  hearken  :  but  one  of  them  came  out, 

and  threatened  him  for  it.     Tbe  priests   were 

not   found :  but  Green,  Hill,  and  Berry  were 

apprehended  upon  it.    Yet   some  days  afcer 

this,  Prance  desired  to  be  carried  to  the  king, 

who  would  not  see  him,  but  in  council :  and 

be  denied  all  that  be  had  formerly  sworn,  and 

•aid  it  was  all  a  fiction.    Put  as  soon  as  he 


was  carried  back  to  prison,  he  sent  the  keeper 
of  Newgate  to  the  king  to  tell  him,  that  all  be 
had.  sworn  was  true,  but  that  the  horror  and 
confusion  he  was  input  him  on  denying  it. 
Yet  he  went  off  from  this  agaio,  and  denied 
every  thing.  Dr.  Lloyd  was  upon  this  seat  t« 
him  to  talk  with  him.  At  first  he  denied  every 
thing  to  him.  But  Dr.  Lloyd  said  to  me,  that 
he  was  almost  dead  through  the  disorder  of 
his  mind  and  with  cold  in  his  body.  But  after 
that  Dr.  Lloyd  had  made  a  fire,  and  caused 
him  to  be  put  in  a  bed,  and  began  to  discourse 
the  matter  with  him,  he  returned  to  his  con- 
fession ;  which  he  did  in  such  a  manner,  that 
Lloyd  said  to  me,  it  was  not  possible  for  him  to 
doubt  of  his  sincerity  in  it. 

Some  condemned  for  it,  who  died  denying  it. 

So,  he  persisting  in  his  first  confession, Green, 
Hill,  and  Berry  were  brought  to  their  trial. 
Bedlow  and  Prance,  with  all  the  circumstance 
formerly  meutioned,  were  tbe  evidence  against 
them.  On  the  other  hand  they  brought  wit- 
nesses to  prove,  that  they  came  borne  in  a  g<*<d 
hour  on  the  nights,  in  which  the  fact  was  said 
to  be  done.  Those  that  lived  in  Godden's 
lodgings  deposed,  that  no  dead  body  could  be 
brought  thither,  for  they  were  every  day  ioihe 
room  that  Prance  had  named.  And  the  cen- 
tinels of  that  night  of  the  carrying  biro  out  sail 
they  saw  no  sedan  brought  out.  They  were, 
upon  a  full  hearing,  convicted  and  condemned. 
Green,  and  Hill,  died,  as  they  had  lived,  pa  puts, 
and,  with  solemn  protestations,  denied  the 
whole  thing.  Berry  declared  himself  a  pro- 
te&taut ;  and  that  though  he  had  changed  bis 
religion  for  fear  of  losing  his  place,  yet  he  bad 
still  continued  to.be  onein  his  heart.  He  said, 
he  looked  on  what  had  now  befallen  him,  as  a 
just  judgment  of  God  upon  him  for  that  dissi- 
mulation. He  denied  the  whole  matter  charg- 
ed on  him.  He  seemed  to  prepare  himself  seri- 
ously for  death  :  and  to  the  last  mi  note  he  af- 
firmed he  was  altogether  innocent.  Dr.  Lloyd 
attended  on  him,  and  was  much  persuaded  of 
his  sincerity.  Prance  swore  nothing  against 
him,  but  thai  he  assisted  in  the  fact,  and  in 
carrying  about  the  dead  body.  So  Lloyd  rec- 
koned, that,  those  things  being  done  in  the 
night,  Prance  might  have  mistaken  him  for 
some  other  person,  who  might  be  like  him, 
considering  the  confusion  that  so  much  guilt 
might  have  put  him  in.  He  therefore  believed 
Prance  had  sworn  rashly  with  relation  to  him, 
but  truly  as  to  the  main  of  the  fact.  The  pa- 
pists took  great  advantage  from  Berry's  dyings 
protest  ant,  aud  yet  denying  all  that  was  swora 
against  him,  though  he.  might  have  had  his  life 
if  he  would  have  confessed  it.  They  said  this 
shewed  it  was  not  from  the  doctrine  of  equivo- 
cation, or  from  the  power  of  absolution,  or  any 
other  of  their  tenets,  that  so  many  died,  deny- 
ing all  that  was  sworn  against^them,  btft  from 
their  own  conviction.  And  indeed  this  matter 
came  to  be  charged  on  Dr.  Uoyd,  as  if  be  had 
been  made  a  tool  fur  bringing  Berry  .  to  tins 
seeming  conversion,  and  that  ail  was  doue  oa 
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design  to  cover  the  queen.  Bat  I  taw  him 
then  every  day,  and  was  well  assured  that  he 
acted  nothing  in  it,  but  what  became  bis  pro- 
fession, with  all  possible  sincerity.  Prance 
began,  after  this,  to  enlarge  bis  discoveries. 
He  said,  he  had  often  heard  them  talk  of  kil- 
ling the  king,  and  of  setting  on  a  general  mas- 
sacre, after  they  had  raised  an  army.  Dug- 
dale  also  said,  he  had  heard  them  discourse  of  a 
massacre.  The  memory  of  the  Irish  massacre 
was  yet  so  fresh,  as  to  raise  a  particular  horror 
at  the  very  mention  of  this ;  though  where  the 
numbers  were  so  great  as  in  Ireland,  that  might 
have  been  executed,  yet  there  seemed  to  be  no 
occasion  to  apprehend  the  like  where  the 
numbers  were  in  so  great  an  inequality,  as  they 
were  here.  Prance  did  also  swear,  that, a 
servant  of  the  Lord  Powis  had  told  him  that 
there  was  one  in  their  family  who  bad  under- 
taken to  kill  the  king ;  but  that  some  days 
after  he  told  him,  they  were  uow  gone  off  from 
that  design.  It  looked  very  strange,  and  added 
no  credit  to  his  other  evidence,  that  the  papists 
should  be  thus  talking  of  killing  the  king,  as  if 
it  had  been  a  common  piece  of  news.  But 
there  are  seasons  of  believing,  as  well  as  of  dis- 
believing ,  and  believing  was  then  so  much  in 
season,  that  improbabilities  or  inconsistencies 
were  little  considered.  Nor  was  it  safe  so 
nuchas  to  make  reflections  on  them.  That 
was  called  the   blasting  of  the  plot,  and  dis- 

Siraging  the  king's  evidence  ;  though  indeed 
ales  and  Bedlow  did,  by  their  behaviour,  de- 
tact  more  from  their  own  credit,  than  all  their 
enemies  could  have  done.  The  former  talked 
of  all  persons  with  insufferable  insolence :  and 
the  other  was  a  scandalous  libertine  in  his  whole 
deportment. 

The  Lord  Chief  Justice  at  that  time  was  sir 
William  Scroggs,  a  man  more  valued  for  a 
pod  readiness  in  speaking  well,  than  either 
or  learning  in  his  profession,  or  for  any  moral 
virtue.  His  life  bad  been  indecently  scanda- 
lous, and  his  fortunes  were  very  low.  He  was 
raised  by  the  earl  of  Danby's  favour,  first  to  be 
si  Judge  and  then  to  be  the  Chief  Justice. 
And  it  was  a  melancholy  thing  to  see  so  bad,. 
so  ignorant  and  so  poor  a  man  raised  up  to 
that  great  post.  Yet  he,  now  seeing  how  the 
stream  run,  went  into  it  with  so  much  zeal  and 
heartiness,  that  he  was  become  the  favourite  of 
the  people.  But  when  he  saw  the  king  had 
an  ill  opinion  of  it,  he  grew  colder  in  the  pur- 
suit of  it.  He  began  to  neglect  and  check  the 
witnesses:  .Upon  which  they  who  behaved 
themselves  as  if  they  had  been  the  tribunes  of 
the  people,  began  to  rail  at  him.  Yet  in  all 
the  trials  he  set  himself,  even  with  indecent 
earnestness,  to  get  the  prisoners  to  be  always 
cast. 

Jennison' t  Evidence. 

Another  witness  came  in  soon  after  these 
things,  Jennison,  the  yonnger  brother  of  a  Je- 
suit, and  a  gentleman  of  a  family  and  estate. 
He  observing  that  Ireland  had  defended  him- 
self against  Oates  chiefly  by  this,  that  he  was 
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in  Staffordshire  from  the  beginning  of  August 
till  the  12th  of  September,  and  that  he  bad 
died  affirming  that  to  be  true,  seemed  much 
surprised  at  it ;.  and  upon  that  turned  Protes- 
tant. For  be  said,  he  saw  him  in  London  on 
the  19th  of  August,  on  which  day  he  fixed  upon 
this  account,  that  he  saw  him  the  day  before 
he  weut  down  in  the  stage  coach  to  York, 
which  was  proved  by  the  books  of  that  office, 
to  be  the  20th  of  August.  He  said,  he  was 
come  to  town  from  Windsor:  and  hearing 
that  Ireland  was  in  town,  he  went  to  see  him, 
and  found  him  drawing  off  his  boots.  Ireland 
a»ked  him  news,  and  in  particular,  how  the 
king  was  attended  at  Windsor  ?  And  when  he 
answered,  that  he  walked  about  very  carelessly 
with  very  few  about  him,  Ireland  seemed  to 
wonder  at  it  and  said,  It  would  be  easy  then  to 
take  him  off:  To  which  Jennison  answered 
quick,  God  forbid  :  But  Ireland  said,  he  did 
not  mean  that  it  could  be  lawfully  done.  Jen- 
nison, in  the  letter  in  which  he  writ  this  up  to 
■  friend  in  London,  added,  that  he  remembered 
an  inconsiderable  passage  or  two  more,  and 
that  perhaps  Smith  (a  priest  that  had  lived 
with  his  rather)  could  help  him  to  one  or  two 
more  circumstances  relating  to  tliose  matters: 
But  he  protested*  as  he  desired  the  forgiveness 
of  his  sins  and  the  salvation  of  his  soul,  that  he 
knew  no  more ;  and  wished  he  might  never  sea 
the  face  of  God,  if  be  knew  any  more.  This 
letter  was  printed.  And  great  use  was  made 
of  it,  to  shew  how  little  regard  was  to  bo  had 
to  those  denials  with  which  so  many  had  ended 
their  lives.  But  this  man  in  th  -  the  summer 
thereafter  published  a  long  narrative  of  •  bis 
knowledge  of  the  plot.  He  said,  himself  had 
been  invited  to  assist  in  kiiliug  the  kius.  He 
named  the  four  ruffians  that  went  to  Windsor 
to  do.it.  And  he  thought  to  have  reconciled 
this  to  his  letter,  by  pretending  these  were  the 
circumstances  that  he  had  net  mentioned  in  it. 
Smith  did  also  change  bis  religion  ;  and  de- 
posed, that  when  he  was  at  Rome,  he  was  told 
in  general  of  the  design  of  killing  die  king.  He 
was  afterwards  discovered  to  be  a  vicious  man. 
Yet  he  went  no  farther  than  to  swear,  that  be 
was  acquainted  with  the  design  in  general,  bat 
not  with  the  persons  that  were  employed  in  it. 
By  these  witnesses  the  credit  of  the  plot  was 
universally  established.  Yet  no  real  proofs 
appearing,  besides  Coleman's  letters  and  God- 
frey's murder,  the  king  by  a  proclamation,  did 
offer  both  a  pardon  and  900/.  to  any  one  that 
would  come  in  and  make  further  discoveries. 
This  was  thought  too  great  a  hire  to  purchase 
witnesses.  Money  had  been  offered  to  those 
who  should  bring  in  criminals.  But  it  warsaid 
to  be  a  new  and  indecent  practice  to  offer  so 
much  money  to  men,  that  should  merit  it  by 
swearing :  And  it  might  be  too  great  an  encou- 
ragement to  perjury. 

Practices  with  the  Witnesses  discovered. 

While  the  Witnesses  were  weakening  their 
own  credit,  some  practices  were  discovered  that 
did  very  much  support  it.    Reading,  a  lawyer 
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repent.  Yet  all  this  was  passed  aver,  as  if  it 
had  been  of  no*  weight :  and  the  judge  was 
turned  out  for  his  plain  freedom.  There  was 
soon  after  this  anotlier  practice  discovered  con- 
cerning Oates.  Some  that  helonged  to  the  earl 
of  Danby  conversed  much  with  Oates's  ser- 
vant*. They  told  them  many  odious  things  that 
he  was  daily  speaking  of  the  king,  which  look* 
ad  more  like  one  that  intended  to  ruin  than  to 
•ave  him.  One  of  tbe*e  did  also  affirm,  that 
Oates  had  made  an  abominable  attempt  upon 
him  not  6t  to  be  named.  Oates  swelled  this 
out,  and  got  his  servants  to  deny  all  that  tbev 
had  said,  and  to  fasten  it  upon  those  who  had 
been  with  them,  as  a  practice  of  theirs :  And 
they  were  upon  that  likewise  set  on  the  pillory. 
And  to  put  things  of  a  sort  together,  though 
they  happened  not  all  at  once  :  One  Tasbo* 
rough,  that  belonged  to  the  duke's  court,  en- 
tered into  some  correspondence  with  Dogdale, 
who  was  coorting  a  kinswoman  of  his.  It  was 
proposed,  that  Dugdale  should  sign  a  paper, 
retracting  all  that  he  had  formerly  sworn,  and 
should  upon  that  go  beyond  sea,  tor  which  he 
was  promised,  in  the  duke's  name,  a  conside- 
rable reward.  lie  had  written  the  paper,  as 
was  desired  :  But  he  was  too  cunning  for  Tas- 
borough,  and  he  proved  his  practices  upon 
him.  He  preteuded  he  drew  die  paper  only 
to  draw  the  other  further  on,  that  be  might  be 
able  to  penetrate  the  deeper  into  their  designs. 
Tasboroogh  was  fined  and  set  in  the  pillory, 
for  tampering  thus  with  the  king's  evidence. 


-of  some  subtile*  but  of  no  virtue,  was  employ-  ; 
:ed  by  die  Lords  iu  the  Tower  to  solicit  their 
.atfairs.    tie  insinuated  himself  much  into  Bed- 
4ow's  confidence,  and  was  much  in  his  cora- 
ipany :    And  in  the  hearing  of  others,  he  was 
iklways  pressing  him  to  tell  all  he  knew.    He 
•lent  him  money  very  freely,  which  the  other 
wanted  ofteu.    And  he  seemed  at  first  to  de- 
sign only  to  find  out  some*  bat  that  should  de- 
'  stroy  the  credit  of  his  testimony.    But  he  ven- 
tured  on   other    practices;    and  offered  him 
■such  money,  if  he  would  turn  his  evidence 
against  the  Popish  Lords  only  into  a  hear-say, 
so  that  it  should  not  come  home  against  them. 
•Beading  said,  Bedlow  began  the  proposition  to 
him;  and  employed  him  to  see  how  much  mo- 
ney these  Lords  could  give  him,  if  lie  should 
'bring tben>  off:     Upon  which  Reading,  as  be 
pretended  afterwards,  seeing    that    innocent 
nood  was  like  to  be  shed,  was  wilting,  even  by 
indecent  means,  to  endeavour  to  prevent  it 
•  Yet  he  freed  the  Lords  in  the  Tower.  lie  said, 
they  would  not  promise  a  farthing :    Only  the 
lord  Stafford  said,  he  would  give  himself  2  or 
800/.,  which  he  might  dispose  of  as  be  pleased. 
« While  Reading  was  driving  the  bargain,  Bed- 
low  was  too  hasd  for  him  at  his  own  trade  of 
evaft :    For  as  he  acquainted  both  prince  Ru- 
pert and  thetearlof  Essex,  with  the  whole  ne- 
gociation,  from  the  first  step  of  it,  so  he  placed 
two  witnesses  secretly  in  his  chamber,  when 
•Reading  was  to  come  to  him ;   and  drew  hhn 
•info  Ihose   discourses,  v*hieh  discovered  the 
whole  practice  of  that  corruption.    Reading 
had  likewise  drawn  a  paper,   by  which  he 
•hewed  him  with  how  few  and  small  alterations 
he  could  soften  hk  deposition,  so  as  not  to  af- 
fect the  Lords.    With  these  witnesses  and  this 
paper,  Bedlow  charged  Reading.    The  whole 
matter  was  proved  beyond  contradiction.   And 
as  this  raised  his  credit,  so  it  laid  a  heavy  load 
en  the  Popish  Lords ;  though  the  proofs  came 
home  only  to  Reading,  and  he  was  set  in  the 
psMorv  for  it.    Bedlow  made  a  very  ill  use  of 
this  discovery,  which  happened  in  March,  to 
cover  bis  having  sworn  against  Whitebread  and 
lenwkk  only  upon  hear-say  in  December: 
For  being  resolved  to  swear  plain  matter  upon 
his  own  knowledge  against  them,  when  they 
should  be  brought  again  on  their  trial,  he  said, 
Reading  had  prevailed  on  him  to  be  easy  to 
them,  as  he  called  it;  and  that  he  had  said  to 
him  that  the  Lords  would  take  the  saving  of 
.  these  Jesuits,  as  an  earnest  of  what  he  would 
do  for  themselves ;  though  it  was  not  very  pro- 
bable, that  these  Lords  would  have  abandoned 
Ireland,  when  they  took  such  care  of  the  other 
Jesuits.    The  truth  was,  he  ought  to, have  been 
set  aside  from  being  a  witness  any  more,  mnce 
now  by  brs  own  confession  he  had  -sworn  faisly 
i»  that  trial :    He  had  first  sworu,  he  knew  no- 
thing of  his  own  knowledge  against  the  two,  Je- 
suits, and  afterwards  he  swore  copiously  against 
them,  and  upon  his  own  knowledge.    \Vyld,  a 
worthy  and  ancient  judge,  said  upon  that  to 
him,  that  he  was  a  perjured  man,  and  ought  to 
come  no  more  into  courts,  hnt  to  go  home  and 
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Reflection*  upon  the  whole  Evidence, 

This  was  the  true  state  of  the  Plot,  and  of 
the  Witnesses  that  proved  it;  uhich  1  have 
opened  as  fully  as  was  possible  for  me :  And  I 
had  particular  occasions  to  be  well  instructed 
in  it.  Here  was  matter  enough  to  work  on  the 
fears  and  apprehensions  of  the  nation  :  So  it 
was  not  to  be  wondered  at,  if  parliaments  were 
hot  and  juries  were  easy  in  this  prosecution. 
The  visible  evidences  that  appeared,  made  all 
people  conclude  there  was  great  plotting 
among  them.  And  it  was  generally  believed, 
that  the  bulk  of  what  was  sworn  by  the  wit- 
nesses was  true,  though  they  had  by  all  appear- 
ance dressed  it  up  with  incredible  circum- 
stances. \\  hat  the  men  of  learning  knew  con- 
cerning their  principles,  both  of  deposing  of 
kings,  and  of  the  lawfulness  of  murdering  them 
when  so  deposed,  made  them  easily  conclude, 
that  since  they  saw  the  duke  was  so  entirely 
theirs',  and  that  the  king  was  so  little  to  be  de- 
pended on,  they  might  think  the  present  con- 
juncture was  not  to  be  lost.  And  since  the 
duke's  eldest  daughter  was  already  out  of  their 
hands,  they  might  roako  the  more  baste  to  set 
the  duke  on  the  throne.  The  tempers,  as  well 
as  the  morals  of  the  Jesuits,  made  it  reason- 
able to  believe,  that  they  were  not  apt  to  neg- 
lect such  advantages,  nor  to  stick  at  aoy  sort 
of  falshood  in  order  to  their  own  dt  fence. 
The  doctrine  of  probability,  besides  many  other 
maxims  that  are  current  among  them,  made 
many  give  little  credit  to  their  witnesses,  or  to 
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their  most  solemn  denials,  even  at  their  execu- 
tion. Many  things  were  brought  to  she*,  that 
by  the  casuistical  divinity  taught  among  them, 
and  published  by  tueai  to  the  world,  there  was 
no  practice  so  bad,  but  that  the  doctrines  of 
probability  nod  of  ordering  the  intention,  might 
justify  it.  Yet  many  thought,  that  what  doc- 
trines  soever  men  might  by  asubtilty  of  specu- 
lation be  carried  into,  the  approaches  of  death, 


with  the  seriousness  thai  appeared  in  their  do* 
portwent,  must  needs  work  so  much  on  the 
probity  and  candour .  which  seemed  rooted  in 
huraau  nature,  that  even  immoral  opinion*, 
maintained  in  the  way  of  argument,  could  not 
then  resist  it.  Several  of  our  divines  went  fat 
in  this  charge,  against  all  regard  to  their  dying  ' 
speeches ;  of  which  some  of  our  own  chuccb 
complained,  as  iubujnan  and  indecent 


OATES^S  NARRATIVE. 

A  true  Narrative  of  the  horrid  Plot  and  Conspiracy  of  tlje 
Popish  Partt  against  the  Life  of  his  Sacred  Majesty,  the 
Government,  and  the  Protestant  Religion  :  With  a  List 
of  such  Noblemen,  Gentlemen,  and  others,  as  were  the  Con* 
spirators :  and  the  head  Officers,  both  Civil  and  Military,  that 
were  to  effect  it.  Published  by  the  Order  of  the  Eight  Hon. 
the  Lords  Spiritual  and  Temporal  in  Parliament  assembled* 
Humbly  presented  to  His  Most  Excellent  Majesty. 


To  his  Sacred  Majesty  Charles  the  Second, 
by  the  Grace  of  God,  of  Great- Britain, 
France,  and  Ireland,  king,  Defender  of 
the  Faith. 

Great  Sir;  This  Narrative  of  the  present 
Horrid  Plot  against  your  majesty  and  govern- 
ment, which  was  first  heard,  aud  narrowly  dis- 
cussed before  your  Sacred  Majesty  and  Coun- 
cil, and  afterwards  by, both  Houses  of  Parlia- 
ment, with  universal  assent  to  the  power  of 
truth  herein,  is  at  last  to  appear  abroad,  for 
the  satisfaction  of  these  nations,  and  Europe 
perhaps,  touching  the  mystery  and  consequence 
of  such  designs.  I  hope  I  have  good  equity  on 
toy  side,  to  presume  to  dedicate  the  same  to 
your  royal  name  aud  patronage,  and  to  no 
other;  because  I  am  well  assured,  both  the 
visa  and  progress  thereof  bath  wholly  sprung 
from  an  inbred  indelible  love  and  loyalty  to 
jour  majesty  and  kingdoms,  as  its  support  and 
«uccess  to  be  owing  (under  God's  extraordinary 
and  niiracnlnus  appearance  for  his  people  in 
its  defence)  to  your  majesty's  gracious  pardon 
of  several  human,  frailties  in  the  raauagemeut. 

Great  and  many  are  the  arts  and  lioverinys 
-that  have  been,  and  may  yet  be  used  in  vain 
both  at  home  and  abroad,  to  suppress  and  tra- 
duce the  evidence,  by  those  who  are  snore 
aealous  and  industrious  not  to  be  thdugbt  or 
suspected,  rather  than  really  uot  to  be  very 
traitors  and  rebels  against  their  king  and  coun- 
try ;  whose  many  past  treasons  and  enoroach- 
*nents  upon  several  princes,  for  these  last 
thousand  years  in  the  world,  will  prove  their 
inclinations  for  future;  whereof  there  are  as 
anaay  tragical  instances  against  your  majesty's 
<qw*  family  and  ner son,  within  fresh  memory 


(and  to  be  made  out  by  new  proofs  out  of  their 
own  mouths  and  records,  if  need)  a*  against 
any  other  of  God's  anointing  and  appointment,. 
Your  grandfather  king  James,  though  he 
escaped  their  powder,  is  well  known  not  to 
have  escaped  their  poison.  Your  other  grand- 
father, Henry  the  fourth  of  France,  was  basely 
and  villainously  stabbed  in  the  heart,  which  he 
had  designed  and  bequeathed  after  his  death 
unto  them,  notwithstanding  all  the  indulgences 
and  immunities  that  the  heart  of  man  could 
wibh  or  desire,  which  he  had  granted  them  in 
his  life.  Who  besides  these,  were  the  first  au- 
thors and  contrivers  of  the  late  unnatural  war, 
by  their  known  diabolical  art  of  inflaming 
parties  and  passions  agaiustcach  other,  and  of 
your  royal  father's  unshakable  sufferings  and 
barbarous  usage  ?  It  was  these  that  brought 
him  to  his  end,  and  flourished  swords,  am} 
triumphed  over  his  dead  body,  whom  they  durs^ 
not  approach  when  living.  What  shall  I  say 
of  him  who  then  cried  out,  '  Now  is  the  enemy 
'  of  God  and  of  his  Church  fallen?  I  believe 
your  majesty  hath  been  well-informed  of  the 
traitorous  executioners,  but  hardly  at  all  of  the 
Putney-projectors,  who  were  in  most,  if  not  aU 
the  councils  that  contrived  his  ruin.  What 
broke  the  Uxbridae-Treaty,  but  the  Romish  in- 
terest and  policy  r  Who  continued  to -baffle  all 
designs  of  peace  and  settlement,  to  this  nation, 
and  prosperity  to  your  majesty's  family,  bat 
those  incendiaries  ?  It  may  uot  he  inconvenient 
to  remind  witli  what  zeal  and  interest  they  did 
persuade  the  Scots  in  1650,  to  impose  that 
upon  your  majesty  which  your  royal  law  hatfa 
forbidden  others;  fox  the  effecting  wherco£ 
some  thousands  of  pounds  weie  spent  aud  given 
by  thtsa.    Alter  your  majesty'*  escape  at  Wor- 
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caster,  how  did  they,  above  all  men,  endeavour 
to  betray  and  sacrifice  your  majesty  iuto  tlte 
bands  of  your  enemies?  And  who  was  it  that 
was  to  pay  the  thousand  pound  promised  for 
your  being  discovered  and  taken,  but  Father 
Joseph  Sitntnonds,  and  Father  Carleton  Comp- 
ton,  both  Jesuits  Mt  is  true,  that  one  or  two  of 
the  Romish  persuasion,  amongst  many  loyal 
and  faithful  p  rotes  rants,  mate  and  female,  might 
then  have  contributed  to  your  majesty's  deliver- 
ance: But  have  not  such  beeri  well  lessened 
and  reproached,  and  called  fools  by  their  own 
party,  for  this  grain  of  loyalty,  more  owing  to 
their  English  blood  than  Romish  principles  ? 

The  popish  lord  is  not  forgotten,  or  unknown, 
who  brought  a  petition  to  the  late  Regicides  and 
Usurpers,  sigued  by  about  500  principal  papists 
ra  England;  wherein  was  promised  upon  con- 
dition of  a  Toleration  of  the  popish  religion 
here  by  a  law,  their  joint  resolution  to  abjure 
and  exclude  the  family  of  the  Stuarts  for  ever, 
from  their  undoubted  right  to  the  crown. 
Who,  more  disheartened  the  loyalty  and  pati 


erice  of  your  best  subjects,  than 'their  confident 
acriblers,  White  and  others  r  And  Milton  was 
a  known  frequenter  of  a  popish  club.  Who 
more  forward  to  set  up  Cromwell,  and  to  put 
the  crown  of  our  king*  upoo  his  head,  than 
they  f  Give  me  leave  to  tell  your  majesty,  that 
liia  new  fangled  government  was  contrived  by 
a  popish  priest,  and  Lambert,  a  papist  for 
above  these  30  years.  Who  betrayed  your 
majesty's  secrets  and  councils  during  your  exile, 
Trot  they,  even  the  Benedictine  Monks,  where- 
of a  whole  convent  was  maintained  with  a  large 
annuity  by  the  late  Usurper  for  such  use  and 
purpose?  And  he  (Manning)  that  was  caught 
and  executed  by  your  majesty's  justice  for  such 
treachery,  was  of  the  same  red-letter,  and  had 
tMasses  sung  for  him  after  his  death,  as  an  usual 
reward  and  plaister.  After  your  majesty's  es- 
cape from  England,  what  promises  did  they 
make  to  Cromwell,  to  persuade  the  French 
Jtiog  fbryodr  banishment  out  of  France?  and 
what  interest  tbey  made  use  of  in  order  there- 
vinto,  can  be  made  appear  to  Iheir  disgrace. 
I  shall  leave  it  to  your  majesty  to  call  to  mind 
their  usage  of  your  royal  person  when  in  Flan- 
ders :  And  a  noble  peer  surviving,  is  able  to 
apeak  aloud  what  was  there  intended  against 
you,  to  prevent  your  majesty  from  your  right 
to  reign  over  us.  The  present  relation  upon 
oath,  and  most  true  to  a  tittle,  and  sir  Ed- 
snoudbnry  Godfrey's  usage,  is  sufficient  to  con- 
vince all  unbiassed  judges,  how  little  they  have 
Hagged  or  degenerated  from  their  wonted 
hellish  principles  and  natures. 

How  little  therefore  the  criminals  concerned 
in  this  plot  deserve  from  your  majesty,  the 
^aorid  will  better  judge,  if  the;  will  but  con- 
aider  bow  graciously  your  majesty  bath  dealt 
with  them,  and  connived  at  them,  while  the 
rigour  of  the  law  was  let  bote  upon  your  other 
dissenting  subjects,  who  yet  continued  more 
quiet  and  loyal  under  their  pressures  and  pro- 
vocations, than  these  under  favours  and 
Hath  not  yoor  majesty  hasa/ded 


the  hearts  and  affections  of  your  best  subjects, 
and  much  of  royal  honour,  in  appearing  for  the 
late  indulgence  with  frustration,  to  win  aud 
oblige,  if  possible,  these  everlasting  holy  cut- 
throats? 

But  what  arguments  of  clemency  and  giace 
can  persuade  tuem  to  be  true  to  their  natural, 
wbo  profess  aJlegiance  out  of  conscience  to  a 
foreign  contrary  sovereign  ?  Or  how  can  your 
majesty  expect  truth  und  sincerity,  where  trea- 
sons aud  lies  are  virtues  and  merits  ?  They  are 
by  an  orderly  conspiracy  wholly  governed  by 
priests,  their  priests  by  their  bishops,  and  their 
bishops  hy  their  popes ;  the  sum  of  whose  reli- 
gion, or  ungodly  ambition  rather,  or  that  which 
we  call  Popery,  consists,  in  a  word,  in  an  Anti- 
christian  pretence  of  a  Fifth  Monarchical  Sove- 
reignty over  all  the  kings  and  princes  of  Chris- 
tendom, as  is  of  late  irrefragably  demonstrated 
by  the  right  reverend  and  learned  bishop  of 
Lincoln;  yea  in  an  higher  usurpation  upon 
Christ's  eternal  and  peculiar  sovereignty  over 
men's  hearts  and  judgments,  as  is  likewise 
evinced  by  another  worthy  pen  and  sufferer,  in 
bis  treatise  of  The  right  Sovereign  of  the  Heart. 
They  therefore  that  brutishly  and  traitorously 
surrender  their  souls  over  into  implicit  slavery 
to  an  impostor,  what  allegiance  can  they  reserve 
inviolable  with  all  sober  and  true  Christians, 
either  to  king,  or  Christ,  or  conscience?  •* 

I  question  not,  great  sir,  but  that  he  in  whose 
bands  are  the  hearts  of  princes,  will  in  time 
fully  convince  your  majesty  of  all  their  un wor- 
th* principles  and  practices,  and  of  tny  iutegrity 
too,  how  strange  soever  some  open  or  secret 
Papists,  whom  time  also  may  discover,  have 
endeavoured  to  represent  me.  Till  that  time 
I  commit  my  cause  to  the  most  righteous  and 
all-seeing  Jndge,  with  a  resolution  to  preserere 
through  his  assistance  in  my  truth  and  testimooy 
against  all  discouragements  or  terrors,  or  blan- 
dishments either,  to  the  last  gasp. 

And  ueit  to  Christ  and  the  truth,  I  shall 
with  the  utmost  of  breath  and  power,  according 
to  my  oath  and  duty,  iu  what  place  and  station 
soever  I  am,  endeavour  to  be  found  ever  Soya! 
and  true  to  your  majesty  in  all  your  rights  and 
honours,  as  all  good  subjects  and  christians 
ought,  and  as  I  find  this  noble  and  loyal  par- 
liament are  resolved  to  be  to  an  hair,  or  an  ex- 
pression ;  and  tlierefore  cannot  forbear  to  pray 
to  God  out  of  my  sincerity  and  seal  for  public 
peace  and  concord  between  king  and  people, 
that  seeing  your  majesty  must  highly  trust  some 
or  other  fur  your  necessary  ease  and  help,  that 
God  would  put  it  into  your  majesty's  heart 
more  to  trust  and  reiy  upoo  your  two  Houses 
of  Parliament  (who  will  be  most  true  to  yoor 
laws,  and  consequently  both  to  you  and  yoor 
people)  than  to  any  single  minister  or  ministers 
whatsoever,  unaccountably,  wbo  may  pretend 
to  more  loyalty,  or  more  comply  with  amy  hu- 
mour, or  human  frailty  of  your  majesty's,  bat 
are  not  true  friends  either  to  your  majesty,  or 
their  country,  or  themselves  therein;  but  erect 
end  prefer  an  imperial  paramount  self-end,  or 
lost,  before  all;   which  yov  tnajetty  by  tbssr 
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at  must  be  brought  unworthily  to  serve  and 
>romote,  to  public  disturbance  always,  and  the 
infusion  ot  themselves  aud  their  posterity, 
nost  an  end,  bj  God's  just  vengeance.  ( 

1 1  ts  m  false  suggestion  which  such  tempters  use,  i 
hat  a  king  that  rules  by  will,  is  more  great,  or  j 
;lorious,  or  strong,  than  a  king  that  rules  by  | 
aw.     The  quality  of  the  redone  best  proves 
he  state  of  the  lord ;    the  one  being  but  a 
Ling  of  slaves,  while  the  other,  like  God,  is  a 
ting  of  tines  and  hearts.    No  prince  was  ever 
Bore  absolute  to  have  whet  he  wished,  than 
aueen  Elizabeth,  who  wished  for  nothing  more 
than  the  subjects  rights  and  welfare. 

Your  majesty  being  so  often  marked  out  for 
destruction  by  these  conspirators,  is,  and  ought 
to  be  as  neat  a  proof  and  demonstration  to 
four  people,  that  the  Papists  themselves  hold 
you  not  their  friend,  as  any  act  of  parliament 
against  tongues,  but  especially  your  generous 
resentment  and  proportionable  royal  indica- 
tion against  these  assassinates  of  yonr  person, 
and  destroyers  of  our  cities,  murderers  of  your 
subjects,  Corrupters  of  Christianity,  and  disturb* 
ers  of  mankind. 

But  nothing  will  make  your  majesty  so  amia- 
ble and  acceptable  in  the  eyes  of  God  and  mau, 
and  your  name  and  memory  blessed  and  glori- 
ous for  ever,  as  the  copying  of  the  laws  of  our 
Saviour  in  your  life,  by  a  decent  paternal  ex- 
ample before  the  sons  and  daughters  of  your 
people,  to  increase  the  fear  of  God  and  its  con- 
sequences amongst  us :  it  being  the  chief  end 
and  work  of  nil  supreme  powers,  to  suppress 
vice,  and  encourage  virtue  amongst  their  charge 
iccording  to  St.  Paul,  Romans  IS,  which  is  best 
lone-  abroad,  when  first  and  effectually  begun 
it  home  in  your  own  house  and  family,  accord- 
ing to  the  tame  apostle,  1  Tim.  3,  by  banishing 
all  vicious  livers  from  your  presence  and  con- 
verse, and  advancing  the  virtuous  in  their 
stead :  by  the  neglect  of  which  principal  part 
of  their  royal,  trust  and  office,  nrinces  depose 
themselves,  as  useless  before  God  and  their 
own  consciences  whatever  may  be  their  state 
or  glory  in  fact,  and  by  human  laws  and  power 
before  men. 

That  your  majesty  therefore  may  long  live 
to  be  a  great  asserter  of  lews,  of  the  laws  of 
Christ  in  your  own  soul,  to  your  eternal,  and  of 
the  good  law*  of  this  land,  to  the  temporal  high 
peace  and  felicity  of  your  majesty  and  people, 
and  abound  in  all  the  blessings  of  this  and  the 
other  life,  health,  grace,  wisdom,  wealth,power, 
and  victory  over  ail  your  enemies  and  tempta- 
tions, shell  be  ever  the  study  and  prayers  of 
your  majesty's  most  humble  and  most  loyal 
subject  and  servant,  Titus  Oatbs. 


Courteous  Reader, 
I  here  present  thee  with  a  short  Narrative,  or 
Minutes,  till  I  may  find  an  opportunity  to  put 
forth  my  larger  Account  and  Journal ;  in  which 
the  whole  mystery  of  this  hellish  Plot  shall  be 
more  rolW  laid  open.  It  is  tree,  I  did  not  ab- 
solutely oesign  this  for  the  press,  had  not  the 


daily  clamours  of  these  execrable  votaries  for 
the  Ruiuish  interest  stirred  me  up  thereuuto,  by 
charging  the  Protestants  with  the  horrid  design; 
aud  the  indirect  course  of  a  Bookseller,  who 
falsely  and  imperfectly  presumed  to  print  the 
same,  to  my  great  wrong  and  detriment.  It 
was  presented  to  his  majesty  the  13th  of  August 
last,  by  the  means  and  introduction  of  that  wor- 
thy and  honest  gentleman  Mr.  Christopher 
Kirk  by ;  as  likewise  sworn  upon  oath  on  the 
6th  oi  September  f«>Ilowiug,bei'ore  sir  Edmond- 
bury  Godfrey  by  myself;  and  the  28th  of  the 
same  month!  before  the  Lords  and  others  of  his 
majesty's  most  honourable  privy  council :  and 
the  proceedings  after*  ards  made  upon  the  same 
being  sufficiently  known,  1  shall  not  trouble 
thee  with  at  present ;  but  leave  the  whole  to 
thy  candid  consideration,  taking  my  leave  of 
thee  at  present,  and  will  ever  appear  thy  hearty 
well-wisher  and  servant  in  Jesus  Christ, 
April  15,  2679.  Titus  Oates. 


A  true  and  exact  Narrative  of  the  Horiud 
Plot  and  Conspiracy  of  the  Popish  Party 
against  the  Life  of  his  sacred  Majesty,  the 
Government,  and  the  Protestant  Religion. 

I.  Richard  Strange,  provincial,  John  Keins, 
Basil  Langwurth,  Joliu  Fenwick,  and  Mr.  Har- 
courc,  Jesuits,  did  write  a  treasonable  letter  to 
one  Father  Suiuian,  an  Irish  Jesuit  at  Madrid, 
in  the  kingdom  of  Spain,  in  which  was  contain- 
ed their  plotting  and  contriving  a  rebellion  in 
Scotland,  of  the  prcsbyterians  against  the  epis- 
copal government :  in  order  to  which  they  had 
employed  one  Matthew  Wright,  and  William 
Morgan,  and  one  Mr.  Ireland  to  go  and  preach, 
under  the  notion  of  presbyterians,  and  give  the 
disaffected  Scots,  a  true  understanding  of  their 
sad  state  and  condition,  in  which  they  were,  by 
reason  of  the  episcopal  tyranny,  exercised  over 
them:  and  withal  to  tell  them,  they  had  now  a 
fair  opportunity  to  vindicate  their  liberty  and 
religion;  and  that  it  could  be  done  by  no  other 
way  hut  by  the  sword ;  and  that  now  the  king 
was  so  addicted  to  his  pleasures,  that  he  would, 
aud  could  take  but  little  care  in  that  concern. 
And  in  the  said  letter  it  was  expressed,  that 
they  had  gotten  an  interest  in  his  royal  high- 
ness, but  they  would  deal  with  him  as  they 
thought  fit ;  and  that  they  were  resolved  to  use 
all  means  to  weaken  the  king  of  England's  inte- 
rest, by  informing  his  friends  of  his  own  intent 
to  betray  them  into  the  hands  of  a  foreign 
power,  to  wit,  to  send  them  to  fall  by  the  sword 
m  the  French  king's  wars/  against  the  confede- 
rate princes,  which  letter  bore  date  of  April 
J 9th,  O.  S.  1677,  and  29th,  N.  S. 

II.  That  the  persons  abovementioned  gave 
the  deponent  10/.  to  carry  the  said  letters  to 
the  said  Father  Suiman  into  the  kingdom  of 
Spam  to  Madrid;  the  said  Father  Suiman  being 
their  procurator  general  for  the  kingdom  of 
England  and  Ireland ;  and  in  order  to  which 
message,  the  deponent  embarked  himself  in  the 
ship  ceiled  the  Biscay  Merchant,  whereof  Luke 
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Roch  was  then  master,  to  go  for  Bilbao,  and 
there  took  mules  tor  Valladolid,  but  staying  a 
day  at  Burgos  in  Spain,  the  deponent  broke  up 
the  said  letters,  and  found  these  contents  in 
the  same. 

III.  That  they  of  the  society  of  Jesus,  in  the 
English  seminary  at  St.  Omers,  sent  a  mission 
of  twelve  students  into  the  kingdom  of  Spain, 
viz.  eight  to  Valladolid,  and  four  to  Madrid, 
(there  being  English  colleges  in  both  places)  in 
order  to  study  philosophy  and  divinity  ;  which 
missjoners  were  sent  by  Richard  Ash  by,  Richard 
Peters,  Nicholas  Bltindell,  and  Charles  Peters, 
as  appeared  by  the  patents  of  the  several  mis- 
sion ers,  by  which  they  had  power  to  demand 
admission  in  the  respective  colleges  to  which 
they  were  sent,  which  raissioners  were  obliged 
by  the  Jesuits  of  the  colleges,  to  renounce  their 
allegiance  to  his  majesty  of  Great  Britain, 
in  the  hearing  of  the  deponent;  and  those  of 
Valladolid  were  taught  by  Daniel  Armstrong, 
Jesuit,  minister  of  the  English  college  at  Valla- 
dolid, that  the  said  oath  of  allegiance  is  hereti- 
cal, ant  ichristian,  and  devili>h;  and  that  Charles 
Stuart  the  king  of  England  is  no  lawful  king, 
but  comes  of  a  spurious  race,  and  that  his 
rather  was  a  black  Scotchman,  and  not  king 
Charles  the  First ;  this  was  delivered  io  a  ser- 
mon, Sept.  29,  167T,  to  the  students  there, 
which  sermon  the  deponent  did  hear,  aud  in 
this  sermon  the  said  Daniel  Armstrong  in  plain 
words  did  say,  that  the  king  of  England  was  a 
bastard ;  now  this  Daniel  Armstrong  goeth  in 
Spain  by  the  name  of  Joseph  Mundford,  io 
Spanish,  P.  Joseph  Montefortio. 

IV.  That  the  said  Daoiel  Armstrong,  alias 
Joseph  Mtmdford,  did  bring  letters  from  St. 
Omers  to  the  English  college  at  Valladolid  to 
the  Fathers  of  that  college,  written  in  Latin 
(they  being  Spaniards  J  in  which  it  was  express- 
ed and  related  from  the  Fathers  of  St.  Omers, 
Chat  the  Father  of  the  Society  in  London  had 
procured  one  Father  Beddingfteld  to  be  con- 
fessor to  his  royal  highness,  but  if  they  saw 
his  royal  highness  did  not  answer  their  ex- 
pectations, they  would  dispose  of  him  as  they 
did  intend  to  dispose  of  his  brother  the  king, 
which  they  hoped  to  eflect  within  a  year:  which 
letters  bore  date  Jane  10, 1677,  and  subscribed 
by  Richard  Ashby,  alias  Tbimbleby,  rector  of 
the  English  seminary  of  the  Society  of  Jeaus  at 
St.  Omers,  Richard  Peters,  minister,  Edward 
Nevill,  prefect  of  the  studies)  Charles  Peters, 
prefect  of  the  sodality.  Thomas  Fermor,  prefect 
of  manners :  which  letters  the  deponent  saw 
and  read  in  the  month  of  September  at  Valla- 
dolid in  tha  kingdom  of  Spain. 

V.  That  Father  Suiman  abovementioned 
wrote  to  the  English  college,  to  the  Fathers 
there,  that  the  king  of  England  was  poisoned, 
to  the  great  joy  of  the  English  Fathers,  and  that 
they  would  serve  king  James  so,  if  be  did  not 
nve  them  good  assurance  of  bringing  in  of  the 
Catholic  religion,  and  of  rooting  out  Protestant 
religion;  this  letter  bore  date  July  1,  1077, 
and  was  seen  and  read  by  tb*  deponent  at  Val- 


ladolid, in  the  month  of  July, near  the  latter  end. 

VI.  That  one  Father  John  Blake,  alias  Cross, 
who  went  wirh  the  four  students  to  Madrid, 
did  bring  letters  from  Richard  Strange,  pro- 
vincial of  the  Jesuits,  and  one  Father  Grey  a 
Jesuit,  and  John  Keines,  to  Father  Suimau 
above-mentioned,  io  wliich  was  specified,  th*t 
all  diligence  was  used  by  the  said  Richard 
Strange,  Father  Grey,  and  John  Keines,  to  pro- 
cure some  persons  to  dispatch  the  king,  and  to 
put  a  period  to  bis  days,  which  letter  bore  date, 
June  10,  1677,  N,  S.  And  now  the  deponent 
being  sent  to  Madrid  in  the  month  of  August, 
read  it  in  Father  Suiman's  chamber,  he  shewing 
it  also  at  the  same  time  to  James  archbishop  of 
Tuam,  in  the  kingdom  of  Ireland. 

VII.  That  the  said  Father  Suiman  ^received 
another  letter  bearing  date  July  20,  1077,  N.  S. 
from  Richard  Strange,  Father  Grey,  Join 
Keines,  Basil  Lan^worth,  John  Fenwick,Facher 
Ireland,  and  Father  Harcourt,  io  which  they  did 
manifest,  that  they  were  very  sorry  for  inform- 
ing him,  that  he  might  assure  himself  that  the 
business  was  done,  their  man  William  btiug 
faint  hearted,  could  not  then  do  it,  though  he 
had  1,500/.  promised  him  for  his  pains ;  of 
wliich  letters  the  English  missionaries  were  Ob* 
by  one  informed ;  those  at  Madrid  by  John 
Cross,  alias  Blake,  and  those  at  Valladolid,  by 
Daniel  Armstrong,  Jesuits:  Which  letter  of 
the  20th  of  July,  the  deponent  saw  in  the  cham- 
ber of  the  said  Suiman  at  Madrid;  at  the  same 
time  when  he  saw  the  letters  of  July  the  tQih, 
mentioned  iu  the  6th  paragraph  or  number. 

VIII.  That  on  the  3rd  of  November,  N.  S. 
Father  Pedro  Jeronymo  de  Cordoba,  provin- 
cial of  the  jesoits  in  New  Castile,  did  write  to 
Richard  Strange,  and  John  Keines,  that  if  the 
business  of  despatching  the  king  of  £oglasd 
could  be  effected,  they  should  have  10,000*.  far 
their  pains  ;  which  letter  the  deponent  brought 
from  Valladolid  to  Bilbao,  and  embarked  in  a 
ship  within  6ve  days  after  his  arrival  thither, 
and  in  five  days  more  arrived  at  a  little  town 
near  Exeter,  and  in  sis  days  snore  came  to 
London,  and  delivered  the  letter  to  Richard 
Strange,  and  when  opened,  it  was  written  ia 
Latin,  and  read  by  tha  said  Strange ;  and  he 
said,  that  all  means  should  be  osad  to  answer 
hither  Pedro's  expectation.  And  in  the  letter 
to  Strange  was  one  enclosed  to  this  Keine*,  by 
the  name  of  Juan  de  Neoporto  de  laComnaaia 
de  Jesu  ;  which  letter  the  said  Keines  ottered 
the  deponent  to  read,  but  being  written  ia 
Spanish,  the  deponent  did  not  well  understand 
the  letter,  and  coold  make  bat  little  of  it  by 
reason  of  the  Spanish  abbreviations ;  thereto* 
the  said  Strange  did  give  the  deponent  the 
letter  directed  to  himself,  saying,  he  thought  the  ( 
deponent  did  understand  Latin  better  than 
Spanish  ;  so  that  the  deponent  rand  the  laid  | 
letter,  and  in  it  the  contents  above  mentioned ; 
and  the  said  Strange  being  then  ill  epoe  i 
Keines's  bed,  said,  that  he  hoped  God, 
would'strengtben  honest  William's  heart  to  as 
hit  work.    Now  this  honest  WtUmm oasts* 
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f  ant  to  the  Society  in  London.  This  Strange 
did  then  lay  at  one  Mrs.  Saunders's  house,  a 
part  of  Wildhouse  in  Wild  street,  where  the 
deponent  heard  this  discourse  from  the  said 
Strange  and  Keines. 

IX.  That  the  said  Richard  Strange  and  John 
Keines,  Basil  Laneworth,  Father  Harcourt,John 
Fen  wick,  Father  Ireland,  Father  Grey,  Father 
Jennison,  Father  Saunders,  and  Father  Eccles- 
don,  did  write  a  letter,  and  subscribed  it,  and 
sent  it  to  St.  Oniers,  to  Richard  Ashby,  rector 
of  the  English  Seminary  there;  in  which  he 
and  the  rest  of  the  Fathers  were  given  to  un- 
derstand that  the  king  was  altogether  given  to 
his  pleasure?|  and  that  they  had  an  intent  to 
procure  one  to  stab  bim  at  his  court  of  White- 
hall ;  and  if  that  could  not  be  conveniently 
done,  they  would  employ  one  of  his  physicians 
to  poison  him ;  for  which  work  they  had 
10,000/.  in  the  hands  of  one  Worsly,  a  gold- 
smith in  London  ;  which  money  was  procured 
for  them  by  one  Father  Leshee,  a  French  Jesuit, 
and  confessor  to  the  French  king ;  which  letter 
the  deponent  saw  and  read,  and  saw  it  sub- 
scribed by  the  persons  above  mentioned,  and 
carried  it  to  St.  Otners.  He  went  to  Dover  by 
conch,  a  place  in  which  was  taken  up  for  him 
by  the  said  William  their  servant,  whose  name 
indeed  is  John  Groves.  The  letter  that  the  de- 
ponent carried  bore  date  the  beginning  of  De- 
cember, O.  S. 

X.  That  letters  were  inclosed  in  this  letter 
aforementioned  to  >  the  said  Leshee,  in  which 
thanks  was  given  htm  by  the  said  Fathers  that 
had  subscribed  the  said  letter  to  Richard  Ashby, 
for  his  great  charity  to  them,  and  his  care  for 
the  propagating  the  catholic  religion ;  and  that 
ail  means  should  be  used  to  destroy  the  op- 
posers  of  it,  both  root  and  branch  ;  which  let- 
ters bore  date  either  the  6th  or  7th  of  Decem- 
ber, and  the  deponent  carried  them  inclosed  in 
those  of  Richard  Ashby  to  St.  pmers,  and 
from  St.  Omers  to  Paris,  and  delivered  them 
into  the  hands  of  the  said  Father  Leshee,  about 
the  18th  of  December,  as  sear  as  the  depo- 
nent can  remember. 

XI.  That  other  letters  bearing  date  Decem- 
ber 12, 1677,  were  sent  from  Richard  Strange, 
and  others  of  the  Society  in  London,  to  those 
of  (he  Society  in  the  English  Seminary  at  St. 
Omers,  and  in  them  letters  were  enclosed  to 
Father  Leshee,in  which  they  told  him,  that  they 
had  stirred  up  the  presbyterians  in  Scotland  to 
a  rebellion  ;  and  that  20,000  would  be  in  arms, 
it'  that  his  majesty  of  France  would  break  with 
the  king  of  England  ;  and  that  a  way  also  was 
made  for  the  French  king's  landing  an  army  in 
Ireland  :  And  further,  that  the  Irish  catholics 
were  ready  to  rise  ;  in  order  to  which  there 
were  40  000  black  bills  provided  to  furnish  the 
Irish  soldiers  withal :  Which  letters  were  sub- 
scribed by  Rich.  Strange,  John  Keines,  and 
John  Fen  wick,  and  the  outside  letter  directed 
to  Richard  Ashby,  rector ;  which  letter  was 
shewed  to  the  deponent  at  Lis  return  from 


Paris  to  St.  Omers,  by  the  said  Richard  Ashby  ^ 
and  told  the  deponent  that  the  letters  to  Leshee 
were  carried  by  an  especial  messenger  to  the 
said  Father  Leshee,  for  which  the  said  messer*- 
ger  had  ten  patacoons  or  royals  of  eight,  as -the 
said  Ashby  informed  the  deponent  *.  And  the 
said  messenger  was  a  drummer,  in  the  town  of 
St.  Omers. 

XII.  That  another  packet  Waring  date  De- 
cember 18, 1677,  in  was  specified  that  the  Father 
General  of  the  Society  of  Jesus  had  written 
from  Rome,  and  had  removed  Richard  Strange 
from  being  provincial,  and  had  conferred  the 
provincialship  upon  Thomas  White,  alias 
Whitebread,  and  the  said  Thomas  Whitebread 
ordered,  that  one  Father  George  Comers  should 
preach  on  St.  Thomas  of  Canterbury's  da£  in 
the  Sodality  church,  in  the  Euglish  Seminary, 
against  the  oaths  of  allegiance  and  supremacy  ; 
and  that  he  should  exhort  the  Fathers  to  stand 
by  the  new  provincial,  who  would  be  as  zeal- 
ous to  promote  the  bringing  in  of  catholic  re- 
ligion  into  England,  as  ever  his  predecessor  was ; 
and  would  not  leave  one  stone  unturned  to 
promote  the  same  :  Which  said  letter  was  di- 
rected to,  and  received  by  Richard  Ashby,  nnd 
communicated  by  him  to  the  deponent  ahoot- 
tne  24th  day  of  December. 

XIII.  That  in  another  packet  bearing  date 
December  26,  it  wvas  ordered  by  Thomas 
Whitebread,  Richard  Strange,  John  Keines, 
Basil  Langworth,  John  Fenwick,  Fathe/  Gray* 
Father  Harcourt  senior.  Father  Har  court  junior, 
Father  Micho,  Father  Benni6ejd,  Fatherlreland, 
Father  Blundeli,  Father  Jennison,  and  some 
others  of  the  society,  that  Father  Leshee  should 
be  written  unto  by  Richard  Ashby,  and  the 
Fathers  of  St.  Omers,  and  informed  that  the 
Fathers  before  mentioned  bad  met  together  to 
contrive  the  advancement  of  the  design  of  the 
happy  disposal  of  his  majesty  of  Great  Britain, 
and  of  his  royal  highness,  if  he  should  not  ap- 
pear to  answer  their  expectations.  But  the 
former  giving  no  hopes  at  all,  they  would  en- 
deavour his  dispatch  with  all  speed  that  might 
he,  that  he  might  not  binder  their  designs  in 
bringing  in  catholic  religion.  And  if  they 
could  not  find  an  opportunity  to  take  him  from 
bis  kingdom  they  would  soon  take  his  kingdom 
from  him ;  which  letter  the  deponent  saw  in 
the  hands  of  Richard  Ashby,  and  desired  to 
read  it,  but  the  said  Richard  would  read  it  to 
him  in  his  chamber  on  January  2. 

XIV.  That  in  tbe  said  letters  of  December 
26,  it  was  specified,  that  Richard  Nicholas 
Blundeli,  was  constituted  by  patent  from  the 
provincial,  to  be  ordinary  at  Newgate,  to  go 
nnd  visit  the  condemned  prisoners,  and  to  re- 
duce them  to  the  catholic  faith  and  religion ; 
and  to  catechize  some  youth  in  the  city  of 
London  ;  and  every  day  in  the  week  he  hath 
his  several  places  where  he  teacheth  the  youth 
treasonable  and  mutinous  doctrines  against  the 
interest  and  person  of  his  sacred  majeity,  and 
giveth  certain  sums  of  money  to  their  parents 
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to  Saint  Omers,  Edward  Nevil  and  Thomas 
Fernior  did  say,  tb«t  they  would  wot  let  this 
black  bustard  go  to  his  grave  iu  peace  (mean- 
ing the  king  of  EngUud)Yor  that  he  hntl  cheated 
them  so  often,  and  that  now  they  were  resolv- 
ed to  be  served  so  no  more.  But  the  deponent 
standing  by,  said,  what  if  the  duke  should  prove 
slippery  !  They  both  replied,  his  pa«so<>rt  was 
ready  whenever  he  should  appear  to  fail  them. 
These  words  were  heard  by  the  deponent  on 
the  3rd  of  January  in  the  afternoon,  in  the  li- 
brary of  the  Jesuits  of  Saint  Omers. 

XVII.  That  on  the  4th  of  January,  1678,  X. 
S.  letters  were  sent  by  Richard  Asbby,  Edward 
Hall,  Edward  Nevil,  Charles  Peters,  Michael 
Constable,  William  Busby,  James  Jamon,  and 
Thomas  Fennor,  Jesuita  of  the  English  semi- 
nary at  St  Omers,  as  also  Francis  Williams 
rector  of  Wat  ton,  and  master  of  the  novices 
there,  sir  John  Warner  barouet  alias  Clare, 
Fatlier  Sanches  alias  Ditcbling,  to  the  Father 
Confessor  of  the  emperoi's  majesty,  to  advise 
the  emperor's  majesty,  that  his  majesty  of 
Great-Britain  had  treacherously  plotted  the 
ruin  of  the  confederates,  especially  of  the  Ger- 
man empire,  and  of  his  catholic  Princes  under 
him,and  nad  under  hand  stirred  up  thellungariaa 
rebels  against  his  imperial  majesty,  and  found 
them  money  to  go  on  with  their  rebellion,  and 
that  his  design  was  not  to  keep  any  alliance 
with  his  imperial  majesty,  but  only  in  shew, 
that  he  might  advance  hit  nephew  the  prince 
of  Orange  and  make  him  absolute,  and  there* 
fore  prayed  that  the  States  of  Holland  might 
be  acquainted  with  it.  Which  letter  was  seen 
and  perused  by  the  deponent,  it  being  written 
in  Latin,  all  which  letters  were  sent  away  by  a 
lay-brother  that  was  a  Dutchman,  end  when 
these  letters  were  sending  away,  one  of  the 
lay-brothers  whose  name  was  George,  did  say, 
that  the  prince  of  Orange  was  more  fit  to  rob 
an  orchard  than  to  be  general  of  an  army. 

XVIII.  That  letters  bearing  date  Janoary  1, 
1678,  N.S.  arrived  at  St. Omers,  January  SO, 
from  Talbot  arcjbfc-bjsjKro  of  Dublin,  wherein 
it  was  expressed,  that  the  Fathers  of  the  So- 
ciety in  Ireland,  were  very  vigilunt  to  prepare 
the  people  to  arise,  for  the  defence  of  their  li- 
berty and  religion,  and  to  recover  their  estates, 
and  that  if  the  parliament  that  was  to  sit  in 
England  should  join  with  the  king  in  declar- 
ing war  against  France,  that  a  place  should 
be  open  to  receive  the  French  king's  army  in 
Ireland,  when  his  most  christian  majesty  shooM 
think  fit  to  land  one  there :  And  in  the  letter 
he  advised  the  Fathers  of  St.  Omers  to  adver- 
tise Father  Leshee  of  the  same,  and  other  Je- 
suits that  had  an  interest  in  the  French  king : 
and  that  his  majesty  of  Great  Britain  was 
brought  to  that  pass,  that  if  any  mal-coateot 
amongst  them  should  not  prove  true  to  their 
resign  his  majesty  would  never  give  ear  to  their 
information,  and  therefore  prayed  them  to  he 
diligent,  for  now  was  the  time  or  never :  which 
letter  the  deponent  saw  and  read,  and  in  order 
to  the  Fathers  compliance  with  the  letter  «* 


(if  poor)  to  encourage  them  to  send  their  chil- 
dren to  be  thus  instructed  ;  which  passage  was 
contained  in  the  aforesaid  letters,  aud  after- 
wards practised  in  London. 

XV.  That  another  Packet  came  to  Richard 
Ashby  to  Saint  Omers,  from  Thomas  White, 
John  Keines,  and  others  of  the  society  of  Jesus 
in  London  ;  in  which  letters,  from  them  and 
others,  were  inclosed  letters  to  Father  Thomas 
Stapleton.prucurator  at  Brussels,  to  persuade  the 
Father  Confessor  of  duke  de  Villa  tiermosa,  to 
inform,  that  his  majesty  of  Great  Britain  did  not 
intend  to  assist  his  majesty  of  Spain,  but  to  stand 
a  looker  on  till  he  was  mined  by  the  French 
king,  which  letter,  being  not  sealed,  was  seen 
and  heard  read  by  Ilichnrd  Ashby  then  rector 
of  Saint  Omers ;  in  which  it  was  further  order- 
ed, that  if  the  said  Father  Confessor  should 
not  be  ready  to  comply  with  the  said  Staple- 
ton,  that  messengers  should  be  forthwith  sent 
to  Father  Suiinan  at  Madrid  to  inform  his  ma- 
jesty of  Spain  of  the  said  concern,  nnd  to  make 
the  same  relation  of  the  business  to  the  arch- 
bishop of  Tuam  iu  the  kingdom  of  Ireland, 
now  at  the  court  at  Madrid,  that  he  the  said 
Swiman,  and  he  the  said  archbishop  might 
jointly  give  an  account  to  the  king  of  Spain  of 
the  motion  made  or  to  be  made,  to  the  said 
Father  Confesspr  of  duke  de  Villa  Hermosa, 
and  also  to  advise  the  Spanish  king  to  seize 
the  estates  of  the  English  merchants  in  the 
several  factories  in  his  dominions;  for  that 
they  had  endeavoured  to  transport  their  estates, 
and  did  transport  them  to  England,  which 
would  tend  highly  to  the  prejudice  of  the  king- 
dom of  Spain,  nnd  for  the  confirmation  thereof 
they  procured  letters  from  one  Fonseca,  some- 
times an  agent  in  London,  to  attest  the  same, 
to  which  the  said  Fonseca  willingly  condes- 
cended and  sent  his  letter  to  Saint  Omers,  to 
be  sent  to  the  court  of  Spain,  that  the  Fathers 
might  give  their  approbation :  which  better  was 
long  and  large  attestations  therein  made  against 
the  merchants  resident  in  their  several  factories, 
concerning  the  matter  of  fact  before  mentioned, 
and  also  other  letters  to  Daniel  Armstrong  at 
Valladolid,  and  to  John  Cross  at  Madrid,  in  the 
which  they  were  ordered  to  confirm  this  af- 
firmation made  or  to  be  made  by  the  Fathers 
in  England,  and  of  the  English  Seminary  at  St. 
Omers,  and  of  the  said  Staplelon,  together  with 
that  of  the  said  Fonseca,  tne  above  mentioned 
Spanish  agent,  who  now  4ireth  at  Bruges  in 
Flanders.  All  which  letters  bore  date  the  first 
or  second  of  January  1678,  N.  S.  and  all  of 
them  the  deponent  saw  at  Saint  Omers ;  and 
in  the  two  letters  to  those  two  fathers  in  Spain, 
viz.  Daniel  Armstrong  and  John  Cross,  was 
contained  an  especial  order,  that  the  former,  if 
he  could  not  go  lo  Madrid,  should  send  his  at- 
testations to  Don  J iinn  of  Austria,  for  the  car- 
rying on  of  which  200/.  sterling  was  trans- 
mitted by  bills  of  exchange  to  the  said  Fatlier 
Suiman  and  the  said  English  Fathers. 

XVI.  That  when  the  letters  came  from 
England  about    the  business^  afore- mentioned 
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tfa  eoid»  atehVtsbop,  titer  Asfwotned  *way 
letters  to  Father  Leahee  to  Pari* ;  aad  appoint- 
ed Edward  Nevil  and  William  Busby,  to  carry 
and  deliver  them  to  the  said  Leahee,  which  let- 
ters were  answered  with  all  speed  by  the  afore- 
said messengers,  Jesuit*  as  above,  the  one  of 
them  being  the*  prefect  of  studies,  and  the 
Other  procurator  for  the  seminary,  and  by  them 
wrote  letter*  co  Thomas  White  pro viocial,  and 
to  the  rector  of  8t.  Omers,  viz.  Richard  Ashby ; 
Of  that  to  the  provincial'  the  deponent  can 
give  no  account,  but  of  that  to  Ashby  the  de- 
ponent saith,  that  there  was  in  it  expressed, 
that  the  Father  General  of  the  Society  of  Jesus, 
would  contribute  800,000  crowns  to  he  paid  in 
the  month  of  Juue  next  ensuing,  and  that  his 
holiness,  the  pope,  would  not  be  wanting  to 
supply  them,  when  they  bad  made  some  pro- 
gress m  that  glorious  attempt. 

XIX,.  That  another  packet  arrived  at  St. 
Omers  directed  to  Richard  Ashby,  rector  of 
she  English  seminary  there ;  The  date  of  which 
is  not  well  remembered  by  the  deponent,  but  as 
near  as  he  doth  remember,  it  was  about  the 
beginning  of  the  parliament,  for  there  came 
the  speeches  of  the  King  and  lord  Chancellor, 
aad  the  votes  of  the  parliament,  which  were 
put  into  ridiculous  phrase*,  m  contempt  of  the 
fcmg  and  both  Houses  of  parliament,  for  the 
Fathers  and .  Scholars  to  laugh  at,  ami  then 
translated  into  the  French  tongue,  and  pre- 
sented to  the  governor  of  8t.  Omers,  «  ho  seiid- 
eth  them  to  the  French  king  his  master :  and 
^p  the  packet  was  cootained  ftu  account  of  the 
attempt  of  one  Pickering,  a  lay-brother  ;  that 
waits  upon  the  Jesuits  lying  at  Somerset  house, 
to  shoot  the  iking  as  he  was  walking  in  St. 
James's  park,  when  he  was  at  some  distance 
from  his  nobles  and  attendants,  but  the  flint 
of  bis  pistol  being  somewhat  loose,  he  did  defer 
the  action  till  another  opportunity,  and  if  be 
had  done  it  aad  had  suffered,  he  should  have  had 
30,000  masses  said  for  the  health  of  his  soul : 
WJiich  letters  were  signed  by  Thomas  White 
alias  Whifebread  provincial,  which  letters, 
when  read,  the  Fathers  of  the  English  seminary 
Were  m  great  trouble,  for  the  negligence  of  the 
said  Pickering,  and  the  deponent  saw  and  read 
them  in  the  latter  part  or  January,  and  the 
votes  put  into  such  mock  phrases,  as  also  the 
speectiee  of  the  king  and  lord  Chancellor  in 
the  month  of  February. 

XX.  That  the  deponent,  went  on  the  99tb  of 
January  to  know  of  his  confessarius,  whether  he 
'might  keep  the  30th  of  Janary  as  a  fast,  the 
eonsrtsur  replied,  that  the  account  with  them 
was  on  the  9th  of  February,  because  the  ac* 
count  of  England  did  differ  from  the  account 
on  that  side  the  water :  The  deponent  asked 
him,  whether  then  he  might  keep  the  9th  of 
February  at  a  day  of  fasting  I  The  confessor 
•shed  him,  why?  The  deponent  replied,  be- 
cause of  the  martyrdom  of  the  late  king,  the 
oontes*arius  answered,  that  the  late  king  was 
no  martyr  hat  an  heretic,  and  withal  added, 
tMt  he  was  none  of  king  James's  sou,  bat  a 


bastard  begotten  upon  the  body  of  Ann  of  Deo* 
mark  by  her  taylor.  This  confessarius  is  a  Je- 
»sttit,  and  his  name  Charles  Peters,  perfect  of 
the  sodality.. 

XXI.  THat  letters  bearing  date  February  the 
1st,  N.  S.  from  Thomas  Whitebread,  John 
Kerns,  John  Fen  wick,  Father  Irelaud,  and  Fa- 
ther Micho  to  Richard  Ashby  rector  of  St. 
Omers,  (then  ill  of  tlie  gout)  and  to  the  English 
Fathers  there,  did  let  them  understand,  that 
they  had  sent  William  Morgan  into  Ireland  to 
see  how  affairs  stood  in  that  kingdom,  and 
expected  his  return  by  the  end  of  March  neat, 
and  that  he  set  out  the  26th  of  Jan  nary, 
and  that  they  bad  given  bim  instructions  to 
order  the  affairs  m  hand,  and  to  encourage 
the  Irish  natives  to  defend  their  religion  and 
liberty:  And  his  companion  was  one  Father 
Lovel,  who  was  to  go  into  the  North  of  Ireland 
to  see  the  Fathers  of  the  Society  there ;  and 
carried  9/KX)/.  to  supply  their  present  wants 
and  io  promise  them  4,000/.  more  in  case  there 
should  be  any  action. 

XXII.  That  another  pacquet  came  from 
Tborpas  White  alias  Whitebread,  Father  Micho. 
Father  Ireland,  Father  Harcourt  dhd  others  of 
the  Society  in  London,  bearing  date  February 
the  7th,  1678,  N.  &  in  which  was  contained  an 
account  of  the  Fathers'  progress  in  Berkshire, 
Oxfordshire,  and  Essex ;  in  persuading  the  Ca- 
tholics that  were  votaries  for  the  order  of  Saint 
Ignatius  to  contribute  for  the  Irish  rebellion, 
and  maintaining  a  civjl  war  in  that  kingdom, 
in  case  the  French  king  should  break  with  the 
king  of  England :  and  also  that  they  had  re- 
ceived letters  from  Scotland,  in  which  they 
were  informed  that  the  people  would  rise  to 
oppose  duke  Lauderdale,  and  the  royal  party 
in  that  kingdom,  and  also  that  they  would  en- 
deavour by  themselves,  their  agents,  and  their 
parse  to  provoke  the  Scots  against  the  English, 
and  witbah*  told  the  Fathers  of  Saint  Omers  to 
whjfan  this  pacquet  was  directed,  and  by  whom 
•it  was  received,  thafrthey  should  be  glad  to  effect 
•such  a  design.  Which  pacquet  the  deponent 
saw  and  read,  letter  by  letter, 

XXIII.  That  the  Fathers  of  St  Omers,  via. 
Richard  Ashby  rector,  Edward  Hall,  Edward 
NevilJ,  and  others  of  the  English  Seminary,  did 
write  to  Thomas  Whitebread  and  other  Fathers, 
in  which  was  expressed  that  it  was  now  appa- 
rent, that  the  Catholic  Religion  was  to  be  , 
brought  in  the  same  way,  that  they  had  useo} 
for  the  destruction  of  the  father  of  this  king, 
and  as  that  Could  not  be  effected  tilfmoch  blood 
was  spilt  on  both  sides,  so  tills  must  be  effected 
by  eflusiun  of  blood.  And  withal  prayed  them 
to  prosecute  their  design  in  taking  away  the 
king ;  and  if  his  royal  highness  sbouM  not  com- 
ply with  them,  to  despatch  him  too  :  for  they 
did  fear  that  never  a  ay  of  the  Staarts  were  men, 
for  the  effecting  or*  their  ends  and  purposes. 
And  in  this  letter,  instructions  were  given  to 
the  Fathers  to  feel  how  bis  royal  highness 
stood  affected.  Which  letter  bore  date,  Fe- 
bruary the  10th,  N,  8.  and  was  signed  try  list 
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persona  above  named  in  the  pretence  of  tbe 
dep<jneot,.  who  did  compose  these  letters  for 
them,  according  to  direction  given,  him  by  tbein, 
which  Letter  was  to  the  deponent's  knowledge 
carried  into  England  by  one  Father  Every, 
who  then  went  for  England, 
.  XXIV.  That  an  answer  of  tbe  aforesaid  let- 
ters of  February  the  10,  N.  3.  dated  February 
die  20th  0.  S,  came  from  Thomas  White,  John 
Keiiics  aiid  Basil  Laugwortb,  Richard  Peters, 
John  Fen  wick,  Father  Ireland,  Father  Har- 
•ourt,  Father  Bhindell,  Father  Matthew  Wright 
and  Father  Thomas  Wright,  Father  Jenuison, 
and  one  Father  Simmons,  who  some  time  be- 
longed to  Somerset  house,  whoalso,signed  with 
the  rest,  the  said  answer,  which'  told  the  Fa- 
thers at  St.  Omers  (via.  Richard  Asbby  to 
whom  the  lettes  was  directed  and  tbe  rest)  that 
ihey  had  found,  tu*t  although  the  duke  was  a 
good  Catholic,  yet  he  had  a  tender  affection  to 
the  king,  and  would  scarcely  be  engaged  in  that 
concern,  and  if  they  should  once  intimate 
their  designs  and  purposes  unto  him,  they 
might  not  only  be  frustrated  of  their  design  but 
also  might  lose  his  favour.  Which  letter  the 
deponent  saw  and  read  in  the  month  of  Fe- 
bruary. 

XXV.  That  the  Fathers  of  the  Euriish  Semi- 
nary at  St.  Omers  did  oblige  one  brother  George 
a  lay  brother  in  the  said  Seminary  to  go  fir 
Ghent  in  Flanders  to  the  English  Jesuits  then 
with*  letter  from  St.  Osners  dated  February 
*6, 0.  5.  In  which  they  bad  an  account  of  that 
letter  of  February  SO,  and  tbe  said  brother 
George  arrived  there  February  28, 0.  8.  and 

'  the  Jesuits  there  advised  tbe  Fathers  in  one  of 
.March  the  1, 0.  S.  that  the  secular  clergy  should 
be  treated  withal  about  tbe  business  but  they 
finding  them  nt  that  time  to  Jbe  men  inclined  .to 
-live  in  peace  and  obedience  to  their  prince,  the 
Fathers,  viz.  Thomas  White,  &c.  answered  them 
in  one  of  March  10,  Old.  that  tbe  clergy  were 
a  tort  of  rascally  fellows  that  had  neither  wit 
nor  courage  to  manage  such  a  great  deafen ; 
and  did  pray  them  of  Ghent  and  them  of  St. 
Omers  to  be  of  good  cheer,  for  their  designs 
wen  (fan  well  both  in  Scotland  and  Iceland,  and 

.  the  fatal  blow  should  be  given  to  tbe  black  boy 
at  Whitehall  with  all  the  speed  that  might  be. 
Which  Letters  to  them  at  Ghent,  and  from 
them  at  Ghent  to  the  provincial  (they  being 
brought  back  to  St.  Omen  before  they  went  to 
the  provincial)  and  also  these  ef  March  10th 
the  deponent  saw  and  read, 

XXVI.  That  there  was  an  attempt  to  make 
an  assassination  upon  tbe  person  of  his  sacred 
majesty  in  the  month  of  March  several  days  as 
he  was  walking  in  the  park,  and  once  as  he  was 
going  to  the  parliament-house,  by  this  honest 
William  and  Pickering,  but  opportunity  did  not 
offer  itself,  for  the  which  the  former,  viz.  ho- 
nest William,  was  chidden,  and  the  latter  bad  a 
penance  of  SO  strokes  with  a  discipline  on  bis 
shoulder*,  it  being  judged  by  the  Fathers  the 
effect  of  his  negligence  :  which  passage  the  de- 
youtat  taw  meutUMted  in  ft  letter  from  Thomas 


White  to  Rich.  Ashby,  bearing  date  Marcb  tbe 
96ta,1678. 

XXVlI.  That  of  the  5th  of  April  letters 
came  from  Thomas  White,  and  tbe  Fathers  in 
London,  toUich.  Ashby  and  those  of  the  Eng- 
lish Seminary  at  St.  Omers ;  in  which  the  Fa- 
thers at  London  did  give  them  of  St.  Omers 
an  account  that  Will.  Morgan  and  Father 
Lovell  were  returned  out  of  Ireland,  who  gave 
them  taunderstand,  that  the  Irish  were  ready 
to  rise  at  ten  days  warning,  with  90,000  foot  and 
5,000  horse,  and  would  let  the  French  king  into 
that  kingdom  if  he  should  come  tohuid  an  army 
there,  and  that  Father  Lovel  did  give  an  account 
that  15,000  horse  and  foot  would  rise  in  the 
North  of  Ireland,  and  that  the  people  were 
very  patient  but  very  resolute ;  and  that  tbe 
dnke  of  Onnond,  now  Lord  Lieutenant,  it  in  a 
great  perplexity  to  see  Catholic  Religion  thrive 
so  well  in  Ireland,  and  that  there  are  persons 
that  have  secretly  taken  commissions  from  the 
general  of  the  society  of  Jesus,  by  virtue  of  a 
breve  from  the  pope,  dated  Oct.  1, 167S,  and 
that  they  resolve  to.  cut  the  throats  of  tbe  Pro- 
testants again,  when  once  they  rise.  And  in 
the  said  letters  to  tbe  provincial  summoned  a 
general  consult  to  be  held  in  London,  and  there- 
fore commanded  the  Fathers  on  tbe  other  side 
of  the  water  to  be  present.  In  which  letter 
the  deponent  did  see  himself  summoned  to  as- 
sktatthatconsul^asamejsene^froxn  Father 
to  Father.  This  letter  the  deponent  saw  in  the 
month  of  April. 

XXVIII.  That  in  order  to  this  command,  on 
Anril  £4,  1678,  N.  S.  Father  Warren,  rector 
or  Leige,  sir  Thomas  Preston,  bait.  Father 
Marsh,  rector  of  Ghent,  Father  Williams,  rec- 
tor of  Watton,  and  master  of  the  novices,  sir 
John  Warner,  ban.  (Rich.  Ashby,  rector  of  the 
English  seminary  at  St.  Omers,  being  sick  of 
tbe  gout  could  not  go)  but  out  of  tbe  said  semi- 
nary went  sir  Robert  Brett,  bait.  Father  Poole, 
Edward  Nevill  •  there  were  in  all  with  tbe  de- 
ponent abont  nine  or  ten  who  met  in  London 
in  consult  with  Tho.  Whitebread,  Father  Har- 
coart,  senior,  and  Father  Harcourt,  junior, 
John  Fen  wick,  Basil  Langworth,  William  Mar- 
ian, John  Keines,  Father  Lovell,  Father  Ire- 
land, father  Blondell,  Rich.  Strange,  Father 
Mico,  Father  Gray,  and  others,  to  the  number 
of  fifty  Jesuits,  met  at  the  White- horse  Tavern, 
in  the  Strand,  where  they  plotted  their  designs 
for  the  society,  and  ordered  Father  John  Cary, 
who  was  also  there,  to  go  Procurator  for  Rome: 
At  which  consult,  thus  held  in  the  mouth  of 
Mey,  tbe  deponent  was  present  to  attend  the 
oonsulters,  and  delivered  tlieir  concerns  from 
company  to  company ;  and  then  a  little  after 
they  left  the  White-horse  Tavern,  and  ditided 
themselves  into  several  clubs  or  companies. 
Some  met  at  Mrs.  Saunders'  house,  in  Wild- 
street;  others  at  Mrs.  Fen  wick's,  at  Ayre's 
house,  in  Drory-lane;  others  at  Mr.  Ireland's, 
iu  Russel-street  near  Covent-  garden,  and  in 
other  places;  all  whichj  though  in  several  com- 
panies! by%  or  til  iu  a  company,  did  eatotrite 
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.the  death  of  the  king:  In  order  to  which,  there 
/were  papers  sent  from  company  to.  company, 
which  the  deponent  carried,  containing  the 
opinions  of  the  timing  their  business,  and  the 
manner  how  it  was  to  be  done:  and  within 
three  or  fonr  days  after,  the  deponent  went  to 
St.  -Oraers  with  the  Fathers  that  came  from 
the  other  side  of  the  water. 

XXIX.  That  on  the  10th  of  June,  N.  S. 
eome  Thomas  White  to  St.  Omtrs,  in  order  to 
visit  his  colleges  in  Flanders  and  German?  ; 
and  in  his  chamber  the  1  lih  day,  where  the  de- , 
ponent  was  present,  together  with  Rich*  Ash  by, 
rector,  he  there  told  the  deponent  and  the  said 
Ashby,  That  he  hoped  to  «*e  the  fool  nt  White- 
hall laid  fast  enough;  and  that  the  society  need 
not  fear,  for  he  (that  is  the  king)  was  grown  se- 
cure, and  would  hear  no  complaints  against 
them,  and  if  the  duke  should  set  hfs  face  in  the 
least  measure  to  follow  his  brother's  footsteps, 
his  passport  was  made  to  lay  him  to  sleep. 

XXX.  That  the  said  Thomas  Whitebread, 
on  the  19th  of  June,  did  tell  the  rector  of  St. 
O .ners,  That  a  minister^  of  the  cborch  of  Eng- 
land had  scandalously  and  basely  put  oat  the 
Jesuits  Morals  in  English,  and  had  endeavoured 
viltanously  to  render  them  odious  to  the  people, 
and  asked  the  said  rector  whether  he  thought 
the  deponent  might  possibly  know  him?  arid  the 
rector  not  knowing,  called  the  deponent,  who 
heard  these  words  as  be  stood  at  the  chamber 
doOr  6f  the  said  provincial,  and  when  the  depo- 
nent went  into  the  chamber  of  the  said  provin- 
cial, he  asked  him.  If  be  knew  the  author  of  the 
Jesuits  Morals?  the  deponent  answered,  his 
person,  but  not  his  name.  The  said  Thomas 
Whitebread  demanded  then,  Whether  he  would 
undertake  to  poison  or  assassinate  the  author  ? 
which  the  deponent  undertook  to  do,  having 
50/.  reward  promised  him  by  the  said  provin- 
cial, and  appointed  to  return  to  England.  And 
the  deponent  doth  farther  testify,  that' at  the 
tame  time  the  said  provincial  did  in  bis  cham- 
ber say,  That  be  and  the  society  in  London 
would  procure  Dr.  Stillingfleet  to  be  knocked 
on  the  head,  and  also  Poole,  the  author  of  Sy- 
nopsis Criticorum,  for  writing  tome  things 
against  them. 

XXXI.  That  Rich.  Asbby,  rector  of  St. 
Omen,  being  ill  that  evening  with  the  gout  and 
stone,  vis.  June  13,  desired  the  company  of  the 
deponent,  and  did  tell  the  deponent,  That  Fa- 
ther Watren,  who  is  now  rector  of  the  college 
of  Jesuits  at  Leigh,  did,  when  be  was  procura- 
tor at  Paws,  reconcile  the  late  lord  chancellor 
Hyde  to  thexhurch  of  Rome  upon  his  death- 
hed ;  which  words  were  occasioned  by  the  de- 

S meat's  taking  notice  of  the  duchess  of  York 
augbter  of  the  «aid  lord  chancellor)  dying  a 
papist.  And  the  deponent,  when  be  heard  the 
•aid  Asbby  speak  these  words,  replied,  That  ho 
.never  heard  any  thing  of  the  return'  of  the  said 
lord  chancellor :  answer  was  made,  That  he, 
the  said  Ashby,  was  certain  that  the  said  lord 
chancellor  was  reconciled  by  the  said  Warren. 


XXXIt.  That  on  the  J&d  day  of  June,  ia 
the  morning,  N.  S.  the  deponent  bad  express 
orders  presently  to  go  for  Calais,  and  then  to 
take  the  packet  boat,  and  so  away  for  England, 
to  attend  the  motions  of  the  Fathers  in  London, 
and  to  remain  in  London  till  he  had  orders 
from  the  provincial  to  the  contrary,  and  gave 
the  deponent  4l.  for  his  charges,  and  promised 
him  80/.  for  services  already  done  for  the  society 
in  Spain  and  elsewhere.  And  the.  deponent 
saith,  That  he  obeyed  the  orders,  and  that  night 
got  to  Calais,  and  there  met  with  four  Jesuits 
that  were  ordered  for  London ;  and  on  Friday 
the  24th,  N.  S.  the  deponent  saith,  they  took 
the  packet  boat  together,  and  arrived  safely  Co 
Dover  on  Saturday  morning,  where  the  depo- 
nent met  with  John  Fenwick,  who  bad  brought 
eight  students  to  Dover  to  transport  tbem  to 
St.  Omers:  And  the  deponent  further  saith, 
That  the  four  Jesuits  and  Fenwick  who  were 
at  Dover  by  the  name  of  Thomson,  and  he  the 
deponent  took  coacb  about  11  o'clock  at  nooa; 
and  at  Borton,  «iz  miles  on  this  side  Canter*, 
bury,  the  coach  was  stopped,  and  a  box  was 
seized  of  the  said  John  Fenwick's  by  the 
searchers  of  that  place,  and  when  by  them 
opened,  in  it  they  found  beads,  pictures,  images, 
and  Agnus  Deirs,  which  were  to  be  given  by 
Blundel  the  catechist,  to  young  children,  to  en- 
courage them  to  come  to  his  catechising  schools, 
and  to  be  catechised  bj  him.  *  Accordingly 
there  was  a  direction  on  the  said  boa  fixed,  as, 
To  the  honourable  Rich.  Blundel,  esq.  London  s 
Which  box  remaineth  so  seised  by  the  said 
searchers ;  and  if  they  had  searched  the  pockets 
of  the  said  Fenwick,  they  had  found  such  let- 
ters upon  bim,  as  the  said  Fenwick  confessed 
to  tbe  deponent,  might  have  cost  htm  his  life; 
they  being^saith  be,  the  concern  in  hand ;  but 
the  said  letters  the  deponent  did  not  see. 

XXXIII.  That  in  the  month  of  July,  Richard 
Ashby  came  to  London  with  instructions  from 
the  said  Thomas  Whitebread  or  White,  that 
the  10,000/.  procured  by  hither  Leshee,  and 
then  in  the  hands  of  the  society  in  London, 
should  be  put  into  the  hands  of  one  Worsly 
*  their  banker ;  and  that  the  said  Richard  Ash- 
by,  with  other  Fathers,  should  treat  and  agree 
with  sir  George  Wakeman  about. the  concern 
of  poisoning  tbe  king ;  and  that  if  he  would 
undertake  it  he  should  have  the  10,000/.  which 
the  said  Richard  Ashby  told  the  deponent, 
shewing  him  the  said  instructions,  by  way  of 
.memorandum,  in  writing.  In  which  memo- 
randum was  contained  an  item  given  by  the 
said  Thomas  Whitebread,  for  the  procuring  the 
assassination  of  the  right  rev.  father  in  God 
Herbert,  [Croft]  lord  bishop  of  Hereford;  for 
the  said  bishop  had  been  educated  in  tbe 
Popish  religion,  and  was  fallen,  and  they  were 
resolved  not  to  pity  nor  spare  any  apostate 
from  tbe  Roman  faith.  The  «aid  Richard  Ash- 
by asked  the  deponent,  whether  the  said  bishop 
were  not  a  forward  man  against  Catholics? 
and  the  deponent  not  knowing  the  said  bishop; 
told  the  sak  Ashby  he  could  not  cell.;  and  the 
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aaid  Ashny  did  sa»,  That  timet  now  being 
eeady  to  change,  tney  would  he  ready  to  give 
not  only  apostates,  but  also  those  bereties  that 
had  obstinately  opposed  the  proceedings  of  the 
aociety  and  their  agents,  ia  propagating  the 
iaith  and  interest  of  the  Church*  of  Rome,  a 
just  reward  for  their  apostacy  aad  infamous  ob- 
stinacy; and  though  the  parliament  hare 
taken  away  the  act  for  burning  heretics,  they 
should  not  escape  the  vengeance  of  Catholics. 

XXXIV.  That  in  the  month  of  July,'  1078, 
Bichard  Strange,  the  last  provincial  of  the  Je- 
suits, came  to  the  lodgings  of  Mr.  Richard 
Ashby,  who,  before  he  went  down  to  the  Bath, 
lay  in  the  new  provincial's  lodgings  at  Mrs. 
,  Saunders's  house,  a  paxjt  of  Wild  bouse  in  Wild- 
street,  and  finding  the  deponent  with  the  said 
Ashby,  did  desire  the  deponent  to  meet  him 
at  his  chamber  at  Mr.  John*  Groves  in  York- 
street,  near  Cerent-Garden,  and  after  a  short 
Stay  at  Ashby's  lodgings,  took  his.  leave  of  the 
•aid  Ashby,  and  presently  after  the  deponent 
look. his  leave  also  qf  tbe  said  Ashby,  and  fol- 
lowed Strange,  and  got  to  his  chamber  present- 
ly after  him ;  ^where  the  aaid  Strange  did  en- 
courage the  deponent  to  go  on  in  assisting  the 
society  in  carrying  on  the  design ;  and  there- 
upon told  tbe  deponent  that  they  got  14,000/. 
in  the  Fire  of  London,  in  the  year  1666.  The 
deponent  asked  the  said  Strange  bow  they  came 
to  effect  that  great  and  famous  business  r  The 
said  Strange  replied,  That  himself  and  one 
Gray,  and  Pennington,  and  Barton,  Jesuits, 
with  tome  others,  together  with  one  Keimasb, 
a  Dominican  friar,  joined  with  one  Green,  and 
met  at  one  Watiara  West's  bouse,  whd  kept 
the  Green  Dragon  in  Pnddledock :  The  said 
West  was  by  trade  a  taylor,  whom  they  em- 
ployed to  make  them  some  clothes,  and  there 
they  did  debate  about  the  manner  of  firing  the 
city,  and  where  they  should  begin,  and  did  at- 
tempt it  in  February,  1664  5.  But  not  being 
provided  of  assistance  enough,  and  she  Thame* 
Wing  frosen  over  and  the  sickness  coming  on 
•pace,  they  then  altered  their  purpose :  And  in 
January,  1666  6,  they  met  with  this  Green 
•gain,  who  closed  in  with  them  in  this  design. 
And  that  they  might  ingratiate  diemeeWes  with 
this  Green,  furnished  him  with  80/.  (he  being 
poor)  yet  they  found  him  an  active  man,  and 
fit  for.  their  purpose.  And  the  more  to  engat e 
hint  the  said  Green,  they  pretended  to  hold 
many  of  the  Fifth  Mouarchy  principles ;  which 
when  Green  perceraed,  judging  them  to  he 
veal,  brought  them  acquainted  with  «  others, 
who  were  sealous  in  the  business.  Tbe  afore- 
said Jesuits  were  earnest  to  have  the  business 
done  in  February,  before  tne  return  of  tbe  in- 
habitants to  London ;  hut  Green  did  pray  these 
persons,  viz.  the  Jesuits,  to  suspend  that  reso- 
lution because  that  then  lliey  should  be  sooner 
discovered,  and  such  a  design  roust  bane  an 
uproar;  and  besides  all  this,  the  king  would 
apt  be  much  in  town,  if  at  all,  till  the  plague 
was  more  abated,  whom  Green  did  aay  must 
he  cut  off  too,  when  the  people  warn  in  ahunry 


by  veason  of  the  fire:  Aad  this  motion  | 
the  Jesuits  and  Dominican  well,  and  so  at  was 
pat  off.     In  a  very  little  time  after  that  aaid 
Green,  and  the  rest  of  those  Fiftb-Mooaitshv 
men,  together  with  the  four  Jesuits- and  Dnens- 
nicen  anove«named\  were  suspected  b  j  the 
aaid  West  that  kept  the  said  house  in  Puddle- 
clock,  and  were  forewarned  his  house.      And 
presently  after  Green  and  his  eight  acquaint- 
.  gnce  were  clapped  up  in  prison  (but  fc>r  what 
the  said  Strange  did  not  tell  tbe  deponent.) 
And  upon  the  imprisonment  of  these  nine  per- 
sons, the  said  Jesuits  and  Dominican  did  go  to 
St.  Oraers,  and  there  remained  till  the  May 
after  the  execution  of  eight  of  these  persons 
thus  imprisoned.    (Green  dying  in  Newgate.) 
But  one  Fitz  Gerard,  an  Irish  Jesuit,  and  one 
Nettle  of  Whitechapet,  did  write  to  Strange,  as 
the  said  Strange  informed  the  deponent,  that 
none  of  the  Fathers*  names  was  mentioned  ia 
the  business  of  these  men,  and  thought  they 
might  safely  return.    So  in  tbe  latter  part  of 
May  they  set  forth 'for  England,  and  got  to 
London  in  tbe  beginning  of  Jane ;    aad  then* 
concealing  their  names  aad  lodgings,  "they  lie* 
gan  afresh  to  consult  about  this  ore,  which  was 
still  carried  on  by  the  society  in  the  absence  of 
these  pettons,  and  determined  by  them  in  tbe 
fire-time  to  cut  off  the  king,  that  the  ouml'cr  of 
the  beast  might  be  accomplished.    In  the  ut- 
tering of  which  words,  the  said  Strange  broke 
out  into  a  great  Uugbter.     But,  said  the  said 
Strange,  to  be  short,  we  got  fifty  or  sixty  Irish 
to  ply  the  work,  and  one  Edeard  Everard  was 
very  ddveent  to  preserve  their  fireworks  which 
they  had  made,  and  put  into  granado-aheUs ; 
Ami  the  more  to  paUbte  this  their  design,  the* 
procured  tins  Esvrard  a  place  in  the  kings 
service,  to  look  alter  the  amnundurin  that  was 
to  be  carried  down  to  the  sleet,  k  being  in  the 
time  of  tbe  first  Dutch  warn.      And  the  said 
Strange  told  the  deponent,  That  great  attempts 
were  made  on  the  Tower,  hot  without  effect. 
But,  saith  Strange,  To  return  to  our  ordering 
nur  affairs,  we  were  in  fit*  also  with  »everal 
Frenchmen*  who  were  faithful  in  the  business  t 
And  all  things  brine  ready  and  the  place  patch* 
ed  upon,  Stm»ge  removes,  his  quarters,  and  got 
to  lie  at  a  house  in   Fenchurch^reei*  and) 
went  by  the  name  of  Walker ;    and  this  he  did 
in  the  month  of  August,  1666,  aad  wkh  him 
he  toek  Keimash,  the  Dominican,  and  lodged 
together.     And  Pennington  and  Barton  la*  at 
an  apothecary's  shop  in  Shoe- lane ;  aad  Gray 
and    Fits  Gerard  lav    at  Neve's    house  ia 
Whitechapcl ;  which  Neale  was  one  to  aee  the 
fire  carried  on  through  Thames  ■treat,  aad  an 
to  the  Tower.    In  a  word  the  said  Strange  mid 
the  deponent,  that  they  spent  700  fire-balls, 
and  when  the  fire-merchants  went  at  week, 
then  others,  men  and  women  were  employes! 
to  plunder  what  they  could ;   ami  they  had  a 
warehouse  in  Wild-street,  when*  some  things 
so  plundered  were  laid :    and  other  things  they 
concealed  in  Soanerset-heuse,  asenlWesW,  cam* 
brios,  fine  cloth,  and  some  coesidereWe  emav 
tities  of  plate,  aid  tbeatf  }ev#essi  tsmeemer 
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gave  the  box  to  these  men  to  carry  away,  and 
ordered  his  servant  to,  go  along  with  them,  bat 
they  having  increased  their  number,  ordered 
the  servant  to  be  knocked  down;  but  the 
•errant  being  afraid  he  should  be  kitted,  ran 
•way.  This  was  the  greatest  plunder  of  one 
sort  i her  got;  for,  as  the' said  Strange  inform- 
ed the  deponent,  there  were  1,000  carracts  of 
diamond*  lapped  up  in  several  papers  for  se- 
veral goldsmiths,  and  the  diamonds  were  con- 
veyed h way  to  St.  Omers,  the  first  opportunity 
they  met  withal:  but  the  deponent  asked  the 
said  Strange  how  one  man  should  trust  him 
with  so  much  goods,  for  never  any  jeweller 
had"  so  many  jewels  at  ope  time.  The  said 
Strange  replied,  that  he  could  not  tell,  but  it 
was  certain  tbey  met  with  them,  and  sold  them 
for  3,500/.  sterling  in  Flanders;  and  had  a 
fish-dinner  into  the  bargain  at  the  Salutation 
TaveVn  in  Jlolborn  at  the  return  of  the  money. 
The  deponent  asked  Strange,  how  the  6 re  be* 

fan  ?  and  he  told  him,  that  Neale  came  and 
nocked  him  up  at  12  o'clock  iu  the  night,  and 
before  he  was  dressed  the  6 re  was  begun.  The 
deponent  further  asked  the  said  Strange,  how 
mauy  servants  the  society  employed  ?  He  said, 
ahout  80  or  86,  he  could  not  tell  well  which. 
The  deponent  asked  how  the  king  came  to  es- 
cape ?  The  said'  Strange  replied,  indeed  they 
were  resolved  to  have. cat  him  off,  when  at 
work  iu  person  about  the  fire,  but  then  they 
were  not  secure  of  the  duke,  who  then  was  but 
si  well-wisher  to  them,  and  besides,  they  seeing 
the  king  so  industrioos,  could  not  find  in  their 
hearts  to  do,  it.  Whilst  this  discourse  was  in 
hand,  a  gentleman  knocked  at  the  door,  and 
so  we  broke  off,  beginning  at  nine  o'clock  in 
the  ntocntng,  and  ending  at  almost  eleven  that 
forenoon*  And  the  deponent  went  to  his  lodg- 
ing, which  was  then  in  Drury  Lane. 

XXXV.  That  Richard  Asliby,  the  day  before 
he  went  down  to  the  Bath,  which  was  in  the 
month  of  July,  had  conference  with  Father  Har- 
court,  Father  Fenwick,  Father  Ireland,  Father 
Keities,  Father  Strange,  Mr.  Jamison,  Father 
BtundeU,  and  others  of  the  society,  by  order 
from  the  provincial,  to  send  new  messengers 
into  Scotland,  to  promote  the  commotions 
there,  and  to  inform  the  people  of  the  great 
tyranny  they  did  lay  under,  by  reason  of  tht-ir 
weiug  denied  then  liberty  of  their  conscience, 
and  that  not  being  to  he  procured  but  by  the 
sword,  they  must  take, that  course  to  purchase 
their  liberty.  By  which  means  (said  the  Fathers 
thus  assembles!)  we  shall  weaken  both  tbepte*- 
byterian  and  episcopal  faction.*  At  which  con- 
ference the  deponent  was  present,  and  heard 
these  words. 

XXXVI.  That  in  the  month  of  July,  the  said 
Richard  Ashhy  went  down  to  the  Bath,  in 
•trier  to  he  cured  of  his  gtiut,  and  on  the'  morn* 
ing  he  went  away,  the  nVponent  being  then  in 
the  chamber  of  the  said  Ashhy  to  take  his  leave 
of  him;  Father  Harcoort,  rector  of  London, 
oawie  to  him,  and  tokr  him,  that  if  after  he  left 
Use  Bath,  he  oauld  snake-a  progress  into  Somer- 


setshire, to  inform  those  of  the  society  of  the 
intended  design,  it  would  do  well,  and  withal 
desired  the  said  Ashhy  to  hasten  to  town  after 
he  bed  finished  the  said  information.  AH 
which  the  deponent  did  hear. 

XXXVII.  That  on  the  first  of  August,  came 
letters  from  Thomas  W  hi  teb read,  bearing  date 
July  22nd,  to  John  Fenwick,  in  which  was. 
that  he  would  that  15,000/.  should  be  proposed 
to  sir  George  Wukeman,  if  he  refused  10,000/. 
But  whether  sir  George  hath  been  treated  with 
about  that  concern,  the  deponent  cannot  inform 
her*  in  this  article ;  but  sir  George  Wakeman 
hath  been  divers  times  in  the  company  of  the 
said  Ashby ;  and  he  saw  the  letters  to  John 
Fenwick  on  the  4th  of  August,  107$. 

XXXVIII.  That  letters  arrived  to  London, 
hearing  date  August  »,  1678,  from  Thomas 
White  or  White  bread,  provincials  to  John 
Fenwick  from  St.  Omers,  in  which  he  did  in- 
form the  Fathers,  that  he  had  marie  his  visit 
within  his  province,  and  that  he  had  ordered 
twelve  Jesuits  to  go  for  Holland,  and  to  inform 
the  Dutch  that  the  prince  of  Orange  did  intend 
to  assume  the  crowu  of  a  king,  itird  that  he  re* 
solved  to  bring  them  under  another  govern- 
ment. Which  missioned  took  their  leaves  of  the 
said  Thomas  White  on  St.  Ignatius's  day, 
July  51,  but  got  no  farther  than  Watton,  by 
reason  of  a  mischance  they  met  withal  upon 
the  way.  By  which  mission  the  said  Thomas 
White  did  design  to  beget  in  the  Dutch  an  evil 
opinion  of  the  prince  of  Orange,  and  to  cause  a 
commotion  there  amongst  the  Dutch,  against 
the  said  Prince  and  his  party.  W  hich  letter 
the  deponent  taw  and  read  in  Mr.  Fen  wick's 
chamber  on  the  11th  of  August. 

XXXIX.  That  another,  letter  of  the  10th  of 
August,  came  to  Blundel  and  the  Fathers  ia 
.London,  from  Thdtoas  Whitebread,  iu*  which 
he  blamed  the  Fathers  iu  Loudon  for  not  giving 
him  an  account  of  what  progress  they  had  made 
in  their  proposal,  made  or  to  be  made  unto  sir 
George  Wakeman ;  and  if  made,  how  he  re* 
sented  it ;  if  not  made,  to  make  it  quickly,  for 
it  would  not  be  convenient  to  defer  it;  and  told 
them,  Ireland  was  safely  arrived  to  him  at  St, 
Omers,  who  only  told  him,  That  the  kjog  was 
very  secure  ;  and  therefore,  he,  the  said  pro* 
vincial,  admonished  the  Fathers  to  be  very  vigi- 
lank  Which  letter  Blundel  shewed  the  depo«  - 
nent  on  the  l°th  of  August. 

XL.  That  another  packet  of  the  Utk  of 
August  came  from  St.  Omers,  from  Thome* 
White  provincial,  to  Father  John  Fenwick,  in 
the  which  were  letters  inclosed  to  Father  Har« 
court,  Jennison  and  others,  which  the  deponent, 
did  not  see ;  but  that  to  Xoha  Fenwick  the  de» 
ponent  did  sec  and  reed  it.  Therein  the  said 
Thomas  White  did  say,  that  the  figure  3#|. 
should  lie  94  h>w  as  ever  663  did  ;,  and  if  poison 
would  not  take  the  king  away,  fire  should,  fot 
catholic  religion  would  never  flourish  unless; 
I  H  S  took  this  course.  Now  the  deponent 
smith  that  364  it  to  be  understood  Westminster, 
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tod  the  figure  66*  Loudon,  they  being  the 
ciphers  for  both  those  places,  and  the  letters 
J  H  S  Jesuits,  they  using  it  always. 

XLI.  That  the  deponent  was  informed  by 
the  said  John  Fenwick  and  others  of  the  society, 
then  iu  his  chamber,  that  the  Jesuits,  have 
60,000/.  per  ann.  good  rents,  and  100,000/.  in 
Bank,  and  that  he  and  the  rest  of  the  Society 
have  in  the  name  of  their  Trustees  lent  out 
money  at  50/.  per  cent,  the  improvement  of 
which  money  in  Bank  is  used  about  these  prac- 
tices ;  and  that  it  costetb  them  4,000/.  per  ann. 
in  intelligence,  besides  their  daily  special  mes- 
sengers, on  which  vast  sums  of  money  are  spent, 
and  besides  another  part  is  transported  beyond 
the  seas  by  Bills  of  Exchange,  which  the  depo- 
nent himself  knoweth  in  a  great  part  to  be 
true,  and  of  the  rest  they  themselves  have  in- 
formed him  at  several  times :  All  which  tends 
highly  to  the  damage  of  the  kingdom. 

XLII.  That  on  Monday  the  5th  of  August, 
Father  Harcourt,  Father  Keines,  John  Fen- 
wick,  and  another  of  the  society  whose  name 
the  deponent  doth  not  remember,  did  say,  that 
they  did  intend  to  raise  a  commotion  in  the 
kingdom  of  England  and  dominion  of  Wales ; 
which  also  did  appear  to  the  deponent  by  se- 
veral letters  which  the  deponent  did  see  and 
read:  The  date  of  which  letters  the  deponent 
doth  not  well  remember,  but  saw  them  in 
August  1678/ 

XLIII.  That  two  new  messengers  were  sent 
into  Scotland,  on  the  said  5th  of  August;  one 
by  the  name  of  Father  Moore,  and  the  other 
by  the  name  of  Father  Saunders  alias  Brown, 
with  instructions  to  carry  themselves  like  non- 
conformist ministers,  and  to  preach  to  the  dis- 
affected Scots,  the  necessity  of  taking  up  the 
sword  for  the  defence  of  liberty  of  conscience. 
These  the  deponent  saw  dispatched  and  order- 
ed to  go  by  Father  Harcourt  in  the  name  of 
Thomas  White  provincial. 

XLIV.  That  they  have  several  times  com- 
municated, and  do  still  communicate  what  se- 
crets they  can  have  revealed  to  them  of  the 
king,  which  they  purchase  by  giving  money,* 
and  then  send  them  over  to  Leshee  the  French 
king's  confessor.  And  the  depone n t  hath  $ten 
several  particulars  (as  they  pretend)  how  the 
king  standeth  affected,  for  war  or  peace:  And 
this  they  do  by  one  Smith,  who  daily  lurketh 
about  White-hall,  and  in  parliament  time 
about  Westminster-hall  and  the  lobby.  And 
the  said  Smith  did  say,  that  he  was  in  fee  with 
the  clerks  of  the  parliament,  who  give  him  the 
intelligence,  and  with  the  clerks  officers  of  the1 
privy  council  and  cabinet  council.  The  depo- 
nent saith  further,  that  one  Coleman  formerly 
secretary  to  her  royal  highness  doth  assist  this 
Smith,  with  private  intelligence,  as  John  Keines, 
Jesuit,  and  this  Smith,  have  told  the  deponent 
several  times  in  the  months  of  July  and  August 

XLV.  That  these  Jesuits  drive  several  trades 
in  town,  as  merchants,  tobacconists,  gold- 
smiths, scriveners,  and   by  means  of  their 


scriveners,  they  come  to  the  knowledge  of 
several  estates  of  several  persons  of  quality; 
and  by  other  scriveners,  of  tbeir  religion  end 
practices :  By  which  means  they  take  an  esti- 
mate of  the  strength  of  the  nation,  their  scrive- 
ners having  great  practice  in  the  city  of  Lou- 
don, as  John  Keines  informed  the  deponent  w 
the  month  of  August. 

XLVT.  That  on  Friday  the  9th  of  August, 
came  letters  of  the  16th  N.  S.  by  an  especial 
messenger  from  Thomas  White  provincial,  and 
subscribed  by  the  Fathers  at  St.  Omen;  in 
which  the?  did  rejoice  very  much  that  sir 
George  Wakeman  had  taken  the  business  into 
his  hand,  and  if  he  did  it,  the  15,000/.  should 
be  paid,  but  ordered,  that  Pickering  and  his 
companion,  viz.  Honest  William,  should  not 
desist  their  endeavouring  to  assassinate  the 
king's  person :  Which  letters  the  deponent 
read,  and  asked  Fenwick,  how  the  provincial 
came  to  understand  that  sir  George  Wakeman 
had  undertaken  the  business?  He  the  said 
Fenwick  told  the  deponent,  that  they  had  dis- 
patched away  a  special  messenger,  and  that 
the  said  messenger  brought  this  answer,  and 
withal  the  said  Fenwick  did  tell  the  deponent, 
that  it  cost  10/.  to  send  him  word  of  it. 

XLVII.  That  because  one  William  Berry, 
now  a  secular  priest,  who  had  formerly  been  a 
Jesuit,  had  written  and  was  about  to  print 
some  sheets  of  paper  in  *  vindication  of  the 
oaths  of  allegiance  and  supremacy,  and  in  it 
persuaded  Roman  Catholics  to  a  more  charit- 
able compliance  with  protestants,  Pasil  Lang- 
worth,  and  others  of  the  society,  did  oiler  Km. 
to  the  deponent  to  kill  the  said  Berry  *  and  if 
the  deponent  dared  not  to  do  it  himself,  to  pro- 
cure some  other  to  do  it,  assuring  the  deponent, 
that  whosoever  did  it,  and  were  questioned  for 
it,  should  have  a  pardon.  This  was  proposed 
August  9, 1678. 

XLVIIL  That  on  the  9th  of  August  in  the 
evening  in  the  chamber  of  John  Keines,  Jesuit, 
in  Warwick-street,  where  John  Fenwick  and 
the  deponent  were  together,  there  came  one 
Rich.  Heath,  a  lay-brother  of  the  society,  who 
after  some  discourse  about  the  design  of  killing 
the  king,  did  say,  That  he  was  a  bastard,  and 
did  endeavour  to  rule  by  the  sword.  Which 
words  the  deponent  did  hear,  and  so  did  Keines 
and  Fenwick,  who  after  oue  another  replied, 
The  bastard  should  not  trouble  the  world  long. 

XLIX.  That  on  the  10th  of  August,  N.  S. 
the  deponent  did  meet  with  John  Groves  m 
Wild  street  in  the  afternoon,  and  as  near  as 
the  deponent  can  remember,  it  was  about  &iz 
o'clock,  and  he  having  made  several  promises 
to  give  him  an  account  of  die  fire  or  South- 
ward in  the  year  1676,  the  said  Groves  took 
the  deponent  into  Wild-house  Garden,  and  thus 
began :  He  said  (hat  be  had  certain  fire  works 
made  for  that  very  purpose,  and  be  with  three 
Irishmen,  that  were  his  assistants,  went  into 
the  Borough,  and  not  finding  an  opportunity 
uor  a  fit  place,  went  to  St,  Maqe^mVbilV 
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rrhere  they  found  an  oil-shop,  which  the  said 
3  roves  bragged  he  fired.  The  deponent  asked 
:he  said  Groves  how  he  came  acquainted  with 
the  said  Irishmen  ?  He  said  his  acquaintance 
writh  them  was  not  much,  bat  they  were  pro- 
cured by  Dr.  Fogarthy,  the  Irish  doctor,  for 
which  the  society  (Richard  Strange  then  pro- 
vincial) gave  them  1,000/.  viz.  400/.  to  Groves, 
and  SCO*,  a  piece  to  the  three  Irishmen.  And 
the  said  Groves  told-the  deponent,  that  the  so- 
ciety got  at  least  2,000/.  by  that  fire,  which 
was  also  told  the  deponent  at  another  time  by 
Richard  Strange. 


L.  That  on  the  11th  of  August  being  Sun- 
day, the  deponent  saw  letters  from  St.  Oiuers, 
bearing  date  August  17th,  New-style,  written 
by  Father  Ireland,  in  the  name  of  the  provin- 
cial Thomas  White  alias  Whitebread,,to  John 
Fenwick,   in    which   letter,  by    the  contents 
thereof,  there  were  letters  to  John  Keines,  Mr. 
Jennisun,  and  Mr.  Blundtl,  and  others,  which 
the  deponent  did  not  see,  but  in  this  to  John 
Fenwick  it  was  specified  what  diligence  was 
used  for  the  destruction  of  the  duke  of  Or- 
toond,  and  for  the  procuring  another" demon- 
stration of  seal  for  the  promoting  the  Catholic 
religion  and  interest  in  that  kingdom,  and  that 
which  arguments  could  not  effect  the  sword 
should,  to  the*  great  vexation- of  the  Protes- 
tants there ;  and  he  intimated  the  great  joy 
that  he  had,  that  there  was  yet  great  hopes, 
that  the  disaffected  Scots  would  not  lay  aside 
their  endeavours  for  and  after  the  defence  of 
their  liberty  and  religion,  and  that  the  Catho- 
lics of  Scotland  had  promised  to  use  the  utmost 
of  their  interest  to  keep  up  the  commotions 
theie;  and  the  said  Father  Ireland  bad  the  said 
Fenwick.  exhort  the  Fathers  to  be  earnest  in 
their  designs,  for  now  was  the  time  that  the 
English  nation  was  to  be  reduced.    And  fur- 
thermore ordered,  in  the  name  of  the  provin- 
cial, that  letters  should  be  written  to  all  the 
society  in  England^  that  they  made  it  their  bu- 
siness to  encourage  the  friends  to  bravene&a  of 
mind,  for  that  God  had  hitherto  given  them 
such  a  hopeful  prospect  of  things,  and  that  no 
opportunity  on  his  part  was  or  should  be  lost, 
and  that  they  in  London  (if  they  thought  it  fit 
to  communicate  these  things)  should  have  a 
care  that  they  did  it  to  no  more  than  to  one  at 
a  time,  lest  they  should  be  baffled  in  their  en- 
terprise. .  Which  -letter,  when  read  by  the  de- 
ponent, the  said  Fenwick,  to  whom  the  letter 
was  directed,  told  the  deponent,  that  it  was  his 
duty  to  offer  up  a  mass  or  two,  that  God  would 
prosper  those  holy  endeavours  of  the  Fathers 
of  the  society,  in  promoting  Catholic  Religion 
and  Faith ;  and  told  him  farther.  That  if  be, 
the  deponent  lived  till  Christmas,  he  should  see 
a  good  change  of  things,  either  that  forty  eight 
should  be  taken  from  t)ie  world,  or  the .  world 
(especially  tha  little   he  was  concerned  in) 
should  jbe  taken  from  him':  and  one  that  was  a 
Catholic  should  play  such  a  gam? ,  as  never  was 
plaid  lioce  the  conquest    All  which  the  said 
jtamcktold  the  deponent  in  bis.chem.ber; 


and  the  deponent  asked  the  said  Fenwick* 
Who  this  Catholic  was)  And  Fenwick  said  it 
was  the  duke  of  York.  And  the  deponent 
saith,  the  Ciphers  48  are  put  for  the  king. 

LI.  That  on  the  said  11th  of  August  in  the 
evening,  the  deponent  went  to  the  lodgings  of 
John  Keines,  where  be  found  another  Jesuit 
with  him,  whose  name  the  deponent  doth  not 
remember,  in  whose  presence  the  said  John. 
Keines  told  the  deponent  that  the  provincial 
had  taken  great  care  of  keeping  alive  the  dif- 
ference betwixt  the  disaffected  Scots  and  duke  . 
Lauderdale,  and  that  the  affairs  in  Ireland  went 
on  with  great  expedition,  and  that  all  means  • 
were  now  used  to  beget  a  difference  betwixt 
the  Dutch  and  the  prince  .of  Orange,  and  if 
that  could  be  effected,  there  was  no  question 
to  be  made,  but  that  the  Protestant  interest 
would  fail  in  Holland,  and  that  Forty  Eight 
would  not  last  long  in  England,  for  it  was  high 
time  to  hinder  Forty-Nine  from  being  effected: 
that  Barley-broth-trade  should  grow  dead,  and 
Twelve  would  be  cut  off,  and   that  Mum  and 
Chocolate  should  be  put  down,  and  the  order1* 
of  the  Magpies  should  be  turned  into  their  pri- 
mitive institution  and  habit.    Now  the  depo- 
nent saith,  that  the  words  [hinder  Forty  Nine 
from  being  effected]  is  an  odd  expression,  that 
is  amongst  them  used  for  the  cutting  off  the  . 
kiug,  that  be  may  not  five  ro  be  compleat  forty 
'nine  years  of  age,  and  by  Barley-broth,  is  meant 
the  House  of  Commons,  whieh  shall  be  turned.   » 
out  and  sit  uo  more.    And  by  Mum  and  Clio- 
cola  te,  is  meant  the  Protestant  Peers;  which,    , 
il  not  destroyed,  shall  never  have  any  vote  in  • 
the  House  of  Peers  more,  after  the  death  of 
this  king.    And  by  Magpies,  they  understand  f 
the  bishops,  whose  habit  in  parliament  is  black 
and  white,  which  shall  be  changed  into  purple. 
And  by  Twelve,  is  meant  the  duke  of  Mon- 
mouth. 

Whilst  the  said  Keines  with  the  other  Jesuit 
entertained  the  deponent  with  these  treasona- 
ble expressions,  Mr.  Jeunison  came  to  the  said 
Keines,  aud  told  bim,  that  he  had  lost  a  letter  . 
which  he  had  received  from*  Thomas  White, 
the  provincial  of  St.  Omers,  in  a  walk  he  took 
to  Islington,  and  would  give  10/.  to  any  friend 
that  would  give  it  him,  and  was  afraid  that  some 
inconvenience  might  follow,  if  found  by  some 
Heretic :  which  words,  put  the  said  Keines  into 
Such  a  consternation,  that  he  asked  him,  Whe- 
ther he  had  a  mind  to  ruin  them  all:  but  Jeu- 
nison bad  the  said  Keines  l>e  quiet,  for  none 
could  understand  it ;  which  words  the  depo- 
nent did  likewise  hear. 

lH.  That  Mr.  Keines  on  the  19th  of  Au- 
gust, determined  to  go  for  Windsor, .hi  order 
to  settle  some  business  therein  ana  towards 
the  dispatching  Forty-eight  (which,  the  depo- 
nent saith  is  by  them  understood- the  king)  at 
Windsor,  if  the  kin£  should  go  down  thither. 
And  it  was  judged  that  the  said  Forty-eight 
would  go  to  Windsor,  to  make  his  abode  there 
for  some  weeks,  but  the  said  John  Keines  told 
the  deponent,  .that  he  might  chance  to  foil 

*9 
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short  of  his  return  again.  These  words  were 
■poken  by  John  Keines  to  the  deponent  in  his 
own  chamber :  but  the  w;.i  Keines  did  not  go 
down  to  Windsor  so  soon,  as  afterwards  it  ap- 
peared to  the  deponent. 

,  LIU.  Thiit  Smith,  within  mentioned,  lietb 
in  Drury  Lane,  at  one  Mr.  Lowds  a  taylor,  in 

.  Cockpit-alley  in  the  aforesaid  Lane,  and  is  also 
employed  to  go  from  house  tfciwbuse  to  see  how 
the  Catholics  stand  affected  :  and  Jennison 
said,  That  if  the  Catholics  had  courage  enough, 
they  might  rise  and  cut  the  throats  of  a  bun* 
dred  thousand  Protestants  in 'London ;  which 
expression- of  the  said  Jeunison's,  the  said 
Smith  did  tell  the  deponent,  asking  the  depo- 
nent's opinion  of  the  same :  to  which  the  de- 
ponent did  say,  That  Mr.  Jennison  talked  like 
a  person  that  bad  more  heat  than  light.    The 

,  said  Smith  did  at  the  same  time  tell  the  depo- 

'  nent,  that  the  Society  did  grre  him  50l.  per 
annum  for  his  intelligence  that  be  getteth  of 
the  afiairs  of  the  Court,  and  of  the  king's  ac- 
tioot,  word*  and  counsels,  and  tranitaittetr?  the 

-tame  to  John  Fen  wick,  wbicb  the  said  Fen- 
wick  treiwmkteth  to  St.  Outers,  and  there  it  is 
translated  into  the  French  Tongue,  and  sent  to 
Father  La  Chaise,  the  French  king's  confessor: 
which  daily  intelligence  the  deponent  did  daily 
see  from  the  said  Smith;  he  lodging  in  the 
same  hoose  with  the  deponent.  And  the  said. 
Smith,  did  at  the  same  time  tell  the  deponent, ' 
that  be  was  a  lay- brother,  of' the  society  of 
Jesus,  and  was  of 'the  order  of  the  Pohtiajfts,  as 
they  term  it,  and  attended  Father  Bltfodel  to 
Newgatr,  in  order  to  convert  the  prisoners. 
AH  which  the  said  Smith  did  tell  the  deponent 

'on  August  19,  1078.  And  likewise  tba  said 
Blondei  did  say  as  much  to  the  deponent,  who 
bath  seen  the  said  Bhindel  and  Smith  go  toge- 
ther to  Newgate. 

LIV.  That  one  Matthew  Medhurn,  a  player 
in  the  Duke's  theatre,  and  Mr-  Penny,  Mr. 
Mannock,  Mr.  Sharp,  Mr.  Seddon%  William 
Smith  school-master  at    Islington,   and   Mr. 

%  Ed*.  Everard,  meeting  in  a  club  on  Thursday 
■tents,  and  Sunday  nights,  with  one  Jones  a 
priest,  and  Kemash  within  mentioned,  and  all 
these  are  employed  by  the  Jesuirt  to  vilify  the 
House  of  Commons,  and  go  about  the  city  of 
London  to  incense  the  people  against  them 
and  against  the  bishops  of  the  nation ;  and 
(hey  deliver  this  treasonable  position  ;  That 
the  Commons  assembled  in  parliament  are  the 
devil's  representatives  'and  not  the  nation's. 
Which  treasonable  and  detestable  words,  the 
deponent  did  hear  in  the  said  club  (which  is 
kept  at  the  Pheasant  in  Fullers  Rents  near 
Grays  Inn)  in/the  month  of  August.  And  the 
deponent  was  ordered  by  the  Jetuits  in  Lon- 
don, to  give  the  said  persons  great  respects, 
and  in  their  names  to  thank  the  club  for  their 
faithful  a  ess  to  them  in  that  particular. 

LV.  That  Mr.  Jennison  did  on  the  19th  of 
August  tay  and  boast,  tha|  he  had  put  several 
oat  of  love  to  the  king's  interest,  and  woold  so 
eeatisme,  if  that  the  king  did  not  turn  a  Roman 


Catholic,  and  if  the  bine  dM  not  become  R.  C. 
be  should  not  be  C.  R.  long.  * 

LVI.  That  a  Packet  on  Aug.  89th,  N.S. 
arrived  in  London  from  Thomas  White,  pro- 
vincial, Mr.  Stapletoo,  Mr.  Nevil,  Mr.  Peters,      ] 
Mr,  Busby  procurator,  together  with  the  ma- 
sters of  the  Humanity-schools,  to  Johu  Fen  wick,      i 
in  which  it  was  specified,  that  the  twelve  Jesuits      ! 
were  gotten  into  Hollaud*  and  would  use  all 
their  skill  and  interest  to  make  a  commotion 
there  :    and  that  Apple- tree  Will,  (which  the 
deponent  saith  is  meant  the  prince  of  Orange)      | 
should  not  be  great,  and  that  they  hoped  that      { 
the  Father*  in  London  would  follow  their  bo-      l 
siness  closely  there.  Which  letter  the  deponent 
saw  and  read. 

LVII.  That  a  Packet  went  from  London, 
dated  August  lft,  m  which  the  provincial  was 
informed  by  John  Fenwick,  and  the  rest,  that      | 
the  king  was  gone  or  going  for  Windsor,  and      | 
that  the  Fathers  and  honest  William  were  ready 
to  attead  the  court  there,  at  the  deponent  was      | 
informed  by  John  Fenwick  abovenaaaed. 

LVI1L  That  on  August  IS,  in  the  afternoon, 
about  sit  of  the  dock,  a  sermon  was  preached 
by  John  Keines  to  twelve  persons,  men  in  poor 
habits,  yet  men  ofquatity,asthe  deponent  doth 
suppose  by  the  whiteness  of  their  hands;  in      | 
which  sermon  he  delivered,  that  Protestant  and 
other  heretical  princes  were  iptofaelo  deposed,     J 
because  such ;  and  that  it  was  as  lawful  to  des-      I 
troy  them  as  an  Oliver  Cromwef,  or  any  other      j 
usurper.    At  which  Sermon  the  deponent  was 
present,  not' designedly,  but  by  accident. 

LIX  That  on  the  15th  of  Aoguat  John 
Keines- and  John  Fenwick,  went  to  a  gent  lemma 
in,  or  about  Westminster,  and  persuaded  him  to 
remove  from  bis  quarters,  lest  God  sboold  de- 
stroy bin}  with  the  sinners  of  that  city ;  for  God 
had  raised  him  and  others  of  that  society  to  do 
such  dungs  against  that  city,  as  ahould  make  a 
man's  ears  ring  that  .should  hear  it.  The  same 
day  toward*  the  evening  the  said  John  Keines 
and  John  Fenwick  told  the  depones)  t  the  said 
story,  and  laughed  to  thiok  what  a  fright  the  said 
gentleman  was  put  into.  And  they  sold  the  de- 
ponent the  name  of  the  said  gentlemen,  but 
be  bath  forgot  it. 

XL  That  John  Keines  came  to  the  lodging  of 
the  deponent,  on  Saturday  August  If,  and  eaid  if 
was  endeavoured  to  dispatch  Forty-eight  at 
Windsor,  if  possible  (by  which  number  the  de- 
ponent saith,  they  mean  the  king)  and  wrthaH 
totdthe<1eponeni,Tljet  Mr.  Howard,  prior  of  the 
Benedictines,  and  Mr.  Hitchcock  sub-prior, and 
Mr.  SktniRr,  Mr.  Corker,  and  other  Benedic- 
tine*, had  promised  to  ass'st  tbem  with  6,000i 
in  order  to  the  design,  lite  said  Monks  dto\ 
then  lie  at  or  near  the  Wardrobe  behind  the. 
Savoy  ;  which  report  the  dei.onent  did  bflieve, 
because  the  sauf  Mr.  Howard,  prior  of  the  Be* 
nedictmes,  and  Mr.  Hitchcock  sub- prior,  told 
the  deiwteut  i»  the  morning,  Aagost  17,  that 
they  had  promised  such  a  sum,  and  withal 
diat  the  securing  of  bis  innjesty's  pejaoflinbia 
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flight  from  Worcester  was  the  worst  days  work 
Chat  ever  simple  Jack  Huddlestone  did  in  all 
bis  life.  But  now  it  was  their  business  to  get 
die  Stuarts  out  of  the  way :  which  the  depo- 
nent related  to  John  Keines,  and  then  Keines 
did  tell  the  deponent,  that  if  he  would  under- 
take to  assist  in  the  dispatching  of  the  king,  he 
should  he  welt  rewarded,  if  not  here,  in  heaven: 
and  the  deponent  replied  that  he  never  shot 
off  a  gun  in  his  life,  and  withal  told  Keines  that 
he  could  not  be  guilty  of  such  a  thine  for  the 
world.  And  then  the  said  Keines  did  •  further 
inform  the  deponent,  that  Mr.  Coniers  a  Be- 
nedictine monk  was  resolved  to  pursue  the  de- 
sign of  dispatching  the  king,  which  did  appear 
to  be  evidently  true  to  the  deponent,  because 
be  did  hear  the  said  Coniers  on  the  14th  of 
August  lay  a  wager  of  100/.  with  a  gentleman 
not  known  to  the  deponent,  in  the  Benedictine 
Convent  in  the  Savoy :  ten  guineas  were  de- 
posited in  the  hands  of  Hitchcock  sub-prior  of 
the  Benedictines.  Now  the  wager  which  Co- 
niers did  lay  was,  That  the  villain,  the  king, 
should  not  live  to  eat  any  more  Christmas  pies; 
and  the  other  gentleman  did  lay  that  he  would : 
so  that  the  deponent  saith,  that  Keines  told 
him  no  more  of  the  concern  of  Coniers,  than 
the  deponent  had  heard  of  the  said  Coniers 
before,  on  the  14th  of  August.  But  the  de- 
pouent  before  he  parted  from  Keines,  asked 
him,  what  news  about  the  town  ?  Keines  re- 
plied, that  all  the  news  about  the  town  was, 
war  with  the  French :  and  Keines  did  say  that 
if  that  held  true,  then  have  at  the  rogues  of  the 
House  of  Commons,  they  should  be  remembered 
for  all  their  long  bills  against  the  Catholics. . 
The  deponent  replied,  that  (with  submission) 
be  thought  the  revenge  proposed  against  them 
would  not  do  the  business,  and  therefore  not 
a  resolution  consistent  with  a  Catholic  spirit, 
for  the  enterprise  must  be  more  noble :  and 
withal  the  deponent  urged,  that  he  feared  the 
death  of  the  king  would  scarcely  do  the  busi- 
ness and  effect  the  design,  unless  his  R.  High- 
ness would  pardon  those  that  did  the  business, 
and  stand  by  them  in  it.  To  which  the  said 
Keines  replied,  that  the  duke  was  not  the 
strength  of  their  trust,  for  that  they  had  another 
way  to  effect  the  setting  up  the  Catholic  Reli- 
gion :  for  when  they  bad  destroyed  the  king, 
they  had  a  list  of  20,000  CatholicB  in  London, 
that  were  substantial  persons  and  fit  for  arms, 
that  would  rise  in  twenty  four  hours  time  add 
less :  and  if  James  did  not  comply  with  thera,  to 
pot  he  must  go  also.— It  being  late  in  the  night 
the  said  John  Keines  prayed  the  dtponent  to 
come  to  him  the  next  morning  and  he  would 
have  one  hour's  discourse  with  him  before  he 
went  to  mass,  and  being  about  to  take  leave  of 
the  deponent,  asked  him,  what  he  meant  by 
those  words  (he  could  not  be  guilty  of  any  such 
thing,  as  to  assist  in  dispatching  the  king)  there 
being  no  guilt  in  the  case ;  the  deponent  smiled 
and  said,  he  could  not  be  guilty  of  so  much 
courage.  Besides  the  deponent  saith,  that  he 
told  the  said  Keines,  that  it  was  his  opinion, 
that  it  would  be  more  safe  to  let  sir  George 
VOL,  Tf . 


Wakeman  try  his  skill,  and  then  the  people 
would  not  apprehend  it  so  much. 

LXI.  That  the  deponent  went  to  the  chain-' 
ber  of  the  said  Keines  about  eight  or  nine  in 
the  morning,  on  the  18th  of  August,  but  he  was 
gone  abroad,  and  ordered  the  deponent  to  call 
upon  him  abont  four  in  the  afternoon,  and  then 
he  would  have  some  discourse  with  him :  And 
the  deponen|s^cordingty  went,  but  met  with 
the  said  KeineTin  the  Mews,  who  told  the  de- 
ponent that  he  was  to  meet  with  some  Fathers 
in  Covent  Garden,  and  there  would  meet  them 
some  Dominicans,  and  would  have  the  depo- 
nent go  along  with  him,  and  at  the  house  where 
they  were  appointed  to  meet,  the  Dominicans 
were  already  met,  viz.  Mr/Vincent,  provincial 
of  the  Dominicans  in  England,  Joseph  David 
Keimash,  Mr.  Doroinick,  Mr.  Collins,  Mr. 
Fedding,  Mr.  Manse  1,  Mr.  Lumsdale  (as  they 
said)  in  the  name  of  all  the  rest  of  the  order  in 
England,  to  consult  and  comply  with  the  Fa- 
thers of  the  Society  to  propagate  the  Catholic 
Faith ;  and  when  John  Keines  was  set,  with 
the  Fathers  of  the  Society  by  hira,  all  of  a  side, 
viz.  John  Keines,  Father  Harcourt,  Father 
Fenwick,  Father  Wrigfit,  Father  Blundel,  the 
said  John  Keines  propounded  to  the  Domini- 
cans to  contribute  to  the  design  of  killing  the 
king,  and  carrying  on  the  business  of  England 
and  Scotland:  The  Dominicans  replied  by 
their  provincial,  that  tbey  were  poor  aud  not 
able  to  do  much,  for  they  had  little  or  no 
money,  but  they  would  let  them  have  their 
personal  assistance  and  counsel,  and  would 
procure  what  interest  they  could,  but  as  for 
money, they  could  not  part  with  any  at  all,  for 
they  were  in  debt,  and  had  scarce  400/.  in 
stock,  and  the  mtfst  they  could  make  per  an- 
num of  their  estate,  was  not  above  360/.  At 
which  consult  the  deponent  was  to  and  fro,  and 
what  was  more  said  he  cannot  tell,  for  he  was 
sent  with  the  proposals  to  the  Carmelites,  viz. 
Dr.  Handson,  Mr.  Kimbal,  Mr.  Trevers,  and 
they  said  that  they  had  not  one  penny  in  stock, 
nor  any  income  besides  what  the  Spanish  em- 
bassador allowed  them  for  assisting  in  his 
chapel. 

But  they  by  the  deponent  did  present  their 
service  to  the  Fathers  met  together,  and  bid 
the  deponent  tell  them,  that  their  prayers  to 
God  and  our  blessed  lady  should  not  be  want- 
ing :  All  this  was  acted  by  order  from  the  prO- 
yincial%  of  the  society. 

LXH.  That  the  deponent  went  to  see  John 
Fenwick  on  August  the  19th  in  the  afternoon ; 
and  whilst  he  was  with  him,  in  came  John 
Keines,  and  presently  after  him  Mr.  Blundel ; 
and  after  a  salutation  was  passed,  they  asked 
the  deponent,  What  news?  The  deponent  told 
them,  he  heard  none  bnt  what  was  in  the 
Gazette :  And  Blundel  said,  he  had  been  with 
his  workmen,  and  they  wanted  oil:  What  the 
meaning  of  this  was,  the"deponent  cannot  tetf, 
but  believes  it  was  sheep's  fat :  and  the  said 
Blundel  would  not  tell  the  deponent  his  mean- 
ing when  asked  by  bun.    The  deponent  asked 
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ies,  When  be  was  for  Windsor?  Ht  rer 
1,  The  court  was  scarcely  settled  as  yet; 
said,  that  Mr.  Conyers  and  one  Anderson 

to  go  down  on  the  morrow  Aug.  20,  in  the 
dug  :  and  if  they  did  any  tiling  as  to  the 
ness  in  bund,  it  would  hasten  his  going 
n ;  and  therefore  as  yet  could  not  be  cer- 

when.  The  deponent  asked  further,  How 
ftst  William  did?  Keines  replied,  that  he 

troubled  with  a  sore  throat,  and  was  very 

with  it ;  and  so  indisposed,  that  he  could 
ride  down  to  Windsor ;  and  that  it  would 
dangerous  for  him  to  go  by  water,  lest  a 
I  being  by  that  means  contracted,  he  should 
unfit  Tor"  service.  And  then  the  deponent 
t  his  leave  of  them,  it  being  near  six  of  the 
tk  in  the  afternoon,  and  went  to  the  Monks 
vent,  and  enquired  of  one  Rumly  a  lay  bro- 
•  of  that  order,  for  Mr.  Conyers ;  he  said,  he 
.  not  within,  but  not  far  off;  however,  not 
>e  spoken  withal,  for  he  was  with  some  of 

Benedictine  Fathers  about  business,  and 
ild  go  out  of  town  to  morrow  betimes  in  the 
rning :  and  so  the  deponent  left  him,  and 
ng  but  a  little  way  from  the  place  met  the 
1  Conyers ;  who  laughing  upon  the  deponent, 
1  him,  That  the  Hill  People  were  fools,  to 
upon  48  at  Windsor,  because  he  was  sel- 
n  in  a  posture  to  receive  their  kindness : 

he  would  see  his  worship,  and  talk  with 
l  in  some  other  language  than  in  Tormen- 
3 :  The  deponent  asked,  How  ?  He  replied, 
t  if  the  shirt  on  his  back  should  know,  be 
uld  burn  it.  But  if  that  should  not  take  ef- 
t,  no  opportunity  should  be  neglected  in 
ler  to  the  dispatch  of  48.  He  further  told 
i  deponent,  he  was  in  haste,  and  his  time 
s  short,  and  his  business  great ;  but  told  him 
o,  that  honest  William  and  Pickering  should 
y  in  town,  seeing  the  party  concerned  was 
1  ct  ubique,  never  long  in  one  place. 

LXIII.  That  on  Wednesday  the  21st  of 
igust,  a  consult  was  held  by  the  Jesuits  then 
London,  with  certain  Benedictine  Monks, 
out  three  of  the  clock  in  the  afternoon,  cou- 
rning  a  pacquet  that  came  from  Talbot,' 
:hbishop  of  Dublin,  to  the  Father*  of  the 
ciery.  In  which  they  were  even  to  under* 
ind,  that  four '  Irish  Jesuits  had  undertaken 
e  death  of  the  duke  of  Ormond ;  and  that 
•on  hit  death,  the*  Irish  were  ready  to  rise, 
this  letter  he  told  them,  that  a  Legate  was 
rived  in  Ireland,  and  had  asserted  the  Pope's 
jbt  in  that  kingdom ;  and  cbat  the  kings  of 
igland  being  no  longer  Catholics,  they  did 
ase  from  being  concerned  there;  it  being 
reo  to  them  doring  the  good  pleasure  of  his 
riiness  ;  and  therefore  did  encourage  the  said 
chbishop  to  contrive  end  we  all  meana  for 
e  recovery  of  the  said  kingdom  out  of  the 
tods  of  the  English.  And  in  the  said  letter  it 
us  mentioned,  that  if  opportunity  did  not  per- 
il the  said  Jesuits  to  do  their  business,  that 
«n  they  should  tend  one  Doctor  Fogarthy, 
>w  lodging  at  Mrs.  Srannonds,  the  widow  of 
te  Snuaonds  an  apothecary,  in  Drury-hae, 


and  that  he  and  the  Fathers  in  Ireland,  toge- 
ther with  the  said  Fogarthy,  would  find  out  an 
expedient  way  for  the  death  of  the  said  duke. 
And  furthermore  he  did  specify,  that  they  had 
to  nemaT 


procured  several  Irish 

officers  in  the  garrisons  in  Ireland ;  and  that  he 
and  the  rest  had  dispensed  with  them  to  take 
the  caths  of  allegiance  nud  supremacy.  And 
thut  the  Irish,  who  had  gotten  commissions  by 
means  of  the  archbishop,  had  promised  to  he* 
iray  their  interest  into  their  hands,  when  the 
business  should  be  ripe;  and  desired  the  Fa* 
thers  to  be  as  diligent  in  England,  as  he  and 
the  rest  of  the  clergy  were  in  Ireland :  which 
letter  John  Keiues  did  shew  the  deponent, 
and  was  read  by  the  deponent ;  And  Keines 
and  Blundel  gave  him  an  account  of  the  con- 
sult ;  and  the  said  Fogarthy  did  himself  tell  the 
deponent  the  same ;  and  on  the  said  Slat  of 
August,  did  say,  That  he  had  a  great  interest 
in  the  court  of  Ireland. 

LXIV.  That  the  said  Fogartht  is  *  mam 
aeeot  in  this  hellish-plot,  and  hath  promised, 
That  if  this  bishop  Talbot  will  make  nse  of 
him,  he  will  do  all  the  service  he  can :  which 
the  deponent  is  ready  to  justify  to  the  race  of 
the  said  Fogarthy ;  who  did  tell  the  deponent, 
that  he  and  Coleman  were  in  the  consult,  when 
Wakeman  was  contracted  withal  in  order  tp 
poison  the  king ;  and  said,  That  if  he  bad  the 
interest  in  the  king,  as  Wakeman  bad,  he  would 
have  undertaken  it  himself.  And  nil  this  wts 
told  the  deponent  on  the  21st  of  August,  in 
the  chamber  of  the  said  Fogarthy.  And  fur- 
thermore, the  said  Fogarthy  then  and  there  did 
tell  the  deponent,  That  he  had  hired  four  Irish 
ruffians,  whose  names  he  did  neither  tell  the 
consumers  that  met  on  the  31st  of  August,  nor 
the  deponent ;  and  these  Irish  ruffians  were  to 
mind  the  king's  postures  at  Windsor :  Bot  the 
deponent  telling  the  said  Fogartliy,  that  he 
heard  the  king  was  going  to  Portsmouth,  be 
was  wonderfully  troubled  at  it,  and  said,  It 
did  very  mnch  impede  their  design,  and  nothing 
would  be  attempted  so  long  as  he  was  absent 
from  Windsor. 

LXV.  That  the  lord  ambassador,  sir  William 
Godolphin,  at  the  Court  of  Spain,  holdetb  great 
correspondence  with  HieromSwunaothelrisb- 
jesuit  (who  as  beforementioned,  was  procurator 
fur  the  Jesuits  of  the  kingdom  of  England  and 
Ireland)  and  with  the  Irish  archbishop  of  Tuam 
now  at  Madrid;  and  is  a  friend  in. this  Dim- 
ness, as  the  said  Swiman  did  inform  the  Society 
in  one  of  July  the  30th  New-style ;  and  like- 
wise in  one  to  the  deponent,  wherein  he  did 
specify,  that  sir  William  was  as  indestrious  as 
any  man  could  be,  to  answer  the  expectation 
of  the  Society ;  and  that  be  had  but  one  prp- 
testant-servant  then  in  his  house,  via.  the  nook, 
and  the  person  (when  there)  made  up  a  goodly 
couples  And  the  deponent  knows,  that  Godol- 
phin is  a  papist,  and  hath  perverted  a  kinsman 
of  his .  own ;  and  the  deponent  knoweth,  that 
the  said  Ambassador  is  rery  ramiinur  to  the  said 
persons;  the  Irish  Jesuit  a,t  Madrid,  and  the 
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Irish*  archbishop  ofTuam.  And  the  deponent 
doth  verily  believe,  that  Mr.  Hodges,  home- 
times  chaplain  to  the  said  lord  Ambassador, 
can,  if  required,  testify  as  much ;  and  the  de- 
ponent (lath  further  say,  That  when  he  was  at 
Madrid,  the  said  chaplain  of  the  Ambassador 
left  the  employ,  because  of  the  Ambassador's 
being  %  papist;  and  the  deponent  hath  seen 
the  amid  Ambassador  at  Mass ;  and  he  hath  a 
iesuit  that  comes  to  his  house,  who  hath  read 
ootb  philosophy  and  divinity  to  the  said  Am- 
bassador ;  or  w hicli  the  deponent  was  person* 
ally  informed  by  the  said  Hierome  Swiman  an 
Irish  Jesuit,  and  bv  the  said  Irish  archbishop 
when  at  Madrid :  out  the  letters  of  which  the 
deponent  speaks,  he  saw  and  read  them  at 
Mrs.  Sanders'  house  in  Wild  street  the  22nd  of 
August. 

LXVI.  That  on  the  22nd  of  August,  money 
was  sent  from  the  society,  by  a  servant  of  theirs, 
to  supply  the  expences  of  the  four  Irish  ruffians 
above-mentioned,  who  were  gotten  to  Windsor 
on  the  9 lit  at  night ;  and  the  sum  so  sent  was 
80/.,  which  the  deponent  saw  told :  And  they 
were  written  to,  and  informed,  that  if  more 
were  wanting,  they  should  hare  it.  And  they 
were  bidden  not  to  be  frequent  in  one  anothers 
company,  and  always  to  profess  hut  small  ac- 
quaintance one  with  another.  Which  order 
and  money  was  dispatched  away  by  Harcourt, 
rector  of  London,  in  the  name  ot  the  provincial 
smd  whole  society. 

LXVIL  That  the  deponent  went  to  the 
chamber  of  the  said  John  Fenwick,  who  told 
him,  that  be  was  to  go  to  St.  Omers  with  some 
students  thither,  (about  10  or  1 1,  as  near  as  the 
deponent  can  remember  :)  and  the  said  Fen- 
wick was  Co  attend  the  provincial,  and  was  to 
return,  as  he  said,  within  10  or  19  days,  toge- 
ther with  Mico  and  the  rest.  And  whilst  the 
deponent  was  with  the  said  Fenwick,  a  mes- 
senger came  in,  via.  John  Grove,  with  order 
from  Harcourt  rector  of  London,  John  Keines, 
Richard  Blundell,  Mr.  Jennisen,  Ml  Wright, 
Basil!  Ltngworth,  and  four  other  Jesuits  that 
lay  at  Somerset-house,  to  pray  the  provincial 
that  be  would  write  to  Leshee  the  Trench  king** 
Confaaarios,  and  give  htm  to  understand  how 
weU  the  business  in  Ireland  stood :  and  that  in 
Us  letters  to  Leshee,  he  should  pray  him  to 
certify  the  French  king  thereof.  The  depo- 
nent asked  Grove  where  those  Fathers  were 
met  ?  Who  said,  the?  met  again  at  Mrs.  San- 
ders's bouse.  And  the  deponent,  after  he  had 
read  the  order  or  memorial,  (as  indeed  the 
title  was)  and  saw  their  names,  about  two  in 
the  afternoon,  went  to  the  house  of  Mrs.  San- 
ders, where  the  deponent  law  those  Fatliers, 
who  told  him  of  the  said  order,  and  after  a  short 
stay,  took  his  leave  of  them ; .  and  by  tbetn  was 
ordered  to  meet  them  at  4  of  the  clock  at  Mr. 
Kejnes's  chamber.  And  at  four  of  the  clock 
the  deponent  met ;  where  he  saw  Dr.  Fo^arty, 
who  shewed  him  a  letter  written  to  Mr.  Beding- 
field  by  bis  own  band.  And  likewise  the  de- 
ponent saw  letters  from  Blundell  and  Jobs 


Fenwick,  with  one  from  Father  Ireland,  at  Sfc» 
Omers,  That  of  Dr.  Fogarty  to  Mr.  Beding- 
field,  did  contain  in  it  an  account  of  80  letters 
that  were  written  to  the  Jesuits  in  England; 
some*  of  which  were  delivered  to  the  Post-office 
in  Russel-street ;  others  to  the  Post-office  Ge- 
neral ;  others  were  sent  by  private  messengers  ; 
and  one  to  Mr.  Peters  a  Jesuit,  that  liveth  now 
with  sir  Charles  Shelly  in  Sussex,  that  married 
the  relict  of  the  buron  of  Abergaveny :  la 
which  the  said  Peters  was  ordered  to  meet  the 
provincial  at  London,  about  the  design  in  band  t 
which  if  it  took  not  effect  at  Windsor  speedily, 
then  John  Keines  was  to  go  to  Windsor  to 
meet  with  Comers,  who  was  designed  to  go  out 
of  town  on  the.  20th  of  August  with  Mr.  Ander- 
ton  to  440,  (which  number  is  by  them  pat  for 
Windsor :)  And  after  their  bosuiess  was  done 
in  Keines  his  chamber,  the  deponent  left  then.   ' 

LXVIII.  That  the  deponent  being  to  meet 
with  Dr.  Tonee  on  the  22nd  of  August,  at  (ha 
King's  bead  in  Grays-Inn-Lane,  about  six  of  die 
cluck  at  night,  accordingly  went ;  and  findhigthat 
the  said  doctor  was  not  there,  he  walked  in 
Grays-Inn-walks,  and  there  be  met  with  Co* 
niers,  who  was  supposed  to  be  gone  to  Wind-, 
sor.  The  deponent  asked  him,  how  it  happened 
that  he  did  not  go  his  journey  ?  he  replied  that 
his  horse  fell  so  lame,  that  be  could  scarce 
carry  him  five  miles  on  the  way,  and  so  was 
forced  to  return  ;  and  that  be  himself  was  taken 
ill  with  the  sciatica,  which  had  given  him  great 
trouble  for  all  the  night  before.  The  deponent 
was  then  urgent  with  him  to  tell  him  how  he 
would  kill  the  king,  seeing  he  did  laugh  at  the 
means  the  Fathers  intended  to  use,  viz.  by 
shooting  him.  Then  the  said  Coniers,  by  rea- 
son of  the  deponent's  importunity,  shewed  him 
a  dagger  or  knife  two  edged,  with  a  very  sharp 
point;  and  it  was  broader  and  broader  towards 
the  hail,  which  was  of  buckhorn,  and  was  a  foot 
long  in  the  blade,  and  near  half  a  foot  in  the 
haft.  With  this  (said  he)  the  villain  shall  fall 
to  the  ground,  if  possible.  Coniers  demanded 
of  the  deponent,  what  he  thought  it  might  cost 
bim  ?  the  deponeot  said/  he  could  not  tell : 
Coniers  replied,  10  j.  or  thereabout.  The  de- 
ponent told  bioi  it  was  too  dear :  be  replied, 
nothing  could  be  too  dear  for  the  king.  The 
deponent  asked  bim  where  he  bought  it  ?  Co- 
niers replied,  of  the  old  cutler  in  Russcl  street. 
The  deponent  asked  him  why  he  would  have  it 
so  long  ?  he  replied,  that  the  villain  might  fall 
by  it.  The  deponent  asked,  how?  he  replied, 
through  my  cloak  will  I  stab  him.  The  depo- 
nent asked  him  bow  he  thought  to  escape  ? 
Coniers  answered,  that  he  doubted  not  but  to 
obtain  a  pardon,  if  he  were  not  knocked  on. 
the  head  upon  the  place.  The  deponent,  after 
some  discourse,  went  to  the  King's  head,  where 
he  met  with  Dr.  Tonge  between  six  and  seven 
of  the  clock. 

LXIX.  That  the  deponent  did  on  the  22nd 
of  August,  about  nine  o'clock,  meet  with  Blun- 
dell ;  and  seeing  hhn  have  a  bag,  asked  him 
what  hehad  ?  andbereplycd,  Tembory  out* 
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tard-balls,  a  notable  kiting  sauce,  and  would 
famish  Westminster  when  he  had  enough  of 
them.  The  deponent  saith,  that  by  Tewxbur  y 
mustard-balls,  we  are  to  understand,  fire-balls. 

LXX. .  Tjmt  on  the  84th  of  A  ugust,  Blundell 
told  the  deponent  in  Fenwick's  chamber,  that 
it  would  be  so  ordered  by  the  society,  that 
•  the*  catholics  of  England  would  advance  the 
design  of  shortning  the  king's  days  ;  and  bade 
the  deponent  be  of  good  cheer,  For  Protestant 
-religion  was  on  its  last  legs. 

That  the  deponent  met  with  Blundell  on 
August  the  80th,  who  told  him,  that  he  must 
shew  him  what  Westminster,  and  the  houses 
on  both  sides  the  water,  were  to  be  done  with- 
al; and  cartied  hitn  to  Fenwick's  chamber, 
and  there  drew,  out  of  a  paper  case  a  paper, 
in  which  -was  the  manner  of  firing  Westminster 
and  Wapping,  Toolies-street,  Barnaby-street. 
and  St.  Thomas  Apostles.  First  for  Westmin- 
ster, if  the  .wind  blew  norihernly,  then  they 
were  to  begin  at  the  next  house  to  the  Pals- 
grave's head  tavern,  where  the  Jesuits  and  their 
agents  were  to  carry  on  the  fire  to  the  Savoy  ; 
and  then  the  Benedictines  and  they  to  carry  it 
on  both  sides  to  Charing-cross ;  and  then  the 
£re.  was  by  tbem  and  their  agents  to  be  carried 
to  Whitehall.:  and  near  the  end  of  the  stone- 
gallery  another  company  is  tovbegin  and  carry  it 
on  to  Kings-street  and  Channel-row ;  which 
jwas  first  designed  to  be  acted  in  the  time  of 
the  great  frost,  in  the  year  1676,  but  then  they 
were  not  assured  of  the  French  king's  assistance, 
of  which  they  are  now  assured  by  Leshee,  the 
Fren€h  king's  confessor.  At  the  same  time 
Wapping,  and  the  ships  in  the  river,  were  to  be 
burnt :  and  the  said  fire  (in  case  the  wind  blow 
up  the  river)  is  to  begin  at  a  place  near  Bugbies- 
hole  or  Limehouse-hole,  and  is  to  be  carried 
on  by  four  men  (of  whom  they  had  made 
.choice)  to  Wapping  middle  stairs,  and  then 
four  or  five  more  were  to  carry  it  up  higher. 
And  the  deponent  found  himself  with  seven 
more,  ordered  to  ply  about  the  Armitage ;  and 
his  business  was  to  encourage  the  seven  men 
committed  to  his  care  ;  and  for  his  reward 
1,000/.  was  therein  promised  him,  besides  80/. 
for  his  former  services.  But  the  deponent  saith 
if  the  wind  stood  contrary,  they  were  to  change 
the  commencement  of  the  fire.  At  the  same 
time  others  were  to  have  the  charge  in  Barna- 
by-street, Tooley-street,  and  St.  Thomas  Apos- 
tles on  the  other  side  of  the  water,  commuted 
to  them  ;  and  the  fire  was  to  begin  at  Rother- 
hithe  when  it  was  begun  on  Wapping-side : 
And  this  is  Jto  be  done  when  the  water  is  low, 
that  the  ships  might  not  get  off  from  the  keys. 
In  order  to  the  deponent's  managing  that  part  of 
the  fire  that  was  to  be  begun  about  the  Armi- 
tage, he  was  ordered  to  remove  his  lodging  into 
Wapping  as  soon  as  order  was  given  him,  and 
he  should  have  a  priest  come  and  say  mass  unto 
him  in  bis  chamber  every  day  for  a  good  success 
on  tbe/iesign.  But  the  deponent  saithr  he  did 
not  know  be  was  to  be  an  agent  in  the  business 
till  he  law  that  paper ;  which  paper  was  signed 


bj  the  provincial  Tho.  White,  in  the  name  of 
the  whole  society. 

LXXII.  That  the  deponent  saith,  the  Pope 
hath  issued  out  a  Bull,  a  copy  of  which  Blun- 
dell shewed  the  deponent  on  the  said  SOth  of 
August;  and  as  near  as  the  deponent  doth  re- 
member, it  bears  date  either  the  month  of  No- 
vember or  December  last ;  in  which  the  Pope 
hath  been  pleased  to  order  and  dispose  of  bi- 
shoprics of  England,  and  other  dignities  of  the 
same,  as  folio weth: 

Archbishops. 

Canterbury.  Cardinal  Howard,  with  an  aug- 
mentation of  40,000  crowns  per  annum,  for  the 
maintenance  of  his  legantine  authority. 

York.  Perrott,  superior  of  the  secular 
priests :  he  bath  power  of  probata  of  wills,  li- 
censes for  marriage,  and  all  episcopal  jurisdic- 
tion; ordination  and  confirmation  only  ex- 
cepted. 

Bishops. 

London.  Corker,  President  of  the  Benedic- 
tines. 

Winchester.  White,  Provincial  of  the  Jesuits. 

Durham.  Strange,  last  Provincial  of  the 
Jesuits. 

Salisbury.    Dr.  Godden. 

Norwich.    Napper,  a  Franciscan  friar. 

Ely.  Vincent,  Provincial  of  the  Dominicans. 

Exeter.    Wolfe,  one  of  the  Sorbon. 

Peterborough.    Gifibrd,  a  Dominican. 

Lincoln.  Sir  John  Warner,  hart,  a  Jesuit, 
and  confessor  to  lord  Powis. 

Chichester.    Morgan,  a  Jesuit. 

Bath  and  Well*.  Dr.  Armstrong,  a  Francis- 
can friar. 

Carlisle.  '  Wilmot,  alias  Quarterman,  a  se- 
cular priest. 

Chester,  Thimbleby,  a  secular  priest,  now 
canon  of  Cambray. 

Hereford.  Sir  Thomas  Preston,  barU  a  Je- 
suit. 

Bristol.    Mundson,  a  Dominican. 

Oxvn.  Williams,  rector  of  Watton,  and  ^mas- 
ter of  the  novices,  a  Jesuit :  he  is  also  to  have 
the  deanery  of  Christ-church,  and  is  to  preside 
over  the  professors  of  divinity  in  that*«niver- 
sity,  and  peruse  their  letters  before  they  read 
them  publicly. 

St.  Davids.    Belson,  a  secular  priest. 

St.  Asaph.    Jones,  a  secular. 

Bangor.  Joseph  David  Keimasb,  a  Domi- 
nican friar. 

Abbots. 

Westminster.  Dr.  Sheldon,  a  Benedictine 
monk. 

Sion-housc.    Skinner,  a  Benedictine  monk. 
Deans. 

Canterbury.    ,Betton,  a  Sorbonist. 

St,  Pauls.  Leyboom  a  secular,  and  secre- 
tary to  the  cardinal.  \ 

Windsor.  Howard,  with  twelve  Benedictine 
canons. 

Chichester.    Morgan,  a  secular. 

Winchester.  Dr.  Watkinson,  President  of 
the  English  college  at  Lisbon. 
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Many  dignities  of  the  church,  not  here  men-  to  assist  those  in  Ireland :  and  ordered  letters 
tioned,  are  to  be  supplied  with  Spaniards  and  to  be  written  with  all  speed  into  Ireland  to 
other  foreigners,  because  they  have  not  clergy  give  them  his  thanks,  and  to  tell  them,  That  he 
enough  to  be  professors :  nor  are  there  any  would  not  cease  to  pray  for  their  good  success, 
prebendaries  or  other  places  undisposed.  And 
in  the  same  Bull  it  was  ordered,  That  the  Je- 
suits should  read  philosophy  and  divinity  in  all 
great  towns  and  places  where  they  had  colleges; 
.  but  not  give  degrees.  And  whilst  the  English 
Jesuits  were  employed  in  instructing  youth  in 
humanity  and  philosophy,  and  others  reading 
divinity,  and  preaching  and  catechising,  they 
should  be  supplied  with  Spanish  Jesuits  and 
other  foreigners,  to  assist  them  at  the  ultar,  and 
in  the  care  of  the  colleges. 

LXXIII.  That  the  deponent  on  the  second 
of  September,  saw  a  packet  out  of  Scotland, 
directed  to  John  Grove,  dated  Augutt  10,1678, 
in  which  the  Fathers  met  at  Edinburgh,  from 
thence  did  tell  the  Fathers  here,  That  they  had 
not  much  to  write,  but  that  8,000  Catholics 
were  ready  to  rise  and  assist,  when  the  business 
should  grow  hot ;  and  would  join  with  the  dis- 
affected Soots,  when  required  by  the  Scotch  Je- 
suits there.  And  in  the  said  letter  was  men- 
tioned, That  one  Westby  was  destroyed  by  one 
that  was  servant  to  Lord  the  Jesuit,  for  endea- 
vouring to  detect  the  rebellion,  with  its  authors 
and  contrivers,  to  the  council  in  Scotland. 

LXXIV.  That  the  deponent  saw  on  the  said 
find  of  September,  O.  S.  letters  of  the  fourth 
N.  S.  from  St.  Omers,  written  and  subscribed  by 
Thomas  White  provincial ;  in  which  notice  was 
given  to  Richard  Blundel,  to  whom  they  were 
directed ;  that  12  Scotch  Jesuits  were  sent 
into  Scotland  by  order  from  the  general  of  the 
society,  and  have  1,000/.  given  them  by 
Leshee  the  French  king's  confessor,  to 
keep  up  the  commotions  in  Scotland,  that  the 
French  king  might  land  an  army  :  And  that 
the  said  Jesuits  had  instructions  given  them  to 
carry  themselves  like  Nonconformist  ministers 
amongst  the  Presbyterian  Scots. 

LXXV.  That  on  the  3d  of  September,  the 
deponent  saw  a  letter  from  the  provincial  at  St. 
'  Omers,  dated  December  1,  by  which  the  de- 
ponent did  perceive,  that  though  the  letter  was 
dated  from  thence,  yefr  it  came  not  from  thence, 
because  it  was  Old  Style  ;  and  did  believe,  that 
the  said  provincial  was  then  in  England.  And 
in  this  letter  directed  to  Blundel,  it  was  spe- 
cified, that  the  provincial  was  informed  of  some 
discovery  that  was  made,  at  which  he  was  some- 
what-surprized. But  upon  second  thoughts, 
he  ordered  the  said  Blundel,  not  to  desist  the 
business  in  hand,  but  to  write  to  Bedingfield 
not  to  take  notice  of  what  Keines  said :  it  being 
but  a  conjecture  of  his  own.  And  the  said 
Blundel  did  on  the  third  day  write  to  Bed  in e- 
field,  and  did  advise  him  of  the  provincial  s 
thoughts  concerning  what  had  passed  about  that 
concern.  And  in  the  letter  of  the  provincial 
to  Blundel,  it  was  ordered  by  the  said  provin- 
cial, That  thanks  should  be  given  to  Dr.  Fo- 
garthy  for  his  care  in  the  business  of  Forty- 
.eight  (which  is  the  king)  and  for  his  forwardness 


LXXVT.  That  the  provincial  came  to  Lon- 
don the  third  day  at  night ;  and  the  deponent 
went  to  the  provincial's  lodgings,  and  was  or- 
dered to  wait  on  him  the  neit  day  in  the  morning. 

LXXVIL  That  the  depooent  went  on  the 
4th  of  September  in  the  'morning,  according 
to  the  aforesaid  order  given  him  over  night ; 
and  when  the  provincial  saw  the  deponent,  he 
asked  him,  With  what  face  he  could  look  on 
him,  since  he  had  played  such  a  treacherous 
trick  with  them  ?  And  struck  the  deponent 
three  blows  with  his  stick,  and  a  box  on  the 
ear ;  and  charged  him  with  being  with  the 
king,  and  a  minister  with  him  whom  he  sus- 
pected to  have  informed  the  king  of  those 
things  :  because  that  Bedingficld  had  related 
in  a  Tetter  to  Blundel,  that  the  Duke  of  York 
had  related  some  such  thing  to  him  ;  and  did 
therefore  judge,  that  it  must  be  the  deponent 
that  must  have  been  drawn  in  by  some  persons 
to  the  same.  But  at  last  the  provincial  told 
the  deponent,  that  he  was  willing  to  be  recon- 
ciled to  him,  if  he  would  discover  what  the 
parson  was,  his  name  and  place  of  abode,  to 
the  end  they  might  be  secure  of  him ;  and 
were  resolved  to  ltill  him.  And  in  the  mean 
time  the  deponent  was  ordered  to  make  him- 
self ready  to  go  beyond  the  seas  within  14  days, 
as  he  the  provincial  said.  And  that  the  de- 
ponent might  not  cheat  them,  they  were  to  pay 
for  his  coach  hire,  and  ordered  his  entertain- 
ment at  Sittingburn,  and  in  other  places  upon  the 
road  to  Dover,  and  there  Mr.  Conyers,  master 
of  the  Kings- Head,  was  to  pay  for  his  passage 
to  Calais  ;  and  the  master  of  the  Feathers  in 
Calais  to  pay  for  his  passage  to  St.  Omers, 
where  the  deponent  was  to  remain  till  farther  * 
order  from  the  provincial.  And  Utchard 
Blundel  was  to  take  care  of  carrying  on  the 
fire  in  Wapping  in  the  deponent's  room. 

LXXVIII.  That  on  the  6th  of  September, 
Mr.  Pickering  told  the  deponent,  that  Conyers 
was  gone  for  Windsor,  and  he  said,  that  after 
ten  days  stay  there,  he  would  go  to  the  lord 
Brudenal's  house. 

LXXIX.  That  at  night  the  deponent  attend- 
ing at  the  door  of  the  provincial,  and  about  to 
go  in,  heard  White,  and  some  others  (whom 
the  deponent  supposed  by  their  voices  to  be 
Mr.  Mico,  and  one  Mr.  Poole)  consulting  about 
the  disposing  of  a  person,  whom  the  deponent 
supposes  to  be  himself.  Their  words  were 
these :  '  This  man  hath  betrayed  us,  and  there* 
'  fore  we  will  give  a  coach-man  20/.  to  take 
'  him  up,  and  carry  him  directly  to  Rochester 
'  to  esq.  Lee's  house,  who  lives  near  the  town  ; 
'  and  fpom  thence  to  Dover,  by  some  by-way, 
'  because  he  is  acquainted  at  Sittingburn ;  and 
'  said,  that  if,  they  could  but  get  htm  on  the 
'  Other  side  of  the  water,  they  would  torment 
'  him  till  he  had  confessed  to  them,  who  it  was 
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4  that  had  been  with  the  king,  and  informed 
1  him  of  the  business.'  Wheii  the  deponent 
beard  these  words,  lie  went  down  the  stairs 
with  all  the,  speed  he  could  make,  and  durst 
not  return  to  his  lodgings  that  night,  but  lay  in 
another  place. 

LXXX.  That  the  deponent,  on  the  7  th  of 
September  at  night,  returned  to  his  lodging, 
where  he  intended  not  to  lie ;  but  only  to  take 
some  necessaries  for  his  use  the  next  day;  but 
meeting  with  one  Grigson,  a  papist,  at  whose 
house  he  had  formerly  lodged,  near  the  Red- 
lion,  in  Drury-Lane,  who  told  him,  *  the  je- 
'  suits  were  displeased'  with  him,  because  he 

*  had  not  answered  their  expectations,  in  being 
'  true  to  them ;  and  that  the  Jesuits  were  dan- 
1  gerous  persons,  and  would  ruin  him  (the  de- 
'  ponent)  if  they  could/  And  the  said  Grigson 
f  aid  further,  '  That  he  had  known  their  roguery 
4  these  12  or  14  years/  And  the  deponent 
being,  through  discourse,  detained  by  the  said 
Grigson,  was  forced  to  lie  in  his  lodging  in 
Drury-Lane ;  and  when  he  was  lain  down  m 
his  bed,  one  Stratford  (a  person  utterly  un- 
known to  the  deponent,  and  whom  he  never 
discoursed  or  any  way  provoked)  endeavoured 
to  break  open  the  house  where  the  deponent 
lay  ;  and  did  break  down  a  door  to  get  into  hit 
lodging,  but  was  forced  to  retreat,  because  he 
saw  himself  observed  by  some  of  the  servants 
of  the  house.— And  when  he  saw  he  could  not 
come  to  assassiiiate  him  (as  the  deponent  verily 
believes)  he  reviled  him,  nod  broke  several 
quarries  of  glass  in  a  window,  under  the  lodg- 
ings of  the  deponeut. — And  therefore  being 
verily  persuaded,  that  the  said  Stratford  was 
employed  by  the  said  Jesuits  to  do  him  a  mis- 
chief, made  his  escape  thence  early  on  Sunday 
morning ;  and  did  not  return  thither  again, 
because  the  said  Stratford  threatened  to  kill 

.  him.    Now,  the  house  in  which  the  deponent 
.  lav,  was  a  school,  where  the  within  mentioned 

Blundel  used  to  catechize  every  Sunday  in  the 

afternoon, 

LXXXI.  The  8th  day,  being  Sunday,  whilst 
•  that  the  deponent  was  going  to  attend  the  pub- 
lic worship  of  God  in  the  city,  a  papist,  who 
goes  by  the  name  of  Nevil,  as  the  deponent  re- 
members, met  him  in  the  Strand,  ana  told  him : 
4  That  there  was  a  very  great  murmuring 
4  amongst  the  Jesuits  against  him,  because  of  a 
4  complaint  that  was  made  against  them  by 
'  some  persons,  of  whom  they  suspected  him  to 
4  be  one/    And  said  further;  *  TW  the  depo- 

*  pent  must  either  destroy  the  Jesuits,  or  the 
'Jesuits  destroy  the  deponent.'  And  told  him 
moreover ;  '  That  the  bishop  of  Rochester  was 
4  made  acquainted  with  the  complaint,  and 
4  would  lead  them  such  a  dance  as  they  never 
1  followed  since  the  fool  their  founder  appeared 

*  in  the  world/  To  which  the  deponent  made 
no  reply,  suspecting  this  person  to  be  a  trepan ; 
and  when  at  parting,  he  asked  the  deponent 
where  be  lodged  I  the  deponent  gave  Jpm  not 
that  account  at  ha  desired* 


A  List  of  such  Noblemen  and  Gentry,  as  are 
in  this  Conspiracy,  whose  Names  occer  at 
present. 

Lord  Arundrt,  of  VVardour,  lord  chancellor. 
Lord  Powis,  lonl  high  treasurer  of  England. 
Sir  William  Godolphin,  l.>rd  privy  seal. 
Coleman,  secretary,  of  state. 
Stafford,  a  principal  secretary  of  state. 

The  Sea- Officers  were  named  to  the  depo- 
nent, but  their  names  being  most  French  and 
some  Irish,  occur  not. 

Militia. 
Lord  Bellasis,  lord  general. 
Lord  Peters,  lieutenant  general. 
Sir  Francis  RadcliflT,  major  general. 
John  Lambert,  adjutant  general. 
Langhorn,  advocate  general. 
Mr.    Arundel    of    >V ardour,    commissary 
general. 

All  these  bad  their  commissions  or  paieou 
stamped  by  the  general  of  the  Jesuits  J  ©luce 
Paulus  d'  Oliva,  and  sent  from  Rome  to  I^u. 
horn;  and  were  delivered  to  them  with  pUi-a* 
indulgences  sent  also  from  Rome,    su*d    *• 
ditional  patents  stamped  by  the  provi.x:.. 
Strange  or  White:  White  and   bis  seal  w. 
taken. 

Colon  tL*. 

Who  have  their  commissions  from  tbc  pro* 
vincial. 

Lord  Baltimore,  colonel  of  horse  ;  at  whose 
lodgings  500  case  of  pistols,  ccc.  were  found,  at 
is  reported. 

Colonel  Thomas  Howard,  deceased,  confessed 
be  had  received  and  accepted  his   commission. 

Lassels,  Roper,  Winter  or  Witter,  received 
their  commissions  from  the  deponent,  and  ac- 
cepted them, 

Captaiks. 

Roper*  son  to  the  colonel  afore-named; 
RadciuT,  esq.  Medburn, -the  player;  Peony; 
Carl,  Junior,  and  Towuly,  did  also  receive 
their  commissions  from  the  informant,  and  ac- 
cepted them. 

Sir  George  Wakeman,  physician  to  the  army. 

Irish  Offices*. 
Lord  Legate,  bishop  of  Cassal  in  Italy; 
Peter  Talbot,  lord  chancellor. 
Richard  Talbot,  esq.,  lord  sjeneraL 
Viscount   Monntgarret,   lieutenant, 
His  office  to  be  executed  by  Mr.  Butler 
John  Pipard,  esq.,  colonel.  | 

Note,  That  the  major  part  of  the  colonels 
apnointed  for  the  English  army,  are  also  Irish. 

Note  also.  That  Mr.  Pierson,  secretary  to 
the  lord  Powis,  did  in  the  informant's  presence, 
promise  on  the  behalf  of  bis  Lord,  that  at 
should  raise  and  furnish  300  hope,  and  had 
300  armed  men,  ready  to  rise  in  less  than  24  j 
hours.  These  words  were  spoken  a  little  after  ' 
the  consult,  to  White  the  provincial,  at  Wild- 
House,  i 

The  said  lord  Powis  hath  also  contributed  j 
300/.,  towards  the  Jesuits  design. 
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Note,  That  lord  Staflford  is  a  principal  officer 
of  state,  and  a  chief  conspirator ;  having  con- 
tributed several  sums  of  money,  not  remember* 
td  by  the  deponent. 

The  Names  of  the  Conspirators. 

Benedictines. — Mr.  Howard,  Mr.  Hitchcock, 
Mr.  Reaves,  at  Do  way. — Mr.  Anderton,  Mr. 
Conyers,  Mr.  Humly,  Mr. Corker,  Mr.  Skinner, 
Mr.  Crosby;  in  England. 

Carmelites.  Dr.  Handson,  Mr.  Trevers, 
Mr.  Kimball;  in  England. 

Franciscans.  Dr.  Armstrong,  Mr.  Napper. 

Dominicans. — David  Joseph  Keimash,  Mr. 
Dominick,  Mr.  Collins,  Mr.  Vincent,  Mr.  Fid- 
ding,  Mr.  Manscll,  Mr.  Lumsdale,  Mr.  Bingly 
in  England.— Mr.  Cooper  at  Rome.— Mr. 
Munson  in  England. 

Jesuits. — Tho.  White  Provincial,  Richard 
Strange  late  Provincial,  Rich.  Ashby  alias 
Thirableby,  Mr.  Harcourt,  Mr.  Jennison,  Mr. 
Keines,  Mr.  Wright,  Mr.  Blond  el,  Mr.  Pen- 
nington, Mr.  Gray,  Mr.  Pool,  Mr.  Mico,  Mr. 
Benny  field,  Mr.  Simmons,  Mr.  Langworth,  Mr. 
Morgan,  Mr.  Rd.  Peters,  Mr.  Dorrington,  Mr. 
Lacy,  Mr.  Vanghan,  Mr.  Ewry,  Mr.  Conyers, 
Jo.  Peters,  Mr.  Wilkinson,  Mr.  Wolf,  in  Eng- 
land.— Sir  Tho.  Preston,  Mr.  Saunders,  at  Leige 
— Sir  Jo.  Warner, '  Mr.  Williams,  Mr.  Eggles- 
ton,  Mr.  Janion,  Mr.  Crane,  at  Watton. — Sir 
Rob.  Bret,  Tho.  Stapleton,  Tho.  Fermour, 
Tho.  Ditchling,  Edw.  Hall,  Mr.Cannel,  Charles 
Peters,  Mr.  Nevile,  Mr.  Constable,  Mr.  Sa- 
brand,  Mr.  Walter,  Mr.  Roper,  at  St.  Oiuers.— 

Jesuits.— Mr.  Marsh  at  Ghent. — Mr.  Blake, 
alias  Cross,  Mr.  Mandford  Vore,  Armstrong, 
in  Spain. — Mr.  Cary  at  Rome. 

English  Jesuits  in  Scotland. — Mr.  Love!,  Mr. 
Saunders,  Mr.  Moore. 

Twelve  Scotch  Jesuits  lately  gone  into  Scot- 
land whose  names  I  know  not  but  I  know  their 
persons. 

Secular  peisons. — Dr.  Fogarthy,  Sir  George 
Wakeman,  Mr.  Coleman,  John  Groves.  Four 
Irish  Ruffians. 

Lay  Brothers.— Pickering,  Smith. 

These  fourteen  secular  priests  I  have  only 
by  information  from  Thomas  Whitebread :  Mr. 
Perrot,  Mr.  Morgan,  Mr.  Wilmot,  Dr.  Godden, 
Mr.  Jones,  senior,  Mr.  Jones,  junior,  Mr.  Ge- 
rard, Mr.  Henrique,  Mr.  Fisher,  Mr.  Jackson, 
Mr.  Pinchard,  Mr.  Sharp,  Dr.  Bettam,  in  Eng- 
land.— Mr.  Wolf  in  France  at  the  Sorbon. 

Other  Persons.— Archbishop  Talbot,  Arch- 
bishop Lynce,  Hierom  Swiman,  Sir  William 
Godolpbin,  Lord  Ambassador  in  Spain. 

Titus  Oates,  Clerk,  maketh  Oath,  That  the 
information  set  down  in  these  papers,  contain- 
ing eighty  one  articles,  all  written  and  subscribed 
by  his  own  hand,  are  true  in  the  whole,  and 
every  particular  thereof,  that  is  to  say,  that  such 

EarticulnrsaS'be  hath  set  down,  to  be  seen, 
eard,  done,  or  known  by  him,  he  knows  to  be 
true,  and  what  he  hath  set  down  only  to  be  heard 
by  him,  and  related  to  him,  were  so  heard  and 


related  as  he  hath  set  them  down,  and  be  be- 
lieves to  be  true. 

Witness  his  hand,  Trrus  Oates. 

Sept.  87,  1678. 

September  27,1678. 
SwOrn  before  me  Sir  Edmund-Bury  God- 
frey, One  of  his  majesty's  justices  of  the 
peace  for  the  County  of  Middlesex. 
(Witnessed)  Edm.  B.  Godfrey. 

Ex.  Tonge,  Chr.  Kirbj. 


The  General  Design  of  the  Pope,  8oeietv  of 
Jesus,  and  their  confederates  in  this  Plot, 
is,  the  reformation,  that  is,  (in  their  sense) 
the  reduction  of  Great  Britain  and  Ire- 
land, and  all  His  Majesty's  Dominions  by 
the  Sword  (all  other  ways  and  meant 
being  judged  by  them  ineffectual)  to  the 
Romish  Religion  and  obedience.' 

To  effect  this  Design  ; 

1.  Tfie  Pope  hath  entitled  himself  to  the 
kingdoms  of  England  and  Ireland. 

2.  lie  hath  sent  his  legate  the  bishop  of  Cos- 
sal  in  Italy  into  Ireland  to  declare  his  titfe, 
and  take  possession  of  that  kingdom. 

3.  lie  hath  appointed  Cardinal  Howard  his 
legate  for  England  to  the  same  purpose. 

4.  He  hath  given  commission  to  the  general 
of  the  Jesuits,  and  by  him  to  White  their  pro- 
vincial in  England  to  issue,  and  they  have  is- 
sued out,  and  given  commissions  to  captains, 
generals,  lieutenant  generals,  &c.  namely,  the 
general  of  the  Jesuits  bath  sent  commissions 
from  Rome  to  Langliorn  their  advocate- general 
for  the  superior  officers  i  and  Wlute  hath  given 
commissions  here  in  England  to  colonels,  and 
inferior,  officers. 

5.  He  hath  by  a  consult  of  the  Jesuits  of  this 
province  assembled  at  London,  condemned  his 
majesty,  and  ordered  himto  he  assassinated,  dec. 

6.  He  hath  ordered,  that  in  case  the  duke  of 
York  will  not  accept  these  crowns  as  forfeited 
by  his  brother  unto  the  pope,  as  of  his  gift, 
and  settle  such  prelates  and  dignitaries  in  the 
church,  and  such  officers  in  commands  and 
places  civil,  naval  and  military,  as  he*faath  com- 
missioned as  above,  extirpate  the  protestant  re- 
ligion, and  in  order  thereunto  ex  post  facta, 
conseut  to  the  assassination  of  the  king  his 
brother,  massacre  of  his  protestant  subjects, 
firing  of  his  towns,  &c.  by  pardoning  the  assas- 
sins, murderers  and  incendiaries,  that  then  he 
be  also  poisoned  or  destroyed,  after  (hey  have 
for  some  time  abused  his  name  and  title  to 
strengthen  their  plot,  weakened  and  divided 
the  kingdoms  of  England,  Scotland  and  Ireland 
thereby  in  civil  wars  and  rebellions  as  in  his 
father's  time,  to  make  way  for  the  French  to 
seize  these,  kingdoms,  and  totally  ruin  their  in- 
fantry and  naval  force. 

Besides  this  papal,  there  appears  also  another 
French  plot  or  correspondence  carried  on  by 
sir  EUis  Layton,  Mr.  Coleman,  and  others. 

More  particularly,  1.  The  royal  family  of  the 
Stuarts  are  condemned  to  be  cut  off  root  and 


U71]      STATE  TRIALS,  30  Charles  II.  1670 — Introduction  to  the  Trials        [1472 


branch,  and  namely  the  king,  duke  of  York  and 
prince  of  Orange,  because  that  family  hath  not 
answeredjtheir  expectations,  nor  have  they  an? 
hopes  that  any  of  tbem  will  comply  fully  with 
this  their  bloody  design,  when  fully  discovered 
to  them. 

1.  The  king's  person  which  stands  in  their 
way  they  more  especially,  and  in  the  first  place 
design  to  remove  with  all  possible  speed,  by 
dagger,  pistol  or  poison. 

To  stab  him,  Conyera  and  Anderton  Be- 
nedict! ne  Monks,  and  four  Irish  ruffians  are 
employed. 

To  shoot  him,  Groves  and  Pickering  are  fur- 
nished with  jointed  carabines. 

To  poison  him,  5,000/.  hath  been  told  out, 
entered  iu  their  books,  and  affirmed  to  l>e  paid 
to  sir  George  Wakeman,  in  part  of  15,0001., 
upon  a  contract  made  with  him  iu  presence  of 
Dr.  Fogarthy  and  Mr.  Coleman. 

2.  The  duke  of  York,  notwithstanding  they 
acknowledged  his  sincerity  and  affection  to 
their  religion,  and  the  society,  and  his  demon- 
stration thereof  by  his  taking  Bedingfield,  a 
Jesuit,  for  Jus  confessor,  they  design  to  dispose 
of  him  as  is  abovesaid. 

3.  The  prince  of  Orange  is  also  condemned 
and  designed  against  by  name,  and  twelve 
missioners  sent  into  Hollaod  have  in  charge  to 
put  that  people  in  mutiny  against  his  person 
and  government. 

4.  The  conquest  and  subduing  of  his  majes- 
tjr*s  dominions  is  designed  and  contrived  in  this 
manner. 

1.  The  Conquest  of  Ireland  and  subduing  it 
to  the  tyranny  of  the  Pope  and  French. 

1.  By  a  general  rebellion  and  massacre  of 
the  protestauts  as  formerly,  which  they  term 
another  demonstration  of  zeal  for  the  catholic 
faith ;  This  to  be  done  immediately  upon  the  as- 
sassination of  the  duke  of  Ormond,  as  the  watch 
word,  for  which  four  Jesuits  are  employed. 

2.  By  the  pope's  nuncio  sent  thither,  and 
commissions  there  given  out  hy  the  provincial 
of  the  Irish  Jesuits,  &c.  to  a  general,  lieute- 
nant general,  &c 

9.  By  arms  and  molfey  already  sent,  where- 
of 800.000  crowns  by  the  pope. 

4.  By  traitorous  officers  who  are  dispensed 
with  by  the  archbishop  of  Dublin  and  the  cler- 
gy there,  to  take  the  oaths  of  allegiance  and 
supremacy,  upon  promise  to  betray  their  gar- 
risons, and  other  trusts. 

5.  Bv  the  assistance  of  the  French  forces  to 
be  landed  there,  and  received  by  95,000  Irish 
ready  to  join  them.  ^ 

2.  England  and  Scotland  are  to  be  divided, 

weakened,  wasted  and  exhausted  of  their 
Infantry,  Naval  force  and  wealth,  by  civil 
war,  rebellion,  &c.  and  finally  exposed  to 
foreign  force  of  French,  &c< 

To  attain  to  this  design,  they  apply  them- 
selves and  agents : 

1.  By  impudently  auctioning  and  denying 
the  king's  legitimation,  and  consequently  his 


present  right  and  title  to  his  crown,  and  so  ex- 
posing him  as  a  tyrant  without  tide.  . 

2.  By  confuting  and  weakening  as  much  as 
possibly  they  can  the  obligation  of  the  oath  of 
allegiance  and  supremacy,  causing  them  to  be 
renounced,  rendering  them  very  odious,  as 
blasphemous  and  heretical,  and  terrifying  all  of 
their  communion  from  writing  for  them,  offer- 
ing money  to  have  Berry  the  priest  murdered 
for  writing  in  favour  of  tbem. 

3.  By  disaffecting  the  king's  best  friends  at 
home  and  abroad,  and  subjects,  against 
his  person  and  government. 

1.  Charging  him  with  tyranny  and  designs  of 
oppressing,  governing  by  the  sword,  and  with- 
out parliaments,  and  exposing  his  most  faithful 
and  valiant  subjects  to  be  wasted  and  slain  io 
foreign  service. 

2.  By  aspersing,  deriding,  exposing  and  de- 
claiming against  his  person,  councils  and  ac- 
tions in  parliament  and  elsewhere;  and  parti- 
cularly scoffing  at  bis  security  and  confidence 
in  them,  and  by  this  means  animating  and  en- 
couraging their  party  and  assassins,  especially 
to  attempt  upon  his  life,  and  to  hasten  his  ruin. 

S.  By  disclosing  the  king's  councils  to  France, 
by  Coleman,  Smith,  and  others. 

4.  By  misreporting  and  raising  false  news 
of  his  affairs,  &c. 

5.  By  disaffecting  his  majesty's  allies,  Hol- 
land, Spain,  and  the  German  emperor  and 
princes,  by  false  intelligence,  &c. 

6*.  By  disturbing  trade. 

7.  By  seditious  preachers  and  catechists  set 
up,  sent  out,  maintained,  and  directed  what  to 
preach  in  their  own  or  other  private  or  public 
conventicles  and  field- meetings. 

8.  By  setting  up  pretended  false  titles  to  the 
succession  of  the  crown,  and  animating  differ- 
ent parties  one  against  another  on  this  or  such 
like  false  pretences  to  arm,  and  put  the  people 
in  blood  upon  the  king's  death. 

9.  By  firing  and  plundering  our  best  cities 
and  towns,  by  Irish,  French,  lay-brethren  and 
others,  disguised  in  frocks  and  otherwise,  di- 
rected by  order  under  the  provincial's  hand 
how  to  carry  on  these  designs. 

10.  By  poisoning  and  assassinating  by  picked 
quarrels  or  otherwise,  those  whom  they  sup- 
pose to  be  ready  or  able  to  detect  or  otherwise 
obstruct  their  designs ;  of  whom  they  kept  ca- 
talogues in  their  books. 

11.  By  horrid,  worse  than  Jewish  interest, 
transportation  of  trading  people,  stock  and 
money,  adulterating  money  and  plate.  To 
which  ends  they  have  bankers,  brokers,  mer- 
chants; goldsmiths  and  other  traders,  whom 
they  stock  and  set  up  with  money  of  their  so- 
ciety, of  which  they  boast  to  have  100,000/.  tn 
cash,  &c 

12.  By  suborning  felons  condemned,  by 
Blundel  their  Newgate  Ordinary,  through  hopes 
of  pardon  or  transportation,  to  turn  papists, 
and  then  putting  such  as  they  find  fit  and  des- 
perate, on  firing  bouses,  plundering,  and  other 
wicked  and  mischievous  designs. 

7 
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.Mr.  Samuel  Atkins's  Account  of  his  Examination  before  t!ie 
Committee  of  Lords,  Appointed  to  examine  the  Aiurdei  of  Sir 
Edmundbury  Godfrey.  |From  the  MbS.  of  Sunniei  }\  pys,  esq. 
formerly  Secretary  to  the  Admiralty,  which  are  pieberved  in 
Magdalen  College,  Cambridge.] 


November  1st,  1678,  being  Friday,  in  thr 
afternoon,  about  five  o'clock,  Mr.  Smith,  one 
of  the  king's  messengers,  came  Co  Mr.  Law- 
renson's,  at  the  Khenish  wine  hou*e  in  West- 
minster, (in  company  with  Mr.  Uanch,  chamber- 
keeper  to  Mr.  secretary  Coventry)  and  sent 
from  thence  to  Derby  houre,  to  speak  with 
me ;  who  being  then  not  in  the  way,  Mr.  Wal- 
■  band  went  over,  supposing  he  might  have  dune 
what  business  they  came  about ;  but  he  pre- 
sently returning,  upon  their  telling  him  their 
business  was  with  me,  I  went  over  to  them, 
and  after  I  had  a  very  little  while,  Mr.  Smith 
-  told  roe,  hh  errand  was  to  desire  me  to  go 
«with  him  to  Mr.  secretary  Coventry,  to  which 
I  assented  most  readily ;  and  asked  him,  if  he 
knew  what  the  occasion  of  it  was,  he  told  me, 
no,  and  then  nulled  a  warrant  out  of  his  pocket, 
for  the  apprehending  me ;  but  told  me,  he  had 
commands  from  Mr.  Secretary,  not  to  tell  me 
of  it,  or  put  it  in  execution,  unless  upon  ray 
refusal  to  go  with  him ;  to  which  I  answered. 
There  should  be  no  occasion  for  the  warrant, 
being  very  fret  to  go  with  him;  which  I  there- 
upon presently  did,  and  coming  to  Mr.  Se- 
cretary's office,  I  met  Mr.  Thinn,  and  enquired 
'of  him,  If  he  knew  the  reason  of  Mr.  Secre- 
tary's message  ,to  me?  he  answered,  That  it 
was  grounded  from  a  letter  he  had  newly  re- 
ceived from  a  Committee  of  Lords  appointed 
Co  examine  after  the  murder  of  sir  Edmund- 
bury Godfrey,  desiring  him  to  find  out,  and 
•end '  to  them  one  Samuel  Atkins.    After  a 
little  stay  at  Mr.  Secretary's  office,  he  came  in, 
ftnd  immediately  gave  orders  for  the  preparing 
m  letter  to  the  Committee,  to  accompany  me 
thither,  which  was  accordingly  done,  and  I 
went  under  the  care  of  rhe  aforesaid    mes- 
tenger,  to  the  said  Committee,  then  sitting  at 
the  lord  marquis    of  Winchester's  house,  in 
Lincoln's-Inn- fields ;    when  being  come,  and 
the  letter  from  Mr.  Secretary  sent  in  to  them, 
I  was  instantly  called  for  before  them,  who 
were  the  duke  of  Buckingham,  lord  Shaftsbury, 
lord  Halifax,  lord  M.  Winchester,  lord  Essex, 
lord,  bishop    of   London.      And    sir    Philip 
Howard,  attending.    And  the  following  ques- 
tions were  asked  of,  and  answered  by,  me.    v 

Ld.  Shaft sbury.  Pray,  Mr.  Samuel  Atkins/ 
do  y«»u  know  one  Mr.  or  Capt.  Charles  At- 
kins ? 

Samuel  At  king.    Yes,  my  lord. 
.    Ld.  Shaft $biiry.    How  long  have  you  known 
bim? 

S.  Atk.     A  taut  two  or  three  years,  I  think. 

Ld . Shtftstfury .     Are  you  related  ? 

8.  Atk.  .  No,  my  lord,  only  for  name-sake 
have  called  cousins. 

VOL.  VI.  v 


Ld.  Shaftsh.  Do  you  know,  or  believe,  he 
has  any  reason  to  do  you  a  prejudice  ? 

S.  Atk.  No,  tny  lord,  I  know  <n  none,  nor 
ever  gave  him  occasion  to  have  any. 

Ld.  Shaft sb.  Did  you  ever  tell  him,  upon 
discourse  about  the  plot,  that  there  was  no 
kindnt  ss  (or  a  want  of  friendship,  I  think  ic 
was)  betwixt  Mr.  Pepys  and  sir  Edmundbury 
Godfrey? 

8,  Atk.  No,  ray  lord,  I  never  mentioned 
sir  Edmund  bury  Godfrey's  name  to  him  in  my 
whole  life,  upon  any  occasion  that  I  remember; 
nor  ever  talked  with  him  about  the  plot. 
Ld.  Ester.  Do  you  know  one  Child  ? 
'  S.  Atk.  No,  my  lord  ;  I  have  heard  of 
such  a  man's  being  concerned  in  the  victualling 
of  the  navy,  but,  to  my  knowledge,  never  saw 
him. 

Essex.  No,  no,  this  is  another  sort  of  a 
man,  and  one  whom  you  will  be  found  to  know 
very  well.  , 

Atk.  My  lord,  if  upon  seeing  him  I  shall  so, 
I  shall  not  stick  to  own  it. 

(Hereupon,  Child  was  called  for  in,  and  ap- 
peared to  be  an  ordinary  sort  of  a  seafaring 
man.)  • 

Essex.  Now,  pray,  don't  you  know  this 
man  ? 

At k.  No,  *ir,  I  never  saw  him  in  my  life,  to 
my  remembrance. 

Essex.  No!  What  say  you.  Child,  donrt 
you  know  him? 

Child.  No,  my  lord,  I  never  saw  uiro  in  my 
life. 

(Then  Child  was  presently  carried  out  of  the      v 
room,  and  capt.  Atkins  called  for,  who  c&me  . 
in  at  another  door  of  the  room,  and  after  mu- 
tual salutations  betwixt  us,  the  following  ques- 
tions were  asked.) 

Ld.  Shnftsbury.  Pray,  capt.  Charles  At- 
kins, what  did  Mr. 'Samuel  Atkins  tell  yon 
about  Mr.  Pepys  and  sir  Edmundbury  God- 
frey ? 

C.  Atkins.  My  lord,  he  told  me  there  was 
a  difference  betwixt  his  master  and  sir  E.  God- 
frey, and  I  asked  him,  If  sir  E.  Godfrey  was  a 
parliament  man,  or  no?  he  said,  No.  I  asked 
him,  Whether  the  difference  was  upon  an  oc- 
casion of  Mr.  Pepys  being  formerly  accused 
for  a  Papist  in  the  House  of  Commons  ?  and 
whether .  sir  E.  Godfrey  might  not  be  con* ' 
cerned  in  doing  that  ?  he  answered,  No  ;  and 
that  it  wns  upon  this  occasion. 

S.  Atkins.  My  lord,  I  guess  not  at  what 
has  led  capt.  Atkins  to  say  this ;  I  assure  you, 
1  never  told  him  in  my  life  one  word  of  it, 
never  talked  to  him  about  the  plot,  or  men* 
tioned  sir  E.  Godfrey's  name  to  him  (as  I  re- 
5B 
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the  other  side  of  the  room,  from  capt.  Hurst, 
and  told  yon  my  desires  were,  you  should  not 
engage  me  in  this  matter,  to  get  the  poor  man's 
money,  for  that  I  would  not  do  it  for  any  con- 
sideration :  You  said,  indeed,  you  would  not, 
nor  would  have  me  do  any  thing,  until!  I  bad 
seeu  and  discoursed  with  the  man.  Tou  the* 
called  to  ca|>t.  Hurst,  and  invited  him  and  me 
to  come  to  dinner  on  the  morrow,  to  your 
lodging;  to  which  I  agreed,  and  asked  "you 
where  you  lodged.;  you  said,  you  had  told  me 
oft  enough,  but  I  had  never  been  so  kind  to 
come  to  see  you,  and  then  told  me  where  it 
was,  which  I  have  bow  (brgpt,  but  think  it  was 
in  or  oear  Wild- street.     After  this  discount, 

Jrou  know,  we  parted,  and  you  and  capt.  Hunt 
eft  me  at  Derby-house,  and  eipected  me,  I 
suppose,  at  dioner  neat  day ;  but,  I,  indeed, 
desirous  to  be  quit  of  any  thing  that  appeared 
•o  ill  as  the  business  proposed  to  me,  came  not 
to  you,  nor  ever  heard  more  of  it  from  your- 
self, or  capt.  Hunt ;  nor  saw  you  again,  till  the 
aforesaid  21st  of  October.  This,  capt.  Atkins, 
you  know,  is  all  true ;  I  appeal  to  yourself  if 
it  be  not. 

Ld.  Shufttb.  Come,  come,  Mr.  Atkins,  yoa 
are  a  seeming  hopeful  young  man,  tad,  for 
aught  I  see,  a  very  ingenious  one :  capt.  At- 
kins has  sworn  this  positively  against  you,  to 
whom  be  bears  no  prejudice,  or  malice,  but 
has  acknowledged  several  obligations  from 
you ;  and  to  tell  you  truly,  I  do  not  think  he 
has  wit  enough  to  invent  such  a  We ;  be  inge- 
nuous prithee,  with  us,  and  confess  what  you 
said. 

S.Atk.  I  assure  your  lordship,  upon  my 
faith,  which  I  am  ready  to  bind  with  my  oath, 
if  you  please,  I  never  said  one  word  in. all  my 
life  like  it. 

Ld.  Skafiib.  Indeed,  we  believe  capt.  At- 
kins to  be  a  man  that  has  loved  wine  and 
women,  and  been  a  debauched  man;  but 
whence  would  you  have  us  to  think  him  to  be 
a  rascal? 

S.  Atk.  Why,  mv  lord,  I  would  offer  lha, 
and  submit  to  you  to  judge  bow  far  a  coward  is 
to  be  reckoned  so.— And  hereupon,  I  related 
at  large  the  surrendering  of  the  king's  ship 
basely  to  the  Turks,  and  being  now  a  pri- 
soner.   To  which  mo  answer  was  given. 

Ld,  Shafltb.  Pray,  Mr.  Atkins,  what  reli- 
gion are  you  of? 

&  Atk.  A  Protestant,  sir,  and  my  whole 
family  ever  so. 

Ld.  Shaftsb.  Did  you  ever  receive  the  sa» 
craiuentt.or  take  the  oaths? 

S.  Atk.  No,  sir;  but  was  under  an  iatea- 
tiou  to  do  it  on  Sunday  next. 

Ld,  Ehtef.    It  is  indeed  time. 

Ld.  Siaftsb.  Now,  1  am  sure  you  won't  da 
it;  you  can't  fi»rgi»ecapt.  Atkins  r 

5  .Atk.  Yes,  my  lord,  I  assure  vou  I  can, 
and  do ;  and  to  shew  it  to  you,  1  also  remit  to 
him  the  money  lie  owes  me,  about  fifty  shiU* 
lings,  and  am  ready  tu  receive  the  sacrament 
with  a  clean  conscience.  I  eoufee^  I  have  not 
done  it,'  at  not  thinking  myamf  obliged  by  aaf* 


member)  on  any  occasion ,  I  am  sure  I  never 
made  him  a  subject  for  any  discourse. 

Ld.  Shaft  sbuty.  Did  you  not  ask  capt.  At- 
kins, Whether  this  Child  was  a  man  of  .con- 
rage  and  secrecy,  and  bid  him  send  Child  to 
Derby  house,  to  enquire  for  your  master,  but 
be  sure  not  to  ask  for  you  ? 

8.  Atk.  No,  sir,  not  in  my  life,  one  word 
like  it. 

Capt.  Atkins  then  answered  me,  You  know, 
Mr.  Alkins,  this  discourse  was  between  us  in 
the  Lords  room,  at  Derby  house,  in  the  win- 
dow.—Capt.  Atkins,  says  I,  God,  your  con- 
science, and  I,  know  it  is  notoriously  untrue  r 
the  last  time  I  saw  you  at  Derby  house  was,  as 
J  remember,  on  a  Monday,'  Mr.  Beverly  (late 
lieutenant  of  the  Montague)  beiag  there  pre- 
sent ;  which  I  well  remember,  because  we  all 
three  came  out  of, Derby  house  toge titer,  about 
one  o'clock  at  noon,  and  parted  in  King-street; 

1  went  to  dinner,  and  you  twp  towards  White- 
hail  :  Mr.  Beverly,  to  whom  I  talked  all  the 
way  going,  having  invited  me  to  diae  the  next 
«kiy  a;  Ins  house,  being  Tuesday,  which  I  ac- 
cordingly did.  All  that  passed  between  us 
then  (our  stay  alone  together,  as  I  believe 
Mr.  Beverly  remembers,  being  not  half  a  quar- 
ter of  an  hour),  was,  That  coming  all  three  out 
of  the  little  office  together,  into  the  Lords 
room,  you  pulled  roe  to  the  window  next  the 
office  door  in  the  said  room,  and  asked  roe  to 
lend  you  a  crown,  to  which  I  assented  t  and  so 
going  down  stairs,  1  staid  back,  Mr.  Beverly 
going  down  first,  and  pulled  you  by  the  coat, 
and  put  the  crown  into  your  band,  to  prevent 
Beverly's  observing'    This  passed  the  last  time 

2  saw  you ;  the  time  before  was  about  the  mid- 
dle of  August,  a  little  before  Bartholomew  Fair, 
when  you  came  to  me  in  the  Lords  Room,  with 
one  capt  Hurst  (your  familiar,  but  a  stranger 
to  me,  having  never  but  once,  that  I  know  of, 
teen  him '  before,)  and  told  me,  there  waa  a 
friend  of  capt.  Hurst's  (possibly  you  might 
name  his  name,  -  and  it  might  be  Child, 
but  I  don't  remember  it)  that  wanted  the  em- 
ployment of  a  purser  in  one  of  the  king's 
ships,  and  hay*  applied  himself  to  capt.  Hurst, 
to  do  him  what  kindness  he  could,  and  offered 
him  ten  guineas  to  he  assistant  to  him.  Now, 
say  $  capt.  Atkins  to  me,  Pray  let's  bring  the 
man  to  you,  and  upon  your  promising  to  do 
him  what  kindness  you  can,  capt.  Hurst  and  I 
shall  have  the  ten  guineas,  and  you  know  five 
guineas,  says  be,  will  do  very  well  for  me,  this 
Bartholomew-fair- time.  I  theo  asked  you, 
What  the  man  was?  Whether' he  had  been  at 
sea?  and  whether  he  had  good  rertificates? 
you  answered  me,  You  could  nor  tell,  being  a 
stranger  to  you,  hot  you  would-  bring  him  to 
speak  with  me:  I  then  bid  you  so  to  do ;  and 
told  jou,  all  I  could,  or  had  in  my  power  to  do 
for  him,  was  to  lay  his  papers  before  the  secre- 
tary, who,  if  h« .appeared  a  good  man,  would 
fay  them,  with  others,  before  the  king,  when 
occasion  offered :  y<iu  replied  then,  That  that 
was  enough,  and  all  you  expected.  After 
this,  I  jailed  you  (as  I  know  yoa  remember)  to 
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raptoyavent  X  bad  to  do  it,  ami  many  thou- 
sand* of  my  age,. (good  Protestants.)  witt  ba 
found  not  to  have  dona  k. 

Ld.  Skajhk.  How  long  have  700  lived  with 
Mr.  Pepysf 

&  4AA.  >Four  yean  lost  August, 

I4r&hqfl9k.  How  old  are  you? 

&  Atk.  Twenty  one  yean,  die  49th  of  that 
month* 

LLBkufitb.  Where  did  you  live  before  you 
came  to  Mr.  Pepy*  ? 

&  jilA.  I  lived,  Sir,  formerly  with  commis- 
sioner Mtddieten. 

Lord  Skqftib.  Then  I  am  sore  lie  was  a 
Protestant ;  but  now  you  are  brought  into  bu- 
siness, and  have  access  to  St.  James's ;  'tis  to 
be  feared  yoa  may  be  otherwise,  fur  we  are 
apt  to  suspect  people  inclining  to  the  sea. 

&  Atk.  I  never  had  temptation  from  within, 
or  without,  to  alter  my  religion,  and  hope 
m  God  I  never  shallw— Then  the  Duke  of 
Buckingham  came  from  the  other  side  of  the 
aoern  towards  me,  and  said, 

O.  of  Buck.  Well,  Mr.  Atkins,  I  never  taw 
you  before  that  1  remember ;  but  I  swear  yoa 
are  an  irteeeieej  man  1  I  see  (putting  his  finger 
to  his  forehead}  the  great  workings  of  yoor 
brain,  and  would  gladly,  for  your  own  sake, 
have  you  declare  to  us  what  you  know  of  this 


A  Atk,  My  Lord,  I  can  never  say  otherwise 
than  I  have,  (I  thank  your  Lordship  .  for  your 
good  thoughts  of  me)  nor  do  I  kuow  one  word 
more. 

And  to  this  effect,  one  after  another,  did  most 
of  the  Lords  of  the  Committee  urge  me  to 
say  somewhat,  repeating  very  often  their 
good  opinion  of  me,  and  their  great  sor- 
row for  my  obstinacy,  which  would  bring 
the  prejudice  to  myself,  while  by  a  con- 
fession I  could  not  injure,  but  advantage 
myself;  Captain  Atkins  joining  with  them 
to  urge  me  to  it,  with  promises  of  making 
my  fortune  thereby :  1  still  gave  the  same 
answer,  declaring  my  utter  inability  to 
Say  one  word,  and  avowing  I  never  had  to 
captain  Atkios. 

Hereupon  we  were  both  ordered  to  with-' 
draw,  which  .we  did,  and  after  a  little  stay 
without,  they  called  me  again  to  them,  and  my 
lord  Suafabury  began. 

Ld.  Skaft*.  Mr.  Atkins,  truly  we  are,  every 
Lord  of  this  Committee,  very  sorry  to  be  thus 
plain  with  you,  but  here  being  so  positive  an 
oath  against  you,  we  cannot  answer  to  the 
parliament  the  doing  less  than  committing  yon 
to  Newgate. 
■  v  &  Atk.  What  your  lordships  please;  if  you 
send  me  to  be  hanged,  I  nan  say  no  more,  or 
otherwise. 

Then  they  again  repeated  their  advices  se- 
verally to  me,  to  declare  what  I  knew,  and 
greatly  pitied  me  in  the  ill  fortune  which  other* 
wise  would  attend  me.  I  as  often  repeated 
what  I  said  at  first,  of  my  knowing  nothing  of 
amat  ceptata  Ataias  bad  swera.    At  kit  air 


Philip  Howard  (who  stood  by  all  this  while) 
told  me,  I  could  net  have  lived  so  long  tint* 
in  an  office  of  business,  but  I  must  know  the 
laws'  of  this  nation  to  be  such  ns^wotild  bring 
me  under  Mv^re  punishment,  if  I  should  be 
found  to  conceal  this  matter,  which  I  am  well 
nersoaded  you  most  know  of,  (says  be,)  for  that 
I  have  so  seriously  and  very  strictly  examined 
capt.  Atkins  about  it,  and  I  know  lie  would 
not  tell  me  a  lye.  Besides  he  has  no  ree* 
son  to  do  it  towards  you,  and  being  a  gentle* 
man,  son  of  sir  Jonathan  Atkins,  my  nephew, 
otherwise  well  related,  and  won't  want  aa 
estate  of  bis  rather  (if  he  pleases)  when  lie 
dies,  be  cant  be  thought  to  attempt  to  do  it 
against  any  body.  I  told  him,  1  very  welt 
knew  the  laws  of  this  nation  in  that  point, 
and  as  wall  knew  the  raws  of  God  to  be  sued 
as  would  drew  a  worse  pohisement  upon  my 
head,  if  I  could  tell  a  rye,  or  invent  any  thins? 
to  the  prejudice  of  another  man,  and  that  I 
mast  do,  if  I  said  any  thing  in  this  matter  dif- 
ferent from  what  I  have  dune. 

After  this,  I  was  ordered  to  withdraw,,  and 
captain  Richardson  keeper  of  Newgate,  (Who 
waited  without  with  the  aforesaid  Child,) 
called  in,  end  a  Warrant  delivered  to  bim  in 
the  following  words, Tor  his  keeping  me  in  bit 
custody,  vis. 

"  You  are  herewith  to  receive  the  body  of  Mr, 
Samuel  Atkins,  for  suspicion  of  Felony, 
in  concealing  the  reorder  of  sir  Edmund* 
bury  Godfrey,  and  him  safely  to  keep,  until 
he  shall  be  thence  delivered  by  due  course 
of  law :  and  for  so  doing,  this  shall  be  your 
warrant  sufficient.  Given  under  our  hands 
and  seals  this  1st  day  of  Nov.  1678/' 
(Signed)    "    Buckingham. 

WltfCHEVTER, 

P.  Howard. 
"  To  the  keeper  of  the  gaol  of  Newgate,  for 
the  City  of  London,  and  County  of  Mid- 
dlesex." 

t 

Memorandum.  The  Deposition  made  by 
captain  Atkins  against  me,  from  whence  tliese 
Esam motions  proceeded,  and  my  being  com- 
mitted to  prison  was  grounded,  hereafter  fol- 
lows in  the  express  words,  thereof,  as  they 
were  reported  by  the  Committee  to  the  House 
of  Lords,  and  entered  in  their  book,  via. 

November  12,  1678. 
"The  Examination  of  Charles  Atkins,  esq. 
taken  upou  oath  Before  me,  one  of  his 
Majesty  ?  Justices  of  the  Peace  for  the 
County  of  Middlesex,  and  liberty  of  West- 
minster, this  1st  of  November,  1678. 

u  Saith,  That  in  Derby-House,  being  m  dnA 
coarse  with  Samuel  Atkins,  [clerk  to  Mr. 
Pepys,  Secretary  of  the  Admiralty)  the  said1 
Samuel  did  say,  That  sir  Edmundbory  Godfrey 
had  very  much  vilified  his  master,  and  that  al 
he  lived  long  would  be  the  ruin  of  him*;  upon 
which  the  said  Samuel  did  ask  this  Examines* 
whether  he  did  think  Child  to  be  a  man  of 
courage  and  secrecy;  to  which  toil ', 


1439}      STATE  TRIALS,  SO  CaUitEe1  TL  Wt^-LOroduttuM  to  <k  Triah      [1480 


did  reply.  That  the  said- Child  bad  been  at  sea, 
add  had  behaved  himself  very  well,  as  he  had 
•.been  informed:  upon  which  the  said  Samuel 
bid  this  examinant  send  the  said  Child  to  his 
master,  Mr.  Pepya,  but  not  to  bim  the  said 
Samuel,  for  that  be  would  not  be  seen  to  know 
any  thing  of  it.  Thu  examinant  did  endeavoar 
to  find  out  the  said  Child,  bnt  did  not  meet 
with  bitn  till  the  day  aftt/  this  discourse  bad 
happened  betwixt  him  and  Samuel  Atkins, 
at  the  Three  Tobacco-pipes  in  Holbonrn,  where 
tbis  examinant  did  tell  Child,  that  Secretary 
Pepys  would  speak  with  biro;  and  the  next 
time  that  this  examinant  did  see  the  said  Child, 
(after  that  be  bad  given  him  that  direction)  he 
the  said  Child,  did  endeavour  to  engage  the 
said  examinant  to  join  with  him  in  the  murder 
of  a  man.  The  particulars  of  which,  this  ex- 
aminant hath  declared  before  the  king  and 
council,  Wednesday  last  past 

"  Taken  before  me,  one  of  his  majesty's 
Justices  of  the  Peace  for  the  County  and  Li- 
berty above-mentioned.  P.  Howard." 

Upon  this  Deposition  was  grounded  the 
afore-recited  Warrant  for  my  commitment,  by 
virtue  whereof,  capt.  Richardson  carried  me 
presently  to  prison,  where  I  remained  in  a 
room  of  bis  own  bouse,  without  having  liberty 
to  write,  to  see,  or  speak  with  any  body,  till 
Wednesday  the  Cth  of  November,  1678,  when 
liaving  well  ruminated  on  what  had  past  at  my 
late  Examination,  I  desired  capt.  Richardson 
to  acquaint  the  lords  of  the  Committee,  that  at 
their  next  meeting  I  would  prajr  to  be  brought 
before  them ;  which  he  promised  to  do,  and 
did;  and  on  the  said  6th  of  November,  1678, 
being  Wednesday,  I  was  carried  by  him  to  the 
Committee,  cousisiiug  of  the  same  Lords  as 
before,  then  sitting  at  the  Lord  Privy-Seal's 
chamber  by  the  Parliament-Hosse,  where  the 
following  questions  were  asked  : 

Ld.  Halifax.  Well,  Mr.  Atkins/  we  hope 
you  have  considered  of  this  busioess,  and  are 
ready  to  give  us  some  light  in  it. 

S.  Atk.  My  lord,  I  have  well  indeed  con- 
sidered of  it,  and  I  hope  am  prepared  to  shew 
your  lordships  that  nothing  is  to  be  expected 
from  me,  and  so  my  liberty  will  not  be  denied 
sue.    . 

Ld.  Halifss.  Nay  then  Mr.  Atkins,  if  you 
come  to  that,  you  must  stay  till  we  send  for 
capt.  Atkins,  if  it  be  aught  you  would  say  against 
him,  of  his  accusation. 

5.  Atk.  My  lord,  I  hope  I  shall  confute  bim 
in  several  circumstances,  which  I  have  better 
considered,  and  clear  to  you  ray  innocence. 

Ld.  Shaftsbt  Why,  Mr.  Atkins,"  captain 
Atkins  declares  to  us  he  has  much  more  against 

Jon,  and  several  other  circumstances,  by  which, 
e  says,  you'll  appear  the  worst  man  living. 

6.  Jftim.  My  lord,  if  you  please,  I  desire 
he  may  be  sent  for. 

Upon  this  I  was  ordered  to  withdraw,  and 
captain  Atkins  being  sent  for  to  sir '  Philip 
Howard's  in  Scotland-Yard,  came  in  about 
half  an  boor,  and  meeting  me  io  the  passage 


leaning  np  the  stairs  to  the  chamber  where  the 
council  was  silting,  I  observed  bis  countenance 
altered  extremely,  and  took  notice  of  it  to  bim : 
He  passed  by  me,  and  went  up  the  stairs,  and 
staying  there  in  expectation  of  being  called,  I 
went  to  him  with  my  keeper,  (Mr.  Lion,)  and 
discoursing  together"  I  asked  him  what  bad  in- 
duced him  to  bring  this  mischief  upon  me,  and 
whether  be  designed  to  ruin  me,  that  bad  pre- 
served him  from  it?  He  answered,  No,  no,  not 
be.  I  further  asked  him,  if  I  looked  like  one 
thaj  bad  done  or  knew  of  any  murder;  and 
whether  he  thought  in  bis  conscience  I  did? 
No,  faith,  says  he,  I  dare  swear  for  yon  for  that 
matter,  only  these  words  past  between  as ; 
Well,  says  I,  yon  say  it  was  between  us,  sa  it  is 
impossible  tu  contradict  your  oath;  hot  God, 
you  and  I  know,  it  was  not  so.  Hereupon, 
after  some  little  other  discourse,  he  went  down 
stairs,  and  I  following  him,  asked  him  over 
again,  Whether  he  bad  any  thing  mare  to  say 
against  me,  or  whether  indeed  Tie  thought  I 
knew  any  thing  of  the  murder?  To  which  ha 
answered  (as  before,)  no,  not  he,  ha  did  not 
think  it;  of  which  I  desired  Mr.  Lioo  to  take 
notice ;  and  presently  after  this  the  lords  called 
for  us  both  in,  and  said ; 

Ld.  Shaft*.  Well,  Mr.  Atkins,  What  is  it 
yon  have  to  say  ? 

S.  Atkins.  I  desire,  my  lords,  if  yon  please, 
that  captain  Atkins's  information  may  be  read 
to  me,  or  else  I  shall  repair  to  my  memory  to 
repeat  it, 

Lords.    Do,  repair  to  your  memory. 

Then  I  recited  it  as  it  is  herein  before  men* 
tioncd,  and  Answered  to  it  thus:  As  to  bis 
positive  oat b,  my  lords,  about  the  difference  he 
says  I  told  him  was  between  sir  C.  Godfrey 
and  Mr.  Pepys,  that  can  admit  of  no  more  than 
my  denying  it ;  and  beiug  ready  and  desirous, 
if  you  please,  to  swear  to  the  truth  of  what  I  say. 
As  to  his  question,  Whether  sir  £.  Godfrey 
was  a  parliament  man  or  not,  and  the  answer 
he  says  I  hhould  give  bim,  that  he  was  not,  I 
am  also  as  ready  tu  deao&e,  that  to  this  minute 
I  d  »n't  know  whether  he  was  so  or  no,  and  so 
could  not  make  him  that  answer.  Then  as  to 
the  rise  of  the  difference  to  be,  as  be  calls*  it, 
1  upon  tbis  occasion,'  the  last  time  1  saw  capt 
Atkins  (before  air  E.  Godfrey's  death)  was 
about  the  middle  af  August,  a  little  before 
Bartholomew  fair  time,  and  long  enough  before 
any  discovery  wa»  made  of  the*  Plot ;  so  pray 
what  means  he  by  '  upon  this  occasion  r*  Be- 
sides, I  assure  your  lordships,  I  did  not  know 
till  after  the  death  of  sir  E.  Godfrey,  that  be 
took  any  depositions,  or  was  otherwise  instra- 
mental  in  discovering  any  part  of  the  plot; 
and  the  first  notice  I  had  ot  it,  was  rmm  my 
fellow  clerk,  Mr.  Walbank,  who  told  toe  (I 
think  on  the  Monday)  in  this  manner  of  it : 
Poor  air  B.  Godfrey  I  Why,  says  I,  pray  what's 
the  matter  with  htm  ?  Why,  they  say,  replies 
he,  he  is  murdered  by  the  Papists,  having  been 
gone  from  bis  house,  and  not  heard  of  Una  day 
or  two :  Lord,  says  I,  wfiSr  should  ha  be  mur- 
dered, a  vary  good  and  honest  geotieanan?  I 
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but  (says  Walbank)  the  reason  of  it  was,  as  it 
is  said,  because  be  was  the  first  that  took  the 
Depositions,  &c.  about  the  Plot.  Upon  t.bi» 
the  Lords  all  cried  out,  they  did  not  believe  it 
was  possible  I  that  lived  in  an  office  of  so  great 
business,  should  not  hear  of  his  taking  the  De- 
positions till  after  his  death,  since  they  were 
done,  (I  think  they  said  a  mouth  before  the 
king  went  to  Newmarket)  and  carried  to  the 
council.  I  answered,  and  industriously  asserted, 
what  .was  really  truth,  that  I  did  not.  But  my 
lords,  says  I,  pray  suppose  (what  is  so  utterly  in 
fact  untrue)  I  bail  said  to  capt  Atkins  what  he 
•wears  I  aid ;  I  must  now  declare  1  bad  no 
ground  to  say  so ;  and  that  it  must  arise  purely 
from  my  own  invention,  and  if  I  invented  a  lye, 
I  must  suffer  for  doing  it ;  And  pray,  my  lords, 
what  will  come  on 't?  Nay,  nay,  says  my  lord 
Shoftfthury,  leave  ui  to  make  the  use  of  it ;  do 
you  but  confess  it,  you  shall  be  safe,  and  we'll 
apply  it.  My  lord,  says  I,  I  can't  do  it;  I  hope 
1 -never  shall  tell  a  lye  to  any  man's  prejudice, 
though  1  meet  with  ne'er  so-great  danger.  My 
lord  Shaftesbury  answered,  Indeed,  Mr.  At- 
kins, ten  then  may  swear  .against  you,  and  tor 
aught  I  know  all  belye  you ;  And  are  you  inno- 
cent? You're  roost  unfortunate,  and  cantata 
Atkins  the  greatest  villain  in  the  world,  tray, 
look  one  another  in  the  face,  (so  we  gazed 
very  earnestly)  and  jny  lord  Shaffsbury  went 
on,  speaking  to  captain  Atkins:  Come,  captain 
Atkins,  confess  troly  and  ingenuously,  Have 
you  belyed  Mr.  Atkins,  or  no?  May  be  >ou 
may  have  mistaken  ;  pray  consider  it,  and  re- 
member the  injury  you 'if  do  this  young  man, 
if  this  be  not  true:  You  won't  have  more  to 
answer  for  before  God,  if  you  slwuld  waste  and 
destroy  an  emperor  and  his  country,  than  you'll 
have  if  you  wrongfully  ruin  him,  who  is  in  him- 
self as  (every  man  :s)  a  little  emperor.  After 
this  sort  my  lord  Shnftsbury  pressed  capt.  At- 
kins very  home,  and  while  he  was  doing  so,  and 
we  looking' stedfastly  upon  each  other,  captain 
Atkins's  countenance  changed  very  white, 
which  I  taking  notice  of,  and  observing  to  the 
lords,  my  lord  marquis  of  Winchester  cried, 
Where,  where  ?  I  don't  see  it.  My  lord  says 
I,  I  humbly  conceive  it  is  very  apparent:  I,  I, 
where?  says  his  lordship,  turning  his  head 
away:  the  other  lords'  said  nothing.  Then 
^captain  Atkins  having  a  tobacco-pipe  rolling 
about  in  his  fingers  upon  the  table,  threw  it 
down,  and«said,  Wliy  shuuld  I  say  so,  my  lords, 
if  be  had  not  told  me?  Thereupon  I  grew  in- 
deed angry,  and  pressed  very  hotly  for  my  li- 
berty, avowing  my  innocence  with  several  pro- 
testations ;  but  all  was  too  littfe.  My  lord 
bishop  of  London  (whom  I  took  to  be  more 
tender  hearted  than  the  rest)  I  applied  myself 
to,  and  talked  about  my  religion,  and  of  my 
having  never  gone  to  mass,  nor  ever  known,  or 
seen  any  priest  in  my  life  that  I  remembered. 
He  at  last  was  pleased  to  say,  Truly  I  believe 
you  are  a  protectant;  but  this  oath  is  greatly 
acamst  you  and  be  still  affirms  it  positively. 
My  loed,  say*  J,  it  is  very  strange  I  should  in- 
vent such  a  lye  to  tell  captain  Atkins  of  my 


matter;  I  hope  I  shall  not  be  found  so  faithless 
a  servant,  when  I  never  in  my  whole  life  heard 
Mr.  Pepys  mention  sir  £.  Godfrey's  name,  that 
I  remember,  but  upon  an  occasion  (which  I 
mentioned  at.  large)  of  our  going  before  him 
about  some  money  lost  from  Mr.  Pepys's  house, 
and  then  they  appeared  as  great  friends  as 
could  be,  and  thewed  mutually  very  great  ex-' 
pressions  of  kindness  and  respect.  1 1  is  Strang* 
I  should  r*sk  him  of  the  courage  and  secrecy  of 
a  man  I  never  saw ;  and  as  strange  to  bid  him 
send  him  to  my  master,  who  wiU,  I  suppose, 
declare  whether  I  ever  spoke  to  fcim  about  any 
such  man,  as  I  am  sure  I  did  not,  nor  could. 
At  last,  my  lord,  says  I,  I  avow  to  you,  Mr. 
Pepys  never  in  his  life  committed  any  secret  to 
"  me  of  any  kind,  nor  ever  mentioned,  upon  any- 
occasion  one  word  about  sir  £.  Godfrey.  And 
this  your  lordship  would  easily  believe,  if  yon 
knew  bow  tottering  I  stand  in  'his  opinion, 
having  been  once  parted  from  him,  and  at  this 
moment  I  believe  remain  under  bis  ill  appre- 
hension. Why^  says  my  lord  bishop,  are  you* 
given  to  drink,  or  debauchery  ?  No,  my  lord, 
1  thank  God  not.  'But  Mr.  Pepys  is  very  se- 
vere in  his'  house,  and  for  the  least  absence 
from  it  without  his  knowledge,  will  discard  any 
of  his  servants  from  his  favour  :  I  cooling  ^ery 
youug  to  him,  was  inclined,  through  boyishness, 
to  too  much  desire  of  ease  and  liberty,  and  so 
begot  and  continued  his  severity  towards  me. 

While  I  was  thus  talking  to  my  lord  of  Lon- 
don, captain  A i kins  was  discoursing  to  the 
jollier  lords,  at  the  other  end  of  the  room;  and 
my  lord  Shaftesbury  observing  what  we  both 
said,  turned  towards  me,  and  stopped  my  going 
on:  Why,  you  talk,  Mr.  Atkins,  (says  my  lord; 
it  will  be  made  appear,  that  you  are  the  greatest 
favourite  lie  has ;  you  read  all  his  letters,  read 
to  him  by  night;  and  what  s»y  you,  if  I  can 
prove,  from  the  servants  in  your  own  house, 
that  you  are 'reputed  a  papUtr  My  lord,  says  I 
to  that,  if  your  lordship  can  do  that,  or  any 
man  in  the  world,  prove  I  am  in  the  least  wise, 
or  ever  was  inclined  that  way,  I'll  be  contented 
to  be  hanged,  without  saying  a  word  more. 
My  lord  Sbafisbury  goes  then  on  again  ;  Pray, 
Mr.  Atkins,  What  books  did  you  use  to  read 
to  Mr.  Pepys?  My  lord,  says  I,  I  have  not 
lately  read  any/to  him;  but  formerly  I  have 
read  the  Bible,  and  other  good  books;  some* 
times  Hifttory,  other  times  Divinity.  Never 
any  Popish  books  ?  No,  never  in  my  life,  I  as- 
sure your  lordship,  never  any ;  but,  us  1  re- 
member, one  book  of  an  English  divine's,  about ' 
their  error  in  their  doctrine  of  transubstantia- 
tion,  but  the  book's  name  I  forget. 

After  all  this.  I  fcund  I  must  return  to  pri- 
son,; I  offered  bail,  which  being  denied  me,  I 
prayed  liberty,  that  my  sister  might  come  to 
see  me;  which  was  granted  she  should  for  one 
time,  the  keeper  of  the  prison  to  be  by  while 
she  stayed  with  me;  and  after  that  I  withdrew, 
and  captain  Atkins  together;  he,  as  soon  as  1 
was  out,  stepped  io  to  the  Lords  again,  and  (as 
I  understood  afterwards)  desired  the  keeper 
might  have  orders  for  bis  coming  to  me^  upon 
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bis  suggestion  to  the  lords,  be  would  bring  me 
to  con  less,  which  was  granted  lie  should;  end 
so  I  was  recarried  to  prison,  and  remained 
there  till  Friday  the  8th  of  November,  without 
having  beard  from,  or  seen  any  person,  saying 
iny  sister  who  came  to  me  the  day  before,  and 
remained  in  the  room  half  a  quarter  of  an  hour, 
with  captain  Richardson. 

Friday  morning,  being  the  8th  of  November, 
captain  Atkins  comes  up  to  my  chamber  (with 
captain  Richardson,  m  whose  bouse  I  still  re- 
mained), and  finding  me  in  bed,  throws  open 
the  curtain,  and  bids  ms  good*morrow  ;  I  see- 
ing who  it  was,  leaped  out  of  the  bed,  and  re- 
turning his' good-morrow,  catted  to  captaia 
Richardson,  who  was  going  down  stairs  again, 
and  prayed  I  might  speak  a  word  with  him, 
and  so.  taking  him  into  the  nett  room,  For 
Cod's  sake,  says  I  to  htm,  don't  leave  me  alone 
with  this  man,  who  having  already  sworn  falsely 
against  me,  will,  for  aught  I  know,  go  back  to 
the  lords,  and  swear  any  thing  more  he  lists; 
capt.  Richardson  answered,  The  lords  had  di- 
rected be  must,  and  he  must  he  alone  with 
fou:  Ob !  pray,  says  1,  suffer  it  not,  for  I  tow 
.  won't  speak  one  word  to  him  alone.  Not- 
withstanding this,  captain  Richardson  pulled  to 
the  door,  and  left  us  both  together,  promising 
to  return  immediately.  The  door  was  not 
sooner  shut,  and  captain  Richardson  gone  than 
captain  Atkins  wringing  his  bauds,  and  crying 
with  the  tears  upon  bis  face,  said  to  me,  Oh ! 
Mr.  Atkins,  we  are  both  undone !  How  un- 
done? says  I,  Oh  Lord !  says  be,  there's  a  man 
come  to  town  last  night,  lay  at  Mr.  secretary 
Williamson's,  was  examined  two  hours  by  the 
kiug,and  has  sworn  positively  against  yon,  That 
you  were,  or  were  to  have  been  at  the  murder  of 
sir  £.  Godfrey ;  I  am  not,  says  he,  very  perfect 
whether.  Well,  says  I,  God  bless  him  :  Bui 
how  pray,  are  you  undone  ?  It  is  I  am  so,  if 
this  be  true :  Says  be,  (still  crying,  and  laying 
bis  hand  upou  his  breast)  I  am  undone.  That's 
true  indeed,  says  I,  your  guilt  npou  your  con- 
science, in  bringing  this  falsely  upon  me,  has 
undone  you  to  the  purpose.  But,  pray,  who  is 
this  man?  Do  you.  know  bim?  I  don't  know 
his  name,  says  he,  nor  ever  saw  him  but  once 
before,  and  that  was  in  Essex  buildings ;  the 
woman  of  the  house  being  arrested  where  we 
were,  he  and  I  rescued  her  from  the  bailiffs. 
It  is  strange,  says  I,  he  should  come  and  en- 
quire for  you  and  find  yon  out  as  soon  as  ever 
he  came  to  town,  and  yon  not  know  him,' nor 
ever  saw  him  but  once.  It  is  so  says  he;  he 
came  to  roe,  to  enquire  about  a  gentleman  we 
had  business  with  before  he  went  out  of  town. 
Well,  I  answered,  I  can't  help  what  he  has  done; 
I  thank  you  for  all  this,  but  won't  doubt,  if 
twenty  swear  against  me,  I  shall  appear  inno- 
cent, I  am  sure  I  shall,  to  the  last  moment  of  my 
life.  Pray,  Mr.  Atkins,  saVs  he,  consider  of  it: 
My  uncle,  Phil.  Howard,  bid  me  come  to  you, 
to  ttll  you  of  it,  and  pray  confess.,  before  it  is 
too  late, -and  you  repent  you  did  not;  there  is 
nothing  can  hurt  you,  but  your  fortune  may  be 
made  by  it;  and  what  need  you  oart  for  your 


master?  Pray,  says  I,  why  don't  you  as  well 
ask  me  to  forego  my  salvation?  a  Thousand 
deaths  shall  not  extort  a  lye  from  < me;  and 
you  know  1  can  say  nothing  t  pray,  consider 
you  of  it,  and  repair  the  injury  you  have  done 
me,  as  well  as  you  can.  In  the  middle  of  our  dis- 
course, walking- together  iu  the  room,  be  sud- 
denly stood  still,  and  turning  toward  me,  Yon 
did  not  tell  me,  says  he,  your  master  had  a  bouse 
at  Roan,  in  France,  neither,  did  you  ?  Ob  strange ! 
says  I;  why,  have  you  sworn  that  too?  no, 
not  I,  replied  be,  what  should  I  swear  it  for  ? 
but  you  told  me  so.  At  which,  being  greatly 
surprised  and  amazed,  I  could  not  presently 
say  any  thing  to  him,  and  while  I  was  sileot 
he  goes  on.  And  you  know,  says  be,  you  de- 
sired me  to  impeach  your  master  about  this 
murder,  because  he  should  keep  it  off  from  the 
duke  of  York.  Oh!  Lord  of  Heaven  1  says  I, 
and  have  you  deposed  that  too  ?  no,  not  I,  says 
he ;  what  should  I  swear  it  for  ?  but  you  know 
you  told  me  so.  Mr.  Atkins,  says  1,  you  are 
the  greatest  villain,  and  worst  man  in  the 
world,  and  I  am~4ure  you  will  repent  the 
cursed  mischief  you  have  endeavoured  to  do 
me,  by  your  damned  false  invent  ion  and  oaths: 
and  while  I  was,  after  this  sort,  talking  to  bins, 
he  interrupted  roe,  bidding  me  consider  of  it 
against  the  afternoon,  when  lie  said  I  should 
be  called  for  before  the  Committee  of  Lords; 
and  so  took  bis  leave,  and  «eat  away. 

In  the  afternoon  of  the  said  Friday,  being 
the  8th  of  November*  1678,  capt.  Richardson 
sent  for  me  out  of  my  chamber,  and  causing  a 
pair  of  irons  to  be  put  upon  my  legs,  be 
searched  me,  and  took  what  papers  be  lound 
in  my  pockets,  into  his  possession,  and  imme- 
diately carried  me  to  the  Committee  of  the 
same  Lords  as  before  at  my  lord  privy-seal's 
chamber,  adjoining  to  the  parliament-boose ; 
where  having  waited  without  some  time,  the 
Lords  seut  for  me  into  the  room,  where  I  found 
a  persoo  standing  on  the  far  side  of  the  table, 
with  a  blackish  peniwig,  and  a  campaign 
coat  (and  whom  I  since  understand  to  be  Mr. 
Bedlow);  he  came  toward  me  at  my  coming 
in,  looked  me  earnestly  in  the  face,  saluted  me, 
which  I  returned, and  so  went  again  to  the  far- 
ther side  of  the  table ;  and  these  questions  were 
asked  and  thus  answered : 

LA.  Sheflibuty.  Mr.  Atkins,  do  you  know  this 
gentleman  ? 

&  Atkins.  No,  my  lord,  I  don't  know  I  ever 
saw  bim  in  my  life. 

Bedlow.  I  believe,  Sir,  I  have  seen  you 
somewhere,  I  think,  but  cannot  tell  where:  I 
don't,  indeed,  remember  your  face. 

D.otBttcktagkam.  Is  this  the  meo,  Mr.  Bee- 
low  ?  (Pointing  to  me.) 

Bedlow.  My  lord,  I  caa't  swear  this  is  he ; 
'twas  a  young  man,  and  he  told  me  bis  name 
was  Atkins,  a  clerk,  belonging  to  Derby* 
House,  but  I  cannot  swear  this  m  the  same 
person. 

Ld.  London.  Where  were  you,  Mr.  Atkins, 
ooMonday  the  14th  of  Oct,  last,  between  nine 
and  ten  at  night? 
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8.  Atk.  I  cen't  veil  remember,  my  lord,  but 
I  suppose  at  liarne,  for  I  am  se!4om>  out  at  that 
time  of  night.  • 

Ld.  London.  Were  you  in  the  Pall-Mall,  or 
that  w«y,  that  you  remember  ? 

5.  Atk.    No,  my  lord,  I  believe  verily  not. 

[Hereupon,*  the  gentleman,  Mr.  Bedlow,  was 
ordered  to  withdraw  ;  and  my  lord  Shafts* 
bury  calling  me  to  him,  said  ro  roe ;] 

Ld.  Skuft§bury.  Mr.  Atkins,  if  you  are  in- 
nocent, you're  the  mokt  unfortunate  wretch  liv- 
ing. Pray  attend  to'* hat  I  say ;  I  assure  yoo, 
'tis  good  newB  for  you.  There  remains  but 
one  war  in  the  world  to  save  thy  life,  and  that 
I  would  have  you  make  use  of;  and  you  may 
do  it  without  injury  to  yourself,  if  you  will: 
Confess  all  you  know,  and  make,  a  discovery  of 
rtbia  matter,  and  your  life  shall  he  saved. 

S.  Atk.  My  lord,  had  i  any  to  make  ;  could 
I  say  one  word,  more  or  less,  in  this  matter; 
or  were  I  at  all  guilty  io  any  part  of  it,  I  sup- 
pose you'll  please  to.  believe,  that  the  horror  of 
my  conscience,  and  the  punishment  I  should 
justly  expect  fiotn  God  aud  roan,  for  sudh  of- 
fence, would  lead  aie  to  make  an  ingenuous 
confession,  io  save  my  own  life,  that  I  might 
thereby  get  time  to  repent,  and  beg  forgiveness 
from  God  Almighty.  But  as  1  am  innocent  io 
every  pare  of  what  is  said  about  me,  I  hope 
you'll  neither  advise  or  desire  me  to  go  ahout 
to  wrong  uiy  conscience,  or  stain  my  soul,  to 
endeavour  to  live  a  few  moments  in  this  world, 
mid  to  avoid  death  for  a  time,  which  will,  at 
length,  overtake  every  body.  I  assure  your 
lordships,  my  prayers  are  to  God  Almighty,  to 
give  roe  grace  and  strength  to  go  through  to 
the  last,  and  rather  buffer  a  thousand  deaths, 
than  as  much  as  tell  a  solemn  lie  to  the*  preju- 
dice of  anv  person. 

t  JLd.  Shafts  Then  I  tell  you  what,  Mr.  At- 
kins,  and  that  I  ne'er  said  to  you  before ;  since 
yoo  are  so  gallant,  I  assure  you,  you'll  either 
be  hanged  or  knighted  ;  if  the  Papists  rise  and 
cut  onr  throats,  you'll  he  knighted ;  if  not,  you'll 
be  hanged,  Here's  first  what  you  said  to  Mr. 
Atkins,  and  then  this  gentleman**  oath,  which, 
(hough  not  positive,  yet  with  such  circum- 
stance* against  you,  as  I  doubt,  whether  a  jury 
in  this  case,  won't  fjnd  you  Guilty  ;  besides 
ether  collateral  circumstances  there  may  be : 
And  emvther  thuig  there  is,  that  there  are  se- 
veral others,  well  known  to  this  Mr.  Bedlow,  to 
have  been  concerned  in  it. 

D.  Buck,  And  are  here  in  the  Bouse,  in 
custmiy. 

Ld.  Shaft tb.  And  if  one  of  those  swear  you 
were  in  it,  all  the  world  cannot  save  you. 

S.  Atk.  My  lord,  my  prayers  are  and  shall 
be,  that  nne  person  may  but  be  detected  who 
was  really  in  the  murder,  and  I  am  sure  i  shall 
be  acquitted ;  and  I  cannot  suffer,  but  from 
the  thing's  being  misplaced. 

D.  Buck.  Oh,  he'll  confess  nothing,  he  ex- 
pects a  pardon. 

Ld.  Shafttb.  I'll  secure  him  from  that,  I 
warrant  joa;  chest's  three  hundred  to  one. 


8.  Atk.  My  lord,  I  expect  no  pardon,  but 
desire  death  when  1  am  found  to  deserve  it:  I 
have  nothing  to  trust  to  but  my  innocence,  next 
to  the  goodness  and  justice  of  God  Almighty, 
to  whom  I  commit  myself. 

[After  this  I  was  directed  to  withdraw,  and 
the  Keeper  ordered  to  carry  me  back  to 
prison,  which  was  accordingly  done.] 

Memorandum,  The  Deposition  made  this 
8tb  of  November,  1678,  before  the  Lords  of 
thjs  Committee,  by  Mr.  Bedlow,  concerning 
this  matter,  hereafter  follows  in  the  express 
vtords  thereof;  as  they  were  reported  by  the 
said  Committee  to  the  House  of  Lords,  andLen- 
tered  in  their  Journal  Book,  viz. 

"  Die  Mortis,  12  Novembrit,  1678. 

"The  Examinations  taken,  November  the 
8tb,  1678,  at  the  Committee  of  Lords,  for 
enquiring  into  the  Murder  of  Sir  Edmund- 
bury  Godfrey,  were  read  as  follows : 

"  William  Bedlow  being  sworn  in  the  Lords* 
House,  was  called  in  and  examined,  saith  on 
his  oath,  That  this  examinant  being  treated 
with  by  Mr.  Leefaire  and  Mr,  Welch,  who  are 
two  Jesuits,  about  the  beginning  of  Oct.  last, 
they  offered  him  a  reward  of  4,000i.  if  he  would 
be  one  of  the  four  or  six  that  should  kill  a  mail 
that  was  a  great  obstacle  of  tbeir  design ;  he, 
this  deponent,  promised  to  be  one  to  do  it, 
upon  their  giving  him  notice.  Afterwards  (viz. 
the  Friday  before  sir  Edraundbury  Godfrey  was 
missing)  Mr.  Leefaire  met  him,  this  deponent, 
ahout  four  o'clock,  in  Grays-Inn-Walks,  and 
appointed  to  meet  him  again  in  the  same  place 
about  tour  o'clock  the  next  day,  to  do  that  bo> 
siness :  That  upon  taking  the  Sacrament  to  do 
it,  he,  this  deponent,  should  have  the  money 
paid  to  himself,  or  any  friend  he  should  name  j 
hut  lie,  this  deponent,  not  liking  the'  design, 
failed  of  meeting  him  :  The  next  night  after, 
being  Sunday,  he  met  Mr.  Leefaire,  again,  by 
accident,  in  Fleet-street,  going  into  Red-lion- 
court,  about  five  o'clock ;  Mr.  Leefaire  the* 
desired  him  not  to  fail  of  meeting  him  the  next 
night  (being  Monday)  about  the  same  hour,  at 
the  Palsgrave's -head  tavern,  that  lie  might  em* 
ploy  this  deponent  in  some  other  special  busi- 
ness ;  but  this  deponent  came  rarer  than  the 
time  appointed,  and  so  failed  to  meet  him 
there,  but  left  word  at  the  bar  of  that  tavern, 
that  he  would  meet  him  at  eight  o'clock  in  the 
cloister  of  Somerset-house  court ;  and  accord- 
ingly, betwixt  eight  and  nine  o'clock,  this  de- 
ponent came  thither  and  found  Leefaire  walk- 
ing there,  who  said,  he  had  stayed  almost  an 
hour  for  him;  they  passed  the  time  there 
about  half  an  hour,  Leefaire  telling  him  how 
much  the  Church  of  Rome  and  the.  Pope  were 
obliged  to  him,  and  what  rewards  he  should 
have  for  his  secrecy  and  fidelity  to  them. 

"  Afterwards  he  desired  him,  this  deponent, 
to  walk  into  the  midst  of  the  court,  where  he, 
the  said  Leefaire,  might  say  something  to  this 
deponent,  and  nobody  over-bear  it;  and  there 
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he  told  this  deponent,  that  tbe  person  whom  he 
«va«  to  kill,  was  killed,  and  hi*  body  then  lay 
in  Somerset-House  ;  and  that  be  did  believe, 
.that  the  excuse  which  this  deponent  had  made 
him  before,  for  not  coming  to  the  murdering  of 
him,  was  real;  and  that  he  knew  his  fidelity 
was  such,  that  he  should  have  half  the  reward, 
'if  he  would  help  to  carry  the  body  to.  a  place 
where  they  had  chose  to  lay  him. 

"  This  deponent  asked  to  know  first.  Who 
were  to  be  the  persons  that  were  to  go  with 
hint?  Leefaire  told  him,  they  were  himself,  Mr. 
Walsh,  the  lord  BelUsis's  gentleman,  Mr.  At- 
kins (Pepy»'s  clerk,)  and  one  that  he  bad  often 
seen  in.  tbe  queen's  chapel :  Then  Leefaire 
brought  tins  .deponent  by  the  hand,  in  the 
,  dark,  through  the  entry,  unto  that  room,  which 
*  he  shewed  '  the  duke  of  Monmouth,  and 
knocked  softly  with  his  finger  at  the  door ;  and 
when  it  was  opened,  Leefaire  led  this  deponent 
into  it,  which  was  dark ;  Leefaire  then  pulled 
a  dark  lanthorn  from  under  his  coat,  and 
shewed  a  small  light  iu  the  room,  wuere  this 
deponent  saw  the  persons  he  before-mentioned : 
of  whom  this  deponent  knew  Letfaire.  Mr. 
Walsh,  and  the  other  person  he  saw  often  in 
the  chapel;  and  the  other  two  owned  them* 
selves,  the  one  to  be  the  lord  Bellusis's  servant, 
and  the  other  to  be  Mr.  Atkins  (Pepys's  Clerk). 
.  "And  this  deponent  .saith,  That  they  did 
agree  to  carry  the  body  in  a  chair  to  the  comer 
pf  Clarendon-house,  and  there  to  put  him  in  a 
coach,  to  carry  him  to  the  place  where  he  was 
found.  Having  concluded  this,  they  agreed  to 
parry  him  off  at  eleven  of  the  clock  the  same 
night:  Then  some  of  them  fuming  about,  they 
Ihrowed  off  a  cloak  that  lay.  upon  him,  and 
shewed  this  deponent  the  hody.  This  depo- 
nent asked  them,  who  it  was  ?  They  told  him, 
it  was  an  old  man,  that  belonged  to  a  person 
of  quality,  who  had  taken  some  examinations 
tending  to  the  discovery  of  their  design.  This 
deponent  asked  them  further,  Why  it  was  not 

5 roper  to  kill  the  person  of  quality  himself? 
'hey  answered,  No ;  for  this  man  had  the  ex* 
animations  in  his  own  custody  ;  and  that  their 
design  of  getting  him  thither,  was  to  set  him  to 
send  for  them  by  fair  means  or  foul,  and  then 
they  did  not  question,  but  tbe  next  examina- 
tion would  be  so  contrary  to  that,  that  it  should, 
upon  their  trials,  appear  two  several  stories ; 
and  when  they  should  he  brought  to  trial,  upon 
the  latter  examination,  they  would  produce  the 
fjrmer  to  contradict  it,  that  it  might  seem  par- 
tiality to  the  world  :  Upon  which  reasons,  this 
deponent  seemed  satisfied,  and  asked  them, 
Where  they  killed  him  ?  they  told  him  at  So- 
mersetrhouse.  Then  this  deponent  begged  par-, 
don  for  half  an  -hour,'  and  he  would  wait  upon 
them  again ;  but  this  deponent  went  away, 
and  came  no  more;  But  the  next  day,  about 
eleven  of  the  clock,  this  deponent  met  Lve- 
-  faire  by  accident,  crossing  Lincoln VInn-Fields, 
and  then-  they  went  together  unto  the  Grey- 
hound tavern  in  Fleet-street ;  Leefaire  (putting 
bis  cane  up  to  bis  nose)  said,  He  had  something 
to  say  to  him :  Leefaire  there  charged  ihis  de- 
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ponent  for  not  coming  the  last  night,  according 
to  his  promise;  this  deponent  told  him,  He 
was  not  willing  to  come,  because  he  knew  the 
person:  Leemire  then  asked  him,  Who  it  was? 
This  deponent  told  him,  it  was  justice  Godfrey ; 
Leefaire  then  acknowledged  it  was  so,  and  he 
was  willing  to  dispense  with  this  deponent's 
not  coming,  if  he  would  assure  him  of  his  fide- 
lily; 

"  This  deponent  then  asked  leefaire,  How 
they  got  him  thither,  and  where  they  found 
him  ?  Leefaire  told  him,  That  himself,  Walsh, 
end  the  lord  Bellasis's  gentleman,  met  him  by 
the  King's- Head  inn,  in  the  Strand,  crossing 
the  street,  in  the  evening,  before  five  of  the 
clock,  and  told  him  that  if  be  would  please  to 
go  with  them  so  far  as  Strand-Bridge,  they 
wouhfbring  him  to  a  place  near  St.  Clement's 
church,  where  there  were  a  compauy  met,  prin- 
cipal plotters  of  that  design,  against  the  king, 
and  there  (if  he  would  go  presently)  he  might 
take  them,  and  the  principal  of  their  papers; 
lie  answered,  That  he  thought  it  not  conve- 
nient to  go  himself,  but  he  would  send  bis  war- 
rant,* and  the  constable :  They  told  him,  If  be 
did  make  so  much  delay,  they  might  be  gone } 
and  that  if  he  would  walk  up  so  tar  as  Strand- 
Bridge,  one  of  them  Would  30  and  call  a  con- 
stable to  him  there,  and.  he  might  give  his  order 
presently :  Whereupon,  he  walked  with  them 
w>  far  as  Somerset-house',  end  there  they  made 
a  halt:  They  told  him,  it  would  be  less  ob- 
served, if  he  walked  m  Somerset-  boose,. than  to 
stand  in  the  street;  and  thereupon,  two  of 
them  walked  in  with  him,  and  the  other  pre- 
tended to  go  call  a  constable ;  and  when  they 
had  walked  a  turn  or  two  in  the  conn,  two 
more  persons  came  forth,  and  shewed  him  iato 
a  room,  and  when  they  had  him  secure  there, 
they  held  a  pistol  to  him,  threatening,  if  he 
made  a  noise,  they  would  shoot  him,  hut  if  be 
would  answer  their  expectations,  they  would  do 
him  no  harm.  Then  they  asked  bim  to  send 
for  those  examinations  he  bad  taken  about 
those  that  were  committed;  he  answered, 
They  were  not  ia  his  power,  for  be  bad  seat 
them  to  Whitehall.  Upon  that,  and  refusing 
to 'answer  other  questions,  they  seised  bun, 
and  stifled  him  with  a  pillow,  and  so  they 
thought  he  had  been  dead ;  but  coining  into  the 
room  some  time  after,  tbey  found  bun  streg* 
KJing,  and  then  thev  strangled  him  with  a  long 
cravat  (which  cravat  this  deponent  saw  the 
Monday}  at  night,  about  his  neck).  Then  this 
deponent  asked  Leefaire,  Why  they  carried  bun 
into  the  fields?  Or  what  they  designed  by  it? 
lie  answered,  tliat  they  had  made  a  wound  in 
his  body,  and  laicT  his  sword  by  him,  that  it 
should  seem  he  had  killed  himself;  and  that 
they  did  not  question,  that  the  discovery  of 
killing  bim  would  ever  have  been  made ;  nei- 
ther did  they  doubt,  but  that  their  design  would 
lave  iu  effect.  Then  Leefaire  told  this  depo- 
nent, That  us  be  would  be  answerable  to  Christ 
Jesus,  at  the  last  da  J*  he  should  he  faithful  to 
the  cause ;  and  to  they  paried. 

"  The  same  time,  Mr,  Atkins  being  called  in 
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.before  Mr.  Bedlow,  Mr.  Bedlow  saitb,  That  lie 
is,  in  all  things,  very  like  the  person  he  saw  in 
the  room  with  sir  £dmundbury  Godfrey's 
dead  body ;  and  he  doth  verily  believe  it  was 
him  that  owned  himself  to  be  Pepys's  clerk* 
but  because  he  oever  saw  him  before  that  time, 
be  cannot  positively  swear.,  it,  but  he  doth 
verily  believe  him  to  be  that  man." 

On  Friday,  the  aforesaid  8th  of  Nov.  in 
the  evening,  I  was  brought  back  to  prison  in 
'      \  (which  I  kept  on  till  the  Monday  follow 


ing,  but  were  then,  by  the  favour  of  captain 
Richardson,  taken  off),  and  remained  that 
night  in  capt  Richardson's  house;  the  next 
day  was  removed  thence  into  the  Press-yard, 
where  I  continued  kept  very  close  till  Monday 
the  lltb  of  November,  1678. 

Monday  morning  being  the  11th  of  Nov. 
capt.  Atkins  made  me  a  second  visit,  and  saluting 
me  with  the  good-morrow,  asked  if  I  had  been 
before  toe  Lords  ?  I  told  him,  Yes  I  was,  last 
Friday,  and  saw  a  person  there  I  knew  not, 
nor  he  me,  nor  did  be  swear  any  thing  (that  I 
knew)  against  me :  Ay,  says  be,  but  he  has 
since  that,  in  the  House  of  Commons,  on 
Saturday  night,  swore,  that  you  were  at  So* 
meraet-bouse  when  sir  £•  Godfrey's  body  lay 
there;  and  my  uncle,  Phil.  Howard,  bid  me 
come  to  you,  to  tell  you  of  it,  tha(  you  may 
consider,  and  confess  "what  you  know  before  it 
be  too  late.  After  which  sort  be  earnestly 
seemed  to  press  me  to  say  somewhat.  I  told 
,  biro,  My  last  breath  (if  I  suffer)  must  and  shall 
agree  with  what  I  said  at  first,  of  my  being 
unable  to  say  any  thing  of  this  whole  matter, 
more  than  the  unborn  child.  Pray,  capt.  At- 
kins, who  is  this  man?  Why,  says  he,  bis 
name  is  Bedlow.  Who  is  he,  pray  ?  Is  he  a 
man  of  any  good  fame  ?  No,answered  he,I  think 
of  no  very  good  fame.  Do  you  know  him, 
pray  ?  Yes,  says  he,  I  have  known  him  three 
or  four  months,  but  have  no  very  great  ac- 
quaintance-with  him  (observe,  he  at  first  told 
me,  he  never  saw  him  but  once).  Pugh,  says 
he,  I  do  not  believe  a  word  he  says ;  they  are 
all  shams ;  he  is  certainly  hired  by  those  that 
did  it.  Do  you  think  so,  says  I  ?  Ay,.  ay» 
says  be,  trouble  not  yourself  about  it.  And 
so  he  took  his  leave  of  me ;  telling  me,  he  be- 
lieved I  should  be  called  again  before  the 
Lords. 

The  next  day  morning,  being  Tuesday  the 
12tb  of  November,  four  gentlemen  of  the 
House  of  Commons  came  to  me  to  Newgate 
(two  of  whom  only  I  knew,  Mr.  Sacheverel, 
and  col.  Birch),  and  having  sent  for  me  to 
them  in  capt.  Richardson's  house,  they  told 
me  the  occasion  of  their  coming^  and  iii  what 
a  desperate  posture  my  life  lay  in,  so  as  there 
seemed  no  possibility  to  expect  the  saving  of  it, 
but  by  pouring  myself  out  in  a  confession  to 
them :  and  so  aggravated  the  murder,  with  its 
(indeed)  ill  circumstances,  and  asked  me,  what 
I  had  to  say  ?  I  first  told  them,  I  heartily  wish> 
ed  I  could  give  them  any  light  in  it,  I  should 
deem  myself  very  happy,  to  be  so  enabled  to  ac- 
voi.  VI. 


quit  myself  of  the  duty  I  owe  to  his  majesty, 
and  the  interest  of  this  nation ;  but  I  waa 
purely  innocent,  and  whatever  hath  been  sworu 
against  me  (let  it  be  more  or  less,  and  by  more 
or  fewer  hands),  might  with  the  same  truth  be 
sworn  against  a  man  who  never  was  on  this  side 
York  :  So  desiring  their  patience,  I  briefly  run 
over  to  them  what  had  bappeued  at  my  several 
examinations  before  the  Lords.  They  asked 
me  then,  Whether  I  knew  one  Welch,  or 
Prichard  ?  I  told  them,  No,  nor  ever  heard 
of  them  that  I  remembered.  Whether  I  re- 
membered no  circumstance  on  Monday  about 
a  dark  lanthorn  ?  My  answer'  was,  No;  that 
I  had  not  seen*  one,  as  I  remembered,  many 
months.  Whether  I  was  not  then  at  Somerset- 
house?  I  said,  Ne:  neither  then,  nor  any 
time  before  or  since  in  my  whole  life.  How, 
and  where,  J  spent  my  time  the  Saturday, 
Sunday,  and  Monday,  the  IS,  ISth  and  14  of 
October  ?  I  answered,  I  could  not  presently 
tell,  but  could  soon  recollect.  They  told  mo, 
I  did  not  seem  to  have  so  ill  a  memory.  I  said, 
I  supposed  most  would  be  found  to  have  as  ill 
to  answer  such  a  question.  Some  other  Kttle 
questions  they  asked,  and  1  made  true  answers 
to,  though  not  to  their  satisfaction;  and  so 
they  left  me,  asking  me  over  again,  just  at 
their  departure,  very  seriously,  if  I  knew  any 
thing  of  the  murder,  or  the  plot  ?  I  avoVed 
with  several  asseverations,  I  did  nbt. 

a  Upon  my  returning  to  my  chamber,  I  con* 
sidered,  and  brought  to  my  perfect  remem- 
brance, how  I  had  passed  almost  every  hour 
of  those  aforesaid  three  days:  And  so  I  re- 
mained there  without  hearing  from,  seeing  or 
speaking  with  any  creature,  till  Thursday  the 
21st  of  November,  1678. 

On  Tuesday  morning,  being  the  19th  of 
November  fin  the  interval),  my  keeper  comes 
to  me,  and  bidding  me  rise,  and  dress  myself, 
which  I  accordingly. did,  he  pots  a  great  pair  of 
irons  on  my  leg,  and  told  me,  I  must  go  then 
to  have  my  trial  at  the  King*s-bencb  bar. 
Lord,  says  I,  I  wonder  I  had  no  forehand  no- 
tice of  it ;  I  have  no  witnesses  ready :  He  an* 
swered.  He  could  not  help  it,  but  go  I  must. 
After  I  had  been  ready  about  an  hour,  expect- 
ing  their  calling  me  down,  mv  keeper  comes  up, 
and  informs  me  of  the  mistake,  the  order  being 
for  one  Mr.  Staley  to  be  brought  op,  and  not 
me;  bot  that  on  the  morrow  I  should  prepare  ' 
to  go.  The  morrow  comes,  I  hear  nothing 
of  it. 

The  following  day,  being  Thursday  the  81st 
of  November,  my  sister  and  a  gentleman  of  my 
acquaintance  (haying  relation  to  the  law).  Mr. 
Hayes,  came  to  see  me  with  a  keeper,  by  or- 
der from  my  Lord-Chief-Jostice,  and  brought 
me  ill  news  of  what  Bedlow  had  sworn  against 
tne,  and  the  little  hopes  there  remained  of  sav- 
ing my  life ;  but  that  they  were  doing  ail  they 
could  for  me,  towards  the  making  my  defence, 
and  so  shewed  me  a  paper  they  had  drawn  up 
(by  collections  they  had  made  from  several 
people  in  whose  company  I  spent  the  time),  of 
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my  pasting  the  12ih  13th  and  14th  days  of  Oc- 
tober, which  agreed  with  what  I  had  done  in 
niy  memory  in  substance,  and  different  in  no 
essential  circumstance :  And  so  they  left  me, 
bidding  me  consider  what  I  bad  to  say,  for  that 
tny  trial  would  be  in  a  day  or  two. 

Accoidingly,  having  the  use  of  pen,  ink  and 
paper  giveu  me,  by  order  from  my  Lord-Cbief- 
Justice,  I  set  upou  drawing  up  in  writing,  what 
I  had  to  say  in  my  defence,  and  did  it  in  a  lit- 
tle time  as  well  as*  I  could.  In  the  mean  while 
*  grand  jury  was'  summoned,  and  a  bill  found 
against  me  at  the  King's- bench,  for  a  principal 
io  the  murder  of  sir  Edmondbury  Godfrey;  but 
{upon  what  occasion  I  know  not)  my  trial  came 
not  on  this  term.  Presently,  after  it  was  over, 
capt.  Richardson  sent  for,  and  took  from  me 
(by  order  I  suppose)  all  the  papers  I  had  drawn 
up  preparatory  to  my  trial,  and  carried  them 
(I  have,  great  reason  co  believe)  before  the  com- 
mittee of  Lords,  who,  I  suppose,  from  thence 
Wing  learnt  who  were  the  witnesses  I  should 
have  to  prove  the  expence  of  the  evening  on 
Monday  the  14th  of  October,  the  very  time  Mr. 
Bedlow  accuses  me  to  have  been  at  Somerset- 
bouse;  found  out  where  they  lived,  sent  for 
'  tbem  by  a  messenger  to  attend  them,  and  in 
Mr.  Bedlow*s  presence,  and  the  king's  counsel, 
having  pat  them  all  to  their  oaths,  examined 
them  distinctly  and  crossly,  about  all  they  could 
say  relatiug  to  me,  and  my  passing  my  time, 
where,  and  with  whom,  on  the  said  Monday 
night. 

I  remained  in  prison  till  the  following  term 
(two  sessions  of  gaol-delivery  havfng  passed), 
beginning  the  23d  of  Jan.  1679,  and  desisted 
from  moving  in  court  for  my  trial,  till  the  lat- 
ter end  of  it,  being  in  expectation  I  should  be 
brought  to  it  without  trouble  or  charge  to  my- 
self. 

But  finding  no  intention,  or  preparation  for 
it  from  the  Attorney-General  (whom  we  con- 
suited  in  it,  and  desired  not  to  oppose  as  in  our 
morion  in  court  for  atrial),  on  Thursday,  being 
the  6th  of  February,  a  motion  was  made  for  my 
being  tried  before  the  end  of  the  term,  and 
granted ;  the  king's  counsel  declaring  their  be- 
ing ready  on  his  part :  pursuant  thereto,  ano- 
ther motion*  was  made,  the  next  day,  being 
Friday,  for  my.  being  brought  to  the  bar  on  the 
morrow  after  to  be  arraigned,  io  order  to  my 
trial. 

Accordingly  on  Saturday  morning,  I  was 
brought  thither  and  arraigned  upon  a  bill 
found  against  me,  just  before  my  coming  to  the 
bar,  as  accessary  to  the  murder  of  sir  E.  God- 
frey :  After  the  Indictment  was  read,  I  asked 
the  court  when  my  trial  would  come  on  f  And 
was  answered  by  my  Lord-Chief- Justice,  that 
be  thought  ou  Monday :  Then  I  moved  his 


lordship  and  the  court,  that  a  rale  of  court 
might  be  granted  for  the  bringing  in  thither 
against  my  trial,  such  papers  as  were  in  the 
hands  of  either  of  the  secretaries  of  state,  clerk 
of  the  House  of  Lords,  or  recorder  of  the  city 
of  London,  relating  to  roy  affair;  and  bad  for 
answer,  that  it  was  not  proper  to  grant  a  role 
of  court  for  it;  but  they  doubted  not,  if  I  had 
the  Attorney-General  attended  about  it,  be 
would  see  I  should  receive  all  that  wasjoat  and 
fit  for  me  therein.  After  I  bad  done  speaking, 
my  Lord-Chief-Justice  asked,  if  I  was,  or  ever 
had  been  a  papist?  To  which  answering  No, 
I  waa  directed  to  withdraw,  and  so  went  beck 
to  prison. 

OnMondrty  morning  I  was  brought  again  to  the 
Bench-bar,  in  company  with  Mr.  Hill,  Green, 
and  Berry,  three  persons  accused  by  Mr. 
Prance,  as  actors  in  the  murder  of  sir  E.  God- 
frey, and  after  a  short  stay  there,  the  coort  di- 
rected I  should  be  carried  aside,  till  tbe  trials 
of  those  three  persons  were  over;  and  accord- 
ingly I  was  so.  About  three  of  tbe  clock  in 
the  afternoon,  their  trials  being  ended,  I  was 
called  to  the  bar,  and  my  Lord-CbaeCJaatice 
told  me,  their  trials  had  taken  tbem  op  so  much 
time,  and  it  being  so  near  the  end  of  the  term* 
I  must  lie  content  to  stay  till  tbe  sessions  for 
mine ;  and  so  asked  me  if  I  had  bail  ready,  end 
my  liberty  should  be  had  thereupon.  I  an- 
swered, 1  was  better  prepared  for  my  trial, 
than  with  bail,  and  insisting  upon  tbe  hardship 
I  had  endured  in  a  long  imprisonment,  earnest- 
ly begg^  for  my  trial.  His  lordship  told  me, 
their  business  could  not  all  be  put  off  for  mine, 
and  I  must  be  contented.  I  thereupon  was 
proposing  bail  to  the  court,  while  captain 
Lloyd,  one  of  my  witnesses,  stood  up  and  told 
tbem,  he  was,  and  bad  been  detained  a  consi- 
derable time  in  town  to  give  evidence  for  me, 
and  could  not  possibly  be  io  England  at  the 
next  sessions ;  which  I  also  backed  with  assur- 
ances, that  it  was  his  and  several  other  of  my 
witnesses  cases,  whose  occasions  indispensably 
called  them  away :  Upon  which,  tbe  morrow- 
morning,  very  early,  was  appointed  for  say 
trial,  and  so  I  was  directed  to  withdraw,  and 
went  back  to  prison. 

On  the  morrow-morning,  being  Tuesday,  tbe 
11th  day  of  February,  1679,  I  was  according- 
ly brought  to  the  bar,  and  arraigned  with  two 
Indictments,  one  as  principal,  tbe  other  as  ac- 
cessary to  the  murder  of  sir  Edmondbory  God- 
frey, and  after  a  very  full  hearing  of  toe  Evi- 
dence against  me,  and  being  suffered  to  say 
very  tfttXe  of  tbe  great  deal  of  matter  I  bad  to 
urge  in  my  defence,  the  jury  (who  were  all 
gentlemen  of  quality  of  the  county  of  Middle- 
sex), without  stirring  from  the  bar,  gave  their 
verdict  in,  Not  Guilty :  And  I  was  thereupon 
immediately  ordered  to  be  discharged* 
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The  Examination  of  Captain  William  Bedlow,  deceased,  relating 
to  the  Popish  Plot;  taken  in  his  last  Sickness,  by  Sir  Francis 
Northj  Chief  Justice  of  the  Court  of  Common-Pleas.  Together 
with  the  Narrative  of  Sir  Francis  North,  at  the  Council-Board: 
and  the  Letter  of  Sir  Francis  North,  to  Mr.  Secretary  Jenkins, 
relating  to  this  Examination.  Perused  and  signed  to  be  printed* 
according  to  the  Order  of  the  House  of  Commons,  by  me, 
William  Williams,  Speaker,* 


The  Examthation  of  dipt.  Wjlli-av  Bbdlow, 
taken  upon  oath  before  the  Lord  Chief 
Justice  North,  at  Brirtol,  on  Monday  the 
10th  of  August,  1680. 

The  Examinant  saith,  That  the  duke  of  York 
hath  been  so  far  engaged  in  the  Piot,  as  he 
hath  seen  by  Letters  in  Cardinal  Barbarini's  se- 
cretary's Study,  that  no  part  that  hath  been 
proved  against  any  man  already,  that  hath  suf- 
fered, but  that  to  the  full  those  letters  have 
made  him  guilty  of  it ;  all  but  what  tended  to 
the  king's  death.  And  at  Rome  I  asked  Father 
Anderton,  and  Father  Lodge,  two  Jesuits, 
What-would  the  duke  do  with  his  brother  when 
he  was  king  ?  and  they  answered  me,  They 
would  find  a  means  for  that ;  they  would  give 
-him  no  trouble  about  it.  Then  1  told  them,  I 
believed  the  duke  loved  his  brother  so  well,  he 
would  suffer  no  violence  to  be  done  to  him  : 
they  said,  No ;  if  the  duke  could  be  brought 
to  that,  as  he  had  been  religiously  to  every  thing 
else,  they  might  do  their  work ;  their  other  busi- 
ness was  ready  ;  and  they  mijjht  do  it  present- 
ly. But  they  knew  they  could  not  bring  him 
to  that  point,  but  they  would  take  care  for  that 
themselves.  The v  had  not  begun  with  him,  to 
leave  him  in  such  scruples  as  that,  but  they 
would  set  him  into  his  throne,  and  there  be 
should  reign  blind- fold  three  or  four  days  ;  for 
they  had  settled  soroe,they  should  pitch  the  ac- 
tion upon,  should  clear  their  party,  and  then 
should  fly  upon  them  with  the  sword  of  re- 
venge. 

And  this  Examinant  doth  further  add,  That 
the  queen  is  not,to  this  examinant*s  knowledge, 
nor  by  any  thing  that  he  could  ever  find  out, 
anyway  concerned  in  the  murder  of  the  king, 
but  'barely  by  bet  letters  consenting  and  pro- 
mising to  contribute  what  money  she  could  to 
the  in  trod  ucrng  the  Catholic  Religion .  Nay,  i  t 
was  a  great  while,  and  it  made  her  weep,  l>e- 
fore  she  could  be  brought  to  that. 

Aug.  16, 1680,  William  Bedlow. 

(Coram  Me,)  Fha.  Noeth. 

*  Bedlow  having  been  so  remarkable  a  wit- 
ness in  the  several  Trials  of  the  Popish  Plot,  it 
is  thought  proper  to  insert  here  what  he  de- 
clared upon  oath  to  the  Lord  Chief  Justice 
North,  tour  days  before  hit  death,  (which  hap- 
peaed  August  20, 1680. 


The  Narrative  of  sir  Fravcis  Nortii,  Lord 
Chief  Justice  of  the  Common- Pleas,  at  the 
Council  Board. 

At  my  first  coming  to  Mr.  Rumsey's  house, 
where  I  whs  to  lodge  at  Bristol,  upon  Monday 
the  16th  day  of  August  iu  the  afternoon,  being 
the  first  day  of  the  assizes,  sir  John  Knight  came 
to  me,  and  said,  That  Mr.  Bedlow  lay  danger- 
ously ill  of  u  fever,  and  bad  little  hopes  of  lite  ; 
and  desired  that  I  would  jyve  him  a  visit,  that 
he  might  impart  something  of  great  conse- 
quence to  me  before  bis  death.  1  told  hioj,  1 
would  give  him  a  visit  that  night  after  supper, 
about  nine  o'clock,  if  I  might  be  satisfied  of 
two  .thing3  :  1.  That  there  was  no  infection 
in  his  distemper  ;  2.  That  the  time  would  not 
be  inconvenient,  but  he  might  discourse  to  me 
without  prejudice  to  his  condition.  After  a 
little  while,  two  physicians  came  to  me,  aod 
assured  me,  that  there  was  no  danger  of  infec- 
tion, and  that  the  time  I  had  appointed  would 
be  most  proper ;  for  commonly  he  took  (us 
repose  in  the  afternoou,  and  at  nine  o'clock  lie 
would,in  all  probability,  be  refreshed,  and  fit  to 
discourse  with  me.  Thereupon,  1  declared  my 
resolution  of  going,  and  desired  the  company  of 
the  two  sheriffs,  and  my  brother,  Roger  Noith, 
and  appointed  my  marshal,  William  Janes,  to 
go  with  roe  .  As  we  were  upon  the  wav,  Mr. 
Grossman,  a  minister  in  that  city,  told  me, 
Mr.  Bedlow  had  desired  him  to  come  with  roe 
to  him  :  1  said,  It  was  very  well,  and  I  should 
be  glad  of  his  company.  Whereupon  we  went 
all  together :  and  being  come  into  the  room 
where  Mr.  Bedlow  lay,  I  saluted  him,  and  said, 
I  was  extreme  sorry  to  find  him  so  ill ;  I  came 
to  visit  him  upon  his  own  desires  :  I  did  ima- 
gine he  had  something  to  impart  to  me,  as  a 
privy-  counsellor,  and  therefore  if  he  thought 
fit*  the  company  might  withdraw.  He  told 
me,  that  needed  not  yet,  for  he  had  much  to  say 
which  was  proper  for  the  company  to  hear  : 
and  having  saluted  the  Shenifs,  and  Mr.  Cross*- 
man,  he  discoursed  to  this  purpose. 

That  he  looked  upon  himself  as  a  dying  man, 
and  found  within  himself  that  he  could  not  last 
lon^  but  roust  shortly  appear  before  the  Lord 
of  Hosts,  to  give  an  account  of  ail  his  actions. 
And  because  many  persons  had  made  it  their 
business  to  baffle  and  deride  the  Plot,  he  did, 
for  the  satisfaction  of  the  world,  there  declare 
upon  the  faith  of  a.  dying  man,  and  as  he  hopejf 
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for'salvation,  That  whatever  he  had  testified 
concerning  the  plot,  was  true ;  and  that  he  had 
wronged  no  man  by  his  testimony,  hot  had 
testified  rather  under  than  over  what  was  truth; 
that  he  had  nothing  lay  upon  his  conscience 
upon  that  account;  that  he  should  appear 
cheerfully  before  the  Lord  of  Hosts,  wbicn  he 
did  verily  believe  he  must  do  in  a  short  time. 
He  said,  he  had  many  witnesses  to  produce, 
who  would  make  the  plot  as  clear  as'  the  sun  ; 
c\nd«  he  had  other  things  to  discover,  which 
were  of  great  importance  to  the  kiug  and  the 
country.  Hereupon,  he  making  some  pause,  I 
told  him.  The  plot  was  so  evidently  made  out 
that  no  reasonable  man,  no  protestant;  I  was 
sure,  could  doubt  of  the  truth  of  it:  but  he 
ought  not  to  have  concealed  any  thing  that 
concerned  the  king  so  highly  ;  he  ought  to 
discover  his  whole  knowledge  in  matters  of 
treason,  that  traitors  may  be  apprehended  and 
secured,  who  otherwise  may  have  opportunity 
to  execute  their  treasonable  designs.  To  this 
he  replied,  That  much  of  that  which  he  had 
*  not  discovered,  was  to  corroborate  his  former 
testimony*  that  he  had  concealed  nothing  that 
was  absolutely  necessary  to  the  king's  preser- 
vation ;  that  he  thought  it  not  fit  to  accuse 
more  persons,  till  he  had  ended  with  those 
whom  he  had  already  accused.  He  expressed 
great  grief  and  trouble  at  the  condition  of  his 
poor  king  and  country,  (so  he  termed  them) 
whom  he  knew  at  that  time  to  be  in  imminent 
danger  from  the  Jesuits,  who  had  resolved  the 
king's  death  ;  and  be  was  sure  they  would 
spare  him  no  longer  than  he  continued  to  be 
kind  to  them.  He  said,  he  was  privy  to  their 
consultations  at  Salamanca  and  Valladolid, 
where  they  used  to  observe  the  favourable  con- 
juncture they  had  to  introduce  their  religion 
jnto  England  ;  which  consisted  in  their  having 
n  bead,  who  must  be  set  up,  whatever  came  of 
it ;  and,  if  they  let  slip  that  opportunity,  they 
should  never  have  such  another ;  for  without  a 
head,  they  could  do  nothing.  He  said  further 
lie  knew  the  wickedness  and  resolution  of  the 
Jesuits ;  they  struck  at  nothing  to  compass  their 
own  ends  :_ihey  had  attempted  to  poison  him, 
but  he  bad  escaped. 

When  he  had  finished  this  discourse,  (which 
lasted  about  a  quarter  of  an  hour)  I  asked  him, 
rt  the  company  should  now  withdraw?  And 
lie  said,  Yes;  and  ordered  his  nurses  to  go 
out,  and  only  his  wife  to  stay  to  tend  him : 
and  thereupon,  all  went  out,  saving  Mrs.  IJed- 
Jow,  myself,  ami  my  servant  William  Janes. 
Then  I  told  him,  I  thought  it  convenient  that 
what  he  should  then  say  nnto  me,  should  he 
upon  oath  :  he  replied,  that  it  was  necessary 
U  should  be  so;  and  called  for  a  bible  ;  but 
my  servant  having  brought  a  book  with  him, 
administered  the  oath  to  biro ;  aod  laying  his 
paper  upon  a  chair  by  the  bedside,  writ  down 
his  deposition  as  he  delivered  it. 

When  Mr.  Pedlow  had  concluded,  and  said, 

1   That  was  all  he  bad  to  inform  me  of,  I  took 

the  paper,  and  read  it  over  distinctly  to  him, 


and  he  approved  it,  and  signed  it,  laying  the 
paper  upon  a  pillow. 

i  thought  it  not  fit,  considering  bis  condi- 
tion, to  perplex  him  with  questions,  bnt  took 
his  information  as  he  offered  it,  and  held  no 
discourse  with  him  when  tlie  company  was 
withdrawn,  hut  concerning  the  true  setting 
down  his  depositions ;  and  when  he  seemed  to 
be  weary,  to  mind  him  of  taking  cordials, 
which  bis  wife  readied  to  him  as  he  desired 
them. 

The  next  day,  Mr.  Bedlow's  brother  came 
to  me,  and  told  me,  that  his  brother  desired  a 
copy  of  the  Deposition  he  made  before  me : 
but  I  told  him  1  bad  well  considered  it,  and 
could  not  give  him  a  copy  without  the  king's 
leave;  but  I  would  move  the  king  in  it,  and  if 
he  gave  leave,  I  would  take  care  to  send  one 
to  him ;  and  Mr.  Bedlow's  brother  then  told 
me,  That  it  was  his  brother's  desire  that  I 
should  represent  to  his  majesty  his  condition, 
and  that  Lis  sickness  was  very  chargeable;  and 
move  his  majesty  on  his  behalf  for  some  supply 
of  money  for  bis  subsistence;  which  I  pro* 
mised  to  do. 

This  is  ail-that  I  can  recollect  of  what  passed 
upon  this  occasion,  and  is  in  substance  true; 
but  the  very  words,  or  the  order,  I  cannot 
positively  remember.  F&a.  Noetb, 

To  the  Right  Honourable  Sir  Lyoaeli  Jenkins, 
one  of  his  Majesty's  Principal  Secretaries 
of  State, 

"  Sir;  I  always  intended  to  write  from 
hence,  to  pay  my  thanks  for  the  whole  circuit, 
which  was  much  more  pleasant,  by  yoor  fa- 
vour of  holding  correspondence  with  me.  Bat 
now  I  have  business  of  some  importance :  for 
as  soon  as  I  came  to  this  city,  I  received  a 
message  from  Mr.  Bedlow,  by  sir  John  Knight, 
that  he  being  very  ill,  and,  in  the  judgment  of 
physicians,  in  great  danger  of  death,  had  some 
business  of  great  moment  to  impart  to  me.  I 
knowinr  the  man,  and  the  season,  wooid  not 
refuse  the  pains  to  give  him  a  visit ;  and  being 
satisfied  by  physicians  that  there  was  no  con- 
tagious quality  in  his  distemper  (though  I  did 
not  much  fear  it),  I  weot  well  accompanied; 
and  in  the  presence  of  the  company  he  de- 
clared, That  whatever  he  had  said  relating  to 
the  Plot  was  true ;  and  he  being  a  dying  man, 
had  nothing  lay  upon  his  conscience  opon  that 
score.  The  greatest  trouble  he  had  was  the 
danger  the  king  (whom,  he  loved  above  ail 
things)  was  in  from  the  Papists  at  this  time, 
who  would  attempt  his  life  as  soon  as  ever  be 


should  cease  to  be  kind  to  them ;  and  teeny 
other  expressions  of  this  kind.  After  this,  1 
asked,  if  he  had  any  thing  to  impart  to  sue  a 
private:  ho  told  me,  be  had.  And  having 
made  the  company  withdraw,  ail  but  my  clerk, 
I  took  the  enclosed  examination  upon  oath. 
Too  may  imagine  I  was  not  curious  to  pernles 
him  with  questions ;  I  took  it  just  as  be  oeUr 
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vered  it.  Of  what  signification  it  will  be,  I 
leave  to  wiser  men.  I  think  my  doty  is  to  send 
it  to  you,  that  yon  may  inform  bis  majesty  of 
the  truth.  I  shall  wait  upon  you  at  Windsor, 
upon  Sunday  next,  to  receive  your  further 


commands.    Your  most  humble  and  faithful 
servant,  "  Fra.  North." 

«  Ten  at  night.    The  copy  enclosed  is 

hastily  and  ill  taken.    I  shall  bring 

the  original  with  me." 


The  following  jcurious  Passages  are  published  by  Sir  John  Dal- 
rymple,  as  Extracts  from  Lord  Keeper  North's  MS. 


Extract  from  the  Lord  Keeper  North's  manu- 
script Memorandum. 

"  1st.  The  parliament  was  to  meet  the  be- 
ginning of  October,  and  the  discovery  was  in 
the  middle  of  August,  time  enough  to  blazon  it 
abroad  to  irritate  the  minds  of  men,  but  not  to 
do  any  thing  for  the  trial. 

"  «d.  Dr.  Tong  (the  first  mover)  would  not 
have  it  exposed  so  much  as  to  toe  council 
before  the  parliament  met,  but  said  it  was  fitter 
for  the  parliament :  and  when  it  was  objected 
that  Papists  might  kill  the  king  in  the  mean- 
time, be  said,  care  should  be  taken,  for  that 
tbey  should  be  watched  so  narrowly  they  should 
not  be  Me  to  do  it. 

'  "  3d.  There  was  but  one  witness  before  die 
parliament  met,  which  is  not  sufficient  in  trea- 
sons, so  the  council  cuutd  not  order  a  trial, 
though  they  might  commit,  except  in  case  of 
Coleman,  Whose  letters  were  produced  under 
his  own  hand. 

"  4th.  No  lord  or  person  of  quality,  but 
only  inferior  people  and  priests  were  named 
before  the  parliament  met,  that  the  court  might 
not  be  startled,  but  might  engage  in  the  prose- 
cution of  those  despicable  people,  for  whom  no 
man  Would  have  regret,  but  they  might  be 
bountifully  thanked  for  it  by  the  House  of 
Commons. 

"  5th.  To  make  the  ministers  of  state  less 
suspicious  and  more  easy,  they  were  courted, 
not  only  in  the  applications  of  the  discoverers, 
hut  in  the  discovery,  viz.  that  the  Papists  in- 
tended to  kill  toe  king,  duke  of  Lauderdale, 
duke  of  Ormond,  ore  which  made  the  earl  of 
Dauby  not  only  give  way  to  the  prosecution  of 
it,  but  to  press  the  belief  of  it  in  all  places  and 
to  all  persons ;  and  the  Duke  of  York  was  not 
only  acquitted  of  all  design,  but  was  to  be  killed 
himself  if  he  did  not  comply. 

"  In  the  month  of  September  it  (the  plot) 
had  its  full  course,  and  so  much  countenance 
at  Whitehall,  tbat  a  great  many  thought  it  a 
court  stratagem  to  pretend  fears  and  dangers 
to  keep  up  the  army  that  had  been  raised,  and 
was  by  act  of  parliament  to  be  disbanded 
before  26th  August. 

"  And  within  a  little  time,  by  the  murder  and 
exposing  the  body  of  sir  Ed.  Bury  Godfrey 
in  the  middle  of  October,  the  violence  and  rage 
of  the  people  was  grown  to  that  height  against 
the  Papists,  that  no  reason  could  be  heard,  bat 
every  foolish  story  against  them  passed  for 
gospel ;  and  when  all  force  seemed  bent  against 


the  papists,  it  was  reported  sir  Ed.  Bury  God- 
frey was  seen  last  at  Somerset-House,  and  by 
others  at  Arundale-Hoose  (the  Duke  of  Nor- 
folk's ;)  it  was  also  whispered  that  he  was  seen 
at  the  Cockpit  (the  earl. of  Danny's)  and 
threatened  by  the  earl  of  Danby. 

"  It  was  cunningly  done  to  spread  these 
reports,  that  it  might  be  known  what  these 
persons  could  say  in  defence  of  themselves,  and 
that  they  might  be  ready  (especially  the  Cock- 
pit and  Arandale-Hoose)  to  tost  the  five  from 
one  to  the  other.  It  was  wondered  attfhat  the 
Lord  Treasurer  was  so  soon  glanced  at,  who 
had  been  so  earnest  to  follow  the  discovery. 
But  afterward  be  was  found  to  be  forward  m 
it.  to  carry  it  to  the  parliament  for  fear  he 
should  be  struck  at  directly,  and  it  should  find 
belief.  It  is  certain  the  Church  of  England 
men  joined  in  this  cry  as  heartily  as  any  else, 
for  tbey  were  always  most  eager  against 
Popery,  although  they  had  friendship  with  the 
Cavalier  Papists,  and  many  considering  men 
seeing  an  army  kept  up  against  an  act  of  par- 
liament were  really  zealous  tbat  fetters  might 
be  put  upon  the  king,  and  therefore  would  join 
in  shewing  any  discontent. 

"  By  this  means  the  outcry  was  so  very  great 
that  the  court,  who  thought  before,  they 
might  play  with  the  plot,  now  saw  plainly  it 
would  be  no  easy  matter  to  get  rid  of  it,  and 
therefore  it  was  thought  the  best  way  to  shew 
a  confidence  in  this  loyal  House  of  Commons, 
who  would  be  sure  to  take  notice  of  it  them* 
selves ;  and  therefore  the  king  mentioned  it 
in  his  speech  at  the  opening  of  the  session  of 
parliament  as  a  plot  of  the  Jesuits,  but  with 
that  caution  that  he  would  leave  it  to  law,  and 
give  no  opinion  of  it  for  fear  of  saying  too  little 
or  too  much. 

w  And  therefore  it  was  an  unpardonable 
folly  to  give  force  to  a  design  that  was  formed 
and  conducted  by  the  opposite  party,  as  this 
must  be  concluded  to  he. 

Extract  First. 

"  Tbey  let  none  know  the  bottom  of  the  ac* 
cusation ;  for  then  no  further  use  can  be  made 
of  it ;  but  they  let  the  people  press  to  have  it 
searched  to  the  bottom  ;  and  then  they  can 
manage  and  improve  it  as  they  please,  and 
bring  whom  they  will  into  the  snare;  and  at „ 
first  the  discovery  most  not  be  made  to  the 
ministers  of  state,  but  to  some  justice  of  peace, 
mayor  of  a  great  city,  as  London,  Bristol,  &c 
or  committees  of  parliament  for  tfce  better 
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noise,  and  that  it  may  not  be  suppressed,  and 
they  take  care  to  have  some  forenaical  sciolist^ 
lawyer,  who  shall  mauage  and  direct  the  accu- 
sations, so  as  they  may  be  skilful  and  agree  with 
the  rules  of  law." 

Extract  Second. 

"  Godfrey's  murder  they  shall  contrive  as  a 
stratagem  of  mischief:  so  that  if  there  be  two 
or  three  adverse  parties,  they  may  all  be  thought 
guilty.  Then  will  they,  to  avoid  the  odium, 
quarrel,  and  lav  it  upon  one  another ;  and  lay- 
ing it  upon  which  the  faction  plcaseth,  they 
shall  have  the  help  of  all  the  rest." 

Extract  Third. 
'  At  They  took  advantage  of  Popery  by  a  good 
law  to  exclude  the  Popish  Lords  nut  of  par- 
liament, and  by  working  upon  some  great  fa- 
milies to  come  into  the  Church  of  England,  as 
Norfolk^  heir,  Shrewsbury,  Cardigan's  heir, 
Lumley,  &c." 

Extract  Fourth. 

"  And  the  anti-court  party  was  very  great 
even  in  the  court  itself :  and  all  trimmers  then 
were  cejled  the  party  volant  in  the  House  of 
Commons,  ana  now  declared  and  voted  against 
the  court  in  all  things;  and  no  wonder;  for 
the  king's  affairs  were  looked  upon  at  home  as 
very  declining,  and  most  men  thought  if  there 
should  break  out  any  troubles,  it  might  endan- 
ger the  monarchy;  and  men  were  willing  to 
be  safe  at  least,  if  they  could  not  find  their 
account  in  a  change." 

Extract  Fifth. 

"  The  most  loyal  pretence  that  ever  was 
thought  of  was  that  of  the  king's  safety  :  who 
could  be  sure  of  thjt  but  such  as  had  him  in 
possession  ?  which  directly  tends  to  his  de- 
struction." 

Extract  Sixth. 

"  The  republicans  applied  themselves  to  all 
methods  of  sedition,  and  were  so  open  in  it 
that  they  had  public  councils  for  carrying  it 
on,  as  the  King'*  Head  club  in  Fleet-street 
was,  (though  I  doubt  not  but  they  bad  cabals 
of  a  more  dark  and  dangerous  nature)  and 
many  coffee-bouses  both  in  city  and  couutry 
where  they  vented  news  and  libel",  and  pro- 
ceeded with  that  success,  that  in  2<k hours  they 
could  entirely  possess  the  city  with  what  reports 
they  pleased,  and  in  less  than  a  week  spread  it 
all  over  the  kingdom. 

"  They  could  give  out  that  any  man  who  was 
averse  to  them  was  a  Papist :  and  when  the 
king  did  any  thing  pleasing  to  the  people,  they 
would  discredit  it  before  it  could  be  known  ; 
and  could  pat  what  colour  they  pleased  upon 
foreign  affairs,  which  they  did  by  the  help  of 
foreign  ministers.  They  had  correspondents  in 
all  parts  of  the  kingdom  of  the  most  active 
and  greatest  credit,  so  that  when  any  mem- 
bers of  parliament  were  to  be  chosen,  they 
could  disgrace  every  loyal  person,  and  recom- 
mend whom  they  pleased  ;  and  they  were  most 
industrious  in  parliament  time,  when  by  having 
divers  members  in  their  councils,  and  those 
who  were  not  members  being  always  near  the 
bars  possessing  the  world  with  news  they  had 


fitted  lor  the  time,  and  arguing  the  question 
that  were  ia  debate  in  tbe  House,  and  takiaj 
care  that  all  the  members  should  be  minded 
to  repair  to  their  seats  before  the  que^tioa 
should  be  put. 

"  By  these  means  tbey  influenced  elections 
not  only  in  the  country,  but  upon  disputes  in 
the  house.  And  tbey  came  to  that  boldness, 
that  when  this  parliament  could  not  be  pre- 
vailed upon  to  pass  an  act  of  comprebensioji, 
or  to  undermine  the  crown,  they  possessed  the 
people  that  it  was  time  to  dissolve  them,  that 
the  minds  of  the  people  were  changed  since 
their  choice,  and  that  tbey  were  a  grievance ; 
and  were  about  to  have  grand  juries  to  repre- 
sent it  to  the  judges  at  the  assizes  ;  but  that 
was  not  ventured  tor  fear  when  the  parliament 
sat  it  should  be  punished.  But  upon  a  proro- 
gation of  more  than  a  twelvemonth,  they  at- 
tempted to  have  the  parliament  declare  them- 
selves dissolved;  but  the  members  would  not 
drive  that  nail  into  their  owu  flesh,  which  set 
the  game  a  little  back. 

"  I  thought  it  wonderful  that  when  these 
things  w*re  visible,  the  House  should  suffer 
such  a  combination  of  men  to  sit  openly,  who 
made  it  their  business  not  only  to  traduce  the 
king's  government  but  even  their  actions :  and 
I  concluded  that  when  tbey  were  so  negligent 
of  their  own  frontiers{  and  did  not  preserve 
their  credit  by  destroying  these  enemies  of  it, 
they  could  not  be  long  lasting,  and  so  it  hap- 
pened. For  tbey  (that  is  the  major  part  of 
them)  joined  in  thwarting  the  king  in  every 
thing  be  designed,  and  in  laying  obloquies  upon 
his  government  to  that  degree  that  it  was  oat 
to  be  borne ;  and  at  last  procured  their  disso- 
lution to  their  great  surprize,  who  thought  the 
king  would  never  have  made  so  bold  a  step, 
and  to  the  great  joy  of  the  King's  Head  club, 
who  fell  to  work  with  all  diligence  to  model  the 
nex:  House  of  Commons  by  their  correspon- 
dencies in  the  country." 

Extract  Seventh. 

"  That  incredible  fictions  should  aver  pass 
in  courts  of  justice,  without  the  courts  making 
just  observations  upon  them,  was  extraordi- 
nary :  but  care  was  taken  to  terrify  the  judges 
with  shouts  and  acclamations  on  the  one  part, 
and  hissings  on  the  other,  by  which  they  were 
to  be  persuaded,  not  only  of  the  sense  of  the 
people,  but  of  their  violent  desires,  whereby 
they  might  imagine  dangers  to  themselves  if 
they  should  appear  to  check  the  stream."* 


*  From  the  following  reports  of  the  Trials, 
it  may  be  doubted  whether  tbe  judges  required 
the  influence  of  these  shouts,  acclamations, 
and  hissings,  to  stimulate  them  to  severity 
against  the  prisoners  whom  they  tried.  Mr. 
liargrave»in  his  very  learned  unpublished  "  Opi- 
nion and  Argument,  as  to  the  right  of  Lady 
Anastasia  Stafford  Howard  to  the  new  Barony 
of  Stafford,"  [See  Lord  Stafford's  Case,  mfr*l 
has  inserted  a  review  of  tbe  History  of  me 
Popish  Plot,  wish  tone  important  remarb 
upon  it. 
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Ertract  Eighth. 
u  Tradesmen,  if  such4*  are  not  considerable, 
they  are  not  worth  notice;  but  if  one  be  he 
who  hath  great  power  by  the  many  that  live 
tinder  him,  and  having  grown  in  riches  by 
Outwitting  other  men,  and  arrived  at  the  go- 
vernment of  the  place,  as  mayor,  alderman, 


&c.  the  faction  may  easily  persuade  him  that 
the  world  if  best  governed  that  way,  which 
makes  him  a  common wealth's-man :  when  they 
have  their  ends,  and  raised  a  force,  they  mar 
fright  him  into  any  thing;  for  know  that  he  is 
the  most  insolent  fool  and  cowardly  knave  that 
is  in  nature." 


243.  The  Trial  of  William  Stayley,  Goldsmith,  at  the  King's- 
Bench,  for  High  Treason  :  30  Charles  II.  a.  d.  1678.* 


MR.  STAYLEY  being  accused  of  High-Trea- 
son on  the  90th  day  of  November,  1678,  brought  t 
from  Newgate,  and  arraigned  at  the  King's- 
bench  bar,  and  the  next  day  was  brought  to  the 
same  place  to  receive  his  trial ;  where  being 
Come,  and  the  jury  impannelled,  the  court  told 
the  prisoner,  that  if  he  would  challenge  auy  of 
the  jury  he  must  speak  onto  them  as*  they  came 
to  the  book  to  be  sworn,  and  before  they  were 
sworn  ;  the  prisoner  challenging  none,  the  jury 
were  sworn,  &c.  viz.  Sir  Philip  Matthew?,  sir 
Reginald  Foster,  sir  John  Kirke,  sir  John  Cut- 
ler, sir  Richard  Blake,  John  Bifield,  esq.  Simon 
Is!  iddleton,  esq.  Thotnas Cross,  esq.  Henry  John- 
son, esq.  Charles  Umfrevil,  esq.  Thomas  Eg- 
glesheld,  esq.  William  Bohee,  esq. 

The  Indictment  read :  You  stand  indicted 
by  the  name  of  William  Stayley,  &c. 

Crier.  If  any  can  give  endecce  on  the  be- 
half of  our  sovereign  lord  the  king  against  Wil- 
liam Stayley,  let  htm  come  forth,  and  he  shaH 
be  heard. 

Sir  Creswell  Levfax.  The  Prisoner  stands  in- 
dicted as  not 'having  the  fear  of  God  before  his 
eyes,  being  led  by  the  instigation  of  the  devil, 
not  minding  his  allegiance,  but  traitorously  en- 
deavouring the  death  and  destruction  of  our  so- 
vereign lord  the  king,  he  did  on  November  the 
14th,  in  the  30th  year  of  the  king,  fdsly,  wick- 
edly, and  traitorously  compass,  imagine,  devise, 
and  invent  the  killing  the  king ;  that  he  did  ma- 
liciously contrive,  (I  say)  the  death  of  our  lord 
the  king  of  England. 

To  this  he  hath  pleaded  Not  Guilty.  You 
are  to  try  whether  he  be  Guilty  or  not. 

King'*  Serjeant,  (Maynard.)  The  offence  is 
as  great  as  can  be,  and  will  be  proved  as  clear 
as  can  be.  Call  the  Witnesses  to  prove  the 
offence. 


•  From  a  pamuhlet,  entitled,  "  Th*  Trial  of 
*!  William  Stayley,  Goldsmith,  for  speaking 
*  Treasonable Wordra^ainst  his  most  sacred  ma- 
u  jesty :  and  upon  full  Evidence  found  Guilty 
"  of  High-Treason,  and  received  Sentence  ac- 
44  cordingly  on  Thursday  November  21,  1678. 
f<  London,  Printed  for  Robert  Parvlet  at  the 
u  Bible  in  Chancery-Lane  near  Fleet  street, 
H 1678." 

*  November  20, 1678.  I  do  appoint  Robert 
1  Pawlet  to  print  the  Trial  of  William  Stayley  : 
'  and  that  no-  other  presume  to  print  the  same. 

?  William  Scroggs.' 


Attt  Gen.  Sir  William  Jones.  It  would  be 
fitting,  before  we  enter  upon  the  evidence,  to 
give  some  account,  why  (among  so  many  of- 
fenders, some  of  them  of  greater  quality  than 
William  Stayley)  we  chose  first  to  bring  this 
man  to  trial.  It  is  not  unknown  to  any  man 
that  lives  in  England,  what  discoveries  there 
Jurve  been  of  horrid  and  damnable  designs 
against  the  king's  person  and  trie  Protestant 
Religion.  There  are  a  sort  of  men  in  the  world, 
that  endeavour  what  they  can  to  cry  down  this 
Discovery,-  as  that  it  was  altogether  supposi- 
titious, wad  a  fable.  It  is  true,  some  are  so 
charitable  as  to  think  the  Roman  Catholics  in 
England  do  promote  the  Roman  Catholic  Re- 
ligion, but  the  design  against  the  king's  person 
is  a  fiction.  But  they  shall  do  well  to  take 
warning,  by  the  trial  of  this  man,  and  imprison- 
ment of  so  many  Offenders,  as  that  even  since 
this  Discovery  made,  some  have  had  this  trea- 
sonable mind,  and  traitorous  attempt  against 
the  king,  and  said  those  words  for  which  in  the 
Indictment  be  is  charged  with.  This  prisoner 
by  religion,  is  a  Roman  Catholic,  he  calls  him- 
self so ;  in  plain  English  be  is  a  Papist ;  and 
finding  that  since  this  plot  was  discovered,  his 
trading  decayed,  (being  one  that  dealt  in  mo- 
nies) he  was  one  of  their  party,  he  grew  en- 
raged their  money  was  called  so  fast  for,  being 
in  the  company  of  one  Fromante,  a  foreigner, 
at  a  cook's  shop,  and  were  considering  of  mat- 
ters of  trade,  this  man  was  complaining  his 
money  was  so  fast  called  in  for.  Taking  notice 
of  the  Discovery  of  the  Plot, (being  a  very  great 
well-wisher  to  it)  entered  into  a  great  passion, 
and  spake  these  words  of  the  king :  '  That  ne 
1  was  the*  greatest  Heretic  in  the  world,  f  hat 
'  he  was  a  great  Rogue ;'  for  his  part,  holding 
up  his  hand,  clapped  it  then  upon  his  heartland 
said  '  I  will  with  this  hand  kill  him/  These  words 
were  heard  by  the  gentlemen  that  were  pre- 
sent spoken  in  French.f 

William  Cottars,  a  Witness. 

Alt.  Gen.  Acquaint  the  court  and  jury  what 
you  know  of  any  word  spoken  by  the  prisoner 
about  killing  the  king. 

Witness.  So  far  as  I  know,  or  can  give  an 
account,  it  was  about  eleven  of  the  clock  in 
the  day,  on  the  14tb  day  of  this  month  he. 
called  for  a  pot  of  ale,  and  a  slice  of  roast  beef, 

f  See  East's  Pleas  of  Che  Crown,  c.  *.  sec.  58. 
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which  when  it  wu  called  for,  his  landlord  acid 
it  should  be  brought  him ;  there  was  another 
Frenchman  with  Stayley,  a  stranger  to  me : 
they  discoursed  together  in  French,  and  Stayley 
then  said  twice  over,  *  The  king  was  a  grand 
4  Heretic/  making  this  demonstration  with 
his  hand  upon  his  breast,  and  stampt  &we  or 
six  times  with  his  foot  in  great  fury.  The  old 
man,  Fromante,,hi$  friend,  said/  That  the  king 
<  of  England  was  a  tormentor  of  the  people  of 

*  God;r  and  he  answered  again  in  a  great  for/, 
'lie  is  a  great  heretic,  and  the  greatest  rogue 
'  in  the  world ;  there  is  the  heart,  and  here  is 
'  the  hand  that  would  kill  him;  and  the  king 
'  and  parliament  think  all  is  over,  but  the  rogues 
'  are  mistaken/ 

Sir  William  Scroggt*  L.  C.  J.  Did  yon  know 
Stavley? 

Witncu.  No,  my  Lord,  I  had  never  seen 
him  before. 

L.  C.  J.    What  did  you  do  upon  this  ? 

Witncu.  I  did  not  know  what  to  do,  being 
ignorant  of  the  laws  of  the  country.  I  thought 
it  was  a  great  matter,  and  being  sensible  that 
Stayley  was  gone  out,  I  caused  one  to  attend 
him,  and  came  to  his  father*!  shop,  and  looked 
up  and  down,  and  the  next  day  I  apprehended 
bun. 

L.  C.  J.  Are  you  sure  (looking  upon  the 
prisoner)  tliat  was  the  man  ? 

Witnen.    Yes. 

L.  C.  J.  Did  you  see  him  when  be  spake 
the  words  ? 

Witncu.  Yes,  1  saw  him;  there  was  no 
more  distance  betwixt  the  two  doors,  but 
just  as  far  as  that  gentleman  and  me  ;  ms  face 
was  straight  towards  us. 

L.  C.  J.    Were  you  in  the  same  room  ? 

Witncu.  No,  hut  just  over  against  it ;  the 
doors  were  open. 

L.  C.J.    How  near  were  vou  to  him  ? 

Witncu.  Seven  or  eight  root  from  the  place 
where  I  was  and  where  be  was.  He  was  stand- 
ing at  one  door,  and  I  at  the  other.  Iii  French 
'  Che  words  were  spoken,  he  making  a  demon- 
stration, stamping  with  his  foot,  *  I  would  kill 
him  myself9  (which  the  prisoner  would  have 
availed  by  saying,  the  words  signify  I  would  kill 
myself.)  The  prisoner  farther  said,  that  the 
king  and  parliament  thought  all  was  over,  but 
the  rogues  were  beguiled  and  deceived. 

Alexander  Soutkcrlmnd,  Witness. 

Mr.  Sootheriand,  tell  what  you  heard  the  pri- 
soner at  the  bar  say.    Were  you  there  ? 

Witncu.    Yet. 

L.  C.  J.  Which  was  nearest  to  him,  he  or 
you  ? 

Witncu.  He  was  nearest  to  him,  and  I  just 
by  the  gentleman.  He  said  afterwards  when  a 
word  or  two  past  betwixt  them, '  The  rogues  are 

*  deceived,  they  think  the  business  is  done,  but 


•  Set  his  character  as  drawn  by  Burnet  in 
his  account  of  the  Popish  Plot,  ante,  p.  1406, 
and  see  more  of  him  in  a  note  to  the  case  of 
Collier  for  Treason,  June  11,  HJ80,petf. 


-*  they  are  deceived.9  The  old  man  said, 'That 
1  the  king  of  England  was  a  tormentor  of  the 

<  people  of  God;'  the  prisoner  answered, 
« The  king  of  England  is   the  greatest  heretic 

<  and  the  greatest  rogue  in  the  world,  and  the 
'  king  and  parliament  think  their  business  is 
*  done,  but  the  rogues  are  mistaken. 

Prisoner.  I  said  (replied  the  prisoner)  I 
would  kill  myself. 

JL.  C.  J.  Would  you  kill  yourself  because 
vou  said  the  king  was  a  heretic  f  You  ac- 
knowledge yourself  to  be  a  Roman  catholic 

Pru.    And  in  that  faith  I  intend  to  die. 

Att.  Gen.  Here  the  prisoner  doth  not  deny 
but  be  said, '  The  king  of  England  wasa  great 
'  heretic ;'  and  can  we  imagine  him  to  be  in 
such  a  passion,  that  he  would  kill  himself? 
Whether  that  be  a  natural  conclusion  from  the 
premises,  I  must  submit  to 

L.  C.  J.  Did  you  see  Mr.  Stayley  per- 
fectly ?    Was  the  door  open  ? 

Witncu.    I  saw  biiu  perfectly. 

L.  C.  J.    Did  you  know  him  before  ? 

WU.    I  never  saw  his  face  before. 

L.  C.  J.    Did  you  write  the  words  presently  ? 

Wit.  I  writ  them  down  presently,  as  God 
shall  be  my  witness. 

L.  C.  J.  Look  upon  the  writing,  is  it  yotr 
band? 

Wit.  It  is ;  and  it  was  written  the  14th  of 
November,  1678.  About  1 1  o'clock  they  came 
to  the  Black-Lion  in  King  street,  and  called  for 
a  quart  of  ale,  and  a  sfice  of  roast  beef,  and 
it  was  answered,  it  should  presently  be  had. 
William  Stayley  said,  having  struck  on  bis 
breast,  and  stamping  with  his  foot  five  or  six 
times, '  I  myself  would  doit/ 

X.C.  J.  Did  you  write  all  that  is  in  the 
paper  at  that  time  ? 

Wit.  I  writ  the  words  in  French,  as  I  beard 
them  from  him,  then  formed  it  as  to  the  per- 
son and  the  time,  afterwards,  when  I  was  gone. 

L.  C.  J.  Who  told  you  it  was  Stayley  the 
goldsmith  ? 

Wit.  We  asked  the  man  of  the  house; 
and  we  found  he  went  to  his  father's  house  in 
Coven t  Garden ;  we  risked  his  father's  name, 
and  bis  name  ;  aud  that  is  the  very  man." 

L.  C.  J.  He  coniessetb  he  was  m  this  place 
at  that  time  with  the  old  man.  He  acknow- 
ledged that  be  spoke  some  words,  but  denied 
he  spake  those ;  That  he  was  the  man  be  doth 
not  deny.    . 

Att.  Gen.  The  third  man  is  a  gentleman 
that  does  not  understand  the  French  ceogut , 
he  was  in  the  company  of  these  two  men  at 
that  time ;  we  do  not  call  him  to  prove  ths 
words,  because  he  doth  not  understand  the  lain 
guage. 

L.  C.  J.  There  is  no  mistake  of  the  person, 
the  prisoner  doth  not  deny  he  was  there.  Call 
the  third  person  to  know  what  he  bath  to  say. 

PA*7i>  Garret,  third  Witness. 

Wit.  All  that  I  can  say  is  this  :  my  cap- 
tain, William  Casters,  came  to  me  in  a  great 


MM) 


flATE  TRIALS,  30  Charles  U.  167*.-; for  Hitfi  Treason.  [1506 


passion,  and  said,  I  cannot  suffer  this,  I  will 
ran  upon  him,  I  cannot  be  quiet. 

L.  C  J.  What  art  those  words  be  charged 
upon  him-?1 

Wit,  That  he  would  kill  the  king  himself : 
It  is  impossible  to  suffer  it,  1  will  run  out  for  a 
constable  presently,  this  cannot  be  suffered. 
1  went  to  enquire  for  his  name  :  the  answer 
was,  he  was  a  goldsmith,  and  that  his  name  was 
9eayley.  That  is  the  very  man  (looking  upon 
htm)  I  saw  there,  and  heard  him  speak. 

L.C.J.    What  were  the  first  words? 

Wit.  [The  French  words  were  spoken 
twice,  in  English  thus]  The  king  is  a  grand 
heretic.  {French  again]  •  Here  is  the  hand, 
9  here  is  the  heart,  I  would  kilt  him  myself.* 

JL  C.  J.    What  can  you  say  to  this  ? 

Pmoner.  My  lord,  the  matter  of  fact  hap- 
pened thus :  This  gentleman,  Mr.  Southerland, 
comes  over  to  me  in  the-  morning  when  I  was 
i»  the  shop,  ami  said,  Sir,  I  would  have  a  red 
tattoo  Hke  this  ;  I  said  I  had  none  of  that  na- 
ture, yon  had  better  go  to  the  Exchange.  I 
would  have  one  of  a  true  stone.  You  must  (I 
repfy'd)  go  to  the  Jewellers,  I  have  none  of  these. 
Upon  that  I  dismissed  him  ;  he  went  over,  and 
presently  comes,  in  a  quarter  of  an  hour  after, 
and  tells  me,  that  an  honourable  person  would 
speak  with  me :  I  went  over ;  this  gentleman 
makes  a  great  many  ceremonies  to  me,  and 
reads  owe  this  paper ;  he  tells  me,  you  see  what 
the  gentleman  reads,  I  would  advise  you  to 
look  to  it,  then  taking  me  aside  by  the  window, 
Fsftid,  I  do  not  understand  you,  I  am  innocent 
yon  must  not  put  any  bubble  upon  me ;  with 
that  die  captain  runs  out  in  a  fury,  and  fetcheth 
a  eontable,  and  carrieth  me  to  the  Gate-house. 
I  was  in  my  shop  the  day  before,  which  very 
day  I  did  intend  to  go  out-  with  a  friend  into 
the  country,  and  prepared  myself  accordingly  ; 
and  Mr.  Fromante,  the  old  man  that  was  the 
friend  of  mine,  comes  saying  to  me,  the  consta- 
ble would  have  something,  I  know  not  what  it 
is,  come  and  assist  me;  I  went  to  the  place, 
the  constable  told  me,  that  I  was  to  appear  by 
ten  of  the  clock ;  with  that  comes  the  old  man 
oat.  'I  owed  him  a  little  money,  I  ;weut  and 
paid  him  the  money  which  I  owed  him.  I  came 
back,  and  sat  down  by  the  window  out  of 
sight,  the  old  man  sat  at  the  right  hand,  so  we 
see  and  discoursed  as  innocently,  as  I  thought, 
and  (before  God)  as  ever  I  spake  in  my  life. 

X.  C  J.    What  discourse  had  you  ?  , 

Pris,  Our  chief  discourse  was  about  the 
materials  of  our  business,  and  it  was  about  the 
king  of  France  bis  usurpation  over  his  subjects, 
and  the  happiness  of  our  little  people,  the  com- 
monalty of  England,  that  was  indeed  usually 
evr  discourse  when  we  met  together. 

L.  C.  J.  Did  you  say  yov  would  kilt  the 
king  of  France  t  and  that  he  was  a  great  he- 
retic ?  Do  you  believe  the  king,  of  France  is  an 
heretic  ? 

Prisoner.  ]  know  not  what  his  opinion  is, 
that  ifr  to  hit  own  conscience. 

£.  C.  J.    Did  yon  name  the  word  heretic  ? 

Fmmur.    Nee  So  my  knowledge,  upon  my 
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soul,  not  of  the  king  of  England ;  we  might 
have  discoursed  of  the  happiness*  and  of  the 
difference  of  their  governments.  I  have  been 
thought  a  person  of  some  intelligence,  and  of 
some  understanding  in  the  world,  and  ndt  to 
expose  myself  to  speak  in  a  public  large  room, 
the  door  being  open,  with  so  high  a  voice  that 
these  gentlemen  being  in  the  next  room  should 
hear  me  in  French,  and  in  a  street  where  al- 
most all  are  Frenchmen,  ro  speak  these  blasphe- 
mous words,  words  that  I  abhor.  I  have  been 
a  great  admirer  of  my  prince. 

Court.  Read  the  statute  of  Decimo  tertio,  &c* 
■       i  ■■  '  ■ 

•  It  was  St.  13  Car.  *.  c.  1,  imitled  •  An  Act 
'  for  safety  and  preservation  of  his  majesty's 
'  person  and  government,  against  treasonable 
'  and  seditions  practices  and  attempts/  the  first 
clause  of  which  is  as  follows : 

"  The  Lords  and  Commons  assembled  in 
'  parliament,  deeply  weighing  aod  considering 

*  the  miseries  and  calamities  of  well  nigh  twen- 
'  ty  years,  before  your  majesty's  happy  return, 
'  and  withal  reflecting  upon  the  causes  and  oc- 
'casions  of  so  great  and  deplorable  confu- 

*  sions,  do  in  all  humility  and  thankfulness  ac- 
knowledge your  majesty's  incomparable  grace 
'  and  goodness  to  yonr  people,  in  your  free  and 
'  general  pardon,  indemnity  and  oblivion,  by 
'  which  your  majesty  hath  been  pleased  to  de- 
'  liver  your  subjects,  not  only  from  the  punisb- 
'  ment,  but  also  from  the  reproach  of  their 
'  former  miscarriages  which  unexampled  piety 
'  and  clemency  of  your  majesty  hath  enflamcd 
'  the  hearts  of  us  your  subjects  with  an  ardent 
'  desire  to  express  all  possible  zeal  and  duty  in 

*  the  care  and  preservation  of  your  majesty's 
'  person,  (in  whose  honour  and  happiness  conA 
'  sifts  the  good  and  welfare  of  your  people) 
'  and  in  preventing  (as  much  as  may  be)  all 
'  treasonable  and  seditious  practices  and  at- 
'  tempts  for  the  time  to  come  :  (2)  And  because 
'  the  growth  aud  increase  of  the  late  troubles 
'  and  disorders,  did  in  a  *very  great  measure 
'  proceed  from  a  multitude  of  seditious  ser- 
1  mons,  pamphlets  and  speeches,  daily  preach- 

*  ed,  printed,  and  published,  with  a  t ran  see n- 
'  dent  boldness,  defaming  the  person  and  govern- 
'  ment  of  your  majesty  and  your  royal  father, 

*  wherein  men  were  too  much  encouraged,  and 
'  (above  all)  from  a  wilful  mistake  of  the  su- 
4  preme  and  lawful  authority,  whilst  men  were 

*  forward  to  cry   up  and  maintain  those  orders 

*  and  ordinances,  oaths  and  covenants,  to  be 
'  acts  legal  and  warrantable,  which  in  them- 
4  selves  had  not  the  least  colour  of  law  or  jus* 
'  tice  ty  support  them;  from  which  kind  of  dis- 

*  tempers,  as  the  present  ag/e  is  not  yet  wholly 
'  freed,  so  posterity  may  be  apt  to  relapse  into 

*  them,  if  a  timely  remedy  be  not  provided : 
4  (9)  We  therefore,  the  Lords  and  Commons  in 

*  parliament  assembled  having  duly  considered 

*  the  premises,  and  remembering  that  in  the  13th 
4  Tear  of  the  reign  of  queen  Elizabeth  of  ever 
(  biassed  memory,  a  right  good  and  profitable 

*  law  was  made  for  preservation  of  her  nia- 
'jesrVs  person,  do  most  humbly  beseech  your 
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L.  C.  J.  Speak  the  words  in  English  about 
killing  the  king,  speak  them  all. 

Witness.  That  the  prisoner's  companion  did 
say,  *  The  king  was  a  tormenter  and  persecutor 
'  of  the  people  of  God.'  The  prisoner's  words 
were  a&ain,  *  The  ki-.g  of  England  is  the  great- 
1  est  heretic,  and  the  greatest  rogue  in  the 
'  world ;  here  is  the  heart,  and  here  is  the  band 
*  that  woujd'kill  him;  I  myself/ 

Frit.  Here  is  the  hand,  and  here  is  the  heart 
which  would  kill  myself:  Not,  would  kill  him 
myself. 

X.  d  J.  What  Jesuit  taught  you  this  trick? 
It  is  like  one  of  them.  It  is  the  art  and  inte- 
rest  of  a  Jesuit  so  to  do. 

The  Statute  read. 

L.  C.  J.  Have  you  any  thing  more  to  say  for  j 
yourself  than  what  you  have  already  said  ?  | 

Court.  Sir  John  Kirk,  do  you  understand  j 
French?  ! 

One  of  the  Jury.  Ido,  rrtvLord;  the  words 
have  been  interpreted  all  right. 

L.  C.  J.  Let  me  ask  you  one  question: 
When  you  said  the  king  was  '  a  great  heretic 

<  and  a  rogue,  and  here  is  the  heart,  and  here 

<  is  the  arn)  that  would  kill  him  myself;*  was 
it  not  the  king  you  would  kill  ? 

'  most  excellent  majesty,  that  it  may  he  en- 

*  acted  :  f>)  And  be  it  enacted  by  the  king's 
«  most  excellent  majesty,  by  and  with  the  ad- 
'  vi«B  and  consent  of  the  Lords  and  Commons 
'  in  this  present  parliament  assembled,  and  by 
'  authority  of  the  same,  that  if  any  person  or 
'  persons  whatsoever,  afterthe  24th  of  June,  in 

<  the  year  of  pur  Lord  1661,  during  the  natural 
f  life  of  our  most  gracious  sovereign  lord  the 
9  king,  (whom  Almighty  God  preserve  and  bless 
'  with  a  long  and  prosperous  reign)  shall  within 

<  the  realm,  or  without,  compass,  imagine,  in- 
«  vent,  devise,  or  intend  death  or  destruction, 
'  or  any  bodily  harm  tending  to  death  or  de- 

*  struction,   maim  or  wounding,  imprisonment 

*  or  restraint  of  the  person^of  the  same  our  So- 
4  ve reign  lord  the  king  ;  (5)  or  to  deprive  or  de- 
'  pose  him  from  the  stile,  honour,  or  kingly 

*  name  of  the  imperial  crown  of  this  realm, 
(  or  of  any  other  his  majesty's  dominions  or 
'  countries  ;  (6)  or  to  levy  war  against  his  ma- 
'  jesty  within  this  realm  or  without ;  (7)  or  to 
'  move  or  stir  any  foreigner  or  strangers  with 

*  force  to  invade  this  realm,  or  any  other  his 
'  majesty's  dominions  or  countries,  being  under 
'  bis  majesty's  obeisance :  (8)  And  such  com- 
'  passings,  imaginations,  inventions,  devices  or 
'  intentions,  or  any  of  them,  shall  express, 
'  utter  or. declare^  by  any  printing,  writing, 

*  preaching,  or  malicious  and  advised  speak- 
'  ing,  being  legally  convicted  thereof  upon  the 
'  oaths  of  two  lawful  and  credible  witnesses, 

*  upon  trial,  or  otherwise  convicted  or  attainted 
'  by  due  course  of  law,  then  every  such  person, 
1  and  persons,  so  as  aforesaid  offending,  shall 
'  be  deemed,  declared  and  adjudged    to  be 

*  traitors,  ana  shall  suffer  pains  of  death,  and 
» '  also  lose  and  forfeit,  as  in  cases  of  high  treason/ 


Prisoner.  I  have  this  to  say  in  justification 
of  myself,  and  allegiance  to  my  prince  and  king, 
that  1  never  thought,  nor  imagined  or  contrived 
any  way,  hut  have  been  a  true  subject  to  the 
king  upon  all  occasions ;  I  am  sorry  it  proves 
so,  Gods  will  be  done,  my  soul  depends  upon 
it ;  I  am  a  dying  man  by  the  Statute ;  never 
witlr  intention,  or  any  thought  or  ill-will,  spake 
any  word  about  thiB  matter. 

X.  C.  J.  Out  of  the  abundance  of  the  heart 
the  mouth  speaks;  the  Statute  hath  been  read, 
which  hath  made  it  criminal. 

Call  a  Witness  for  the  prisoner. 

Witness  fur  the  Prisoner.  One  Antttm  spake. 

They  came  to  my  house,  where' I  lived  at  the 
Cross- kevs  in  Covent-Garden,  about  8  o'clock 
in  the  morning,  these  two  gentlemen ;  the  day 
they  took  him  away,  was  the  day  after  these 
words  were  spoke,  and  he  was  "kept  prisoner 
from  a  till  11  of  the  clock  without  any  consta- 
ble ;  they  had  5  bottles  of  wine,  and  baspake 
meat,  but  they  did  not  stay  to  eat  the  meat. 

L.  C.  J.  How  came  you  to  stay  so  long  ? 

Wit.  I  was  two  hours  in  looking  for  a  con- 
stable ;  they  would  *not  come  with  me,  without 
a  warrant  from  a  justice  of  peace. 
•    L.  C.  J.  Who  told  you  you  had  best  take  it 
up? 

Pris.  The  middlemost  man,  the  first  witness. 

Wit.  We  were  about  three  long  hours,  I  sent 
Out  this  gentleman  for  a  constable,  in  the  mean 
time  the  prisoner's  father  sent  his  maid  for  him 
to  come  home;  I  told  him  he  should  not  go,  if 
he  desired  to  eat  we  would  eat  there.  I  sent 
to  White-Hall  and  desired  a  guard,  the  officer 
of  the  guard  told  the  messenger  it  was  a  consta- 
ble's part. 

Court.  Call  another  W  itness  for  the  prisoner . 

Witness  for  the  Prisoner. 

I  have  heard  him  often  declare  as  much 
loyalty  to  his  prince  as  any  person.  One  day 
we  fell  into  a  discourse  of  these  affairs,  the  bust* 
ness  of  the  Jesuits,  which  are  a  people  be  did 
as  much  condemn  as  any  ;  for  in  Padua  he  saw 
so  many  cheats,  that  he  for»ook~the  Jesuitical 
Religion,  and  if  he  knew  any  of  the  persons 
concerned  in  this  Plot,  he  would  be  the  execu- 
tioner himself,  and  whoever  comes  to  reign  af- 
terwards, they  shall  never  enjoy  so  much  peace 
as  now ;  and  I  heard  him  often  say  he  would 
lose  his  blood  for  the  king,  and  heard  him  speak 
as  loyally  as  I  ever  heard  any  man  speak  in  my 
•life. 

X.  C.  J.  That  is  when  be  spoke  to  a  pro- 
tectant. 

Court,  Have  you  any  thing  else  to  say  for 
yourself,  or  have  you  any  more  witnesses  that 
you  would  have  examined  on  your  behalf? 

Prisoner.  No. 

lord  Chief  Justice's  Speech. 

"The  Statute  hath  been  read,  which  was 
I  made  since  the  king  came  in,  for  the  preserva- 
tion of  his  person,  and  during  his  life:  The  par- 
liament thought  it  reasonable,  eve*  to  make 
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desperate  words  to  be  Treason,  although  ihere  , 
was  no  other  tiling  but  words,  that  is,  sucb 
words,  as  if  the  thing  had  been  done  would  be 
Treason,  the  speakiug  it  is  Treason.  When 
we  come  to  observe  the  manner  of  this  speak- 
ing, methinks  there  is  no  great  difficulty  to  sa- 
tisfy the  jury  that  they  were  spoke  advisedly 
and  maliciously.  The?  were  in  a  public  house, 
and  by  accident  heard :  They  concealed  them 
not  a  moment,  and  not  from  the  man  that  did 
not  understand  Fi  ench.  To  bear  a  man  say 
in  a  great  passion;  That  his  king  was  a  heretic, 
and  the  greatest  rogue  in  the  world,  and  ibat 
he  would  kill  him,  to  write  down  the  words 
presently,  they  slept'  n6t  upon  it,  they  found 
out  who  he  was,  the  neat  day  they  came  to  at- 
tach him;  they  kept  hkn,  for  what?  Till  they 
could  get  a  constable.  So  that  here  is  nothing 
doubtful  either  in  the  circumstance  or  substance 
of  his  case :  So  that  you  cannot  have  a  plainer 
proof  in  the  world  than  there  is  in  this.  NFor 
my  own  part,  when  it  is  in  the  case  of  a  man's 
life,  I  would  not  have  any  compliance  with  the 
rumours  or  disorder  of  times,  that  should  be  an 
evidence  against  him,  but  would  have  a  Verdict 
depend  upon  the  Witnesses  that  swear  the  fact 
.  downright  upon  him.  You  and  we  all  are  sen- 
sible of  the  great  difficulties  and  hazards  that  is 
now  both  against  the  king's  person,  and  against 
all  protestants,  and  our  religion  too,  which  will 
hardly  maintain  itself,  when  they  have  destroyed 
the  men;  but  let  them  know,  that  many  thou- 
sands will  lose  their  religion  with  their  lives, 
for  we  will  not  be  papists,  let  the  Jesuits  pre  *s 
what  they  will  ([who  are  the  foundations  of  all 
this  mischief)  in  making  proselytes,  by  telling 
them,  Do  what  wickedness  vou  will  it  is  no  sin, 
but  we  can  save  you,  and  if  you  omit  what  we 
command,  we  can  damn  you.  This  they  will 
not  own  when  it  comes  to  be  an  objection  and 
penal  upon  them,  but  they  will  never  get  the 
Pope  lot  Koine  to  declare  he  hath  not  a  power 
to  excommunicate  what  be  calls  a  heretic 
king,  and  if  he  does,  that  the  subject  is  not  dis- 
charged from  bis  obedience;  they  would  do 
great  service  to  their  papist  friends,  if  they 
could  obtain  such  an  edict.'  They  print,  preach, 
dispute,  and  maintain  otherwise,  and  thereby' 
lead  people  to  their  own  destruction  and  the 
destruction  of  others.  Excuse  me  if  I  am  a 
little  warm,  when  perils  are  so  many,  their 
murders  so  secret,  that  we  cannot  discover  the 
murder  of  that  gentleman,  whom  we  all  knew 
so  well,  when  things  are  transacted  so  closely, 
and  oar  king  in  so  great  danger,  and  religion  at 
stake.  It  is  better  to  be  warm  here  than  in 
Smithfiekl.  But  that  the  man  might  have  jus- 
tice done  him,  he  hath  had  his  witnesses,  and 
might  have  bad  this  old  man,  if  be  had  named 
him  to  Mr.  Richardson  t  and  to  shew  what  fair 
play  he  has  liad,  Mr.  Attorney  tells  you  the  old 
man  hath  been  examined  upon  oatli,  and  offers 
him  the  copy  of  his  examination  to  use,  but  he 
thinks  not  fit  to  use  it  for  his  defence,  therefore 
nothing  is  smothered.  The  offence  yoo  have 
heard  in  words  plain  enough,  unless  the  sense  is 
perverted  by  Jesuitical  cunning  and  equivoca- 


tion; the  best  part  of  their  learning  and  honesty. 
They  swear  it  expressly, '  That  the  king  was  a 
•  heretic,  and  the  greatest  rogue  in  the  world, 
'  and  here  is  the  heart,  and  hand,  that  he  would 
'  kill  him  himself ;'  and  hath  and  ean  have  no 
other  signification.  The  statute  saith '  advisedly 
'  and  maliciously/  The  manner  of  speaking, 
and  the  words  spoke,  prove  both.  When  a 
papist  once  hath  made  a  man  a  heretic,  there 
is  no  scruple  to  murder  him.  Whoever  is 
not  of  their  persuasion  are  heretics,  and  who- 
ever are  heretics  may  be  murdered,  if  the  Pope 
commands  it,  for  which  they  may  become  saints 
in  heaven ;  this  is  that  tbey  have  practised.  If 
there  had  been  nothing  of  this  in  this  kingdom, 
or  other  parts  of  the  world,  it  would  be  a  hard 
thing  to  impose  it  upon  them ;  but  tbey  ought 
not  to  complain,  when  so  many  instances  are 
against  them.  Therefore  discharge  your  con- 
sciences as  you  ought  to  do ;  if  guilty  let  him 
take  the  reward  of  bis  crime,  and  you  shall  do 
well  to  begin  with  this  man,  for  perchance  it 
may  he  a  terror  to  the  rest.  Unless  they  think 
they  can  be  saved  by  dying  in  the  Roman  faith, 
though  with  such  pernicious  and  traitorous 
words  and  designs  as  these  are  ;  let  such  go  to 
heaven  by  themselves.  I  hope,  I  shall  never 
go  to  that  heaven,  where  men  are  made  saints 
for  killing  kings." 

William  Stayley,  Hold  up  yoor  hand. 

CI.  o/Cr.  Is  William  Stayley  guilty  of  the 
high  treason  whereof  he  hath  been  indicted? 

Jury.     Guilty.  i 

CI.  of  Cr.  What  goods,  chattels,  lands,  or 
tenements  ? 

Jury.    None. 

L.  C.  J.  Now  you  may  die  a  Roman  Ca- 
tholic, and  when  you  come  to  die,  I  doubt  yon 
will  be  found  a  priest  too. 

K.  Coun.  I  pray  judgment  according  to 
the  verdict. 

CI.  of  Cr.  You  have  been  indicted  of  high 
treason,  you  have  put  yourself  upon  your  coun- 
try, which  country  have  found  you  guilty, -what 
have  you  to  say  for  yourself,  wherefore  the  Court 
should  no^proceed  to  judgment  against  you? 

Pris.*  I  nave  nothing  to  say. ' 
'  L.  C.  J.  I  pronounce  Judgment  upon  you. 
You  are  here  found  guilty  by  the  jury  of  high 
treason,  for  saying  you  would  kill  the  king,  with 
other  irreverent  words ;  but  the  matter  which 
makes  you  a  traitor  is  proved  upon  you  by  most 
apparent  evidence.  The  matter,  manner,  and 
ail  the  circumstances  of  it  make  it  plain ;  you 
may  harden  your  heart  as  much  as  you  will,  and 
lift  up  your  eyes,  but  you  seem  instead  of  being 
sorrowful,  to  be  obstinate ;  between  God  and 
your  conscience  be  it,  1  have  nothing  to  do  with 
it,  my  duty  is  to  pronounce  judgment  upon  you 
according  to  law,  which  is  this:  '  You  shall  re* 

<  turn  to  the  prison,  from  thence  shall  be  drawn 
1  to  the  place  of  execution,  where  you  shall  be 
*  banged  by  the  neck,  cut  down  alive,  your 
'  quarters  shall  be  severed  and  be  disposed  of 

<  as  the  king  shall  think  fit,  and  your  bowels 
1  burnt,  and  so  the  Lord  have  mercy  upon 
'your  soul*' 
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November  the  26th  he  was  executed  at  Ty- 
burn, according  to  the  Sentence. 


An  Account  of  the  digging  up  of  the  Quarters 
of  William  Stayley,  lately  executed  for 
High  Treason,  for  that  bis  relations  abased 
the  King's  mercy.  Imprimatur  Nov.  30, 
167a.     WiUiam  SoroggB. 

Whereas  William  Stayley,  being  found  guilty 
of  High  Treason  at  the  ftingV  bench  bar,  on 
Thursday  the  21st  day  of  November,  1678,  re- 
ceived then  his  Sentence  to  be  drawn  on  a 
sledge  to  the  place  of  execution,  there  to  be 
banged  by  the  neck,  cut  down  alive,  his  quar- 
ters to  be  severed  and  disposed  of  as  the  king 
should  think  fit  and  his  bowels  burnt ;  which 
Sentence,  on  Tuesday  next  following,  was  ac- 
cordingly executed  at  the  common  place  of  exe- 
cution :  and  bis  quarters  were  brought  back  and 
left  at  Newgate  in  order  to  their  being  set  up 
on  the  gates  of  the  city  of  London,  and  his 
bead  on  London-bridge,  as  traitor's  quarters 
usually  are.  But  the  said  William  Stayley  hav- 
ing  behaved  himself  very  penitently,  from  the 
time  of  his  conviction  until  the  time  of  his  exe- 
cution, which  was  attested  by  the  several  minis- 
ters that  visited  him,  during  that  time:  aad  the 
relations  of  the  said  William  Stayley  humbly 
petitioning  bis  most  sacred  majesty,  that  he 
would  be  graciously  pleased  that  his  quarters 
might  be  delivered  back  to  them  to  be  privately 
buried,  and  not  to  be  set  up  on  the  gates  of  the 


city.  Which  bis  saost  sacred  majesty,  «c*  of 
hi*  princely  clemency  and  compassion,  was 
pleased  to  grant,  and  ordered  the  sheriff  of  the 
county  of  Middlesex  to  deliver  the  Quarters  to 
his  friends,  by  them  to  be  disposed  e£  as  eJbre- 
aaid;  which  were  delivered  accordingly;  bat 
since  that  (to  the  great  indignity  and  affront  of 
his  majesty's  mercy  and  favour)  the  friend*  of 
the  said  Stayley  caused  several  Masses  to  be 
said  over  his  quarters,  aad  used  other  ceremo- 
nies according  to  the  manner  of  the  chnrch  of 
Rome,  and  appointed  a  time  lor  bis  interment, 
viz.  Friday  the  89th  of  November  1678,  in  the 
evening,  from  his  father's  house  in  Caveat-gar- 
den, at  which  time  there  was  made  a  pompons 
and  great  funeral,  many  people  following  the 
corpse  to  the  church  of  St.  Paul's  Covent-gar- 
den,  where  he  was  buried  :  which  his  i 
bearing  of  was  justly  displeased,  and  < 
ed  the  coroner  of  the  liberty  of  Westxnmster  to 
take  up  the  body  of  the  said  William  Stayley, 
and  deliver  it  to  the  sheriff  of  the  county  of 
Middlesex,  and  that  she  said  sheriff  saoeld  cause 
the  quarters  to  be  set  up  on  the  fates  of  the 
city  of  London,  and  bis  head  on  Londoo-bridge. 
The  coroner,  according  to  his  majesty's  com- 
mand, did  immediately  go  to  the  churchwardens 
of  St.  Paul's  Ceveat-garden,  and  canned  the 
body  of  the  said  William  Stevfey  to  be  taken 
up,  and  the  coffin  to  be  broken  open,  to  see 
that  be  had  the  right  body,  which  when  he  bad 
done,  he  caused  the  body  to  be  carried  to  New- 
aad  there  delivered  it  to  the  sheriff  ef 
Idles**  to  be  disposed  of,  as  eJbiesaai, 
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